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PREFACE. 


In  the*  forty-sixth  volame  of  the  Weekly  Eepgrter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Keporter. 

The  Annual  Digest  this  year  contains,  in  the  same  form  as  last  year^  a  summary  of 
all  the  cases  published  from  the  25th  of  October,  1897,  to  the  end  of  August,  189^8,  in  the 
Weekly  Eeporter,  and  in  the  Law  Reports,  the  Law  Journal  Eeports,  and  therXaw  Times 
Reports,  besides  some  of  those  given  in  the  Irish  Law  Reports.  In  the  body  of- the  Digest, 
figures  following  the  name  of  a  case  denote  the  page  in  the  Weekly  Rbporter  at  which 
it  will  be  found.  Where  the  name  of  a  case  has  no  figures  attached,  the  cas^  is  flo^  reported 
in  this  volume  of  the  Weekly  Reporter;  but  the  references  to  the  case  in: other  senea  of 
Reports  will  be  found  in  the  Tabular  Index  to  the  Names  of  Cases. 


•         •  • 

•  •  •      ••  ••* 


•  ••• 

•  ••• 

«    • 


•    •• 

•I'  • 


Oet.S9, 18B6. 


JUDGES     AND     LAW     OFFICERS 

FBOM  THE  25th  OF  OCTOBER,  1897,  TO  THE  12th  OF  AUGUST,  1898. 


LOBB  HAIiSBUBY,  Lobd  Chakoellob. 
LORD  WATSON, 

LORD  DAVEY, 

JUDICIAL  COMMITTEE  OF  THE  PEIVY  COUNCIL. 

THE  LORD  CHANCELLOR. 

THE  LORDS  OF  APPEAL  IN  ORDINARY. 

LORD  HERSCHELL,         \ 

LORD  SHAND  1  'Aj)ditional  Judges  ordinarily  attending. 

SIR  RICHARD  COUCH,   ) 

SUPREME  COURT  OF  JUDICATURE-COURT  OP  APPEAL. 

SIR  NATHANIEL  LINDLEY,   Master  op  v    . 

THE  Rolls,  \ 

SIR  ARCHIBALD  LEVIN  SMITH,  /   j^        Justicfs 

SIR  JOHN  RIGBY,  }       op  IppIJ^ 

SIR  JOSEPH  WILLIAM  CHITTY,  I       °^  appe.\l. 

SIR  RICHARD  HENN  COLLINS,  1 
SIR  ROLAND  VAUGHAN  WILLIAMS, 

HIOH  COURT  OF  JUSTICE-CHANCERY  DIVISION. 

SIR  FORD  NORTH. 

SIR  JAMES  STIRLING. 

SIR  ARTHUR  KEKEWICH. 

SIR  ROBERT  ROMER. 

SIR  EDMUND  WIDDRINGTON  BYRNE. 

SIR  ROBERT  S.  WRIGHT. 

QUEEN'S  BENCH  DIVISION. 
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SIR  JOHN  CHARLES  DAY. 
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SIR  JOHN  COMPTON  LAWRANCE. 

SIR  ROBERT  SAMUEL  WRIGHT. 

SIR  GAINSFORD  BRUCE. 

SIR  WILLIAM  RANN  KENNEDY. 

SIR  EDWARD  RIDLEY. 

SIR  JOHN  CHARLES  BIGHAM. 

SIR  CHARLES  JOHN  DARLING. 

SIR  ARTHUR  MOSELEY  CHANNELL. 

SIR  WALTER  GEORGE  FRANK  PHILLIMORE. 

PROBATE,  DIVORCE,  AND  ADMIRALTY  DIVISION. 

SIR  FRANCIS  HENRY  JEUNE,  President. 
SIR  JOHN  GORELL  BARNES. 


SIR  RICHARD  EVERARD  WEBSTER,  Attorney-General. 
SIR  ROBERT  BANNATYNE  FINLAY,  Solicitor-General. 
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EDITOR     AND      REPORTERS 
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BARBISTER-AT-LAW. 


REPORTERS. 

30U8E  OF  LORDS CHARLES  HARDMAN  GRAFTON,  Barrister-at-Law. 

PRIVT  COUNCIL CHARLES  HARDMAN  GRAFTON,  Barrister-at-Law. 

COURT  OF  APPEAL  (No.  I.) WILLIAM    FREDERICK    BARRY,   FREDERICK    GEORGE 

ROCKER,      FRANCIS      OCTAVIUS      ROBINSON,      and 
EDWARD  G.  STILL  WELL,  Barristers-at-Law. 
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at-Law. 

Mr.  Justice  Wright    CHARLES  WALTER  MEAD,  Barrister-at-Law. 


QUEEN'S  BENCH  DIVISION. 


f    Sir  SHERSTON   BAKER,   Bart.,  and  THOMAS  REGINALD 
COLQUHOUN  DILL,  Barristers-at-Law. 
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Noil.— In  the  following  Table  the  cases  are  arranged  in  the  Alphabetical  order  of  the  Plaintiffs'  names ;  but  for 
convenience  of  reference,  with  respect  to  cases  haviag  double  titles— <j.<7.,  In  re  Smithy  Brown  v.  Jones — this 
Table  gives  the  names  of  such  cases  under  both  tities. 


Pa«e  In 

OblniDD 

NsmeofCua. 

conrt. 

W.  R, 

lu 

1897-88. 

DiRMt. 

ibdol  Hamid  Bey,  In  Goods  of 

P.D.  &  A.D. 

139 

67  L.  J.  P.  59 ;  78  L.  T.  202 

AekenDUl  v  Loekhart.     Hawket,  In  re 

a  A. 

445 

161 

[1898]  2  Ch.  1 ;  67  L.  J.  Cb.  284  ;  78  L.  T.  386 

AjelloTWonley         .              7 

OH.D.   8T1.  J. 

245 

68 

'1898"  1  Ch.  274 ;  67  L.  J.  Ch.  172  ;  77  L.  T.  783 

AtovHood      . 

H.L. 

258 

114 

[1898]  A.  C.  1 ;  67  L.  J.  Q.  B.  119 ;  77  L.  T^  717 

AIIhiMB  y  Em]iog   and  Sooth    Harrow 

OH.D.  8TI.   J. 

888 

146 

78  L.  T.  285 

BailwayOo. 

C.A. 

483 

146 

78  L.  T.  396 

AhnevAltree 

Q.B.D. 



19 

[1^98]  2  Q.  B.  267  ;  78  L.  T.  794 
[1897]  2  Ch.  600  ;  77  L.  T.  431 

Aaalgtmated  Syndicate,  In  re 

CH.D.y.WIL.J 

76 

32 

Aaderaon  ▼  Manchester,  &o..  Railway  Co. 

CBD.BTBMB,J 

509 

87 

78  L.  1 .  251 

^^^^~        •               •               •               • 

C.A. 

— 

87 

78L.T.  821 

Aadreir  t  St.  Olave'a  Board  of  Worki 
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31 
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413 

31 
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157 
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141 

[1898]  P.  147  ;  67  L.  J.  P.  70 ;  78  L-  T.  636 
[1898]  P.   178;  78  L.  T.  689 
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583 
77  L.  T.  691 
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C.A. 

100 

104 
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Q.B.D. 

^^ 

150 

AstimiyvAaibnry     . 

CH.D.  STl.  J. 

586 

95 

[1898]  2  Cb.  Ill;  67  L.  J.  Ch.  471  ;  78  L.  T. 

494 
[1898]  1  Ch.  637  ;  67  L.  J.  Ch.  349  ;  78  L.  T. 

817 

AtkbaoD,  In  re.    Waller  ▼  Atkinson 

CH.D.  8TI.  J. 

439 

113 

AHaiUetalCoiTMiUer 

O.A. 

657 

131 

Atteoboroogb,  J^ikir^.     InreCoU 

BXOT. 

352 

13 

[1898]  1  Q.  B.  290 ;  67  L.  J.  Q  B.  302 ;  78  L.  T. 
23 

Attnney^eneral  ▼  Beech 

Q.B.D. 

44 

69 
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C.A. 

485 

69 
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L.   1.  584 

- — -v  Brown         .              . 

O.A. 

145 

76 
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Q.B.D. 

251 

69 

[1898]    1  Q.  B.  818  ;   67  L.    J.  Q.  B.  76  ;^  77 
L.  T.  681 

T  New  Yoik  Breweries  Co. 

O.A. 

198 

72 

[1898]   1  Q.  B.  205  ;  67  L.  J.  Q.  B.  86 ;  78  L.  T. 

61 
[1898]  2  Q.  B.  39 ;  67  L.  J.  QL  B.  629 ;  78  L.  T. 

516 
[1898]  1  Ch.  602;  67  U  J.  Ch.  366;  78  L.  T. 

412 
[1898]  1  Oh.  66  ;  67  L.  J.  Ch.  23  ;  77  L.  T.  426 
1898]  1  Q.  B.  604 ;  67  L.  J.  Q.  B.  489 ;  78  L.  T. 

372 
[1897]  2  0.  B.  318;  77  L.  T.  296 

- — -T  Strange. 

O.A. 

663 

69 

'V  Swansea  (Mayor) 

OH.D.  NOB.  J. 

634 

89 

▼  Teddington  District  Council 

OH.D.  BOM.J. 

88 

102 

T  Tynemonth  (Mayor)    . 

C.A. 
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39 
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®outt  of  Appeal. 

From  Q.  B.  Diy.  *) 

(LordBeher,  M.B.,  and  A.  L.  [  July  28. 

Smith  and  Bigby,  L.JJ.)      ) 

J.  &  P.  Coats  (Ldgtsd)  v.  OoMMissiomBRS  of  Inlanb 
Bevenite.  (a.) 

fnland  revenue — Stamp  dtUy — Exchange  of  shares  in 
company  for  shares  in  other  company — Conveyance  or 
transfer  on  sale — ExeJutnge — Stamp  Act,  1891  (54  A 
00  Vict.  c.  39),  9.  55,  Schedule. 

A  transfer  of  shares  in  a  company  in  exchange  for 
tkares  in  anoUter  company,  held  to  be  a  conveyance  or 

nsfer  on  sale  within  the  meaning  of  the  Stamp  Act, 
1891. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(WQIb  snd  Qrantham,  JJ.)  on  a  special  oase  stated  by 
file  Commiwioners  of  Inland  Bevenue  under  section 
13  of  the  Stamp  Act,  1891. 

The  instrument  upon  which  the  oommissionerB  were 
ttquired  to  express  their  opinion  was  a  transfer  of 
lures  in  a  limited  company  m  exchange  for  shares  in 
s&other  limited  company. 

The  oircumstanoes  were  as  follows : 

J.  ft  P.  Coats  (Limited)  were  a  company  incorpor- 
sted  for  the  po^xMC  of  carrying  on  the  business  of 
nsnulaotnrers  of  cotton,  woollen,  and  other  threads. 

James  Chadwick  &  Brother  (limited)  were  a  com- 
pany incorporated  for  the  purpose  of  carrying  on  a 
aimilar  business. 

By  an  agreement  to  which  the  two  companies  and 
certain  shareholders  in    the    latter   company  were 

I~  parties  it  was  agreed  that  the  said  shareholders 
ihouldose  their  best  endeayours  to  procure  all  the 
shareholders  in  James  Chadwick  &  Brother  (Limited) 
to  sell  and  dispose  of  their  shares  to  J.  &  P.  Coats 
(limited)  in  exchange  for  shares  in  J.  &  P.  Coats 
(limited). 
In  furtherance  of  this  agreement  for  the  amalgama- 
tion of  the  two  compcmies,  Alfred  Kaye,  the  pro- 
prietor of  twenty-five  shares  in  James  Chadwick  & 
Brother  (Limited),  executed  the  instrument  in 
qoeition,  which  was  as  follows :  **  I,  Alfred  Kaye, 
m  exchange  for  eijg;ht  fully  paid  ordinary  shares  of 
J.  ft  P.  Coats  (Limited)  allotted  to  me  by  them,  and 
one  fractional  ordinary  certificate  delivered  to  me,  do 
hereby  transfer  to  the  said  J.  &  P.  Coats  (Limited) 
twen^-five  ordinary  shares  cf  £10  each,  numbered 
'12,612  to  42,636,  inclusive,  of  and  in  the  imdertakinff 
called  James  Chadwick  &  Brother  (Limited),  to  hold 
onto  the  said  J.  &  P.  Coats  (Limited),  subject  to  the 
several  conditions  on  which  I  held  the  same 
immediately  before  the  execution  hereof ;  and  we,  the 

('».)  Ilpported  by  F.  G.  Bucker,  Esq.,  Barriater- 
at-Law. 


said  J.  &  P.  Coats  ^Limited),  do  hereby  agree  to 
accept  and  take  the  said  shares  subject  to  the  condi- 
tions aforesaid.'' 

The  question  was  whether  the  instrument  was 
chargeable  under  the  Stamp  Act,  1891,  with  ad 
valor erti  stamp  duty  as  a  conveyance  or  transfer  on 
sale,  or  whetner  it  was  only  chargeable  with  a  ten- 
shilling  stamp  as  an  exchange. 

By  section  55  (1)  of  the  Stamp  Act,  1891 :  <<  Where 
the  consideration  or  any  ^art  of  the  consideration  for 
a  conveyance  on  sale  consists  of  any  stock  or  market- 
able security,  the  conveyance  is  to  be  charged  witii 
ad  valorem  duty  in  respect  of  the  value  of  the  stock  or 
security." 

The  commissioners  were  of  opinion  that  the  instru- 
ment was  chargeable  with  ad  valorem  duty  as  a  con- 
veyance or  transfer  on  sale,  and  they  assessed  the 
duty  at  £2  15s. 

The  Divisional  Court  affirmed  the  deoision  of  the 
commissioners. 

J.  &  P.  Coats  (Limited)  appealed. 

CozenS'Hardy,  Q,C.,  and  Theobald,  for  the  appel- 
lants. 

Sir  E.  E.  Webster,  A.Q,,  and  Danckwerts,  for  the 
Crown. 

Lord   EsHEB,  M.B.~I   am  quite  clear  that  the 
decision  in  this  case  must  be  upheld.    We  have  to 
deal  with  a  conveyance  of   shares  in  a  company. 
We  must  apply  what  was  said  in  John  Foster  &  Son 
(Limited)  v.  Commissioners  of  Inland  Bevenm,  42  W.  B. 
259,  [1894]  1  Q.  B.  516.    There  Lindley,  L.J..  said : 
^*  What  is  the  consideration?    The  consideration  for 
the  transfer  of  this  property  is,  I  agree,  not  money, 
but  it  is  stocks  and  securities  " — that  is  also  the  con- 
sideration in  the  present  case — "  which  for  this  pur- 
pose are  to  be  regarded  as  equivalent  to  money  by 
reason  of  section  71  of  the  Act,"  or,  as  we  may  now 
read  it,  by  reason  of  section  55  of  the  present  Act. 
That  is  his  construction  of  the  Act,  that,  if  you  con- 
vey property  for  a  consideration  and  that  considera- 
tion is  shares,  it  is  equivalent  to  a  conveyance  of  the 
property  for  money.    Now  take  the  words  of  Kay, 
L. J.,  in  that  case :  "It  seems  to  me  clearly  to  be, 
under  the  words  of  this  statute,  a  convesrance  on 
sale  for  a  consideration,  which,  if  not  money,  at  least 
is  money's  worth."    Then  A.  L.  Smith,  L.J.,  says : 
*'The  term  '  conveyance  on  sale '  includes  every  in- 
strument   whereby   any   property,    upon    the    sale 
thereof,  is  transferred  to  or  vested  in  the  purchaser  in 
consideration  of  any  stock  or  marketable  security." 
The  transaction  here  can  be  described  in  exactly  the 
same  langpiage  as  is  used  in  that  case.    But  some- 
body has  tried  artfully  to  make  an  instrument  which 
shall  not  be  within  the  language  of  that  case.    The 
consideration  is  put  first,  before  the  conveyance,  and 
the  words  *'  in  excbauge  for  "  are  put  instead  of  "  in 
consideration  of."    But  suppose  it  read  thus :  I  do 
hereby  transfer  to  J.  &  P.  Coats  twenty-five  sharen 
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of  and  in  the  nndertaking  called  James  Chadwiok  & 
Brother  in  cqnsideration  of  eight  folly-paid  shares  of 
J.  &  P.  Coats  allotted  to  me — that  would  be  the 
exact  thing  described  in  those  judgments.  The 
other  case  of  Great  Western  Railway  Co,  ▼.  Commia- 
sioners  of  Inland  Bevenue,  42  W.  B.  211,  [1894]  1 
Q.  B.  507,  is  really  to  the  same  effect.  I  thmk  that 
this  is  an  artful  attempt  by  the  use  of  the  words  '*  in 
exchange  for  "  to  escape  from  the  law  laid  down  in 
those  cases.  In  my  opinion,  therefore,  this  appeal 
must  be  dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  this  document  is  a  conveyance  on 
sale  within  the  meaning  of  the  Stamp  Act.  It 
seems  to  me  to  fall  entirely  within  the  definition  given 
by  Lindley,  L.J.,  in  John  Foster  &  Son  {Limited)  ▼. 
Commissioners  of  Inland  Revenue*  We  have  to  consider 
what  the  substance  of  the  transaction  was,  and  the 
mere  fact  that  the  words  *' in  exchange''  are  used 
cannot,  I  think,  make  any  difference.  In  my  judg- 
ment the  substance  of  this  transaction  is  a  convey- 
ance on  sale  within  the  meaning  of  the  Act. 

BiOBY,  L.J. — I  am  of  opinion  that  this  is  a  case  of 
conveyance  on  sale.  Looking  at  the  document  itself, 
Ve  see  that  it  is  undoubtedly  a  transfer — that  is,  a 
conveyance  to  J.  &  P.  Coats  (Limited)  of  shares  in  an 
undertaking    called    James    Cliadwiok    &    Brother 

S Limited).  The  consideration  is  certain  shares  in 
r.  &  P.  Coats  (Limited)  and  the  parties,  instead  of 
using  the  words  *'  in  consideration  of  "  have  ingen- 
iously used  the  words  '*  in  exchange  for."  Suppose 
they  had  struck  out  the  words  '*  in  exchange,"  and 
left  it  simply  **  for  fuUy-paid  shares,"  I  venture  to 
think  that  no  one  would  have  dreamt  that  it  was  not 
a  conveyance  on  sale.  But  putting  in  those  words 
cannot  make  a  difference,  otherwise  it  would  be 
possible  by  the  mere  introduction  of  such  words  to 
make  that  an  exchange,  which  without  Uiem  would 
not  be  an  exchange.  The  facts  show  that  this  was 
intended  by  the  shareholders  to  be,  and  was  in  truth, 
a  sale  of  shares.  The  point  has  been  decided  in  other 
cases,  but  I  should  have  been  disposed  to  decide  it  in 
the  same  way  if  those  cases  had  never  existed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Linhlater  &  Co, 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
lit  venue. 


From  Q.  B.  Div.  j 

(Lord  Esher,  M.R.,  and  A.  L.  >  June  1, 

Smith  and  Chitty,  L.J  J.)       ) 

Beg,  V,  The  Geneual  Medical  Council,  (a. 

Dentist  —  Registration  —  Pupil  —  Declaration — Dentists 
Act,  1878  (41  tfc  42  Vict.  c.  33),  ss.  6,  7,  37. 

A  person  luho^  at  tlie  date  of  the  passing  of  the  Dentists 
Act,  1878,  iva^  articled  as  a  pupil  to  a  dental  practitioner, 
and  whose  articles  expired  in  October,  1878,  held  not  to 
be' entitled  to  be  registered  under  section  37  of  the  Act, 
unless  he  complied  toiih  section  7  by  sending  to  the 
registrar  before  the  Ist  of  August,  1879,  the  information 
and  declaration  therein  mentioned. 

Judgment  of  Hawkins  and  Wright,  JJ,  (45  W.  B. 
526),  affirmed. 

Appeal  from  a  judgment  of  a  Divisional  Court 
(Hawkins  and  Wright,  JJ,),  discharging  a  rule  for  a 

(a.)  Beported  by  F.  G.  Bxtcker,  Esq.,  Barrister- 
at-Law. 


mandamw  to  command  the  General  Medical  CoirnoQ 
to  place  the  name  of  Isidore  Spero,  the  prosecutor, 
upon  the  Dentists'  Begister,  reported  45  W.  B.  526. 

The  prosecutor  was  at  the  date  of  the  passing  of 
the  Dentists  Act  (22nd  of  July,  1878)  articled  as  a 
pupil  to  a  dental  practitioner  who  was  entitled  to 
be  registered  under  the  Act.  The  prosecutor  had 
paid  a  premium  of  £30  in  consideration  of  receiving 
a  complete  dental  education.  His  articles  commenced 
in  April,  1875,  and  expired  in  October,  1878.  He 
did  not  produce  or  transmit  to  the  registrar  before 
the  1st  .of  August,  1879,  the  declaration  required  by 
section  7  of  the  Dentists  Act.  Some  years  after- 
wards he  applied  to  be  registered,  and  the  Gtoeral 
Medical  Council  refused  to  place  his  name  upon  tiie 
register. 

T,  W.  Chitty  {Bigham,  Q.C.,  with  him),  for  the 
prosecutor,  in  support  of  the  appeal. 

Muir  McKkenzie,  for  the  General  Medical  Council. 

Lord  EsHEB,  M.B. — The  prosecutor  in  this  case 
clearly  comes  within  the  words  of  section  37  of  the 
Dentists  Act ;  for  he  was  at  the  time  of  the  passing 
of  the  Act  articled  as  a  pupil  and  he  had  paid  a 
premium  to  a  dental  practitioner  entitled  to  be 
registered  under  the  Act  in  consideration  of  receiving 
from  him  a  complete  dental  education,  and  his 
articles  expired  before  the  1st  of  January,  1880. 
The  effect  of  his  being  within  the  section  is  that  he 
is  entitled  to  be  registered  under  the  Act  as  though 
he  had  been  in  bond  fide  practice  before  the  passing 
of  the  Act.  What  would  have  been  his  position  with 
regard  to  registration  in  that  case?  He  would  by 
section  6  have  been  a  person  entitied  to  be  registered, 
and  section  7  says  that,  where  a  person  who  is 
entitled  to  be  registered  does  certain  things,  he  shall 
be  registered,  subject  to  this  proviso,  that  a  person 
shall  not  be  registered  as  having  been  at  the  pasaing 
of  the  Act  engaged  in  the  practice  of  dentistry  unlen 
he  produces  or  transmits  to  the  registrar  before  the 
1st  of  August,  1879,  information  of  his  name  and 
address,  and  a  declaration  signed  by  him  in  the  form 
in  the  schedule  to  the  Act  or  to  the  like  effect.  The 
prosecutor  has  never  produced  or  transmitted  any 
declaration  at  all.  He  therefore  does  not  come 
within  the  first  part  of  section  7  and  he  cannot  be 
registered  at  all.  The  words  of  the  Act  are  quite 
plain,  and  in  my  opinion  the  judgment  of  tibe 
Divisional  Court  is  right. 

A.  L.  Smith,  L.J— I  also  think  that  this  judg- 
ment should  be  affirmed.  The  prosecutor  was  articled 
as  a  pupil  to  a  dentist,  and  while  the  term  of  his 
articles  was  running  the  Dentists  Act^  1878,  was 
passed.  By  section  37  he  became  entitled  on  the 
expiration  of  his  articles  in  October,  1878,  to  be 
registered  under  the  Act  as  though  he  had  been  in 
bond  fide  practice  before  the  passing  of  the  Act. 
Section  6  states  the  qualifications  for  registration, 
one  of  them  being  that  the  applicant  shall  bave  been 
at  the  passing  of  the  Act  bona  fide  engaged  in  the 
practice  of  dentistry.  Then  section  7  says  that  a 
person  shall  not  be  registered  as  having  been  at  the 
passing  of  the  Act  engaged  in  the  practice  of 
dentistry  unless  he  sends  in  to  the  registrar  before  the 
1st  of  August,  1879,  a  declaration  in  the  prescribed 
form  or  to  the  like  effect.  It  would  have  been  qaite 
possible  for  the  prosecutor  to  send  in  a  declaratioa 
moulded  in  the  proper  form  between  October,  1878, 
and  the  Ist  of  August,  1879,  but  he  did  not  do  so. 
The  question  how  we  ought  to  deal  with  a  case  in 
whicn  the  articles  expired  between  the  1st  of  Augost, 
1879,  and  the  1st  of  January,  1880,  does  not  arise 
now.  I  am  of  opinion  that  the  appeal  should  be 
dismicsed. 
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,IS  BE  TiBBITS'  SBTiMD  ESTATES.— IN  BV  TuBNBULL. 


Hion  Coitbt. 


Ohutt,  HJ.,  conourred. 

Appeal  distnuHdm 

Solicitor  for  the  prosecntor,  Bertram  Jacohs. 

Solicitors  for  the  defendants,  Farrer  &  Co. 


Jane  25. 


Higi^  (Itmxt  of  Swtiu. 

Chan.  Div.  I 
North,  J.  J 

In  re  Tibbits'  Settled  Estates,  (a.) 

SHtled  land — Appointment  of  tru$tee$ — Compound  aeUle- 
mnt—Settled  Land  Act,  1S82  (45  <€:  46  VicU  c.  38), 
I.  2,  suh-eedionl ;  a,  50,  auh'SecUon  ^—Settled  Land 
Ad,  1890  (53  d:  54  Vict,  c  69),  e,  4,  suh-aeaion  1.  ' 

/a  order  that  a  valid  receipt  for  the  purcJiaae-'moneya 
of  land  acid  by  tenanta  for  life  under  t?ie  Settled  Land 
Ada  may  he  obtaiiud,  trtuieea  for  the  purpoaea  of  the 
Ada  muat  be  appointed  of  all  the  deeda  conetittUing  a 
compound  aeUlement, 

Charles  Tibbits,  by  bis  mil  in  1828,  gare  his  real 
citate  to  his  granddaughter,  Mary  Isabella  Tibbits, 
for  life,  with  remainder  to  her  first  and  other  sons 
nooeBsiYely  in  tail  male.  And  he  empowered  her 
either  before  or  after  her  marriage  with  any  husband 
by  deed  or  will  to  appoint  to  suoh  husband  for  his 
I'tfe,  to  take  effect  immediately  after  her  decease,  a 
yeariy  rent-charge  not  exceeding  £600  to  be  charged 
on  the  demed  property  with  power  to  limit  a  term  for 
lecoring  the  same.  He  also  empowered  her  by  deed  or 
will  to  tsfaarge  the  property  with  portions  f  o^  younger 
children  to  3ie  extent  of  £10,000,  and  to  limit  a  term 
ior  raising  and  secnriug  them.  The  testator  died  in 
1830. 

Mary  Isabella  Tibbits  exercised  the  power  of 
charging  the  estate  with  portions  for  younger  chil- 
dren, and  limited  a  term  of  1,000  years  to  tnistees  to 
Kcore  the  same,  upon  her  first  marriage  to  Viscount 
Hood,  in  1837.  Viscount  Hood  died  on  the  8th  of 
Xarch,  1846. 

By  a  settlement  made  in  1849,  upon  her  second 
maniage  (to  Qeorge  Hall),  she  demised  the  property 
to  tmatees  for  ninety-nine  years,  if  she  should  so  long 
HfB,  on  trust  out  of  the  income  to  raise  an  annuid 
iom  of  £1,500  for  her  benetlt  and  then  to  x>ay  the  pre- 
iniams  on  certain  policies  on  her  life  which  were 
thereby  settled,  and  also  charged  the  property  with 
a  rent-charge  of  £600  to  George  Hall.  George  Hall 
died  on  the  10th  of  September,  1854. 

By  a  settlement  made  in  1858,  upon  her  third 
maniage  (with  J.  B.  liaunsell),  she  appointed  a  rent- 
cbarge  of  £600  to  J.  B.  Maunsell  for  lifo,  and  limited 
ft  term  of  300  years  to  trustees  [to  secure  the  same, 
tnd  also  dfrmised  the  property  to  trustees  for  nine- 
bine  years,  if  she  Should  so  long  live,  on  trust  to  pay 
her  £1,500  per  annum,  then  to  pay  the  premiums  on 
certain  policies,  and  subject  thereto  to  allow  J.  B. 
^Kaonsell  to  receive  the  income  during  their  joint 
lives.  J.  B.  Maimseii  afterwards  assumed  the  name 
oi  Tibbits. 

In  1866  the  entail  created  by  the  will  was  barred, 
and  the  property  was  settled  to  such  uses  as  J.  B. 
tibbits,  Yisoountess  Hood,  and  Viscount  Hood  (her 
"on  by  the  first  marriage)  shoidd  appoint,  ana  in 
<lefanlt  to  the  uses  of  the  will 

By  a  settlement  in  1871,  on  the  marriage  of  Mary 

(«.)  Reported  by  G.  B.  HAanLtON,  Esq.,  Barrister- 
at-Ijaw. 


Blanche  Hall  (a'  daughter  by  the  second  marriage) 
J.  B.  Tibbits  and  Vicountess  Hood  demised  part  of 
the  settled  property  to  trustees  for  100  years  from 
the  date  of  the  marriage,  if  Viscoimtess  Hood  should 
so  long  live,  upon  trust  to  raise  out  of  the  income  a 
yearly  sum  of  £350  durine  the  joint  lives  of 
Viscountess  Hood  and  Mary  Blanche  Hall,  and  £200 
during  the  joint  lives  of  Viscountess  Hood  and  E.  S. 
Watson,  in  the  event  of  Mary  Blanche  Hall  leaving 
the  said  E.  S.  Watson  and  issue  her  surviving,  su(£ 
sums  to  be  held  on  the  trusts  of  a  settlement  of  even 
date. 

On  the  6th  of  February,  1894,  trustees  for  the 
purposes  of  the  Settled  Land  Act  were  appointed  (on 
the  application  of  J.  B.  Tibbits  and  Viscountess  Hood) 
of  the  will  and  of  the  re-settlement  of  the  3rd  of 
December,  1882. 

The  present  summons  asked  that  the  same  trustees 
might  be  appointed  trustees  of  all  the  instruments  for 
the  purposes  of  tHe  Settled  Land  Act,  or  that  in  the 
alternative  it  might  be  declared  that  the  existing 
trustees  were  capable  of  giving  a  discharge  for  the 
purchase-money  arising  &om  the  exercise  of  their 
powers  under  the  Settled  Land  Acts  by  the  tenants 
for  life. 

Urrington* — ^A  valid  discharge  for  the  purchase* 
money  cannot  be  given  unless  trustees  are  appointed 
for  the  purposes  of  the  Act  of  the  will  and  five  deeds, 
which  together  constitute  a  compound  settlement. 
In  re  Meade'a  SeUled  EataU,  [1897]  1  Ir.  Eep.  121,  45 
W.  B.  Dig.  141,  is  exactly  in  point  as  to  the  charge 
of  portions  and  the  term  to  secure  them.  The  other 
four  deeds  are  covered  by  the  Settled  Land  Act,  1890, 
s.  4,  sub- section  1  (2). 

Burnett* — ^The  trustees,  without  any  fresh  appoint- 
ment, can  give  a  Falid  receipt  for  the  purchase- 
money. 

NOBTH,  J.,  followed  In  re  Meade' a  Settled  Estate  as 
to  the  charge  of  portions,  and  thought  that  section  4, 
sub-section  1,  of  the  Settied  Land  Act  applied  to  the 
other  four  deeds.  He  accordingly  appointed  the 
trustees  appointed  in  1894  to  be  trustees  for  the  pur- 
poses of  the^Acts  of  the  compound  settiement  con- 
stituted by  the  will  and  the  five  deeds. 

Solicitors,  Baker,  Folder,  <fc  Upperton. 


Chan.  Div,  }  t  i     i    o- 

StirUng,J.j  Julyl,  2i. 

In  re  Tubnbull. 

TURNBULL  V.   TURNBULL.   ((J.) 

Insurance — Life  policy — Trust  for  wife  and  children — 
Mode  of  payment— Married   Women^a  Property  Act, 
1870  (33  &  34  Vict  c.  93),  a,  10— Married  Women*8 
.  Property  Act,  1882  (45  &  46  Vict.  v.  72),  ««.  1 1,  22. 

Section  11  of  the  Married  Women* s  Properly  Act, 
1882,  doea  not  apply  to  a  policy  effected  by  a  husband  in 
favour  ofhia  wife  and  children  before  the  commencement 
of  that  Act,  even  though  the  huaband  diea  after  that  Act 
haa  come  into  operation.  The  moneya  payable  under  a 
policy  effected  under  the  Married  Women  a  Property  Act, 
1870,  ahould,  therefore,  be  paid  to  a  truatee  appointed  in 
accordance  with  aection  10  of  that  Act,  and  not  to  the 
legal  peraonal  repreaentativea  of  the  Jiuaband. 

In  re  Adams'  Policy  Trusts,  31  W.  R.  810,  23  Ch. 
D.  626,  followed. 

In  re  Soutar's  Policy  Trusts,  32  W.  R.  701,  26  Ch. 
D.  236,  discussed.         ' 

(a.)  Beported  by  J.  i:  Stirling,  Esq.,  Barrister- 
at-Law. 
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High  Ctousr. 

This  was  a  rammons  raising  a  question  as  to  the 
mode  of  payment  of  policy-money  seomed  by  a  policy 
effected  by  a  husband  for  the  benefit  of  his  wife  and 
children  under  section  10  of  the  Married  Women's 
Property  Act,  1870,  where  the  husbsnd  dies  after  the 
commencement  of  the  Married  Women's  Property 
Act,  1882. 

The  summons  was  taken  out  under  the  Married 
Women's  Property  Acts,  1870,  1882,  and  the  Trustee 
Act,  1893,  and  asked  (amonff  other  things)  for  a 
declaration  that  apolioy  dated  the  lOfth  of  October, 
1874,  and  effected  by  Wm.  Tnmbull,  deceased,  with 
the  Prudential  Assurance  Go.  "  is  now  Tested  in  the 
leffsl  nersonal  representatives  of  the  said  Wm.  Turn- 
bull,  deceased,  wno  are  entitied  to  recdye  all  moneys 
payable  thereunder,  and  to  ffiye  to  the  said  assurance 
company  effMual  and  su££sient  discharge  therefor. 
Or  in  the  case  that  the  judge  shall  be  of  opinion  that 
the  said  policy  of  assurance  is  not  now  rested  in  the 
said  legal  personal  representatives,  with  such  power 
'  to  give  a  discharge  for  the  moneys  payable  therrander 
as  uoresaid,  then  that"  under  the  provisions  in  the 
Acts  on  that  behalf  trustees  might  be  appointed  of  the 
moneys  payable  under  the  poli^.  The  policy  in 
question  was  effected  by  Wm.  Tnmbull  under  the 
Married  Women's  Property  Act,  1870,  s.  10.  It  was 
dedared  to  be  for  the  benefit  cl  his  then  wife  Ann 
Tuinbull  and  his  children,  and  they  were  to  be 
interested  in  the  monm  thereby  secured  as  therein 
mentioned.  Two  of  the  conditums  endorsed  on  the 
policy  were  material.    They  ran  as  follow : 

**  The  mon^  pavable  under  the  policy  shall  not 
be  paid  before  the  enviration  of  three  calendar 
months  from  the  time  when  the  death  of  the  assured 
shall  be  proved  to  the  satisfaction  of  the  durectors." 
'*  It  shall  be  paid  to  a  trustee  appointed  according 
to  the  Act  of  Parliament  83  &  34  Vict  c  93,  s.  10. 
It  shall  be  paid  to  such  trustee  at  the  expiration  of  a 
month  from  the  time  when  the  satisfactory  proof  of 
the  a|>pointment  shall  be  proved  to  the  satisfaction  of 
the  directors,  if  the  said  three  calendar  months  have 
then  expired,  otherwise  at  the  end  of  the  last  men- 
tioned period;  but  the  directors  mav,  if  th^  think 
fit,  pay  to  anyone  beneficially  entitied  the  amount  to 
which  he  or  uie  may  be  entitied." 

Section  10  of  the  Act  of  1870  provided  that  a 
fdHay  of  insurance  effected  by  a  married  man  for  the 
benefit  of  his  wife  and  children  was  to  be  deemed  a 
trust  for  the  benefit  of  his  wife  for  her  separate  use 
and  of  his  children,  and  so  long  as  any  object  of 
the  trust  remained  it  was  not  to  be  subject  to  the 
control  of  the  husband  or  his  creditors  or  to  form 
part  of  his  estate.  Thesection  also  provided  for  the 
appointment  by  the  court  of  trustees  of  the  policy 
moneys,  and  enacted  that  tiie  receipt  of  such  trustees 
should  be  a  good  discharge  to  the  office. 

Section  22  of  the  Married  Women's  Property  Act, 
1882,  repealed  the  Act  of  1870  subject  to  a  proviso 
that  suoin  repeal  should  not  afifect  any  act  done  or 
right  acquired  while  the  previous  Act  was  in  force. 
Section  11  of  the  Act  of  1882  provided  that  a  policy 
of  assurance  effected  by  a  man  on  Ids  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife  and 
children,  was  to  create  a  trust  in  favour  of  the  objects 
named,  and  so  long  as  any  object  of  the  trust 
remained  unperformed  the  moneys  payable  under  the 
policy  were  not  to  form  pirt  of  the  estate.  The 
section  then  gave  the  husband  power  to  appoint 
trustees  of  the  policy,  and  provided  that  in  default 
of  appointment  it  diould  vest  in  his  leffal  personal 
representatives.  It  also  provided  that  the  receipt  of 
a  trustee  duly  appointed,  or,  in  default  of  appoint- 
ment, of  the  husband's  legal  personal  representatives 
should  be  a  good  discharge  to  the  office. 

William  Tumball  died  in  1897,  and  the  question 


now  arose  as  to  the  mode  in  which  the  moaqrs 
secured  by  the  policy  were  payable. 

Ingle  Joyce,  for  the  summons. — ^I  submit  that  the 
Married  Women's  Property  Act,  1870,  is  only  in  foxoe 
as  to  rights  acquired  prior  to  the  passing  of  tlie  Act 
of  1882,  and  that  the  view  taken  by  Chitty,  J.,  in 
In  re  Adaime'  Policy  TrwU,  81  W.  B.  810,  23  Oh.  D. 
525,  is  not  correct.  In  re  Souiar'a  Policy  TrueU,  32 
W.  S.  701,  26  Gh.  D.  236,  is  in  my  favour. 

He  referred  to  the  Married  Women's  Property  Act, 
1870,  s.  10,  and  the  Married  Women's  Proper^  Act, 
1882,  ss.  11  and  22. 

P.  Gregory,  fat  the  Prudential  Assurance  Co.,  sup* 
ported  the  contention. 

Cur,  adv.  vulU 

July  27.— Stiblino,  J.  [after  stating  the  facts  and 
readinff  section  10  of  the  Act  of  1870,  continued :] 
Now,  we  effect  of  that  section  appears  to  be  this,  that 
the  policy  is  not  under  any  droumstances  to  be  under 
the  control  of  the  husbsmd  or  to  form  part  of  his 
estate.  According  to  the  language  of  tiie  Act  that 
extends  not  only  to  the  polioy-moneys  but  also  to  the 
policy  itself ;  and  it  is  plain  that  the  husband  has  no 
power  to  appoint  a  trustee  of  the  fund,  nor,  if  a 
tirustee  were  lawfully  appointed,  any  power  to  assign 
the  benefit  thereof  vested  in  such  trustee.  It  is 
entirely  out  of  his  oontroL  The  right,  therefore,  of 
the  oeaiui  que  tnuteat  under  this  poHoy  is  that  they 
are  entirely  emancipated  from  any  control  over  the 
policy  on  the  part  of  the  husband.  [His  lordship 
read  the  11th  section  of  the  Act  of  1882,  and  con- 
tinued:] That  section  is  different.  The  language 
there  is  very  remarkable.  The  policy  immediately  on 
being  effected  is  to  vest  in  the  insured.  That  appean 
to  me  to  point  very  strongly  to  the  future.  [His 
lordship  read  the  22nd  section  of  the  Act,  and  con- 
tinued?] Now,  looking  at  the  question  apart  horn 
authority,  I  come  to  the  conclusion  that  the  11th 
section  of  the  Act  of  1882  does  not  apply  for  two 
reasons ;  first,  because  the  lan^oage  of  the  Act  points 
to  the  future  and  is  therefore  uapplicable  to  the  case 
of  a  policy  effiscted  before  the  commencement  of  the 
Act.  If  it  had  been  intended  that  its  provisioos 
should  apply  to  glides  affscted  previously  we  should 
have  f oimd,  I  tmnk,  not  the  language  which  occurs : 
"In  default  of  anjr  such  appointment  of  a  trustee 
such  policy  immediately  on  its  being  effected  shall 
vest,"  &c.,  but  in  addition  some  such  words  as  *'  shall 
be  deemed  to  have  vested."  And,  secondly,  I  also 
think  that  to  hold  that  section  11  appUes  would  be 
to  hold  that  the  rights  acquired  while  tiie  Act  of 
1870  was  in  force  were  effSscted  by  the  Act  contrary 
to  the  express  provisions  of  section  22. 

It  seems  to  me  therefore  that  the  ceeiui  que  iruaUnt 
under  this  policy  have  a  ri^ht  to  the  exclusion  of  Uie 
husband  or  any  person  claiming,  throueh  him,  from 
any  control  over  the  policy-moneys.  I  tlunk  that  the 
conclusion  to  which  I  have  arrived  is  in  accordance 
with  the  decision  of  Chitty,  J.,  in  In  Be  Adame*  PoUcy 
Truete,  The  learned  judge  there  said :  *'  The  policy 
was  effected  under  section  10  of  the  Married  Women's 
Property  Act,  1870,  which  so  far  as  the  case  before 
me  is  concerned  has  not  been  repealed  by  the  M%r- 
ried  Women's  Property  Act,  1882,  and  this  is  aa 
application  under  that  section  for  the  appoint- 
ment of  a  trustee."  That,  I  think,  was  a  decision 
that  the  provisions  of  the  10th  section  of  the  Act  of 
1870,  haa  not  been  repealed,  but  the  matter  is  made 
more  plain  bv  the  report  of  the  case  in  i8  L.  T.  Bep., 
at  p.  728.  It  appears  from  that  report  that  Chitty, 
J.,  inquired,  in  the  course  of  argument,  how  the 
application  was  made  under  repealed  Acts,  and  the 
report  continues;  "Section  22  of  the  Act  of  18^2 
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prondeB  that  the  repeal  of  the  Acts  of  1870  and 
1874  '  shall  not  affect  any  aot  done  or  risrht  acqaired 
vblle  either  of  nioh  Acts  was  in  force.'  The  right  to 
bsT8  a  trastee  appointed  to  receive  the  policy-moneys 
wu  a  right  acquired  under  the  old  Act  within  the 
neaniDgof  that  section.  [Cbittt,  J. — ^Yes,  I  think 
that  Ihe  Act  of  1882  is  prospective  only;  "shall 
Test "  must  relate  to  the  future.]  Perhaps  it  would 
be  better  to  amend  by  striking  out  the  rest  of  the 
title  and  leaving  the  petition  entitled,  in  the  Married 
Women's  Propoty  Act,  1870,  only.**  And  Chitty, 
J.,  directed  that  to  be  done.  I  have  ascertained  by 
in  examination  of  the  petition  that  that  was  done 
and  that  the  order  was  made  under  the  Act  of.  1870 
ooly.  Subsequently  the  case  of  In  re  Soutar'e  Policy 
TruH  came  oefore  Pearson,  J.  Then  the  case  of  In 
rt  Adam*  was  not  called  to  his  lordship's  attention, 
'  bat  cmmsel  for  the  petitioners  seems  to  nave  used  the 
niae  arguments  as  were  used  before  Chitty,  J.,  in 
that  case.  But  Pearson,  J.,  said :  "  I  doubt  whether 
Motion  10  of  the  Act  of  1870  remains  in  force  for  any 
pmpose,  because  section  11  of  the  Act  of  1882  says 
that  if  at  the  time  of  the  death  of  the  insured  there 
shall  be  no  trastee,  a  trustee  or  trustees '  may  be 
appointed  by  any  court  having  jurisdiction  under  the 
prorisions  of  the  Trustee  Aot,  1850,  or  the  Acts 
aoicnding  and  extending  the  same.' "  And  he 
directed  the  petition  to  be  entitled  under  all  the 
Ads.  The  result  is  very  curious,  because  in  the  case 
before  Chitty,  J.,  his  lordship  directed  the  additional 
titlea  to  be  struck  cut.  But  I  do  not  read  the  views 
of  Pearson,  J.,  as  amounting  to  more  than  a  mere 
fxpression  of  doubt,  and  I  do  not  think  it  is  really 
a  oedsion  on  the  point.  For  these  reasons  I  think 
that  a  trustee  must  be  appointed  imder  the  Act  of 
1870. 

Solicitors,  Bowch'ffes,  Rawle,  A   Co.,  for  Newlanda, 
TKompfOR,  d:  Co.^  Newcastle-upon-Tyne ;  2>.  W.  Stable. 


Chan.  Div.  )  -^^^  ,^ 

(Vanghan  Williams,  J.)  j  '^^  **• 

In  re  Cobrwaix  Minbbals  Eailwat  Co.  (a.) 

Company — Winding  up — Arrears  of  iniereti — Statutory 
powers — Specialty  deU— Statute  of  Limitations  (21 
Joe  1,  c  \e)—Eeal  Property  Limitation  Adt^  1833 
(3<fe4  WiU.  4,  c  27),  s,  ^—Companies  Clauses  Act, 
1863  (28  A  27  Vict,  c  118),  ss.  22,  23. 

Sedion  27  o/  the  Companies  Clauses  Act^  1863,  pro- 
viies  for  the  recovery  of  interest  in  arrear  hy  action  or 
nit  against  the  company.  The  issue  of  warrants  for 
arrtars  of  interest  does  not  operate  us  a  satisfaction  of 
the  dainufor  interest.  The  cause  of  action  is  therefore 
ta  respect  of  a  specialty  debt,  and  is  not  within  the  Statute 
</  Limitations  J  hut  of  the  Real  Property  Limitation  Act, 
1838,  and  the  period  of  limitation  is  therefore  twenty 
tftars  and  not  six. 

^  13ns  was  an  application  on  behalf  of  the  liquidator 
in  tiie  voluntaiy  winding  up  of  the  company  for 
Msion  whether  certain  sums  of  unpaid  interest  on 
Mentore  stock  of  the  company  standing  in  the  name 
«f  Thomas  Holford  at  the  time  when  the  interest 
McsiDe  due  abould  be  paid  to  him  or  whether  his 
■^n  was  barred  by  the  Statute  of  limitations.  The 
Oonwall  Minerals  Bailway  Co.  was  incorporated 
edal  Act,  36  &  37  Vict,  c  dxii.,  which 
the  company  to  bcwrow  money  to  the 
of  £260,000  on  mortgage  or  by  the  issue  of 


(a.)  Beported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


debenture  stock,  subject  to  the  provisions  of  Part  3 
of  ihe  Companies  Clauses  Act,  1863.  The  company 
borrowed  money  on  debentures,  and  in  1883  was  in 
arrear.  It  then  entered  into  a  scheme  of  arrange- 
ment with  its  creditors  whereby  it  was  empowered 
to  convert  its  old  debenture  stock  into  two  new  ones, 
A  and  B.  These  stocks  were  to  bear  interest  from  the 
1st  of  July,  1883,  and  the  interest  on  the  old  stock 
was  to  cease  from  that  date.  The  scheme  was  con- 
firmed on  the  6th  of  February,  1885,  and  enrolled  on 
the  11th  of  March,  1885.  Certificates  were  issued  to 
the  persons  entitled  to  B  stock.  Holford  was  one  of 
these.  On  the  6th  of  June,  1885,  he  received  a 
deferred  warrant  under  the  hand  of  the  secretary  of 
the  oompauy  for  the  interest  on  his  B  stock  from 
1st  of  Julv,  1883,  to  the  31st  of  December,  1884,  and 
in  September  he  received  a  notice  that  this  interest 
would  be  paid  on  presentation  of  the  deferred  warrant 
at  the  company's  bankers.  Holford  never  presented 
his  warrant,  and  the  question  now  arose  whether  he 
was  still  entitled  to  be  paid  or  whether  the  claim  was 
barred  by  the  Statute  of  Limitations. 

A.  Bead,  for  the  liquidators  and  ordinary  and  pre- 
ference shareholders. — ^This  is  a  simple  contract  debt. 
The  holders  of  these  deferred  warrants  could  have 
sued  on  them  at  any  time  after  they  received  notice 
in  September,  1885,  that  these  warranto  would  be 
paid.  The  statute,  therefore,  beg^  to  run  at  that 
date,  and  the  daim  is  barred.  This  is  a  new  point ; 
it  was  raised  in  argument  but  not  decided  in  In  re 
Severn  and  Wye  and  Severn  Bridge  Bailtoay  Co.,  44 
W.  B.  347,  [1896],  1  Ch.  659.  In  Barton  v.  North 
Staffordshire  Railway  Co.,  36  W.  B.  754,  38  Ch.  D. 
458,  stock  was  issued  under  seal  of  the  company, 
and  this  is  very  different  to  the  case  of  dividends 
where  dividend  warrants  issued.  This  claim  for 
arrears  of  interest  for  which  dividend  warrant  is 
given  is  a  simple  contract  debt  given  to  shareholders 
by  the  company,  and  on  which  they  could  have  sued 
at  any  time  after  September,  1885. 

E.  C.  Macnaghten,  for  Holford.  —The  scheme  pro 
vided  that  interest  should  run  from  the  1st  of  July, 
1883.  This  warrant  was  for  interest  from  that  date 
to  the  31st  of  December,  1884 ;  but  the  warrant  is 
no  payment  of  the  interest  tUl  it  is  cashed.  This 
stock  is  under  the  Companies  Clauses  Act,  1863,^  and 
is  imder  the  seal  of  the  company,  and  is  a  specialty 
debt.  If  the  view  of  Christian,  L.J.,  in  Smith  v. 
Cork  and  Bandon  Railway  Co.,  Ir.  Bep..  3  £q.  356, 
18  W.  B.  Ch.  Dig.  115,  is  correct  it  covers  my  case. 
There  was  no  actual  covenant  to  pay  him  except  as 
implied  by  certificate :  Cork  and  Bandon  Railway  v. 
Qoode,  1  W.  B.  410,  13  C.  B.  826. 

Read  replied. 

Vaughan  WiLLiAiis,  J. — In  my  opinion  these 
gentlemen  are  entitled  to  be  paid  the  interest  in 
respect  of  the  stoc^  referred  to  in  article  1  of  the 
scheme  of  the  11th  of  March,  1885.  That  article 
provided  for  the  creation  of  two  kinds  of  debenture 
stock — viz.,  A  and  B  stock,  in  substitution  for  the 
^■riiitfTig  morteage  and  the  debenture  stock  of  the 
company.  l£e  statutory  powers  imder  which  the 
stock  was  issued  are  contained  in  the  Companies 
Clauses  Act^  1863,  ss.  22  and  27.  Section  22  enables 
companies  under  special  Acts  incorporating  Part  3 
to  raise  money  by  the  creation  and  issue  of  debenture 
stock,  and  to  attach  interest  to  the  stock  so  created 
payable  half-yearly  or  otherwise,  and  commencing  at 
onoe  or  at  a  future  time  or  otherwise  as  the  company 
thii]^  fit.  Section  27  provides  for  the  recovery  of 
interest  in  anear  by  action  or  suit  against  the  com- 
pany.   It  seems  tome  that  this  interest  was  recover- . 
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able  by  action  or  suit  against  the  company  under  the 
latter  section. 

Then  we  find  on  the  6th  of  Jane,  1885,  a  letter  was 
written  enclosing  to  each  holder  a  warrant  called  a 
"  deferred  warrant  '*  for  interest  from  the  1st  of  July, 
lS83.,to  the  3lst  of  December,  1884.  I  have  one  of 
these  warrants  before  me  now.  It  does  not  seem  to 
me  that  the  issue  of  those  warrants  operated  as  a 
satisfaction  of  the  claim  for  interest.  If  it  did  it  may 
be  that  a  fresh  caase  of  action  was  created.  In  either 
case  the  cause  of  action  is  in  respect  of  a  specialty 
debt,  and  is  not  within  the  Statute  of  Limitations  but 
of  the  Beal  Property  limitation  ^ct,  1833.  In  my 
judgment  the  issue  of  the  warrant  did  not  operate  as 
a  satisfaction  of  the  cause  of  action,  and  therefore  as 
the  original  cause  of  action  was  statutory  the  same 
period  of  limitation  applies  as  in  the  case  of  a  spedalty 
debt,  and  tiie  period  is  therefore  twenty  years  and 
not  six  years,  and  the  Statute  of  Limitations  does  not 
therefore  apply. 

I  see  nothing  in  the  scheme  which  would  lead  me 
to  suppose  thac  the  issue  and  acceptance  of  the  deben- 
ture warrant  operated,  as  has  been  suggested,  as  a 
simple  contract  and  not  as  a  specialty  debt*  The 
respondents  are  therefore  entitled  to  be  paid  these 
sums  of  interest. 

Solicitors,  R.  A.  Btad;  Cunliffe  Jb  Davenport, 


(Collins  and  Bidley.  JJ.)  /  '""^  ^• 

Hattox  {Appellani)  r.  Tresby  {Respondent),  (a.) 

L  m'til  gorrrnment — Highwat/ — Bicycle — Bicycltst  riding 
at  utght  tcithottt  a  light — Power  of  police  coiutable  to 
»*op— Local  Govrrntnent  Act,  1888  (51  A  52  Tirf.  c. 
41),  s.  So— Highway  Act,  1835  (5  d:  6  Will.  4,  c  50), 
M.  78,  79. 

Section  85  0/  the  Local  Gotrmmeni  Ad,  1888,  which 
denares  bicycles  to  be  carriages  tcithin  the  meaning  of  the 
Highicay  Act,  and  iays  down  addiHonal  reguiationa  (cu 
to  having  lighted  lamps  at  nigut  and  as  to  the  sounding 
ff  a  b^il)  to  be  observed  by  the  riders  of  the  same,  dees 
ui)t  include  the  poirer  given  in  sections  78  and  79  of  the 
Highinty  Act,  1835,  to  apprehend  without  a  warrant; 
and,  therefore,  a  police-^xmsUMe  who  sees  a  person 
onending  against  such  regulations  by  riding  at  night 
without  a  lighted  lamp,  and  who,  in  order  to  ascertain 
t\e  H'lme  and  address  of  the  offender,  who  refuses  to 
stop,  lays  hold  of  and  sfops  the  bieyde,  and  therelry 
throws  the  rider  off  the  bicycle,  ccmmUa  an  assault  upon 
such  offender. 

Case  stated  by  justioes  of  the  peace  in  and  for  the 
county  of  Somerset. 

The  appellant  was  summoned  to  i^pear  at  a  petty 
sessions  held  at  Eeynaham  on  the  26th  of  Fsbmary, 
1897,  by  the  respondent  (a  polioe-conaUble  of  the 
county  of  Somerset)  for  having  oommitted  an  offence 
against  section  85  of  the  Local  Qovemment  Act,  1888, 
by  riding  his  bieyde  on  the  highway  at  Keyiiaham 
without  canying  a  lamp  attached  so  oonstnictsd  and 
placed  as  to  eochibtt  a  light  in  the  diractioii  in  wliidi 
he  was  proceeding. 

The  charge  agionst  the  i^ipdlant  was  proved,  and 
he  was  fined  2s.  6d. 

The  i^peOant  had  also  sommoned  the  respondent 
for  that  he,  the  respondent,  did  nnlawfally 
and  beat  the  appeDant  by  pnshing  hini  or 
him  to  ftdl  from  his  bicycle  irfiidi  he  was  ihm. 
then  riding  on  the  highway. 


(a.)  fiepotted  by  Sir 

Bamst6r-«t-I*w« 


BKt.. 


The  ccHuplaint  of  the  appellant  ^  was  that  the 
respondent  had  stopped  him  oy  catching  hold  of  fais 
bicycle  and  thereby  causing  him  to  fall  off. 

It  was  proved  and  found  as  a  fact  that  the  respon- 
dent was  acting  as  a  police  o£Boer  on  duty  on  the 
17th  of  January,  and  that  about  10  p.m.  on  that 
day  he  saw  the  appellant  approaching  him  riding  a 
bicycle;  he  saw  tnat  the  appellant  had  no  light 
attached  to  his  bieyde,  and  he  thereupon  called  the 
appellant  to  stop  in  order  that  he  might  ascertain  hiji 
name  and  address,  and  to  prevent  a  continuance  of 
the  offence.  The  appellant  and  a  witness  who  wss 
riding  with  him  stated  that  they  did  not  hear  the 
call,  and  the  justioes  did  not  find  as  a  fact  that  they 
did.  The  appellant  failed  to  stop,  and  thereupon  the 
respondent  caught  hold  of  the  handle-bar  of  the 
bicycle,  and  the  appellant  fell  to  the  ground,  such 
fall  being  oocasioned  by  the  act  of  the  respondent  in 
catching  hold  of  the  bicycle. 

The  justices  found  as  a  fact  that  the  respondent 
did  not  know  the  name  or  address  of  the  appellant, 
and  tliey  were  of  opinion  that  the  appellant's  name 
and  address  could  not  have  been  ascertained  in  any 
other  way  than  by  stopping  him,  and  that  iuio 
stopping  him  the  respondent  was  acting  in  pursuauoe 
of  hu  duty,  and  that  he  used  no  more  force  than  wsi 
neceeasry. 

The  justices  ware  of  opinion  that,  as  the  appellant 
was  committing  an  offence  punishable  ou  summsry 
oonviction  in  view  of  the  police-constable  (the  res- 
pondent), he,  the  respondent,  was  justified  in  stop- 
ping him  and  did  stop  him  in  order  to  prevent  s 
continiianoe  of  the  offence,  and  for  the  purpose  of 
ascertaining  his  name  and  address;  and  they  dis- 
missed the  complaint  against  the  respondent. 

The  question  for  the  oourt  was  whether  the  justices 
were  right  in  dismissing  the  complaint  of  the  appel- 
hmt. 

Section  85  of  the  Local  Qovemment  Act,  IS88  (51 
&  52  Yict.  C.41),  provides:  (1)  *'Bi<^cles,  tricycles, 
vdodpedes,  and  other  similar  machines  are  hereby 
dedared  to  be  carnages  within  the  meaning  of  the 
Highway  Acts;  and  the  following  additional 
regulations  shall  be  observed  by  any  person  or  persons 
ricung  or  being  imon  such  carriage : 

««(o)  During  tiie  period  between  one  hour  after 
sunset  and  one  hour  bef (»«  sunrise,  every  person 
riding  or  being  upon  such  carriage  shiUl  carry 
attached  to  the  oairiaira  a  lamp,  whidi  shall  be  so 
oonttmcted  and  placed  as  to  exhibit  a  light  in  the 
direction  in  whidi  he  is  proceeding,  and  so  lighted 
and  kept  lighted  as  to  affoxd  adequate  means  of 
signalling  tiie  mppnmA  or  position  of  the  carriage ;  " 
and  the  second  off  such  regulations  had  reference  to 
tiie  sounding  of  a  beUor  whistle  so  as  to  give  warn- 
ing of  the  approach  of  tiie  carriage. 

(2)  "  Any  penon  summarfly  convicted  of  offending 
against  the  regnlatJons  made  by  this  section  shall, 
for  eadi  and  every  sndi  offence,  forfeit  and  pay  any 
sum  not  exceeding  for^  shillings." 

Section  78  of  the  Highways  Act,  1835  (5  &  6  Will. 
4,  c  50),  wpedBm  a  number  of  offences  by  drivers  of 
wagons,  carts,  or  otiier  carriages  upon  highways, 
and  proeeeda :  *'  And  eiery  such  driver  offending  in 
either  of  the  said  caaea  diall  and  may,  by  the 
authority  of  this  Act,  with  or  without  any  warrant, 
be  i^pprahendcd  by  any  person  who  shall  see  sach 
oSenoe  committed,  and  shall  be  conveyed  before  any 
of  the  peace  to  be  dealt  with  according  to 
and  sectian  79  provides:  "And  whereas 
be  oommitted  against  thia  Act  by 
are  unknown  ...  be  it 
that  it  Shan  be  lawful  for 
.  orany  oUier  person  witnessing  the  oomnus- 
of  the  oflbnoe,  witfaont  any  odier  anthonty  than 
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this  Act,  to  seize  and  detain  such  unknown  person 
who  shall  commit  any  such  offence,  and  take  him 
forthwith  before  any  justice  of  the  peace,"  &c. 

Ilffrace  Avery  (with  him  Kenrick  and  Gregory),  for 
the  appellant. — ^The  respondent  was  clearly  guilty  of 
■Q  aasanlt  upon  the  appellant.  Stopping  the  bicycle 
sod  thereby  throwing  the  rider  to  the  ground  is  an 
aaaault,  because  it  is  an  arrest  and  unless  it  can  be 
justified  it  is  an  assault.  We  contend  it  cannot  be 
justified,  either  at  common  law  or  under  any 
statutory  authority.  At  common  law  a  police-con- 
stable can  arrest  without  a  warrant  a  person  who 
has  committed  a  felony  or  a  x>erson  whom  he  reason- 
ably suspects  to  have  committed  a  felony,  or  where 
then  is  a  breach  of  the  peace  going  on;  but 
generally,  and  apart  from  these  cases,  the  power  to 
arrest  without  warrant  must — if  it  exist  at  all — ^be 
giTeo  by  statute.  As  a  general  rule  where  an  offence, 
as  in  Uie  present  case,  is  punishable  on  summary 
conviction,  there  is  no  power  to  apprehend  unless  such 
power  is  expressly  given  by  statute,  and  this  has  been 
ooustrued  very  strictly :  Jones  v.  Owen,  2  Dow.  &  By. 
600;  CoddY,  Cahe,  1  Ex.  D.  352,  24  W.  B.  Dig.  86. 
At  common  law  the  respondent  cannot  justify,  and 
he  cannot  do  so  under  the  statute,  because  the  85  th 
Mction  of  the  Act  of  1888  merely  declares  that 
bicycles  are  to  be  carriages  within  the  Highway  Acts, 
hot  it  does  not  say  that  for  breaches  of  the  regula- 
lioos  contained  in  that  section,  the  power  to  appre- 
hend given  in  sections  78  and  79  of  the  Act  of  1835 
are  to  be  included.  The  statute  gives  no  such  power 
to  apprehend,  and  to  incorporate  the  provisions  of  the 
Act  of  1835  giving  power  to  arrest  would  be  adding  a 
!iew  clause  to  the  Act.  This  is  a  new  offence  created 
by  the  Local  Government  Act,  1888,  and  the  section 
which  creates  the  offence  provides  the  remedy  to  be 
followed,  and  in  such  cases  it  is  a  general  rule  of  law 
that  that  remedy  alone  can  be  followed. 

He  referred  to  Jity,  v.  Eaton,  59  J.  P.  506. 

Focie,  for  the  respondent. — ^This  is  an  offence 
which  from  its  very  nature  must  be  committed  when 
it  is  dark,  and  therefore,  unless  there  is  a  power  to 
stop  the  offender  so  as  to  ascertain  his  name  and 
sddress,  the  provisions  of  the  statute  would  be  wholly 
useless.  I  rely  on  the  word  "  additional "  in  the 
80th  section  of  the  Act  of  1889.  That  means  that  the 
regulations  therein  laid  down  are  to  be  additional  to 
those  contained  in  section  78  of  the  Act  of  1835,  and 
the  powers  given  by  those  sections  are  to  be  deemed 
incorporated  with  the  regulations  in  section  85,  which 
are  said  to  be  additional.  Section  78  of  the  Act  of 
1835  gives  power  to  arrest  without  a  warrant  persons 
committing  any  of  the  specified  offences,  and  section 
T9  gives  power  to  seize  and  detain  offenders  whose 
names  are  unknown.  These  powers  of  arrest  are 
sppUcable  to  cases  coming  under  section  85  of  the  Act 
of  18S8.  Again,  if  we  look  at  the  intention  of  the 
constable,  this  was  not  an  assault  at  all,  as  all  the 
definitions  of  assault  go  upon  the  ground  that  there 
srast  be  an  intention  to  do  a  corporal  hurt :  Bacon's 
Ahr.,  title  "Assault"  and  "Battery";  Hawkins' 
Pieas  of  the  Crown ;  Coward  v.  Baddeley,  7  W.  B. 
f66, 4  H.  &  N.  478.  All  that  is  contended  for  here 
is  the  right  to  stop,  and  that  is  not  an  assault.  To 
ejtnid  a  person  criminally  of  an  assault  it  must  be 
ihown  that  there  was  a  criminal  intention,  which  was 
luting  in  this  case. 

^wry,  in  reply. 

OoLLDTs,  J. — I  have  come  to  the  conclusion  in  this 
esse  that  the  argument  of  the  appellant  must  prevail, 
ss  it  seems  to  me  that  section  85  of  the  Local  Govem- 
Bsnt  Act»  1888,  in  the  passage  which  declares 
"Cydfls  to  be  carriages  witbin  ttie  meaning  of  the 


Highway  Acts,  does  not  include  the  power  to  appre- 
hend offenders  which  is  given  by  section  78  of  the 
Highway  Act,  1835. 

The  question  arises  in  this  way :  The  appellant  was 
riding  a  bicycle  on  the  highway  without  having  a 
light  attached  thereto  in  such  manner  as  is  required 
by  section  85,  sub-section  1  (a),  of  the  Local  Govern- 
ment Act,  1888,  which  provides  that  during  certain 
hours  of  the  night  a  person  "riding  or  being  upon 
such  carriage  shall  carry  attached  to  the  carriage  a 
lamp,  which  shall  be  so  constructed  and  placed  as  to 
exhibit  a  light  iu  the  dii'ection  in  which  he  is  pro- 
ceeding." No  doubt  the  appellant  failed  to  comply 
with  that  provision,  and  the  respondent  called  upon 
him  to  stop,  which  he  did  not  do,  and  the  respondent 
then  stopped  him  in  the  way  described  in  the 
case. 

The  question  is  whether  that  justified  the  respon- 
dent in  stopping  him  as  he  did.  It  was  contended 
for  the  appellant  that  the  respondent  had  no  authority 
in  law  for  so  stoppiag  and  arresting  the  appellant  for 
this  offence,  unless  such  authority  was  given  by 
statute,  and  that  such  arrest  of  the  appellant  was  in 
law  an  assault.  I  agree  with  that  contention,  and  in 
my  opim'on  this  was  an  assault,  and  I  think  that  a 
summons  for  assault  was  properly  taken  out  if  the 
respondent  had  no  statutory  authority  for  so  acting. 
The  question  therefore  comes  to  this,  whether  we  can 
find  such  statutory  authority.  Beferring  to  the 
Highway  Act  of  1835,  section  78  deals  with  offences 
committed  on  the  highway  by  drivers  and  owners  of 
carts  and  carriages,  and  tbe  section  proceeds  to  say» 
"  every  driver  so  offending  shall  and  may,  by  the 
authority  of  this  Act,  be  apprehended,  with  or  with- 
out warrant,  by  any  person  who  shall  see  such  offecce 
committed."  Section  79  goes  on  to  say  that  if  the 
person  committing  the  offence  is  unknown  "any 
person  witnessing  &e  commission  of  the  offence  "  may, 
"  without  any  other  authority  than  this  Act,  seize  and 
detain  such  unknown  person."  Those  being  the  pro- 
visions of  the  Highway  Act  upon  this  point,  we  come 
to  section  85  of  the  Local  Government  Act,  1888, 
which  says  that  bicycles  are  hereby  declared  to  be 
carriages,  and  certain  additional  regulations  are  intro- 
duced. It  is  contended  that  this  provision  incor- 
porates the  powers  as  to  arrest  contained  in  section 
78  of  the  Act  of  1835,  and  that  is  the  main  point  we 
have  to  deal  with,  and  in  doing  so  we  have  to  re- 
member that  we  are  dealing  with  a  question  which 
involves  the  liberty  of  the  subject,  as  the  person  was 
arrested  here,  and  we  have,  therefore,  to  construe  the 
Act  with  the  greatest  care.  It  seems  to  me  that  we 
cannot  adopt  the  contention  put  forward  for  the 
respondent.  The  Legislature  thought  it  necessary 
for  some  purposes  to  say  in  section  85  that  bicycles 
should  be  carriages  within  the  meaning  of  the  High- 
way Acts,  and  then  it  proceeds  to  make  special  regula- 
tions, the  first  of  which  is  the  one  I  have  read  and 
which  is  now  in  question. 

There  is  nothing  in  that  section  which  incorporates 
the  powers  of  arrest  given  by  the  Act  of  1835.  The 
section  for  the  first  time  creates  the  offence  and  deals 
with  it,  and  introduces  the  section  of  the  Highway 
Act,  1835,  in  a  matter  which  does  not  contain  this 
offence;  and  this  section— the  only  section  which 
creates  the  offence— does  not  give  the  power  to  arrest, 
but  provides  a  special  remedy  in  sub-section  2,  which 
is  the  remedy  to  be  followed.  I  think,  therefore,  the 
justices  were  wrong,  and  that  the  case  must  be  sent 
back  to  them. 

BiDLEY,  J.— I  agree.  The  words  of  the  later  Act 
are  not  wide  enough  to  do  that  which  the  respondent 
contends  for.  To  do  that  would  be  in  effect  to  add 
another  provision  to  the  statute. 
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Ir  bs  Evahs.— Fowxll  v.  KBXFTOir  Fabk  BACaOOUBSB  Go.      OoUBT  OF  Appbai.. 


Appeal  aUowtd;  caae  remitted* 

Solidtofs  for  the  appeUant,  Gregory,  Hirst,  Jb  Sand- 
ford,  BzifltoL 

Solioiton  for  ib»  respondent,   Ford  Jb  Ford,   for 
Wanabrough,  Dickeneon^  Robituon,  A  Tayler,  BrUtol. 


IN   BANKRUPTCY. 


May  10. 


Q.  B.  Div.  ) 

(Vaaghan  Williams,  J.;  / 

/*  re  Eyahs. 
Ez  parte  Datibs.  (a.) 

Bankruptcy — Proof— Interest — Promissory  note — Pri  w  - 
ct'pal  and  surdy-— Bankruptcy  Ad,  1883  (46  <fe  47 
Vid.  c  52),  Schedule  IL,  r.  2!d— Mercantile  Law 
Amendment  Ad,  1856  (19  <£  20  Vid,  c.  97),  «.  5. 

A  surety  to  a  promissory/  note  who  has  paid  the  note  at 
maiurily  may  prove  in  the  bankruptcy  of  the  principal 
debtor  for  interest  on  the  sum  paid  from  the  date  of 
payment  to  the  date  of  the  receiving  order. 

Motion  by  a  creditor  in  the  bankraptcy  by  way  of 
appeal  from  the  rejection  of  part  of  his  proof  by  the 
tnutee. 

On  January  4,  1893.  the  bankrupt  and  the  creditor 
signed  a  joint  and  several  promissory  note  for  £65, 
payable  two  months  after  date.  When  the  note 
became  due  in  March  the  bankrupt  was  unable  to 
meet  it,  and  it  was  paid  by  the  applicaot. 

The  receiving  order  was  made  in  November,  1896 ; 
and  the  creditor  proved  in  the  bankruptcy  for 
£74  12s.  6d.,  being  £65  for  principal  money  and 
£9  12s.  6d.  for  interest  thereon  from  the  date  of  pay- 
ment to  the  date  of  the  receiving  order. 

The  trustee  admitted  the  proof  for  £65,  but 
rejected  the  claim  for  interest. 

The  creditor  now  moTed  by  way  of  appeal  from 
that  dedsion. 

Arthur  Powdl,  for  the  creditor. — ^The  creditor  is 
entitled  to  this  interest  under  the  provisions  of  the 
BiHs  of  Exchange  Act,  1882,  s.  57,  whereby  the 
holder  of  a  bill  can  recover  from  any  party  liable  on 
the  bill  the  amount  of  the  bill  and  interest  thereon 
from  the  date  of  maturity.  The  creditor  here  has 
paid  the  bill,  and  is  in  the  position  of  holder,  and  has 
all  the  holder's  rights.  I  also  rdy  upon  the  case  of 
Pdre  T.  Duncombe,  20  Ii.  J.  Q.  B.  242,  where  a  surety 
who  had  had  to  pay  an  annuity  was  held  entitled  to 
recover  interest  on  such  payments  in  an  action 
against  the  grantor  of  the  annuity  on  whose  behalf 
he  had  had  to  pay. 

A.  Xeilson  (C.  (7.  ScoU  with  him),  for  the  trustee, 
relied  upon  rule  20  of  Schedule  IL  of  the  Bankruptcy 
Act,  1883.  This  sum  was  not  payable  by  virtue  of  a 
written  instrument  at  a  certam  time,  nor  was  any 
demand  in  writbig  made  for  it  giving  the  debtor 
notioe  that  interest  would  be  claimed  from  the  date 
of  such  demand ;  consequently,  by  reason  of  rule  20, 
the  creditor  cannot  prove  for  interest.  The  Mercan- 
tfle  Law  Amendment  Act,  1856,  s.  5,  does  not  apply 
where  the  principal  debtor's  estate  is  being  adminis- 
tered in  banknqptcy. 

Arthur  PoweU  replied. 

Yaughav  WnJiAMS,  J.— I  think  that  a  surety 
who  pays  the  amount  of  a  promissory  note  to  the 
yrindpal  creditor,  and  then  sues  the  principal  debtor, 
18  entitled  to  recover,  not  only  the  amount  of  prin- 

(a.)  Reported  by  P.  M.  Feavgkb,  Esq.,  Barrister* 
at-Law. 


cipal  whioh  he  has  paid,  but  also  interest  on  the  same 
from  the  date  of  payment.  This  follows,  in  my 
opinion,  from  section  5  of  the  MeroanUle  Law 
Amendment  Act,  1856 :  "  Every  person  who,  being 
surety  for  the  debt  or  duty  of  another,  or  being 
liaUa  with  another  for  any  debt  or  duty,  shall  pay 
such  debt  .  .  •  shall  be  entitled  to  stand  in  the 
place  of  the  creditor,  and  to  use  all  the  remedies 
.  .  .  ol  the  creditor  in  any  action  or  other  pro* 
«««»<iwig  at  law  or  in  equity  in  order  to  obtain  from 
the  principal  debtor  .  .  •  indemnification  for  the 
advances  made  and  the  loss  sustained  by  the  person 
who  shall  have  so  paid  such  debt."  But  whether 
that  be  so  or  not,  it  is  impossible  in  bankruptcy  that 
a  proof  should  depend  on  the  time  of  payment. 
What  I  mean  is,  that  if  a  surety  pays  after  proof  by 
the  principal  creditor,  his  proof  would  be  identical 
urith  Uie  proof  of  the  principal  creditor,  and  would 
include  the  interest  proved  for  by  the  principal  credi- 
tor. It  is  desirable  that  he  should  be  placed  in  a 
similar  position ;  and  if  I  were  to  deil  with  this  ques- 
tion  as  one  of  diaoretum,  and  not  of  law,  I  should  be 
disposed  to  allow  him  interest. 

My  attention  has  been  called  to  rule  20  of  Schedule 
n.  of  the  Bankruptcy  Act,  1883,  vHuoh  seems  to  me 
merely  to  embody  the  provisions  of  section  28  of  the 
Givfl  Procedure  Act,  1833  (3  &  4  Wttl.  4.  c. 
42),  as  to  interest.  It  does  not  add  to  or  take  away 
anything  from  the  provisions  of  that  section.  The 
result  is  that  no  interest  can  be  allowed  unless  the 
debt  or  a  sum  was  payable  at  a  certain  time  by  Tirtue 
of  a  written  instrument,  or  unless  a  demand  for  it  has 
been  made  in  writing.  Hers  there  was  no  demand  in 
writing,  but  it  was  suggested  on  behalf  of  the  surety 
that,  by  virtue  of  section  5  of  the  Mercantile  Law 
Amendment  Act,  1856,  the  right  of  the  surety  is  a 
right  on  an  instrument  in  writing — ^namely,  on  the 
promissory  note.  I  take  that  view  of  the  matter, 
and  I  thmk  that  under  the  circumstances  I  am 
entitled  to  allow  the  applicant  to  prove  for  interest 
on  the  sum  he  paid  on  the  note  from  the  time  of  such 
payment  to  the  date  of  the  receiving  order. 

The  appeal  must  therefore  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Dunkerton  <&  Son,  for 
Owen,  Pwllheli. 

Solicitors  for  the  re^oadent,  Safery,  Huntly,  d- 
Son,  for  Davies,  PwUhelL 


<!Eoutt  of  AppraL 


From  Q.  B.  Div.  ^ 

(Lord  Bsher,  M.B.,  Lindley,  Lopes,  }        July  5. 
A.  L.  Smith,  Bigby,  and  Gh^,  L.JJ.)  ) 

PowsLL  V.  KxMPTQsr  Pabk  Backooubsb  Go.  (a.) 
Gaming — Betting — Beserved  enclosure  on  racecourse — 
"  Place  "— ••  Using  a  place  *'  for  betting  purposes 
—Betting  Houses  Ad,  1853(16  A  17  VicL  c  119), 
ss.  I,  3.  ' 

The  defendants  \cert  the  owners  and  occupiers  of  a 
racecourse^  in  which  was  a  reserved  endosure,  about  a 
quarter  of  an  acre  in  area,  railed  of  from  the  rest  of  the 
raceamrse.  The  public  were  admitted  to  the  enclosure 
upon  payment,  and  every  person  so  admitted  was  entitled 
to  walk  about  and  stand  in  anypaH  of  iL     Among  those 

(a.)  Beported  by  W.  P.  Babry,  Esq.,  Barristcr- 
at-I*w. 
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who  paid  for  admission  wers  a  number  of  professional 
heUing  men,  called  bookmakers,  who  were  admitted  on  the 
same  terms  as  the  rest  of  the  public.  The  bookmakers 
when  in  the  enclosure  called  out  the  odds  they  were  pre-- 
pared  to  bet  against  each  horse,  and  were  prepared  to 
bet,  and  did  bet,  such  odds  with  anyone  who  was 
(Usirous  to  bet,  either  on  credit  or  upon  the  amount  of 
the  stake  being  deposited  with  the  bookmcJeer.  No  book- 
maker had  any  right,  interest,  or  control  in  or  over  any 
part  of  the  enclosure;  he  did  not  confine  himself  to  any 
fisjtd  spot  in  the  enclosure,  nor  did  he  use  any  such 
apparatus  as  a  desk,  stool,  umbrella,  or  tent,  though  any 
farticular  bookmaker  was  usually  to  be  found  in  or  near 
the  same  part  of  the  enclosure.  Betting  of  tlie  same  kind 
had  been  carried  on  by  bookmakers  in  similar  enclosures 
shice  the  beginning  of  the  century. 

Held  (Bigby,  Ii.J.,  dissenting),  that  the  enclosure  was 
no<  a  **  place  used  "  by  tJie  boohrmkers  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  that  therefore 
the  defendants  did  not  permit  tJie  same  to  be  so  used 
icUhin  the  meaning  of  section  3  of  the  Betting  Houses 
Act,  1853. 

Hawke  v.  Daim,  45  W.  E.  359,  [1897]  1  Q.  B.  579, 
dissented  from. 

Appeal  from  the  judgment  of  Lord  RoBsell  of 
Eillowen,  G.J.,  in  favour  of  the  plaintiff,  at  the  trial 
of  the  action  without  a  jury. 

The  action  was  brought  by  a  shareholder  in  the 
defendant  company,  who  were  the  owners  and  occu- 
piers of  Kempton  Park  Baceoonrse,  for  an  injunction 
to  restrain  the  company  opening  or  keeping  a  certain 
eodosDre  on  the  racecourse  for  the  purpose  of  persons 
rising  the  enclosure  for  the  purpose  of  betting  with 
persons  resorting  thereto,  or  for  the  purpose  of  money 
being  received  by  such  persons  using  the  same  as 
deposits  made  on  horse-races,  and  from  otherwise 
csnying  on  their  business  in  a  manner  contrary  to 
the  proyiaions  of  the  Betting  Houses  Act,  1853,  and 
of  their  memorandum  of  association,  and  from 
fxpoiding  moneys  of  the  company  in  the  conduct  of 
roch  illegal  business. 

In  their  defence  the  company  alleged  that  the 
endosore  was  not  a  "  place  "  within  the  meaning  of 
the  Betting  Houses  Act,  1853,  and  they  denied  that 
the  enclosure  was  opened  or  kept  for  the  purposes 
alleged,  and  that  the  bookmakers  who  frequented  it 
were  *'  persons  using  the  same  "  within  the  meaning 
of  the  Act;  they  admitted  that  a  considerable 
tmonnt  of  betting  was  carried  on  by  bookmakers  in 
the  enclosure,  but  under  such  circumstances  that  it 
was  not  illegal ;  and  they  alleged  that  at  the  time  of 
thepassing  of  the  Act  similar  betting  had  been  for 
many  years  previously  habitually  carried  on  in  race- 
oonrse  enclosures,  and  had  since  been  carried  on  until 
recently  without  the  intervention  of  the  authorities. 

The  admissions  of  fact  are  fully  stated  in  the  judg- 
menti  of  Lord  Esher,  M.B.,  and  the  other  judges. 

Lord  Bnssell  of  Killowen,  C.J.,  held  that  the  case 
was  not  distinguishable  from  Hawke  v.  Dunn,  45 
W.  B.  359,  [1897]  1  a  B.  579,  and  gave  judgment 
for  the  plaintiff. 

The  Pendants  appealed. 

5tV  F,  Lockwood,  Q.C.,  and  Joseph  Walton,  Q.U. 
(C.  W.  Mathews  and  Stutfield  with  them),  for  the 
defendants. 

Asquith,  Q.C.,  and  H.  S.  CauUey,  for  the  plaintiff! 

Cur,  adv.  vult, 

July  b,  1897.  —  The  following  judgments  were 
read:— 

Lord  EsHBB,  M.B.— This  is  an  appeal  from  a  pro 
forma  decision  of  the  Lord  Chief  Justice  in  a  case 
tried  before  him  without  a  jury.    The  action  was 


brought  against  the  Kempton  Park  Baoeoourse  Co. 
by  an  alleged  shareholder  in  it,  asking  for  an  injunc- 
tion against  the  cooipany  to  forbid  them  from  con- 
tinuing knowingly  and  wilfully  to  permit  certain 
persons  to  use  a  certain  enclosure  belonging  to  the 
company  illegally  within  the  meaning  of  the  Betting 
Houses  Act,  1853  (16  &  17  Vict.  c.  119).  The  facts 
are  to  be  collected  from  admissions  made  in  writing 
and  verbally  at  the  trial  before  the  Lord  Chief  Jus- 
tice, and  in  certain  particulars  given  between  the 
parties  before  the  trial  and  used  as  evidence  at  the 
trial,  and  treated  as  true  in  fact  and  undisputed. 

As  to  these  particulars  Mr.  Asquith,  who  argued 
the  plaintiff's  case  as  well  and  earnestly  as  it  could 
be,  said,  in  opening  the  case  before  the  Lord  Chief 
Justice  :  **  I  am  instructed  that,  after  a  careful  inves- 
tigation, the  facts  stated  in  the  particulars  may  be 
assumed  to  be  correctly  stated.''  It  has  been  sug- 
gested to  me  that  the  facts  stated  in  the  tenth  parti- 
cular as  to  the  former  usage  on  racecourses  is  not 
correct.  I  think  it  is  impossible  for  the  Court  of 
Appeid  properly  to  adopt  any  such  suggestion,  and  I 
venture  to  say  that  I  am  convinced  that  the  state- 
ment is  absolutely  correct.  From  the  sources  I  have 
named  the  facts  of  the  case  were  ascertained  to  be  as 
follows :  The  company  are  the  owners  of  the  Kemp- 
ton Park  Bacecourse  and  of  certain  stands  and  enclo- 
sures on  the  racecourse.  There  are  several  stands, 
and  each  stand  has  an  enclosure  in  front  of  it,  open 
to  the  stand,  but  railed  off  from  the  rest  of  the  race- 
course by  iron  railiogs.  One  of  these  enclosures  is 
known  as  the  Beserved  Enclosure.  Admission  is 
given  to  that  enclosure  and  its  stand  to  anyone  who 
applies  and  makes  a  payment  of  £1  for  and  in  respect 
of  such  admission.  Every  person  so  admitted  is 
entitled  to  walk  and  stand  in  the  enclosure  and  every 
part  of  it,  and  to  sit  in  the  stands.  No  part  of  the 
enclosure  or  stand  can  be,  or  is,  reserved  by  anyone 
for  his  own  use  when  not  actually  there.  Many 
persons  pay  for  admission  to  such  enclosure  and  stand 
upon  such  terms,  and  amongst  them  are  many  pro- 
fessional betting  men  called  bookmakers,  who  pay 
the  same  amount  as  others  for  their  admission  and 
who  are  admitted  on  the  same  terms  as  the  others. 
The  bookmakers  when  in  the  enclosure  shout  out  the 
odds  they  are  prepared  to  bet  against  each  and  every 
horse  in  a  race,  and  for  a  certain  time  they  bet  such 
odds  with  everyone  who  desires  to  bet  and  who  is 
ready,  if  required,  to  deposit  with  the  bookmaker  the 
amount  which  he  bets  against  the  bookmaker,  so  that 
the  bookmaker,  in  case  the  horse  against  which  he 
bets  does  not  win,  keeps  the  money  he  took  on  de- 
posit, but  if  the  horse  does  win  he  undertakes  to  pay 
the  odds  he  bet  against  the  horse,  ^he  bookmaker 
goes  to  the  races  and  into  the  enclosure  for  the  pur- 
pose of  betting  in  the  way  described  with  everyone 
who  will  bet  with  him.  The  bookmaker  bets  as  a 
matter  of  business.  To  bet  in  the  way  described  is 
his  business.  The  businesses  of  the  various  book- 
makers are  as  against  each  other  rival  and  compet- 
ing, and  the  business  of  each  bookmaker  is  indepen- 
dent of  that  of  every  other  bookmaker.  No  one  of 
them  assumes  to  exercise  or  does  exercise  any  man- 
ner of  exclusive  use  of  any  part  of  the  enclosure,  but 
walks  or  stands  in  the  enclosure  and  every  part  of  it 
in  the  same  manner  and  on  the  same  terms  as  every 
other  person  in  the  enclosure.  The  description  above 
given  of  the  betting  carried  on  at  Kempton  races  is  a 
full  and  accurate  account  and  description  of  the  bet- 
ting which  is  carried  on  not  onlv  at  Kempton  races 
in  the  Beserved  Enclosure,  but  in  all  racecourse  enclos- 
ures in  which  betting  takes  place.  By  the  tenth 
particular  it  was  alleged  that  at  the  time  of  the  pas- 
sing of  the  Betting  Houses  Act,  1853,  such  enclosures 
were  in  like  manner  frequented  by  bookmakers,  and 
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befcting  tranBaotioiui  of  preoisdy  the  same  oharaoter 
were  therein  openly  and  habitually  carried  on  by 
them,  and  had  been  so  carried  on  since  the  beginning 
of  the  present  century. 

It  is  upon  these  facts  that  the  plaintiff  on  the 
record  asks  for  the  injunction  he  claims  against  the 
defendants.  He  insists  that  upon  these  facts  the 
judge  who  tried  the  case  ought  to  haTe  found  that 
the  company,  the  owners  of  the  reserred  enclosure, 
did  knowingly  and  wilfully  permit  the  enclosure  to 
be  used  by  persons  other  than  the  company — ^namely, 
the  bookmakers — ^in  a  manner  made  illegal  by  the 
statute  16  &  17  Vict.  c.  119.  It  is  impossible  to  say 
that  the  company  opened,  kept,  or  used  the  enclos- 
ure for  the  j^urpose  of  the  company  betting  with 
persons  resorting  thereto.  It  is  impossible  to  say 
that  the  bookmakers  or  any  bookmaker  opened  or 
kept  the  enclosure  at  all.  The  question  must  be 
whether  the  bookmakers  or  some  or  one  was  or  were 
permitted  to  use  and  did  use  the  endosure  ill^^y 
within  the  meaning  of  and  therefore  contrary  to  the 
statute.  This  proposition  raises  three  questions  : 
First,  is  such  an  enclosure  such  a  place  as  can  come 
within  the  meaning  of  the  statute  ?  Secondly,  if  yes, 
was  the  enclosure  so  used  by  anybody  as  to  make 
the  enclosure  or  any  part  of  it  a  place  illegally  used 
within  the  meaning  of  the  statute  P  Thirdly,  if  it 
was  used  illegally,  was  such  use  knowiDgly  and  wil- 
fully permitted  by  the  company  P  If  all  these  three 
propositions  are  to  be  answered  against  the  company, 
the  injunction  ought  to  be  granted.  If  any  one  of 
them  is  answered  in  favour  of  the  company,  the 
iD junction  ought  not  to  be  granted.  In  this  case  it 
is  clear  that  the  company  must  have  known  what  was 
habitually  done  in  the  enclosure.  If,  then,  what  was 
done  was  illegal,  the  third  proposition  must  be 
answered  against  the  company.  If  what  was  done 
was  not  illegal,  the  third  proposition  must  be 
answered  in  favour  of  the  company.  They  cannot 
be  said  to  have  permitted  what  did  not  exist  This 
reduces  the  discussion  to  the  first  and  second 
propositions. 

In  order  to  determine  the  first  and  second  proposi- 
tions and  their  importance,  it  is  necessary  in  the  first 
place  to  determine  what  is  the  true  oonstmction  of  the 
statute.  In  order  to  oonstme  the  statute  the  court  is 
bound  to  consider  the  condition  of  things  exist- 
ing immo^ately  before  and  at  the  time  of  the 
passing  of  the  statute  which  are  dealt  with  by  the 
statute.  The  court  is  bound  in  this  case  to  consider, 
amongat  other  things,  the  things  stated  in  the  tenth 
particular.  The  statute  oommences  with  a  preamble 
wrhich,  in  my  opinion,  is  not  r^>ealed:  "Whereas  a 
kind  of  gaming  has  of  late  sprung  up  hy  the  opoiing 
of  jJaoes  called  betting  houses  or  omoes,  and  the 
reoeiying  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,"  &o.  The  mischief 
described  is  not  gaming  by  betting  nor  gaming  by 
receiving  money  in  advance,  but  by  such  betting 
being  brought  about  or  rendered  more  easy  by  the 
opening  of  places  oaUed  betting  houses  or  offices.  It 
is  not  betdng,  whatever  may  be  its  kind,  which, 
independent  of  locality,  is  struck  at.  but  it  is  the  pro- 
viding of  a  locality  for  particular  kinds  of  betting 
which  is  the  mischief  to  be  dealt  with.  Then  the 
enacting  parts  of  the  statute  commence  thus  :  "  For 
the  siqppresaioa  thereof  be  it  enacted,"  &c  "Th^eof" 
does  not  mean  "  for  the  siqppresBion  of  betting  " ;  it 
relen  to  the  redted  mischi^  of  betting  in  the  new 
manner  of  betting-^thatis,  by  the  manner  of  opening 
of  places  called  betting  hoosos  or  offices,  which  is  a 
mannenrfiidi  brings  about  betting  or  makes  it  more 
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only  a  place  called  a  betting  house  or  office,  but  says, 
"  No  house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used."    Still  it  is  a  kind  of  locality  which 
can  be  opened,  kept,  or  used.     And  in  seiction  2  this 
locality,  called  a  house,  room,  or  place,  is  one  whic( 
can  be  taken  and  deemed  to  be  a  common  gaming 
house,  in  which  persons  not  gaming  may  be  found ; 
into  which  the  police  may  force  entrance  by  breaking 
into  it;   and  in  which  they  may  arrest  and  search 
persons  found  in  it^  though  those  persons  are  in  i|; 
without  any  purpose  of  gaming  at  aU.     Taking  into 
account  the  misdiief  indicated  in  the  preamble,  and 
the  description  of  the  locality  in  the  enacting  part  of 
the  statute,  the  locality  being  a  necessary  part  of  the 
offence,  and  the  word  "place  '*  being  indefinite,  an^ 
so  indefinitdy  large  that  it  must  have  some  limitatioi^, 
I  can  see  no  reason  why  the  rule  of  construction  as 
to  the  interpretation  of  general  words  in  a  statul^ 
following  particular  or  more  limited  words  should  n(» 
be  applied.    That  rede  requires  an  interpretation  ^jf 
the  general  words  limiting  them  to  matters  or  thin^ 
of  the  same  Idnd,  as  to  the  mischief  being  dealt  with, 
as  the  previous  words ;  but  an  interpretation  as  wide 
as  the  limitation  just  described  will  admit.    Applying 
this  rule  of  interpretation  to  the  present  statute,  it 
seems  to  me  that  the  place  must  be  a  place  used  for 
betting,  which  can  for  the  purpose  of  betting  be  not 
unreasonably  deemed  to  be  a  place  of  the  same  land 
as  a  house,  office,  or  room  used  for  the  purpose  of 
betting.    It  need  not  be  a  building  built  like  a  house, 
room,  or  office ;  it  need  not  be  a  covered  place ;  it 
need  not  be  railed  off,  or  boarded  off,  so  as  to  prevent 
physical  access  to  it  except  through  a  particular  part 
of  the  railing  or  boarding ;  but  it  must  be  a  defined 
space,  capable  from  its  condition  of  being  used  by  a 
peESon  who  desires  so  to  use  it  as  if  it  were  his  house, 
room,  or  office,  used  by  him  as  such  for  his  bettiqg 
business.      I   think   that   the    Beserved    Euclosuss 
described  and  existing  in  this  case  was,  in  consequence 
of  its  structural  condition,  a  defined  space,  capable 
of  being  used  by  a  person  desirous  of  so  using  it  §a 
if  it  were  his  house,  room,  or  office,  used  as  such  for 
his  betting  business. 

Then  arises  the  second  question,  whether  any 
person  did  so  use  the  endosure  as  to  enable  the  couct 
to  say  that  he  used  it  as  if  it  were  his  house,  office, 
or  room,  used  by  him  as  such  for  his  betting  business'. 
Now,  there  are  and  must  be  some  essential  rights  ol 
a  person  using  a  place  as  his  house,  his  office,  or  bis 
room,  difforent  from  the  rights  as  to  it  of  persons 
who  are  not  using  it  as  their  house,  office,  or  room. 
He  must  have  some  right  of  user  peculiar  to  himasll 
and  exdudve  of  their  rights,  if  any.  A  man  oannot 
be  said  to  be  using  a  room  as  his  room  or  office  if, 
when  he  comes  to  it,  he  finds  it  full  of  people,  evia 
if  they  have  come  to  see  him  or  to  deal  with  him,  and 
yet  he  has  no  right  to  say,  *'  Make  way  or  room  for 
me  to  coire  into  my  room  or  office."  A  man  cannoA 
be  said  to  be  using  a  table  as  his  table  if  any  peraon 
who  can  find  room  at  the  table  has  as  much  right  as 
he  has  to  come  to  it  and  use  it  in  any  way  such  i>erson 
thinks  fit.  The  user  by  a  person  of  a  place  as  if  it 
were  his  room  or  office  necessarily  implies  some 
exdudve  right  in  him  as  against  some  other  persons. 
He  may  have  partners  in  the  room,  or  he  may  use 
part  of  the  room  as  his  office,  whilst  others  have  sga 
independent  right  to  use  another  part  of  the  room  as 
their  office ;  but  the  part  of  the  room  or  place  which 
can  be  saidin  any  reasonable  sense  to  be  used  by  him 
as  his  office  must  be  a  part  which  he  daims  to  use 
and  dees  use  exdusivdy  as  his  against  some  people, 
^plying  that  rule  to  the  endosure  in  question,  tlie 
facts  seem  to  me  to  show  tiiat  no  one  of  the  book- 
makers described  in  the  evidenoe  does  daim  to  hm 
and  does  use  any  part  of  the  endosure  as  his  part  (^f 
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it  ezdusively  as  agMiist  any  one.  To  say  that  he 
wm  or  claims  to  use  the  spot  of  ground  on  which  he 
is  at  the  moment  standing  as  his  room,  office,  or 
place  exclusively  as  against  all  the  world,  as  if  it  were 
m  room  or  office,  is  beyond  all  reason.  So  long, 
therefore,  as  an  enclosure  on  a  racecourse  is  used 
only  as  this  enclosure  was  used,  it  cannot,  in  my 
opinion,  be  said  to  be  a  place  used  contrary  to  the 
prohibitions  or  subject  to  the  penalties  imposed  by 
the  statute.  If  an  enclosuse  on  a  racecoure  or  else- 
where is  used  only  as  this  enclosure  was,  no  one  can 
properly  hold  that  the  enclosure  is  being  illegally 
used  contrary  to  the  statute.  As  matter  of  law, 
there  is  no  legal  evidence  to  bring  it  within  the 
itatate.  If  any  other  circumstance  is  added  and 
relied  upon  in  any  other  case,  the  whole  case  must 
then  be  considered  subject  to  the  rule  I  have  laid 
down. 

It  follows  that  I  do  not  agree  with  the  inter- 
pretation put  upon  the  statute  or  the  application 
made  of  it  to  the  facts  in  the  case  of  Hawke  v. 
pumu  It  seems  to  me  that  the  learned  judges 
in  that  case  did  not  rightly  determine  what 
kmd  of  user  of  the  place  will  bring  it  within 
the  prohibition  of  the  statute.  Their  judgment  is 
open  to  this  criticism,  that,  according  to  it,  if  a  book- 
maker makes  what  the  judgment  calls  a  r^uly-money 
bet  in  a  place  which  it  is  possible  to  use  so  as  to 
make  it  a  prohibited  place  within  the  statute,  the 
mere  fact  of  his  so  doing  makes  it  a  prohibited  place. 
And  it  seems  to  me  that  this  conclusion  is  founded  on 
the  view  mentioned  in  the  judgment  that  one  of  the 
practices  deemed  to  be  objectionable  was  the  practice 
of  ready-money  betting,  wherever  such  betting  was 
made,  without  reference  to  the  locality  in  which  such 
bet  was  made.  With  that  view  I  cannot,  as  I  have 
said,  agree.  I  may  repeat  that,  in  my  opinion,  the 
mischief  aimed  at  was  not  gaming  by  betting  nor 
gaouDg  by  receiving  money  in  advance,  but  by  such 
betiing  being  brought  about  or  rendered  more  easy 
by  the  opening  or  keeping  or  using  a  place  for  the 
purpose  of  making,  as  a  matter  of  business,  such 
bets. 

The  other  cases  which  have  been  cited  before  us 
most  be  considered,  if  this  judgment  of  mine  is 
correct,  as  instances  to  which  the  rede  now  laid  down 
must  be  applied.  I  cannot  undertake  by  ingenuity 
to  explain  any  of  them  away.  I  think  that  my 
present  view  of  the  statute  is  what  I  substantially 
stated,  though  not  so  elaborately,  in  Bows  v.  Fenwick, 
22  W.  B.  804,  L.  E.  9  C.  P.  339.  Whether  the 
statute  was  in  that  case  rightly  applied  to  what  was 
called  an  umbrella  may  be  doub^ul.  If  the  thing 
was  really  a  tent  I  should  think  the  decision  right; 
if  the  thing  was  really  an  ordinary  umbrella  I  think 
the  dedsion  was  wrong.  In  8nmv  v.  Hill,  33  W.  R. 
475.  14  Q.  B.  D.  588, 1  think  that  A.  L.  Smith,  L.J., 
took  the  the  same  view  of  the  statute  as  I  had  done 
in  BowB  V.  Fenwick,  and  do  now.  I  think  that  the 
case  of  Gallaway  v.  Maries,  30  W.  R.  151,  8  Q.  B.  D. 
275 — the  case  of  a  betting  man  standing  on  a  stool  to 
bet — was,  with  deference,  wrongly  decided.  I  must 
say  that  I  think  Eastwood  v.  Miller,  22  W.  B.  799, 
L  B.  9  Q.  B.  440,  was  wrong.  The  defendant  occu- 
pied the  field  and  charged  people  for  entering  it. 
Bat  I  cannot  see  that  he  used  it  for  the  purpose  of 
betting  himself  at  all.  I  am  of  opinion  that  this 
appeal  should  be  allowed. 

LzKBLSY,  L.J. — ^This  action  is  brought  by  a 
shareholder  of  a  company  to  restrain  it  from 
csnying  on  its  business  in  a  manner  alleged  by 
tte  plamtiff  to  be  illegal— viz.,  contrary  to  the 
provisions  of  what  is  now  shortly  called  the  Betting 
Books  Act»  1853  (16  &  17  Yi^t.  c  119;.    An  in-  | 


junction  had  been  granted  by  the  Lord  Chief  Justipe 
on  the  authority  of  Hawke  v.  Dann,  a  oonsidered 
and  unanimous  decision  of  a  Divisional  Court,  and 
which  the  Lord  Chief  Justice  considered  himself 
compelled  to  follow.  Ko  objection  was  taken  befoqa 
him  nor  before  us  that  the  court  had  no  jurisdiction 
to  grant  an  injunction  to  restrain  the  commission  of 
what  is  a  criminal  offence  if  the  plaintiff  is  right. 
It  has  been  assumed,  and  perhaps  rightly,  that  the 
court  has  jurisdiction  to  protect  the  snareholders ,  of 
a  company  from  a  misapplication  by  the  company  of 
its  property,  although  such  misapplication  may  be 
punishable  as  a  criminal  offence.  I  shall  also  assume 
such  jurisdiction  and  leave  this  point  open  for 
decision  when  raised  and  insisted  on. 

The  present  case  was  decided  on  admitted  facts* 
and  one  of  those  facts — ^viz.,  what  was  common  prac- 
tice in  1853 — is  very  important.  The  particulars 
describe  in  detail  the  enclosure  complained  of  and  the 
use  made  of  it,  and  in  the  tenth  particular  it  is  stated 
that  "at  the  time  of  the  passing  of  the  Betting 
Houses  Act,  1853,  such  enclosures  were  in  like 
manner  frequented  by  bookmakers,  and  betting 
transactions  of  precisely  the  same  character  were 
therein  openly  and  habitually  carried  on  by  them 
and  had  been  so  carried  on  since  the  beginning  of 
the  present  century."  I  presume  that  this  statement 
could  be  proved,  if  not  admitted,  and  that  it  is 
admitted  simply  to  save  the  expense  of  formal  proof. 

With  these  preliminary  observations  I  proceed. to 
consider  the  statute  on  which  the  case  really  turns. 
The  title,  if  part  of  the  Act,  the  preamble,  and  the 
first  twelve  sections  are  all  material ;  the  >  other 
sections  throw  no  light  on  them.  An  examination  of 
the  statute  from  its  commencement  to  the  end  of 
section  12  shows — (1)  that  the  object  of  the  Legls* 
lature  was,  if  possible,  to  suppress  a  kind  of  gaming 
which  had  then  lately  (in  1853}  sprung  up,  aud  which 
is  described  in  the  preamble ;  (2)  that  in  order  to 
attain  this  object  betting  houses  and  other  plaoesftre 
prohibited  and  are  declared  to  be  common  nuisancer 
and  to  be  gaming  houses  within  8  &  9  Yict.  c.  109, 
sections  1  and  2 ;  (3)  that  penalties  are  imposed  on 
those  who  keep  such  places  and  those  who  in  any  way 
advertize  them  (sections  3,  4,  and  7) ;  (4)  that  places 
suspected  of  being  such  as  are  prohibited  may  be 
broken  into  and  persons  in  them  may  be  arrested, 
and  all  documents  found  therein  and  relating  to 
racing  or  betting  may  be  seized  (sections  11  and  12). 
The  Act,  in  short,  is  aimed  at  betting  houses  and  at 
those  who  keep  them ;  it  is  not  aimed  at  betting 
anywhere  nor  at  persons  who  go  to  betting  houses  to 
bet  with  those  who  keep  them.  The  language  of 
sections  1  and  3  in  some  respects  goes  much  fnrtlier 
than  that  of  fihe  preamble,  and,  when  clear  and  un- 
ambiguous, effect  must  be  given  to  the  wider  lan- 
guage of  the  enacting  sections.  For  example,  the 
preamble  mentions  only  **  the  opening  of  places 
called  betting  houses  or  offices  and  the  reoeipt  of 
money  in  advance  by  the  owners  or  occupiers  of  such 
houses  and  offices  or  by  other  persons  acting  on  theiir 
behalf,"  whilst  section  1  plainly  prohibits  not  only  thq 
opening  but  the  keeping  and  using  of  such  places  and 
betting  with  persons  resorting  thereto,  whether  they 
pay  money  in  advance  or  not.  The  language  of  th9 
prohibition  being  in  these  respects  plain  and  un- 
ambiguous, it  cannot  be  properly  restricted  by  th^ 
language  of  the  preamble.  But  when  it  becomes 
necessary  to  ascertain  what  sort  of  places  other  than 
betting  houses,  rooms,  or  offices  were  aimed  at,  ther^ 
is  much  more  difficulty.  No  person  can  bet  except 
in  some  place  or  other,  and  whenever  he  bets  in  aAy 
place  he  uses  that  place  for  betting.  To  ooi^str^ 
*'  other  place  "  or  "  place  "  in  its  ordinary  sense  of 
any  and  every  place   where  persons  can  or  do  bejb 
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would  inTolve  aa  abfolate  prohibitioii  of  betting,  and 
woald  hare  rendered  it  quite  nnnooewery  to  specif  j 
betting  hoases.  rooms,  or  offioes.  Bat  the£egis- 
latore  oleariy  did  not  intend  to  prohibit  and  have 
not  prohibitod  all  betting,  nor  eren  all  betting  by 
persons  who  deposit  their  stakes.  Some  limitation 
most  tiierefore  be  pat  on  the  expression  *'  other  place  " 
or  *' place,"  and  the  real  dimcoltj  is  to  discover, 
first,  what  sort  of  place  is  prohibited ;  and,  secondly, 
to  determine  whether  ihe  enclosure  with  which 
we  have  to  deal  on  the  present  occasion  is  sach  a 
place. 

The  language  of  the  Act  itself  indicates  what  sort 
of  piece  was  aimed  at  by  the  Legislature,  although  no 
definition  of  the  word  "  place  '*  is  to  be  foand  in  the 
Act.    The  places  aimed  at  are  described  as  '*  places 
called  betting  houses  or  offices  "  (see  the  preamble) ; 
they  are  referred  to  as  '*  house,  office,  room,  or  other 
place"  (section  1) ;  as  some  place  to  which  persons  do 
or  can  resort  for  betting  (section  1; ;   as  some  place 
where  the  business  of  betting  is  carried  on  (sections  1, 
3.  and  4) ;  as  some  place  used  as  a  betting  house  or 
office,  and  which  can  be  forcibly  entered  under  a 
magistrate's    warrant,    or   an   order   of   the  Com- 
nussioners  of  Police  (sections  11.  12) ;  as  some  place 
which  can  be  advertised  as  a  betting  place  (section  7); 
as  some  place  which  can  be  reasonably  regarded  as  a 
common  nuisance  (section  1);    and  which  it  is  not 
absurd  to  treat  as  a  ff  aming  house  within  8  &  9  Vict, 
c  109  (section  2).    The  sort  of  place  aimed  at  can  be 
gathered,    though   not   very    distinctly,    from   the 
&nguage  then  used ;  and  it  appears  to  me  reasonably 
dear  that  a  betting  house  or  office  is  the  type  of 
place  which  the  Legislature  had  in  view;  and  that  no 
place  is  within  the  Act  which  is  so  unlike  a  betting 
nouse  or  office  as  not  to  resemble  it  otherwise  than  by 
being  a  place  where  some  persons  sometimes  bet  or 
even  go  to  bet.    I  cannot  bring  myself  to  think  that 
a  place  which  is  so  unlike  a  betting  house  or  office  as 
an  ordinary  English  racecourse  is  within  the  Act  at 
all.    This  was  the  view  taken  by  the  Scotch  court  in 
JTmreUy  v.  Hart,  13  Court  of  Sees.  Gas.  (Court  of 
Justiciary),    4th   series,  9,    cited   by   Mr.  Walton. 
On  tiie  other  hand  there  may  be  betting  houses 
or  offices  or  other  places  of  tbat  sort  on  a  heath 
or  anywhere  where  people  congregate  to  see  a  race 
or  any  other  exhibition.    There  may  be  a  betting 
bootii,  or  enclosure,  or  ring,  or  place,  not  easy  to 
describe  by  any  appropriate  name,  ^riiich  sufficiently 
conforms  to  the  type  of  a  betting  house  or  office  as  to 
be  hit  by  the  Act ;  and  I  am  not  prepared  to  say  that 
the  cases  of  Shaw  v.  Morley,  16  W.  B.  763,  L.  B.  3 
Bx.  137 ;  Baw8  v.  Fentcick;  and  QaUaway  v.  Maries, 
were  decided  on  any  erroneous  principle. 

The  desk  the  stool  and  umbrella,  and  the  wooden 
box  which  had  to  be  considered  in  those  oases  were 
held  to  conform  to  the  type  of  a  betting  office  and  to 
be  prohibited  accordingly.  These  cases  seem  to  me  to 
ffo  to  the  very  verve  of  tiie  law  in  the  application  of 
the  principle  on  which  they  were  decided.  Doggett  v. 
Catienu,  13  W.  B.  160,  17  C.  B.  N.  S.  669,  in  Ex. 
Gh.,  13  W.  B.  390,  19  C.  B.  N.  &  765,  turned  on 
sections  4  and  5  of  the  statute,  and  the  actual 
decision  does  not  assist  us.  There  was  so  much 
di£BBrence  of  opinion  about  the  meaning  of  a 
"place"  that  iM  case  is  a  veiy  unreliable  guide 
•  on  that  head.  Eastwood  v.  MiUer  and  Haigh  v. 
Town  Council  of  Sheffield,  23  W.  B.  547,  L.  B.  10 
Q.  B.  102,  are  the  only  other  cases  prior  to  Hawke  v. 
Dmnn  which  I  think  it  necessary  to  notice.  Both 
were  esses  stated  by  magistrates  who  found  that  the 
grounds  then  in  question  were  places  within  the  Act. 
The  court*  therefore,  had  only  to  say  whether  there 
was  evideooe  to  justify  such  a  finding,  and  the  court 
decided  that  there  was.    The  court  caoia  to  the  0(m< 


elusion  that  it  oould  not  say  as  a  matter  of  law  that 
the  magistrates  were  wrong.  But  bearing  this  in 
mind  Eastwood  v.  MiUer  seems  to  have  been  merely  a 
case  of  betting  at  a  pigeon  match,  and  went  too  far. 
In  Haigh  v.  Town  Council  of  Sheffidd  there  were 
several  circumstances  to  justify  the  finding  of  the 
magistrates — viz.,  the  connection  of  the  grounds  with 
the  house,  the  desks  and  stools,  and  clerks,  which,  if 
inside  the  house  instead  of  outside,  would  have  made 
the  case  an  easy  one.  It  would  have  been  going  too 
far  to  say  that  there  was  no  evidence  there  to  support 
the  finding  of  the  magistrates. 

Having  pointed  out  to  the  best  of  my  ability  what 
sort  of  betting  place  is  prohibited,  I  pass  on  to  con- 
sider Aether  the  Beserved  Enclosure  with  which  we 
have  to  deal  is  the  kind  of  pLsoe  aimed  at  by  the 
Legislature.  It  is  a  pLsoe  where  any  one  can  go  who 
chooses  to  pay  £l ;  where  bookmakers  and  others 
resort  for  betting  purposes ;  where  bets  are  made  for 
money  deposited  as  well  as  on  credit,  and  where 
many  persons  go  without  betting  or  intending  to  bet, 
but  simply  to  see  the  race  and  their  friends  and 
acquaintances.  The  place  does  not,  in  my  judgment, 
come  up  to  the  type  of  a  betting  house  or  office  such  as 
the  Legislatare  has  prohibited.  This  condosion  is, 
in  my  opinion,  strengthened  by  the  preamble  and  by 
the  statement  as  tothe  long  existenoe  and  use  of  such 
enclosures  as  tiiese  before  1853.  Having  regard  to 
this  slatemtet  and  to  the  preamble  and  to  the 
ambiguity  of  the  word  "place"  in  the  enacting 
clauses,  I  am  unable  to  oonstrue  the  Act  as  aimed  at 
or  as  including  such  an  enclosure  as  this  is.  This 
conclusion  is  further  strengthened  by  the  fact  that 
such  enclosures  so  used  were  not  supposed  to  be 
illegal  until  the  last  two  or  three  years.  As  regards 
the  case  of  Hawke  v.  Dunn^  I  am  of  opinion  that  it 
was  wrongly  decided,  and  that  sufficient  attention 
was  not  paid  to  the  type  of  place  which  the  Lws- 
lature  was  aiming  at.  The  decision  can,  in  my  judg- 
ment, only  be  supported  by  treating  the  Act  as  an 
Act  for  the  suppression  of  betting  instead  of  an  Act 
for  the  suppression  of  betting  in  a  particular  de- 
scription of  place.  The  appeal  ought  to  be  allowed, 
and  judgment  entered  for  the  defendants. 

LoPBS,  L.J. — ^The  plaintiff  claims  an  injunction 
against  the  defendant  company  to  restrain  them  from 
using  or  knowingly  permitting  to  be  used  a  certain 
enclosure  at  Kempton  Park,  known  as  the  Beserved 
Bnclosure,  lor  betting  purpoees,  and  from  carrying  on 
their  business  in  a  manner  contrary  to  the  provisions 
of  the  Betting  Houses  Act»  1853,  and  contrary  to  tiietr 
memorandum  of  association,  and  from  e^qwnding  the 
assets  of  the  company  in  and  about  the  conduct  of 
of  such  illegal  business. 

The  case  was  heard  before  the  Lord  Chief  Justice 
(Lord  Bussell  of  Killowen),  and  he  granted  the 
injunctum,  acting  upon  the  recent  decision  in  Hawhe 
V.  Dunn,  The  use  of  the  endoeure  for  the  purpoees 
alleged,  and  the  knowledge  of  the  defendants  that  it 
was  so  used  was  admitted,  but  it  was  contended  that 
the  enclosure  was  not  a  "  place  "  within  the  meaning 
of  the  statute.  The  enclosure  in  question  is  un- 
covered, and  is  about  a  quarter  of  an  acre  in  extent. 
The  public  are  admitted  indiscriminately  to  this 
enclosure  on  making  the  required  payment ;  some  are 
professional  bookmakers,  others  go  there  for  the 
purpose  of  backing  horses  with  the  profeesional 
bookmaken,  and  otiben  do  not  betat  alL  The  book- 
makers go  there  as  a  portion  of  the  general  public,  and 
on  the  same  terms  in  all  respects.  They  have  no 
spedsl  rights,  privileges,  or  control  beyond  those 
possessed  by  the  general  public,  who  frequent  the 
enetoenre.  The  bookmaker  does  not  confine  himself 
to  any  fixed  epot  in  the  enblosiire»  nor  doea  he  nae 
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tsythisg  farought  on,  or  fixed  to,  the  soil,  saoh  as  a 
deik,  stool,  umbrella,  or  box,  bnt  is  generally  to  be 
found  in  or  near  to  the  same  part  of  the  endosore. 
So  betting  lists  are  ezhibitecL 

Ib  this  endosnre  '*  a  plaoe  "  within  the  meaning  of 
ilie  Betting  Houses  Act,  1863  ? 

Betting  per  se  is  not  illegal,  and  is  only  made 
illegal  by  the  Act  of  1853  if  carried  on  in  prohibited 
places. 

The  Act  of  1853  is  a  penal  statute,  and  must  be 
oonftraed  strictly;  by  which  I  mean  that  the  court, 
in  construing  such  a  statute,  must  see  that  the  thing 
charged  is  an  offence  within  the  plain  meaning  of  the 
vords  used,  so  as  to  carry  out  tne  true  intention  of 
the  Legislature.  I  accept  the  statement,  and  have  no 
doubt  of  its  aocuraqy—namely,  that  at  the  time  of 
the  passing  of  the  Act  of  1853  betting  of  the  same 
character  as  that  complained  of  in  this  case  had  for 
many  Tears  previously  been  habitually  and  notoriously 
caixied  <m  on  raoeoourses  and  in  enclosures  on  race* 
counes,  and  has  since  that  time  been  so  carried  on 
until  quite  recently  without  any  suggestion  of  its 
being  illegal. 

I  now  approach  the  Act  of  1853.  It  is  called  an 
Act  for  the  Suppression  of  Betting  Houses.  The 
title,  it  is  true,  is  no  part  of  the  Act,  but,  as  was  said 
by  Jeesel,  M.B.,  in  Sutton  v.  Sutton,  31  W.  B.  369,  22 
uL  D.  511,  it  is  always  in  the  roll,  and  may  be 
looked  at  in  order  to  remove  any  ambiguity  in  the 
vords  of  the  Act.  It  cannot  be  used  to  control  the 
express  provisions  of  an  Act,  yet,  if  there  be  in  those 
provisions  anything  adnutting  of  a  doubt,  the  title 
of  the  Act  is  a  matter  proper  to  be  considered  in 
order  to  assist  in  the  interpretation  of  the  Act.  and 
thereby  to  give  to  the  doubtful  language  in  the  body 
of  the  Act  a  meaning  consistent,  rather  than  at 
nuisnoe,  with  the  dear  title  of  the  Act. 

^^plying  this  rule  to  the  present  case,  it  is  not  too 
touch  to  say  that  it  shows  the  words  "plaoe"  or 
"other  place  *'  was  intended  to  have  a  rertricted  or 
limited  meaning,  otherwise  the  title  of  the  Act  might 
have  been  "An  Act  for  the  Suppression  of  Betting 
Plaoes." 

A^pdn,  look  at  the  preamble.  **  Whereas  a  kind  of 
gNDmg  has  of  late  sprung  up  tending  to  the  injury 
aad  demoralixation  of  improvident  persons  by  the 
opening  of  places  called  betting  houses  or  offices, 
and  the  receiving  of  money  in  advance  by  the  owners 
or  oocupierB  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises  to 
pay  num^  on  events  of  horse  races  and  the  like 
conUngenciee.*'  The  only  places  mentioned  are 
betting  houses  or  offices,  ana  the  demoralization  is 
«id  to  be  caused  by  a  kind  of  gaming  '*  of  late 
Bprang  up."  There  is  no  mention  of  racecourses, 
though  horse-races  are  evidently  in  the  mind  of 
the  Legislature.  Betting  on  racecourses  and  in 
eodosures  on  racecourses  had  existed  for  years,  and 
could  not  be  said  to  be  "  a  kind  of  gaming  of  late 
■prang  up."  On  the  other  hand,  betting  in  betting 
houses  iras  new,  and  was  in  1853  regarded  as  an  evil 
to  be  remedied.  The  rule  is  that  when  the  words  of 
the  enactment  are  dear  the  preamble  is  to  be  disre- 
garded, bnt  when  the  words  are  equivocal  effect  is  to 
oe  i^ven  to  it  to  the  extent  that  it  shows  what  the 
I^^slature  are  intending,  and  if  general  language  is 
used  in  the  enactment  which  it  is  clear  must  have 
been  intended  to  have  some  limitation  put  upon  it, 
the  preamble  may  be  used  to  indicate  to  what  parti- 
ttilar  instances  the  enactment  is  intended  to  apply. 

It  cannot  be  said  that  '*  plaoe"  or  '*  other  place  "  was 
intsnded  to  include  all  places ;  if  so,  it  would  amount 
to  this,  thai  the  Act  was  passed  to  suppress  betting, 
for  no  petaon,  so  far  as  I  know,  can  bet  without 
occupying  a  place,  if  it  is  only  the  place  upon  which 


he  is  at  the  time  standing ;  and,  if  he  bets,  he  uses 
that  place  for  betting. 

Both  the  title  of  the  Act  and  the  preamble  of  the 
the  Act  indicate  some  limitation  to  be  put  on  the 
words  "place  "  or  "  other  place." 

But  what  limitation  F  That  is  to  be  gathered  from 
the  words  used  in  the  first  four  sections  of  the  Act, 
"house,  office,  room,  or  other  place,"  and  "house, 
office,  room,  or  place."  Surely  the  doctrine  of 
voscitur  a  soeiia  or  ^'usdem  generis  is  applicable  here. 
That  doctrine  may  be  thus  enressed — ^namdy,  where 
there  are  general  words  following  particular  and 
specific  words,  the  general  words  must  be  confined 
to  things  of  the  same  kind  as  those  specified.  A  good 
illustration  of  what  I  mean  is  the  case  of  Powell  t. 
Bonuton,  13  W.  B.  465,  18  C.  B.  N.  S.  175,  where 
it  was  held  that  "  other  building"  to  qualify  for  the 
parliamentary  franchise  under  section  27  of  the  Beform 
Act,  1832,  must  be  something  substantial  and  ^'usdem 
generis  with  the  preceding  words,  "  house,  wucdiouse, 
counting-house,  shop."  I  caimot  hold  that  an  open 
racecourse  or  open  enclosure  in  a  racecourse  is  ^uMtem 
generis  with  house,  office,  or  room — an  enclosure 
where  there  is  no  structure  of  any  kind,  nothing 
built  upon  or  fixed  into  the  soil,  and  no  appropriation 
of  any  fixed  spot,  and  to  which  the  public  are 
indiscriminately  admitted. 

But  if  we  further  examine  the  statute  we  shall 
find  further  indications  that  this  statute  was  never 
intended  to  apply  to  racecourses  or  enclosures  in 
racecourses  used  for  betting.  By  section  2  the  place 
struck  at  is  to  be  deemed  to  be  a  common  gaming 
house  vrithin  the  statute  8  &  9  Vict.  c.  109,  and  may 
be  indicted  as  such.  How  could  an  enclosure  in  a 
racecourse  by  any  stretch  of  the  imagination  be 
deemed  to  be  a  gaming  house?  Section  7,  again, 
does  not  seem  applicable  to  an  enclosure  on  a  race- 
course, but  rather  to  something  like  a  house,  office, 
or  room,  which  can  be  advertized.  Then,  again, 
section  11,  authorizing  police  constables  to  enter  by 
force  "  whether  by  breaking  doors  or  otherwise," 
and  to  search  and  to  seize  all  lists,  cards,  or  other 
documents  relating  to  betting  found  in  such  house  or 
premises,  points  rather  to  betting  houses  or  places 
resembling  a  house,  room,  or  office  rather  than  an 
open  enclosure  in  a  racecourse.  Section  12  is  very 
significant.  It  enables  a  commissioner  of  police  to 
authorize  any  superintendent  of  police  to  enter  any 
house,  office,  room,  or  place  if  he  suspects  that  sucn 
office,  room,  or  place  is  k^t  or  used — as  what  ? — as  a 
betting  house  or  office.  Mow  could  this  enclosure  be 
used  as  a  betting  house  or  office  P  I  cannot  think 
that  a  place  so  unlike  a  house,  office,  or  room  as  the 
enclosure  can  have  been  contemplated  by  the  Act. 
If  this  enclosure  is  within  the  Act,  why  not  the  whole 
racecourse  P  Why  not  any  plaoe  where  a  man  stands 
and  bets  P  So  to  hold  would  be  equivalent  to  holding 
that  betting  anywhere  and  everywhere  is  illegal,  and 
would  make  it  difficult  to  understand  why  the  Act  of 
Parliament  specified  any  places. 

The  Act  was  intended  to  strike  at  betting  houses 
or  something  resembling  a  betting  house  where 
betting  was  carried  on,  but  was  not  intended  to 
interfere  with  betting  on  racecourses  such  as  had  been 
carried  on  for  very  many  years  before  the  passing  of  the 
Act.  If  the  contention  of  the  respondent  is  correct, 
the  Act  of  1853  should  have  been  entitled  an  Act,  not 
for  the  suppression  of  betting  houses,  but  for  the 
suppression  of  betting.  In  my  judgment  Hawke  v. 
Dunn  was  wrongly  decided.  That  case  has  carried 
the  law  further  than  any  of  the  previous  cases  and 
cannot  be  supported. 

I  think  it  unnecessary  to  refer  at  any  length  to  the 
previous  authorities.  They  are  all  diatinguishable 
from  the  present  case.    The  cases  most  relied  on  by 
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Ito  xetpondentB  were  the  cues  of  a  desk,  stools 
nmfardla,  and  box  placed  upon  or  fixed  ia  the  locui 
iu'qao*  -  I  do  not  beheve  that  in  any  of  those  oases  a 
oonvictioa  would  have  taken  plaoe  if  the  desk,  stool, 
nmbr^Ia,  or  box  had  not  been  present,  and  the  oonrt 
had. been  asked,  to  hold,  the  hem  in  qua  .prohibited 
under  the  Aot  wiftoat  each  aeoessozies.  There  is  no 
desk,  stool,  ambrella,  or  box  in  this  enclosare,  and, 
as  I  have  said  before,  nothing  that  can  be  said  to 
have  any  lesemUanoe  to  a  house,  room,  or  offioe 
used  for  betting.  Whether  the  eonstmction  of  the 
statate  was  not  somewhat  strained  in  these  oases  to 
which  I  have  last  xefened  it  is  nnneoessary  for  the 
pvrpoiBS  of  tins  ease  to  decide.  In  GaUdway  t. 
Maries,  which  was  heard  by  Crrove,  J.^  and  myself, 
and  whidi  was  the  box  case,  I  felt  great  hesitation  in 
holdhag  that  a  wooden  box  such  as  described  coold 
be  a  place  within  the  meaning  of  the  Act,  but  con- 
sidered tiiat  I  was  bound  by  previous  decisions. 
Each  case  must  depend  upon  its  own  particular  oir- 
mim^jfc.iiAa«j  and  it  is  not  difficult  to  imagine  some- 
thing placed  on  a  racecourse  which,  without  being  a 
house,  zoom,  or  office,  would  so  resemble  them  and 
so  paKtake  of  their  nature  when  used  for  betting 
purposes  as  to  oome  within  the  meaning  of  the 
Aot. 

I  do  not  attempt  to  define  what  is  a  *'  place  " ;  all 
I  say  is^^indthat  I  say  without  hesitation — that  this 
enolosure  is  not  a  place  within  the  meaning  of  the 
Aot  of  Parliament. 

No  point  has  been  made  that  an  in j  unction  will  not 
lie  to  restrain  the  oomuussion  of  a  criminal  offence. 
I  believe  that  it  will  lie  when  its  object  is  to  protect 
the  shareholders  of  a  company  from  any  misapplica- 
tioQ  of  its  property,  although  such  application  may 
be  punishable  as  a  criminal  offence.  The  appeal 
will  be  allowed. 

A.  L.  Smith,  L.J. — ^This  action  is  brought  to 
review  in  a  court  of  appeal  a  judgment  given  in  the 
Queen's  Bench  Division  in  the  case  of  Hawke  v.  Dunn, 
and  the  real  question  to  be  determined,  disregarding 
the  form  in  which  the  action  is  brought,  is  whether 
a  professional  bookmaker,  who  carries  on  his  busi- 
ness in  the  accustomed  manner,  moving  about  an 
enclosure  at  a  race-meeting  betting  with  those  of  the 
public  who  are  desirous  of  betting  with  him,  sins 
against  the  provisions  of  the  Betting  Houses  Aot, 
1853,  entitled  "  An  Act  for  the  Suppression  of  Betting 
Houses.'* 

If  such  bookmaker  sins  against  the  Act,  so  do  all 
owners  of  racecourses  who  knowingly  and  vrilfully 
permit  such  bookmaker  to  carry  on  his  calling  in  the 
enclosures  thereat,  and  each,  whether  bookmaker  or 
owner  of  a  racecourse,  is  liable  to  fine  or  imprison- 
ment with  or  without  hard  labour  for  not  exceeding 
six  calendar  months,  and  any  person  who  may  happen 
to  be  within  the  enolosure  when  a  professioiial  book- 
maker is  there  plying  his  calling  is  liable  to  be 
arrested  and  searched  and  taken  Mfore  a  justice  of 
the  peace. 

Although  the  Statute  Law  Bevision  Act,  1892  (55 
&  56  Vict,  a  19),  in  one  particular  deals  with  this  Act 
of  1853,  as  also  does  the  Short  Titles  Act  of  1892  (55 
Vict,  c  10),  they  are  wholly  immaterial  to  the  present 
case,  and  the  Act  of  1853  must  be  construed  as  if  those 
Acts  had  not  been  passed  and  the  question  had  arisen 
shortly  after  the  Boyal  Assent  had  been  given  to  the 
Aot  of  1853  upon  the  20th  of  August  of  that  year. 

Before  I  turn  to  this  Act,  upon  the  true  construc- 
tion of  which  the  decision  of  this  case  entirely  depends, 
I  must  point  out  that  prior  to  the  time  of  its  passing 
all  kinds  of  betting,  whether  by  professional  book- 
makers or  by  the  public,  were  perfectly  legal,  no 
matter  where  the  bets  were  made,  or  whether  carried 


on  upon  orsdit  or  by  the  payment  of  money  by  way 
of  deposit  on  bets,  which  is  called  ''ready-money 
betting." 

In  the  year  1845  the  Legislature  bad  enacted  by 
tiie  Gaming  Act,  1845  (8  &  9  Vict.  o.  109),  s.  18,  thac 
all  contracts  or  agreements  by  way  of  gaming  or 
wagering  should  thereafter  be  nuU  and  -void  and 
incapable  of  being  enforced  in  any  court  of  law  or 
equity,  so  that  bets  after  the  passing  of  the  Act  of 
1845  won  upon  horse-races  or  other  events  became 
mere  debts  of  honour  incapable  of  being  enforced, 
but  the  bet  itself  or  betting  in  general,  whether  upon 
oredit  or  by  way  of  ready-mouey,  wherever  oanied  on, 
was  in  no  way  made  illegal,  the  only  disability 
attaching  thereto  being  that  money  won  by  betting 
could  not  be  recovered  if  the  loser  did  not  choose  tu 
pay.  Thus  far  the  Legislature  had  gone,  and  so 
matters  stood  at  the  time  when  the  Aot  for  the 
suppression  of  betting  houses  came  to  be  passed  in 
1853. 

The  material  facts  of  this  case,  which  are  admitted 
to  be  correct,  are  as  follows:  At  Kempton  Park 
Bacecourse  there  is  a  piece  of  ground  of  about  a 
quarter  of  an  aore  in  extent,  known  as  the  Beserted 
Enclosure,  which  is  enclosed  by  iron  rails.  Persons 
are  admitted  to  this  enclosure  on  race-days  varying 
in  number  from  500  to  2,000,  amongst  whom  there  ars 
always  professional  bookmakers  varying  from  100  td 
200  in  number.  These  bookmakers  are  admitted  to 
this  enclosure  as  members  of  the  general  public  and 
upon  the  same  terms,  both  as  to  payment  and  re- 
admission.  These  bookmakers  have  no  rights, 
interest,  or  control  in  or  over  the  enclosure,  nor  have 
they  any  special  rights  or  privileges  therein.  Each 
bookmaker  is  accompanied  by  a  derk.  The  book- 
makers do  not  confine  themselves  to  any  fixed  spot 
in  the  enolosure,  nor  do  they  use  any  such  apparatus 
as  a  desk,  stool,  umbrella,  or  tent,  though  any  par- 
ticular bookmaker  is  usually  to  be  found  in  or  near 
the  same  spot  of  the  enclosure.  In  this  enclosure 
these  bookmakers  carry  on  their  business  in  competi- 
tion with  each  other,  betting  with  those  of  the  public 
who  are  within  the  enclosure  and  who  may  be 
desirous  of  betting  with  them,  whether  upon  oredit  or 
by  way  of  ready-money  betting.  It  is  also  admitted 
to  be  the  fact  that  from  the  commencement  of  the 
present  century — ^that  ia,  for  at  least  half  a  oentury 
before  the  passing  of  the  Betting  Houses  Act  of  1853— 
and  down  to  the  present  time  enclosures  at  race- 
meetings  similar  to  that  at  Kempton  Park  have  been 
frequented  by  bookmakers  who  have  therein  openly 
and  habituflily  carried  on  betting  transactions  of 
precisely  the  same  character  as  those  carried  on  by 
the  bookmakers  in  the  present  case — that  is,  upon 
credit  and  by  way  of  ready  money,  and  that  until 
recently  there  had  been  no  suggestion  that  such 
betting  was  illegaL 

These  being  the  facts  of  this  case,  I  come  to  the 
question — What  kind  of  betting  has  the  Act  of  1853 
for  the  first  time  made  illegal  ?  It  cannot  be  said 
that  it  has  made  betting  upon  horse-racing  or  other 
events  per  9e  illegal,  for  it  has  done  nothing  of  the 
kind,  and  when  I  turn  to  the  preamble  of  the  Act, 
whidi  in  my  opinion  must  first  be  read,  there  is  no 
obscurity  as  to  what  the  Legislature  aimed  at  when 
it  passed  the  Act  in  question.  I  pause  here  to  see 
whether  in  this  part  of  the  Act  (which,  be  it  remem- 
bered, is  the  part  in  which  the  Legislature  has 
declared  the  object  it  had  in  view  in  passing  the  Act) 
it  can  be  said  that  the  business  of  a  professional 
bookmaker,  when  carried  on  by  him  in  an  enclosure 
at  a  race-meeting  in  the  ordinary  way  in  the  circum- 
stances above  stated,  was  aimed  at  by  the  Legisla- 
ture, and  was  the  mischief  it  intended  to  put  do«m.' 
Assuredly  it  cannot    be  so  said.     First  of  al  ^    the 
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indnesB  of  a  professional  bookmaker  at  a  race-meet- 
ing,  whether  on  credit  or  for  ready  money,  was  not 
'<  a  kind  of .  gaming  which  had  of  late  sprang  up." 
It  was  as  old  as  the  present  century.  Secondly, 
bookmakers  at  a  race-meeting  ordinarily  open  no 
places  called  betting  houses  or  offices  or  anything 
equivalent  to  them,  nor  as  owners  or  occupiers  of 
iQoh  houses  or  offices  do  they  receive  money  in 
advance.  Thirdly,  it  will  be  noticed  that  this  then 
wdl-known  business  of  a  professional  bookmaker  at 
race-meetings  is  not  mentioned  in  this  preamble,  and 
it  will  not  be  found  alluded  to  throughout  the 
Act 

It  appears  to  me  when  this  part  of  the  Act  is  con- 
tadered^  that  the  then  well-known  business  of  pro- 
ieasioDal  bookmakers  at  race-meetings  was  not  only 
not  aimed  at  by  the  Legislature,  but  was  purposely 
omitted,  for  it  is  inconceivable,  if  the  object  of  the 
Legiilatnre  was  io  bring  the  accustomed  business  of 
professional  bookmakers  at  race-meetings  within  the 
methes  of  the  Act,  which  business  for  upwards  of 
half  a  century  had  been  notoriously  carried  on  thereat 
throoghout  the  kingdom,  that  the  preamble  should 
have  confined  (and,  as  I  think,  studiously  confined)  the 
declared  object  of  the  Act  to  a  kind  of  gaming  which 
had  then  of  late  sprung  up  by  the  opening  of  places 
called  betting  houses  or  offices,  and  the  receipt  of 
money  in  advance  by  the  ownersand  occupiers  thereof. 
Moreover,  it  appears  to  me  to  be  out  of  all  reason  to 
think  that  this  Act  for  the  suppression  of  betting 
houses  and  offices  was  aimed  at  the  owners  of  race- 
cooisee  who  permitted  their  enclosures  to  be  used  in 
the  then  well-known  and  accustomed  manner.  Mr. 
Asqnith  in  a  yery  excellent  argument  for  the  plaintiff 
loiight  to  get  rid  of  the  effect  of  this  preamble  by 
mating  his  point  upon  a  later  part  of  the  Act, 
which  I  have  hereafter  to  deal  with. 

Now,  what  effect  has  the  preamble  of  an  Act  of 
Paciiament  when  the  Act  has  to  be  construed  ?  I  do 
not  doubt  that  if  the  words  of  the  enacting  part  of 
an  Act  of  Parliament  are  clear  and  unambiguous  they 
must  be  construed  according  to  their  ordinary  mean- 
ing, even  although  by  so  doing  the  Act  is  extended 
beyond  what  is  shown  to  be  its  object  by  its 
preamble.  But  the  preamble  must  always  play  an 
important  part  in  the  construction  of  a  statute. 
Dyer,  C.J.,  calls  the  preamble  of  a  statute  *'A  key 
to  open  the  minds  of  the  makers  of  the  Act  and  the 
mischiefs  which  they  intended  to  redress  " :  Stowel 
▼.  Zouch,  Plowden  353,  at  p.  369.  Lord  Coke  said, 
"The  rehearsall  or  preamble  of  the  statute  is  a  good 
mesne  to  find  out  the  meaning  of  the  statute  and  as 
it  were  a  key  to  open  the  understanding  thereof  "  : 
Go.  Littleton,  79a ;  see  also  4  Institutes  330.  And 
Lord  Tenterden,  when  dAlivering  the  considered 
judgment  of  the  Court  of  King's  Bench  in  HaUon  v. 
Cui-€,  1  B.  &  Ad.  538,  at  p.  do8,  thus  sums  up  the 
matter.  He  says  :  *'  It  is  very  true,  as  was  argued 
for  the  plaintiff,  that  the  enacting  words  of  an  Act  of 
Padiameut  are  not  always  to  belimited by  the  words 
of  the  preamble,  but  must  in  many  instances  go 
beyond  it.  Tet,  on  a  sound  construction  of  every  Act 
of  Parliament^  I  take  it  the  words  in  the  enacting 
part  most  be  confined  to  that  which  is  the  plain 
object  and  general  intention  of  the  Legislature  in 
paanng  the  Act,  and  that  the  preamble  affords  a 
good  due  to  discover  what  that  object  was."  Mr. 
Asqoiih's  contention  is  that  the  enacting  parts  of 
the  Act  of  1853  are  such  that  they  clearly  extend  the 
Act  beyond  the  limited  objects  declared  in  its  pre- 
amble, and  that  bookmakers  carrying  on  their  busi- 
ness within  enclosures  at  race-meetings  in  the 
ofdinary  way  are  within  the  enacting  parts  of  the 
ilct  notwithatanding  its  preamble,  and  he  must 
admit,  if  thia  be  so,  that  owners  of  racecourses  who 


knowingly  and  wilfully  permit  such  business  to  bQ 
carried  on  within  their  enclosures  are  equally  .liable 
with  the  professional  bookmaker  to  fine  or  imprison- 
ment. 

Then  what  is  it  that  this  Act  of  1853  in  its  enacting 
parts  has  enacted  ?  By  section  1  it  enacts — firstly^ 
that,  "  No  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  .  .  .  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto  " 
— that  is,  betting  either  on  credit  or  by  way  of  ready 
money;  secondly,  **or"  (that  is,  no  house,  office, 
room,  or  other  place  shall  be  opened,  kept,  or  u^ed) 
"for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  occu- 
pier, keeper,  or  person  as  aforesaid  as  and  for  the 
consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  any  horse- 
race or  other  race."  This  in  express  terms  hits 
what  is  in  the  preamble — namely,  betting  by  way  of 
deposit. 

This  section  does  go  beyond  the  preamble  in  this, 
that  it  embraces  and  renders  illegal  betting  by  way 
of  credit,  which  is  not  within  the  preamble,  as  also 
betting  by  way  of  ready  money,  which  is  within  the 
preamble,  but  only,  be  it  observed,  if  either  takes 
place  in  the  prohibited  premises.  There  are  also 
other  words  in  the  enacting  section  which  I  will  refer 
to  hereafter.  These  two  classes  of  betting  were  held 
to  be  distinct  offences  by  Lord  Coleridge,  C.J.,  and 
Collins,  J.,  in  Bond  v,  PZttmJ,  42  W.  R.  222,  [1894] 
1  Q.  B.  169.  This  first  section,  thirdly,  enacts  that 
•*  every  house,  office,  room,  or  other  place  opened, 
kept,  or  used  for  the  purposes  aforesaid  or  any  of 
them" — that  is,  for  betting  on  credit  or  by  way  of 
ready  money,  '*  is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law." 

Section  2  enacts  that  **  every  house,  room,  office,  or 
place  opened,  kept,  or  used  for  the  purposes  aforesaid 
or  any  of  them  shall  be  taken  and  deemed  to  be  a 
common  gaming  house  within  the  meaning  of  "  the 
Act  of  1845  (8  &  9  Yict.  c.  109),  <'  to  amend  the  law 
concerning  games  and  wagers."  If  a  house  is  proved 
to  be  a  common  gaming  hoase,.  all  persons  found 
therein  may  be  arrested,  searched,  and  brought 
before  a  justice  of  the  peace,  and  every  owner  or 
keeper  of  such  house  and  every  person  having  the 
care  or  management  thereof  is  liable  to  a  maximum 
penalty  of  £100  or  six  months'  imprisonment  with  or 
without  hard  labour. 

Section  11  appeara  to  me  to  have  practically  the 
same  effect  as  section  2,  and  it  gives  express  power  of 
entry  into  any  house,  office,  room,  or^  place  kept  or 
used  as  a  betting  house  or  office,  and,  if  necessary,  to 
use  force  for  making  such  entry  whether  by  breaking 
doors  or  otherwise,  and  it  also  gives  express  powers 
of  arrest  and  search  therein. 

Section  12  gives  similar  powers  to  the  metro- 
politan police  within  the  metropolis. 

So  much  for  the  sections  relating  to  the  premises 
on  which  betting  is  prohibited  by  the  Act. 

I  now  come  to  section  3,  which  deals  with  the 
persons  owning,  occupying,  or  using  the  same.  This 
section  makes  the  doing  of  three  things  criminal, 
and  subjects  the  offender  to  penalties  similar  to  those 
above-mentioned.  The  first  offence  is  for  '*  any 
person  who,  being  owner  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the 
same  "  to  open,  keep,  or  use  the  same  for  the  purpose 
o(  Jetting  with  persons  resorting  thereto — this  is, 
upon  credit  or  by  way  of  ready  money.    The  second 
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able  by  aotion  or  suit  against  the  company  under  the 
latter  section. 

Then  we  ^nd  on  the  6th  of  June,  1885,  a  letter  was 
written  enclosing  to  each  holder  a  warrant  called  a 
**  deferred  warrant "  for  interest  from  the  Ist  of  July, 
lS83„to  the  3lst  of  December,  1884.  I  have  one  of 
these  warrants  before  me  now.  It  does  not  seem  to 
me  that  the  issue  of  those  warrants  operated  as  a 
satisfaction  of  the  daim  for  interest.  If  it  did  it  may 
be  that  a  fresh  cause  of  action  was  created.  In  either 
case  the  cause  of  action  is  in  respect  of  a  specialty 
debt,  and  is  not  within  the  Statute  of  Limitations  but 
of  the  Keal  Property  Limitation  Act,  1833.  In  my 
judgment  the  issue  of  the  warrant  did  not  operate  as 
a  satisfaction  of  the  cause  of  aotion,  and  therefore  as 
the  original  cause  of  action  was  statutory  the  same 
period  of  limitation  applies  as  in  the  case  of  a  specialty 
debt,  and  the  period  is  therefore  twenty  years  and 
not  six  years,  and  the  Statute  of  Limitations  does  not 
therefore  apply. 

I  see  nothing  in  the  scheme  which  would  lead  me 
to  suppose  thac  the  issue  and  acceptance  of  the  deben- 
ture warrant  operated,  as  has  been  suggested,  as  a 
simple  contract  and  not  as  a  specialty  debt.  The 
respondents  are  therefore  entitled  to  be  paid  these 
sums  of  interest. 

Solicitors,  R,  A,  Read;  CunliffeJb  Davenport. 


(Collins  and  Eidley,  JJ.)  /  ^"^^^  ^^' 

Hatton  {Appellant)  v.  Tkeeby  {Respondent),  (a.) 

Local  government— Highway— Binjcle — Bicyclist  riding 
at  night  without  a  light — Power  of  police  constable  to 
B'op— Local  Government  Act,  1888  (51  d:  52  Fid.  c. 
41),  «.  85— Highway  Act,  1835  (5  <fc  6  Will.  4,  c.  50), 
ss.  78,  79. 

Section  85  of  the  Local  Government  Act,  1888,  which 
declares  bicycles  to  be  carriages  within  the  meaning  of  the 
Highway  Act,  and  lays  down  additional  regulations  {as 
to  having  lighted  lamps  at  night  and  as  to  the  sounding 
of  a  bfU)  to  be  observed  by  the  riders  of  the  same,  does 
not  include  the  power  given  in  sections  78  and  79  of  the 
Highway  Act,  1835,  to  apprehend  without  a  imirrant; 
and,  therefore,  a  policC'Constable  who  sees  a  person 
offending  against  such  regulations  by  riding  at  night 
without  a  lighted  lamp,  and  who,  in  order  to  ascertain 
the  name  and  address  of  the  offender,  who  refuses  to 
stop,  lays  hold  of  and  stops  the  bicycle,  and  tJiereby 
throws  the  rider  off  the  bicycle,  commits  an  assault  upon 
such  offender. 

Case  stated  by  justices  of  the  peace  in  and  for  the 
county  of  Somerset. 

The  appellant  was  summoned  to  appear  at  a  petty 
sessions  held  at  Keynsham  on  the  26th  of  February, 
1897,  by  the  respondent  (a  police-constable  of  the 
county  of  Somerset)  for  having  committed  an  offence 
against  section  85  of  the  Local  Government  Act,  1888, 
by  riding  his  bicycle  on  the  highway  at  Keynsham 
without  carrying  a  lamp  attached  so  constructed  and 
placed  as  to  exhibit  a  light  in  the  direction  in  which 
he  was  proceeding. 

The  charge  against  the  appellant  was  proved,  and 
he  was  fined  2s.  6d. 

The  appellant  had  also  summoned  the  respondent 
for  that  he,  the  respondent,  did  unlawfully  assault 
and  beat  the  appellant  by  pushing  him  or  ^^mfing 
him  to  fall  from  his  bicycle  which  he  was  then  and 
there  riding  on  the  highway. 


(«.)  Reported  by  Sir  SHSUSTOir  Bakkb   Bart, 
Barrister-at-LAw« 


The  complaint  of  the  appellant  was  that  the 
respondent  had  stopped  him  oy  catching  hold  of  his 
bicyde  and  thereby  causing  him  to  fall  off. 

It  was  proved  and  found  as  a  fact  that  the  respon- 
dent was  acting  as  a  police  officer  on  duty  on  the 
17th  of  January,  and  that  about  10  p.m.  on  that 
day  he  saw  the  appellant  approaching  him- riding  a 
bicycle;  he  saw  that  the  appellant  had  no  light 
attached  to  his  bicycle,  and  he  thereupon  called  the 
appellant  to  stop  in  order  that  he  might  ascertain  his 
name  and  address,  and  to  prevent  a  continuance  of 
the  offence.  The  appellant  and  a  witness  who  was 
riding  with  him  stated  that  they  did  not  hear  the 
call,  and  the  justices  did  not  find  as  a  fact  that  they 
did.  The  appellant  failed  to  stop,  and  thereapon  the 
respondent  caught  hold  of  the  handle-bar  of  the 
bicycle,  and  the  appellant  fell  to  the  ground,  such 
fall  being  occasioned  by  the  act  of  the  respondent  in 
catching  hold  of  the  Hcydcp 

The  justices  found  as  a  fact  that  the  respondent 
did  not  know  the  name  or  address  of  the  appellant, 
and  they  were  of  opinion  that  the  appellant's  name 
and  address  could  not  have  been  ascertained  in  any 
other  way  than  by  stopping  him.  and  that  in  so 
stopping  him  the  respondent  was  aotiog  in  pursoance 
of  his  duty,  and  that  he  used  no  more  force  than  was 
necessary. 

The  justices  were  of  opinion  that,  as  the  appellant 
was  committing  an  offence  punishable  ou  summary 
conviction  in  view  of  the  police-constable  (the  res- 
pondent), he,  the  respondent,  was  justified  in  stop- 
ping him  and  did .  stop  him  in  order  to  prevent  a 
continuance  of  the  offence,  and  for  the  purpose  of 
ascertaining  his  name  and  address;  and  they  dis- 
missed the  complaint  against  the  respondent. 

The  question  for  the  court  was  whether  the  justices 
were  right  in  dismissing  the  complaint  of  the  appel- 
lant. 

Section  85  of  the  Local  Government  Act,  1888  (51 
&  52  Vict.  c.  41),  provides :  (1)  '*  Bicycles,  tricycles, 
velocipedes,  and  other  similar  machines  are  hereby 
dedarod  to  be  carriages  within  the  meaning  of  the 
Highway  Acts;  and  the  following  additional 
re^plations  shall  be  observed  by  any  person  or  persons 
riding  or  being  upon  such  carriage : 

**  (a)  During  the  period  between  one  hour  after 
sunset  and  one  hour  before  sunrise,  every  person 
riding  or  being  upon  such  carriage  shall  carry 
attached  to  the  carriage  a  lamp,  which  shall  be  so 
constructed  and  placed  as  to  exhibit  a  light  in  the 
direction  in  which  he  is  proceeding,  and  so  lighted 
and  kept  lighted  as  to  afford  adequate  means  of 
signalling  the  approach  or  position  of  the  carriage ;  " 
and  the  second  of  sudi  regulations  had  reference  to 
the  sounding  of  a  bell  or  whistie  so  as  to  give  warn- 
ing of  the  approach  of  the  carriage. 

(2)  "  Any  person  summarily  convicted  of  offending 
against  the  regulations  made  by  this  section  shall, 
for  each  and  every  such  offence,  forfeit  and  pay  any 
sum  not  exceeding  forty  shillings." 

Section  78  of  the  Highways  Act,  1835  (5  &  6  Will. 
4,  c  50),  specifies  a  number  of  offences  by  drivers  of 
wagons,  carts,  or  other  carriages  upon  highways, 
and  proceeds :  **  And  every  such  driver  offending  in 
either  ^  of  the  said  cases  shall  and  may,  by  the 
authority  of  this  Act,  with  or  without  any  warrant, 
be  apprehended  by  any  person  who  shall  see  suoh 
offence  committed,  and  shall  be  conveyed  before  any 
justice  of  the  peace  to  be  dealt  with  according  to 
law";  and  section  79  provides:  "And  whereas 
offences  may  be  committed  against  this  Act  by 
persons  whose  names  are  unknown  .  •  •  be  it 
therefore  enacted,  that  it  shall  be  lawful  for 
.  •  .  or  any  other  person  witnessing  the  oommis-  ; 
sion  of  the  oflience,  without  any  other  authority  thsA  ; 
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thif  Act,  to  seize  and  detain  such  unknown  person 
who  shall  commit  any  such  offence,  and  take  him 
forthwith  before  any  justice  of  the  peace,"  &c. 

/Terrace  ^rory  (with  him  Ktnrick  and  Gregory),  ior 
the  ^pellant. — The  respondent  was  clearly  guilty  of 
an  aasault  upon  the  appellant.  Stopping  the  bicycle 
and  thereby  throwing  the  rider  to  the  ground  is  an 
assault,  because  it  is  an  arrest  and  unless  it  can  be 
justified  it  is  an  assault.  We  contend  it  cannot  be 
justified,  either  at  common  law  or  under  any 
statutory  authority.  At  common  law  a  police-con- 
stable can  arrest  without  a  warrant  a  person  who 
has  committed  a  felony  or  a  person  whom  he  reason- 
ably suspects  to  haTe  committed  a  felony,  or  where 
there  is  a  breach  of  the  peace  going  on;  but 
generally,  and  apart  from  these  cases,  the  power  to 
arrest  without  warrant  must — if  it  exist  at  all — ^be 
given  by  statute.  As  a  general  rule  where  an  offence, 
Bs  in  the  present  case,  is  punishable  on  summary 
conTictioii,  there  is  no  power  to  apprehend  unless  such 
power  is  expressly  given  by  statute,  and  this  has  been 
coustmed  very  strictly :  Jones  v.  Owen,  2  Dow.  &  By. 
600;  Codd  ▼•  Cabe,  1  Ex.  D.  352,  24  W.  B.  Dig.  86. 
At  common  law  Uie  respondent  cannot  justify,  and 
he  cannot  do  so  under  the  statute,  because  the  85th 
section  of  the  Act  of  1888  merely  declares  that 
bicycles  are  to  be  carriages  within  the  Highway  Acts, 
but  it  does  not  say  that  for  breaches  of  the  regula- 
lions  contained  in  that  section,  the  power  to  appre- 
hend given  in  sections  78  and  79  of  the  Act  of  1835 
are  to  be  included.  The  statute  gives  no  such  power 
to  apprehend,  and  to  incorporate  the  provisions  of  the 
Act  of  1835  giving  power  to  arrest  would  be  adding  a 
new  clause  to  the  Act.  This  is  a  new  offence  created 
by  the  Jjocal  Government  Act,  1888,  and  the  section 
which  creates  the  offence  provides  the  remedy  to  be 
followed,  and  in  such  cases  it  is  a  general  rule  of  law 
that  that  remedy  alone  can  be  followed. 

He  referred  to  JReg.  v.  Eaton,  59  J.  P.  506. 

Focie,  for  the  respondent. — This  is  an  offence 
which  from  its  very  nature  must  be  committed  when 
it  is  dark,  and  therefore,  unless  there  is  a  power  to 
stop  the  offimder  so  as  to  ascertain  his  name  and 
address,  the  provisions  of  the  statute  would  be  wholly 
useless.  I  rely  on  the  word  "additional"  in  the 
85tb  section  of  the  Act  of  188S.  That  means  that  the 
regulations  therein  laid  down  are  to  be  additional  to 
those  contained  in  section  78  of  the  Act  of  1835,  and 
the  powers  given  by  those  sections  are  to  be  deemed 
incorporated  with  the  regulations  in  section  85,  which 
are  said  to  be  additional.  Section  78  of  the  Act  of 
1835  gives  power  to  arrest  without  a  warrant  persons 
committing  any  of  the  specified  offences,  and  section 
79  gives  power  to  seize  and  detain  offenders  whose 
names  are  unknown.  These  powers  of  arrest  are 
applicable  to  cases  coming  under  section  85  of  the  Act 
of  1888.  Again,  if  we  look  at  the  intention  of  the 
ooDstable,  this  was  not  an  assault  at  all,  as  all  the 
definitions  of  assault  go  upon  the  ground  that  there 
must  be  an  intention  to  do  a  corporal  hurt :  Bacon*s 
Ahr.,  title  "Assault"  and  "Battery";  Hawkins' 
Pleas  of  the  Grown ;  Coward  v.  Baddeley,  7  W.  B. 
466.  4  H.  &  N.  478.  All  that  is  contended  for  here 
is  the  right  to  stop,  and  that  is  not  an  assault.  To 
e^vict  a  person  criminally  of  an  assault  it  must  be 
abown  that  there  was  a  criminal  intention,  which  was 
wanting  in  this  case. 

Avory^  in  reply. 

GoLLnrs,  J. — I  have  come  to  the  conclusion  in  this 
esse  that  the  argument  of  the  appellant  musb  prevail, 
as  it  seems  to  me  that  section  85  of  the  Local  Govem- 
nent  Act»  1888,  in  the  passage  which  declares 
hiCTcLes  to  be  carriages  witoin  the  meaning  of  the 


Highway  Acts,  does  not  include  the  power  to  appre- 
hend offenders  which  is  given  by  section  78  of  the 
Highway  Act,  1835. 

The  question  arises  in  this  way :  The  appellant  was 
riding  a  bicycle  on  the  highway  without  having  a 
light  attached  thereto  in  such  manner  as  is  required 
by  section  85,  sub-section  1  (a),  of  the  Local  Govern- 
ment Act,  1888,  which  provides  that  during  certain 
hours  of  the  night  a  person  "riding  or  being  upon 
such  carriage  shall  carry  attached  to  the  carriage  a 
lamp,  which  shall  be  so  constructed  and  placed  as  to 
exhibit  a  light  in  the  direction  in  which  he  is  pro- 
ceeding." No  doubt  the  appellant  failed  to  comply 
with  that  provision,  and  the  respondent  called  upon 
him  to  stop,  which  he  did  not  do,  and  the  respondent 
then  stopped  him  in  the  way  described  in  the 
case. 

The  question  is  whether  that  justified  the  respon- 
dent in  stopping  him  as  he  did.  It  was  contended 
for  the  appellant  that  the  respondent  had  no  authority 
in  law  for  so  stopping  and  anresting  the  appellant  for 
this  offence,  unless  such  authority  was  given  by 
statute,  and  that  such  arrest  of  the  appellant  was  in 
law  an  assault.  I  agree  with  that  contention,  and  in 
my  opim'on  this  was  an  assault,  and  I  think  that  a 
summons  for  assault  was  properly  taken  out  if  the 
respondent  had  no  statutory  authority  for  so  acting. 
The  question  therefore  comes  to  this,  whether  we  can 
find  such  statutory  authority.  Bef erring  to  the 
Highway  Act  of  1835,  section  78  deals  with  offences 
committed  on  the  highway  by  drivers  and  owners  of 
carts  and  carriages,  and  the  section  proceeds  to  say, 
"every  driver  so  offending  shall  and  may,  by  the 
authority  of  this  Act,  be  apprehended,  with  or  with- 
out warrant,  by  any  person  who  shall  see  such  offeree 
committed."  Section  79  goes  on  to  say  that  if  the 
person  committiug  the  offence  is  unknown  "  any 
person  witnessing  the  commission  of  the  offence  "  may, 
"  without  any  other  authority  than  this  Act,  seize  and 
detain  such  unknown  person."  Those  being  the  pro- 
visions of  the  Highway  Act  upon  this  point,  we  come 
to  section  85  of  the  Local  Government  Act,  1888, 
which  says  that  bicycles  are  hereby  declared  to  be 
carriages,  and  certain  additional  regulations  are  intro- 
duced. It  is  contended  that  this  provision  incor- 
porates the  powers  as  to  arrest  contained  in  section 
78  of  the  Act  of  1835,  and  that  is  the  main  point  we 
have  to  deal  with,  and  in  doing  so  we  have  to  re- 
member that  we  are  dealing  with  a  question  which 
involves  the  liberty  of  the  subject,  as  the  person  was 
arrested  here,  and  we  have,  therefore,  to  construe  the 
Act  witii  tiie  greatest  care.  It  seems  to  me  that  we 
cannot  adopt  the  contention  put  forward  for  the 
respondent.  The  Legislature  thought  it  necessary 
for  some  purposes  to  say  in  section  85  that  bicydes 
should  be  carriages  within  the  meaning  of  the  High- 
way Acts,  and  then  it  proceeds  to  make  special  regula- 
tions, the  first  of  which  is  the  one  I  have  read  and 
which  is  now  in  question. 

There  is  nothing  in  that  section  which  incorporates 
the  powers  of  arrest  given  by  the  Act  of  1835.  The 
section  for  the  first  time  creates  the  offence  and  deals 
with  it,  and  introduces  the  section  of  the  Highway 
Act,  1835,  in  a  matter  which  does  not  contain  this 
offence;  and  this  section — the  only  section  which 
creates  the  offence— does  not  give  the  power  to  arrest, 
but  provides  a  special  remedy  in  sub-section  2,  which 
is  the  remedy  to  be  followed.  I  think,  therefore,  the 
justices  were  wrong,  and  that  the  case  must  be  sent 
back  to  them. 

BiDLEY,  J.— I  agree.    The  words  of  the  later  Act 
are  not  wide  enough  to  do  that  which  the  respondent 
contends  for.    To  do  that  would  be  in  effect  to  add 
.  another  provision  to  the  statute. 
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Ik  be  Evans.— Powell  v.  Ksicfton  Paek  Baobcottbse  Co.     Coubt  of  Appeal. 


Appeal  dUowed;  cMt  remitted* 

Solioiton  for  the  appeHant,  Gregory,  Hirat,  &  Sand-- 
ford,  Bristol. 

Solioiton  for  the  respondent,  Ford  Jb  Ford,  for 
Wanabrough,  Dickenson,  Rohineon,  &  Tayler,  Bristol. 


IN   BANKRUPTCY. 


May  10. 


a  B.  Div.  ) 

(Yaughan  Williams,  J.)  j 

In  re  EvANS. 
Ex  parte  Dayies.  (a.) 

Bankruptcy — Proof— Intereet — Promissory  note — Pn'n - 
cipal  and  surety — Bankruptcy  Act,  1883  (46  &  41 
I'ict,  c.  62),  Schedule  IL,  r.  20 — Mercantile  Law 
Amendment  Act,  1856  (19  <fc  20  Vict,  c.  97),  s,  5, 

A  surety  to  a  promissory  note  who  lias  paid  the  note  at 
maturity  may  prove  in  the  bankruptcy  of  tJie  principal 
debtor  for  interest  on  the  sum  paid  from  the  date  of 
payment  to  the  date  of  the  receiving  order* 

Motion  by  a  creditor  in  the  bankruptcy  by  way  of 
appeal  from  the  rejection  of  part  of  his  proof  by  the 
trustee. 

On  January  4,  1893,  the  bankrupt  and  the  creditor 
signed  a  joint  and  several  promissory  note  for  £65, 
payable  two  months  after  date.  When  Uie  note 
became  due  in  March  the  bankrupt  was  unable  to 
meet  it,  and  it  was  paid  by  the  applicant. 

The  receiving  order  was  made  in  November,  1896 ; 
and  the  creditor  proved  in  the  bankruptcy  for 
£74  128.  6d.,  being  £65  for  principal  money  and 
£9  12s.  6d.  for  interest  thereon  from  the  date  of  pay- 
ment to  the  date  of  the  receiving  order. 

The  trustee  admitted  the  proof  for  £65,  but 
rejected  the  claim  for  interest. 

The  creditor  now  moved  by  way  of  appeal  from 
that  decision. 

Arthur  Powell,  for  the  creditor. — ^The  creditor  is 
entitled  to  this  interest  under  the  provisions  of  the 
Bins  of  Exchange  Act,  1882,  s.  57,  whereby  the 
holder  of  a  bill  can  recover  from  any  party  liable  on 
the  bill  the  amount  of  the  bill  and  interest  thereon 
from  the  date  of  maturity.  The  creditor  here  has 
paid  the  bill,  and  is  in  the  position  of  holder,  and  has 
all  the  holder's  rights.  I  also  rely  upon  the  case  of 
Petre  v.  Duncombe,  20  L.  J.  Q.  B.  242,  where  a  surety 
who  had^  had  to  pay  an  annuity  was  held  entitled  to 
recover  interest  on  such  payments  in  an  action 
against  the  grantor  of  the  annuity  on  whose  behalf 
he  had  had  to  pay. 

A.Neilson(C.  C.  Scott  with  him),  for  the  trustee, 
relied  upon  rule  20  of  Schedule  II.  of  the  Bankruptcy 
Act,  1883.  This  sum  was  not  payable  by  virtue  of  a 
written  instrument  at  a  certain  time,  nor  was  any 
demand  in  writing  made  for  it  giving  the  debtor 
notice  that  interest  would  be  claimed  from  the  date 
of  such  demand ;  consequently,  by  reason  of  rule  20, 
the  creditor  cannot  prove  for  interest.  The  Mercan- 
tile Law  Amendment  Act,  1856,  s.  5,  does  not  apply 
where  the  principal  debtor's  estate  is  being  adminis- 
tered in  bankruptcy. 

Arthur  PoweU  replied. 

Vaughan  Williams,  J.— I  think  that  a  surety 
who  pays  the  amount  of  a  promissory  note  to  the 
principal  creditor,  and  then  sues  the  principal  debtor, 
IS  entitled  to  recover,  not  only  the  amount  of  prin- 

(a.)  Reported  by  P.  M.  Fbanckb,  Esq.,  Barrister- 
at-Law. 


dpal  which  he  has  paid,  but  also  interest  on  the  same 
from  the  date  of  payment.  This  follows,  in  my 
opinion,  from  section  5  of  the  Mercantile  Law 
Amendment  Act,  1856:  ''Every  parson  who,  being 
surety  for  the  dJebt  or  duty  of  another,  or  being 
liable  with  another  for  any  debt  or  duty,  shall  pay 
such  debt  •  .  .  shall  be  entitled  to  stand  in  the 
place  of  the  creditor,  and  to  use  all  the  remedies 
.  .  .  of  the  creditor  in  any  action  or  other  pro- 
ceeding at  law  or  in  equity  in  order  to  obtain  from 
the  principal  debtor  .  •  .  indemnification  for  the 
advances  made  and  the  loss  sustained  by  the  parson 
who  shall  have  so  paid  such  debt."  But  whether 
that  be  so  or  not,  it  is  impossible  in  bankruptcy  that 
a  proof  should  depend  on  the  time  of  pa3rment. 
What  I  mean  is,  that  if  a  surety  pays  after  proof  by 
the  principal  creditor,  his  proof  would  be  identical 
with  the  proof  of  the  principal  creditor,  and  woold 
include  the  interest  proved  for  by  the  principal  credi- 
tor. It  is  desirable  that  he  should  be  placed  in  a 
similar  position ;  and  if  I  were  to  deil  with  this  qaes- 
tion  as  one  of  discretion,  and  not  of  law,  I  should  be 
disposed  to  allow  him  interest. 

My  attention  has  been  called  to  rule  20  of  Schedule 
II.  of  the  Bimkruptcy  Act,  1883,  which  seems  to  me 
merely  to  embody  the  provisions  of  section  28  of  the 
Civil  Procedure  Act,  1833  (3  &  4  Will.  4,  a 
42),  as  to  interest.  It  does  not  add  to  or  take  away 
anything  from  the  provisions  of  that  section.  The 
result  is  that  no  interest  can  be  allowed  unless  the 
debt  or  a  sum  was  payable  at  a  certain  time  by  virtue 
of  a  written  instrument,  or  unless  a  demand  for  it  has 
been  made  in  writing.  Here  there  was  no  demand  in 
writing,  but  it  was  suggested  on  behalf  of  the  surety 
that,  by  virtue  of  section  5  of  the  Mercantile  Law 
Amendment  Act,  1856,  the  right  of  the  surety  is  a 
right  on  an  instrument  in  writing — namely,  on  the 
promissory  note.  I  take  that  view  of  the  matter, 
and  I  think  that  under  the  circumstances  I  am 
entitled  to  allow  the  applicant  to  prove  for  interest 
on  the  sum  he  paid  on  the  note  from  the  time  of  sucli 
payment  to  the  date  of  the  receiving  order. 

The  appeal  must  therefore  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Dunkerton  <t*  Son,  for 
Owen,  Pwllheli. 

Solicitors  for  the  respondent,  Saffery,  Hantly,  & 
Son,  for  Davies,  Pwllheli. 


Otouct  of  Appeal. 

From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  Lindley,  Lopes,  >        July  5. 
A.  L.  Smith,  Eigby,  and  Ohitty,  L.JJ.)  ) 

Powell  v.  Kempton  Pabk  Eaoeooubsb  Go.  (a.) 

Gaming— Betting — Reserved  enclosi*re  on  racecourse — 
"  Place  "— "  Using  a  place  "  for  betting  purposes 
—BeUing  Houses  Act,  1853(16  cfe  17  Vict.  c.  119), 
M.  1,  3. 

The  defendants  were  the  owners  and  occupiers  of  a 
racecourse,  in  which  was  a  reserved  enclosure,  about  a 
quarter  of  an  acre  in  area,  railed  off  from  the  rest  of  the 
racecourse.  The  public  were  admitted  to  the  enclosure 
upon  payment,  and  every  person  so  admitted  was  eniitied 
to  walk  about  and  stand  in  any  part  of  it.    Among  those 

(a.)  Beported  by  W.  P.  Babby,  Esq.,  Barristcr- 
at-Law. 
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who  paid  for  admission  were  a  number  of  professional 
betting  men,  called  bookmakers,  who  were  admitted  on  the 
same  terms  as  the  rest  of  the  public.  The  bookmakers 
when  in  the  enclosure  called  out  the  odds  they  were  pre- 
pared to  bet  against  each  horse,  and  were  prepared  to 
bet^  and  did  bet,  such  odds  with  anyone  who  was 
desirous  to  bet,  either  on  credit  or  upon  the  amount  of 
the  stake  being  deposited  with  the  bookmaker.  No  book' 
maker  had  any  right,  interest,  or  control  in  or  over  any 
part  of  the  enclosure;  lie  did  not  confine  himself  to  any 
Jixed  spot  in  the  enclosure,  nor  did  he  use  any  such 
apparatus  as  a  desk,  stool,  umbrella,  or  tent,  though  any 
fiorticular  bookmaker  was  usually  to  be  found  in  or  near 
the  same  part  of  the  enclosure.  Betting  of  tlie  same  kind 
had  been  carried  on  by  bookmakers  in  similar  enclosures 
8ince  the  beginning  of  the  century. 

Hdd  (B^by,  luJ.,  dissenting),  that  the  enclosure  was 
not  a  ••  place  used  "  by  tJie  boolmakers  for  the  purpose  of 
hftting  with  persons  resorting  thereto,  and  that  therefore 
the  defendants  did  not  permit  the  same  to  be  so  used 
icithin  the  meaning  of  section  3  of  the  Betting  Bouses 
Act,  1853. 

Hftwke  V.  Donn,  45  W.  B.  359,  [1897]  1  Q.  B.  579, 
dissented  from. 

Appeal  from  the  judgment  of  Lord  Busaell  of 
EiUowen,  C.J.,  in  favour  of  the  plaintiff,  at  the  trial 
of  the  action  without  a  jury. 

The  action  was  brought  by  a  shareholder  in  the 
defendant  company,  who  were  the  owners  and  occu- 
pion  of  Kempton  Park  Baceoourse,  for  an  injunction 
to  restrain  the  company  opening  or  keeping  a  certain 
endoenre  on  the  racecourse  for  the  purpose  of  persons 
rising  the  enclosure  for  the  purpose  of  betting  with 
persons  resorting  thereto,  or  for  the  purpose  of  money 
being  received  by  such  persons  using  the  same  as 
deposits  made  on  horse-races,  and  from  otherwise 
carrying  on  their  business  in  a  manner  contrary  to 
the  proTisions  of  the  Betting  Houses  Act,  1853,  and 
of  their  memorandum  of  association,  and  from 
<*xpending  moneys  of  the  company  in  the  conduct  of 
such  illegal  business. 

In  their  defence  the  company  alleged  that  the 
endoenre  was  not  a  "place  "  within  the  meaning  of 
the  Betting  Houses  Act,  1853,  and  they  denied  that 
the  endoBure  was  opened  or  kept  for  the  purposes 
alleged,  and  that  the  bookmakers  who  frequented  it 
were  '*  persons  using  the  same  "  within  the  meaning 
of  the  Act;  they  admitted  that  a  considerable 
amount  of  betting  was  carried  on  by  bookmakers  in 
theendoeure,  but  under  such  circumstances  that  it 
was  not  illegal ;  and  they  alleged  that  at  the  time  of 
thepaasing  of  the  Act  similar  bettuog  had  been  for 
many  years  previouslv  habitually  carried  on  in  race- 
course endosures,  and  had  since  been  carried  on  until 
recently  without  the  intervention  of  the  authorities. 

The  admissions  of  fact  are  fully  stated  in  the  judg- 
ments of  Lord  Esher,  M.B.,  and  the  other  judges. 

Lord  Bussell  of  Killowen,  C.J.,  hdd  that  the  case 
was  not  distinguishable  from  Hawke  v.  Dunn,  45 
W.  B.  359,  [1897]  1  Q.  B.  579,  and  gave  judgment 
lor  the  plaintiff. 

The  defendants  appealed. 

Sir  F.  Lockwood,  Q.C.,  and  Joseph  Walton,  Q.C. 
(C.  W.  Mathews  and  StutfUld  with  them),  for  the 
defendants. 

Asquith,  Q.C»,  and  H.  S.  Cautley,  for  the  plaintiff^ 

Cur.  adv.  vult. 

luly  5,  1897.  —  The  following  judgments  were 
read:— 

Lord  EsHSR,  M.B.— This  is  an  appeal  from  a  pro 
forma  decision  of  the  Lord  Chief  Justice  in  a  case 
tried  before  him  without  a  jury.    The  action  was 


brought  against  the  Kempton  Park  Baoeoourse  Co. 
by  an  alleged  shareholder  in  it,  asking  for  an  injunc- 
tion against  the  coaipany  to  forbid  them  from  con- 
tinuing knowingly  and  wilfully  to  permit  certain 
persoDS  to  use  a  certain  enclosure  belonging  to  the 
company  illegally  within  the  meaning  of  the  Betting 
Houses  Act,  1853  (16  &  17  Vict.  c.  119).  The  facts 
are  to  be  collected  from  admissions  made  in  writing 
and  verbally  at  the  trial  before  the  Lord  Chief  Jus- 
tice, and  in  certain  particulars  given  between  the 
parties  before  the  trial  and  used  as  evidence  at  the 
trial,  and  treated  as  true  in  fact  and  undisputed. 

As  to  these  particulars  Mr.  Asquith,  who  argued 
the  plaintiff's  case  as  well  and  earnestly  as  it  could 
be,  said,  in  opening  the  case  before  the  Lord  Chief 
Justice  :  '*  I  am  instructed  that,  after  a  careful  inves- 
tigation, the  facts  stated  in  the  particulars  may  be 
assumed  to  be  correctiy  stated."  It  has  been  sug- 
gested to  me  that  the  facts  stated  in  the  tenth  parti- 
cular as  to  the  former  usage  on  racecourses  is  not 
correct.  I  think  it  is  impossible  for  the  Court  of 
Apped  properly  to  adopt  any  such  suggestiou,  and  I 
venture  to  say  that  I  am  convinced  that  the  state- 
ment is  absolutely  correct.  From  the  sources  I  have 
named  the  facts  of  the  case  were  ascertained  to  be  as 
follows :  The  company  are  the  owners  of  the  Kemp- 
ton Park  Bacecourse  and  of  certain  stands  and  enclo- 
sures on  the  racecourse.  There  are  several  stands, 
and  each  stand  has  an  enclosure  in  front  of  it,  open 
to  the  stand,  but  railed  off  from  the  rest  of  the  race- 
course by  iron  railiogs.  One  of  these  endosures  is 
known  as  the  Beserved  Endosure.  Admission  is 
given  to  that  enclosure  and  its  stand  to  anyone  who 
applies  and  makes  a  payment  of  £1  for  and  in  respect 
of  such  admission.  Every  person  so  admitted  is 
entided  to  walk  and  stand  in  the  enclosure  and  every 
part  of  it,  and  to  sit  in  the  stands.  No  part  of  the 
enclosure  or  stand  can  be,  or  is,  reserved  by  anyone 
for  his  own  use  when  not  actually  there.  Many 
persons  pay  for  admission  to  such  enclosure  and  stand 
upon  such  terms,  and  amongst  them  are  many  pro- 
fessional betting  men  called  bookmakers,  who  pay 
the  same  amount  as  others  for  their  admission  and 
who  are  admitted  on  the  same  terms  as  the  others. 
The  bookmakers  when  in  the  enclosure  shout  out  the 
odds  they  are  prepared  to  bet  agaiust  each  and  every 
horse  in  a  race,  and  for  a  certain  time  they  bet  such 
odds  with  everyone  who  desires  to  bet  and  who  is 
ready,  if  required,  to  deposit  with  the  bookmaker  the 
amount  which  he  bets  against  the  bookmaker,  so  that 
the  bookmaker,  in  case  the  horse  against  which  he 
bets  does  not  win,  keeps  the  money  he  took  on  de- 
posit, bat  if  the  horse  does  win  he  undertakes  to  pay 
the  odds  he  bet  against  the  horse,  ^^e  bookmaker 
goes  to  the  races  and  into  the  enclosure  for  the  pur- 
pose of  betting  in  the  way  described  with  everyone 
who  will  bet  with  him.  The  bookmaker  bets  as  a 
matter  of  business.  To  bet  in  the  way  described  is 
his  business.  The  businesses  of  the  various  book- 
makers are  as  against  each  other  rival  and  compet- 
ing, and  the  business  of  each  bookmaker  is  indepen- 
dent of  that  of  every  other  bookmaker.  No  one  of 
them  assumes  to  exercise  or  does  exercise  any  man- 
ner of  ezdusive  use  of  any  part  of  the  enclosure,  but 
walks  or  stands  in  the  enclosure  and  every  part  of  it 
in  the  same  manner  and  on  the  same  terms  as  every 
other  person  in  the  enclosure.  The  description  above 
given  of  the  betting  carried  on  at  Kempton  races  is  a 
full  and  accurate  account  and  description  of  the  bet- 
ting which  is  carried  on  not  onlv  at  Kempton  races 
in  me  Beserved  Endosure,  but  in  all  racecourse  endos- 
ures in  which  betting  takes  place.  By  the  tenth 
particular  it  was  alleged  that  at  the  time  of  the  pas- 
sing of  the  Betting  Iu>uses  Act,  1853,  such  enclosures 
were  in  like  manner  frequented  by  bookmakers,  and 
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bettang  tiapsactioiui  of  precisely  the  same  oharaoter 
were  therein  openly  and  habitually  carried  on  by 
tUem,  and  had  been  so  carried  on  since  the  beginning 
of  the  present  century. 

It  is  upon  these  facts  that  the  plaintiff  on  the 
record  asKs  for  the  injunction  he  claims  against  the 
defendants.  He  insists  that  upon  these  facts  the 
judge  who  tried  the  case  ought  to  have  found  that 
the  company,  the  owners  of  the  reserved  enclosure, 
did  knowingly  and  wilfully  permit  the  enclosure  to 
be  used  by  persons  other  than  the  company — ^namely, 
the  bookmakers — ^in  a  manner  made  illegal  by  the 
statute  16  &  17  Vict  c.  119.  It  is  impossible  to  say 
that  the  company  opened,  kept,  or  used  the  enclos- 
ure for  the  ijurpose  of  the  company  betting  with 
persons  resorting  thereto.  It  is  impossible  to  say 
that  the  bookmakers  or  any  bookmaker  opened  or 
kept  the  enclosure  at  all.  The  question  must  be 
whether  the  bookmakers  or  some  or  one  was  or  were 
permitted  to  use  and  did  use  the  enclosure  illegally 
within  the  meaning  of  and  therefore  contrary  to  the 
statute.  This  proposition  raises  three  questions  : 
First,  is  such  an  enclosure  such  a  place  as  can  come 
witUhi  the  meaning  of  the  statute  ?  Secondly,  if  yes, 
was  the  enclosure  so  used  by  anybody  as  to  make 
the  enclosure  or  any  part  of  it  a  place  illegally  used 
within  the  meaning  of  the  statute  P  Thirdly,  if  it 
was  used  illegally,  was  such  use  knowingly  and  wil- 
fully permitted  by  the  company  ?  If  all  these  three 
propositions  are  to  be  answered  against  the  company, 
the  injunction  ought  to  be  granted.  If  any  one  of 
them  is  answered  in  favour  of  the  company,  the 
injunction  ought  not  to  be  granted.  In  this  case  it 
is  clear  that  the  company  must  have  known  what  was 
habitually  done  in  the  enclosure.  If,  then,  what  was 
done  was  iU^al,  the  tiiird  proposition  must  be 
answered  against  the  company.  If  what  was  done 
was  not  illegal,  the  third  proposition  must  be 
answered  in  favour  of  the  company.  They  cannot 
be  said  to  have  permitted  what  did  not  exist.  This 
reduces  the  discussion  to  the  first  and  second 
propositions. 

In  order  to  determine  the  first  and  second  proposi- 
tions and  their  importance,  it  is  necessary  in  the  first 
place  to  determine  what  is  the  true  construction  of  the 
statute.  In  order  to  construe  the  statute  the  court  is 
bound  to  consider  the  condition  of  things  exist- 
ing immediately  before  and  at  the  time  of  the 
paHsiug  of  the  statute  which  are  dealt  with  by  the 
statute.  The  court  is  bound  in  this  case  to  consider, 
amongst  other  things,  the  things  stated  in  the  tenth 
particular.  The  statute  commences  with  a  preamble 
which,  in  my  opinion,  is  not  repealed:  <*  Whereas  a 
kind  of  gaming  has  of  late  sprung  up  by  the  opening 
of  places  called  betting  houses  or  omces,  and  the 
receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,'*  &o.  The  miBchief 
desmbed  is  not  gamina;  by  betting  nor  gaming  by 
receiving  money  in  advance,  but  by  such  betting 
being  brought  about  or  rendered  more  easy  by  the 
opening  of  places  called  betting  houses  or  offices.  It 
is  not  betting,  whatever  may  be  its  kind,  which, 
independent  of  locality,  is  struck  at,  but  it  is  the  pro- 
viding of  a  locality  for  particular  kinds  of  betting 
which  is  the  mischief  to  be  dealt  with.  Then  the 
enacting  parts  of  the  statute  commence  thus  :  '*  For 
the  suppression  thereof  be  it  enacted,"  &c.  ''Thereof" 
does  not  mean  ''for  the  suppression  of  betting";  it 
refers  to  the  recited  mischief  of  betting  in  the  new 
manner  of  betting — that  is,  by  the  manner  of  opening 
of  places  called  betting  houses  or  offices,  which  is  a 
njLanner  which  brings  about  betting  or  makes  it  more 
em  for  many  to  bet.  Then  the  enactment  proceeds, 
and  the  description  of  the  locality  is  enlarged  beyond 
the  description  of  it  in  the  preamble.    It  Ascribes  not 


onW  a  place  called  a  betting  house  or  office,  but  says, 
"  ifo  house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used."    Still  it  is  a  kind  of  locality  which 
can  be  opened,  kept,  or  used.     And  in  section  2  this 
locality,  called  a  house,  room,  or  place,  is  one  which 
can  be  taken  and  deemed  to  be  a  common  gaming 
house,  in  which  persons  not  gaming  may  be  found ; 
into  which  the  police  may  force  entrance  by  breaking 
into  it;   and  in  which  they  may  arrest  and  search 
persons  found  in  it,  though  those  persons  are  in  it 
without  any  purpose  of  gaming  at  all.     Taking  into 
account  the  mischief  indicated  in  the  preamble,  ana 
the  description  of  the  locality  in  the  enacting  part  of 
the  statute,  the  locality  being  a  necessary  part  of  the 
offence,  and  the  word  "place"  being  indefinite,  an^ 
so  indefinitely  large  that  it  must  have  some  limitatioi^, 
I  can  see  no  reason  why  the  rule  of  construction  as 
to  the  interpretation  of  general  words  in  a  statute 
following  particular  or  more  limited  words  should  nojt 
be  applied.    That  role  requires  an  interpretation  qf 
the  gener^  words  limiting  them  to  matters  or  thin^ 
of  the  same  kmd,  as  to  the  mischief  being  dealt  with, 
as  the  previoas  words ;  but  an  interpretation  as  wiae 
as  the  umitation  just  described  will  admit.    Applying 
this  rule  of  interpretation  to  the  present  statute,  u 
seems  to  me  that  the  place  must  be  a  place  used  for 
betting,  which  can  for  the  purpose  of  betting  be  not 
unreasonably  deemed  to  be  a  place  of  the  same  kind 
as  a  house,  office,  or  room  used  for  the  purpose  of 
betting.    It  need  not  be  a  building  bailt  like  a  house, 
room,  or  office;  it  need  not  be  a  covered  place;  ik 
need  not  be  railed  off,  or  boarded  off,  so  as  to  prevei>t 
physical  access  to  it  except  through  a  particular  part 
of  the  railing  or  boarding ;  but  it  must  be  a  defined 
space,  capable  from  its  condition  of  being  used  by  a 
person  who  desires  so  to  use  it  as  if  it  were  his  house, 
room,  or  office,  used  by  him  as  such  for  his  bettii^g 
business.      I   think   that   the   Beserved    Endosuia 
described  and  existing  in  this  case  was,  in  consequence 
of  its  structural  condition,  a  defined  space,  capable 
of  being  used  by  a  person  desirous  of  so  using  it  §a 
if  it  were  his  house,  room,  or  office,  used  as  such  for 
his  betting  business. 

Then  arises  the  second  question,  whether  any 
person  did  so  use  the  enclosure  as  to  enable  the  couiSt 
to  say  that  he  used  it  as  if  it  were  his  house,  office, 
or  room,  used  by  him  as  such  for  his  betting  business'. 
Now,  there  are  and  must  be  some  essential  rights  of 
a  person  using  a  place  as  his  house,  his  office,  or  his 
room,  different  from  the  rights  as  to  it  of  persons 
who  are  not  using  it  as  their  house,  office,  or  room. 
He  must  have  some  right  of  user  peculiar  to  himsdi 
and  exclusive  of  their  rights,  if  any.  A  man  cannoi 
be  said  to  be  using  a  room  as  his  room  or  office  i^, 
when  he  comes  to  it,  he  finds  it  full  of  people,  evea 
if  they  have  come  to  see  him  or  to  deal  with  him,  anil 
yet  he  has  no  right  to  say,  "  Make  way  or  room  for 
me  to  coire  into  my  room  or  office."  A  man  cannot 
be  said  to  be  using  a  table  as  his  table  if  any  person 
who  can  find  room  at  the  table  has  as  much  right  as 
he  has  to  come  to  it  and  use  it  in  any  way  such  person 
thinks  fit.  The  user  by  a  person  of  a  place  as  if  it 
were  his  room  or  office  necessarily  implies  some 
exclusive  right  in  him  as  against  some  other  persons. 
He  may  have  partners  in  the  room,  or  he  may  use 
part  of  the  room  as  his  office,  whilst  others  have  ^ 
independent  right  to  use  another  part  of  the  room  as 
their  office ;  but  the  part  of  the  room  or  place  which 
can  be  said  in  any  reasonable  sense  to  be  used  by  him 
as  his  office  must  be  a  part  which  he  claims  to  use 
and  does  use  exclusively  as  his  against  some  people. 
Applying  that  rule  to  the  enclosure  in  question,  the 
facts  seem  to  me  to  show  that  no  one  of  the  book- 
makers described  in  the  evidence  does  claim  to  i 
and  does  use  any  part  of  the  enclosure  as  his  part 
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it  ezdiuiyely  as  against  any  one.  To  say  that  be 
uses  or  claims  to  use  the  spot  of  ground  on  which  he 
is  at  the  moment  standing  as  his  room,  office,  or 
plac9  exclusively  as  against  all  the  world,  as  if  it  were 
his  room  or  office,  is  beyond  all  reason.  So  long, 
therefore,  as  an  enclosure  on  a  racecourse  is  used 
only  as  this  enclosure  was  used,  it  cannot,  in  my 
opinion,  be  said  to  be  a  place  used  contrary  to  the 
prohibitions  or  subject  to  the  penalties  imposed  by 
the  statute.  If  an  enclosuse  on  a  racecoure  or  else- 
where is  used  only  as  this  enclosure  was,  no  one  can 
properly  hold  that  the  enclosure  is  being  illegally 
used  contrary  to  the  statute.  As  matter  of  law, 
there  is  no  legal  evidence  to  bring  it  within  the 
statute.  If  any  other  circumstance  is  added  and 
relied  upon  in  any  other  case,  the  whole  case  must 
then  be  considered  subject  to  the  rule  I  have  laid 
down. 

It  follows  that  I  do  not  agree  with  the  inter- 
pretation put  upon  the  statute  or  the  application 
made  of  it  to  the  facts  in  the  case  of  Hawke  y. 
Dunn,  It  seems  to  me  that  the  learned  judges 
in  that  case  did  not  rightly  determine  what 
kind  of  user  of  the  place  will  bring  it  within 
the  prohibition  of  the  statute.  Their  judgment  is 
open  to  this  criticism,  that,  according  to  it,  if  a  book- 
maker makes  what  the  judgment  calls  a  ready-money 
bet  in  a  place  which  it  is  possible  to  use  so  as  to 
make  it  a  prohibited  place  within  the  statute,  the 
mere  fact  of  his  so  doing  makes  it  a  prohibited  place. 
And  it  seems  to  me  that  this  conclusion  is  founded  on 
the  view  mentioned  in  the  judgment  that  one  of  the 
practices  deemed  to  be  objectionable  was  the  practice 
of  ready- money  betting,  wherever  such  betting  was 
made,  without  reference  to  the  locality  in  which  such 
bet  was  made.  With  that  view  I  cannot,  as  I  have 
said,  agree.  I  may  repeat  that,  in  my  opinion,  the 
mischief  aimed  at  was  not  gaming  by  betting  nor 
gaoung  by  receiving  money  in  advance,  but  by  such 
betting  being  brought  about  or  rendered  more  easy 
by  the  opening  or  keeping  or  using  a  place  for  the 
purpoee  of  msJdng,  as  a  matter  of  business,  such 
beU. 

The  other  cases  which  have  been  cited  before  us 
must  be  considered,  if  this  judgment  of  mine  is 
oorreot,  as  instances  to  which  the  rule  now  laid  down 
most  be  applied.  I  cannot  undertake  by  ingenuity 
to  explain  any  of  them  away.  I  think  tmit  my 
present  view  of  the  statute  is  what  I  substantially 
stated,  though  not  so  elaborately,  in  Bowa  y.  Fenwick, 
22  W.  B.  804,  L.  E.  9  C.  P.  339.  Whether  the 
statute  was  in  that  case  rightly  applied  to  what  was 
called  an  umbrella  may  be  doubtful.  If  the  thing 
vas  really  a  tent  I  should  think  the  decision  right ; 
if  the  thing  was  really  an  ordinary  umbrella  I  think 
the  decision  was  wrong.  In  Sn(nv  y.  Hill,  33  W.  R. 
475,  14  Q.  B.  D.  588, 1  think  that  A.  L.  Smith,  L.J., 
took  the  the  same  view  of  the  statute  as  I  had  done 
in  Boips  y.  Fenwick,  and  do  now.  I  think  that  the 
case  of  Qallaway  v.  Mariea,  30  W.  B.  151,  8  Q.  B.  D. 
275 — the  case  of  a  betting  man  standing  on  a  stool  to 
bet — was,  with  deference,  wrongly  decided.  I  must 
say  that  I  think  Eastwood  y.  Miller,  22  W.  B.  799, 
I^  B.  9  Q.  B.  440,  was  wrong.  The  defendant  occu- 
pied the  field  and  charged  people  for  entering  it. 
Bat  I  cannot  see  that  he  used  it  for  the  purpose  of 
betting  himself  at  all.  I  am  of  opinion  that  this 
appealshould  be  allowed. 

Lqtdley,  L.J. — ^This  action  is  brought  by  a 
ahaieholder  of  a  company  to  restrain  it  from 
carrying  on  its  business  in  a  manner  alleged  by 
tfae  plaintiff  to  be  illegal— viz.,  contrary  to  the 
nsoraiona  of  what  is  now  shortly  called  the  Betting 
Bouses  Act,  1853  (16  t&  17  Yi«t.  c.  119;.    An  in- 


junction had  been  granted  by  the  Lord  Chief  Justify 
on  the  authority  of  Hawke  y.  Dunn,  a  con8idere4 
and  unanimous  decision  of  a  Divisional  Court,  and 
which  the  Lord  Chief  Justice  considered  himsdf 
compelled  to  follow.  No  objection  was  taken  befoiie. 
him  nor  before  us  that  the  court  had  no  jurisdiction 
to  grant  an  injunction  to  restrain  the  commission  o| 
what  is  a  criminal  offence  if  the  plaintiff  is  right. 
It  has  been  assumed,  and  perhaps  rightly,  that  the 
court  has  jurisdiction  to  protect  the  sHareholders  of 
a  company  from  a  misapplication  by  the  company  oi 
its  property,  although  such  misapplication  may  be 
punishable  as  a  criminal  offence.  I  shall  also  assume 
such  jurisdiction  and  leave  this  point  open  for 
decision  when  raised  and  insisted  on. 

The  present  case  was  decided  on  admitted  facts, 
and  one  of  those  facts — ^viz.,  what  was  common  prac- 
tice in  1853 — is  very  important.  The  particulars 
describe  in  detail  the  enclosure  complained  of  and  the 
use  made  of  it,  and  in  the  tenth  particular  it  is  stated 
that  "at  the  time  of  the  passing  of  the  Betting 
Houses  Act,  1853,  such  enclosures  were  in  like 
manner  frequented  by  bookmakers,  and  betting 
transactions  of  precisely  the  same  character  were 
therein  openly  and  habitually  carried  on  by  them 
and  had  been  so  carried  on  since  the  beginning  of 
the  present  century."  I  presume  that  this  statement 
could  be  proved,  if  not  admitted,  and  that  it  is 
admitted  simply  to  saye  the  expense  of  formal  proof. 

With  these  preliminary  observations  I  proceed  to 
consider  the  statute  on  which  the  case  really  turns. 
The  title,  if  part  of  the  Act,  the  preamble,  and  the 
first  twelve  sections  are  all  material ;  the  <  other 
sections  throw  no  light  on  them.  An  examination  ^f 
the  statute  from  its  commencement  to  the  end  of 
section  12  shows— (1)  that  the  object  of  the  Legis- 
lature was,  if  possible,  to  suppress  a  kind  of  gaming 
which  had  then  lately  (in  1853)  sprung  up,  and  which 
is  described  in  the  preamble ;  (2)  that  in  order  to 
attain  this  object  betting  houses  and  other  placesf^re 
prohibited  and  are  declared  to  be  common  nuisanqe^ 
and  to  be  gaming  houses  within  8  &  9  Yiot.  o.  109, 
sections  1  and  2 ;  (3)  that  penalties  are  imposed  on 
those  who  keep  such  places  and  those  who  in  any  way 
advertize  them  (sections  3,  4,  and  7) ;  (4)  that  places 
suspected  of  being  such  as  are  prohibited  may  be 
broken  into  and  persons  in  them  may  be  arrested, 
and  all  documents  found  therein  and  relating  to 
racing  or  betting  may  be  seized  (sections  11  and  12). 
The  Act,  in  short,  is  aimed  at  betting  houses  and  at 
those  who  keep  them;  it  is  not  aimed  at  betting 
anywhere  nor  at  persons  who  go  to  betting  houses  to 
bet  with  those  who  keep  them.  The  language  of 
sections  1  and  3  in  some  respects  goes  much  further 
than  that  of  the  preamble,  and,  when  clear  and  un- 
ambiguous, effect  must  be  given  to  the  wider  lan- 
guage of  the  enacting  sections.  For  example,  the 
preamble  mentions  only  **  the  opening  of  places 
called  betting  houses  or  offices  and  the  receipt  of 
money  in  adyance  by  the  owners  or  occupiers  of  such 
houses  and  offices  or  by  other  persons  acting  on  thw^ 
behalf,"  whilst  section  1  plainly  prohibits  not  only  the 
opening  but  the  keeping  and  using  of  such  places  and 
betting  with  persons  resorting  thereto,  whether  they 
pay  money  in  advance  or  not.  The  language  of  th^ 
prohibition  being  in  these  respects  plain  and  un- 
ambiguous, it  cannot  be  properly  restricted  by  the 
language  of  the  preamble.  But  when  it  becomes 
necessary  to  ascertain  what  sort  of  places  other  than 
betting  houses,  rooms,  or  offices  were  aimed  at,  ther^ 
is  much  more  difficulty.  No  person  can  bet  except 
in  some  place  or  other,  and  whenever  he  bets  in  ax^ 
place  he  uses  that  place  for  betting.  To  ooi^stnM 
*'  other  place  "  or  **  place  **  in  its  ordinary  sense  of 
any  and  every  place   where  persons  can  or  do  be^ 
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would  inrolye  an  absolato  prohibition  of  betting,  and 
would  have  rendered  it  qoite  unnecessary  to  specify 
betting  houses,  rooms,  or  offices.  But  the  Legis- 
lature clearly  did  not  intend  to  prohibit  and  have 
not  prohibited  all  betting,  nor  even  all  betting  by 
persons  who  deposit  their  stakes.  Borne  limitation 
must  therefore  be  put  on  the  expression  '*  other  place  " 
or  '*  place,"  and  the  real  difficulty  is  to  discover, 
first,  what  sort  of  place  is  prohibited ;  and,  secondly, 
to  determine  whether  the  enclosure  with  which 
we  haye  to  deal  on  the  present  occasion  is  such  a 
place. 

The  language  of  the  Act  itself  indicates  what  sort 
of  place  was  aimed  at  by  the  Legislature,  although  no 
definition  of  the  word  *' place"  is  to  be  found  in  the 
Act.    The  places  aimed  at  are  described  as  ''  places 
called  betting  houses  or  offices  "  (see  the  preamble) ; 
they  are  referred  to  as  "  house,  office,  room,  or  other 
place  "  (section  1) ;  as  some  place  to  which  persons  do 
or  can  resort  for  betting  ^section  1) ;   as  some  place 
where  the  business  of  betting  is  carried  on  (sections  1, 
3,  and  4) ;  as  some  place  used  as  a  betting  house  or 
office,  and  which  can  be  forcibly  entered  under  a 
magistrate's    warrant,    or    an    order    of    the  Com- 
missioners of  Police  (sections  11,  12);  as  some  place 
which  can  be  advertised  as  a  betting  place  (section  7); 
as  some  place  which  can  be  reasonably  regarded  as  a 
common  nuisance  (section  1);    and  which  it  is  not 
absurd  to  treat  as  a  naming  house  within  8  &  9  Yict. 
c.  109  (section  2).    The  sort  of  place  aimed  at  can  be 
gathered,    though    not   very    distinctly,    from    the 
utnguage  then  used ;  and  it  appears  to  me  reasonably 
clear  that  a  betting  house  or  office  is  the  type  of 
place  which  the  Legislature  had  in  view;  and  that  no 
place  is  within  the  Act  which  is  so  unlike  a  betting 
house  or  office  as  not  to  resemble  it  otherwise  than  by 
being  a  place  where  some  persons  sometimes  bet  or 
even  go  to  bet.    I  cannot  bring  myself  to  think  that 
a  place  which  is  so  unlike  a  betting  house  or  office  as 
an  ordinary  English  racecourse  is  within  the  Act  at 
all.    This  was  the  view  taken  by  the  Scotch  court  in 
HmreUy  v.  Hart,  13  Coui-t  of  Sess.  Cas.  (Court  of 
Justiciary),    4th    series,   9,    cited   by   Mr.   Walton. 
On  the  other  hand  there  may  be  betting   houses 
or  offices  or  other  places  of  that  sort  on  a  heath 
or  anywhere  where  people  congregate  to  see  a  race 
or  any  other  exhibition.    There  may  be  a  betting 
booth,  or  enclosure,  or  ring,  or  place,  not  easy  to 
describe  by  any  appropriate  name,  which  sufficiently 
conforms  to  the  type  of  a  betting  house  or  office  as  to 
be  hit  by  the  Act ;  and  I  am  not  prepared  to  say  that 
the  cases  of  Shaw  v.  Morley,  16  W.  R.  763,  L.  B.  3 
Ex.  137  ;  Bows  v.  Fenwick;  and  Qallaway  v.  Maries, 
were  decided  on  any  erroneous  principle. 

The  desk  the  stool  and  umbrella,  and  the  wooden 
box  which  had  to  be  considered  in  those  cases  were 
held  to  conform  to  the  type  of  a  betting  office  and  to 
be  prohibited  accordingly.  These  cases  seem  to  me  to 

§0  to  the  very  verge  of  the  law  in  the  application  of 
lie  principle  on  which  they  were  decided.  Doggett  t. 
CaUems,  13  W.  B.  160,  17  C.  B.  N.  S.  669,  in  Ex. 
Ch.,  13  W.  B.  390,  19  C.  B.  N.  S.  765,  turned  on 
sections  4  and  5  of  the  statute,  and  the  actual 
decision  does  not  assist  us.  There  was  so  much 
difference  of  opinion  about  the  meaning  of  a 
« place"  that  the  case  is  a  very  unreliable  guide 
•  on  that  head.  Eastwood  ▼.  Miller  and  Haigh  v. 
Town  Council  of  Sheffield,  23  W.  B.  647,  L.  B.  10 
Q.  B.  102,  are  the  only  other  cases  prior  to  Hawke  ▼. 
Dunn  which  I  think  it  necessary  to  notice.  Both 
were  cases  stated  by  magistrates  who  found  that  the 
grounds  then  in  question  were  places  within  the  Act. 
The  court,  therefore,  had  only  to  say  whether  there 
was  evidence  to  justify  such  a  finding,  and  the  court 
decided  tiiat  there  was.    The  court  cam|to  the  con- 


clusion that  it  could  not  say  as  a  matter  of  law  that 
the  magistrates  were  wrong.  But  bearing  this  in 
mind  Eastwood  t.  Miller  seems  to  have  been  merely  a 
case  of  betting  at  a  pigeon  match,  and  went  too  far. 
In  Haigh  y.  Tovm  Council  of  Sheffield  there  were 
several  circumstances  to  justify  the  finding  of  the 
mamtrates — viz.,  tiie  connection  of  the  grounds  with 
the  nouse,  the  desks  and  stools,  and  clerks,  which,  if 
inside  the  house  instead  of  outside,  would  have  made 
the  case  an  easy  one.  It  would  have  been  going  too 
far  to  say  that  there  was  no  evidence  there  to  support 
the  finding  of  the  magistrates. 

Having  pointed  out  to  the  best  of  my  ability  what 
sort  of  betting  place  is  prohibited,  I  pass  on  to  con- 
sider whether  the  Beserved  Enclosure  with  which  we 
have  to  deal  is  the  kind  of  place  aimed  at  by  the 
Legislature.  It  is  a  place  where  any  one  can  go  who 
chooses  to  pay  £1 ;  where  bookmakers  and  others 
resort  for  betting  purposes ;  where  bets  are  made  for 
money  deposited  as  well  as  on  credit,  and  where 
many  persons  go  without  betting  or  intending  to  bet. 
but  simply  to  see  the  race  and  their  friends  and 
acquaintances.  The  place  does  not,  in  my  judgment, 
come  up  to  the  type  of  a  betting  house  or  office  such  as 
the  Legislature  has  prohibited.  This  conclusion  is, 
in  my  opinion,  strengthened  by  the  preamble  and  by 
the  statement  as  to  the  long  existence  and  use  of  such 
enclosures  as  these  before  1853.  Having  regard  to 
this  statemteit  and  to  the  preamble  and  to  the 
ambiguity  of  the  word  *< place"  in  the  enacting 
clauses,  I  am  unable  to  construe  the  Act  as  aimed  at 
or  as  including  such  an  enclosure  as  this  is.  This 
conclusion  is  further  strengthened  by  the  fact  that 
such  enclosures  so  used  were  not  supposed  to  bo 
illegal  until  the  last  two  or  three  years.  As  regards 
the  case  of  Hawke  v.  Dunn,  I  am  of  opinion  that  it 
was  wrongly  decided,  and  that  sufficient  attention 
was  not  paid  to  the  type  of  place  which  the  Lms- 
lature  was  aiming  at.  The  decision  can,  in  my  judg- 
ment, only  be  supported  by  treating  the  Act  as  an 
Act  for  the  suppression  of  betting  instead  of  an  Act 
for  the  suppression  of  betting  in  a  particular  de- 
scription ox  place.  The  appeal  ought  to  be  allowed* 
and  judgment  entered  for  the  defendants. 

LoFBS,  L.J.-— The  plaintiff  claims  an  injunction 
against  the  defendant  company  to  restrain  them  from 
using  or  knowingly  permitting  to  be  used  a  certain 
enclosure  at  Eempton  Park,  known  as  the  Beserved 
Enclosure,  for  betting  purposes,  and  from  carrying  on 
their  business  in  a  manner  contrary  to  the  provisions 
of  the  Betting  Houses  Act,  1853,  and  contrary  to  their 
memorandum  of  association,  and  from  expending  the 
assets  of  the  company  in  and  about  the  conduct  of 
of  such  illegal  business. 

The  case  was  heard  before  the  Lord  Chief  Justice 
(Lord  Bussell  of  Killowen),  and  he  granted  the 
injunction,  acting  upon  the  recent  decision  in  Hawke 
V.  Dunn,  The  use  of  the  enclosure  for  the  purpoees 
alleged,  and  the  knowledge  of  the  defendants  that  it 
was  so  used  was  admitted,  but  it  was  contended  that 
the  enclosure  was  not  a  "  place  "  within  the  meaning 
of  the  statute.  The  en^osure  in  question  is  un- 
covered, and  is  about  a  quarter  of  an  acre  in  extent. 
The  public  are  admitted  indiscriminately  to  this 
enclosure  on  making  the  required  payment ;  some  are 
professional  bookmakers,  others  go  there  for  Hie 
purpose  of  backing  horses  with  the  professional 
bookmakers,  and  ouers  do  not  bet  at  all.  The  book- 
mskers  go  there  as  a  portion  of  the  general  public,  and 
on  the  same  terms  in  all  respects.  They  have  no 
special  rights,  privileges,  or  control  beyond  those 
possessedby  the  genml  public,  who  frequent  the 
endloeure.  The  bookmaker  does  not  confine  himself 
]  to  any  fixed  «pat  in  the  enclosure,  nor  does  he  use 
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inythmg  farooghi  oo,  or  fixed  to,  the  soil,  moh  as  a 
desk,  ttool»  mnbrella,  or  box,  but  is  generally  to  be 
foiiiid  m  or  near  to  the  same  part  of  the  endosure. 
No  betting  lists  are  exhibited. 

Is  this  endosnre  "  a  plaoe  "  within  the  meaning  of 
the  Betting  Houses  Act,  1863  P 

Betting  per  $e  is  not  illegal,  and  is  only  made 
illegal  by  the  Act  of  1853  if  carried  on  in  prohibited 
plsM. 

The  Act  of  1863  is  a  penal  statute,  and  must  be 
conftmed  strictly;  by  which  I  mean  that  the  court, 
in  construing  such  a  statute,  must  see  that  the  thing 
charged  is  an  offsnoe  within  the  plain  meaning  of  the 
words  used,  so  as  to  carry  out  the  true  intention  of 
the  Legislature.  I  accept  the  statement,  and  haye  no 
donbt  of  its  accuracy— namely,  that  at  the  time  of 
the  passing  of  the  Act  of  1863  betting  of  the  same 
character  as  that  complained  of  in  this  case  had  for 
many  Tears  previously  been  habitually  and  notoriously 
carried  oh  on  racecourses  and  in  enclosures  on  race- 
oourses,  and  has  since  that  time  been  so  carried  on 
until  Quite  recently  without  any  suggestion  of  its 

I  now  approach  the  Act  of  1863.  It  is  called  an 
Act  for  the  Suppression  of  Betting  Houses.  The 
title,  it  is  true,  is  no  part  of  the  Act,  but,  as  was  said 
hr  Jessel,  M.B.,  in  Button  ▼.  Sutton,  31  W.  £.  369,  22 
Cb.  D.  611,  it  is  always  in  the  roll,  and  may  be 
looked  at  in  order  to  remove  any  ambiguity  in  the 
words  of  the  Act.  It  cannot  be  used  to  control  the 
express  provisions  of  an  Act,  yet,  if  there  be  in  those 
provisions  anything  admitting  of  a  doubt,  the  tiUe 
of  the  Act  is  a  matter  proper  to  be  considered  in 
order  to  assist  in  the  interpretation  of  the  Act,  and 
thereby  to  give  to  the  doubtful  language  in  the  body 
of  the  Act  a  meaning  consistent,  rather  than  at 
rarisnoe,  with  the  dear  title  of  the  Act. 

Applying  this  rule  to  the  present  case,  it  is  not  too 
tnudi  to  say  that  it  shows  the  words  "plaoe"  or 
''other  place  "  was  intended  to  have  a  restricted  or 
limited  meaning,  otherwise  the  title  of  the  Act  might 
have  been  "An  Act  for  the  Suppression  of  Betting 

Afain,  look  at  the  preamble.  **  Whereas  a  kind  of 
gammg  has  of  late  sprung  up  tending  to  the  injury 
and  demoraliaation  of  improvident  persons  by  the 
opening  of  places  called  betting  houses  or  offices, 
sod  the  receiving  of  money  in  advance  by  the  owners 
or  ooonpiera  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises  to 
pay  money  on  events  of  horse  races  and  the  like 
contingBncies."  The  only  places  mentioned  are 
betting  houses  x>r  offices,  ana  the  demoralization  is 
Bsid  to  be  caused  by  a  kind  of  gaming  '*  of  late 
sprung  up."  There  is  no  mention  of  racecourses, 
though  horse-races  are  evidently  in  the  mind  of 
the  Legislature.  Betting  on  racecourses  and  in 
eadosures  on  racecourses  had  existed  for  years,  and 
could  not  be  said  to  be  "  a  kind  of  ^ming  of  late 
sprung  up."  On  the  other  hand,  bettmg  in  betting 
honses  was  new,  and  was  in  1853  regarded  as  an  evil 
to  be  remedied.  The  rule  is  that  when  the  words  of 
the  enactment  are  dear  the  preamble  is  to  be  disre- 
gsrded,  but  when  the  words  are  equivocal  effect  is  to 
be  g^ven  to  it  to  the  extent  that  it  shows  what  the 
Le^slature  are  intending,  and  if  general  language  is 
used  in  the  enactment  which  it  is  clear  must  have 
been  intended  to  have  some  limitation  put  upon  it, 
the  preamtde  may  be  used  to  indicate  to  what  parti- 
eolsr  instances  the  enactment  is  intended  to  apply. 

It  cannot  be  said  that  *'  plaoe"  or  **  other  place  "  was 
intended  to  include  all  places ;  if  so,  it  would  amount 
to  this,  that  the  Act  was  passed  to  suppress  betting, 
for  no  person,  so  far  as  I  know,  cau  bet  without 
occupying  a  place,  if  it  is  only  the  place  upon  which 


he  is  at  the  time  standing ;  and,  if  he  bets,  he  uses 
that  place  for  betting. 

Both  the  title  of  the  Act  and  the  preamble  of  the 
the  Act  indicate  some  limitation  to  oe  put  on  the 
words  "place  "  or  "  other  place." 

But  what  limitation  P  That  is  to  be  gathered  from 
the  words  used  in  the  first  four  sections  of  the  Act, 
('house,  office,  room,  or  other  place,"  and  *'  house, 
office,  room,  or  place."  Surely  the  doctrine  of 
voscitur  a  sociis  or  ttfusdem  generis  is  applicable  here. 
That  doctrine  may  be  thus  enressed— namely,  where 
there  are  general  words  following  particular  and 
specific  words,  the  general  words  must  be  confined 
to  things  of  the  same  kind  as  those  spedfied.  A  sood 
illustration  of  what  I  mean  is  the  case  of  Poweu  v. 
Boraeton,  13  W.  £.  466,  18  G.  B.  N.  S.  176,  where 
it  was  held  that  '*  other  building"  to  qualify  for  tiie 
parliamentary  franchise  under  section  27  of  the  Beform 
Act,  1832,  must  be  something  substantial  and  efuedem 
generis  with  the  preceding  words,  '*  house,  warehouse, 
counting-house,  shop."  I  cannot  hold  that  an  open 
racecourse  or  open  endosure  in  a  racecourse  is  efusdem 
generis  with  house,  office,  or  room — an  endosure 
where  there  is  no  structure  of  any  kind,  nothing 
built  upon  or  fixed  into  the  soil,  and  no  appropriation 
of  any  fixed  spot,  and  to  whidi  the  pubUc  are 
indiscriminatdy  admitted. 

But  if  we  further  examine  the  statute  we  shall 
find  further  indications  that  this  statute  was  never 
intended  to  apply  to  racecourses  or  endosures  in 
racecourses  used  for  betting.  By  section  2  the  place 
struck  at  is  to  be  deemed  to  be  a  common  gaming 
house  within  the  statute  8  &  9  Yict.  c.  109,  and  may 
be  indicted  as  such.  How  could  an  endosure  in  a 
racecourse  by  any  stretch  of  the  imagination  be 
deemed  to  be  a  gaming  house?  Section  7,  again, 
does  not  seem  applicable  to  an  endosure  on  a  race- 
course, but  rather  to  something  like  a  house,  office, 
or  room,  whidi  can  be  advertized.  Then,  again, 
section  11,  authorizing  police  constables  to  enter  by 
force  '*  whether  by  breaking  doors  or  otherwise," 
and  to  search  and  to  seize  all  lists,  cards,  or  other 
documents  rdating  to  betting  found  in  such  house  or 
premises,  points  rather  to  betting  houses  or  places 
resembling  a  house,  room,  or  office  rather  than  an 
open  endosure  in  a  racecourse.  Section  12  is  very 
significant.  It  enables  a  commissioner  of  police  to 
authorize  any  superintendent  of  police  to  enter  any 
house,  office,  room,  or  place  if  he  suspects  that  such 
office,  room,  or  place  is  K^t  or  used — as  what  ? — as  a 
betting  house  or  office.  How  could  this  endosure  be 
used  as  a  betting  house  or  office?  I  cannot  think 
that  a  place  so  unlike  a  house,  office,  or  room  as  the 
endosure  can  have  been  contemplated  by  the  Act. 
If  this  endosure  is  within  the  Act,  why  not  the  whole 
racecourse?  Why  not  anyplace  where  a  man  stands 
and  bets  ?  So  to  hold  would  be  equivalent  to  holding 
that  betting  anywhere  and  everywhere  is  illegal,  and 
would  make  it  difficult  to  understand  why  the  Act  of 
Parliament  specified  any  places. 

The  Act  was  intended  to  strike  at  betting  houses 
or  something  resembling  a  betting  house  where 
betting  was  carried  on,  but  was  not  intended  to 
interfere  with  betting  on  racecourses  such  as  had  been 
carried  on  for  very  many  years  before  the  passing  of  the 
Act.  If  the  contention  of  the  respondent  is  correct, 
the  Act  of  1853  should  have  been  entitied  an  Act,  not 
for  the  suppression  of  betting  houses,  but  for  the 
suppression  of  betting.  In  my  judgment  Hawke  v. 
Dunn  was  wrongly  dedded.  That  case  has  carried 
the  law  further  than  any  of  the  previous  cases  and 
cannot  be  supported. 

I  think  it  unnecessary  to  refer  at  any  length  to  the 
previous  authorities.  They  are  all  distinguishable 
from  the  present  case.    The  cases  most  relied  on  by 
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Ito'jrefpoiideiitfl  were  the  cases  of  a  desk,  stool, 
umbrella,  and  box  placed  upon  or  fixed  in  tiie  loeus 
m'qmf*  •  I  do  not  believe  that  in  anjr  of  those  oases  a 
oonviotion  would  hare  taken  place  if  the  desk,  stool, 
umbrella,  or  box  had  not  been  present,  and  the  court 
had.  been  aakecLto  hold. the  locua  in  qua  .prohibited 
utider  the  Act  witlioat  such  accessories.  There  is  no 
dwk,  .stool,  umbrella,  or  box  in  this  enclosure,  and, 
as-  I  have  said  before,  nothing  that  can  be  said  to 
have  any  resemUanoe  to  a  house,  room,  or  office 
used  for  betting.  Whether  the  construction  of  the 
statute  was  not  somewhat  strained  in  these  cases  to 
which  I  have  last  referred  it  is  unnecessary  for  the 
piHcpoies  .of  this  case  to  decide.  In  Oailaway  y. 
MaYi^y  which  was  heard  by  Grove,  J.,  and  myself, 
and  which  was  the  box  case,  I  felt  great  hesitation  in 
holding  that  a  wooden  box  such  as  described  could 
be  a  place  within  the  meaning  of  the  Act,  but  con- 
sidered ^  that  I  was  bound  by  previous  decisions. 
Each  case  must  depend  upon  its  own  particular  cir- 
cumstances, and  it  is  not  difficult  to  imagine  some- 
thing f^ed  on  a  racecourse  which,  without  being  a 
house,  room,  or  office,  would  so  resemble  them  and 
so  partake  of  their  nature  when  used  for  betting 
purposes  as  to  come  within  tiie  meaning  of  the 
Act. 

I  do  not  attempt  to  define  what  is  a  ''  place  " ;  all 
I  say  is — and  that  I  say  without  hesitation — that  this 
enclosure  is  not  a  place  within  the  meaning  of  the 
Act  of  Parliament. 

No  point  has  been  made  that  an  injunction  will  not 
lie  to  restrain  the  comuussion  of  a  criminal  offence. 
I  believe  that  it  will  lie  when  its  object  is  to  protect 
the  shareholders  of  a  company  from  any  misapplica- 
tion of  its  property,  although  such  application  may 
be  punishable  as  a  criminal  offence.  The  appeu 
will  be  allowed. 

A.  L,  Smith,  L.J. — This  action  is  brought  to 
review  in  a  court  of  appeal  a  judgment  given  in  the 
Queen's  Bench  Division  in  the  case  of  Hawke  v.  Dunn, 
and  the  real  question  to  be  determined,  disregarding 
the  form  in  which  the  action  is  brought,  is  whether 
a  professional  bookmaker,  who  carries  on  his  busi- 
ness in  the  accustomed  manner,  moving  about  an 
enclosure  at  a  race-meeting  betting  with  those  of  the 
public  who  are  desirous  of  betting  with  him,  sins 
against  the  provisions  of  the  Betting  Houses  Act, 
1853,  entitied  *<  An  Act  for  the  Suppression  of  Betting 
Houses." 

If  such  bookmaker  sins  against  the  Act,  so  do  all 
owners  of  racecourses  who  knowingly  and  wilfully 
permit  such  bookmaker  to  carry  on  his  calling  in  the 
endosares  thereat,  and  each,  whether  bookmaker  or 
owner  of  a  racecourse,  is  liable  to  fine  or  imprison- 
ment with  or  without  hard  labour  for  not  exceeding 
six  calendar  months,  and  any  person  who  may  happen 
to  be  within  the  endosure  when  a  professional  book- 
maker is  there  plying  his  calling  is  liable  to  be 
arrested  and  searched  and  taken  before  a  justice  of 
the  peace. 

Although  the  Statute  Law  Bevision  Act,  1892  (55 
&  56  Yict.  c.  19),  in  one  particular  deals  with  this  Act 
of  1853,  as  also  does  the  Short  Tities  Act  of  1892  (55 
Yict.  c.  10),  they  are  wholly  immaterial  to  the  present 
case,  and  the  Act  of  1853  must  be  construed  as  iE  those 
Acts  had  not  been  passed  and  the  question  had  arisen 
shortly  after  the  Boyal  Assent  had  been  given  to  the 
Act  of  1853  upon  the  20th  of  August  of  that  year. 

Before  I  turn  to  this  Act,  upon  the  true  construc- 
tion of  which  the  decision  of  this  case  entirely  depends, 
I  must  point  out  that  prior  to  the  time  of  its  passing 
all  kinds  of  betting,  whether  by  professional  book- 
makers or  by  the  public,  were  perfectly  legal,  no 
matter  where  the  bets  were  made,  or  whether  carried 


on  upon  credit  or  by  the  payment  of  money  by  way 
of  deposit  on  bets,  which  is  called  "ready-money 
betting." 

In  the  year  1845  the  Legislature  had  enacted  by 
the  Qaming  Act,  1845  (8  &  9  Yict.  o.  109),  s.  18,  that 
all  contracts  or  agreements  by  way  of  gaming  or 
wagering  should  thereafter  be  nuU  and  void  and 
incapable  of  being  cmforoed  in  any  court  of  law  or 
equity,  so  that  bets  after  the  passing  of  the  Act  of 
1845  won  upon  horse-races  or  other  events  became 
mere  debts  of  honour  incapable  of  being  enforced, 
but  the  bet  itself  or  betting  in  general,  whether  upon 
credit  or  by  way  of  ready-moxiey,  wherever  carried  on, 
was  in  no  way  made  illegal,  the  only  disability 
attaching  thereto  being  that  money  won  by  betting 
oould  not  be  recovered  if  the  loser  did  not  chooee  to 
pay.  Thus  far  the  Legislature  had  gone,  and  so 
matters  stood  at  the  time  when  the  Act  for  the 
suppression  of  betting  houses  came  to  be  passed  in 
1853. 

The  material  facts  of  this  case,  which  are  admitted 
to  be  correct,  are  as  follows:  At  Kempton  Pork 
Bacecourse  there  is  a  piece  of  ground  of  about  a 
quarter  of  an  acre  in  extent,  known  as  the  BeserVed 
Enclosure,  which  is  enclosed  by  iron  raib.  Persons 
are  admitted  to  this  enclosure  on  race-days  varying 
in  number  from  500  to  2,000,  amongst  whom  there  afs 
always  professional  bookmakers  varying  from  100  to 
200  in  number.  These  bookmakers  are  admitted  td 
this  enclosure  as  members  of  the  general  public  and 
upon  the  same  terms,  both  as  to  payment  and  re- 
admission.  These  bookmakers  have  no  rights, 
interest,  or  control  in  or  over  the  enclosure,  nor  have 
they  any  special  rights  or  privileges  therein.  Each 
bookmaker  is  accompanied  by  a  clerk.  The  book- 
makers do  not  confine  themselves  to  any  fixed  spot 
in  the  enclosure,  nor  do  they  use  any  such  apparatus 
as  a  desk,  stool,  umbrella,  or  tent,  though  any  par- 
ticular bookmaker  is  usually  to  be  found  in  or  near 
the  same  spot  of  the  enclosure.  In  this  enclosure 
these  bookmakers  carry  on  their  business  in  competi- 
tion with  each  other,  betting  with  those  of  the  public 
who  are  within  the  enclosure  and  who  may  be 
desirous  of  betting  with  them,  whether  upon  credit  or 
by  way  of  rmwly-money  betting.  It  is  also  admitted 
to  be  the  fact  that  from  the  commencement  of  the 
present  century — that  Ib,  for  at  least  half  a  oentury 
before  the  passing  of  the  Betting  Houses  Act  of  1853 — 
and  down  to  the  present  time  enclosures  at  race- 
meetings  similar  to  that  at  Kempton  Park  have  been 
frequented  by  bookmakers  who  have  therein  openly 
and  habitually  carried  on  betting  transactions  of 
precisely  the  same  character  as  those  carried  on  by 
the  bookmakers  in  the  preseut  case — that  is,  upon 
credit  and  by  way  of  ready  money,  and  that  until 
recently  there  had  been  no  suggestion  that  such 
betting  was  illegal. 

These  being  the  facts  of  this  case,  I  come  to  the 
question — What  kind  of  betting  has  the  Act  of  1853 
for  the  first  time  made  illegal  ?  It  cannot  be  said 
that  it  has  made  betting  upon  horse-racing  or  other 
events  per  se  illegal,  for  it  has  done  nothing  of  the 
kind,  and  when  I  turn  to  the  preamble  of  the  Act, 
which  in  my  opinion  must  first  be  read,  there  is  no 
obscurity  as  to  what  the  Legislature  aimed  at  when 
it  passed  the  Act  in  question.  I  pause  here  to  see 
whether  in  this  part  of  the  Act  (which,  be  it  remem- 
bered, is  the  part  in  which  the  Legislature  baa 
declared  the  object  it  had  in  view  in  passing  the  Act) 
it  can  be  said  that  the  business  of  a  professional 
bookmaker,  when  carried  on  by  him  in  an  enclosure 
at  a  race-meeting  in  the  ordinary  way  in  the  circum- 
stances above  stated,  was  aimed  at  by  the  Legisla- 
ture, and  was  the  mischief  it  intended  to  put  down.' 
Assuredly  it  cannot    be  so  said.     First  of  a)^     the 
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bosineBs  of  a  professional  bookmaker  at  a  race-meet- 
ing, whether  on  credit  or  for  ready  money,  was  not 
"  a  kind  of  gaming  which  had  of  late  sprung  up." 
It  was  as  old  as  the  present  century.  Secondly, 
bookmakers  at  a  race-meeting  ordinarily  open  no 
places  caUed  betting  houses  or  offices  or  anything 
equivalent  to  them,  nor  as  owners  or  occupiers  of 
such  houses  or  offices  do  they  receive  money  in 
•dranoe.  Thirdly,  it  will  be  noticed  that  this  then 
well-known  business  of  a  professional  bookmaker  at 
noe-meetings  is  not  mentioned  in  this  preamble,  and 
it  will  not  be  found  alluded  to  throughout  the 
Act 

It  appears  to  me  when  this  part  of  the  Act  is  con- 
sidered, that  the  then  well-known  business  of  pro- 
fessional bookmakers  at  race- meetings  was  not  only 
not  aimed  at  by  the  Legislature,  but  was  purposely 
omitted,  for  it  is  inconceivable,  if  the  object  of  the 
Legislature  was  to  bring  the  accustomed  business  of 
professional  bookmakers  at  race-meetings  within  the 
meshes  of  the  Act,  which  business  for  upwards  of 
balf  a  centary  had  been  notoriously  carried  on  thereat 
throughont  ihe  kingdom,  that  the  preamble  should 
have  confined  (and,  as  I  think,  studiously  confined)  the 
declared  object  of  the  Act  to  a  kind  of  gaming  which 
bad  then  of  late  sprung  up  by  the  opening  of  places 
cslled  betting  houses  or  offices,  and  the  receipt  of 
money  in  advance  by  the  owners  and  occupiers  thereof. 
Moreover,  it  appears  to  me  to  be  out  of  all  reason  to 
tbink  that  this  Act  for  the  suppression  of  betting 
bouses  and  offices  was  aimed  at  the  owners  of  race- 
courses who  permitted  their  enclosures  to  be  used  in 
tbe  then  well-known  and  accustomed  manner.  Mr. 
Asquith  in  a  very  excellent  argument  for  the  plaintiff 
sought  to  get  rid  of  the  effect  of  this  preamble  by 
maUng  his  point  upon  a  later  part  of  the  Act, 
which  I  have  hereafter  to  deal  with. 

Now,  what  effect  has  the  preamble  of  an  Act  of 
Psxliiunent  when  the  Act  has  to  be  construed  ?  I  do 
not  doubt  that  if  the  words  of  the  enacting  part  of 
an  Act  of  Parliament  are  clear  and  unambiguous  they 
most  be  oonstmed  according  to  their  ordinary  mean- 
ing, even  although  by  so  doing  the  Act  is  extended 
b^ond  what  is  shown  to  be  its  object  by  its 
preamble.  Bnt  the  preamble  must  always  play  an 
important  part  in  the  construction  of  a  statute. 
Dyer,  C.J.,  calls  the  preamble  of  a  statute  *'A  key 
to  open  the  minds  of  the  makers  of  the  Act  and  the 
mischiefs  which  they  intended  to  redress  *' :  Stowel 
V.  Zouchy  Plowden  353,  at  p.  369.  Lord  Coke  said, 
'*  The  rehearsall  or  preamble  of  the  statute  is  a  good 
mesne  to  find  out  the  meaning  of  the  statute  and  as 
it  were  a  key  to  open  the  understanding  thereof  "  : 
Go.  Littleton,  79a ;  see  also  4  Institutes  330.  And 
Lord  Tenterden,  when  delivering  the  considered 
judgment  of  the  Court  of  King's  Bench  in  Halton  v. 
Corf,  1  B.  &  Ad.  538,  at  p.  558,  thus  sums  up  the 
loatter.  He  says:  '*  It  is  very  true,  as  was  argued 
for  the  plaintiff,  that  the  enacting  words  of  an  Act  of 
Pidiameut  ore  not  always  to  belimited  by  the  words 
of  the  preamble,  but  must  in  many  instances  go 
beyond  it.  Tet,  on  a  sound  construction  of  every  Act 
of  Psriiament,  I  take  it  the  words  in  the  enacting 
psrt  most  be  confined  to  that  which  is  the  plain 
object  and  general  intention  of  the  Legislature  in 
passing  the  Act,  and  that  the  preamble  affords  a 
good  cine  to  discover  what  that  object  was."  Mr. 
Asqmth's  contention  is  that  the  enacting  parts  of 
the  Act  of  1853  are  such  that  they  clearly  extend  the 
Act  beyond  the  limited  objects  declared  in  its  pre- 
smble,  and  that  bookmakers  carrying  on  their  busi- 
neiB  within  enclosures  at  race-meetings  in  the 
ordinary  way  are  within  the  enacting  parts  of  the 
Act  notwithstanding  its   preamble,  and   he    must 

idmit^  if  this  be  so,  that  owners  of  racecourses  who 


knowingly  and  wilfully  permit  such  business  to  be 
carried  on  within  their  enclosures  are  eiqually  liable 
with  the  professional  bookmaker  to  fine  or  imprison- 
ment. 

Then  what  is  it  that  this  Act  of  1853  in  its  enacting 
parts  has  enacted  ?  By  section  1  it  enacts — firstly^ 
that,  '^  No  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  .  .  .  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto  " 
— that  is,  betting  either  on  credit  or  by  way  of  ready 
money;  secondly,  ''or"  (that  is,  no  house,  office, 
room,  or  other  place  shall  be  opened,  kept,  or  used) 
''for  the  puipose  of  any  money  or  valuable  thing 
being  receivea  by  or  on  behalf  of  such  owner,  occu- 
pier, keeper,  or  person  as  aforesaid  as  and  for  the 
consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  any  horse- 
race or  other  race."  This  in  express  terms  hits 
what  is  in  the  preamble — namely,  betting  by  way  of 
deposit. 

This  section  does  eo  beyond  the  preamble  in  this, 
that  it  embraces  and  renders  illegal  betting  by  way 
of  credit,  which  is  not  within  the  preamble,  as  also 
betting  by  way  of  ready  money,  which  is  within  the 
preamble,  but  only,  be  it  observed,  if  either  takes 
place  in  the  prohibited  premises.  There  are  also 
other  words  in  the  enacting  section  which  I  will  refer 
to  hereafter.  These  two  classes  of  betting  were  held 
to  be  distinct  offences  by  Lord  Coleridge,  C.  J.,  and 
Collins,  J.,  in  Bond  v.  Plumb,  42  W.  R.  222,  [1894] 
1  Q.  B.  169.  This  first  section,  thirdly,  enacts  that 
"  every  house,  office,  room,  or  other  place  opened, 
kept,  or  used  for  the  purposes  aforesaid  or  any  of 
them" — ^that  is,  for  betting  on  credit  or  by  way  of 
ready  money,  "is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law." 

Section  2  enacts  that  "  every  house,  room,  office,  or 
place  opened,  kept,  or  used  for  the  purposes  aforesaid 
or  any  of  them  shall  be  taken  and  deemed  to  be  a 
common  gaming  house  within  the  meaning  of  ''  the 
Act  of  1845  (8  &  9  Yict.  c.  109),  "  to  amend  the  law 
concerning  games  and  wagers."  If  a  house  is  proved 
to  be  a  common  gaming  house,,  all  persons  found 
therein  may  be  arrested,  searched,  and  brought 
before  a  justice  of  the  peace,  and  every  owner  or 
keeper  of  such  house  and  every  person  having  the 
care  or  management  thereof  is  liable  to  a  maximum 
penalty  of  £100  or  six  months'  imprisonment  with  or 
without  hard  labour. 

Section  11  appears  to  me  to  have  practically  the 
same  effect  as  section  2,  and  it  gives  express  power  of 
entry  into  any  house,  office,  room,  or  place  kept  or 
used  as  a  betting  house  or  office,  and,  if  necessary,  to 
use  force  for  making  such  entry  whether  by  breaking 
doors  or  otherwise,  and  it  also  gives  express  powers 
of  arrest  and  search  therein. 

Section  12  gives  similar  powers  to  the  metro- 
politan police  within  the  metropolis. 

So  much  for  the  sections  relating  to  the  premises 
on  which  betting  is  prohibited  by  the  Act. 

I  now  come  to  section  3,  which  deals  with  the 
persons  owning,  occupying,  or  using  the  same.  This 
section  makes  the  doing  of  three  things  criminal, 
and  subjects  the  offender  to  penalties  similar  to  those 
above-mentioned.  The  first  offence  is  for  "  any 
person  who,  being  owner  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the 
same  "  to  open,  keep,  or  use  the  same  for  the  purpose 
o(  jetting  with  persons  resorting  thereto — this  is, 
upon  credit  or  by  way  of  ready  money.    The  second 
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offence  is  for  '*  any  person  who  being  the  owner  or 
occupier  of  any  house,  room,  office,  or  other  place  " 
to  ''knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person  for  the 
purposes  aforesaid  or  either  of  them  " — that  is,  betting 
on  credit  or  by  wliy  of  ready  money.  And  the  third 
offence  is  for  any  person  to  have  the  care  or  manage- 
ment of  or  in  any  manner  assist  in  conducting  the 
business  of  any  house,  office,  room,  or  place  opened, 
kept,  or  used  for  the  purposes  aforesaid  or  either  of 
them,  which  means  the  assisting  in  the  conduct  of  the 
business  of  a  betting  house  for  carrying  on  betting 
either  on  credit  or  for  ready  money.  Neither  this 
section  nor  the  Act  prohibits  persons  (other  than 
professional  bookmakers)  resorting  to  betting  houses 
for  the  purpose  of  betting  therein,  though  if  found 
therein  tibey  are  liable  to  arrest  and  search  and  to  be 
taken  before  a  justice  of  the  peace. 

When  the  preamble  and  these  sections  of  the  Act  are 
read  together,  as  they  must  be  in  order  to  understand  the 
true  scope  of  the  Act,  in  my  judgment  the  enacting 
sections  nave  reference  to  the  opening,  keeping,  ana 
using  of  betting  houses,  offices,  and  rooms,  *'  or  other 
plaoes "  akin  or  equivalent  thereto,  wherein  the 
business  of  a  bettiug  house  or  betting  office  is  carried 
on. 

There  are  words  in  the  enacting  sections  which 
are  not  to  be  found  in  the  preamble,  for  instance, 
the  words  ''room  or  other  place,"  "  any  person  using 
the  same,"  "  any  person  having  the  management  of 
the  business,"  but  these  words  were  inserted,  in  my 
judgment,  not  for  the  purpose  of  extending  the 
operation  of  the  Act,  and  of  embracing  cases  not 
within  its  operation,  but  for  the  better  carrying  out 
the  object  intended,  and  reaching  every  kind  of 
evasion  which  might  otherwise  have  been  attempted, 
and  that  this  was  the  view  of  Lush,  J.,  will  be  seen 
upon  reference  to  a  passage  in  his  judgment  in  the 
case  of  Haigh  y.  Town  Council  of  Shej^d,  in  which 
passage  I  entirely  agree.  In  my  opinion  when  the 
Legislature  added  tli^uffhout  the  enacting  sections  of 
the  Act  the  words  "other  place"  or  "place,"  and 
abstained  from  defining,  as  it  did,  what  those  words 
should  mean,  it  did  so,  not  for  the  purpose  of  extend- 
ing the  ambit  of  the  Act,  but  ia  order  to  leave  it  to 
the  court,  as  each  case  arose,  to  determine  whether 
the  individual  charged  was  or  was  not  in  fact 
attempting  to  eyade  and  evading  the  Act  by  carrying 
on  the  business  of  a  betting  house  in  a  "  place  "  akin 
or  equivalent  to  that  of  a  betting  house  or  office, 
though  not  actually  in  a  house  or  office.  It  is  for 
this  purpose  that  the  words  "  room,"  "  other  place," 
*'  place,"  "  any  person  using  the  same,"  "  any  person 
having  the  management  of  the  same  "  were  added. 

If  a  person  carries  on  the  business  of  betting  in  a 
place  akin  to  that  of  a  bettLug  house,  whether  such 
place  is  set  up  upon  a  racecourse  or  elsewhere,  then  he 
is  guilty  of  tbe  betting  made  illegal  by  the  Act,  for 
he  is  then  carrying  on  the  business  of  a  betting  house 
in  a  prohibited  place.  It  is  the  user  of  the  prohibited 
place  for  the  business  of  bettiog  which  is  struck  at  by 
the  Act. 

This,  in  my  judgment,  is  the  true  construction  of 
the  Act  for  &e  suppression  of  betting  houses.  The 
Scotch  case  of  Henretty  v.  Eart^  cited  by  Mr.  Joseph 
Walton,  supports  my  view  of  the  Act. 

I  now  come  to  those  cases  decided  upon  the  Act 
which  in  my  view  have  an  important  bearing  upon 
this  case.  There  are  but  three  cases  in  the  books 
during  the  forty -four  years  the  Act  of  1853  has  been 
in  operation  in  which  professional  bookmakers  at 
race-meetings  have  been  proceeded  against  under  the 
Act.  In  each  the  bookmaker  was  convicted,  but  the 
grounds  upon  which  the  convictions  were  upheld  are  I 
most  significant.  V 


The  first  case  is  that  of  87iaw  v.  Morley,  which 
related  to  a  plot  of  ground  outside  the  enclosure  at 
Doncaster  race-stand  upon  which  had  been  erected  a 
wooden  structure  of  five  feet  high  fronting  two  ways, 
one  to  the  course,  the  other  to  the  enclosure.  It  was 
covered  with  green  baize  and  had  boards  used  as 
desks  fronting  each  way.  Upon  this  structure  were 
the  words  *'  William  Nicholl,  of  Nottingham,"  and 
papers  partly  printed  and  partly  written  with  the 
names  of  races,  horses,  and  betting  prices.  The  bettine 
lists  so  exhibited  had  on  them  the  odds  upon  and 
against  each  horse  in  each  race  which  William 
Nicholl,  the  proprietor  of  the  structure,  was  willing 
to  bet.  The  appeUant  Shaw  transacted  the  betting 
business  so  carried  on  at  one  frontage  of  this  structure 
for  NicholL  Kelly,  O.B.,  Martin,  B.,  and  Plgott,  B., 
held  that  what  Shaw  was  doing  was  within  the  3rd 
section  of  the  Act,  and  quite  rightly,  for  what  he  was 
doing  was  in  truth  and  in  fact  carrying  on  the  busi- 
ness of  a  betting  house  or  office,  if  not  m  a  betting 
house,  office,  or  room,  at  any  rate  in  a  place  akin  or 
equivalent  thereto,  and  was  therefore  carrying  on 
betting  in  a  prohibited  place.  If  Shaw  had  not  been 
convicted  because  he  was  not  in  fact  using  a  betting 
house  or  office,  the  Act  would  clearly  have  been 
evaded,  for,  as  I  have  said,  a  man  may  well  set  up 
and  use  a  betting  house  or  office  or  other  place  akin 
or  equivalent  thereto  upon  a  racecourse  and  carry  on 
the  business  of  a  betting  house  thereat. 

The  next  case  is  that  of  Bows  v.  Fenwick,  This 
case  went  a  step  in  advance  of  the  last,  but  was 
really  decided  upon  similar  grounds.  In  this  case  a 
profession^  bookmaker  upon  the  Boodee  at  Chester 
during  the  races  stood  upon  a  stool  2ft.  6Ln.  high  over 
which  was  a  large  umbrella,  capable  of  covering 
several  persons,  upon  which  was  painted  "  G.  Bows, 
Victoria  Club,  Leeds,"  which  umbrella  was  fixed  into 
the  ground  with  a  spike.  There  was  also  a  card 
exhibited  on  which  were  the  words,  "  We  pay  all 
betsfirst  past  the  post."  The  court,  which  consisted 
of  Lord  Coleridge,  C.J.,  Brett,  J.,  and  Denman,  J., 
held  that  the  business  so  carried  on  by  the  book- 
maker was  within  section  3  of  the  Act  of  1853, 
because  the  bookmaker  was  carrying  on  his  business 
in  a  fixed  and  ascertained  place,  per  Lord  Coleridge. 
C.J. ;  because  "  the  kind  of  gaming  prohibited  by  the 
Act  was  the  opening  and  keeping  a  place  for  the  pur- 
pose of  gaming  or  betting  with  persons  resorting 
thereto — a  'fixed  place*  .  .  .  whether  on  a 
racecourse  or  elsewhere,"  per  Brett,  J. ;  because 
"  there  was  a  piece  of  ground  ascertained  and  appro- 
priated by  the  appellant  for  carrying  on  his  pro- 
ceedings," per  Denman,  J.  The  ratio  decidendi  of 
these  learned  judges  appears  to  me  to  be  that  the 
evidence  showed  that  the  appellant  was  carrying  on 
his  business  of  betting  within  a  prohibited  place- 
that  is,  a  place  akin  or  equivalent  to  that  of  a  betting 
house  or  office,  and  that  this  was  the  inference 
which  they  drew  from  the  facts  proved.  I  do 
not  dissent  from  this  inference,  but  I  think  that  it  u 
tiie  limit  to  which  the  provisions  of  the  Act  oan  be 
extended. 

The  last  case  is  that  of  Ocdlaway  ▼.  Partes.  In 
this  case  the  court  went  further,  and,  vrith  sub- 
mission, I  think  went  too  far.  In  this  case  a  book- . 
maker,  together  with  a  companion,  carried  on  his 
business  of  betting  at  Four  Oaks  Park  Races  within 
the  enclosure,  the  companion  standing  upon  a  small 
wooden  box  unattached  to  the  ground.  The  court 
(Grove,  J.,  and  Lopes,  J.)  held  this  to  be  within 
section  3  of  the  Act  of  1853,  Grove,  J.,  because  the 
box  defined  a  certain  spot.  Lopes,  J.,  with  much 
doubt,  after  pointing  out  that  placing  down  a  piece 
of  matting  and  standing  upon  it  would  have  been 
tht)  same  thing,  bat,  thinking  himself  governed  by  | 
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Bow  ▼.  Fenwick,  assented  to  upholding  the  oon- 
Tiotioa. 

I  oaonot  think  that  the  correct  inference  was 
drawn — ^namely,  that  this  appellant  was  keeping  or 
using  a  place  akin  or  equivalent  to  a  bettmg  house 
or  office.  But  whatever  may  be  said  of  these  three 
cases,  there  is  this  undeniable  fact  apparent  in  each, 
that  not  one  of  the  eight  learned  judges  who  respec- 
tively decided  them  (Kelly,  O.B.,  Martin,  B., 
Pigott,  B.,  Lord  Coleridge,  C.J.,  Bretfc,  J.,  Denman, 
J.,  GroYe,  J.,  and  Lopes,  J.)  would  have  held  the 
convicted  bookmaker  to  have  brought  himself  within 
the  Act  of  1853  had  it  not  been  for  the  special  user 
he  had  made  of  the  particular  desk,  the  stool  and 
umbrella,  and  the  box.  It  is  immaterial  whether 
the  right  inference  was  drawn  or  not  from  the  proved 
Iscts  of  theee  cases ;  the  point,  and  a  most  important 
point  it  is,  is  that  not  one  of  these  learned  judges 
would  have  held  the  point  tenable  that  professional 
bookmakers  by  using  an  enclosure  at  a  race-meeting, 
ss  they  did  in  the  present  case,  had  brought  them- 
selves within  the  Act  of  1853,  and  had  it  not  been 
for  the  special  user  which  had  been  made  of  the  desk, 
the  umbrella  and  stool,  and  the  box  in  these  cases, 
the  convictions  would  obviously  have  been  quashed. 
There  is  therefore  a  formidable  consensas  of  judicial 
opinion  to  be  set-off  ag^ainst  the  opinion  of  the  five 
Inmed  judges  who  d^ided  in  the  present  year  the 
esse  of  Hawke  ▼.  Dunn, 

I  do  not  propose  to  deal  with  the  numerous  cases 
which  have  arisen  about  the  user  of  rooms  at  public- 
hooses  by  betting  men  when  carrying  on  their  business 
of  bettmg  with  x>ersons  resorting  thereto,  for  the 
words  "  house  "  and  *'room"  are  specifically  men- 
tioned in  the  Act  as  two  of  the  prohibited  places 
when  need  by  a  betting  man  for  carrying  on  the 
business  of  betting  therein,  and  in  my  judgment  these 
esses  have  no  ap|3ication  to  betting  in  an  enclosare  at 
a  laoecourse  in  the  usual   way  as  in  the  present 


There  are,  however,  two  cases  decided  in  1874  to 
which  I  mnet  refer.  The  first  is  EoBtwood  v.  Miller, 
In  this  case  the  occupier  of  enclosed  grounds  con- 
taining nearly  four  acres  was  charged  that  he  did 
nnlawTallynse  a  certain  place — to  wit,  afield — for  the 
purpose  of  betting  on  a  certain  pigeon-shooting 
match  for  money  contrary  to  16  &  17  Vict.  c.  119, 
s.  3. 

It  is  true  that  professional  bookmakers  were  pre- 
sent, but  Lush,  J.,  apparently  took  the  question  to  be 
whether  the  appelant  **  used  or  permitted  the  place 
to  be  used  for  uie  purpose  of  betting,"  and  ^chi- 
bald,  J.,  said:  "There  are  two  questions — ^first, 
whether  this  is  a  place ;  and,  secondly,  whether  it 
was  permitted  to  be  used  for  the  purpose  of  betting." 
I  must  point  out  that  if  this  was  the  question  there 
wa8  no  offence  committed,  for  it  cannot  be  contended 
that  owning,  occupying,  keeping,  or  using  a  place 
for  persona  betting  therem  irUer  se  is  any  offence  within 
the  Act.  It  is,  too,  remarkable  that  neither  of  the 
esses  of  Shaw  ▼•  Morley,  in  1868,  nor  of  Bows  v. 
Ftnwiekf  of  the  4th  of  May,  1874,  were  called  to  the 
atteotian  of  the  court.  It  may  be  that  the  latter  case 
had  not,  upon  the  3rd  of  June,  1874,  when  Eastwood 
V.  Miller  was  decided,  been  published  in  the  reports, 
sad  it  should  be  also  noticed  that  Eastwood  v.  Miller 
was  only  argued  on  one  side.  If  this  decision 
decided  that  a  professional  bookmaker  moving  about 
a  foor-aore  field  betting  with  persons  desirous  of 
betting  with  him  is  using  a  place  akin  or  equivalent 
to  a  betting  house  or  office,  I  respectfully  say  that  in 
my  judgment  the  decision  is  wrong. 

The  other  case  is  that  of  Haigh  ▼.  Town  Council  of 
Shejfkld,  in  which  the  appelant  was  charged  with 
keeping  and  wilfully  permitting  a  cricket  groontl,  of 


which  he  was  occupier,  to  be  used  by  certain  persons 
for  the  purpose  of  betting  with  ^rsons  resorting 
thereto.  Fifteen  or  twenty  professional  bookmakers 
stood  on  chairs  and  stools  in  different  spots  bettine 
with  different  persons  and  had  each  a  man  behind 
him  recording  the  bets.  The  magistrate  convicted  th  e 
apx>ellant,  and  the  Court  of  Queen's  Bench  (Black- 
bum,  Lush,  and  Mellor,  JJ.)  held  that  they  were 
right.  If  this  conviction  had  been  supported  upon 
the  inference  drawn  in  Bows  v.  Fenwick  I  should  have 
had  nothing  to  say  to  it,  but  it  does  not  appear  to 
have  been  so.  Blackburn,  J.,  said :  "  By  section  3  it 
is  made  an  offence  in  the  owner  or  occupier  to  permit 
the  place  to  be  kept  or  used  for  the  purpose  of 
betting.  It  must  be  taken  .on  the  statement  of  the 
case  that  the  appellant  was  well  aware  of  what  was 
going  on.  .  .  .  The  magistrate  was  therefore 
right  in  saying  that  the  appellant  did  permit  the 
place  to  be  usea  for  betting."  To  use  or  to  x>ermit  a 
place  to  be  used  for  the  purpose  of  betting,  as  before 
pointed  out,  is  no  offence  at  all,  but  to  use  or  to 
permit  a  betting  house,  office,  room,  or  other  place 
akin  or  equivalent  thereto  to  be  used  for  the  purpose 
of  carrying  on  the  business  of  a  betting  house  or 
office  is  the  offence  created  by  the  Act,  and  what  is 
rendered  illegal.  If  this  case  decides  that  profes- 
sional bookmakers  moving  about  a  field  betting  with 
those  of  the  public  who  are  willing  to  bet  with  them 
are  carrying  on  the  business  of  a  bettmg  house  in  a 
place  alan  or  equivalent  to  that  of  a  betting  house  or 
office,  I  do  not  agree  with  it,  and  I  think,  if  this  be 
so,  that  this  decision,  as  well  as  Eastwood  v.  Miller, 
is  wrong. 

Lord  Coleridge,  C.J.,  and  I,  in  the  case  of  Snow  v. 
Hill,  held  that  the  appellant,  who  was  charged  with 
"being  a  person  using  a  certain  place'*  (to  wit, 
a  reserved  portion  of  a  field)  **  unlawfully  did  use  the 
said  place  for  the  purpose  of  betting  with  persons 
resorting  thereto,"  was  not  within  the  Act  ox  1853, 
because  he  exercised  his  business  of  bookmaker  upon 
no  ascertained  piece  of  ground — in  other  words,  upon 
no  premises  akin  or  equivalent  to  a  betting  house  or 
office  as  in  S?iaw  ▼.  Morley^  Bows  ▼.  Fenwick,  and  as 
had  been  held  in  Gallaway  ▼.  Maries,  and  we  fol- 
lowed the  more  recent  cases  in  preference  to  Ea^t- 
woodT,  Miller  and  Haigh  v.  Town  Council  of  Sheffield, 
decided  in  1874. 

It  is  a  mistake  to  say,  as  Mr.  Justice  Hawkins 
snid  in  Beg,  v.  Preedy,  17  Cox  C.  C.  433,  and  again  in 
Hawke  v.  Dunn,  that  we  decided  Snow  ▼.  Hill  upon 
the  ground  that  there  was  no  evidence  that  the 
bookmaker  was  carrying  on  the  business  of  a  book- 
maker, but  was  only  carrying  on  betting  as  one  of 
the  public.  The  view  taken  by  Lindley,  L.J.,  of 
Snow  V.  Hill  in  Liddell  t,  Lofthouse,  44  W.  R.  349, 
[1896]  1  Q.  B.  295,  is  correct,  and  I  also  entirely 
agree  in  his  judgment  therein  when  he  drew  the 
inference  and  held  that  the  hoarding  in  that  case 
was  a  "place"  within  the  meaning  of  the  Act. 
What  lindley,  L.J.,  said  of  the  case  of  Doggett  v. 
Oattems  I  also  agree  with,  and  have  nothing  to  add 
thereto. 

For  the  reasons  above  I  am  of  opinion  that  to  use 
an  enclosure  at  a  race-meeting  as  it  was  used  iu  the 
present  case  is  not  the  user  of  a  place  akin  or 
equivalent  to  a  betting  house  or  betting  office,  which 
is  what  is  prohibited  by  the  Act. 

In  my  judgment  the  case  of  Hawke  ▼.  Dunn  was 
not  correctly  decided,  and  the  court  was  not  justified 
in  extending  the  meaning  of  the  Act,  which  it  did  by 
in  reality  striking  out  the  dominant  words  **  bouse," 
*'  office,"  and  room,"  and  relying  upon  the  words 
"  other  place"  as  if  they  were  the  dominant  words 
of  the  section.  If  this  construction  of  the  Act  be 
correct  the  doTninant  words  of  the  A.ct  are  mere  sur- 
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pluaage,  which  u  a  construction  I  cannot  adopt,  and 
in  my  judgment  this  appeal  must  be  allowed. 

BlGBY,  L.  J. — ^I  have  the  misfortune  to  differ  in  this 
case  from  my  learned  brothers,  but  as  I  have  formed 
an  opinion  differiog  from  them  I  feel  bound  to  give 
my  reasons  at  considerable,  but  I  hope  not  undue, 
length. 

The  facts  admitted  in  this  case  so  far  as  they  appear 
material  are  as  follows :  The  *^  Beserved  Enclosure  ^* 
as  it  is  called  is  part  of  the  lands  called  the  Kempton 
Park  Bacecourse,  owned  and  occupied  by  the  defend- 
ant company,  and  does  not  exceed  a  quarter  of  an 
acre  in  area.  Its  linear  dimensions  a^qsear  to  be 
about  40  yards  by  30.  At  one  end,  being  that  most 
distant  from  the  actual  racecourse,  it  consists  of  raised 
tiers  of  seats  covered  over  with  a  roof  formiog  part  of 
the  grand  stand.  The  rest  of  the  enclosure  is  fenced 
off  from  the  adjoining  land  by  iron  rails,  but  is  not 
covered  in.  Professional  betting  men  or  bookmakers 
frequent  the  enclosure  on  race  days  in  numbers  vary- 
ing from  100  to  200.  The  whole  number  of  persons 
admitted  to -the  enclosure  on  race  days  varies  from 
500  to  2,000.  The  bookmakers  attend  for  the  pur- 
pose of  carrying  on  their  business  there  in  manner 
described  in  the  particulars.  Of  other  members  of  the 
public  frequenting  the  enclosure  the  greater  number 
go  there  for  the  purpose  of  backing  horses  with 
bookmakers,  but  a  certain  number  do  not  bet  at  all. 
The  bookmsiker  in  the  enclosure  invariably  carries  on 
the  practice  of  betting  there  as  described  in  the  par- 
tiouuurs.  He  does  not  confine  himself  to  any  fixed 
spot  in  the  enclosure,  nor  does  he  use  any  such 
apparatus  as  a  desk,  stool,  umbrella,  or  tent,  though 
any  particular  bookmaker  is  usually  to  be  found  in  or 
near  the  same  part  of  the  enclosure.  With  a  few 
exceptions,  when  betting  takes  place  on  future  events, 
the  betting  is  confined  to  betting  on  the  races  of  the 
day ;  and  no  betting  commences  on  any  individual 
race  before  the  names  of  the  horses  which  are  going 
to  run  in  that  race  are  announced  on  the  telegraph 
board,  usually  about  a  quarter  of  an  hour  before  the 
time  appointed  for  the  race  to  be  run.  Such  betting 
is  known  as  post  betting,  and  continues  in  most  cases 
till  the  fall  of  the  flag,  when  the  horses  start,  and 
bets  are  frequently  made  while  the  race  is  being  run. 
Members  of  the  general  public  are  generally  backers, 
and  each  selects  as  a  rule  one  horse  which  he  desires 
to  back.  In  general  it  is  the  object  of  the  bookmaker 
to  back  the  field  against  as  many  horses  as  possible. 
These  general  propositions  are,  however,  subject  to 
important  exceptions,  as  pointed  out  in  the  par- 
ticulars. 

The  practice  of  calling  out  the  odds  which  he  will 
give  or  take  in  respect  of  a  particular  horse  is  largely 
adopted  by  every  bookmaker  betting  in  the  enclosure 
for  the  purpose  of  attracting  the  attention  of  backers. 
No  person  in  the  enclosure  is  admitted  with  or  has 
any  greater  or  less  right  to  act  as  a  bookmaker  than 
any  other  person,  although  in  fact  and  practice  the 
limited  number  of  persons  who  do  act  in  that  capacity 
collectively  form  the  market  for  such  bets  as  the  rest 
of  the  public  or  the  backers  wish  to  make. 

Some  bookmakers  ca^ry  ou  a  ready-money  business 
in  theenclosure — that  is,  they  usually  require  the  backer 
to  deposit  his  stake  in  respect  of  the  bet  at  the  time 
the  bet  is  made.  Others  do  the  greater  part  of  their 
business  on  credit — that  is  tu  say,  no  money  is  deposited 
on  either  side,  but  they  only  do  business  in  this  way 
with  persons  whom  they  know  to  be  of  good  credit. 
Should  aay  person  unknown  to  them  offer  to  bet 
with  them,  they  would  either  decline  to  bet  or  require 
such  person  to  deposit  his  stake.  All  the  above  facts 
are  to  be  found  in  the  pleadings  or  particulars,  and 
aire  taken  and  aduiitt^  to  be  true,    in  their  defence 


the  defendant  company  denied  that  it  knowingly  and 
wilfully  peroiitted  the  enclosure  to  be  used  for  the 
purpose  alleged,  but  before  the  Lord  Chief  Justice,  and 
again  before  the  Court  of  Appeal,  it  was  distinctly 
admitted  that  the  defendant  company,  knowing  the 
facts  as  to  the  user  of  the  enclosure  above  referred  to, 
went  on  admitting  persons  to  the  enclosure  and 
charging  them  a  fee  of  £1  for  admission  thereto,  and 
in  that  sense  pernutted  the  user.  On  this  admission 
it  would  seem  that  the  defendant  company  does  in 
law  permit  the  user,  such  as  is  shown  in  the  par- 
ticulars, of  the  enclosure. 

As  a  sort  of  supplement  to  the  particulars  there  is 
an  important  statement  of  fact  with  reference  to 
what  has  taken  place  inother  enclosures,  which  so  far  as  is 
necessary  will  be  dealt  with  hereafter,  when  the  effect 
of  the  preamble  is  considered.  On  the  admitted  facts 
the  following  observations  occur.  The  area  of  Hie 
enclosure  does  not  equal  that  of  many  rooms  that 
might  be  mentioned.  If  there  was  an  average 
attendance  of  bookmakers  (150)  the  whole  area  (about 
1,200  yards)  would  afford  on  an  average  for  each 
bookmaker,  if  they  distributed  themselves  evenly, 
about  8  superficial  yards,  the  area  of  only  a  very 
small  room  or  office  of  8ft.  by  9ft.  If,  however, 
as  is  probable,  the  bookmakers  were  to  take  their 
positions  on  the  outside  of  the  enclosure  as  being  the 
place  where  they  would  be  most  easily  found,  there 
would  not  be  a  lineal  yard  for  each  bookmaker.  It  is 
true  that  the  position  of  a  particular  bookmaker  in 
the  enclosure  is  not  fixed  to  any  particular  spot  or 
indicated  by  any  mark,  but  as  he  is  usually  to  be 
found  in  or  near  the  same  part  of  the  enclosure  it 
seems  plain  that  he  must  practically  confine  himself 
to  a  space  in  the  enclosure  not  exceeding  the  dimen- 
sions of  a  very  small  room.  During  the  quarter  of 
an  hour  or  so  within  which  the  betting  on  a  particu- 
lar race  is  practically  confined,  the  inference  must  be 
that  for  practical  purposes  he  may  be  as  easily  found 
by  those  who  look  for  him  as  though  he  were  all  the 
tim  -  seated  at  a  desk  or  standing  on  a  box  or  platform 
of  his  own.  During  the  same  time  his  opportunities 
of  betting  with  persons  who  resort  to  the  enclosure 
and  Uieir  chance  of  finding  him  to  bet  with  will  be 
as  great  as  if  he  were  in  a  house,  room,  or  office. 

Lastly,  subject  to  the  question  whether  the  enclosure 
is  a  *' place''  within  the  meaning  of  the  Act,  it  is 
plain  that  the  kind  of  betting  carried  on  there  is  that 
which  was  struck  at  by  the  Act,  for  the  bookmakers 
not  only  bet  with  persons  resorting  to  the  enclosure, 
but  receive  deposits  on  promises  to  pay,  though  Uie 
practice  is  subject  to  the  lioiitations  mentioned  in  the 
particulars.  Passing  on  to  the  questions  that  have 
been  argued  on  the  appeal,  it  seems  that  the  three 
main  points  for  decision  are :  (1)  Whether  the  en- 
closure is  a  place  within  the  meaning  of  the  Act ;  (2] 
whether  it  is  kept  or  permitted  to  be  used  by  the 
defendant  company  for  any  purpose  forbidden  by  the 
Act ;  (3)  whether  there  is  anything  in  the  Act  from 
which  it  can  safely  be  inferred  that  such  an  enclosure 
was  intended  to  be  excepted.  Having  regard  to  the 
adoiission  made  at  the  trial,  the  second  point  seems  to 
depend  upon  the  question  whether  within  the  meaning 
of  the  Act  the  enclosure  is  used  by  the  boojcmakers 
frequenting  it. 

It  will  be  convenient  to  deal  first  with  the  enacting 
clauses  which  must  govern,  unless  there  be  some  am- 
biguity which  makes  it  permissible  to  refer  to  the 
preamble.  Section  1  contains  the  leading  enactment 
which  has  to  be  construed.  Leaving  out  words 
inapplicable  to  the  present  case,  the  section  provides 
that  **  no  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  .  .  . 
any  person  using  the  same  for  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  any  mon^  or 
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valuable  thing  being  received  on  behalf  of  a  person 
naiiig  the  same  as  a  consideration  for  a  promise  to  pay 
money  on  any  event  relating  to  any  horse-race."  It 
is  reasonably  plain  from  the  enacting  clauses  that  the 
TSfy  general  word  *' place*'  as  used  here  must  receive 
some  limitation.  If  a  man  were  to  use  within  the 
meaninff  of  the  Act  every  place  on  which  he  hfmpened 
to  stand  when  he  made  a  bet  or  received  a  deposit, 
the  operation  of  the  statute  would  prevent  any  person 
Quiying  on  the  business  of  a  bookmaker  or  perhaps 
any  betting  at  all.  A  place,  however,  need  not  be  a 
boose,  office,  or  room.  Such  a  construction  would  be 
equivalent  to  striking  it  out  of  the  Act.  It  is  said 
tkat  it  must  be  ejusdem  generis  with  house,  office,  or 
room.  But  the  difficulty  in  such  a  case  is  to  deter- 
mine the  genus  which  is  to  comprize  as  species  all  the 
cases  that  have  to  be  dealt  with,  and  as  that  can  onlv 
be  gathered  from  the  Act  taken  as  a  whole  not  mucn 
if  any  assistance  can  be  obtained  from  the  efuadem 
gentris  doctrine.  It  will  be  safer  and  easier,  and  at 
the  same  time  sufficient  for  the  present  case,  to  indi- 
cate some  place  that  must  be  included  rather  tiian  to 
attempt  a  definition  to  cover  all  places  that  ought  to 
be  mduded  in  the  Act.  The  words  "  other  place  " 
being  obviously  introduced  to  supplement  the  words 
boose,  office,  or  room,  it  would  be  wronff  to  exclude 
any  i4ace  the  use  of  which  involves  exacuy  the  same 

Perhaps  it  would  be  safe  to  say  that  no  place 
iboold  be  excluded  to  which  in  a  reasonable  sense 
persons  can  resort  with  a  reasonable  business  proba- 
bility of  being  brought  into  contact  there  for  practical 
betting  purposes  with  a  person  or  persons  using  it  for 
betting  wim  those  who  do  resort  to  it  if  the  latter 
choose  to  bet.  At  any  rate  it  would  seem  clear  that 
mere  variation  in  the  physical  condition  of  a  place 
accessible  as  a  place  of  resort — as,  for  instance, 
whether  the  place  is  or  is  not  covered  for  the  time 
being  wholly  or  ^rtially  by  a  roof — cannot  form  the 
test  for  determinmg  whether  it  falls  within  the  Act 
or  not.  An  uncovered  yud  whether  or  not  included 
within  the  curtilage  of  a  house,  an  uncovered  skating- 
rink  or  skittle  alley,  a  piece  of  building  ground  for 
the  time  being  either  entirely  vacant  or  with  build- 
ings in  no  way  covered  in,  are  all  cases  in  which  the 
mischiel  and  nuisance  arising  from  their  being  used 
fur  the  purposes  forbidden  by  the  Act  would  be  in  no 
way  increased  by  covering  them  in  or  mitigated 
by  their  being  left  uncovered.  The  same  thing  may 
be  said  of  the  way  in  which  a  place  is  bounded, 
except  perhaps  that  an  enclosure  surrounded  by  an 
open  railing  or  a  place  unenclosed  but  capable  other- 
wise of  identification  may  be  more  of  a  nuisance  than 
one  which  is  entirely  fenced  off  by  walls  of  masonry 
fnm  the  view  of,  and  so  as  to  prevent  interference 
from  within  with  the  outside  public.  If  an  enclosure 
sinukr  in  all  respects  to  that  which  is  being  dealt 
with  in  this  case  were  found  to  be  used  in  a  town  for 
girposes  similar  to  those  for  which  the  Reserved 
Aodosore  is  used  it  would  seem  impossible  to  contend 
that  it  would  not  be  a  place  withm  the  meaning  of 
theAct  * 

Secondly,  with  reference  to  user,  it  is  plain  that  the 
une  rules  which  apply  to  houses  and  rooms  must 
apply  in  general  to  places  which  are  not  houses  or 
rooms  but  still  are  within  the  Act.  Now,  it  seems 
impossible  to  say  that  a  man  does  not  use  a  house  or 
s  roi»oi  which  as  a  whole  is  set  apart  by  the  owner  or 
oocu  jiier  or  permitted  by  him  to  be  used  for  purposes 
fcriidden  by  the  Act  unless  he  confines  himself  to 
oii<$  spot  in  the  house  or  room  as  the  case  may  be. 
Tb«  huose  may  contain  many  rooms  or  the  loom  be 
very  Urge,  but  the  man  is  using  the  house  or  room 
when  he  uses  any  part  of  it,  and  the  Act  has  in  it 
nothing  to  suggest  that  absolute  fixity  of  position  or 


any  other  localization  of  the  user,  than  is 
involved  by  the  boundaries  of  the  house  or  room 
itself,  is  necessary. 

Again,  it  seems  impossible  to  say  that  the  user  of  a 
house  or  room  to  fall  within  the  Act  must  be  an  ex- 
clusive user  by  one  person    of  the  whole  or    any 
particular  part.    First  of  all,  this  would  involve  the 
change  of    the  more  general  phrase  *'any    person 
using  "into  the  more  restricted  phrase  '*tiie  person 
using,"  for  which  there  is  no  warrant.     But  further, 
such  a  construction  of  the  Act  would  leave  it  open  to 
avoid  its  operation  in  a  vast  number  of  cases  though 
the  mischief  struck   at   remained  or  was  increased. 
It  seems  impossible  to  contend  successfully  that  the 
use  of  a  house  or  room  with  the  permission  of  the 
owner  and  occupier  by  one  professional  betting  man 
is  more  of  a  nuisance  or  otherwise  more  objection- 
able than  a  similar  use  by  more  than  one  either  jointly 
or  one  competing  with  another  at  the  same  time. 
Indeed,  the  more  men  permitted  to  use  the  house  or 
room  at  the  same  time  the  greater  would  be  the 
nuisance  and  the  greater  the  probability  of  mischief. 
The  same  considerations  must  in  general  apply  to  any 
place  not  being  in  a  house  or  room  which  is  brought 
within    the    meaning     of    the   Act.      But    several 
objections  to  this  construction  as  applicable  to  thu 
present  case  have  been  urged.   It  is  said  that  section  2, 
which  provides  that  every  place  kept  or  used  for  the 
purposes  aforesaid  or  any  of  them  shall  be  taken  and 
deemed  to  be  a  common  gaming  house   within  the 
meaning   of   the    Gkiming    Act,   1845,    shows    that 
*  *  place  *'  should  be  confined  to  something  in  the  nature 
of   a  house  and  that  the  section  cannot  properly 
be    applied    to    an    enclosure    open    to    the    sky. 
But  the  words  *'  token  and  deemed  '*   are  usually 
employed  to  indicate  that  the  thing  spoken  of  is  not 
in  itself  the  thing  which  for  the  purpose  of  attracting 
to  it  certain  legal  incidents  it  is  to  be  deemed  to  be. 
Then  it  is  said  that  is  impossible  to  suppose  that  the 
Legislature  intended  to  attach  the  incidents  of  a 
common    gaming    house    to    sudi    a  place    as  the 
Beserved  &iclosure.    The  proper  way  of  ascertaining 
the  intention  is  by  construing  the  words  used,  and  it 
cannot  be  doubted  that  the  Legislature  intended  to 
attach  those  incidents  to  any  place  within  the  meaning 
of  the  Act,  including  the  cases  of  tmcovered  places 
in  towns  already  referred  to.    Of  course,  in  deter- 
mining the  meaning  of  the  word  **  place,"  section  2 
may  be  looked  at  as  well  as  any  other  part  of  the  Act. 
But,  whatever  validity  such  an  argument  might  have 
in  the  case  of  an  entire  racecourse,  which  may  extend 
over  many  acres  and  be  resorted  to  by  thousands  or 
tens  of  thousands  of  persons  who  never  bet  at  all,  and 
many  and  indeed  most  of  whom  may  never  come  into 
contact  with  a  bookmaker  at  all,  it  cannot  outweigh 
the  reasons  for  considering  as  a  place  within  the  Act 
the  Beserved  Enclosure  which  contains  on  an  average 
not  less  than  one  bookmaker  out  of  every  ten  persons 
resorting   to  it,  whilst  the  greater  number  of  the 
persons  not  bookmakers  go  there  for  the  purpose  of 
backing  horses  with  bookmakers.     ** Places"  which 
are  not  houses   may,  under  the  provisions  of   the 
Gkuning    Act,    1845,    itself,     be     gaming    houses. 
Sections  11  and  12  of  the  Act  under  discussion  show 
that  it  was  the  deliberate  intention  of  the  Legislature 
to  apply  the  main  provisions  of  the  Gaming  Act  to 
places  within  the  Act,  and  if,  as  is  extremely  unlikely, 
these  sections    which  are  in  the  main  intended  to 
procure  evidence  in  cases  of  suspicion  were  to  be  put  in 
force  in  a  case  like  that  of  the  Beserved  Enclosure  the 
minority  who  attend  without  any  intention  of  betting 
would  only  have  themselves  to  thank  for  any  result- 
ing inconvenience  occasioned  to  them. 

Thirdly,  it  is  said  that  the  Act  was  not  intended 
to  apply  to  betting  on  racecoturses  at  all.    If  by  this 
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is  meant  only  that  ordinary  bettine  whether  between 
persons  who  are  not  professional  betting  men  or  be- 
tween professional  bettins  men  who  in  no  way  attach 
themselves  to  a  place  for  the  purpose  of  betting 
with  those  who  resort  thereto,  it  is  apparently 
true,  not  only  of  racecourses,  but  of  all  other 
parts  of  the  country.  But  then  the  objection 
has  no  reference  to  the  state  of  facts  on  which 
the  court  is  called  upon  to  adjudicate.  But  if 
it  means  that  every  sort  of  betting  is  permissible 
provided  only  that  it  takes  place  on  a  racecourse  tiie 
objection  plainly  goes  too  far.  The  enacting  part  of 
the  Act  contains  no  reference  direct  or  indirect  to 
racecourses  at  all.  It  would  seem  to  be  impossible 
to  contend  successfully  that  the  defendant  company 
might  lawfully  permit  a  house,  room,  or  office  on  the 
racecourse  to  be  used  by  a  bookmaker  for  purposes 
forbidden  by  the  Act,  though  apparently  there  would 
be  no  reason  why  they  should  not  have  done  so  if  the 
Act  had  not  been  passed.  Or  again,  that  a  bookmaker 
might  take  up  his  stand  at  a  place  on  a  racecourse 
outside  an  enclosure  and  there  carry  on  his  business 
without  removing  from  the  spot,  though  probably 
such  a  practice  prevailed  at  the  passing  of  the  Act 
and  had  done  so  ever  since  bookmakers  came  into 
existence  as  a  class.  When  once  it  appears  that  the 
Act  is  applicable  in  some  cases  to  owners  and  occupiers 
of  racecourses  as  well  as  to  other  owners  and 
occupiers  the  contention  becomes  one  for  a  partial 
exception  only — that  is  to  say,  an  exception  of  enclosures 
for  betting  purposes,  which  certainly  is  a  difficult 
one  to  support  and  could  not  be  made  out  unless  there 
can  be  shown  to  be  a  material  distinction  between 
them  and  other  parts  of  racecourses.  The  title  and 
preamble  have  been  relied  upon  for  this  purpose.  The 
title  may  be  dealt  with  shortly.  With  reference  to 
Acts  passed  as  this  was  before  1854,  when  the  practice 
of  the  House  of  Commons  was  altered  by  Standing 
Order  34,  which  for  the  first  time  authorized  the 
House  in  Committee  to  amend  the  title,  there  is  a 
great  preponderance  of  authority  in  favour  of  the 
proposition  that  the  title  forms  no  part  of  the  Act 
and  cannot  even  be  looked  at  for  the  purpose  of 
construing  the  Act:  see  Maxwell  on  Statutes,  2nd 
ed.,  pp.  50,  51,  and  cases  there  cited.  But  this 
question  need  not  be  gone  into  further,  because  in 
the  present  case  it  is  quite  plain  that  the  Act  is  not 
coniined  to  the  purpose  indicated  by  the  title.  The 
preamble  no  doubt  stands  on  a  different  footing  since 
it  does  form  part  of  the  Act.  But  there  are  numerous 
instances  in  which  the  enacting  clauses  have  gone 
upon  their  true  construction  beyond  the  scope  of  the 
preamble  and  yet  have  not  been  controlled  by  it,  and 
the  true  rule  seems  to  be  that  the  preamble  cannot 
be  resorted  to  for  the  purpose  of  controlling  the 
enacting  clauses  either  by  restricting  the  scope  of 
them  or  by  enlarging  it,  and  cannot  be  relied  upon 
unless  it  be  in  itself  clear  and  precise  in  meaning  and 
there  is  some  ambiguity  in  the  enacting  clauses  tuem- 
selves  which  may  be  cleared  up  by  it.  Of  course 
cases  will  arise  where  it  may  be  difficult  to  determine 
whether  the  euacting  clauses  do  or  do  not  present 
such  an  ambiguity  as  to  require  or  admit  the  ex- 
planatory operation  of  the  preamble,  but  the  above 
examination  of  the  enacting  part  of  the  Act  seems  to 
show  that  independently  of  the  preamble  there  could 
be  no  reasonable  doubt  as  to  the  construction.  Even 
if  it  be  admissible,  great  care  is  required  in  drawing 
conclusions  from  it.  The  recital  is  **  Whereas  a  kind 
of  gaming  has  of  late  sprung  up  tending  to  the  injury 
and  demoralization  of  iiuprovideut  persons  by  the 
opening  of  places  called  betting  houses  or  offices  and 
the  receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices  or  by  other  persons 
acting  on  their  behalf  ou  their  promises  to  pay  money 


on  the  events  of  horse-races  and  the  like  oontia- 
genoies."  Then  follow  the  words  **  For  the  suppres- 
sion thereof  be  it  enacted,  &c." 

Now,  it  is  clear  that  the  enacting  clauses  do  go 
beyond  the  preamble  in  many  particulars  of  import 
ance—  e,g,,  by  including  within  the  prohibilion  of  the 
statute  some  places  which  are  not  houses  or  offices 
and  also  by  including  houses,  offices,  and  plaoes 
where  money  is  received  in  advance,  not  by  or  on 
behalf  of  the  owners  or  occupiers,  but  by  persons 
using  the  houses,  &c.,  and  also  by  including  the 
receipt  by  any  of  the  same  x>®rsons  not  only 
of  money  but  also  of  any  valuable  thing,  and  also  by 
extending  them  (i.e.,  the  owners'  or  oocapiers' 
promises  to  pay  money)  to  promises  by  any  of  the 
aforesaid  persons  to  ^ve  any  valuable  thing  or  to 
secure  the  paying  or  giving  by  some  other  person  of 
any  money  or  valuable  thing.  There  can  be  no 
doubt  that  these  extensions  of  the  operation  of  the 
Act,  all  of  which  are  to  be  found  in  section  1,  were 
intentional  and  deliberate  and  could  not  be  affected 
or  controlled  by  the  preamble,  though  it  mentions 
none  of  them.  Why,  then,  should  it  be  held  that  the 
equally  plain  enactment  of  the  same  section  whereby 
every  house,  office,  room,  or  place  opened,  kept,  or 
used  for  the  purposes  mentioned,  or  any  of  them,  is 
declared  to  be  a  common  nuisance  and  contrary  to 
law  should  be  subject  to  the  exception  of  places 
whether  on  a  racecourse  or  elsewhere  which  had  been 
for  a  considerable  time  so  opened,  kept,  or  used.  No 
doubt  the  preamble  mentions  that  a  Idnd  of  gaming 
had  of  late  sprung  up.  These  words,  however, 
would  be  sufficiently  satisfied  by  the  ^reat  and 
notorious  increase  shortly  before  the  passing  of  the 
Act  of  the  kind  of  gaming  referred  to  without  its 
being  necessary  to  interpret  them  as  asserting  that  it 
had  not  previously  been  known.  But  even  assuming 
that  no  betting  houses  or  offices  had  existed  other- 
wise than  within  the  vague  period  covered  by  the 
words  *^of  late,"  which  would  be  a  very  strong 
assumption  to  make  if  we  are  also  to  assume  that  the 
same  kind  of  gaming  had  been  openly  and  notoriously 
carried  on  in  racecourse  enclosures  for  more  than  half- 
a-century,  it  would  be  going  far  beyond  the  principle 
which  has  hitherto  been  applied  to  the  control  by  the 
preamble  of  the  enacting  clause  if  it  were  held  that 
places  which  otherwise  would  fall  within  the  enacting 
clauses  are  to  be  excepted  because  they  have  long 
been  opened,  kept,  or  used  for  the  forbidden  pur- 
poses. The  respondents  rely  upon  a  statement  intro- 
duced at  the  end  of  the  particulars  to  the  effect  that 
the  desoiiption  of  the  betting  carried  on  'in  the 
Reserved  JSnclosure  applies  not  only  to  that  enclosure. 
It  is  there  said  that  at  the  time,  of  the  passing  of  the 
Act  of  1853  such  enclosures  were  in  like  manner 
frequented  the  bookmakers  and  betting  transactions 
of  precisely  the  same  character  were  therein  openly 
and  habitually  carried  on  by  them,  and  had  been  so 
carried  on  since  the  beginning  of  the  present 
century.  This  statement  requires  careful  con- 
sideration before  it  can  safely  be  acted  upon. 
The  first  observation  that  occurs  upon  it  is  that  it  is 
a  wholly  one-sided  one  in  the  sense  that  it  deals 
with  racecourse  enclosures  only  and  not  with  other 
places  at  all ;  in  other  words,  it  affords  no  means  of 
judging  how  far  the  practice  was  exceptional.  It 
gives  no  information  as  to  the  practice  of  book- 
makers outside  the  enclosure.  It  would  be  a  singular 
thing  if  long  before  the  passing  of  the  Act,  and. 
indeed,  from  an  early  period  after  they  came  into 
existence  as  a  class,  bookmakers  did  not  do  what 
they  certainly  were  doing  notwithstanding  the  Act 
very  scon  after  its  passing,  as  appears  by  reported 
cases — namely,  appropriate  on  the  racecourse  places 
where  they  could  carry  on  their  business.    It  they 
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vere  so  doing,  the  only  distinction  that  oonld  be  sug- 
gested between  enclosures  and  other  places  on  race- 
oourses  appropriated  by  bookmakers  would  be  that  in 
the  former  the  betting  would  be  more  concentrated 
snd  the  bookmakers  more  easy  to  find.  The  reason- 
able inference  seems  to  be  that  enclosures  were  used 
to  supply  a  felt  want  for  a  more  convenient  place 
for  the  bookmakers  to  carry  on  their  already  estab- 
lished business  in,  and  thereby  to  make  a  profit  to 
the  ownen  ratber  than  that  they  preceded  and 
afforded  the  example  for  the  business  of  betting  in 
outside  places  on  the  racecourses.  Taking  the  words 
**  since  the  beginning  of  the  present  century " 
literally  and  according  to  their  primary  meaning  and 
contrasting  them  with  the  words  "  ever  since/'  which 
occur  immediately  afterwards,  they  do  not  inyolve  a 
statement  that  tbe  practice  beean  with  the  century 
or  at  any  definite  time  before  uie  commencement  of 
the  Act.  The  omission  of  the  word  '*  ever "  may 
have  been  intentional,  and  then  the  statement  becomes 
as  Tague  with  reference  to  time  as  the  preamble 
itself  of  the  Act,  and  no  argument  can  be  founded  on 
it  There  can  be  no  reason  why  the  parties  to  the 
action  should  not  be  kept  strictly  to  the  statements 
whidi  they  deliberately  prepare.  If,  however,  by 
straining  the  language  the  statement  is  construed  as 
fixing  the  commencement  of  the  practice  referred  to 
ss  iw[  back  as  the  beginning  of  the  century,  the 
statement  so  construed  entirely  differs  in  its  nature 
from  the  admissions  contained  in  the  particulars  as 
to  matters  within  the  knowledge  of  the  parties  to  the 
action.  It  becomes  an  assertion  of  fact  as  to  a  period 
hr  beyond  living  memory,  and  the  court  has  no 
faiowledge  of  the  evidence  on  which  it  is  founded 
and  no  means  of  judging  as  to  its  accuracy.  It 
would  be  onfortnnate  if  the  decisibn  of  an  important 
question  of  construction  were  to  depend  upon  a 
statement  which  ma^r  turn  out  serioiuly  to  exag- 
gerate the  len|^  of  time  during  which  the  practice 
rsfoied  to  had  existed  before  the  passing  of  the  Act. 
It  would  seem,  however,  that  even  on  the  construc- 
tion last  referred  to  the  statement,  though  accurate, 
would  afford  no  ground  for  exempting  racecourse 
enclosures  from  the  operation  of  the  Act.  The  appli- 
cation of  it  must  depend  upon  the  assumption  that 
the  promoters  of  the  Act  and  the  members  of  the 
Legulatore  generally  knew  of  the  facts  contained  in 
the  statement  relating  to  such  endosmres,  and  with 
that  knowledge  intended  by  the  words  used  in  the 
preamble  to  exclude  them.  But  if  that  knowledge 
sod  intention  both  existed  it  is  almost  impossible  to 
give  any  sufiKcient  reason  why  some  more  direct 
language  was  not  used  in  order  to  make  the  intention 
dear.  It  is  quite  a  common  thing  for  a  preamble  to 
oontsin  a  statement  of  the  occasion  which  has  led  to 
the  necessity  for  legislation  without  exhaustively 
describing  tiSe  legislation  intended,  and  that  has  been 
already  shown  to  be  the  case  with  reference  to  this 
preamble  and  section  1  of  this  Act.  Further,  if  the 
Legislature  had  intended  to  leave  unaffected  cases  in 
wudi  the  kind  of  betting  struck  at  had  gone  on  for 
along  time,  the  natural  thing  would  have  been  to 
Emit  a  time  for  that  purpose,  and  not  to  leave  so 
important  a  question  to  be  determined  on  the  vague 
phrase  "  of  late  sprung  up."  It  could  hardly  be 
Qontended  with  success  that  a  betting- house  otherwise 
deariv  within  the  Act  would  escape  the  operation  of 
it  by  being  shown  to  have  been  opened  for  forty  or 
fifty  years  before  the  passing  of  the  Act,  and  the 
same  considerations  ought  to  be  applied  to  all  places 
within  the  meaning  of  the  Act,  as  there  is  nothmff  to 
make  a  distinction  in  this  respect  between  one  place 
and  another. 

I  have  thought  it  better  down  to  this  point  to  con- 
fine myself  to  a  consideration  of  the  Act  itself  and  to 


express  my  own  individual  opinion  on  the  construc- 
tion of  the  Act  independently  of  the  dedded  cases, 
partly  because  there  is  no  case  binding  upon  this 
court,  and  partly  in  order  to  avoid  the  danger  of 
losing  sight  of  the  Act  itself  in  considering  the 
dedsions  upon  it.  Those  dedsions  are,  however,  of 
great  importance,  and  I  now  proceed  shortly  to  refer 
to  them. 

First,  as  to  place  there  is  a  remarkable  con- 
sensus of  opinion,  when  the  cases  are  exam- 
ined, and  in  my  judgment  no  single  case  which, 
when  properly  understood,  would  conflict  with 
the  interpretation  which  I  have  above  sug- 
gested. Doggett  v.  Cattems  has  been  thought  to 
be  a  decision  that  a  place  under  a  dump  of  trees, 
without  any  mark  of  appropriation  by  the  betting 
man  charged,  cannot  be  a  place  within  the  meaning 
of  the  Act.  This  is  shown  by  Lindley  and  Eay, 
L.JJ.,  in  Liddell  v.  Lo/thouee  not  to  be  the  case,  the 
dedsion  having  turned  upon  the  construction  of  sec- 
tion 4  of  the  Act,  which  was  held  not  to  apply  to  a 
mau  using  a  ^place  independently  of  the  owner  or 
occupier.  In  that  case  not  only  Erie,  C.J.,  and 
Keating,  J.,  in  the  court  bdow,  but  a  majority  of  the 
judges  in  the  Exchequer  chamber — namely,  Pollock, 
O.B.,  Crompton  and  Blackburn,  JJ.,  and  Channell, 
B.,  thouffht  that  the  place  in  question  would  be  a 

Elace  within  the  meaning  of  the  Act  if  it  could  have 
ad  an  owner  or  occupier.  Snow  v.  Hillf  dedded  by 
Coleridge,  C.J.,  and  A.  L.  Smith,  J.,  in  1885,  was 
relied  upon  both  in  Hawke  v.  Dunn,  the  case  against 
which  the  appeal  is  in  substance  brought  and  on  this 
appeal,  but  there  was  iti  that  case,  so  far  as  the 
report  shows,  no  evidence  of  the  kind  of  betting 
struck  at  by  the  Act.  For  anything  that  appeared  in 
Snow  V.  Hill  the  defendant,  who  did  not  confine  him- 
self to  any  particular  part  of  the  racecourse,  but  was 
walUng  alK>ut  making  bets,  may  have  been  not  a 
profesdonal  bookm^er,  betting  with  persons  resort- 
mg  to  the  place,  but  an  or£nary  member  of  the 
public  making  casual  bets.  SJiaw  v.  Morley^  dedded 
by  Kelly,  C.B.,  and  Martin  and  Pigott,  BB.,  in 
1868,  was  a  clear  decision  that  an  uncovered  place 
on  a  racecourse  might  be  an  office  or  place  within  the 
meaning  of  tiie  Act.  Bowb  v.  Fenwich,  dedded  by 
Coleridge,  C.J..  and  Brett  and  Denman,  J.J.,  in  1874, 
was  a  decision  that  a  place  on  the  Chester  race- 
course, identified  only  by  a  stool  and  umbrdla,  was  a 
<'  place  "  within  the  meaning  of  the  Act.  Oallaway  v. 
Maries,  dedded  by  Grove  and  Lopes,  JJ.,  in  1881, 
was  a  case  only  differing  from  Bows  v.  FenwUk  in  the 
fact  that  the  means  of  identifying  the  place  was  a 
loose  box — obviously,  I  think,  an  immaterial  distinc- 
tion. Haigh  v.  Town  Council  of  Sheffield,  dedded  by 
Blackburn,  Mellor,  and  Lush,  JJ.,  in  1874,  was  one 
brought  against  the  occupying  tenant  of  a  cricket 
ground  (used  not  only  for  cricket,  but  for  foot-racing, 
games,  and  sports)  for  permitting  the  user  of  the 
enclosure  for  betting  with  persons  resorting  thereto. 
The  evidence   show^  that  from  fifteen  to  twenty 

Srofessional  bookmakers  stood  on  chairs  and  stools  in 
ifferent  spots,  calling  out  the  odds  and  betting  with 
different  persons  and  receiving  deposits.  Any  one  of 
these  bookmakers  might,  within  the  prindples  of  the 
cases  already  dted,  have  been  convicted  of  using  the 
place  where  they  stood  for  illegal  purposes,  and  the 
conclusion  arrived  at  by  the  court  that  the  defen- 
dant, who  knowingly  permitted  such  user,  was  guilty 
of  an  offence  under  the  Act  seems  to  me  an  inevitable 
one.  In  my  judgment  none  of  the  last  three  cases 
referred  to  can  have  depended  upon  the  character  of 
the  umbrella,  box,  or  stool,  and  the  only  way  in 
which  the  existence  of  those  articles  was  material 
was  as  affording  evidence  that  the  bookmaker  prac* 
tically  confined  himself  to  a  place  where  he  ootud  be 


22 


tHfi  WEEKLY  REPORTER.      i«<.».iii*T.]    VoL  3tLVt 


CoTmx  OF  Appeal. 


Powell  v.  Kehpton  Pabe  Baoecoubse  Ck>. 


CoTTBT  OF  Appeal. 


readily  found.  Eastwood  ▼.  Miller,  relied  upon  in 
Haigh  ▼.  Totvn  Council  of  Sheffield,  was  decided  by 
Lush  and  Archbold,  JJ.,  in  1874,  and  treated  a  place 
3a.  3r.  2dp.  in  area  as  a  place  within  the  meaning  of 
the  Act.  In  that  case  there  are  expressions  of 
both  the  learned  judges  to  the  effect  that 
the  size  of  the  place  cannot  be  of  importance. 
It  is  not  necessary  to  rely  upon  those  expressions  or 
to  discuss  them.  The  evidence  showed  that  there 
were  at  least  two  bookmakers  betting  and  receiving 
deposits,  and  the  fair  inference  would  be  that  they 
would  so  far  confine  themselves  to  one  spot  as  to  be 
capable  of  being  found  when  the  race  was  over,  and 
that  I  think  would  be  enough  to  justify  the  decision. 
With  regard  to  the  Scotch  case  of  Henretty  v.  ffart  1 
will  only  say  that  I  cannot  reconcile  the  reasoning  of 
the  two  learned  judges,  Young  and  Clerk,  L.JJ., 
with  the  decision  in  Haigh  v.  Town  Council  of 
She  field  before  referred  to,  and  that  I  prefer  to  rely 
upon  that  judgment.  I  concur  more  nearly  with 
the  reasoning  of  Lord  Oraighill,  the  dissentient 
judge,  in  Henretty  v.  Hart,  Finally,  the  case  of 
Liddell  v.  Lo/thouse,  already  mentioned  and  decided 
by  Liudley  and  Kay,  L.JJ.,  in  1896,  shows  that  a 
place  is  not  lees  a  place  within  the  meaning  of  the 
Act  because  the  l^etting  man  using  it  has  not  placed 
any  mark  of  his  own  upon  it. 

Secondly,  as  to  user,  the  cases  above  referred  to  are 
authorities  also  as  to  l^is  point,  and  I  need  only  refer 
in  addition  to  decisions  as  to  user  in  the  following 
cases  which  I  think  important  for  the  decision  of  the 
question  before  the  court.  The  first  is  Beg,  v.  Preedy, 
decided  by  Hawkins,  J.,  in  1888,  in  which  that 
learned  judge  goes  through  all  the  authorities  and 
explains  the  meaning  of  user  in  accordance  with  what 
I  have  above  indicated.  The  others  are  Homsby  v. 
BaggeU,  40  W.  E.  Ill,  [1892]  1  Q.  B.  20,  decided  by 
Mathew  and  A.  L.  Smith,  JJ.,  in  1891,  and  if'  William 
V,  Dawson,  56  J.  P.  182,  decided  in  the  same  year  by 
the  same  learned  judges,  and  in  which  it  was  held 
that  a  man  used  a  tap-room  or  bar  in  a  public-house 
for  betting,  though  he  did  not  confine  himself  to  any 
particular  part  of  it. 

Thirdly,  as  to  the  exemption  claimed,  the  only  case 
in  which  the  precise  point  whether  enclosures  like  the 
Reserved  Enclosure  as  distinguished  from  other  places 
on  racecourses  are  exempted  by  implication  from  the 
Act  is  that  of  Hawke  v.  Dunn,  1  concur  in  substance 
with  the  reasoning  of  the  judges  in  that  case  con- 
tained in  the  judgment  of  Hawkins,  J.  But  almost 
all  the  cases  decided  under  the  Act,  and  especially  ^1 
those  where  bookmakers  have  been  convicted  for 
carrying  on  their  business  on  racecourses,  are  directly 
applicable  to  enclosures  unless  a  substantial  and 
material  difference  between  the  enclosure  and  other 
ascertained  places  on  racecourses  can  be  made  out ; 
but  though  the  preamble  has  been  frequently  referred 
to  it  has  never  seemed  to  occur  to  anyone  concerned 
that  it  made  the  length  of  time  during  which  the 
practice  charged  has  been  carried  on  in  any  way 
relevant. 

On  the  above  considerations  I  have  arrived  at  the 
conclusion  that  the  Reserved  Enclosure  is  a  place 
within  the  meaning  of  the  Act,  that  it  is  permitted  to 
be  used  by  the  defendant  company  for  purposes  for- 
bidden by  the  Act,  and  that  the  plaintiff  as  a  share- 
holder is  entitled  to  the  injunction  asked  for.  The 
result  would  be,  according  to  my  individual  opinion, 
that  the  appeal  should  be  dismissed. 

Chttty,  L.J. — After  the  exhaustive  judgments 
which  have  been  delivered,  little  remains  for  me 
beyond  expressing  my  own  opinion.  The  facts  have  been 
fully  stated;  the  Act  of  Parliament  has  been  ex- 
amined oloselyi  and  its  provisions  have  been  stated, 


analysed,  discussed,  criticized,  and  considered.  For 
myself  I  have  gone  through  a  similar  course  of  in- 
vestigation, wnat  I  propose  to  do  is  to  deal  only 
with  the  more  salient  points  and  to  state  the  con- 
clusion at  which  I  have  arrived.  The  oaae  was 
heard  by  the  Lord  Chief  Justice.  (Lord  Bosaell  of 
Killowen)  on  the  admissions  contained  in  the 
particulars  and  also  on  the  additional  admiwaons 
made  at  the  Bar,  the  just  inference  from  which 
appears  to  be  that  which  the  Lord  Chief  Justice  was 
prepared  to  draw — ^namely,  that  the  defendants 
knowingly  and  wilfully  permit  the  Reserved  Bo- 
closure  to  be  used  for  the  purposes  for  which  it  is 
actually  used.  The  correctness  of  the  admissioDS 
was  not  in  any  way  called  in  question  before  the 
Lord  Chief  Justice;  they  could  not  be  questioned, 
nor  were  they  questioned,  in  the  argument  before  ua. 
It  is  satisfactory  to  know  that  Mr.  Asqoith  wai 
instructed  to  say,  and  did  say,  in  his  opening  before 
the  Lord  Chief  Justice,  that  on  a  careful  investigation 
the  facts  stated  in  the  particulars  may  be  assumed  to 
be  correctly  stated.  He  said  that  the  sole  object  of 
the  action,  so  far  as  he  was  instructed,  was  to  obtain 
the  decision  of  the  highest  court  in  the  country  upon 
what  is  imdoubtedly  a  very  important  question  of 
law. 

The  question  really  is  a  mixed  question  of  fact  and 
law.  It  appears  to  be  this :  Is  the  Reserved  Bn- 
closure  described  in  the  particulars,  and  used  for  the 
purposes  therein  stated  on  the  days  when  the  races 
are  held,  a  *'  place  "  within  the  prohibition  of  the  Act 
of  1853?  The  two  points— (1;  the  nature  of  the 
place,  and  (2)  the  nature  of  the  user — although  pro- 
perly made  the  subject  of  separate  consideration, 
must  in  the  result  be  dealt  with  together  in  oombina- 
tion  in  order  to  arrive  at  a  just  conclusion.  It 
appears  to  me  to  be  incorrect  to  ask  whether  the 
enclosure  is  excluded ;  the  right  question  is  whether 
it  is  included.  As  the  statute  creates  a  criminal 
offence,  it  is  incumbent  on  those  who  allege  that  the 
offence  has  been  comnutted,  to  show  affirmatively 
that  it  has  been  committed.  I  am  not  here 
relying  on  the  old  rule  that  penal  statutes 
ought  to  be  construed  strictly.  I  think  that 
all  statutes  ought  to  be  construed  reasonably; 
but  at  the  same  lime  I  think  that  the  Judicative 
ought  to  be  on  its  guard  against  holding  that  certain 
acts  are  a  criminal  offence  against  a  statute,  unless  it 
is  reasonably  plain  that  tiiose  acts  do  amount  to  the 
offence  within  the  meaning  of  the  Legislature  as 
disclosed  by  the  statute  itself  and  such  surrounding 
circumstances  as  are  properly  admissible  in  evidence* 
The  state  of  the  law  when  the  Act  of  1853  was  passed 
was  this :  The  Legislature  had  before  it  in  1845  the 
question  of  betting.  By  the  Act  then  passed  it 
deliberately  refrained  from  declaring  betting  illegal; 
it  contented  itself  with  making  the  contract  of  betting 
void,  and  taking  away  any  right  of  action  to  recover 
a  bet  lost.  The  law  stood  thus  when  the  Act  of  1853 
was  passed :  It  was  lawful  for  a  man  to  bet,  to  bet 
habitually  and  systematically,  and  to  carry  on  a 
business  of  betting  whether  on  credit  or  by  way  of 
deposit;  there  was  no  difference  in  law  between 
making  a  single  or  occasional  bet  and  being  a  profes- 
sional bookmaker.  The  law  as  to  betting  was  not 
altered  by  the  Act  of  1853  except  only  by  the  special 
prohibitions  contained  in  that  statute.  On  that 
statute  it  is  plain  that  betting  of  itself  is  not  made 
illegal.  Betting  or  not  betting  a  man  must  be  in 
some  place,  and  it  is  clear  that  the  word  **  plaoe  "  in 
that  Act  has  not  the  general  meaning  of  any  or  every 
place.  Some  particular  kind  of  plaoe  is  aimed  at; 
what  that  is  must  be  discovered  £rom  the  statute 
itself.  It  is  plain  on  the  statute  that  tiie  persons,  not 
being  the  bookmakers,  who  resort  to  the  *' plaoe"  are 
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not  Hable  to  the  penalties  of  fine  and  impriBonment 
impcwed  by  the  Act,  bnt  they  are  liable  to  what  may 
be  justly  described  as  the  degradation  of  being 
arrested  and  searched  and  taken  before  a  magistrate. 
Consequently,  if  the  plaintifiTs  contention  be  right,  all 
persons  who  are  fonnd  in  this  enclosure  during  the 
zaoes,  or,  at  all  eyents,  while  the  betting  as  described 
n  going  on,  are  liable  to  this  treatment,  although 
they  are  present  for  the  mere  pnipose  of  seeing  the 
noes  or  their  friends  and  acquaintances,  and  have  no 
thought  of  making  a  bet.  I  am  unable  to  think  that 
Ihis  point  is  disposed  of  by  saying  that  before  the 
betting  be«ins  tbey  may  safdy  remain,  but  that 
directly  it  begins  they  must  ^,  or  submit  to  the  risk 
of  being  molested  by  the  pohce. 

Coming  a  little  more  closely  to  the  language  of  the 
statute,  I  pass  by  the  title,  on  which  I  place  no  reliance. 
It  appears  to  me  that  no  argument  could  be  founded 
on  die  title  which  is  not  more  plainly  indicated  by 
the  preamble.  Here  we  come  to  the  old  question  of 
what  is  the  true  relation  of  the  preamble  to  the 
enactments  themselves.  XJndoubtecQy  it  is  a  settled 
rule  that  the  preamble  cannot  be  made  use  of  to 
oofntrol  the  enactments  themselves  where  they  are 
expressed  in  dear  and  unambiguous  terms.  But  it 
has  been  well  said  that  the  preamble  is  a  key  to  the 
statute  and  that  it  affords  a  due  to  the  scope  of  the 
Act;  these  statements,  however,  are  subordinate  to 
the  settled  rule  above  referred  to.  The  contest  and 
the  difficulty  arise  directly  you  begin  to  apply  these 
miss  to  the  particular  statute.  The  effect  of  the 
preamble  must  vary  according  to  the  greater  or  less 
smhiguity  of  the  enacting  words  and  the  distinctive 
language  of  the  preamble  itsdf.  Two  things,  I  think, 
sredear  on  the  interpretation  of  this  statute;  first, 
the  preamble  states  m  unambig|uous  language  the 
principal  mischief  for  the  suppression  of  which  the  Act 
was  passed ;  and,  secondly.  &e  word  **  place  "  in  the 
enactments  is  not  used  in  its  most  comprdiensive 
and  18  to    that  extent,  at    all   events,  am- 


l^ow  I  refer  to  one  point  in  the  preamble.  It  shows 

that  Ibe  kind  of  ffaming  intended  to  be  suppressed 

was  a  kind  which  bad  then  latdy  sprung  up.    I  read 

the  words  "  of  late  "  in  the  preamble  as  referring  to 

something  which  had   sprung  up  during  the  eight 

years'  interval  after  1845,  when  the  Legislature  had 

considered  the  question  of  betting ;  but,  whether  this 

be  so  or  not,  it  is  impossible  to  read  the  words  as 

relating  to  a  practice  which  had  been  going  on  since 

the  beginning  of   the   century    at   aU   racecourse 

endosQzes.    Here  the  fact  stated  in  the  tenth  dause 

of  the   particulars  is  of    great   importance.      The 

inractice  of  the  bookmakers  and  the  betting  transac- 

tioDs  of  the  same  character  as  those  which  take  place 

m  this  Beserved  Endosure  had  been  carried  on  in 

omilar  endosnres  throughout  the  coimtrv  from  the 

beginning  of  the  century,  not  secretly,  but  openly 

sod   hantnally.      It   is    inconcdvable    that    these 

mctioes,  notorious  as  they  must  have  been,  should 

have  been  unknown  to  the  Legislature  when  they 

passed  the  Act  of  1853,  and  it  is  difficult  to  suppose 

that,  if  they  had  intended  to  suppress  them,  some 

direct  and   unmistakable   words    rdating  to    them 

■faoold  not  have  been  found  in  the  Act ;  yet  there  are 

no  such  words.    It  is  just  worthy  of  mention  that, 

slthough  the  Act  has  been  in  operation  for  nearly 

foitv-f our  years,  it  is  only  recently  that  a  suggestion 

has  been  niade  tiiat  these  practices  in  the  racecourse 

endosDres   are   illegal    and    render   the   endosures 

thenisdves   prohibited    places.      During    this    long 

period  the  informers,  an  alert  race,  have  been  adeep, 

the  magistrates  somnolent,  and  the  police  supine,  if 

this  leoent  suggestion  be    wdl  founded.      But,  of 

oonne,  this  ismit  a  mere  observation,  and  affords  no 


answer  to  the  charge  if  the  recent  discovery  is  a  real 
discovery  of  the  true  intentions  of  the  Legidature. 

Lord  Justice  Lindley  has  already  given  a  careful 
analysis  of  the  Act.  I  think  it  correct  and  shall  not 
repeat  it.  The  Act  contains  no  definition  of  the 
word  << place";  the  absence  of  such  definition  I  take 
to  be  mtentional.  The  Legidature  meant,  in  my 
opinion,  each  case  to  be  dealt  with  on  its  own  facts, 
and  it  seems  to  me  that  we  ought  not  to  attempt  to 
define  what  tiie  Legislature  has  purposely  left  un- 
defined. The  enactments  certainly  go  beyond  the 
preamble.  The  view  I  take  is  this :  the  Legislature, 
having  before  it  the  leading  idea  of  suppressing  the 
opening  of  betting  houses  or  offices  and  the  receiving 
of  money  in  advance  by  the  owners  of  such  houses  or 
offices  or  by  other  persons  acting  on  their  behdf, 
foresaw  the  necessity  of  employing  in  the  enactments 
other  words  which  would  prevent  evadon  and  subter- 
fuges, and  has  framed  the  enactments  accordingly  : 
see  the  judgment  of  Lush,  J.,  in  Haigh  v.  Toum 
Council  of  Sheffield,  But  after  careful  examination 
of  the  sections  I  am  unable  to  find  any  suffidently 
disclosed  intention  to  enlarge  the  general  ambit  of 
the  Act.  The  business  of  a  bookmaker  is  not  pro- 
hibited ;  by  itsdf  it  is  still  lawful ;  dropping  for  the 
moment,  but  not  forgetting,  the  ampfifying  words, 
the  gist  of  the  offence  aimed  at  appears  to  me  to  be 
the  using  of  a  house,  room,  or  office  or  other  place  as 
presently  explained  for  the  purpose  of  betting  with 
persons  resorting  thereto. 

In  the  enactments  the  general  and  ambiguous 
word  *'  place "  is  always  preceded  by  the  words 
*<  house,  office,  room"  or  "house,  room,  office"; 
it  has  sometimes  the  word  *' other"  prefixed  and 
sometimes  not.  Nothing  turns  on  the  omisdon  of  the 
word  <*  other"  where  this  omission  occurs.  The 
leading  idea  and  the  standard  description  are  to  be 
found  in  the  words  **  house,  room,  and  office  " ;  the 
place  is  something  of  the  same  kind  taken  in  con- 
nection with  the  user.  The  ordinary  rule  of  con- 
struction sometimes  called  '*  y'usdem  generis  "  some- 
times **no8citur  a  eociis'^  applies.  "Place"  must 
mean  something  of  the  same  kind ;  something  which 
conforms  to  the  leading  idea  conveyed  by  the  words 
with  which  it  is  assodated.  Plainly  the  endosure  is 
not  a  **  house  "  nor  a  **  room  "  nor  an  •*  office."  The 
word  *'  office "  in  this  connection  appears  to  me  to 
have  the  most  oompreheneive  meaning  and  the  largest 
import  of  the  three  unambiguous  words.  What  are 
the  characteristics,  the  usucu  fittings  up,  or  acces- 
sories of  an  "  office  "  ?  A  desk,  a  table,  a  chair,  and 
things  of  ^at  description.  Now,  in  this  enclosure 
the  bookmakers  have  no  apparatus  of  that  kind. 
There  are  certain  structures  which,  in  my  opinion, 
fall  within  the  Act  wherever  set  up  or  found;  a 
booth,  a  tent,  and  an  umbreUa  fixed  in  the  ground  by 
a  spike,  which  is  but  a  kind  of  tent,  are  all  within 
the  meaning  of  "  place  "  when  it  is  used  for  the 
purposes  indicated.  A  movable  structure  on  wheels, 
such  as  those  in  which  merchants  conduct  their 
business  of  lading  and  unlading  ships  in  the  dodks  of 
Liverpool,  mentioned  by  Martin,  B.,  in  Shaw  y. 
Morl^t  is  a  good  example  of  an  office  or  place  within 
the  Act.  The  fact  of  such  an  office  or  place  being  set 
up  and  used  by  the  bookmaker  on  a  racecourse  would 
not  take  it  out  of  the  Act ;  a  racecourse  is  nowhere 
mentioned  in  it. 

Now,  it  was  pressed  upon  us  by  Mr.  Asquith  in  his 
able  argument  that  the  bookmakers  do,  in  fact,  use 
this  endosure  as  the  place  where  they  separately 
carry  on  their  betting  ousin esses  as  described  in  the 
particulars,  but  the  question  is  whether  they  use  the 
endosure  as  a  betting  house,  room,  or  office,  or  as  a 
place  conformable  to  the  leading  idea  oonvevedby 
the  three  standard  words.    I  think  that  the^  do  not. 
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The  endoBure  is  virited  by  two  thousand  persons  on 
attraotiTe  race-days,  of  whom  two  hundred  are  book- 
makers. The  bookmakers  and  their  derks  and  the 
general  public  are  all  admitted  to  the  endosmre  with- 
out distinction  and  on  the  same  terms.  Many  of  the 
general  public  bet  with  the  bookmakers ;  some  do  not 
bet  with  them  at  all,  they  go  merely  to  see  the  races 
or  to  meet  their  Mends  and  acqnaintanoes.  l^e 
bookmakers  have  no  special  right  or  privilege  within 
the  enclosure ;  no  particular  part  of  the  endosure  is 
assigned  or  allotted  to  them.  They  carry  on  their 
betting  in  competition.  Although  eadi  bookmaker 
may  generally  be  found  near  the  same  place,  he  has 
no  spedal  right  to  the  place  he  occupies  temporarily ; 
if  he  moves  from  it,  as  he  does,  any  member  of  l^e 
general  public  may  take  the  place  he  has  quitted. 
He  has  no  fixed  or  ascertained  place  within  the  en- 
closure ;  he  cannot  claim  any  particular  station ;  he 
has  no  individual  control  over  the  place  he  occupies 
beyond  such  as  every  one  else  within  the  enclosure 
has  over  the  place  he  occupies  for  the  time  being. 
The  term  *<spot*'  was  employed  in  the  argument; 
I  discard  the  word  altoget&r,  it  is  not  found  in  the 
statute. 

Some  of  the  prindpal  authorities  have  already 
been  stated  and  dealt  with  at  length.  I  shall  confine 
myself  to  expressing  my  opinion  upon  them.  No  doubt 
there  has  been  considerable  difference  in  the  judidal 
opinions  expressed  on  the  construction  of  this  Act. 
The  Act  is  so  drawn  as  almost  to  invite  difference  of 
opinion— certainly  so  as  to  give  rise  to  it.  I  think 
that  the  following  cases  were  rightly  decided — 
namely,  Shaw  v.  Morley,  Bows  v.  Femvick,  and 
Snow  V.  Hill,  From  Doggett  v.  GcMema,  in  which 
there  was  much  divergence  of  opinion,  I  am  unable 
to  obtain  any  safe  guidance.  I  think  that  Eastwood 
V.  Miller  and  Haigh  v.  Toum  Council  of  Sheffield  carry 
the  statute  beyond  ite  true  limit.  I  am  prepared  to 
go  as  far  as  Bows  v.  Fenwick^  the  case  of  the  umbrella 
with  a  spike;  possibly  Qallaway  ▼.  Maries^  the 
case  of  the  box  (simply),  may  be  supported  on  the 
same  ground,  but  it  is  open  to  question.  I  concur 
with  A.  L.  Smith,  L.J.,  in  what  he  has  said  about 
the  opinions  of  the  eight  judges  who  dedded  the 
cases  of  Shaw  v.  Morley  ^  Bows  v.  Fenwick^  and  Snow 
V.  HilL  Their  method  of  reasoning  on  the  statute  is 
inconsistent  with  the  dedsion  in  Hawke  v.  Dunn, 

My  conclusion  is  that  the  construction  put  upon  the 
Act  by  the  plaintiff's  oounsd  does  not  give  the  proper 
effect  to  the  dominant  words  "house,  room,  or  office," 
and  further,  I  am  satisfied  that  the  Legislature  has  not 
manifested  in  the  enactiug  part  of  the  Act  a  clear 
intention  of  declaring  illegal  such  an  endosure  as 
this  is  and  used  as  it  is  used. 

For  the  above  reasons  I  think  that  the  appeal 
ought  to  be  allowed ;  and  for  the  same  reasons  that 
the  decision  in  Eawhe  v.  Dunn  ought  to  be  overruled: 

Appeal  allowed, 

Solidtors  for  the  plaintiff,  Le  Brasseur  A  OaJdey. 

Solidtor  for  the  defendant,  Arthur  Cheese, 


From  Frob.  Biv.  and  Adm.  Div.    )  j  ,    nt 

(Lindley,  Lopes,  and  Ohitty,  L.JJ.)  ]  '''^^  ^^' 

Smith  v.  Smith,  (a.) 

Divorce — Practice — Application  for  rehearing,  whether 
to  be  made  to  Divisional  Court  or  to  Court  of  Appeal 
— Trial  without  a  Jury — Divorce  Rules,  1865,  r.  62 — 

(a.)  Reported  by  B.  C.  Mackenzie,  Esq.,  Banistor- 
at-Law. 


Supreme  Court  of  Judicature  Act,   1890  (53  A  54 
Vict,  c.  44),  8.  1. 

An  applioaiion  for  leave  to  serve  notice  of  moUon  for 
a  rehearing  of  a  petition  for  divorce  must,  if  the  petiiion 
was  heard  hy  a  judge  without  a  Jury,  be  made  to  a 
Divisional  Court  of  the  Probate,  Divorce,  and  Admiralty 
Division,  and  not  to  the  Court  of  Appeal, 

Original  motion  by  Mrs.  M.  A.  Smith  for  leave  to 
serve  notice  of  motion  for  a  rehearing  of  her  petitkni 
for  divorce. 

The  x>otition  was  heard  in  March,  1897,  before 
Barnes,  J.,  without  a  jury,  and  the  time  allowed  by 
the  rules  for  making  an  application  for  a  rehearing 
had  expired. 

The  question  was  whether  the  application  ought  to 
be  made  to  the  Court  of  Appeal  or  to  a  Divisional 
Court. 

Bule  62  of  the  Divorce  Bules,  1865  (as  amended  in 
1887),  provides  that  applications  for  a  new  trial  of 
issues  of  fact  tried  bv  a  jury,  or  for  a  rehearing  of  a 
cause,  shall  be  made  to  the  Probate,  Divorce,  and 
Admiralty  Division. 

The  Supreme  Court  of  Judicature  Act,  1890  (53  & 
54  Vict.  c.  44),  s.  1,  provides  that  everv  motion  for  a 
new  trial  or  to  set  aside  a  verdict,  finding,  or  judg- 
ment in  any  cause  or  matter  in  the  High  Court  in 
which  there  has  been  a  trial  thereof,  or  of  any  issue 
therein,  with  a  jury,  shall  be  heard  and  determined 
by  the  Court  of  Appeal,  and  not  by  a  Divisional  Coorb 
of  the  High  Court. 

The  applicant's  solidtors  had  consulted  the 
registrar,  who  had  advised  them  that  their  applica- 
tion ought  to  be  made  to  the  Court  of  AppeaL 

Adam  Walker,  for  the  original  motion. 

Bargrave  Deane,  Q,C,,  and  C,  J,  Willock,  for  the 
husband. 

H,  C,  Odlan,  for  the  intervener. 

Lindley,  L.J. — I  do  not  think  the  Court  of  Appeal 
has  any  jurisdiction  in  this  case.  The  proper  court 
for  the  applicant  to  apply  to  is  a  Divisional  Court  of 
the  Probate,  Divorce,  and  Admiralty  Division.  The 
Supreme  Court  of  Judicature  Act,  1890,  applies  only 
to  applications  for  new  trials  and  rdiearings  in  cases 
which  have  been  tried  with  a  jury.  The  case  of 
Wilkins  v.  Wilkins,  44  W.  B.  305,  [1896]  P.  108,  is 
not  in  any  way  inconsistent  with  that  view.  So  far 
as  the  present  case  is  concerned,  there  is  nothing  to 
alter  the  effect  of  rule  62  of  the  Divorce  Bules,  whidi 
still  applies  in  such  drcumstances.  I  tiiink  justice 
will  be  done  by  making  no  order  on  the  motion. 

LoFES  and  Chitty,  L.JJ.,  concurred. 

Motion  refused,  without  costs, 

Solidtors,  A,  M,  Griffith-Williams;  W.  P.  Neai; 
Townsend  &  Sharpe, 


Prom  Q.  B.  Div.  \ 

iLord  Esher,  M.B.,  and        [  July  15. 

i.  Smith  and  Bigby,  L.JJ.)  ) 

Small  and  Othebs  v,  Ukitbd  Eikodok  MnruAL 
Marine  Insueanob  Association,  (a.) 

Insurance,  marine-^Mortgage  of  shares  in  ship^Pdicy 
on  ship— Bight  of  mortgagee  to  sue  on  policy — Mort- 
gagor master  of  ship— Barratry  of  master. 
The  plaintiff  advanced  a  sum  of  money  to  a  person 

who  was  about  to  purchase  certain  shares  in  a  ship  upon 

(o.)  Beported  by  W.  P.  Babby,  Bsq.,  Barrister- 
at-Law. 
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the  tenna  that  the  latter  should  be  appointed  captain,  and 
(hat  the  advance  should  be  aeeuredby  a  mortgage  of  the 
horrowef^s  shares  in  the  ship,  and  that  an  insurance 
should  he  effected  on  the  ship  to  cover  the  plaintiff's 
interest  as  mortgagee,  A  policy  on  the  ship  was  accord^ 
ingly  effected  by  the  ship's  husband  "  as  weU  in  their  own 
namet  aa  for  and  in  the  name  or  names  of  all  and  every 
ether  person  or  persons  to  whom  the  same  doth,  may,  or 
skaU  appertain  in  part  or  in  aU.**  The  policy  covered  a 
loss  by  perils  of  the  sea  and  by  barratry  of  the  matter. 
The  mortgagor  vku  appointed  captain,  and  the  ship  was 
het  through  his  barratrous  act.    In  an  action  on  the 

Eeld,  that,  cts  tJie  plaintiff's  interest  in  the  ship  was 
covered  by  the  policy,  he  was  entitled  to  recover,  the  caiua 
pnxiina  of  the  loss  being  a  peril  of  the  sea  ;  and,  further, 
that,  if  the  mortgagor  was  appointed  captain  by  the 
fioMff  as  well  cu  by  the  co-owners,  the  wrongful  act  of 
the  captain  ufas  barratrous  cu  against  the  plaintiff,  and 
ike  kiter  could  recover  as  for  a  loss  by  barratry. 

Appeal  from  the  judgment  of  Mathew,  J. ;  reported 
[1897]  2  a  B.  42,  46  W.  E.  Dig.  74. 

The  aoUon  was  bzoaght  by  the  exeoators  of  Samael 
Small  to  reoover  for  a  total  loss  upon  a  policy  of 
marine  insaranoe  alleged  to  have  been  effected  on  his 
behalf  with  the  defendant  association  on  the  ship 
James  Livesey, 

The  defence  wasthat  the  policy  had  been  made  for 
and  on  behalf  of  "IHlkes,  the  master  of  the  ship,  and 
that  the  vesael  had  been  wilfully  oast  away  by 
Wnkes. 

It  was  ordered  that  the  question  should  be  first 
tried  whether,  assuming  the  alleged  barratrous  con- 
duct of  the  master,  that  was  a  defence  to  the  action, 
the  trial  of  the  question  as  to  the  truth  of  the  charge 
sgamst  tiie  master  being  reserred  until  after  the 
prefiminary  question  had  oeen  disposed  of. 

Wilkes  was  the  son-in-law  of  Samud  Small,  and 
had  applied  to  Small  for  an  advance  to  enable  him 
to  purchase,  with  two  co-owners,  the  ship  James 
Litetey,  oi  which  he  was  to  be  appointed  captain. 
Wilkes  was  to  have  twenty-four  sixty- fourth  shares 
in  the  ship. 

Small  agreed  to  lend  Wilkes  £700  upon  having  his 
advuce  secured  by  a  mortgage  of  Wukes'  shares  in 
the  sh^,  and  his  solicitors  were  instructed  to  act  for 
him  in  obtaining  from  Wilkes  the  mortgage  and  such 
other  securities  as  they  thought  necessary. 

The  solicitors  informed  Wilkes  ibat  the  advance 
wooid  not  be  made  unless,  in  addition  to  the  mort- 
gage, satisfactory  arrangements  were  made  to  cover 
omall's  interest  as  mort^igee  by  insurance. 

The  soUoitors  in  the  first  instance  stipulated  that 
the  policies  of  insurance  should  be  handed  to  them 
to  be  deposited  with  Small's  securities;  but  Wilkes 
pointed  out  that  the  insurances  on  the  ship  were  to 
be  eiEsoted  throuffh  Garlsen,  Nielsen,  &  Co.,  who 
wae  to  act  as  ship's  husbands,  and  that  the  co- 
owners  would  not  consent  to  their  parting  with  the 
polides.  Upon  Wilkes'  promise  that  the  insurances 
should  be  dBfected  for  Small,  the  solicitors  did  not 
insist  upon  a  deposit  of  the  policies.  The  ship  was 
sftcnrards  oorored  by  insurances  effected  through 
Oirisen,  Nielsen,  A  Go.  upon  the  instructions  of 
Wilkes  and  his  co-owners,  the  policies  bdng  effected 
hj  Osrlsen,  Nielsen,  &  Go.,  "  as  well  in  their  own 
wmes  as  for  and  in  the  name  or  names  of  all  and 
every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in  all,'*  and 
the  perils  insured  against  including  perils  of  the 
■ea  and  barratir  of  the  master  or  mariners.  Durins 
the  euxrency  of  the  policies  the  ship  became  a  totiS 
loss. 

Hathew,  J*,   came  to  the  conclusion    that   the 


insurance  was  effected  to  cover  the  interests  of  Small 
as  mortgagee  and  of  Wilkes  as  mortgagor;  and, 
further,  that  Small  took  part  in  placing  Wilkes  in 
the  position  of  master.  He  gave  judgment  for  the 
plaintiffs. 
The  defendants  appealed. 

J.  A.  Hamilton  and  Lord  Robert  Cecil  {Joseph 
WaXton,  Q.G.,  with  them)  for  the  defendants.— The 
mortgagee  did  not  insure  his  own  interest  as  a 
separate  interest.  There  was  an  insuranoe  on  the 
ship  taken  out  by  Wilkes,  so  far  as  his  share  was 
concerned,  on  behalf  of  himself  and  his  mortgagee. 
The  mortgagee  can  only  claim  on  that  nolicy  through 
Wilkes,  and  as  the  defendants  have  a  defence  against 
Wilkes,  they  have  a  defence  against  his  mortgagee 
who  claims  under  him.  If  the  mortgagee  recovers 
on  the  policy,  Wilkes  will  benefit  by  it,  as  the  money 
recovered  will  go  towards  satisfying  the  mortgage. 
By  section  34  of  the  Merchant  Shipping  Act,  1894, 
the  mortgagee  does  not  become  the  owner  of  tlie 
ship,  but  the  mortgagor  remains  the  owner,  and 
there  can  be  no  barratry  against  the  mortgagee  who 
stands  in  no  better  position  than  his  mortgi^or. 

They  referred  to  Hobbs  v.  Hannam,  3  Oi^mp.  93. 

T.  O.  Carver  and  W.  E.  Lloyd,  for  the  plaintiflGs, 
were  not  called  upon. 

Lord  EsHEB,  M.B. — ^The  plaintifiis,  who  are  the 
executors  of  Small,  are  suing  the  defendants  upon 
a  policy  of  insurance  on  ship  for  a  total  loss  by 
the  perils  insured  against.  The  plaintifGi  can  only  sue 
if  the  policy  was  made  on  behalf  of  Small.  They 
could  sue  under  the  statute  if  the  policy  had  been 
assigned  to  Small.  But  there  has  been  no  assignment 
here.  The  plaintifiis  claim  on  the  ground  that  Small 
was  a  party  to  the  policy.  The  first  question  there- 
fore is,  Was  Small  a  party  to  the  policy  P  Mathew, 
J.,  came  to  the  conclusion  upon  the  facts  that,  by 
arrangement  between  Wilkes  and  Small,  Wilkes  was 
to  get  an  insuranoe  on  the  shi^  for  and  on  behalf  of 
Small  so  as  to  cover  SmaU's  mterest  as  mortgagee. 
It  is  clear  that  Small,  as  mortgagee,  had  an  insurable 
interest  in  the  ship.  If  the  ship  were  lost,  his  interest 
in  the*  ship  as  mortgagee  would  be  lost  too.  He 
could  no  doubt  sue  the  mortgagor  for  the  money 
lent,  but  his  interest  in  the  ship  would  be  gone. 
Therefore  Small  was  insured  against  the  perils 
covered  by  the  policy  to  the  extent  of  his  interest  in 
the  ship,  and  it  was  clear  that  the  interests  of  mort- 
gagor and  mortgagee  were  distinct  interests.  The 
mortgagee  daim^  his  interest,  not  through  the  mort- 
gagor, but  as  a  distinct  interest.  If  that  were  the 
on^  relation  between  the  mortgagor  and  the  mort- 
gagee, the  mortgagee  would  have  nothing  to  say  to 
the  sailing  of  the  ship.  The  mortf;a^ee  would  sue 
upon  the  policy  to  the  extent  of  his  mterest  in  the 
ship.  If  he  had  nothing  to  say  to  the  captain,  the 
captain's  acts  were  the  same  as  the  acts  of  a  stranger. 
If  a  stranger  was  guilty  of  some  wrongful  act,  and 
the  sea  in  consequence  got  into  f  he  ship  and  the  ship 
were  lost,  in  insurance  law  the  causa  proxhna  uf  tbe 
loss  would  be  the  coming  in  of  the  sea.  There  would 
then  be  a  loss  by  a  p^  of  the  sea.  The  wrongful  act 
would  not  be  the  catua  proximo  of  the  loss,  and  the 
mortgagee  would  recover  on  the  policy  as  upon  a 
loss  by  a  peril  of  the  sea,  and  not  as  upon  a  loss  by 
barratry.  The  wrongful  act  of  a  stranger,  as  the 
captain  in  the  case  supposed  was,  would  not  affect  the 
mortgagee.  If,  on  the  other  hand,  the  captain  was 
the  mortgagee's  captain,  then  the  captain  was  guilty 
of  misconduct  called  barratry  against  the  persons 
who  appointed  him.  Before  the  policy  was  effected. 
Small  agpreed  to  advance  Wilkes  the  money,  knowing 
that  he  was  to  be  captain  of  the  ship,  and  Mathew, 
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J.,  baa  fonnd  that  Small  took  part  in  placing  Wilkes 
in  the  position  of  captain.  Therefore  Wilkes  was  to 
be  captain  for  and  on  behalf  of  Smidl,  as  well  as  of 
the  co-owners.  That  being  so,  the  wrongful  act  was 
that  of  the  captain,  as  against  those  who  appointed 
him,  and  in  this  view  the  plaintiffs  can  recover  nnder 
the  clause  in  the  poUoy  as  for  a  loss  by  barratry  of 
the  master.  In  either  view,  therefore,  the  judgment 
is  right 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  The 
real  point  appears  to  me  to  be  this — if  Small  was  the 
a8>*ignee  of  Wilkes,  any  defences  that  could  be  raised 
against  Wilkes  would  be  available  against  Small, 
The  plaintiffii,  however,  do  not  sue  upon  the  ground 
that  Small  was  the  assignee  of  Wilkes,  but  they  sue 
upon  a  policy  effected  by  Wilkes  for  Small.  It 
seemed  that  Wilkes  had  not  the  money  to  pay  for  his 
shares  in  the  ship,  and  Small  advanced  him  £700, 
taking  a  mortgage  of  Wilkes'  shares  in  the  ship, 
upon  the  terms  that  Wilkes  was  to  be  the  captain  of 
the  ship,  and  that  a  policy  should  be  effected  for 
Small  to  cover  his  advance.  Aocordinely  a  policy 
was  effBcted  with  the  defendants  by  Carlsen,  Nielsen, 
&  Co.,  '*  as  well  in  their  own  names  as  for  and  in  the 
name  or  names  of  all  and  every  other  person  or  per>^ 
sons  to  whom  the  same  doth,  may,  or  shall  appertain, 
in  part  or  in  all."  In  my  opinion  Small  would  have 
be^  entitled  to  sue  upon  that  policy  in  his  own 
name,  and  therefore  his  executors  are  entitled  to  sue. 
That  being  so,  how  does  the  wrongful  act  of  the 
captain  affect  Small?  Small  had  nothing  to  do 
with  the  wrongful  act  of  Wilkes,  and  he  was  entitled 
to  sue  upon  the  policy  for  the  loss  of  the  ship  by 
a  peril  of  the  sea,  and  the  defendants  cannot  set  up 
the  wrongful  act  of  WUkes  as  any  answer  to  that 
daim.  There  is  another  ground  upon  which  we  can 
decide  this  case.  Mathew,  J.,  held,  and  I  tlunk 
rightly,  that  Small  took  part  in  appointing  Wilkes 
captain  of  the  ship,  and  that  therefore  the  barratrous 
act  of  Wilkes  was  a  barratrous  act  against  Small  as 
well  as  against  the  other  co-owners.  The  plaintiffs 
can  therefore  sue  upon  the  clause  in  the  policy 
covering  barratry  of  the  captain.  The  judgment  was 
therefore  right. 

BiOBY,  L.J.,  concurred. 

Solicitors  for  the  plaintiffis,    Warriner  <k   Co.t  for 
Davia  &  Lloyd,  Newport,  Mon. 

Solicitors  for  the  defendants,  WaUone,  Johnson, 
Bubb,  &  WhatUm. 


From  Chan.  Div.  ) 
(lindley,  Lopes,  > 
and  Chitty,  L.JJ.} ) 


July  14. 


Hill  v.  Bowlaitds.  (a.) 

Mortgage — Bight  to  redeem— Second  Tnorigagee — Order 
nisi  for  foredoaure,  with  liberty  to  redeem — Chief 
derk^e  certificate  finding  six  montJis'  interest  due  to 
firsi  mortgagee — Second  mortgagee  seeking  to  redeem  on 
payment  only  of  interest  to  date. 

Where  an  order  for  foreclosure  directed  {in  the  usual 
form)  thai  the  second  mortgagee  should  be  at  liberty  to 
redeem  on  payment  to  the  first  mortgagee  within  six 
calendar  months  after  the  date  of  the  chief  derk^s  cer- 
tificate of  wJiat  should  be  certified  to  be  due,  and  the  chief 
clerk^s  certificate  included  {in  the  usual  way)  interest 
to  the  end  of  the  six  calendar  months  so  allowed  for 
redemption : 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


Held,  that  the  second  mortgagee  was  not  entitled  to  have 
the  premises  reconveyed  to  him  on  payment,  before  the 
expiration  of  the  six  months,  of  the  principal  and  costs, 
together  with  interest  merely  to  the  date  of  payment, 
but  that  payment  of  interest  for  the  fuU  period  of  six 
months  was  necessary. 

Appeal  from  Bomer,  J. 

In   1895   the  plaintiffs,   the  first  mortgagees  of 
certain  property,   commenced  an  action  to  enforoe 
their  security.    On  the  27th  of  March,  1896,  after  the 
plaintifb  had  taken  possession  of  the  mortgaged  pro- 
perty, an  order  in  the  usual  form  was  made  for  a  fore- 
closure nisi.    The  order  reserved  to  the  second  mort- 
gagees liberty  to  redeem  on  paying  to  the  plaintifls, 
witnin  six  calendar  months  after  the  date  of  the  certifi- 
cate, and  at  such  time  and  plaoeas  should  be  appointed, 
what  should  be  certified  to  be  due  to  the  plaintiffs.   In 
November,  1896,  the  mortgagor's  trustee  in  bank- 
ruptcy (to  whom  a  further  period  for  redemption  had 
been  given  by  the  order)  paid  off  the  second  mortgagee, 
who  thereupon  reconveyed  to  him  the  mortgaged 
property,  subject  only  to  the  £tnt  mortgage.    Chi  the 
dth  of  May,  1897,  the  chief  derk  made  nis  certificate, 
certifying  the  amount  which  was  due  to  the  plaintiff 
for  principal  and  interest  to  the  date  of  the  certificate 
and  for   their  taxed  costs,  and  also  for  the  further 
interest   which  would  become  due  to  the  plaintiffi 
during  the  period  of  six  calendar  months  allowed  to 
the  second  mortgagee  for  redemption.     The  mort- 
gagor's trustee  in  bankruptcy,  in  whom  the  rights  of 
the  second  mortgagee  were  now  vested,  desired  to 
pay  off  the  mortgage  debt  and  interest  before  the 
expiration  of  the  period  allowed  for  redemption.    He 
therefore,  on  the  12th  of  June,  1897,  gave  notice  of 
motion  that  the  plaintiffs  might  be  ordered  to  re- 
convey  the  mortgaged  property  to  him  upon  payment 
by  him  of  the  principal  moneys  and  interest  found 
due  to  the  date  of  the  certificate,  together  with  interest 
from  the  date  of  the  certificate  down  to  the  date  of 
the  service  of  the  notice  of  motion.    Bomer,  J.,  held 
that  the  trustee  in  bankruptcy  was  bound  by  the 
certificate,  and  could  not  redeem  except  on  payment 
of'  the^  full  sum  found  due  by  the  certificate.    His 
lordshi]^  therefore  refused  the  motion  witii  costs.  The 
trustee  in  bankruptcy  appealed. 

Macnaghten,  Q.C.,  and  ff.  Wace,  for  the  appeal, 
citsd  Smith  ▼.  Smith,  40  W.  B.  32,  [1891]  3  Oh. 
550;  Paynter  v.  Carew,  2  W.  B.  345,  Kay,  Appendix 
xxxvi. ;  and  In  re  Alcock,  FrescoU  v.  Fhipps,  23  Gh. 
D.  372. 

Levett,  Q.C.,  and  Kenyon  Parker,  for  the  plaintifi, 
were  not  called  upon. 

LmDLEY,  L.J. — This  application  has  certainly  the 
merit  of  novelty ;  but  it  is  so  entirely  contrary  to  the 
settied  practice  of  the  court,  and  so  oontrarir  also  to 
the  principles  by  which  we.are  always  guided,  that  it 
cannot  possibly  succeed.  I  am  not  going  to  say 
anything  about  whether  a  mortgagor  can  or  cannot 
stop  a  foreclosure  suit  before  decree  by  tendering  the 
money  with  interest  to  date.  There  seems  to  be  some 
authority  that  he  can.  I  express  no  opinion  about 
that.  I  will  assume  that  he  could.  But  we  are  not 
now  dealing  with  anything  before  judgment,  but 
with  a  judgment  and  what  has  been  done  under  it. 
The  judgment  is  express.  It  is  a  judgment  in  the 
ordinary  form  for  foreclosure  of  the  mortgage,  and  it 
has  reference  to  the  sum  which  shall  be  found  due  on 
the  chief  derk  taking  the  accounts  and  making  his 
certificate  in  the  or£nary  form.  The  certificate  has 
now  been  made  in  the  ordinary  way,  and  the  snm. 
found  due  includes  six  months'  interest.  Now,  after 
all  that,  the  mortgagor  comes  and  says  that  bif 
tender  need  not  be  on  the  terms  upon  which  by  th9 
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order  he  is  entitled  to  redeem ;  he  does  not  want  to 
pay  to  the  mortgagee  what  has  been  found  due  by 
the  certificate,  but  he  proposes  to  tender  less.  The 
mortgagor  justifies  that  contention  in  this  way.  He 
lays  that  the  certificate  has  included  interest  for  six 
months,  and  that  the  inclusion  of  that  six  months' 
interest  was  a  concession  to  the  mortgagor.  It  was 
giving  him  siz  months  to  redeem ;  but  it  was  also 
an  advantage  to  the  mortgagee,  because  the  mort- 
gagee does  not  know  whether  he  will  have  any  money 
toinTest  or  not.  That  period  has  been  settled  on 
considerations  of  convemence  to  both  parties,  and 
the  mortgagor,  when  he  comes  to  redeem  under  a 
judgment,  must  comply  with  the  terms  of  the  judg- 
ment, whatever  his  rights  might  have  been  if  he  had 
tendered  the  money  before  judgment.  I  think, 
therefore,  that  the  appeal  must  be  dismissed  with 


LoPBS,  L.  J. — I  am  of  the  same  opinion.  I  am  not 
so  familiar  with  matters  of  this  kind  as  my  learned 
brothers,  bat  it  seems  to  me  clear  that  the  certificate 
determines  the  rights  of  the  parties.  Now,  the 
certificate  which  gives  the  mortgagee  six  months' 
interest  in  lien  of  notice,  and  gives  him  six  months 
to  find  an  investment  for  his  money*  As  to  how  the 
case  might  stand  if  payment  had  been  made  before 
judgment,  with  interest  up  to  the  date  of  payment, 
I  express  no  opinion. 

Cbittt,  li.  J. — ^I  think  that,  when  examined  on  prin- 
ciple»  the  appeal  fails.  The  contentionof  the  appellants 
is  peculiar.  It  is  that  upon  payment  of  what  is  certified 
by  the  chief  derk  to  be  due  for  principal  and  costs, 
with  interest  to  the  date  of  payment,  the  mortgagor 
is  discharged.  Now,  according  to  the  usual  form  the 
sum  to  be  certified  is  a  sum  composed  of  principal, 
interest,  and  costs  down  to  the  date  of  the  certificate, 
six  months'  interest,  according  to  the  invariable 
practice  of  the  court,  being  added  for  the  period  of 
six  months  after  the  certificate.  It  has  always  been 
upon  payment  of  that  sum  that  the  reconveyance  or 
redemption  is  to  take  place.  The  order  is  quite 
specific  in  giving  six  calendar  months,  and  the  mort- 
gagor may  make  his  payment  at  any  time  within 
thatpeiioGy  but  he  must  pay  the  sum  mentioned  in 
the  certificate.  It  is  the  established  practice  of  the 
court,  and  is  never  departed  from,  that  the  mort- 
gagor has  a  period  of  six  months  within  which  he 
csn  redeem.  Here  certain  proceedings  have  taken 
place — ^the  judgment  and  the  certificate — and  the 
reason,  if  one  has  to  seek  for  a  reason,  is  that  the 
mortgagor  has  six  months  to  find  the  money,  and  the 
mortgagee  has  a  like  x>sriod  which  he  can  usefullv 
HopLoj  in  looking  out  for  a  new  security.  I  think 
the  semed  practice  ought  not  to  be  d^Murted  from. 
Although  foreclosures  have  been  gomg  on  for 
sentoiies,  there  is  no  authority  for  the  appellants' 
oontantioii. 

Appeal  dismisaed* 

Solicitors,  Ptitchard,  Englq/idd,  &  Go.;  Thomaa 
WhUe  ^  Sons. 


In  re  Boss's  Chabity.  (a.) 

Ghariiy — EccleaicuticcU  charity — LoccU  Governmefd  Act, 
1894  (66  d!  67  Vict.  c.  73),  m.  14,  70,  76. 

A  testatrix  charged  certain  lande  with  the  payment  of 
£3  a  year,  to  he  paid  on  tJie/eaet  day  of  8U  Thomas  the 
Apostle  to  the  churchivardena  of  A,,  to  be  laid  out  by 
them  in  the  purc?M8e  of  flannel  petticoats,  stockings,  or 
gotvns  to  be  given  to  six  old  and  poor  widows  of  the  said 
parish  whom  they  should  judge  to  be  theproperest  objects 
to  receive  the  same,  with  preference  to  those  who,  not 
being  disabled  by  infirmity  or  sickness,  were  most 
constant  in  their  attendance  on  the  public  services  of  the 
church. 

Held,  that  this  was  not  an  ecdesiastioal  charity  within 
the  meaning  of  section  76  of  the  Local  Government  Act, 
1894,  and  that  new  trustees  might  be  appointed  wnder 
section  14  of  that  Act  by  the  parish  cowuil,  in  the  place 
of  the  churchwardens. 

Petition. 

Mary  Boss  by  her  will,  in  1799,  chareed  certain 
lands  with  the  payment  of  £3  a  year,  to  be  paid  on 
the  feast  day  of  St.  Thomas  the  Apostle  in  every  year 
for  ever  to  the  churchwardens  of  the  parish  of  Bishop's 
Hatfield,  to  be  laid  out  by  them  in  the  purchase  of  fiannel 
petticoats,  stockings,  or  gowns,  to  be  given  as  soon 
as  might  be  to  six  old  and  poor  widows  of  the  said 
parish  of  Bishop's  Hatfield  whom  they  should  judge 
to  be  the  properest  objects  to  receive  the  same,  with 
preference  to  those  who,  not  being  disabled  by 
infirmity  or  sickness,  were  most  constant  in  their 
attendance  on  the  public  services  of  the  church. 

The  Local  Government  Act,  1894,  s.  14,  sub- 
section 2,  enacts  that  '*  where  overseers  of  a  rural 
parish  as  such  are,  either  alone  or  jointly  with  any 
other  persons,  trustees  of  any  parochial  charity,  such 
number  of  the  councillors  of  the  parish  or  other 
persons,  not  exceeding  the  number  of  the  overseer 
trustees,  as  the  council  may  appoint,  shall  be  trustees 
in  their  place,  and,  when  the  charity  is  not  an  eccle- 
siastical charity,  this  enactment  shall  apply  as  if 
churchwardens  as  such  were  specified  therein  as  well 
as  the  overseers." 

The  question  whether  Mary  Boss's  Charity  came 
within  this  provision  was  r^erred  to  the  Charity 
Commissioners  in  accordance  with  the  Local  Govern- 
ment Act,  1894,  s.  70,  sub-section  (2),  The  Charity 
Commissioners  determined  that  (1)  *'  the  said  charity 
was  not  an  ecclesiastical  cluurity  within  the  meaning 
of  section  76  (2)  of  the  Local  Government  Act,  1894 ; 
(2)  an  appointment  under  section  14  (2)  of  the  said 
Act  by  the  parish  council  of  the  above-mentioned 
parish  (being  a  rural  parish)  of  trustees  in  the  place 
of  the  churchwardens  is  veJid." 

The  churchwardens  presented  this  petition  by  wa/ 
of  appeal  from  the  Charity  Commissioners. 

L<yrd  Eobert  Cecil,  for  the  petitioners. — Section  76 
of  the  Local  Government  Act,  1894,  says  what  an 
**  ecclesiastical  charity  "  includes.  This  is  clearly  an 
ecclesiastical  charity,  and  the  parish  council  has  no 
power  to  appoint  tnistees. 

He  cited  Shore  v.  Wilson,  9  d,  &  F,  366 ;  Attorney- 
General  v.  Calvert,  23  Beav,  248,  6  W.  B,  Ch,  Dig.  13. 

Vaughan  Hawkins,  for  the  Charity  Commissioners. — 
This  is  an  eleemosynary  charity ;  attendance  at  church 

(a.)  Beported  by  G.  B.  Hamzltoit,  Esq..  Barrister- 
at-Law. 
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is  not,  in  the  view  of  the  oommissionera,  a  test  of  ohuioh 
membership :  AUomey-GenercU  v.  St.  JohrCa  ffoepUcd, 
Bath,  24  W.  E.  913,  2  Oh.  D.  564. 

Lord  R.  CecU  replied. 

NoBTH,  J. — ^The  charity  is  not  an  eoolesiastioal 
charity  within  the  meaning  of  the  Local  GoTemment 
Act,  1894,  which  was  defined  by  section  75  as 
including  a  charity  the  endowment  whereof  was 
held,  amongst  other  purooses,  **for  the  benefit  of 
any  particular  church  or  denomination,  or  any  mem- 
bers thereof  as  such.*'  The  words  of  the  trust 
constitute  beyond  all  doubt  what  is  called  an  eleemo- 
synary charity,  in  respect  of  which  the  eeneral  rule  is 
that  the  court  does  not  look  at  idl  at  me  religion  of 
the  founder.  This  is  clearly  shown  by  the  case  of 
AUamey-OenenU  t.  Oalvert ;  but  there  is  nothing  to 
prevent  a  founder,  if  he  desires  to  do  so,  from  limiting 
the  objects  of  his  bounty  to  those  of  a  particular 
religion,  but  in  that  case  there  must  be  some  dear 
indication  of  such  an  intention.  Here  there  is  nothing 
to  show  that  the  charity  is  to  be  confined  in  that  way. 
It  is  said  that  the  charity  is  one  for  the  benefit  of 
members  of  the  Established  Church  *<  as  such."  The 
will  does  not  say  in  terms  that  the  charity  is  to  be  in 
favour  of  members  of  the  Church  of  England;  but 
there  are  said  to  be  three  indications  of  Buoh  an 
intention — (1)  the  annuity  is  to  be  paid  to  the  church- 
wardens; (2)  it  is  to  be  paid  to  them  upon  a  festival 
of  the  Church ;  and  (3)  a  preference  is  to  be  shown  in 
favour  of  those  most  constant  in  attending  the  services 
of  the  church.  In  my  opinion  none  of  these  indica- 
tions suffice  to  show  that  the  benefit  of  the  charity  was 
intended  to  be  confined  to  members  of  the  Church  of 
Enghmd.  Malins,  Y.C,  held  that  the  fact  that  the 
master  of  a  hospital  was  to  be  a  clergyman  did  not 
cause  the  benefit  to  be  confined  to  members  of  the 
Church  of  Engluid.  Directing  payment  on  St. 
Thomas's  Day,  again,  is  merely  equivalent  to  directing 
payment  on  the  21st  of  December.  The  preference 
given  to  those  who  attend  church  most  regularly  does 
not  confine  the  gift  to  members  of  the  Church  of 
Euffland,  for  the  preference  only  comes  in  in  cases  of 
difuculty  and  when  they  can  go  to  church. 

As  to  the  construction  of  section  14,  I  take  that 
clause  to  mean  that  where  the  churchwardens  as  such 
are  either  alone  or  jointly  with  anj^  other  persons 
trustees  of  any  parochial  non-eodesiasticaL  diarity, 
such  number  of  persons  not  exceeding  the  number  of 
churchwardens  as  the  parish  council  may  appoint  are 
to  be  trustees  in  the  place  of  the  churchwardens. 

In  my  opinion  there  is  no  question  of  the  power  of 
the  parish  council  to  appoint  trustees  in  the  place  of 
the  churchwardens,  ana  I  must  dismiss  the  petition. 

Solicitors,  Mason  &  Co, ;  Clahon, 


July  5 ;  Aug.  6. 


Chan.  Div.  I 
Byrne,  J*  | 

BsinsH  Natttbai.  Pbbmiitm  Pboyedbnt  Assooia- 

TioN  (Limited)  v.  Btwatbk.  (a.) 
Ftadice  —  Coria  —  Inierlocutory     proceedings  —  Costs 
reserved^New  regulation. 

Where  interlocutory  applications  have  been  ordered  to 
stand  to  the  trial  and  are  not  then  mentioned  to  the 
judge,  the  costs  of  such  applications  are  to  he  treated  as 
costs  in  the  action,  and  taxed  accordingly,  and  need  not 
be  mentioned  in  the  judgment.  Where  such  applications 
have  been  disposed  of,  but  the  costs  have  been  reserved. 


such  costs  are  not  to  be  mentioned  in  the  judgment  nor 
allowed  on  taxation  without  the  special  direction  of  the 
judge. 

Motion. 

The  defendants  Bywater  and  Small  wood  (who  was 
a  creditor  of  Bywater)  in  1893  took  out  a  ^licy  of 
assurance   upon   the    life    of    Bywater   with   tbe 


(a.)  Reported  by  Neville  Tbbbutt,  Esq.,  Barrister- 
at-Law, 


This  policy  was  subsequently  deposited  by  way  of 
equitable  security  wil^  the  defendant  Harris. 

In  January,  1896,  the  plaintiffs  brought  the  above 
action  to  set  aside  the  policy  as  obtained  by  mis- 
representation. 

On  the  13th  of  July,  1896,  Eekewidh,  J.,  made  an 
order  giving  leave  to  the  plaintiffs  to  deliver  certain 
interrogatories  to  the  defendants,  and  on  the  29th  of 
July,  1896,  the  same  judge  made  an  order  allowing 
a  further  interrogatory  to  oe  added. 

On  the  2nd  of  November  a  third  order  was  made 
for  a  further  and  better  affidavit  by  Bywater  as  to  two 
of  the  interrogatories. 

The  costs  of  all  these  orders  were  reserved. 

The  action  came  on  for  trial  before  Byrne,  J.,  who, 
on  the  14th  of  April,  1897,  gave  judgment  for  the 
plaintiffs.  The  plaintifGi*  costs  were  to  be  taxed,  and, 
in  effect,  paid  by  the  defendants.  No  mention  was 
made  at  the  trial  of  the  reserved  costs,  nor  in  the 
judgment  as  passed  and  entered. 

When  the  matter  came  before  the  taxing-master 
he  disallowed  these  costs. 

The  plaintiffs  now  made  the  present  application  for 
a  direction  that  the  reserved  costs  should  be  paid  by 
the  defendants. 

F,  Dodd,  for  the  motion,  contended  that  the 
taxing-master  should  have  taxed  these  oosts  as 
included  in  the  judgment:  Hodges  v.  Hodges,  25 
W.  R.  162 ;  Fritz  Y.  Hohson,  28  W.  R.  722,  14  Ch.  D. 
542  ;  Blakey  v.  Hall,  35  W.  R.  592,  ord.  28,  r.  11. 

Disney,  Distumal,  and  L,  Rylands,  for  the  respec* 
tive  defendants. 

Aug.  6. — Bybite,  J. — [After  direotine  the  oosts 
reserved  should  be  borne  by  the  del endEuits :]  As 
regards  the  costs  of  the  present  application  they 
must  be  paid  by  the  plaintuflGs.  It  is  true  that  I  find 
that  the  practice  in  tne  offices  of  the  registrars  has 
varied  with  regard  to  such  reserved  costs,  but  iJie 
plaintiffs  cannot  excuse  themselves  on  this  gronnd,  as 
they  neglected  to  ask  the  reg^istrar  to  indnde  them 
in  the  judgment  in  drawing  it  up,  as  was  done  in 
Hodges  v.  Hodges,  and  allowed  the  judgment  to  be 
passed  and  entered  without  mentioning  them.  [His 
lordship  then  continued:]  The  judges  of  the 
Chancery  Division  have  fur  the  guidance  of  the 
registrars  and  taxing  masters  given  the  following 
directions  in  reference  to  the  costs  of  interlocutory 
applications.  *  *  Where  interlocutory  applicationa  have 
been  ordered  to  stand  to  the  trial  and  are  not  then 
mentioned  to  the  judge,  the  costs  of  such  applications 
are  to  be  treated  as  costs  in  the  action,  and  taxed 
accordin^y,  and  need  not  be  mentioned  in  the  judg- 
ment. Where  such  applications  have  been  disposed 
of,  but  the  costs  have  been  reserved,  suidh  costs  are 
not  to  be  mentioned  in  the  judgment  or  order,  or 
allowed  on  taxation,  without  the  special  direcHon  of 
the  judge." 

His  lordship  added :  Speaking  for  myself  I  shall 
regard  with  much  jealousy  any  application  as  to 
reserved  costs  made  to  me  after  the  judgment  has 
been  passed  and  entered. 

Solicitors,  Tempter,  Down,  A  Miller;  A.  H. 
Amould  &  Sony  for  Bickley,  Lynex,  <t  BuHdey,  Bir- 
mingham ;  Bdfrage  A  Co. ;  Frith  Needham,  for  DaU 
&  Co.,  Birmingham. 
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Beo.  v.  Btjbbows  Ain)  Anothsb  (  Jubtioes). 


High  Coubt. 


Aug.  0. 


a  B.  Div.  I 

(Lawnmoe  aad  CoUina,  JJ.)  j 

Beo.  v.  Bubbows  akd  Akotheb  (Justiobs). 
Ex  parte  Wilson,  (a.) 

/iif<iee»— iSummary  jurisdiction — ^Proadttra — Order  to 
havechild  vaodnatod — Ooata  of  complainant — Distress — 
Imprimmmeni — **  Civil  debt** — Summary  Jurisdiction 
Ads,  1848  (11  &  12  Viet,  c  43),  a.  18 ;  1879  (42  &  43 
VicL  c  49),  s.  6. 

An  order  was  made  hy  justices ,  under  the  Vaccination 
Ad,  1867,  s,  31,  ordering  the  parent  of  a  child  to  have 
<Ae  ckUd  vaccincUed  rvithin  a  certain  time,  and  to  pay 
8i.  W.  costs  to  the  informant.  The  order  further  pro" 
tided  thai  the  payment  of  the  costs  should  he  enforced  by 
distress  and  imprisonment 

Hdd,  the  justices  had  power  under  section  18  of  the 
Summary  Jurisdiction  Act,  1848,  to  order  that  the 
payment  of  the  costs  should  he  so  enforced,  and  that  such 
pfwer  was  not  affected  hy  section  6  of  the  Summary 
JwisdieUon  Act,  1879. 

Sole  nisi  for  a  certiorari  to  bring  np  and  quash  an 
Older  made  by  the  justioeB  of  Blaidenhead. 

Information  was  given  to  the  justioes  under  the 
Vacchiation  Act,  1867  (30  &  31  Vict.  o.  84),  s.  31, 
that  the  informant  had  reason  to  believe  that 
the  defendant's  child  had  not  been  suooessf  ally  vac- 
dnated.  The  defendant  was  summoned  to  appear 
before  the  justioes,  who  made  an  order  that  the  child 
ihoald  be  vacoinated  within  a  specified  time  and  that 
the  costs  of  the  informant  to  the  amount  of  8s.  6d, 
ahoold  he  paid  by  the  defendant  to  the  informant.  It 
was  farther  ordered  that  the  payment  of  the  costs 
ihoald  be  enforced  by  distress,  and  in  default  of 
distrefls,  by  imprisonment. 

A  role  nisi  for  a  certiorari  wss  granted  to  bring  up 
ind  qoash  the  order  upon  the  ground  that  the  justices 
had  no  power  to  order  the  payment  of  the  costs  to  be 
enforoed  by  distress  and  imprisonment. 

Tlie  Vaccination  Act,  1867,  s.  ^1,  provides :  "  If  any 
registrar,  or  any  officer  appointed  by  the  guardians 
to  enforce  the  provisions  of  this  Act,  shall  give  infor- 
mation ia  writing  to  a  justice  of  the  peace  that  he 
his  reason  to  believe  that  any  child  under  the  age  of 
ioorteen  years,  being  within  the  union  or  parish  for 
which  the  informant  acts,  has  not  been  successfully 
Tsocinated  and  that  he  has  ^ven  notice  to  the  parent 
•  •  .  to  procure  its  bemg  vaccinated,  and  this 
notice  has  boen  disregarded,  the  justice  may  summon 
wAk  parent  ...  to  appear  with  such  child  before 
him  .  •  •  and  •  •  .  may,  if  he  see  fit,  make 
•n  order  under  his  hand  and  seal  directing  such  child 
to  be  vaccinated  within  a  certain  time.  .  .  .**  The 
•ection  farther  provides  that  upon  disobedience  of  the 
Older  the  parent  shall  be  proceeded  against  summarily 
sad  shall  be  liable  to  a  penalty. 

The  costs  were  awarded  by  virtue  of  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  o.  43),  s.  18, 
which  was  incorporated  hy  the  Vaccination  Act,  1867. 
That  section  also  provides  as  follows :  **  The  same 
(mesoing  the  oosts)  shall  be  recoverable  in  the  same 
manner  and  under  the  same  warrants  as  any  penalty 
or  lam  of  money  adjudged  to  be  paid  in  and  by  such 
conviction  or  order  is  to  be  recoverable ;  and  in  cases 
where  there  is  no  snoh  penalty  or  sum  to  be  thereby 
ivoovered,  then  such  oosts  shall  be  recoverable  by 
<i)ttress  and  sale  of  the  goods  and  chattels  of  the  party 
and  in  defaolt  of  such  distress  by  imprisonment,  with 
or  without  hard  labour,  for  any  time  not  exceeding 
one  calendar  month  unless  such  costs  shall  be  sooner 
paid." 

(a.)  Reported  hy  C.  Q.  WiLBEAHAM,  Esq.,  Barrister- 
at-Law. 


The  Summary  Jurisdiction  Act,  1879  (42  &  43  Tiot 
c.  49),  8.  6,  provides:  "Where  under  any  act,  whether 
past  or  future,  a  sum  of  money  claimed  to  be  due  is 
recoverable  on  complaint  to  a  court  of  summary 
jurisdiotion  and  not  on  information,  such  sum  shall  be 
deemed  to  be  a  dvil  debt,  and  if  recovered  before  a 
court  of  summary  jurisdiction  shall  be  recovered  in 
the  manner  in  which  a  sum  declared  by  this  Act  to  be 
a  civil  debt  recoverable  summarily,  is  recoverable 
under  this  Act,  and  not  otherwise ;  and  the  payment 
of  any  oosts  ordered  to  be  paid  by  the  complainant  or 
defenduit  in  the  case  of  any  such  complamt  shall  be 
enforced  in  like  manner  as  such  dvil  debt,  and  not 
otherwise." 

Macmorran,  Q.O,  {McCarthy  with  him),  showed 
cause. — Under  the  provisions  of  the  Summary  Juris- 
diction Act,  1848,  the  justices  have  power  to  deal 
with  three  kinds  of  matters :  (1)  Offences,  in  which 
case  the  procedure  is  by  information  followed  by 
conviction;  (2)  proceedings  to  recover  money,  the 
procedure  being  by  complaint  followed  by  an  order ; 
(3)  applications  for  an  order  against  the  defendant 
ordering  him  to  do  something  other  than  the  payment 
of  a  sum  of  money — e,g.,  an  order  to  give  sureties. 
In  this  case  also  the  procedare  is  by  complaint 
followed  by  an  order.  Then  comes  the  Act  of  1879. 
It  is  suggested  that  the  costs,  power  to  order  which 
is  given  by  the  Act  of  1848,  s.  18,  are  a  "  civil  debt " 
within  the  meaning  of  section  6  of  the  Act  of  1879. 
But  section  6  only  applies  where  there  is  a  liquidated 
sum  due — such  as  waives  recoverable  summarily  under 
the  Employers  and  Workmen  Act.  The  words  of  the 
Act  are  :  *'  A  sum  of  money  claimed  to  be  due." 
These  costs  are  neither  a  liquidated  sum  nor  are  they 
recoverable  by  complaint.  The  proceeding  was  by 
information.  Therefore  they  are  not  a  civil  debt 
within  the  Summary  Jurisdiction  Act,  1879,  s.  6,  and 
the  procedure  under  the  Summary  Jurisdiction  Act, 
1848,  stai  applies:  Beg,  v.  Paget,  30  W.  E.  336,  8 
Q.  B.  D.  151 ;  Reg.  v.  Kerewill,  43  W.  E.  59,  [1895] 
1  Q.  B  1;  East  London  Watervforks  v.  Charles,  42 
W.  E.  702.  [1894]  2  Q.  B.  730;  Kennard  v.  Simmons, 
50  L.  T.  Eep.  28. 

SchuUess  Young,  in  support  of  the  rule. — ^The  DOwer 
to  order  distress  and  imprisonment  was  intended  to 
be  confined  to  criminal  matters.  This  proceeding  is 
not  a  criminal  matter.  The  order  for  vacdnation  is 
not,  in  the  first  place,  a  penal  one.  It  is  only  after 
the  order  has  been  disobeyed  that  a  penalty  can  be 
imposed.  The  costs  ordered  to  be  paid  by  the  defen- 
dant are  a  civil  debt  within  the  Summary  Jurisdiction 
Act,  1879,  s.  6.  They  are  a  sum  of  mon^  ascer- 
tained to  be  due  when  the  order  was  made.  [Colliks, 
J. — ^Would  not  that  argument  equally  apply  in  the 
case  of  a  penalty  P]  It  would.  If  the  costs  are  not 
a  dvil  deot  within  section  6,  they  are,  at  any  rate, 
governed  by  section  47,  which  provides:  ''The  pro- 
visions of  this  Act  with  respect  to  a  sum  adjudged  to 
be  paid  by  an  order  shall  apply,  so  far  as  circum- 
stances admit,  to  a  sum  in  respect  of  which  a  court 
of  summary  jurisdiotion  can  issue  a  warrant  of 
distress  without  an  information  or  complaint  under 
the  Sunmiary  Jurisdiction  Act,  1848,  in  like  manner 
as  if  the  said  sum  were  a  dvil  debt.  .  •  ."  Beg. 
V.  Lord  Mayor  of  London,  Ex  parte  Boaler,  42  W.  E. 
159,  [1893]  2  Q.  B.  146;  Allen  v.  WoHhy,  21  L.  T. 
Eep.  665,  18  W.  E.  C.  L.  Dig.  99.  The  procedure  is 
not  in  the  strict  sense  by  information.  The  words 
of  the  Vaccination  Act,  1867,  s.  31,  are  "  give  in- 
formation." to  a  justice,  not  *'  lay  an  information." 

Macmorran,    Q.C,   in   reply. — Section  47  applies 

to  two  classes  of  cases  only — (I)  where  costs    are 

^  awarded  to   the  defendant   against    the  informant 
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High  Cotjbt. 


Wood  v.  Mayor  op  Widnbs. 


High  Gotjkt. 


or  oompliuTiant  on  the  i^igmiMu^l  of  an  inform- 
ation or  oompLednt  under  section  18  of  the 
Summary  Jurisdiction  Act,  1848;  (2)  where  costs  are 
awarded  on  an  appeal  from  a  conviction  or  order 
under  section  27  ox  the  same  Act. 

Cur*  adv,  vuU, 

The  judgment  of  the  court  was  delivered  by 
Collins,  J.  (Lawbanob,  J.,  concurring.) 

Collins,  J. — ( After  statingthefactsandafter  reading 
section  18  of  the  Summary  Jurisdiction  Act,  1848.)  It 
is  clear  that  under  the  provisions  of  that  section  the 
justices  had  power  to  make  the  order  for  the  pay- 
ment of  the  costs,  and  that  they  could  enforce  the 
payment  of  the  costs  so  ordered  by  distress  and  im- 
prisonment. Unless,  therefore,  the  Summary  Juris- 
diction Act,  1879,  took  these  costs  out  of  the  opera- 
tion of  section  18,  the  order  is  good.  It  is  suggested 
that  by  reason  of  section  6  of  the  Summary  Jurisdic- 
tion Act,  1879,  the  remedy  for  the  recovery  of  these 
costs  under  section  18  is  no  longer  applicable  [reads 
section  6].  I  have  a  difficulty  in  understanding  how  it 
can  be  suggested  that  the  costs  are  a  '*  sum  of  money 
claimed  to  be  due "  *'  recoverable  on  complaint." 
No  doubt  the  costs  did  eventually  become  a  sum  of 
money  payable  to  the  informant,  but  it  was  not  a 
sum  of  money  antecedently  due.  There  is  no 
distinction  in  principle  between  the  costs  and  a 
penalty. 

Solicitor  showing  cause. — B.  Alahone,  Cheverton. 

Solicitors  in  support  of  the  rule. —  Ward  dh  Thomas^ 
Maidenhead. 


a  B.  Div.  \  r  ^    OA 

(Lawrance  and  Eidley,  JJ.)  J  ''^^  ^• 

Wood  v.  Mayor  op  Widnes.  (a.) 

Local  government  —  Public  heaUh  —  Powers  of  local 
authority  —  Beconttruction  of  priviea — Adoption  of 
particular  system  of  water-closet— Public  Health  Act^ 
1875  (38  A  39  Vict.  c.  55),  s.  36. 

The  Public  Health  Act,  1875,  s.  36,  provides  that  a 
local  authority  may,  by  written  notice,  require  the  owner 
or  occupier  of  a  house  to  provide  a  sufficient  water-closet, 
earth-doset,  or  privy,  as  the  case  may  require,  and  that, 
if  the  notice  be  not  complied  with,  the  local  authority 
may  do  the  work  and  recover  the  expenses. 

A  local  authority  passed  a  resolution  that  in  all  future 
cases  of  nuisances  requiring  the  reconstruction  of  privies, 
a  particular  kind   of  water-doset   system  should  be 


leldf  that  there  was  no  power  to  adopt  a  general  rule 
in  cUl  oases,  and  that  the  resolution  was  invalid.  The 
local  authority  were  bound  in  each  case,  before  issuing 
the  notice,  to  take  into  consideration  the  particular 
requirements  of  the  house  in  queition. 

Case  stated  by  justices  of  Lancashire. 

On  the  12th  of  February,  1895,  the  respondents, 
who  were  the  urban  sanitary  authority  of  the 
borough  of  Widnes,  confirmed  the  following  reso- 
lution of  their  health  committee:  ''That  in  all 
future  cases  of  nuisances  requiring  the  reconstruction 
of  privies  and  ashpits  the  locfd  authority  of  tiiis 
borough  do  as  far  as  practicable  order  tiiat  such 
privies  and  ashpits  be  converted  into  the  waste  water- 
closet  system,  or  into  such  other  water-closet  system 
as  the  local  authority  may  from  time  to  time  approve, 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Banister- 
at-Law. 


and  that  the  highway  committee  be  requested  to  take 
steps  for  the  adoption  of  the  first-named  system 
generally  throughout  the  borough." 

In  April,  1895,  the  borough  surveyor  and  the 
inspector  of  nuisances  reported  to  the  respondents 
that  upwards  of  300  houses  in  the  borough,  mduding 
Nos.  52  to  68,  Terrace-road,  of  which  houses  the 
appellant  was  the  owner,  were  respeotiTely  without 
a  sufficient  water-closet,  earth-closet,  or  privy,  and 
an  ashpit  furnished  with  proper  doors  and  coverings. 

On  the  9  th  of  April  the  respondents  confirmed  a 
resolution  of  the  health  committee  '*  that  the  local 
autiiority  do  by  written  notice  require  the  owner  or 
occupier  of  each  of  the  said  houses  ...  to  pro- 
vide a  sufficient  privy  and  ashpit  furnished  as  afore- 
said upon  the  waste  vniter-doset  system  approved  by 
the  corporation." 

A  notice  in  the  terms  of  this  resolution  was  acoord- 
ingly  served  upon  the  appellant,  and  the  notioe  not 
having  been  complied  with,  the  respondents  did  the 
work  and  declared  the  expenses  incurred  by  them  in 
so  doing  to  be  private  improvement  expenses  under 
section  36  of  the  Public  Health  Act,  1875,  payable  by 
instalments. 

The  appellant  having  failed  to  pay  £6  8s.,  the 
amount  of  the  first  instalment,  the  respondents  laid 
a  complaint  before  the  justices,  who  made  an  order 
against  the  appellant  for  payment  thereof,  subject  to 
this  case. 

The  question  for  the  court  was  whether  the  reso- 
lution confirmed  on  the  12th  of  February,  1895,  was 
valid ;  or,  if  not,  whether  it  invalidated  the  subsequent 
proceedings. 

The  Public  Health  Act,  1875,  s.  36,  provides  that, 
'*  If  a  house  within  the  district  of  a  local  authority 
appears  to  such  authority  by  the  report  of  their 
surveyor  or  inspector  of  nuisances  to  be  without  a 
water-closet,  eu^h-doset,  or  privy,  and  an  ashpit 
furnished  with  proper  doors  and  coverings,  the  local 
authority  shall  by  written  notice  require  the  owner  or 
occupier  of  title  house  ...  to  provide  a  sufficient 
water-closet,  earth-closet,  or  privy,  and  an  ash-pit 
furnished  as  aforesaid,  or  either  of  them,  as  the  case 
may  require.'* 

0.  A.  Russell,  Q.O.,  and  By  croft,  for  the  appellant. 
— The  local  authority  have  no  power  to  lay  aown,  as 
they  have  done  by  the  resolution  of  the  12th  of 
February,  a  general  rule  prescribing  that  in  every 
case  a  particular  kind  of  water-closet  shall  be 
adopted.  Under  section  36  they  can  only  insiat  upon 
the  provision  of  '*  a  sufficient  water-closet,"  &c.,  '^as 
the  case  may  require."  There  was  in  this  case  no 
inquiry  into  the  particular  requirements  of  the  case. 
The  notice  merely  follows  the  resolution  of  the  12th 
of  February,  and  the  appellant  was  not  bound  to 
comply  with  it. 

McCall,  Q.C.,  and  Bonsey,  for  the  respondents. — 
The  decision  of  the  justices  was  right  The  local 
authority  have  power  to  order  what  works  shall  be 
executed,  and  can  require  water-closets  to  be  substi- 
tuted for  privies.  It  was  so  held  in  8t  Luke^s  Vestry 
V.  Lewi4,  10  W.  B.  249,  1  B.  &  S.  865,  decided  onder 
section  81  of  the  Metropolis  Local  Management  Act, 
1855,  which  section  is  identical  with  section  36  of  the 
Public  Health  Act,  1875.  That  case  was  followed  in 
Bogle  V.  Sherborne  Local  Board,  46  J.  P.  675 ;  Ex  parte 
Whitchurch,  29  W.  B.  507,  6  Q.  B.  D.  545.  The 
proper  remedy  of   the   appellant,  if   he   had    any 

grievance,  was  to  appeal  to  the  Local  Government 
loard  under  section  268.  The  justices'  duty  was 
ministerial  only,  and  they  had  no  power  to  consider 
any  question  as  to  the  character  of  the  work  ordered : 
Hargreaves  y,  Taylw,  11  W.  B.  562,  3  B.  &  8.  613. 
[BiDLBY,  1.— Tinkler  y.   Wandsw(yrth  District  Board 
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High  Coubt. 


0/  WorJa,  6  W.  B.  390,  2  De  G.  &  J.  261,  is  in  the 
ippellaiit*8  faTonr.]  At  the  time  that  case  was  decided 
tbere  was  no  appeal  to  the  Local  Govemment  Board. 
MoreoTor  in  that  case  there  was  a  finding  of  fact  that 
the  local  authority  had  decided  to  sobstitnte  water- 
dosots  for  privies  in  all  cases.  Whereas  here  the 
reioliition  of  the  12th  of  Febroary  only  applies  to  cases 
of  privies  which  require  reconstruction. 

RusMt  Q.C,  in  reply. — All  that  was  decided  in  St 
Luke's  Vestry  v.  Leuns  was  that  the  local  authority 
eoold  order  the  conversion  of  an  insufficient  privy  into 
a  water- doset.  That  is  not  disputed,  bat  there  is  no 
CMS  which  says  that  a  particular  kind  of  water-closet 
einhe  ordered. 

Lawbakge,  J. — The  first  question  asked  by  this 
CMB  is  whether  the  resolution  of  the  health  committee 
oonfirmed  by  the  respondents  on  the  12th  of  February, 
1895,  is  valid.  If  that  resolution  is  answered  in  the 
appdlant's  favour  it  seems  to  me  that  the  other 
questions  become  immaterial.  By  the  resolution  in 
qnestion  the  respondents  determined  that  in  all 
foture  cases  of  nuisances  requiring  the  reconstruction 
of  privies  a  svstem  known  as  the  waste  water-closet 
system  should  be  adopted.  The  question  as  to  the 
▼ftiidity  of  that  resolution  turns  on  section  36  of  the 
Public  Health  Act,  1875,  which  provides  that  if  a 
bouse  is  without  a  sufficient  water-closet,  earth- 
elowt,  or  privY  the  owner  or  occunier  may  be 
required  by  the  local  authority  to  provide  a  sufficient 
water-closet,  ecurth- closet,  or  privy.  It  is  contended 
for  the  appeUant  that  by  the  resolution  of  the  12th  of 
February  the  respondents  have  laid  down  a  (general 
rule  reouirin^  the  adoption  of  a  particular  kind  of 
water-closet  in  all  cases  without  any  regard  being 
bid  to  the  particular  requirements  of  each  house.  In 
my  judgment  the  local  authority  are  not  entitled  to 
do  that  It  18  not  disputed  that  they  may  in  every 
owe  within  the  section  require  a  water-closet  to  be 
•abstitnted  for  a  privy,  but  in  my  opinion  the  local 
sathority  have  no  power  to  insist  upon  a  particular 
Uod  of  water-closet  being  furnished.  All  that  can 
be  required  of  the  owner  or  occupier  of  the  house  by 
tbe  Dotioe  under  section  36  is  that  he  shall  provide  a 
**fofBcient"  water-closet. 

I  tberefore  come  to  the  conclusion  that  the  resolu- 
tioQ  of  the  12th  of  February  was  invalid,  and  the 
appeal  must  be  allowed. 

Sedlvt,  J. — I  am  of  the  same  opinion.  The 
qnotion  is  whether  the  respondents  have  been  enforc- 
ing one  general  rule  over  the  whole  of  their  district 
or  whether  thev  have  exercised  their  discretion  in 
esdi  individnal  case.  If  they  were  enforcing  a 
ftneral  rule,  then  in  my  opinion  it  was  not  competent 
lor  them  to  do  so.  The  local  authority  are 
eoBpowered  to  give  notice  to  each  person  requiring 
bim  to  provide  a  sufficient  water-closet,  and  then  it  is 
for  the  local  authority  to  say  whether  the  water- 
doset  which  is  provided  is  sufficient  or  not ;  but  that 
M  a  very  dUTerent  thing  from  sayiug  that  in  every 
ttae  aparticnlar  kind  of  water-closet  must  be  adopted. 
^Hien  the  facts  of  this  case  are  looked  at  it  is  im- 
poanUe  not  to  say  that  in  this  case  the  respondents 
bsTs  adopted  a  general  rule  for  all  cases. 

The  resolution  of  the  12  th  of  February  says  that  in 
sll  future  eaaes  of  converting  privies  into  water- 
dooetB  the  waste  water-closet  system  shall  be 
■dopted.  Then  a  report  having  been  made  as  to  the 
eondition  of  upwards  of  300  houses  in  the  borough  it 
is  tvoolved  that  in  every  case  the  owner  is  to  be  served 
vtth  a  notioe  requiring  him  to  provide  a  waste  water- 
doset  I  have  come  to  the  conclusion  that,  however 
dttirsble  uniformity  of  syptf>m  may  be,  that  is  not  the 
*    L  of  the  Act 


I  think  that  in  this  matter  the  local  authority  have 
exceeded  their  powers  by  adopting  a  general  rule  and 
reauiring  a  particular  kind  of  water- doset  to  be  pro- 
vided in  every  case. 

Appeal  allowed;  order  0/ Justices  quashed;  leave  to 
appeal. 

Solicitors  for  the  appellant,  Qrundy^  Son,  &  Co., 
Manchester. 

Solicitors  for  the  respondents,  Sharpcy  Parker, 
PritcJiardSf  &  Barham,  for  Oppenheim^  Town  Clerk, 
Widnes. 


IN   BANKRUPTCY. 

(Vaug£n  WmLV  J.)  !  May  31;  Julys. 

In  re  Gk)ED0N. 
Ex  parte  Nayalchand.  (o.) 

Bankruptcy— Property  of  bankrupt— Money  paid  into 
court  by  defendant  with  denial  of  liability— Bank-- 
ruptcy  of  defendant  —  Secured  creditor — B.  S.  C, 
1883,'  ord,  22,  r.  0— Bankruptcy  Acts,  1883  (46  dk  47 
Vict.  c.  52),  s,  45. 

Where  the  defendant  in  an  action  pays  money  into 
court  with  a  denial  of  liability,  and  becomes  bankrupt 
before  the  action  can  be  tried,  the  plaintiff  has  a  daim  as 
a  secured  creditor  upon  the  money  paid  into  court  to  the 
extent  to  which  the  trustee  in  bankruptcy  admits  the 
claim  in  the  action. 

Motion  by  Navalchand,  an  Indian  banker,  that  he 
may  be  declared  entitled  to  two  sums  of  money  in 
court:  the  first  being  the  sum  of  £48  5a.  lid.,  paid 
into  court  by  tiie  debtor  Gordon  prior  to  his  bank- 
ruptcy in  an  action  entitled  Navalchand  v.  Gordon, 
in  the  Queen*s  Bench  Division ;  the  second  being  the 
sum  cf  £110  IO4.,  paid  in  to  the  credit  of  the  same 
action  by  the  applicant  as  security  for  costs. 

The  action  of  Navalchand  v.  Gordon  was  begun  in 
February,  1896,  to  recover  £118  19s.  2d.,  the  amount, 
together  with  interest,  of  a  dishonoured  promissory 
note. 

The  defendant  p«id  £48  5s.  lid.  into  court  in 
respecn  of  the  claim  in  the  action  with  a  denial  of 
liability.  The  applicant  paid  in  £110  10s.  as  security 
for  costs.  The  defendant  presented  his  own  petition 
on  the  14th  of  December,  1896,  and  was  adjudicated 
a  bankrupt,  the  official  receiver  being  his  trustee. 

^neas  Mackintosh,  for  the  applicant.— The  plain- 
tiff has  a  daim  as  a  secured  creoitor  upon  the  money 
paid  into  court :  Ex  parte  Banner,  In  re  Key  worth, 
L  E.  9  Ch.  App.  379,  22  W.  E.  Dig.  20 ;  Levy  v.  Lovell, 
27  W.  E.  428,  11  Oh.  D.  220;  Ex  parte  Bouchard,  In 
re  Moojen,  28  W.  E.  129,  12  Ch.  D.  26.  [Vaugha» 
Williams,  J. — How  can  the  money  be  paid  out  P 
No  order  can  be  made  until  after  the  determination 
of  the  action :  Maple  <k  Go.  v.  Earl  of  Shrewsbury  and 
Talbot,  35  W.  E  819,  19  Q.  B.  D.  463.] 

Edward  Clayton,  for  the  official  receiver.— This 
money  was  money  of  the  bankrupt's  at  the  commence- 
ment of  the  bankruptcy,  and  therefore  passes  to  his 
trustee.  Moreover,  a  creditor  cannot  have  any 
security  on  money  paid  into  court,  it  is  not  a  mort«- 
gage,  charge,  or  lien  on  the  property  of  the  debtor. 
Further,  it  is  provided  by  ord.  22,  r.  6,  that 
money  in  court  shall  be  subject  to  the  order  of 
the  court  or  a  judge ;   that  means  the  court  before 

{a.)  Eeported  by  P.  M.  Fbanckb,  Esq.,  Barrister- 
at-Law. 
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In  be  Gobdon.— In  the  Goods  of  Chiloott  (Deceased). 


Hjqh  Goubt. 


which  fhe  aotion  wiU  be  tried,  and  the  Bank- 
raptoy  Gourt  has  no  jurisdiction  to  disturb  this 
money.  [Vaughan  Williams,  J.— I  think  section 
102  of  the  Bankraptoy  Act,  1883,  s^ves  me  ample 
power  to  deal  with  the  matter  if  yon  refose  to 
consent  to  my  having  jurisdiction.]  I  am  willing  to 
submit  to  the  jurisdiction,  bat  I  contend  that  the 
plaintiff  here  can  be  in  no  better  position  than  a 
person  who  has  attached  a  debt :  Butler  v.  Wearing, 
17  a  B.  D.  182,  34  W.  E.  Dig.  17. 

^neas  Mackintosh  replied. 

Cur,  adv,  vult, 

July  S.^Vatjghan  Wiixiams,  J. — In  this  case  the 
question  is  as  to  the  right  of  the  applicant  to  two 
sums  of  money  paid  into  court  before  the  date  of  the 
receiving  order  in  an  action  against  the  bankrupt. 
The  one  is  a  sum  of  £48  ds.  lid.,  paid  into  court 
by  the  defendant  with  a  plea  denyina:  liability.  The 
other  is  a  sum  of  £110  lOs.,  paid  into  court  by  the 
plaintiff  at  the  instance  of  the  defendant  as  security 
for  the  defendant's  costs  of  the  action.  The  trustee 
has  not  been  made,  and  declines  to  be  made,  a  party 
to  the  action.  He  has  not  actually  admitted  the 
plaintiff *s  daim,  but,  as  I  understand,  does  not  con- 
test his  right  to  prove  for  aomethiug.  I  have  no 
jurisdiction,  sitting  in  bankruptcy,  to  make  an  order 
for  payment  out  of  court  of  either  of  these  sums,  but 
both  parties  have  requested  me  to  decide  the  question 
of  right,  and  will  consent  to  the  necessary  order  in 
the  Queen's  Bench  Division  to  give  effect  to  my 
decision. 

As  regards  the  sum  of  £110  10s.  paid  into  court  by 
the  plaintiff  as  security  for  costs.  I  do  not  under- 
stand that  it  is  seriously  contended  that  he  is  not 
entitled  to  have  that  money  paid  out  of  court  on 
admission  of  the  proof,  subject,  of  course,  to  deduction 
of  costs  if  there  be  any  in  respect  of  which  the 
defendant  may,  on  interlocutory  proceedings,  have 
obtained  orders  for  costs  in  any  event. 

As  to  the  money  paid  into  court  with  a  denial  of 
liability,  I  take  it  that  the  plaintiff,  thou|fh  out  of 
time  to  accept  in  satisfaction  the  sum  paid  m  with  a 
denial,  would  apart  from  bankruptcy,  be  entitled  to 
get  an  order  to  withdraw  his  reply,  and  to  give  notice 
accepting  the  money  paid  in  as  satisfaction.  I  see 
nothing  in  the  bankruptcy  proceedings  to  prevent  his 
so  doing ;  but  if  he  does,  he  will  not  be  entiUed  to 
prove  for  any  balance  of  the  debt.  If,  on  the  other 
hand,  the  plaintiff  does  not  elect  to  take  the  monej 
out  of  court  in  satisfaction,  I  think  that  his 
proper  course  is  to  tender  a  proof  in  bankruptcy  for 
the  full  amount  of  his  claim ;  then  if  the  proof  is 
admitted,  or  partially  admitted — rejected  I  under- 
stand it  will  not  be — the  issue  in  the  action  will,  in 
my  opinion,  have  been  disposed  of,  and  an  order  may 
be  made  in  the  action  in  the  Queen's  Bench  Division 
for  the  payment  of  the  money  out  of  court  to 
the  proper  party,  according  to  the  result  of  the 
application  to  prove,  under  ord.  22,  r.  6.  It  is 
quite  true  that  in  Maple  v.  Earl  of  Shrewsbury  the 
Gourt  of  Appeal  decided  that  no  order  could  be  made 
for  payment  of  money  out  of  court  until  the  action 
had  been  tried  or  disposed  of — that  is,  so  lon^  as  the 
question  of  liability  remains  in  any  way  undisposed 
of,  but  I  think  that  in  the  case  of  an  action  for  a  mere 
money  demand  it  has  been  disposed  of  and  the 
liability  determined,  so  soon  as  the  proof  has  been 
dealt  with  in  bankruptcy.  The  Gourt  of  Bankruptcy 
is  the  proper  court  to  determine  the  liability  in  such  a 
case,  and  I  am  clearly  of  opinion  that  if  the  proof  is 
admitted,  or  to  the  extent  to  which  it  is  admitted,  the 
plaintiff  is  a  secured  creditor  by  reason  of  the  pay- 
ment into  court.  The  money  paid  into  court,  even 
with  a  plea  denying  liability,  has  become  subject  to 


the  plaintiff's  claim  by  the  aot  of  the  defendant,  who 
thereby  agrees  that  the  sum  paid  shall  remain  in 
court  subject  to  the  conation  of  ord.  22,  r.  6.  It  is 
not  a  question  of  execution  at  all,  but  of  the  effect  of 
a  conventional  charge.  It  is  in  effect  a  conditional 
payment  to  the  pUSntiff;  the  money  is  to  be  the 
money  of  the  plaintiff  if  he  succeeds  in  establishing  his 
title  to  it :  Ex  parte  Bouchard,  In  re  Moqfen, 

If  the  plaintiffs  proof  is  admitted  in  full  he  can 
am^nd  his  proof  immediately  on  the  admission  by 
•leducting  the  amount  of  security  which  thereupon 
accrues  to  him  by  reason  of  his  right  to  take  the 
money  out  of  court ;  or^  if  the  proof  is  admitted  for  a 
less  amount  than  the  money  in  court,  he  can  with- 
draw the  proof  and  consent  to  an  order  that  the 
balance  shall  be  paid  to  the  trustee. 

Solicitor  for  the  applicant,  E.  W.  Hurd, 

Solicitors  for  the  respondent.  Rising  &  BavemerofU 


Prob.  Div.  &  Adm.  Div.  i  j^    3  g^ 

Probiite.  J  ' 

In  the  Goods  of  GhILCOTT  (DECEASED),   (a.) 

Probate— Will— Revival  of  revoked  will — Non-dUdoswe 

of  revocation  to  solicitor— Codicil— Express  "  words  of 

reference'*— WilU  Act  (1  Vict.  c.  26),  «.  22. 

In  1889  the  testatrix  made  a  will.  In  1892  she 
obtained  from  the  same  solicitors  a  draft  codicil,  which 
she  took  away,  as  they  believed,  to  execute  it ;  but,  instead 
of  executing  it,  she,  with  the  assistance  of  another  person, 
executed  a  new  will  revoking  the  first  In  1893  she 
asked  her  solicitors  to  prepare  anotJier  codicil,  and  they, 
thinking  she  had  executed  the  first  codicil,  and  in  ignor- 
ance of  the  execution  of  the  will  of  1892,  in  drafting  it 
described  it  as  a  second  codicil  to  the  will  of  1889,  and 
concluded  it  by  confirming  the  said  will  and  codictL 
This  codicil  the  testatrix  duly  executed. 

The  court,  on  motion  to  aUow  proof  only  of  the  will  of 
1892  and  codicil  of  1893,  wdered  proof  of  aU  three 
documents. 

Motion  on  behalf  of  the  executors  for  a  grant  of 
probate  of  a  will  dated  the  14th  of  May,  1892,  and  a 
codicil  dated  the  7th  of  September,  1893,  of  Elizs 
Ghilcott,  who  died  on  the  I6th  of  January,  1897,  and 
omitting  a  will  of  the  16th  of  July,  1889. 

The  testatrix  made  a  will  dated  the  16th  of  July, 
1889,  which  disposed  of  her  property  and  appointed 
T.  B.  Mitchell  and  F.  Spears  executors. 

Afterwards  on  the  14th  of  May,  1892,  she  made 
another  will,  by  which  she  revoked  her  first  wiU  and 
then  disposed  of  her  propertjr,  and  appoiatad  the 
same  executors  as  in  the  first  will. 

This  second  will  was  made  under  the  following 
circumstances.  She  desired  to  make  a  codicil  to  her 
first  will,  and  her  solicitors,  on  her  instructions,  pre- 
pared a  codicil,  which  they  gave  to  her  and  she  took 
away;  but  without  her  solicitors'  knowledge,  and 
with  the  assistance  of  another  person  she  prepared 
and  executed  another  will  on  the  14th  of  May,  1892 ; 
and  the  codidl  was  never  executed. 

On  the  2nd  of  September,  1893,  she  exeouted  a 
codicil.  When  she  wished  to  execute  it  she  went  to 
her  solicitors,  who  were  ignorant  of  the  execution  of 
the  wlQ  of  the  14th  of  May,  1892,  and  thought  she 
had  exeouted  the  first  codicil. 

Under  these  dronm stances  they  prepared  a  oodioQ 
wluch  {inter  alia)  was  in  these  terms:  '*This  is  a 
second  codicil  to  the  will  of  Eliza  Ghilcott,  which 


(a.)  Reported  by  J.  Gb&abd  TiATNG,  Esq. 
rister-at-Law. 


Bar- 


VoLXLYl.      [N<»T.9o.i»7.]       THE  WEEKLY  REPORTER. 


88 


High  Ooitbt. 


Ik  the  Goods  of  Chiloott  (DboeAsied).— Psnton  v.  Babitbtt.    Gotjbt  of  Apfbal. 


betndate  the  16th  of  July,  1889.  ...  In  all 
other  respeots  I  oonfirm  my  said  will  and  the  first 
oodicQ  tiiereto." 

Barnard,  in  support  of  the  motion. — ^The  will 
of  1889  was  revoked,  and  is  not  revived  by  the 
codicil  of  1893 ;  by  section  22  of  the  Wills  Act  it  can 
only  be  set  up  again  by  "re-execution"  or  by 
"express words,  &c.,  showing  an  intention  to  revive." 
There  must  be  words  in  the  codicil  dealing  with 
words  in  the  will  showing  a  clear  intention  to  revive 
it:  In  ike  Ooode  of  Steele  (three  cases),  17  W.  B.  15, 
L.  R.  1  P.  &  D.  575.  In  the  cases  In  i?ie  Goods  of 
Siedham,  29  W.  B.  743,  6  P.  D.  205,  and  In  the  Goods 
of  Dyke,  6  P.  D.  207,  there  were  references  to  words  in 
the  previous  will.  In  In  the  Goods  of  Ince,  25  W.  B. 
396,  2  P.  D.  Ill,  Hannen,  P.,  disregarded  a  refer- 
cnoe  by  date,  where  shown  to  be  wrong.  The  question 
is  whether  by  the  language  of  section  22  something 
more  is  uot  required  than  a  simple  reference  to  the 
win,  which  in  this  case  is  a  mistake.  I  submit  the 
mere  reference  to  the  will  here  is  not  enough.  Oon- 
mts  of  all  the  parties  interested  have  been  filed. 

Cur.  adv.  vtUi, 

Hay  6. — Babitbs,  J. — In  this  case  the  question 
to  be  decided  is  what  documents  shall  be  admitted  to 
probate.  [The  learned  judge  here  set  out  the  facts  as 
above.]  Application  is  made  to  me  that  the  will  of 
1892  and  codicil  of  1893  should  be  admitted  to  pro- 
hate  without  the  will  of  1889.  The  point  taken  by 
ooimsel  is  that  the  testatrix,  iu  signiug  the  codicil  of 
1893,  made  a  mistake,  owing  to  the  ignorance  of  the 
•ohcitors  that  she  had  executed  the  will  of  1892,  and 
that  she  intended  to  confirm  that  will.  But  a  diffi- 
culty ii  presented  by  the  language  of  the  oodidl, 
which  in  express  terms  refers  to  the  first  will,  and  in 
rzprtss  terms  confirms  that  wiU,  and  in  express 
tenns  confirms  the  first  codicil  thereto,  and  I  have 
no  doubt  that  the  solicitor  intended  to  carry  that  out 
when  he  prepared  this  codicil.  Therefore  this  case 
oom<»s  witlun  the  authority  of  the  cases  dealt  with  by 
Sir  James  Hannen,  in  In  the  Goods  of  Siedham  and  In 
the  Goods  of  Dyke^  and  not  within  the  case  of  In  the 
Ooods  of  Steele,  cited  by  Mr.  Barnard.  In  In  the  Goods 
of  Stedhamj  Sir  James  Hannen  in  his  judgment  says : 
"The  solidtor  who  was  instructed  to  prepare  this 
oodidl,  instead  of  making  a  codicil  to  the  will  of 
1878,  made  a  codicil  to  the  will  of  the  21st  of  May, 
1877,  and  I  was  asked  to  treat  it  as  a  mere  mistake 
88  to  the  date,  and  to  allow  probate  of  the  codicil, 
together  witib  the  last  will  of  1878.  I  am  unable  to 
do  80  for  this  reason,  that  it  was  not  a  mere  mistake 
as  to  the  date  of  the  will  to  which  it  was  intended  to 
append  the  codicil,  but  the  mind  of  the  solicitor, 
wmoh  must  be  treated  as  that  of  the  tes^-ator,  wne 
sctnaUy  applied  to  the  provisions  of  the  will  of  1877," 
and  80  on.  In  this  case  there  is  no  doubt  that  the 
aoHdtor,  who  only  knew  of  the  first  will  and  believed 
tiiat  die  testatrix  had  executed  the  first  codicil, 
appBed  his  mind  to  the  first  will  and  first  codicil, 
and  then  drew  the  codicil  of  the  7th  of  September, 
1893,  whldi  was  duly  executed,  and  which  in  express 
tenns  relates  to  the  first  will  and  first  codicil ;  and  I 
must  deal  with  the  documents  as  they  stand.  There 
ia  no  doubt  that  thev  do  not  express  the  real  inten- 
tion of  the  testatrix,  out  I  find  nothing  in  the  codicil 
iodicating  that  intention.  This  seems  to  me  a  case 
where  the  same  course  must  be  adopted,  as  in  the 
ease  before  Sir  James  Hannen.  AU  three  documents 
must  be  admitted  to  probate,  leaving  it  to  a  court  of 
eonstruction  afterwards  to  construe  them  if  necessary. 

Terms  of  motion  rtftuedf  and  probate  of  all  three 
documents  ordered, 

Solidtors,  MeredUh,  Roberts,  &  Mills. 


OCoutt  of  2l99eaL 


B.  Div.  ) 
h,  Bigby,  { 
s,L.JJ.)   j 


Oct.  30. 


From  Q.  B.  Biv. 
(A.  L.  Smith, 
and  Collins, ' 

Pkntow  v.  Babnbtt.  (a.) 

Landlord  and  tenant  —  Ejectment  —  Forfeiture — Con" 
tinning  breach  of  covenant — Claim  for  rent — Waiver 
of  foi^eiture— Notice — Conveyancing  Act,  1881  (44  (fc 
45  Vict.  c.  41),  s.  14. 

The  defendant  iocu  tenant  to  the  plaintiff  under  a 
lease  containing  a  general  covenant  to  repair  and  also 
a  covenant  to  repair  upon  notice.  The  premises  having 
become  out  of  repair,  the  plaintiff,  on  the  22nd  of 
September,  1896,  gave  notice  to  the  defendant  under 
section  14  of  the  Conveyancing  Act,  1881,  requiring 
him  within  three  months  to  execute  the  repairs  therein 
specified.  The  notice  not  being  complied  with,  the 
plaintiff,  on  the  \Ath  of  January,  1897,  commenced  an 
action,  in  which  he  claimed  possession  of  the  premises 
and  rent  to  the  26th  of  December,  1896.  The  defendant 
pleaded  tJutt  the  plaintiff,  by  claiming  rent  in  the  action, 
had  waived  the  forfeiture,  and  was  not  entitled  to  recover 
possession. 

Held,  that  the  plaintiff  was  entitled  to  recover  posses^ 
stony  for  (l)  the  breach  being  a  continuing  breach,  he 
could  rely  on  the  breaches  between  the  2Qth  of  December 
and  the  \^th  of  January  ;  and  (2)  the  premises  being  in 
the  same  state  of  disrepair  at  the  commencement  of  the 
action  as  at  the  giving  of  the  notice,  the  notice  was 
sufficient. 

Appeal  from  the  judgment  of  Bidley,  J.,  at  the 
trial  of  the  action  without  a  jury. 

This  was  an  action  of  ejectment  brought  by  a 
landlord  against  a  tenant.  The  premises  were  leased 
in  1873  by  the  plaintiff's  predecessor  in  title  to  the 
defendant's  predecessor  in  title  for  a  term  of  years. 
By  the  lease  the  lessee  covenanted  that  he  would  keep 
and  preserve  the  premises  in  good  ^  and  substantial 
repair  and  condition,  and  that  during  the  term  he 
would  well  and  substantially  repair  and  maintain  the 
premises  with  all  manner  of  needful  and  necessary 
reparations  when  and  where  and  as  often  as  need  or 
occasion  should  require.  He  also  covenanted  that  he 
would  well  and  sufficiently  repair  the  premises  within 
three  months  after  notice  from  the  lessor  so  to  do. 
The  lease  provided  that  if  the  lessee  did  not  observe 
and  keep  all  the  covenants  and  conditions  to  be  on 
his  part  performed  and  fulfilled,  it  should  be  lawful 
for  the  lessor  to  re-enter  upon  the  premises.  The 
defendant  failed  to  repair  and  maintain  the  premises 
in  accordance  with  the  above  covenants,  and  on  the 
22nd  of  September,  1896,  the  plaintiff  gave  the 
defendant  notice,  under  section  14  of  the  Conveyanc- 
ing Act,  1881,  requiring  him  within  three  months  to 
execute  the  repairs  spewed  in  the  schedule  thereto, 
and  to  make  compensation  by  payment  to  the  plaintiff 
of  the  sum  of  £20. 

The  defendant  failed  to  comply  with  the  require- 
ments of  the  said  notice. 

The  plaintiff  commenced  this  action  on  the  14th  of 
January,  1897,  and  by  his  statement  of  claim  he 
claimed  (1)  possession  of  the  premises ;  (2)  a  quarter's 
rent  for  the  quarter  ending  the  25th  of  December, 
1896 ;  (3)  mesne  profits  from  the  25th  of  December 
until  judgment. 

The  defence  was,  that  the  plaintiff,  by  bringing  this 
action  to  recover  rent  which  accrued  due  after  the 
alleged  causes  of  forfeiture,  had  waived  the  alleged 

(a.)  Beported  by  F.  G.  Buokke,  Bsq.,  Barriater-at- 
Law. 
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forfeiture,  and  was  not  entitled  to  recover  possefisioo 
of  the  premiBes. 

At  the  trial  Bidley,  J.,  following  the  oase  of  Bevan 
T.  BameU,  13  Times  L.  B.  310,  gave  judgment  for 
the  defendant  on  the  daim  for  poeeesuon. 

The  plaintiff  appealed. 

R.  Wallace,  Q.C,  and  J^.  D.  Qrawford,  for  the  plain- 
tiff.— ^Thia  ia  a  case  of  a  continuing  breach,  and  the 
plaintiff  ia  entitled  to  recover  in  ejectment  on  the 
ground  of  the  breaches  between  the  25th  of  Decem- 
ber and  the  14tib  of  January :  HarUhorre  v.  Watson^ 
4  Bing.  N.  0.  178 ;  Fryett  ex  dem,  Harris  v.  Jeffreys, 
1  Esp.  393 ;  J<mM  v.  Carter,  15  M.  &  W.  718. 

J7.  D.  Oreene,  Q.C,  and  PcmUer,  for  the  defendant. 
—The  oase  of  Dendy  v.  Nichdl,  6  W.  B.  502.  4  C.  B. 
N.  S.  376,  which  was  followed  in  Bevan  v.  Bamett, 
shows  that  the  plaintiff,  having  elected  to  treat  the 
defendant  as  his  tenant  up  to  the  25th  of  December, 
cannot  maintain  an  action  for  ejectment  for  a  brea^.h 
committed  before  that  date.  Secondly,  if  the  plaintiff 
can  distinguish  between  the  breaches  before  that  date 
and  tiie  subsequent  breaches,  the  defendant  has 
received  no  notice  under  the  Conveyancing  Act  with 
respect  to  the  subsequent  breaches. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  this 
appeal  should  be  allowed.  A  lease  was  granted  in 
1873  containing  a  general  covenant  by  the  lessee  to 
repair,  and  aJso  a  covenant  to  repair  on  notice.  In 
1896  Uie  premises  were  out  of  repair,  and  on  the  22nd 
of  September  the  landlord  gave  the  tenant  notice, 
under  section  14  of  the  Gonveyancang  Act,  to  execute 
certain  repairs  therein  specified  within  three  months, 
and  to  make  compensation  by  payment  of  the  sum  of 
£20.  On  the  14th  of  January,  1897,  more  than  three 
months  having  elapsed — and  it  must  be  admitted  that 
that  was  a  reasonable  notice — the  landlord  issued  the 
writ  in  ^toB  action.  By  his  statement  of  daim  he 
daims  the  riffht  to  re-enter  and  eject  the  defendant, 
and  he  also  <£dms  rent  to  the  25th  of  December. 

It  is  conceded  that  the  notice  under  the  Conveyanc- 
ing Act  was  never  complied  with,  and  at  the  date  of 
tiie  writ  the  premises  must  have  been  in  the  same 
state  of  disrepair  an  they  were  in  at  the  time  when 
the  notice  was  given.  It  is  said  that  an  action  of 
ejectment  is  not  maintainable,  because  by  claiming 
rent  up  to  the  25th  of  December  the  landlord  has 
affirm<»d  the  tenancy  up  to  that  date,  and  therefore 
cannot  now  insist  on  a  forfeiture  for  a  breach  com- 
mitted before  that  date.  It  seems  to  be  well  settled 
law  that  a  landlord  by  bringing  an  action  of  eject- 
ment thereby  declares  an  intention  to  treat  the  defen- 
dant as  a  trespasser,  and  on  the  other  hand  by 
bringing  an  action  for  rent  declares  an  intention  to 
treat  the  defendant  as  his  tenant.  But  it  is  pointed 
out  by  the  plaintiff  that  when  he  brought  his  action 
on  the  14th  of  January  he  at  the  utmost  only  evinced 
an  intention  to  treat  the  defendant  as  his  tenant  up  to 
the  25th  of  December,  and  that  he  was  entitiea  to 
maintain  ejectment  for  the  breach  which  continued 
between  the  25th  of  December  and  the  14th  of 
January.  This  appears  to  me  to  be  unanswerable, 
and  apart  from  the  Convevanoinft  Act  I  should  think 
that  tne  plaintiff  was  clearly  entitled  to  judgment. 

But  the  defendant  says  we  must  take  into  con- 
sideration section  14  of  the  Conveyancing  Act,  which 
enacts  that  before  an  action  of  ejectment  can  be 
brought  notice  of  the  particular  breaches  complained 
of  must  be  ^ven  to  the  lessee,  so  that  he  may  have 
an  opportunity  of  remedving  them  within  a  reason- 
able time.  The  defendant  says  that  he  has  not 
received  any  notice  of  the  breaches  between  the  25ih 
of  December  and  the  14th  of  January.  But  the 
breaches  between  those  dates  were  the  same  as  thoae 


specified  in  the  notice,  and  in  my  opinion  the  notice 
is  one  which  satisfies  the  statute.  With  regard  to  the 
case  of  Bevan  v.  Bamett,  which  the  learned  judge 
seems  to  have  followed,  I  will  only  say  that  it  is  not 
dear  to  me  what  the  ^ts  of  that  case  were.  I  am 
of  opinion  that  the  appeal  must  be  allowed. 


BiOBY,  L.  J. — I  am  of  the  same  opinion.  The  le 
contains  two  covenants  as  to  repairs.  One  is  a 
general  covenant  to  repair  when  and  where  and  as 
often  as  need  or  occasion  should  require,  llie  other 
is  a  covenant  to  repair  within  three  months  after 
notice.  And  there  is  a  power  of  re-entry  on  breach  of 
either  covenant.  Independently  of  the  Conveyanc- 
ing Act  the  landlord  had  a  ri^ht  to  bring  an  action  of 
ejectment  direotlv  the  premises  were  out  of  repair. 
But  he  was  not  bound  to  determine  the  toiancy  at 
any  particular  time  while  a  breach  was  continuing. 
He  did  not  in  fact  determine  the  tenancy  till  he 
issued  the  writ  on  the  14th  of  January,  and  when 
he  did  so  he  had  a  right  to  sue  in  respect  of  anything 
that  had  occurred  during  the  tenancy. 

But  the  Conveyancing  Act  says  that  a  right  of  re- 
entry for  breach  of  covenant  shall  not  be  enforceable 
by  action  unless  the  lessor  serves  on  the  lessee  a 
notice  specifying  the  particular  breach  complained  of. 
It  seems  to  me  that  the  notice  which  was  given  in 
this  case  clearly  referred  to  the  covenant  to  repair  as 
and  when  occasion  required,  and  I  think  that  the 
terms  of  the  Conveyancing  Act  have  betti  complied 
with. 

Collins,  L.J. — I  also  am  of  the  same  opinion.  I 
say  nothing  as  to  what  would  have  been  the  rights  of 
the  parties  if  this  had  not  been  the  case  of  a  continu- 
ing breach.  It  is  not  denied  that  it  is  a  continuing 
breach,  and  but  for  section  14  of  the  Conveyanoing 
Act  I  do  not  see  that  there  could  have  been  any 
answer  to  the  plaintiff's  case.  But  the  defendant 
says  that  the  faieadh  in  respect  of  which  the  eject- 
ment is  brought  is  not  the  breach  in  respect  of  whic^ 
the  notice  was  given.  I  think  that  the  intention  of 
the  section  is  to  secure  that  the  tenant  should  know 
what  he  has  to  do,  what  is  the  physical  condition  of 
the  premises  which  he  is  required  to  remedy.  The 
word  '*  breach  "  is  used  to  indicate  the  thing  which  ii 
left  undone,  not  the  obligation  on  the  tenant  wbidi 
accrues  from  time  to  time.  In  this  sense  the  defen- 
dant has  received  notice  of  the  particular  breaoh  now 
complained  of,  and  the  requirements  of  the  Con- 
veyancing Act  have  been  complied  with.  In  the 
case  of  Bevan  v.  Bamett  the  point  which  has  been 
raised  here  seems  not  to  have  been  taken. 

Appeal  aUowed, 

Solicitors  for  the  plaintiff,  Lee  db  PemJberUms^ 

Solidtors  for  the  defendant,  Finch  A  Turner. 


Oct.  25. 


From  Q.  B.  Div.  ) 

(Lord  Halsbury,  L.C.,  and  > 
Bigby  and  Collins,  L.JJ.)  ) 

Jay  ahd  Aetothrb  v.  Budd.  (a.) 

Pradioe — Writ — Substituted  service — Defendant  out  of 
jurisdicti<m—Ord.  9,  r.  2. 

A  person  who  was  in  England  ai  the  time  when  a  writ 
for  service  within  the  jurisdiction  was  issued  agtUntt 
him  went  out  of  the  jurisdiction  before  the  writ  %oas 
served  upon  him,  but  not  in  order  to  evade  service. 

Held,  by  Lord  Halsbnry,  L.C.,  and  Collins,  I«J^. 

(a.)  Beported  by  W.  F.  Bakby,  Esq.,  Banister- 
at-Law. 
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(Rigby,  L.J.,  dissenting),  that  an  order  for  substituted 
smriee  of  the  writ  could  be  made. 

Appeal  irom  the  refusal  by  a  judge  at  chambers  to 
order  Bubstitnted  aeivioe  of  the  writ  in  the  action. 

Tbe  writ  for  service  -within  the  jurisdiction  was 
ittved  against  the  defendant,  a  British  subject,  to 
recover  a  sum  of  money. 

It  appeared  from  the  affidavits  filed  on  behalf  of 
theplamtiifsthaton  the  afternoon  of  the  5th  of  October, 
1897,  the  defendant,  in  answer  to  a  letter  from  the 
plaintifBi  asking  for  payment  of  their  daim,  had  an 
mterriew  with  one  of  the  plaintiffs  at  their  office  in 
the  City  of  London,  when  the  latter  informed  the 
defendant  that  he  had  heard  that  the  defendant  was 
lesTiDg  England  for  Jamaica  and  that  his  firm  would 
reooire  payment  of  their  account. 

llie  defendant  thereupon  offered  to  discharge  the 
aeeount  bv  giving  a  cheque  post-dated  six  months, 
bat  this  the  plaintiff  refused,  stating  that  his  firm 
vould  in  all  probability  accept  the  defendant's  bills  at 
three  months'  and  six  monhs'  date,  whereupon  the 
defendant  left  the  office  without  making  any  arrange- 
ment for  payment. 

The  plaintiffii  thereupon  communicated  with  their 
MHcitore,  and  on  the  following  day,  the  6th  of 
October,  the  writ  in  the  action  was  issued.  On  the 
■me  day  a  clerk  of  the  plaintiffs'  solicitors,  being 
initracted  to  do  so  by  telegraph,  served  a  copy  of  the 
writ  upon  the  defenoant  on  board  the  steamship  Don 
at  Southampton  Docks,  when  a  gentleman,  who  was 
preeeni,  ana  who  stated  that  he  was  the  defendant's 
nUcitor,  asked  the  clerk  to  produce  the  original  writ, 
bat  the  clerk  said  that  he  was  unable  to  do  this  as 
the  writ  was  only  issued  in  London  that  morning. 

The  defendant's  solicitor  thereupon  said  that  the 
mvice  was  not  complete  without  it. 

The  clerk  then  asked  the  solicitor  if  he  would 
aoeept  service  for  the  defendant,  but  he  stated  that  he 
vould  not 

The  defendant  sailed  the  same  day  in  the  steamship 
Dun  for  Jamaica,  and  the  plaintiffii  did  not  know  of 
any  address  in  Jamaica  where  he  could  be  found  or 
eommunicated  with,  nor  did  they  know  when  he  would 
retom  to  England. 

It  was  stated  in  a  letter  from  the  defendant's 
•olicxtor  to  the  plaintiffs*  solicitors  that  the  defendant 
before  leaving  jBngland  had  delegated  all  matters  of 
bonnesB  to  his  manager  in  London. 

It  was  not  suggested  that  the  defendant  had  left 
Kngland  in  order  to  evade  service  of  the  writ. 

Ae  plaintifb  thereupon  applied  ex  parte  for  an 
order  for  substituted  service  of  the  writ,  which  the 
judge  refused. 

The  plaintiffs  thereupon  applied  ex  parte  to  the  Court 
ofAppeaL 

Macaskie,  for  the  plaintiffs. — ^This  is  a  writ  for 
Knrioe  within  the  jurisdiction,  and  it  was  issued 
before  the  defendant  left  England.  The  writ  was 
eqiable  of  being  personaUy  served  upon  the  defendant 
before  he  left  England,  and  therefore  an  order  for 
nhstituted  service  can  now  be  made.  In  Fry  v. 
Moort,  37  W.  B.  565,  23  Q.  B.  D.  395,  and  Wilding 
▼.  Bean,  39  W.  E.  40,  [1891]  1  Q.  B.  100,  the  defen- 
dant was  out  of  the  jurisdiction  when  the  writ  was 
lined,  and  therefore  the  writ  could  never  have  been 
penonally  served.  In  De  Bemalts  v.  Bennett, 
10  Times  L.  B.  419,  a  doubt  was  expressed  whether 
an  order  for  substituted  service  could  be  made  in  the 
eue  of  a  writ  for  service  out  of  the  jurisdiction.  But 
thii  is  a  writ  for  service  within  the  jurisdiction,  and 
that  doubt  is  not  appUoable. 

He  also  referred  to  AdUr  v.  Benjamin^  1  Times  L.  B. 
308. 


Lord  Halsbttby,  L  C— I  regret  that  we  are  not 
unanimous  as  to  the  true  meaning  of  the  rule.  As 
my  brother  Bigby  is  not  able  to  concur  in  the 
decision  at  which  we  have  arrived,  I  think  it  right  to 
express  as  distinctly  as  I  can  my  view  of  the  rule. 
The  old  practice,  where  personal  service  oould 
not  be  effected,  was  attended  with  expense  and 
inconvenience,  and  the  rules  made  x  under  the 
Judicature  Acts  were  intended  to  abolish  the  expense 
and  difficulty  which  stood  in  the  way  of  honest 
litigants  bringing  reluctant  opponents  into  court 
The  great  object  of  all  such  provisions  is  on  the  one 
hand  to  enable  a  person  who  has  a  daim  against 
another  to  bring  his  daim  into  court,  and  on  the 
other  to  enable  the  person  against  whom  the  daim  is 
made  to  bring  before  the  court  anything  which  he 
has  to  say  in  answer  to  it.  These  two  rights  have 
been  jealously  guarded.  It  may  usually  be  the  case 
that  the  person  against  whom  the  daim  is  made 
knows  all  about  the  litigation.  But  whether  he 
knows  it  or  not  it  has  been  provided  that  he  must  be 
properly  summoned  before  the  court. 

By  ord.  9,  r.  2,  **  if  it  be  made  to  appear  to  the 
court  or  a  judge  that  the  plaintiff  is  from  any  cause 
unable  to  efiTect  prompt  personal  service,  the  court  or 
judge  may  make  such  order  for  substituted  or  other 
service  ...  as  may  seem  just."  Those  are  the 
words  which  we  have  to  construe.  The  words  '*  from 
any  cause  "  are  very  general.  I  cannot  import  into 
those  words  an  exception  in  the  case  of  a  person 
leaving  tiie  country  upon  hearing  that  litigation  has 
been  commenced  agamst  him.  The  simple  question 
is,  whether  prompt  perscmal  service  cannot  be  effected. 
If  that  is  so,  substituted  servioe  can  be  ordered.  But 
the  rule  does  not  stop  there,  because  it  provides  that 
the  court  or  a  judge  may  make  sudi  order  as  is  just  in 
the  circumstances  of  the  case.  The  court,  therefore, 
would  not  order  substituted  servioe  unless  it  were 
satisfied  that  the  requirements  of  justice  demanded  it. 
It  seems  to  me  that  every  dement  exists  in  this  case 
to  entitle  the  court  to  act  under  that  rule.  The 
debtor  and  creditor  know  each  other  wdL  The 
debtor  has  practically  admitted  that  he  owes  the 
debt,  and  he  nas  offered  to  pay  it  in  a  particular  way. 
He  recdved  a  copy  of  the  writ  which  had  been  issued, 
and  he  left  the  country  without  giving  any  informa- 
tion as  to  his  movements  and  leaving  no  address, 
Imowing  that  he  would  thereby,  in  fact,  evade— I  do 
not  suggest  tiiat  he  intended  to  evade — servioe  of  the 
writ,  and  the  plaintiffis  have  no  knowledge  where  he 
is  to  be  found.  In  these  circumstances  every  dement 
which  is  contemplated  by  the  rule  exist,  and  in  my 
opinion  an  order  should  be  made  for  substituted 
service.  That  is  my  view  of  the  case,  and  I  should 
regret  if  I  were  compelled  to  put  a  narrow  construc- 
tion upon  tiie  rule.  I  should  suggest  that  the  service 
should  be  upon  the  solidtor  who  acts  for  the  defend- 
ant and  upon  the  gentlemen  to  whom  he  has  entrusted 
the  management  of  his  business  afiiairs  during  his 
absence,  and  that  the  defendant  should  have  two 
months  for  entering  an  appearance. 

BiOBY,  L.  J. — I  regret  very  much  that  a  question 
of  such  importance  as  this  should  have  to  be  deter- 
mined upon  the  evidence  and  arguments  of  one  side 
alone.  It  seems  to  me  important  to  observe  that,  as 
far  as  I  know,  since  the  Judicature  Acts  there  has 
been  no  case  in  which  substituted  service  has  befn 
ordered  in  the  case  of  a  x>erson  who  is  at  the  time  out 
of  the  jurisdiction.  I  should  suppose  that  there  must 
have  been  some  such  cases  in  which  an  order  for 
substituted  service  might  have  been  applied  for.  But 
from  the  authorities  which  have  been  referred  to  I 
do  not  think  that  the  judges  would  have  ordered 
substituted    service  unless  the  defendant   had   left 
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Bngland  to  evade  aervioe  of  the  writ.  The  defendant 
did  not  iMYe  England  to  evade  service.  Thefaots 
here  axe  that  the  debtor  was  going  abroad,  and  the 
rlaintifiii  then  asked  hun  for  pa3rment  of  the  debt. 
The  debtor  offiared  to  pay  by  a  post-dated  dheqoe, 
bat  the  plaintifiii  refnsed  thiB.  The  plaintifiGs  there- 
upon, knowing  that  the  debtor  was  going  abroad,  at 
some  time  on  the  6th  of  October  issued  the  writ,  and 
the  plaintifiii'  solicitors  by  telegraph  on  the  same  day 
instmcted  their  derk  at  Southampton  to  serve  a  cop^ 
of  the  writ  on  the  defendant.  A  copy  of  the  wnt 
was  served  upon  him  on  board  the  steamer,  where- 
upon the  defendant's  aolioitor,  who  was  present, 
auced  to  see  the  original  writ,  but  this  could  not  be 
inroduced.  The  affidavits  before  us  do  not  specify 
precisely  the  time  when  the  writ  was  issued.  The 
ship  then  sailed.  What  is  the  court  to  do  when  an 
application  for  an  order  for  substituted  service  is 
miMe  at  a  time  when  personal  service  cannot  be 
legally  effected  P  It  seems  to  me  that  Wilding  v. 
Bean  and  other  cases  in  this  court  lay  this  down, 
that  substituted  service  cannot  be  ordered  when  the 
defendant  cannot,  at  the  time,  as  it  seems  to  me,  of 
the  application  being  made,  be  personally  served.  If 
in  any  case  there  can  be  personal  service,  then  the 
court  may  order  substituted  servioe  if  it  thinks  it 
proper  to  do  so.  It  is  clear  that  the  defendant  in  this 
case  could  not  have  been  served  with  this  writ  at  the 
time  when  the  application  for  an  order  for  substituted 
service  was  made.  In  my  opinion,  though  I  express 
it  with  diffidence  owin^  to  the  views  of  the  other 
members  of  the  court,  this  is  not  a  case  for  an  order 
for  substituted  service. 

CoLUzrs,  L.  J.—I  think  that  this  appeal  should  be 
allowed.  I  do  not  see  that  any  technical  rule  of  law 
debars  us  from  doing  justice  in  this  case.  The  writ 
was  issued  before  the  defendant  left  the  country,  and 
notice  of  it  was  siven  to  him.  An  attempt  was  made 
to  serve  hhn  wiw  it,  and  the  service  was  disputed  by 
his  soUcitor,  who  insisted  upon  the  original  writ  being 
produced.  The  derk  who  served  the  copy  was 
unable  to  do  this.  The  service  would  have  been 
effectual  if  the  original  writ  had  not  been  required  to 
be  produced.  Upon  these  facts  is  there  any  dedsion 
whidi  debars  us  from  making  an  order  for  substituted 
service  P  I  think  not.  There  are  two  clasefw  of  writs — 
one  for  servioe  within  the  jurisdiction,  and  the  other 
for  service  out  of  the  jurisdiction.  This  is  a  writ  for 
service  within  the  jurisdiction,  and  we  are  unfettered 
by  the  law  as  to  writs  for  service  out  of  the  jurisdic- 
tion. If  the  defendant  had  not  had  his  soUdtor 
bedde  him  when  the  copy  was  served,  service  within 
the  juris^ction  would  nave  been  effected.  Is  it  made 
to  appear  to  the  court  that  the  plaintiff  is  "  from  any 
cause  unable  to  effect  prompt  personal  service  "  P  In 
my  opinion  it  is.  The  case,  therefore,  falls  within 
the  terms  of  ord.  9,  r.  2.  Next,  is  there  any  dedsion 
whidi  debars  us  from  giving  effect  to  the  words  of 
the  rule  P  In  my  opinion  there  is  not.  It  is  idle  to 
dte  cases  as  to  writs  for  service  out  of  the  jurisdiction. 
I  agree  that  if  the  writ  had  been  issued  after  the 
defendant  had  left  the  country,  the  only  mode  of 
readiing  him  would  be  by  means  of  a  writ  for  service 
out  of  the  jurisdiction.  It  was  so  hdd  in  Wilding  v. 
Bean^  unless  indeed  the  plaintiff  could  show  that  the 
defendant  left  the  country  to  evade  service  of  the 
writ.  Fry  v.  Moore  was  to  the  same  effect.  In  my 
opinion  there  is  no  reason  whjr  we  should  not  give 
effect  to  the  words  of  the  rule.  The  order  should 
therefore  be  made. 

Appeal  allowed, 

Holidtors  for  the  plaiutiffip,  Francis  A  JokMmu 


July  26. 


From  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  A.  L.  > 

Smith  and  Bigby,  L.JJ.)     ) 

Beo.  (on  the  Pbosboution  of  thb  Bev.  David 
Eyavs)  v.  Bishop  of  Dubhaic  (a.) 

EcdesifigHcal  law — Glergy — Offence  against  morality — 
Deprivation  —  Subsequent  sentence  of  depoaiUon — 
Clergy  Discipline  Ad,  1892  (55  <fe  56  Vict,  c  32),  s.  8. 

Where  a  clergyman  is  convicted  of  an  offence  specified 
in  the  Clergy  Discipline  Ad,  1892,  and  the  bishop  of  the 
diocese  passes  sentence  of  deprivation,  the  bishop  may, 
under  sedion  8  of  t?ie  Ad,  on  a  subsequent  oooaeum  pass 
the  further  sentence  of  deposition  from  holy  orders. 

Appeal  from  the  judgment  of  the  Divisional  Court 
(Day  and  Lawrance,  Jj.)  discharging  a  rule  nisi  for  a 
prohibition  to  the  Bishop  of  Durham  to  restrain  him 
from  deposing  the  applicant,  the  Bev.  David  Bvans, 
from  holy  oraers. 

On  the  29th  and  30th  of  May,  1896,  the  applicant, 
who  was  a  derk  in  holy  orders  holding  preferment  in 
the  diocese. of  Durham,  was  tried  under  the  Clergy 
Disdpline  Act,  1892,  in  the  Consistory  Court  of  the 
diocese  upon  certain  charges  of  immorality.  The 
Chancellor  of  the  diocese  presided  in  the  court,  and 
notified  to  the  bishop  that  the  court  found  the  appli- 
cant guilty  and  that  he  should  be  deprived  of  his  pre- 
ferment. An  application  to  the  Privy  Coancnl  for 
leave  to  appeal  having  been  refused,  the  bishop,  on 
the  6th  of  August,  1896,  acting  under  order  31  of  the 
rules  made  in  pursuance  of  section  9  of  the  Act,  pro- 
nounced sentence  of  deprivation.  On  the  17th  of 
December,  1896,  the  bishop  notified  his  intention  to 
depose  the  apjdicant  from  holy  orders,*  and  the 
applicant  thereupon  obtained  a  rule  nisi  for  a  pro- 
hibition as  above,  which  the  Divisional  Court  dis- 
charged. 

The  applicant  appealed. 

Sir  W.  PhiUimore  and  Telverton  {W.  T,  Lawranoe 
with  them),  for  the  applicant. — The  bishop  has  no 
jurisdiction  now  to  pass  a  sentence  of  deposition.  He 
could  have  done  so  at  the  same  time  as  he  passed 
sentence  of  deprivation,  or  he  might  have  adjourned 
the  court  for  the  purpose  of  considering  whetiier  he 
would  pass  sentence  of  dm)dtion.  He  cannot  upon 
a  subsequent  and  independent  occasion  pass  a  f  uruier 
sentence  of  depodtion.  The  words  of  section  8, 
*'  where  the  preferment  of  a  dergyman  becomes 
vacant,"  refer  to  the  time  when  flie  preferment 
becomes  vacant — ^that  is,  when  the  sentence  of  depri- 
vation is  pronounced,  and  shows  that  the  sentence  of 
depodtion  must  be  pronounced  at  the  same  court. 
It  would  be  contrary  to  natural  justice  to  allow  tiie 
bishop  to  hold  the  sentence  over  the  head  of  a  clergy- 
man for  years,  when  perhaps  the  dergyman  might 
have  obtained  a  new  preferment. 

(7.  A,  EusseU,  Q.C,  and  Errington,  for  the  bishop, 
were  not  caUed  upon. 


•  Section  8  of  55  &  56  Vict.  c.  32.—"  Where  by 
virtue  of  this  Act,  or  of  any  sentence  passed  in  pur- 
suance of  this  Act,  the  proferment  ox  a  dergyman 
becomes  vacant,  and  it  appears  to  the  bishop  of  the 
diocese  that  sudi  dergyman  ought  also  to  be  deposed 
from  holy  orders,  the  bishop  may  by  sentence,  m"<^ 
without  any  further  formdity,  depose  him,  and  the 
sentence  of  depodtion  shall  be  recorded  in  tiie  regis- 
try of  the  diocese ;  provided  always  tiiat  such  clergy- 
man may  appeal  against  the  said  sentence  within  one 
month  &om  the  date  thereof  to  the  aichbidiop  of  the 
province,  whose  decidon  shall  be  final.*' 

(a.)  Beported  by  W.  P.  Basby,  Bsq.,  Banister- 
at-Law. 


VaI.XLVL       iNa..9o.i«7.]       THE   WEEKLY   REPORTER. 


37 


Ct.  of  App.      Ik  be  Kabaskhoma  ExPLonma  and  Pbospeoting  Syntioatb  (Limitbd).     Ct.  of  App. 


Loid  E8HZB,  M.B.— The  Consistory  Court  had  to 
inqiiue  into  the  trath  of  the  charges  against  this 
dergyman,  and  the  Chanoellor  of  the  diocese  presided 
in  that  court.  Those  charges  were  found  to  be 
prcred.  The  roles  made  nnder  the  Act  specify  the 
prooednre  that  is  to  be  adopted  in  soch  circumstanoes. 
Tbe  Chancellor  notified  to  the  bishop  that  the  dergy- 
manhad  been  found  guilty,  and  that  the  sentraioe 
should  be  deprivation*  The  bishop  then  in  the  Con- 
Bitoiy  Court  pronounced  the  sentence  of  deprivation. 
It  was  not  suggested  that  that  act  of  the  buhop  was 
not  in  all  respects  legal  and  regular.  It  was  argued, 
however,  that  that  sentence  must  be  taken  as  the 
final  sentence,  not  only  with  regard  to  the  question 
of  deprivation,  but  also  with  regard  to  the  question 
of  d^)OBition,  and  that,  therefore,  the  sentence  of 
dmontion  oould  not  be  passed  afterwards,  unless 
indeod  the  bishop  adjourned  the  court  for  the  purpose 
of  oonsidering  the  Question  of  deposition.  I  cannot 
ne  any  odour  for  mat  argument.  The  question  of 
deposition  was  not  and  oould  not  be  before  the  Con- 
autonr  Court.  That  court  had  nothing  to  say  to 
it  Section  8  does  not  say  that  the  sentence  of 
deposHion  is  to  be  part  of  the  original  sentence.  It 
aays,  in  almost  plain  terms,  that  the  sentence  of 
deposition  may  be  a  new  sentence.  The  words 
"oQ^t  also  to  be  deposed  from  holy  orders  "  seem 
to  show  that  the  sentence  of  deposition  may  be  some- 
tiun^  in  addition  to  and  beyond  the  sentence  of 
depnvation.  The  contention  must  go  this  length, 
Uiat  the  biahop  cannot,  after  the  court  has  been 
dosed,  retire  to  his  library  and  there  consider,  even 
for  half-an-hoar  the  question  of  deposition.  The 
qofistion  of  deposition  is  quite  apart  from  the  trial  in 
the  Consistory  Court.  It  is  then  said  that  it  is 
oootnoy  to  natural  justice  to  keep  the  question  of 
diposition  in  abeyance  for  some  months.  I  cannot 
eee  that  it  is.  For  the  good  of  tiie  church  and  of  the 
parishioners  it  may  be  right  that  a  clergyman  who 
IS  gnilty  of  offonces  aimed  at  by  the  Act  of  1892 
■hooldte  deposed  from  holy  orders,  even  after  the 
expiration  of  some  months.  But  even  if  it  could  be 
•Bid  to  be  contrary  to  natural  justice,  the  Act  of 
Parliament  is  dear  in  its  terms,  and  we  must  give 
•SBCt^  to  it.  The  bishop  in  exercising  this  power 
ccKerases  a  discretionary  jurisdiction,  ana  there  is  no 
linut  of  tune  specified  in  the  Act  within  which  he 
Brast  ezeroifle  lus  discretion.  Bven  if  the  bishop  is 
nbject  to  prohibition,  as  to  which  I  express  no 
opnion,  there  is  nothing  to  show  that  he  exceeded 
his  jurisdiction.    The  appeal  must  therefore  be  dis- 


A.  L.  SiOTRy  L.J. — ^I  am  of  the  same  opinion.  The 
hidiop  did  not  come  into  the  matter  until  after  the 
Hotenoe  of  deprivation  had  been  pronounced.  The  act 
el  the  bishop  in  pronouncing  sentence  of  deprivation 
was  a  merefy  ministmal  act.  After  that  the  juris- 
^idioD  of  the  bishop  comes  in.  It  was  said  that  the 
ladiop  had  no  jurisdiction  to  pass  anv  further  sen- 
tence, and  even  if  he  had,  he  was  too  late  in  passing 
Hniaikoe  in  December,  1896.  It  seems  to  me  dear 
that  the  appellant  is  wrong  upon  both  points.  The 
Notenoe  oi  deprivation  is  entivBly  different  from  that 
of  deposition.  The  argument  that  the  sentence  of 
demxvation  finishes  np  the  whole  matter  is  untenable. 
Imn  the  sentence  of  deprivation  is  passed  the  juris- 
diction of  the  bishop  arises,  and  there  is  no  limitation 
erf  time  in  the  Act  within  which  the  bishop  must  exer- 
dae  bis  jurisdiction.  It  is  said  that  this  construction 
ol  the  Act  is  contrary  to  natural  justice.  The 
L^gialatare  may  wdl  have  entrusted  this  power  to 
the  bishop,  witii  an  appeal  to  the  archbishop.  I 
Mxe  merdy  to  throw  uns  out,  that  I  am  not  at  all 
mn  that  the  biahop  is  a  court  to  whidi  prohibition 


will  go.  I  do  not,  however,  found  my  judgment 
upon  this  gpround.  I  found  my  judgment  upon  the 
ground  given  above. 

BiOBY,  L.J.,  concurred. 

Appeal  dumi$8ecL 

Solidtor  for  the  applicant,  J,  E,  PhilpoU. 

Solidtors  for  the  bishop,  Cunliffea  &  Davenport^  for 
J*  Wilson^  Durham. 


July  19,  20. 


From  Chan.  Div.     1 

(Liudley,  Lopes,  and  ( 

Chitty,  L.JJ.}       ( 

[and  Chan.  Div.]     ) 

In  re  Eabaskhoma  ExFLOBmo  and  Pbospeoting 
Syndicate  (Limitbd).  (a.) 

Company — Winding  up — Shares  ieaiied  aa  fully  paid — 
Begistfution  of  subsidiary  contract  only — Oompaniea 
Act,  1867  (30  &  31  Vict.  c.  131)  s.  25. 

The  contract  to  be  registered  under  section  25  of  the 
Companies  Act,  1867,  prior  to  the  issue  of  shares  as 
fully  paid  must,  in  order  to  comply  with  that  section,  set 
forth  all  the  material  terms  of  such  contract* 

Tlierefore,  where  a  subsidiary  a'/reement  only  was 
filed,  which  recited  merely  that  by  another  specified 
agreement,  ^^  for  the  considerations  tlierein  mentioned,^^ 
it  was  agreed  that  certain  shares  should  be  allotted  oa 
fully  paid  up. 

Held,  that  such  registrcUion  was  insufficient  to  protect 
the  aUottees, 

Summons. 

Pyke  and  (Hbson  hdd  163  shares  of  £10  each  in 
the  company. 

The  liquidator  sought  to  make  them  liable  to  .pay 
the  full  call  of  £10  a  share  on  these. 

Pyke  and  Gibson  on  the  other  hand  claimed  that 
these  diares  were  issued  as  fully  paid  up,  and  that 
they  were  protected  by  section  25  of  the  Companies 
Act,  1867. 

In  1892  the  Karaskhoma  Syndicate  beins  in  need  of 
money  entered  into  an  arrangement  with  the  Con^ 
cessions  Devdopment  Co.  that  the  latter  should  take 
up  debenture  bonds  and  so  lend  money  to  the 
syndicate. 

Accordingly,  on  the  17th  of  August,  1892,  the 
syndicate  entered  into  an  agreement  wiUi  the  com- 
pany embodying  the  above  arrangement,  and  contain- 
ing dauses  whereby  the  syndicate  bound  itself 
against  incurring  further  liabilities  and  in  other 
ws^s. 

Clause  8  of  the  agreement  was  as  follows :  *'  By 
way  of  further  remuneration  to  the  company  for  the 
work  it  will  do  in  connection  with  the  management  of 
the  affairs  of  the  syndicate,  the  syndicate  agrees  to 
allot  to  the  company  163  preference  shares,  bSng  the 
balance  of  its  unissued  capital,  as  fully  paid,  such 
allotment  to  loe  protected  by  a  duly  registered 
agreement  under  the  25th  section  of  the  Companies 
Act,  1867." 

A  contract  was  accordiugly  filed,  dated  the  31  st  of 
August,  1892,  and  made  between  the  syndicate  and 
the  company.  It  redted  that  by  an  agreement  dated 
the  17th  of  August,  1892,  between  the  same  parties 
*'it  was  agreed  for  the  considerations  therein  men- 
tioned that  the  syndicate  should  allot  to  the  com- 
pany 163  fully  paid-up  £10  preference  shares  of  the 
syndicate,  bdng  the  balance  of  the  syndicates'  un- 

(a.)  Eeported  by  C.  W.  Mead  and  W.  SooTT  Thomp- 
son, Esqs.,  Barristers-at-Law. 
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iBsaed  capital,  such  allotment  to  be  protected  by  a 
duly  registered  agreemeat  under  the  2dth  section  of 
the  Companies  Act,  1867,  being  this  present  agree- 
ment." 

These  163  shares  were  allotted  to  Pyke  and  Qibson 
as  nominees  of  the  company. 

The  syndicate  was  now  being  wound  up,  and  the 
liquidator  sought  to  make  them  liable  to  pay  the 
full  amount  of  £10  per  share  on  these  shares. 

The  case  was  argued  before  Yaughan  Williams,  J., 
on  the  7th  and  8th  of  April. 

Eve,  Q.C,  and  Hamilton^  for  the  liquidator. 
BuckUyt  Q.Ct  and  Napier,  for  Pyke« 
Jeffikina,  Q,0,,  for  Qibson. 

May  27.— Yaughan  Williams,  J.— The  question  I 
have  to  decide  is  whether  there  has  been  such  a  filing 
of  a  contract  as  to  comply  with  section  25  of  the  Act 
of  1867,  which  is  as  follows :  *'  Bvery  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued 
and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  contract  duly  made 
in  writing,  and  filed  with  the  registrar  of  Joint-Stock 
Companies  at  or  before  the  issue  of  such  shares."  It 
is  common  ground  that  a  contract  has  been  filed,  but 
it  is  said  the  contract  which  has  been  filed  is  not  a 
sufficient  contract  to  satisfy  the  terms  of  the  section. 
This  is  one  of  the  cases  where  there  is  a  principal 
contract,  one  term  of  which  is  that  fully-paid  shares 
shall  be  issued,  and  then  a  sub-contract  is  entered 
into,  and  that  sub-oontract  is  the  one  which  is  filed. 
I  will  presently  inquire  how  far  this  sub-contract  is  a 
contract  withm  the  meaning  of  section  25  so  as  to 
protect  the  shareholders  from  liability  to  pay  for  the 
shares  in  cash.  Before  doing  so,  I  have  to  deal  with 
the  more  substantial  question  raised. 

It  is  said  that  even  u  the  contract  be  a  sufficient  one 
for  filing,  the  filing  will  not  assist,  because  there  was  in 
truth  and  in  ^t  no  consideration,  and  the  shares  were 
only  bonus  shares  or  a  present.  It  is  settled  that  in  such 
a  case  section  25  will  not  avail  to  protect  the  share- 
holders from  liability.  I  do  not  propose  to  go  at  any 
length  into  the  authorities  on  this  point,  the  leading 
case  on  the  subject  is  In  re  EddysUme  Marine  Insurance 
Co.,  41  W.  B.  642,  [1893]  3  Ch.  9;  but  here,  in  my 
opinion,  it  is  not  true  in  substance  and  in  fact  to  say 
that  these  shares  were  a  present  and  that  no  oon- 
sideratiou  was  given  for  them.  The  syndicate 
entered  into  an  agreement  with  the  Concessions 
Development  Co.  on  the  17th  of  August,  1892.  The 
syndicate  wished  to  raise  money  and  entered  into  a 
bargain  with  the  company  that  the  latter  should  take 
up  debenture  bonds  and  should  pay  money  on  the 
debentures  or  lend  it  to  the  syndicate.  The  amount 
was  a  matter  to  be  ultimately  settled  between  the 
parties,  £10,000  being  the  limit  and  £3,000  the 
amount  to  be  immediately  raised.  The  agreement 
contains  many  unusual,  but  very  proper,  provisions 
to  protect  the  company.  The  syndicate  binds  itself 
wiui  regard  to  incuning  further  liabilities  and  also  as 
to  the  execution  of  charges,  and  in  many  ways  it 
accepts  such  a  position  that  the  company  would 
have  the  opportimity  of  supervising  the  business  of 
the  syndicate  and  so  incur  expense  in  that  supervision. 
That  being  the  mode  in  which  the  money  was  to 
be  raised  and  lent,  clause  8  provides  as  follows :  **  By 
way  of  further  remuneration  to  the  company  for  the 
work  it  will  do  in  connection  with  the  management 
of  the  affidrs  of  the  syndicate,  the  syndicate  agrees 
to  allot  to  the  company  163  preference  shares,  being 
the  balance  of  its  unissued  capital,  as  fully  paid,  such 
allotment  to  be  protected  by  a  duly  registered  agree- 
ment under  the  25th  seution  of  the  Companies  Act» 


1867."  In  my  judgment  it  is  impossible  to  say  that 
shares  issued  under  that  clause  are  bonus  shares,  or 
shares  issued  without  valuable  consideration.  I  come 
to  the  conclusion  on  the  evidence  that  the  transaotioQ 
was  honest  and  that  there  was  nothing  in  it  which 
the  parties  to  it  wished  to  conceaL 

But  the  objection  is  taken  that  the  oontraot 
which  has  been  filed  is  not  a  sufficient  ooatract 
or  that  the  filing  of  it  is  not  sufficient  to  satisfy 
the  section.  The  contract  which  has  been  filed  is 
dated  the  31st  of  August,  1892.  It  is  mads 
between  the  syndicate  and  the  company,  and 
recites  that  by  an  agreement  of  the  17th  of  August, 
1892,  between  the  same  parties,  **  it  was  agreed  for 
the  considerations  therein  mentioned  that  the  syndi- 
cate should  allot  to  the  company  163  fully-paid  up 
£10  preference  shares  of  the  syndicate,  bemg  the 
balance  of  the  syndicate's  unissued  capital,  such 
allotment  to  be  protected  by  a  duly  r^;istered  agree- 
ment under  the  25th  section  of  the  Companies  Act, 
1867,  being  this  present  agreement."  It  also  recites 
that  the  previous  agreement  has  been  adopted  by  the 
company ;  and  it  witnesses  that  it  is  agrwd  that  the 
syniuoate  shall  procure  this  agreement  to  be  filed  aad 
shall  idiot  to  the  company  or  its  nominees  163  prefer- 
ence shares  in  the  syndicate  which  shall  be  deemed  to 
be  fully-paid  up,  and  which  shall  be  numbered  in  the 
books  as  therein  mentioned,  129  of  the  shares  oarrying 
no  voting  power  and  the  remaining  34  shares  having 
voting  power.  That  is  the  only  contract  which  has 
been  filed.  It  is  said  not  to  be  sufficient,  but  that  the 
real  contract  was  that  of  the  17th  of  August;  that 
that  contract  ought  to  have  been  filed;  and  that 
even  if  the  document  of  the  31st  of  Aug^ost  was 
the  contract  to  be  filed  the  consideration  ought 
to  have  been  specifically  stated.  Now,  all  thii 
argument  is  very  well  set  out  in  Mr.  Palmer's 
book  on  Company  Precedents,  6th  ed.,  voL  I,  p. 
133,  and  the  learned  author  provides  a  preoedent 
in  form  25  and  in  his  note  to  the  form.  Now,  when 
the  case  was  argued  before  me  Mr.  Buckley  mainly 
argued  the  question  whether  the  shares  were  issued 
for  a  valuable  consideration,  or  wore  bonus  shares.  I 
have  already  dealt  with  that  part  of  the  case.  Mr. 
Jenkins,  in  addition,  areued  that  the  document  of  the 
31st  of  August  was  reaU^  a  new  contract  with  new 
consideration  and  that  it  was,  therefore,  the  proper 
document  to  file,  for  it  set  out  the  date  and  the 
parties  and  the  consideration.  But  it  seems  to  mn 
that  all  these  matters  had  been  arrived  at  in  the 
original  contract,  and  I  am  not  disposed  to  hold  that 
this  second  contract,  the  one  filed,  was  a  new  one. 
At  the  same  time  there  are  considerations  here  which 
make  me  think  that  the  filing  of  the  sub-oontract 
was  sufficient 

The  question  is  whether,  within  the  words  of  the 
section,  it  is  ''otherwise  determined  by  a  oontraot 
duly  made  in  writing  and  filed."  What  one  expects 
to  be  filed  is  the  contract  of  partnership  or  member- 
ship, and  clause  8  of  the  earUer  agreement  is  not  a 
contract  which  would  have  justified  the  syndicate  in 
putting  the  company  on  the  register  as  a  shareholder; 
it  is  only  a  clause  which  enables  the  company  to  call 
on  the  syndicate  to  allot  the  shares.  It  seems  to  me 
that  the  second  contract — quite  apart  from  the  ques- 
tion of  protection  under  section  25 — was  a  contract 
which  it  was  right  and  necessary  to  enter  into,  and 
the  earlier  contract  contemplated  that  such  a  farther 
contract  should  be  entered  into.  If  that  is  so,  the 
only  question  is  whether  the  second  contract  suffi- 
ciently sets  out  the  material  provisions  of  the  arrange- 
ment. If  the  second  contract  is  the  riffht  one  to  be 
filed  I  do  not  think  the  observations  of  Mr.  Palmer 
apply.  I  have  nothing  to  do  with  the  principal 
contract  as  such.    Is  the  oontraot  of  the  31st  of 
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August  soffioient  within  section  25  P  It  is  necessary 
to  state  the  names  of  the  parties  and  the  number  of 
diares — I  am  not  referring  to  the  denoting  numbers 
—and  the  oondderation  must  be  identified,  for  that  is 
part  of  the  contract.  The  only  question  here  is 
whether  this  contract,  which  does  identify  the  parties 
to  it  and  the  shares  affected,  suffidentiy  identifies  tiie 
oootideration.  On  the  whole  I  think  it  does  as 
iofficientiy  as  if  it  had  recited  the  actual  considera- 
tion of  the  principal  contract.  I  do  not  understand 
thai  anyone  argued,  nor  does  Mr.  Palmer  say,  that  it 
is  necessary  to  file  the  principal  contract.  In  my 
judgment  it  is  sufficient,  if  you  need  not  place  the 
principal  contract  on  the  file,  if  you  sufficiently 
identify  the  consideration  in  the  document  filed ;  ana 
you  do  not  really  identify  the  consideration  more 
foUy  by  setting  out  the  words  of  the  principal  con- 
tiaot  than  you  do  by  identifying  the  principal  con- 
traoti  In  either  case  you  might  either  recite  a  false 
OQDoderation  or  there  miffht  be  no  original  contract 
in  existenoe;  and  I  think  so  the  more  because  the 
oontract  to  take  shares  is  a  collateral  contract,  the 
coDSftderation  for  which  is  the  entering  into  the  prin- 
cipal oontract,  not  the  performance  of  the  services 
mentioned  in  tiiat  contract. 

Without  laying  down  a  general  rule,  I  hold  that  in 
this  case  the  statute  has  been  complied  witii.  The 
application  therefore  fails. 

From  this  decision  the  liquidator  appealed. 

Eve,  Q,C.,  and  W.  F,  Hamilton,  for  the  liquidator. 
—The  filed  oontract  is  not  a  sufficient  compliance  with 
eectkm  25,  and  even  if  it  was  sufficient  there  was  in 
fact  no  oonaideration  for  the  agreement.  Tina  agreo- 
iBsnt  is  insufficient  because  it  does  not  show  the  con- 
sidfliation.  **  Unless  the  same  "  in  section  25  means 
"Tmloso  the  terms."  [LlNDXtEY,  L.J.— Is  not  that 
canteUed  by  the  words  ''  unless  the  same  is  other- 
wise determined "  ?1 

They  dted  CHckner^a  case,  24  W.  B.  219,  L.  B.  10 
CSl  614;  In  re  Almada  and  Tiriio  Co.,  36  W.  B. 
593,  38  Ch.  D.  416  ;  Ooregum  Gold  Mining  Co.  of 
India  ▼.  Boper,  41  W.  B.  90,  [1892]  A.  C.  125; 
FothergOPs  case,  21  W.  B.  301,  L.  B.  8  Ch.  App.  270 ; 
and  referred  to  Palmer's  Company  Precedents,  6th 
ed.,  YoL  1,  pp.  133,  173. 

Buddey,  Q.C.,  and  Napier,  for  Pyke.— The  regis- 
tered agreement  shows  what  the  consideration  in 
iubstanoe  was;  the  section  does  not  require  you  to 
eiprsssly  diadoee  the  detuls. 

Jenkins,  Q.C,  and  Ward  Coldridge,  for  Qibson. 

Eve,  Q.G.,  replied. 

LomuBT,  Ii.  J. — The  question  raised  by  the  appeal 
in  this  caae  is  one  of  yery  considerable  importance, 
not  only  to  Messrs.  Pyke  and  Qibson,  but  also  to  all 
those  persons  who  take  fully  paid-up  shares  in  a 
oompsny  upon  the  faith  that  tiiey  are  protected  bv 
registered  contracts.  The  question  turns  on  the  25th 
ssction  of  the  Companies  Act  of  1867.  [His  lordship 
rsad  the  section.]  Now,  without  criticizing  the 
aomewhat  awkward  expression  there,  '*  unless  the 
same,"  and  fimding  out  ezactiy  what  it  means,  that 
section  requires  that  if  the  shares  issued  are  not  to  be 
held  sid>ject  to  the  payment  of  the  whole  amount 
thsnof  in  cash,  there  must  be  a  contract  duly  made 
in  wxitiDg,  and  that  contract  must  be  filed  with  the 
Begistiar  at  Joint-Stock  Companies  at  or  before  the 
issue  of  sooh  shares.  That  is  the  plain  lang^ge  of 
the  Act  without  adding  a  word  to  it. 

What  we  have  to  consider  is  whether  the  docu- 
ment which  was  registered  in  this  case  for  the 
pmpoee  of  protecting  tiiese  shares,  the  document 
dated  the  31st  of  August,  1892,  was  a  **  contract 


in  writing,"  and  whether  there  was  a  contract  in 
writing  filed  with  the  registrar.  Now,  what  is 
meant  by  **  a  contract  in  writing  "  ?  I  take  it  that 
nothing  answers  that  description — I  do  not  care 
whether  it  is  a  deed  or  a  simple  contract — which 
does  not  show  the  consideration  m  writing.  And  if 
you  have  a  document  in  wiiting  which  does  not 
show  in  writing  what  is  the  consideration,  there  is  no 
contract  at  all  in  writing.  lu  other  words,  a  docu- 
ment which  only  discloses  part  of  the  contract  is  not 
a  oontract  in  writing  at  all.  Now,  in  this  particular 
case,  the  document  in  writing  which  was  registered 
referred  to  another  document,  also  in  writing,  for  the 
consideration.  I  will  read  the  language.  The  recital 
shows  that  the  consideration  for  wliat  I  will  call  the 
contract  of  the  31st  of  August,  1892,  was  the  con- 
sideration mentioned  in  an  agreement  dated  the  17th 
of  August,  1892.  If  you  put  these  two  documents 
together  you  do  get  a  contract,  because  in  the  two  the 
consideration  does  appear.  Now  we  come  to  the  ques- 
tion, Is  there  registered  a  contract  in  writing  P  Upon 
the  best  consideration  I  can  give  to  that  question  it 
appears  to  me  that  there  is  not.  What  is  registered 
is  a  document  which  is  not  a  col  tract,  but  which  is 
part  of  a  contract ;  it  does  not  state  in  the  registered 
document  what  the  consideration  is.  It  appears  to 
me  that,  without  forcing  the  language  of  the  section 
at  all,  you  have  not  got  in  the  registered  document  a 
contract,  but  only  pajrt  of  a  contract,  the  other  part 
not  being  registered.  That  appears  to  me,  I  confess, 
to  be  the  true  view  of  this  section,  and  the  true  view 
of  its  application  to  the  document  in  question. 

That  E^ng  the  case,  it  is  unnecessary  to  consider  the 
other  point  which  has  been  discussed,  whether  the  con- 
tract of  the  31st  of  Augast,  1892,  disclosed  a  sufficient 
consideration  or  not.  I  will  assume  that  it  did.  If 
the  two  had  been  registered,  I  should  say  myself  that 
there  would  have  l^en  no  difficulty,  about  the  case. 
But,  when  you  have  only  got  a  document  registered 
which  is  not  a  contract  but  only  part  of  a  contract,  in 
my  opinion  the  statute  has  not  been  complied  with.  If 
the  registered  document  had  disclosed  the  considera- 
tion, so  that  the  register  showed  it,  that  would  do,  iu 
my  judgment.  But  the  registered  document  must  be 
a  contract  in  writing,  and  the  thing  registered  must 
disclose  the  consideration,  whether  it  is  a  deed  or  a 
simple  contract. 

Then,  as  regards  the  authorities,  it  is  quite 
obvious  that  l£is  construction  gives  full  effect  to 
the  object  of  this  section  as  stated  in  all  the  cases 
that  have  been  referred  to,  more  particularly  in  the 
Ooregum  caee.  Lord  Watson  and  Lord  Hersohell  and 
the  other  learned  lords  aU  point  out  what  the  object 
of  the  section  is.  The  object  of  the  section  would  be 
entirely  defeated  if  we  were  to  assent  to  the  conten- 
tion of  the  respondents  in  this  case ;  because  it  is  quite 
obvious  that  you  would  not  set  the  object,  as  ez- 

Slained  by  those  learned  lords,  carried  out  at  all. 
tut  then  the  answer  to  that  might  be,  that  the 
language  of  the  section  does  not  say  anything 
about  the  object.  Therefore  it  is  that  I  lay  stress 
on  the  language,  without  altering  a  word  of  it, 
and  say  that  this  is  not  a  registered  contract 
at  all.  Now  it  follows  from  that  that  these  two 
gentlemen  must  be  put  on  the  list  of  contribu- 
tories.  But  Mr.  Eve  asked  for  some  declaration 
that  they  were  jointiy  and  severally  liable  for  these 
caUs.  That  does  not  appear  to  me  at  present  to  be 
right ;  and  if  he  insists  upon  it,  we  must  hear  him 
further  about  it.  It  may  be  that  the  articles  say  that 
the  joint  holders  of  shares  shall  be  jointiy  and 
severally  liable  for  the  calls  if  the  calls  are  made 
under  the  articles.  But  the  liquidator  makes  the  calls 
under  the  Companies  Act,  1862,  and  I  am  not  aware 
,  that  the  articles  say,  or  that  there  is  any  authority 
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for  saying,  that  where  shares  stand  in  two  persons' 
names  they  are  jointly  and  severally  liable  for  calls. 
But,  if  that  point  beoomes  important,  we  will  bear 
counsel  after  the  other  lords  justices  have  given  their 
judgment.  1  say  nothing  as  to  the  particularity  of 
the  consideration ;  that  is  not  before  us.  The  respon- 
dents must  pay  the  costs  both  here  and  in  tiie  oourt 
below. 

LoPBS,  L.J. — ^I  am  of  the  same  opinion.  And  I 
think  I  may  venture  to  say  that  I  have  entertained  this 
opinion  somewhat  strongly  throughout  the  case. 
There  were  two  points  taken  before  the  learned  judge 
in  the  court  below.  Perhaps  it  is  scarcely  neces- 
sary to  notice  the  first  point,  which  was  that  the 
shares  were  bonus  shares,  that  there  was  no  considera- 
tion for  them,  and  that  they  were  a  present.  The 
learned  judge  has  arrived  at  the  same  conclusion  at 
which  I  arrive  with  regard  to  that  agreement.  In  my 
judgment  it  would  be  difficult  to  say  that  the  shares 
were  issued  without  consideration,  or  that  they  were 
bonus  shares,  or  were  a  present  Though  it  may  not 
be  necessary  for  the  purposes  of  this  case  to  say  it,  I 
am  of  opinion  that  there  was  good  and  valid  con- 
sideration for  them.  I  think  if  the  agreement  of  the 
17th  of  August,  1892,  had  been  registered  it  could  not 
have  been  said  that  the  requirements  of  section  25  had 
not  been  complied  with.  But  in  point  of  fact  that 
agreement  was  not  registered  at  all,  and  it  cannot  be 
called  in  aid  in  any  way  to  assist  the  subsequent 
agreement  of  the  31st  of  August,  1892,  which  is 
called  a  subsidiary  agreement.  Anything  contained 
in  the  agreement  of  &e  17tb  of  August,  1892,  cannot 
be  called  in  aid  to  assist  and  make  the  agree- 
ment of  the  31st  of  August  a  compliance  wiUi 
the  statute  unless  ^er  ae  it  is  a  compliance.  Now, 
the  agreement  of  the  31st  of  August,  1892,  was  the 
agreement  which  was  registered,  and  the  only  agree- 
ment. The  question  which  we  have  to  consider  is 
whether  that  agreement  is  a  compliance  with  section 
25  of  the  Oompanies  Act,  1867.  I  will  not  read  that 
section  again,  out  I  will  just  call  attention  to  a  few 
words  in  the  agreement  of  the  31st  of  August,  1892, 
which  are  these.  It  recites  as  follows :  *'  Whereas  by 
an  agreement  dated  the  17th  of  August,  1892,  and 
made  between  the  syndicate  of  the  one  part  and  the 
company  of  the  other  part,  it  was  amed  for  the  con- 
siderations therein  mentioned."  Now,  that  is  the 
only  mention  of  any  consideration  that  occurs  in 
that  agreement  at  all,  and  when  we  have  to  con- 
sider whether  that  form  of  agreement  is  a  com- 
pliance with  the  statute,  I  am  clearly  of  opinion 
that  it  is  not.  What  was  the  object  of  the 
25th  section,  about  which  there  has  been  so  much 
discussion  for  a  great  number  of  years  past  ?  The 
object  of  it,  I  thmk,  has  never  been  doubted.  The 
object  of  it  was  to  disclose  to  shareholders  and 
creditors  and  persons  interested,  the  true  state  of 
the  assets  of  the  company  and  to  give  them  in- 
formation as  to  whether  the  consideration  was 
a  consideration  paid  in  cash  or  whether  it  was  a 
consideration  which  took  another  form.  The  object 
of  it  was,  by  disclosing  the  real  assets  of  the  com- 
pany, to  give  information  to  the  shareholders  and  to 
the  creditors  to  enable  them  to  form  some  opinion  of 
what  the  position  and  the  capital  of  the  company 
might  be.  Now,  the  important  words  are  *'  the  pay- 
ment of  the  whole  amount  thereof  in  cash  unless  the 
same  shall  have  been  otherwise  determined  by  a  con- 
tract duly  made  in  writing."  Now,  whether  *'  the 
same  "  means  the  mode  of  payment  or  the  payment, 
I  think  is  immaterial.  It  must  mean  one  or  the 
other  —  say  it  means  the  payment,  although  Fry, 
L.J.,  in  /n  re  The  Almada  and  Tirito  Go,,  Allen* 8  case, 
thought  that  it  meant  the  terms  or  mode  of  payment. 


The  phrase  '*  unless  the  same  shaU  have  been  other- 
wise determined  by  a  contract  duly  made  in  writing*' 
means  shall  have  been  declared  by  a  contract  in 


Ting  to  be  something  otherwise  than  in  cash. 
And,  loolring  at  this  agreement,  how  can  that 
information  be  conveyed  to  anybody?  In  my 
opinion  what  was  intended  was  that  the  consider- 
ation should  be  disclosed  and  should  appear 
in  writing,  and  that  the  contract  should  show  what 
the  consideration  was.  I  do  not  mean  that  it  would 
be  competent  to  go  into  the  value  of  the  oonsndsra- 
tion  or  anything  of  that  kind,  but  I  will  illustrate  it 
in  this  way :  Supposiog  the  consideration  was  goods 
purchased  and  sold,  it  may  be  that  it  would  be  suffi- 
cient to  state  that ;  if  it  were  money  lent,  it  may  be 
that  that  would  be  sufficient ;  or  money  received,  it 
may  be  that  that  would  be  sufficient.  What  I  mean 
18  that  the  kind  of  consideration  ought  to  be  dis- 
closed, so  as  to  give  proper  information  to  those  con- 
cerned ;  because,  otherwise  there  would  be  no  state- 
ment of  the  consideration  at  all.  In  point  of  fact,  as 
has  been  said  by  my  lord,  having  regard  to  the  form 
of  this  agreement,  it  was  only  part  of  the  agreement 
that  was  registered,  and  not  the  whole  agreement, 
as  it  ought  to  be.  The  document  to  be  registered 
must,  in  my  opinion,  disclose  the  consideration, 
and  I  do  not  think  it  makes  the  least  di£Eereno8 
whether  it  assumes  the  form  of  a  deed  or  of  a  simpls 
contract.  That  being  so,  the  result  will  follow  wluch 
has  been  already  stated.  I  wish  to  add  that  I  do  not 
mean  to  determine  anything  as  to  with  what  d^ree 
of  particularity  the  consideration  should  be  stated. 

Ghitty,  L.J. — ^The  25th  section  has  been  before 
the  courts  for  some  thirty  years,  and  it  seems  that  all 
questions  upon  its  construction  and  meaning  are  not 
yet  settled.  But  I  entertain  no  doubt  in  this  case. 
The  question  is,  whether  the  document  of  the  31st  of 
August,  1892,  which  is  the  only  contract  that  has 
been  registered,  is  a  compliance  with  the  25th  section  P 
I  think  that  it  is  not,  and  in  arriving  at  that  conclu- 
sion I  am  merely  giving  effect  to  the  words  as  th^ 
stand,  without  permitting  any  strain  upon  them  one 
wav  or  the  other.  The  thing  to  be  registered  at  or 
before  the  issue  of  the  shares,  is  a  contract  duly  made 
in  writing.  A  contract  in  writing  must  express,  as 
part  of  the  contract,  the  consideration.  I  am  not 
saying  with  what  particularity  it  must  be  expressed. 
The  consideration  forms  part  of  the  contract,  and 
therefore  must  be  on  the  face  of  the  oontract 
itself.  Now,  in  the  case  before  us  the  mode  of 
stating  the  consideration  is  this :  It  is  agreed  that 
the  shares  shall  be  allotted  "  for  the  considera- 
tions therein  mentioned,"  meaning  the  considera- 
tions which  are  mentioned  in  a  document  which 
is  not  registered.  In  my  opinion  the  contract,  which 
includes  the  consideration,  consists  of  the  two  agree- 
ments. It  is  not  necessary  to  enter  into  the  ques- 
tion whether  a  proper  consideration  was  shown  on 
the  face  of  the  first  instrument — that  is,  the  document 
of  the  17th  of  August,  1892.  In  my  opinion,  I 
repeat,  the  contract  here  is  made  up  of  the  two 
instruments,  and  therefore,  to  comply  with  the  25th 
section,  the  two  instruments  ought  to  have  been  put 
upon  the  register.  This  is  in  accordance  with  the 
dicta  on  the  subject,  and  with  the  view  apparently 
entertained  by  Lord  Herschell  and  others  in  the 
House  of  Lords  in  The  Ooregum  Gold  Mining  Co,  of 
India  {Limited)  v.  Boper.  Now,  what  is  the  object  oi 
the  section  P  Publicity ;  to  give  inf ormationy  by 
registering  the  contract,  to  anv  person  who  proposes 
to  deal  with  the  company  either  by  way  of  beoom- 
ing  a  shareholder  or  by  lending  money,  or  the  like. 
He  is  to  go  to  the  register  to  find — what  ?  To  find 
^  the  contract.    He  goes  to  the  register  in  this  case, 
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but  he  does  not  find  the  oontraot ;  he  finds  part,  half 
as  it  were,  of  the  contract.    He  has  no  right  to  see 
the  unregistered  part — ^that  is,  the  docament  of  the 
17th  of  Angnst,  1892 — and  he  would  be  at  the  mercy 
of  the  company  whether  they  showed  it  or  not.     If 
the  company  were  in  difficulties  and  wanted  money, 
probably  they  would  show  it,  bat  otherwise  they 
would  say,  "No,    that  does  not  concern  yon — we 
hare  registered  all  that  we  are  required  to  register, 
and  you  may  get  the  '  full  information,'  which  Lord 
Henchell  speaks  of  in  the  Ooregum  case,  by  reading 
the  thing  we  have  registered."    In  my  opinion  that 
does  not  giTe  the  full  information  that  the  statute 
rsquires ;  and  I  base  it  on  the  simple  ground  that  *'  a 
oontraot  in  writing"  includes  the    oonsideration  as 
part  of  it,  just  as  much  as  it  does  anything  else  in  the 
contract.    This  judgment  of  ours  will  not  in  any  way 
affect  oases  where  the  consideration  is  stated,  as  to  the 
partionlarity  with  which  it  must  be  dealt  with  in  the 
contract.      If   the  consideration  is,  for  instance,  a 
coDosssion  in  South  Africa,  the  person  who  reads 
the  registered  document  will  see  that  it  is  a  conces- 
sion in  South  Africa  and  will  form  his  own  opinion 
about  it.     So  if  it  is  furniture  supplied  to  an  hotel 
company,  he  may  be  able  to  go  at  once  and  see  what 
that  furniture  is,  or  he  may  not,  because  after  a  lapse 
of  time  the  furniture  may  be  worn  out.    Again,  if  it 
is  the  sale  of  a  goodwill,  the  consideration  stated 
being  the  goodwill  and  the  stock-in-trade,  he  saes 
what  it  is ;  he  sees  the  nature  of  the  consideration, 
snd  he  sees  it  stated.    As  I  say,  our  judgment  does 
not  involTe  any  question,  in  my  opinion,  of  the  par- 
tumlarity  with    which    the  consiaeration   is    to  be 
stated.     I  am  repeating  myself  when  I  say  it,  but  I 
say  it  emphatically,  that  this  document  that  was 
registered  is  not  a  contract  in  writing  which  *^  other- 
wise determines  "  within  the  meaning  of  the  section. 

Appeal  aUowed. 

SoHcitora,  Chester  A  Sons;  Hodges  &  Pyke;  Henry 
P.  Spottitwoode. 


I^tgl^  (Soutt  Of  Jlu0t(ci. 


Chan.  DiT. 
Stirling,  J. 


July  6,  7,  8;  Aug.  o. 

In  re  Stuart. 
Smith  v.  Stuart,  (a.) 

TnaUe^Breach  of  trust— Judicial  Trustees  Jd,  1896 
(59  A  80  Vict.  c.  35),  s.  3— Trustee  Act,  1883  (56  db 
57  Vict,  c  53).  s.  8. 

An  inquiry  having  been  directed  and  a  certificate  made 
thereunder  before  the  passing  of  the  Judicial  Trustees 
Ady  1896,  a  trustee  who  had  by  su4ih  certificate  been 
found  liable  to  make  good  a  loss  caused  by  an  improper 
investment,  on  the  matter  coming  on  for  further  con- 
sideraUon,  claimed  reli^  under  the  Act 

Held,  that,  as  {Utention  had  not  been  directed  to  the 
dratmstanees  which  would  afford  relief  under  the  Act, 
He  trustee  woe  not  too  late  in  making  his  application, 
and  ought  to  be  afforded  an  opportunity  of  producing 
any  fresh  evidence  he  might  desire  to  put  in. 

A  trustee  seeking  relief  under  the  Judicial  Trustees 
Ad,  1896,  tnusi  show  that  he  luis  aded^  not  only  honestly, 
but  also  in  a  reasonable  manner,  and  the  burden  of  proof 
lies  on  the  trustee. 

Barker  r.  lyimey,  45  W.  R.  495,  [1897]  1  Ch.  536, 
followed. 


(a.)  Reported  by  J.  I.  Stiruno,  Esq.,  Barrister- 
ai-Law. 


This  case  gave  rise  to  two  questions — ^first,  whether 
a  trustee  who  had  by  a  certificate  made  before  the 
Judicial  Trustees  Act,  1896,  been  found  Uable  for  a 
breach  of  trust,  could  claim  relief  under  the  Act  on 
the  matter  coming  on  for  further  oonsideration ; 
secondly,  whether  the  trustee's  conduct  had  been 
such  as  to  disentitie  him  to  aoy  relief. 

The  facts  were  as  follows  : 

On  an  originating  summons  there  was  directed  on 
the  25th  of  March,  1893,  this  special  inquiry :  <'  What 
are  the  respective  values  of  the  mortgage  securities 
forming  part  of  the  said  trust  estate,  and  whether 
they  are  sufficient  securities  for  the  moneys  advanced, 
or  for  any  and  what  part  of  such  moneys  respectively, 
and  whetiier  in  each  case  it  was  desirable  to  call  in 
and  realize  or  retain  such  securities,  and  in  case  the 
said  securities  or  any  of  them  appeared  to  be  insuffi- 
cient, under  what  circumstances  and  by  whom  the 
moneys  owing  thereon  were  advanced,  and  what 
valuations  were  taken  by  the  persons  advancing 
such  money,  and  whether  such  investments  were 
proper  ?  " 

Upon  that,  in  answer  to  the  inquiry,  the  chief  derk 
made  his  certificate,  which  was  in  this  form,  as  to  a 
mortgage  of  £800.  All  the  mortgages  were  framed 
in  the  same  way.  **  The  sum  was  advanced  by  the 
defendants  A.  M.  Stuart  (since  deceased)  and  the 
Bev.  J.  Box,  as  the  trustees  of  the  testator's  will,  on 
the  1st  of  January,  1890,  to  Qeo.  AUen,  upon  the 
security  of  two  leasehold  messuages.  ...  A  letter 
dated  the  27th  of  November,  1884,  from  one  John 
Oliver  Oooke,  an  architect  and  surveyor  employed  by 
the  said  trustees,  has  been  produced,  which  states 
that  he  considered  the  property  a  good  security  for 
£800,  without  stating  the  value  of  tiae  property ;  but, 
with  that  exception,  no  valuation  in  respect  of  that 
security  was  obtained  by  the  said  trustees.  I  find 
that  the  investment  was  not  a  proper  investment  for 
the  sum  of  £800  so  advanced,  on  the  ground  that  no 
proper  valuation  of  the  said  property  was  obtained, 
and  the  estate  of  the  defendant  A,  M.  Stuart  and  the 
said  defendant  the  Bev.  J.  Box  are  liable  for  part  of 
the  loss  on  this  investment — ^viz.,  the  sum  of  £54  and 
interest  thereon  at  £4  per  cent,  from  the  22nd  of 
September,  1893,  beine  the  date  of  the  death  of  the 
tenant  for  life,  the  said  A.  M.  Stuart." 

That  certificate  came  before  the  judge  on  the  16th 
of  May,  1896,  on  a  summons  to  vary,  and  an  order 
was  made  striking  out  the  finding  of  the  chief  clerk 
as  to  the  liability  'of  A.  M.  Stuart  and  the  Bev.  J. 
Box,  and  subject  thereto  the  summons  was  to  be  pro- 
ceeded ^th,  having  regard  to  the  findings  as  varied. 

The  grounds  of  the  order  were  as  follows : 

His  lordship  was  of  opinion  that  in  reality  it  was 
not  a  matter  to  be  deaU  with  on  originating  sum- 
mons, but  as  the  inquiry  had  been  nuuie  and  sub- 
mitted to  by  the  defendants,  they  were  bound  by  the 
result  so  far  as  the  inquiry  was  directed  to  go,  and 
that  they  must  be  bound  by  the  fact  that  they  had 
accepted  the  inquiry  in  that  form.  Ttiat,  however, 
the  certificate  went  beyond  the  inquiry  directed,  and 
that  so  far  as  that  was  concerned  it  ought  to  be 
struck  out.  Then  came  the  question.  What  was  to 
be  done  ?  And  an  account  was  therefore  directed  to 
be  taken,  having  regard  to  the  existing  certificate, 
which  order  bound  the  personal  estate  of  the  testator. 
It  was  inevitable  on  that  (his  lordship  said)  that  the 
chief  clerk  should  disallow  a  certain  portion  of  these 
mortgages,  and  accordingly  by  his  further  certificate 
he  had  done  so.  No  objection  was  taken  to  the  find- 
ing, and  the  result  was  that  a  liability  was  found  on 
the  part  of  the  late  defendant  A,  M.  Stuart  and  the 
defendant  Box« 

On  the  matter  coming  on  for  further  consideration 
it  was  proposed  tp  insert  in  the  minutes  an  order  that 
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the  defendant  Box  make  good  the  amounts  so  dis- 
allowed, and  that  he  shoold  be  deprived  of  his  oosts. 

Buckley,  Q.C,  and  E.  Ford,  for  the  trustee.— We 
ask,  with  reference  to  the  Jadicdal  Trustees  Act,  1896, 
s.  3  (1),  that  the  defendant  maybe  relieved  from  pay- 
ment of  these  sums  and  costs.  Tlie  defendant  is  entitled 
to  say  that,  although  there  has  been  a  loss,  yet,  having 
regard  to  the  Act,  he  ought  to  be  relieved.  [Stir- 
LIKQ,  J. — The  judgment  was  given  long  before  the 
Act  was  passed.  No  evidence  has  been  directed  to 
that  issue  down  to  the  present.]  The  defendant  is 
entitled  to  get  the  protection  in  some  way  or  another. 

Hastings,  Q.C,  and  McKnaghten,  Q.G,,  for  the 
plaintifEts. — The  matter  is  settled  by  the  cvrtifioate, 
which  finds  a  certain  sum  due  from  the  trustee.  You 
cannot  go  behind  that.  The  Act  was  not  intended  to 
deal  with  any  such  set  of  circumstauces :  In  re 
Turner,  Barker  v.  IviTney,  45  W.  E.  495.  [1897]  1  Ch. 
536,  at  p.  542.  No  case  is  made  for  the  exercise  of 
the  disGTOtionary  jurisdiction.  [Sti&lino,  J. — Down 
to  the  present  the  trustee  appears  to  have  had  no 
opportunity  of  raising  the  point.] 

Willis-Bund,  W.  G.  Fooks,  A.  E.  Randall,  and 
O.  F,  Hart,  for  other  parties. 

SxisiJNa,  J. — ^All  that  I  am  going  to  decide  now 
is  to  express  a  view  as  to  how  the  beneficial  con- 
ditions of  that  section  of  the  Judicial  Trustees  Act, 
1896,  which  it  is  to  be  remembered  was  only  passed 
on  the  14  th  of  August  last,  are  to  be  applied  in  the 
circumstances  of  the  present  case.     It  may  be  that, 
having  regard  to  the  wide  provisions  of  that  section 
in  future  in  directing    inquiries    and    accounts    in 
chambers  with  a  view  to  saving  expense,  it  will  be 
necessary  to  add  something,  not  hitherto  usual  to 
add,  to  provide  for  the  case  that  the  hearing  may 
possibly  result  in  a  finding  of  a  breach  of  trust.     But 
in  the  present  case  every  order  was  made  long  before 
the  Act  passed,  and  therefore  the  orders  which  have 
been  made  are  in  no  way  directed  to  the  circum- 
stances which  give  the  trustee  title  to  relief  under 
this  section.    I  desire  briefly  to  recapitulate  how  the 
matter  stands.     [His  lordship  here  stated  the  facts  as 
above  set  out,  and  continued :]  No  inquiry,  however, 
was  directed,  nor,  considering  the  dates  of  the  orders, 
could  have  been  directed  to  the  question  which  the 
Act  of  Parliament  which  was  recently  passed  directed 
the  court  to  take  into  consideration  with  reference  to 
the  liability  of  these  defendants.      The    certificate 
found  and  established  a  liability  against  them  to  the 
amount  of    over    £1,000.      The   Act  says:   "If  it 
appears  to  the  court  that  a  trustee,  whether  appointed 
under  this  Act  or  not,  is  or  may  be  personally  liable 
for  any  breach  of  trust,   whether   the    transaction 
aUeged  to  be  a  breach  of  trust  occurred  before  or 
after  the  passing  of  this  Act,  but  has  acted  honestly 
and  reasonably,  and  ought  fairly  to  be  excused  for 
the  breach  of  trust  and  for  omitting  to  obtain  the 
directions  of  the  court  in  the  matter  in  which  he 
committed  such  breach,  then  the  court  may  relieve 
the  trustee  either  wholly  or  partly  from  personal 
liability  for  the  same."    This  enactment,  which  is 
one  passed  for  the  benefit  of  trustees,  ought  to  be 
fairly  administered  by  the  court.    I  cannot  think, 
having  regard  to  the    circumstances  imder    which 
the    orders    were    made,   that  the    trustee   is    too 
late  at  the  present  moment  in  coining  and    ask- 
ing   the  opinion  of  the  court  whether   the    court 
ought  not   to    relieve   him  from  a  portion  or  the 
whole  of  the  liability  to  which  he  is  found  liable. 
There  is  nothing  inconsistent  with  the  certificate  as  it 
stands.    The  Act  assumes  that  the  liability  is  either 
actually  existing  or  possible,  and  upon  that  the  oonrt 
may  relieve  the  trustee  wholly  or  partly  from  the 


same.  It  seems  to  me  that  the  application  is  one 
which  I  am  bound  to  attend  to  under  the  Act,  and  it 
appears  to  be  admitted  on  both  sides,  that  if  the 
question  be  gone  into  the  evidence  filed  on  the 
certificate  is  all  that  it  is  necessary  to  consider.  I 
think,  therefore,  that  I  ought  to  consider  and 
hear  the  evidence  on  this  question.  But  if  the  parties 
wish  to  adduce  further  evidence  they  can  nave  a 
further  opportunity  of  doing  so.  This  Act,  which  has 
now  been  passed,  wm  not  passed  at  the  date  of  the 
order.  It  would  be  right  for  any  trustee  who  thinks 
that  probably  he  may  desire  to  ask  the  court  to 
relieve  him  from  the  whole  or  a  portion  of  the 
liability  which  may  be  foimd  against  him  in  a  matter 
pending  before  the  court,  when  the  order  is  made 
directing  inquiries  which  may  result  in  that  lia- 
bility, or  at  all  events  in  some,  being  estabUshed 
at  a  later  period,  to  apply  to  the  court  before  die 
certificate  is  made  in  order  to  ensure  the  proper 
evidence  being  before  the  court  when  it  oomea  to  be 
enforoed.  In  the  present  case,  seeing  the  dates  of 
the  orders,  I  think  that  I  ought  not  to  abstain  from 
going  into  the  question,  as  all  the  evidence  is  here. 
Of  course,  it  is  for  the  present  trustee  to  bring  him- 
self within  the  terms  of  the  Act. 

Buckley,  Q.O.,  and  E,  Ford^  read  the  evidence  on 
which  they  relied.  The  only  ground  on  which  it  can 
be  said  we  are  not  to  have  the  benefit  of  the  Act  of 
1896  is  that  we  have  not  observed  the  regulations  laid 
down  by  the  Trustee  Act  of  1888.  But  this  Act 
must  cover  such  a  case :  Wynne  v.  Tempest,  46  W.  B. 
183,  [1897]  1  Ch.  110;  In  re  Roberts,  Knight  v. 
Roberts,  76  L.  T.  Eep.  479,  45  W.  B.  Dig.  55. 

Hastings,  Q.C,  and  Macnaghten,  Q.C— The  point 
is  a  very  important  one,  as  it  concerns  not  only  this 
case,  but  the  true  construction  of  the  section.  The 
cases  cited  are  distinguishable.  The  latter  was  one 
where  the  question  was  whether  an  executor  was 
liable  for  not  getting  in  costs  where  an  action  to 
recover  them  would  have  failed. 

Ford,  in  reply. 

STiBLiira,  J. — Having  regard  to  the  novdty  of  the 
application  and  the  manner  in  which  it  affects  other 
pi^es,  I  shall  take  time  to  consider  the  point. 

Cur.  <idv,  vuU. 

Aug.  5. — STiBLiNa,  J.  (after  reoa]^tnlating  the 
facts),  continued :  Now,  the  ground  on  which  I  am 
asked  to  give  relief  in  this  case  is  found  in  the  affi- 
davit of  the  defendant  Box,  filed  on  the  17th  of 
January,  1896.  [His  lordship  read  the  uiaterial 
portions  and  section  3  of  the  Act,  and  continued :] 
The  eff'eot  of  that  section  I  take  to  be  this — that  tue 
law,  as  it  stood  at  the  passing  of  the  Act  with  refsr- 
enoe  to  breaches  of  trust,  is  not  altered,  but  that 
jurisdiction  is  thereby  given  to  the  court  under 
special  drcnmstances,  upon  the  court  being  satisfied 
of  the  several  matters  mentioned  therein,  to  relieve  a 
trustee  from  the  consequences  of  a  breach  of  trust 
as  far  as  regards  his  personal  liability.  The  court 
has  first  to  he  satisfied  that  he  '*  acted  honestly  and 
reasonably,  and  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain  the 
directions  of  the  court"  As  to  honesty,  there  is  no 
question  at  all.  That  is  admitted.  But  that  is  not 
the  only  condition,  and  the  question  arises  whether 
the  other  conditions  are  satisfied.  I  quite  admit 
that  it  seems  beyond  question  that  that  section 
applies  to  the  case  of  a  trustee  making  investments 
of  trust  funds,  as  well  as  to  any  other  matter  arising 
in  the  administration  of  the  trust. 

The  application  of  section  3  of  the  Judidal 
Trustees  Act,  1896,  to  the  case  of  investments  made 
by  trustees  has  been  oonsidered  by  Byrne,  J.»  in  /« 
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re  Turner,  Barker  y.  Ivimey,  and  has  subseqaently 
beea  approved  in  the  Court  of  Appeal,  and  I  wiUingly 
adopt  as  a  guide  what  is  lud  down  there.  The 
borden  lies  on  a  trustee  asking  the  court  to  ezeroise 
its  JQiisdiction  to  show  that  he  acted  reasonably ; 
and  it  is  certainly  fair  to  consider  whether  it  is  prob- 
able that  Mr.  Box  would  have  acted  with  reference 
to  these  inyestments  as  he  did  if  he  had  been  lending 
money  of  his  own. 

Now,  in  his  affidavit  Mr.  Box  states  that  these 
mortgages  are  assented  to  by  him,  <<  partly  by 
resson  of  the  confidence  I  placed  in  Mr.  Muskett  as 
the  long-trusted  solicitor  of  the  testator,  and  by 
reason  of  the  valuations  of  the  surveyors  employed 
by  Mr.  Muskett."  No  blame  attaches  to  Mr.  Box 
iat  employing  Mr.  Muskett  as  his  solicitor.  It  is 
fsir  to  sav  that  Mr.  Muskett  appears  to  have  been 
employed  by  the  trustees  in  a  large  number  of  mort- 
gage transactions,  twenty-seven  in  all,  and  of  these 
(mly  four  have  been  challenged.  StiU,  I  think  a  man 
desliiig  with  his  own  money  would  not  rely  on  a 
question  as  to  the  value  of  property  proposed  as  a 
security  on  the  opinion  of  lus  solicitor,  though 
doubtless  he  might  do  so  as  to  any  question  of  tide 
or  of  law  involved.  However,  Mr.  Box  does  not  tell 
us  what  advioe  either  as  to  questions  of  value  or  as  to 
questions  of  law  was  given  to  him  by  Mr.  Muskett. 
For  aught  that  appears  in  Mr.  Box's  affidavit  he  may 
have  had  full  advioe  as  to  the  rules  laid  down  by  the 
court  with  reference  to  investments  by  trustees ;  and 
he  certainly  was  not  entirely  ignorant  of  how  the 
dntiei  of  a  trustee  ought  to  be  performed,  for  he 
tells  us  that  in  1889  he  had  a  proper  trust  account 
opened  in  the  joint-names  of  himself  and  his  co- 
trustee, and  that  on  discovering  about  the  same 
time  that  Mr.  Muskett  had  negotiated  mortg^iges  in 
his  own  name  as  mortgagee  for  sums  amounting  to 
£1,800,  he  oalled  the  mortgages  in  and  obtained 
judgment  for  what  was  owing. 

The  valuations  of  the  surveyors  employed  by  Mr. 
Muskett  are  produced  as  regards  three  of  the  mort- 
gages ;  as  to  the  fourth  no  valuation  is  produced, 
and  it  really  was  not  contended  that  Mr.  Box  could 
be  relieved  as  to  it. 

As  to  the  three  valuations  produced,  none  of  them 
aalasfy  the  requirements  of  section  4  of  the  Trustee 
Act,  1888,  now  replaced  by  section  8  of  the  Trustee 
Act,  1893.  It  was  contended,  and  in  my  opinion 
rightly,  that  this  is  not  necessarily  a  fatal  obstacle  to 
the  application  of  the  section.  Still  I  think  that 
those  requireiuenttf  cannot  be  left  out  of  considera- 
tion. The  Legislature  in  1888  had  under  its  con- 
sideration the  duties  of  trustees  as  regards  invest- 
ments, and  laid  down  for  their  guidance  certain  rules 
which  in  acme  respects  relaxed  those  previously 
existing,  and  are  in  themselves  reasonable,  and  con- 
stitute a  standard  with  reference  to  which  reasonable 
oondttct  is  to  be  judged. 

One  of  the  requirements  of  these  Acts  is  that  in 
making  a  loan  the  trustee  shall  act  on  a  valuation 
made  by  a  person  whom  the  trustee  ''reasonably 
bolievaa"  to  be  an  able  practical  surveyor  or  valuer 
"instructed  and  employed  independently  of  any 
owner  of  the  property." 

In  point  of  fact  Mr.  Muskett  acted  in  respect  of 
these  mortgages  on  behalf  of  the  mortgagors,  and 
the  surveyors  on  whose  valuations  Mr.  Box  acted 
were  not  employed  independently  of  the  mortgagors. 
Apparently  Mr.  Box  was  not  aware  until  1869  that 
Mr.  Muskett  had  acted  for  the  mortgagors ;  but  it  is 
nmarkable  that  in  an  affidavit  intended  to  be  used 
for  the  pozpose  of  defending  himself  against  the 
daims  of  the  plainti£Bs  he  does  not  state  that  at  the 
dates  of  the  advances  he  believed  the  surveyors  were 
instnioted  or  employed  independently  of  the  mort- 


gagors, still  less  does  he  give  Ms  reasons  for  such 
belief  if  it  existed.  The  proper  inference  seeois  to  be 
that  he  did  not  so  believe,  and  if  so  he  does  not 
explain  why  he  nevertheless  acted  on  the  valuations. 
I  confess  that  I  do  not  think  that  if  Mr.  Box  had  been 
deaUng  with  money  of  his  own  he  would  under  these 
droumsttinces  have  advanced  it  without  further 
inquiry. 

Another  requirement  prescribes  that  the  amount 
of  the  loan  does  not  exceed  two-thirds  of  the  value  of 
the  property  stated  in  the  valuation. 

In  two  out  of  the  three  valuations  no  value  is 
stated ;  all  that  is  given  is  the  amount  for  which  the 
valuer  considered  the  property  a  good  security.  In 
the  third  the  value  is  given,  but  the  amount  lent 
exceeded  by  £200  that  value.  No  special  circum- 
stances axe  put  forward  in  explanation. 

Here  again,  the  rule  seems  not  to  have  been  complied 
with,  and  having  regard  to  thDse  circumstances  I  feel 
that  there  ia  not  enough  laid  before  me  to  enable  me  to 
relieve  the  trustee  from  the  breach  of  trust  which  he 
has  committed,  according  to  the  finding  of  the  chief 
clerk.   There  is  another  matter  as  to  which  a  question 
has  also  been  raised.     [His  lordship  here  referred  to 
the  evidence,  from  which  it  appeared  that  after  con- 
siderable negotiations  between  the  solicitors  to  the 
various  parties,  it  was  i^eed  that  the  beneficiaries 
should  accept  £800,  provided  payment  was  made  by 
the  defendant  within  a  week  from  the  date  of  the 
agreement.     In  the  meantime  an  order  was  made  by 
the  chief  clerk  in  the  presence  of  ail  parties  that  the 
defendant  should  transfer  into  court  the  investments 
in  his  hands,  and  further,  within  a  limited  time  pay 
£1,050  into  court.]     This  order  having  been  made,  it 
was  clear  if  it  were  complied  with  that  it  would  de- 
prive the  defendant  of  the  power  of  paying  the  £800 
within  a  week.     Further  negotiations  between  the 
solicitors  took  place,  and  the  defendant  proceededjto 
sell  the  investments.    Later  a  summons  was  taken  out 
by  hin  solicitor  asking  for  further  time  in  which  to 
pay  the  money  into  court,  but  which  did  not  ask  that 
the  order  for  payment  of  the  funds  in  the  trustee's 
hands  into  court  should  be  stayed,  or  for  amendment 
thereof  by  an  order  for  sale  and  distribution  of  the 
funds.   It  came  before  the  chief  clerk  and  was  refused, 
but  ultimately  the  order  made  was  amended  on  the 
terms  that  the  defendant  should  pay  £550  into  court 
at  once,  and  give  security  for  the  balance,  further 
time  being  allowed.    On  the  5th  of  November,  1894, 
an  inquiry  was  directed  as  to  any  and  what  loss  had 
been  occasioned  by  the  sale  of  the  securities,  and  the 
chief  clerk  certified  that  that  loss  amounted  to  £273, 
and  the  trustee  now  comes  and  asks  that  he  should 
be  relieved  in  respect  of  this  loss.    As  regards  him 
there  is  no  affidavit  as  to  what  had  taken  place,  and 
the  only  evidence  was  that  which  was  contained  in 
the  affidavit  of  the  solicitor,  which  I  have  read.    It 
seems  to  me  that  he  relied  on  the  advice  of  his  solicitor, 
but  I  do  not  think  that  can  excuse  him.    He  may 
have  a  remedy  over  against  the  solicitor,  and  I  hope 
he  has,  but  I  cannot  say  that  when  he  knew  that  an 
order  had  been  made  upon  him  for  payment  of  certain 
funds  into  court  it  was  reasonable  for  him  in  the  face 
of  the  order,  without  making  any  application  in  the 
action  or  at  the  same  time  bringing  the  matter  before 
the  court  and  asking  for  an  extension  of  time,  to  sell 
these  securities.      The  solicitor  and  the   defendant 
appeared  to  have  speculated  on  what  they  thought 
would  be  the  views  of  the  various  cestuia  que  trtut, 
views  which,  unfortunately,  were  not  entertained  by 
them.     In  these  circumstances  it  appears  to  me  that 
no  case  is  made  out  for  relief  by  the  trustee. 

Solicitors,  Mear  <fc  Fowler;  Ivimey;  WithalU  & 
Bdton;  Goddard  &  Aldridge;  J,  <fc  E.  T.  Randall; 
WoodMdge  A  Sana, 
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Q.  B.  Div.       ) 
(Pollock,  B.,  and  5  July  28, 

Ridley,  J.)       j 

Attorney- Genebal  v.  Beeoh.  (a.) 

Inland  Revenue — Estate  duty — Property  ^seing  on  death 
— Stiilement — Assignment  of  life  interest  toremainder' 
man — Death  of  tenant  for  life — Liability  to  , duty — 
Finance  Act,  1894  (67  <fe  68  Vict.  c.  30),  ss.  1,  2,  6,  7. 

A  lady  uwM  entitled  under  her  marriage  settlement  to 
the  income  of  real  and  personal  estate  for  her  life.  In 
1894  she  by  deed  surrendered  Tier  life  interest  in  this 
property  to  her  son,  who  was  then,  by  virtue  of  the 
settlement  and  an  appointment  made  under  it,  absolutely 
entitled  to  the  property  sulffect  to  his  mother's  life  interest. 
The  surrender  was  expressed  to  be  made  to  the  intent  that 
the  life  interest  might  merge  in  the  interest  in  remainder. 
The  lady  died  in  1896. 

Held,  that  the  son  was  a  person  having  an  interest  in 
the  property  which  ceased  on  the  death  of  his  mother,  and 
that  the  property  passed  on  the  death  of  the  mother  within 
the  meaning  of  section  2  (L)  o/  the  Finance  Act,  1894, 
and  that  estate  duty  was  payable  upon  the  principal 
value  thereof. 

Information  by  the  Attorney-General. 
The  defendants  were  the  present  trustees  of  an 
indenture  of  settlement  of  the  13th  of  July,  1862,  made 
in  contemplation  of  the  marriage  of  Mrs.  Eliza  G.  P. 
Beech  and  her  husband.  That  settlement  contained  a 
covenant  that  any  real  or  personal  estate  to  which 
Eliza  C.  P.  Beech  or  her  husband  in  her  risht  should 
become  entitled  during  the  coverture  should  be  trans- 
ferred to  the  trustees  of  the  settlement  and  held  by 
them  on  trust  for  sale  and  conversion,  and  that  the 
proceeds  should  be  applied  and  disposed  of  upon 
certain  trusts,  which  were  so  far  as  matmal  as 
f  uUows : 

Upon  trust  during  the  joint  lives  of  the  husband  and 
wife  to  pay  the  income  of  the  trust  funds  to  the  wife  for 
her  separate  use  without  power  of  anticipation,  and 
in  case  the  wife  should  survive  the  husband  (which 
event  happened)  then  after  the  death  of  the  husband 
upon  trust  to  pay  the  dividends  and  annual  income 
or  the  said  trust  funds  unto  the  wife  and  her  assigns 
during  her  life,  she  maintaining  and  educating  as 
well  the  then  present  children  of  the  husband  as 
her  own  children  by  him  during  their  respective 
minorities,  and  from  and  after  the  decease  of  the  wife 
(as  to  as  well  the  capital  of  the  said  trust  funds  as 
the  dividends  and  annual  income  thereof)  upon  trust 
for  the  then  present  children  of  the  husband  and 
their  issue,  and  the  children  or  more  remote  issue  of 
the  intended  marriage  or  for  any  one  or  more  ex- 
clusively of  the  others  or  other  of  such  children 
and  issue  at  such  age  or  times  on  such  events  and  in 
such  shares  and  proportions  and  with  such  restrictions 
and  in  such  manner  as  (in  the  events  which  happened) 
the  wife  after  the  death  of  the  husband  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  upon 
trust  for  the  then  present  children  of  the  husband  and 
the  children  of  the  said  intended  marriage  who,  being 
sons,  should  attain  the  age  of  twenty-one,  or,  beinff 
daughters,  should  attain  that  age  or  marry,  in  equiS 
shares. 

During  the  coverture  Mrs.  Eliza  G.  P.  Beech  or  her 
husband  in  her  right  became  entitled  to  yarious 
interests  in  property  which  were  duly  transferred  to 
the  trustees  according  to  the  covenant  above  set  out. 

The  husband  died  in  the  year  1886. 

There  were  only  two  children  of  the  marriage — ^Mrs. 
Greig,  and  the  defendant  Howard  Beech. 

(a.)  Reported  by  T.  B.  Golquhoun  Dill,  Esq., 
Barrister-at-Law. 


By  a  deed  of  appointment  of  the  2lBt  of  Deoember, 
1886,  after  recitals  showing  that  all  tiie  children  of 
the  husband  had  attained  the  age  of  twenty-one 
years,  and  that  the  sums  of  £3,000  and  £700  had 
been  raised  out  of  the  settled  funds  and  paid  to  Mrs. 
Greig,  and  that  the  trust  funds  representing  the 
interests  of  Mrs.  E.  G.  P.  Beech  acquired  by  the 
trustees  imder  the  covenant  (except  the  £3,700  so 
raised)  consisted  of  the  particulars  specified  in  the 
schedule,  it  was  witnessed  that  in  pursuance  of  the 
power  in  the  settlement  Mrs.  E.  G*  P.  Beech  appointed 
that  the  said  sums  of  £3.000  and  £700  and  the  trust 
funds  out  of  which  or  by  the  sale  whereof  the  said  sums 
respectively  were  raised  should  be  deemed  to  be  held 
in  trust  for  Mrs.  Greig  within  the  meaning  and 
intent  of  the  settlement  and  as  a  part  or  share  of  the 
trust  funds  thereby  given  or  appointed  to  her  under 
or  by  virtue  of  the  said  power.  And,  further,  Mrs. 
E.  G.  P.  Beech  in  exercise  of  the  aforesaid  power 
appointed  that  the  residue  of  the  said  trust  property 
should  be  held  in  trust  for  the  said  Howara  Aeech 
absolutely  and  exclusively  of  all  other  persons  who, 
but  for  the  exercise  of  this  power,  might  be  entitled 
to  share  therein,  but  subject  to  the  me  interest  of 
Mrs.  E.  G.  P.  Beech  therein.  Provided  always  that 
that  appointment  should  not  extend  to  any  funds 
subject  to  the  trusts  of  the  settlement  other  than 
those  to  which  Mrs.  B.  G.  P.  Beech  or  her  husband 
in  her  right  became  entitled. 

By  an  indenture  of  the  18th  of  Deoember,  1894, 
Mrs.  E.  G.  P.  Beech  surrendered  to  the  defendants 
William  Beech  and  Howard  Beech  (the  trustees  of 
the  settlement)  all  that  her  life  interest  under  the 
settlement  in  the  moneys  and  investments  specified 
in  the  schedule  thereto,  and  in  any  other  rial  and 
personal  property  to  which  the  said  Howard  Beech 
was  then  or  might  thereafter  become  entitled  by 
virtue  of  the  deed  of  appointment,  to  the  end  and 
intent  that  such  life  interest  mu^ht  meri^  in  the 
interest  in  remainder  of  l^he  said  Howard  Beech,  and 
that  accordingly  the  trustees  might  thenceforth  hold 
the  aforesaid  moneys,  investments,  and  property  in 
trust  for  the  said  Howard  Beech,  his  heirs,  execu- 
tors, administrators,  and  assigns,  according  to  the 
nature  thereof,  and  to  be  disposed  of  as  he  or  they 
should  direct.  The  schedule  to  this  deed  contained 
particulars  of  various  mortgage  securities  and 
shares  in  real  property. 

Mrs.  E.  G.  P.  Beech  died  on  the  27th  of  August, 
1896,  and  thereupon  the  Gommissioners  of  Imand 
Beyenue  applied  to  the  defendants  to  deliTer  an 
accoimt  of  the  property  mentioned  in  the  scbedole  to 
the  deed  of  the  18th  of  December,  1894,  and  to  pay 
duty  thereon,  alleging  that  that  property  passed  on 
the  death  of  Mrs.  B.  G.  P.  Beech.  The  defendants 
refused  to  do  so. 

The  information  prayed  that  it  might  be  declaFed 
that  upon  the  death  of  Mrs.  E.  G.  P.  Beech  estate 
duty  became  payable  under  the  provisions  of  the 
Finance  Act,  1894,  upon  the  principal  value  of  the 
trust  property  specifif  d  in  the  schedule  to  the  inden- 
ture of  the  18th  December,  1894 ;  that  the  same  passed 
on  her  death  within  the  meaning  of  the  said  Act ; 
and  that  accounts  might  be  directed  and  other  con- 
sequential relief  given. 

The  defendants  by  their  answer  contended  that  by 
reason  of  the  indenture  of  the  18th  of  Deoember, 
1894,  having  been  executed,  no  duty  in  respect  of 
the  property  in  question  became  payable  under  the 
Finance  Act,  1894,  on  the  death  of  Mrs.  E.  C.  P. 
Beech. 

8irB,  E,  Webster,  A.G„  Sir  B.  B,  Finlay,  8.G., 
Sir  Robert  Beid,  Q,C.,  and  Vaughan  Hawkins,  for  the 
Grown. — The  property  in  question  is  property  which 
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passed  on  the  death  of  Mrs.  Beech,  and  estate  duty 
is  payable  on  the  prinoipal  valae.  Even  if  it  did  not 
aoteally  pass  on  her  oeath  within  the  meaning  of 
section  1  of  the  Finance  Act,  1894,  it  at  all  events  is 
to  be  deemed  to  have  passed  under  section  2  (1). 
Under  that  snb-section  jiroperty  passing  on  the 
death  is  to  be  deemed  to  include  *'  {b)  property  in 
which  the  deceased  or  any  other  person  haa  an 
interest  oeasing  on  the  death  of  the  deceased/*  This 
pr<merty  in  which  the  deceased  or  any  other 
,  had  at  any  time  an  interest  ceasing  on  ^e 
l;  it  18  not  to  be  read  as  relating  only  to 
Beta  existing  at  the  time  of  the  death  of  the 
deceased.  And  where,  as  here,  the  interest  ceasing 
on  the  death  extended  to  the  whole  income  of  the 
property  the  duty  is  to  be  paid  on  the  principal  value 
of  the  property :  section  7  (7).  Whether  a  person 
having  a  life  interest  in  property  retains  it  till  deatti, 
or  assigns  it  during  life  to  another,  estate  duty  is 
equally  payable  on  the  death  on  the  principal  value 
ot  the  property  :  sections  2  (1)  (6),  7  (7).  It  makes 
no  difEerence  that  the  assignment  (as  in  the  present 
cue)  is  to  the  person  entitled  in  remainder  expectant 
on  the  determination  of  the  life  interest, 
nor  that  the  deed  of  assignment  contains 
words  purporting  to  effect  a  merger  of  the 
interest  for  life  and  the  interest  in  remainder.  No 
mere  form  of  oonve^wcing  can  prevent  the  liability 
to  duty  from  attaching  to  property ;  the  assignee  of 
the  life  interest,  whether  he  be  the  remainderman  or 
a  stranger,  and  whether  there  be  in  conveyancing 
language  a  merger  or  not,  is  a  person  other  than  the 
deceased  having  an  interest  ceasing  on  the  death  of 
the  deceased  within  the  meaning  of  section  2  (1)  (&). 
There  is  no  reason  why  an  assignment  to  the  re- 
mainderman should  be  differently  treated  for  the 
purposes  of  estate  duty  from  an  assignment  to  a 
struiger,  and  to  do  so  would  affect  the  whole  scheme 
of  the  Act,  which  is  to  levy  a  property  tax  on  pro- 
perty payable  on  death,  and  would  be  at  variance 
witii  ilie  special  provisions  contained  in  section  5  as 
to  the  payment  of  the  duty  in  the  case  of  settled 
property. 

Levdtt  Q»C,,  and  W*  M.  Spence^  for  the  defendants. 
— Ko  estate  duty  became  payable  in  respect  of  this 
probetty  on  the  death  of  Mrs.  Beech.  On  the  sur- 
leooerof  her  life  interest  to  the  remainderman  her 
fife  interest  absolutely  ceased  to  exist ;  the  estate  for 
life  and  the  estate  in  remainder  in  the  same  property 
esonot  oo-eodst.  According  to  the  argument  for  the 
Grown,  if  property  be  limited  to  A.  for  life,  remainder 
to  B.  ior  hf e,  remainder  to  G.  in  fee,  and  A.  surrenders 
hb  life  estate  to  B.,  A.'s  life  estate  still  exists,  and  if 
B.  dies  in  the  lifetime  of  A.,  B.*s  life  estate  never  comes 
mto  poesoesion  at  all.  The  trub  view  is  that  A.'s  life 
esfeste  is  gone,  being  merged  in  B.'s  life  estate, 
whkh  has  been  accelerated.  This  is  not  a  mere 
qnibble  of  conveyancers;  it  is  a  doctrine  of  the 
eonmion  law:  Shep.  Touch.,  p.  300,  **  Surrender"  ; 
tiie  estate  of  the  snrrenderor  is  "drowned  and 
flximct.*'  It  is  for  this  reason  that  in  the  Succession 
Duty  Act,  1853,  s.  15,  the  Le^slature  dealt  with  the 
esse  of  the  acceleration  of  the  mterest  of  a  remainder- 
man by  snnender,  and  while  it  recognized  t^t  the 
prior  estate  would  be  extinguished,  enacted  that  the 
dnty  shoold  still  be  payable.  The  Finance  Act 
contains  no  such  provision.  It  is  an  Act  to  levy  a 
duty  npon  the  devolution  of  property  upon  death, 
wad  if  (as  in  the  case  of  a  surrender  of  a  l&e  interest) 
no  devcdntion  takes  place  by  reason  of  the  death  no 
duty  is  payable.  The  fact  of  the  death  is  immaterial. 
The  efEset  of  a  surrender  is  well  illustrated  in  In  re 
Saddiffe,  40  W.  B.  323,  [1892]  1  Gh.  227.  In  the 
I  Howard  Beeob  had  no  interest  ceasing 


on  the  death  of  Mrs.  Beech;  he  had  the  whole 
property  irrespective  of  her  death.  Section  7  (7)  of 
the  Act  shows  that  if  duty  is  to  be  paid  there  mast 
be  some  benefit  arising  from  the  cesser  of  the  interest 
oeasing  on  the  death ;  but  where  there  was  no  interest 
ceasing  on  the  death  no  benefit  arises  and  no  duty 
can  be  payable :  In  re  Earl  Cowley,  45  W.  R.  638, 
[1897]  2  Q.  B.  47.  This  case  is  similar  to  that  of  an 
absolute  gift  of  property  where  the  donor  lives  for  a 
year  after  the  death,  and  duty  is,  therefore,  not 
payable. 

Pollock,  B. — We  need  not  trouble  you,  Mr. 
Attorney,  to  reply  upon  this  case,  which  is  no  doubt 
one  of  very  great  importance. 

Now,  the  first  question  we  have  to  consider  is  this : 
That  the  object    of  this  Act  is  to   levy   upon  all 
propertv,   real  or  personal,  settled  or  not  settled, 
estate  duty.     The  time  at  which  that  estate  duty 
should  be  payable  is  fixed,  and  fixed  by  the  death  of 
a  person  who  up  to  the  time  of  Ms  death  has  been 
the  owner  of  or  has  enjoyed  the  property  in  question. 
That  being  so,  you  start  with  the  proposition  (laid 
down  again  and  again,  and  especially  by  Lord  West- 
bury)  that  Acts  of  this  kind  are  not  to  be  construed  in 
accordance  with  the  ordinary  language  of  convey- 
ancers or  in  accordance  with  what  is  supposed  to  give 
efiiBct  to  the  principles   upon  which    convevancers 
would  act,  but  they  are  to  he  construed,  as  indeed  fJl 
other  Acts  are,  with  a  view  to  carrying  out  what  is 
supposed  to  be  the  intention  of  the  Act  and  its  pro- 
visions as  expressed  by  the  language;    That  being  so, 
the  language  of  the  Act,  to  my  mind,  is  not  at  all 
difficult  to  construe.    It  may  be  that  it  disturbs  the 
old  idea  in  the  mind  of  conveyancers  upon  particular 
points,  but,  in  construing  an  Act  of  Paniament  which 
creates  a  tax  upon  property  and  tiien  goes  on  to  say 
at  what  time  that  tax  shall  be  paid,  I  do  not  feel  any 
difficulty  in  dealing  with  the  matter.    Section  2  says, 
"  Propertv  passing  on  the  death  of  the  deceased  shall 
be  deemed  to  include  the  property  following,  that  is 
to  say" — the  verylan^^ge  of  the  Act  in  itself  shows 
that  there  is  somethmg  wholly  difiEerent  from  the 
ordinary  rules  by  which  the  devolution  of  property  is 
governed.    The  first  class  (a)  is  ''  Property  of  which 
the  deceased  was  at  the  time  of  his  deatii  competent  to 
dispose."    There  is  no  difficulty  about  that.    Then  (b) 
is   '*  Property  in  which  the  deceased  or  any  other 
person  had  an  interest  ceasing  on  the  death  of  the 
deceased  to  the  extent  to  which  a  benefit  accrues  or 
arises  by  the  cesser  of  such  interest."    Kow,  that 
obviously  includes  not  merely  property  in  which  the 
deceased  alone  had  an  interest,  but  property  in  which 
"  the  deceased  or  any  other  person  "  had  an  interest, 
which  means,  to  take  a  common  case,  that  though  a 
person  had  under  a  settlement  an  interest  for  life 
only,  or  apart  from  the  settiement  an  interest  for  life 
only,  if  he  has  dealt  with  that  interest  by  way  of  sale 
or  mortgage,  then  the  death  of  that  person  is  to  be 
fixed  as  the  date  at  which  the  duty  is  to  be  payable, 
although  the  other  person  to  whom  the  property  has 
been  assigned,  and  to  whom  tiiie  legal  interest  has 
been  given,  may  not  be  liable.    That  in  itself  seems 
to  me  to  show  that,  in  using  this  language,  the  Act 
merely  means  to  fix  what  is  supposed  to  be  a  fair  and 
reasonable  period  at  which  the  incidence  of  taxation 
must  take  place.    Now,  if  these  words  were  alone, 
and  were  construed  without  any  argument,  it  seems 
to  me  dear  that  the  present  case  would  be  included 
within  these  words,  and  that  this  was  property  in 
which,  not  the  deceased,  but  some  *'  other  person  had 
an  interest  ceasing  on  the  death  of  the  deceased." 
That  is  to  say,  that  the  words  include  a  case  where 
the  life  interest  was  conveyed  to  that  other  person, 
and  became  not  the  property  of  the  deceased,  but  the 
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property  of  that  other  person ;  there  is  no  limitation. 
Then  it  is  said:  Why  oannot  you  read  into  that 
section,  as  an  addition  to  the  words  **or  any  other 
person  *'  the  words  *'  other  than  the  person  to  whom, 
under  the  deyolution  of  the  settlement,  the  property 
would  come,  apart  from  any  deed  or  contract  or  con- 
veyance''; speaking  for  myself  I  must  decline  to 
do  so,  for  if  I  did  I  should  be  dealing  with  an  Act  of 
Parliament  in  a  manner  in  which  I  am  not  entitled  to 
do.  I  should  be  expressing  an  opinion  upon  a  matter 
which  has  already  been  expressly  dealt  with  by  the 
words  of  the  Act—words  which  I  think  are  very  plain 
and  obvious,  and  show  what  is  the  proper  method 
of  deeding  with  this  matter;  and  once  we  admit 
that  that  is  the  mode  of  dealing  with  it  under  the 
statute,  then  it  is  only  nec<»88ary  to  see  whether 
the  adoption  of  that  view  involves  anything  which 
obviously  clashes  with  the  general  intention  of 
the  statute  or  with  the  particular  language  that 
is  used  elsewhere.  I  find  nothing  of  the  kind; 
on  the  contrary,  I  think  that  section  5,  which  has 
been  alluded  to  several  times,  shows  how  settled 
estates  are  dealt  with,  and  that  it  is  a  section  which 
is  drawn,  to  my  mind,  in  accordance  with  the  view 
I  have  taken  of  the  Act  of  Parliament. 

Then,  with  regard  to  the  mere  amount  to  be  paid, 
that  is  really  not  a  matter  for  us  to  discuss  at  all ; 
that  is  settled  by  another  section,  the  principle  of 
which  is  perfectly  applicable  to  the  construction  of 
the  Act  which  I  am  placing  upon  it.  It  seems  to  me, 
therefore,  without  reference  to  a  great  many  argu- 
ments which  one  might  balance  upon  one  side  or  apon 
the  other,  that  the  conclusion  to  which  I  have  come 
is  the  only  one  to  which  this  court  ought  to  come 
under  the  circumstances  of  this  case ;  and  that  that 
conclusion  can  be  worked  out  fairly  and  in  accord- 
ance with  what  has  always  been  conceived  to  be  the 
intention  of  this  Act  generally  there  can  be  no 
manner  of  doubt,  and  therefore  I  hold  that  the  Grown 
is  entitled  to  our  judgment  in  this  case. 

BiDLEY,  J. — I  am  of  the  same  opinion.  The  Act 
of  Parliament  was  passed  for  the  purpose  of  placing 
a  duty  upon  property  passing  on  the  death  of  any 
person,  and,  as  was  suggested  by  Sir  Kobert  Reid  in 
the  argument,  it  is  not  always  clear  what  property 
passes  on  the  death  of  a  person,  because  there  are 
cases  in  which  a  settlement  comes  into  question,  and 
all  the  property,  therefore,  is  not  entirely  in  one 
person  to  the  exclusion  of  everybody  else.  When 
you  therefore  came  to  deal  with  property  under 
settlement  it  was  necessary  to  pass  some  dause  relat- 
ing especially  to  such  pr^>erty,  and  we  find  it  in 
section  2  of  the  Act  of  Parliament,  the  terms  of 
which  have  been  referred  to.  I  have  venr  little  to 
add  to  what  has  been  said  by  my  learned  brother 
Pollock  upon  that  section.  It  appears  to  me  that  it 
begins  by  defining  property  passing  on  the  death  of 
a  deceased  person  so  that  it  shall  be  deemed  to  include 
certain  heads  of  property,  one  of  which  is  '*  property 
in  which  the  deceased  or  any  other  person  hi&d  an 
interest  ceasing  on  the  death  of  the  deceased."  Now, 
according  to  the  argument  for  the  defendants,  it  is  not 
easy  to  read  these  words  as  exempting  the  property 
in  question  in  this  case  without  putting  some  other 
words  into  the  section.  According  to  their  contention 
it  should  be  "  property  in  which  the  deceased  or  any 
other  person  haa,  at  the  time  of  the  death  of  the 
deceased,  an  interest  ceasing  on  the  death  of  the 
deceased,"  or  it  should  be  *' property  in  which  the 
deceased  or  any  person  other  than  those  who  were  to 
benefit  by  the  death  of  the  deceased  had  an  interest 
oeasing  on  the  death  of  the  deceased  " ;  and  if  those 
words  were  there  it  would  have  this  effect,  that  it 
would  exclude  from  duty  the  property  which  it  is,  to 


my  mind,  the  specific  intention  of  the  Act  to  indade. 
The  words  as  they  stand  include  all  property  in  which 
the  deceased  **  or  any  other  person  had  an  interest 
ceasing  on  the  death  of  the  deceased  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  the  cesser  of  sndi 
interest,"  including  in  every  particular  the  property 
which  is  the  subject  of  this  appeal.  The  only  point 
is  that  here  the  interest  of  the  deceased  has  been  dis- 
post-d  of  by  an  intermediate  deed  to  one  of  the  persouB 
who  is  the  remainderman,  but  he  is  an  "other 
person  "  within  this  section,  and  I  think  it  is  fair  and 
proper  to  read  the  words  with  that  meaning,  because 
the  whole  intention  and  scope  of  the  Act  of  Parlis- 
ment  is  that  he  should  be  included.  It  would  ha?e 
been  easy,  if  it  had  been  intended  that  by  transfer  of 
interest  the  property  should  have  been  exempted 
from  estate  duty,  to  have  said  so,  and  it  is  observable 
that  the  3rd  sub-section  of  section  2  deals  with  one 
particular  exception,  which  was  put  in  by  the  Legis- 
lature when  they  were  dealinfr  with  this  property ; 
but  the  exception  does  not  affect  this  case.  If  we 
were  to  allow  that  this  had  been  contemplated  as  a 
possible  mode  of  escaping  from  the  duty  of  the 
Legislature,  we  should,  I  think,  be  going  completely 
in  the  face  of  the  intention  of  the  Le^slature,  not 
only  as  expressed  in  this  section,  but  as  it  is  to  be 
found  in  the  5th  section,  relating  to  settled  property, 
and  also  iu  the  7th  section,  which  alludes  to  the 
calculation  of  the  benefit  that  arises. 

I  do  not  find  that  the  authorities  quoted  reUnng 
to  conveyancing,  or  with  regard  to  the  effect  of  the 
surrender  of  one  interest  and  ite  merging  or  not 
merging  into  another,  have  much  bearing  upon  the 
matter;  the  question  is.  What  is  the  meaning  of 
the  Finance  Act  P  and  that  is  to  be  judged  of  bv  its 
intent  and  by  ite  clear  and  expressed  object,  and  not 
by  the  rules  of  conveyancing. 

For  these  reasons  I  agree  that  the  estete  is  liable  to 
the  duty. 

Judgment  for  the  Croum. 

Solicitor  for  the  Grown,  The  Solicitor  of  Ifdand 
Revenue, 

Solicitors  for  the  respondents,  Carpenter  &  Sons. 


Q.  B.  Div.  \ 

(Hawkins,  Vaughan  Williams,  |     May  14;  July  21. 
and  Wright,  JJ.)  ) 

Eerr  v.  Eerr.  (a.) 

Bankruptcy — Maintenance  order — Arrears — Debt  prov- 
able in  bankruptcy — Bankruptcy  Act,  1883  (46  dfe  47 
Vict,  c.  52),  a,  87,  sub-aectiona  1,  2,  3,  8. 

Arrears  payable  under  a  maintenance  order,  and  dus 
at  the  date  of  a  receiving  order,  are  not  debts  provable  in 
the  bankruptcy, 

Linton  v,  Linton,  33  W.  R,  714,  15  Q.  B.  D.  239, 
followed. 

This  was  an  appeal  by  William  H.  Eerr  from  an 
order  of  commitment  made  by  His  Honour  Judge 
Lumley  Smith,  sitting  at  the  Westminster  County 
Court. 

On  the  2nd  of  May,  1893,  Mrs.  Eerr  obtained  an 
order  in  the  Probate,  Divorce,  and  Admiralty  Divi- 
sion against  her  husband,  the  appellant,  for  payment 
by  him  to  her  of  the  yearly  sum  of  £108  for  main- 
tenance, payable  by  monthly  instalments.  The 
appelLmt  f aued  to  keep  up  the  paymente,  and  Mrs. 

(a.)  Reported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 
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KetTi  on  the  29th  of  Jmie,  1896,  issued  a  judgment 
sniDinons  in  the  oounty  oourt  under  ord.  25,  r.  17,  to 
enforoe  payment  of  arrears  to  the  extent  of  £45. 

(k  the  I3th  of  October,  1896,  the  judge  made  an 
Older  committing  the  appellant  for  fourteen  days  and 
togpeDdlng  the  issue  of  the  warrant  until  the  1st  of 
Dfloember. 

On  the  5tli  of  December,  Mrs.  Kerr  not  having 
yet  applied  for  issue  of  the  warrant,  the  appellant 
lOsd  an  affidavit  stating  that  on  the  30ch  of 
Korember,  1896,  a  receiving  order  was  made  against 
him,  on  his  own  petition,  and  that  the  debt  in  respect 
of  which  the  order  of  commitment  was  made  was 
provable  under  the  bankruptcy.  Thereupon  the 
registrar,  pnrsoant  to  ord.  25,  r.  30,  of  the  Ck)unty 
Oonrt  Rules,  made  an  order  on  the  same  day  stay- 
ing the  issuing  of  the  warrant  of  commitment. 

Mrs.  Kerr  then  appHed  to  the  judge  to  rescind  the 
rsffistiar's  order  and  to  be  at  lib^ty  to  have  the 
oraer  of  commitment  executed,  on  the  ground  that 
the  debt  in  reepeol  of  which  the  order  of  commit- 
ment was  made,  being  for  arrears  of  alimony,  was 
not  provable  under  the  bankruptcy,  and  tbe  learned 
judge  being  of  opinion  that  he  was  bound  by  Be 
Hawkins^  Ex  parte  Hawkins,  42  W.  R.  202,  [1894]  1 
Q.  B.  25,  which  decided  that  the  wife  could  not 
nrove  in  the  bankruptcy  for  arrears  of  alimony  due 
ntfore  the  husband  commenced  his  proceedings  in 
hankraptcy,  made  an  order  taidng  off  the  stay, 
but  f  ozther  staying  proceedings  pending  an  appeal. 

From  this  order  W.  H.  Kerr  now  appealed,  on  the 
ground  that  since  the  instalments  of  maintenance 
Boney,  in  respect  of  which  the  commitment  order  was 
Blade,  accmea  due,  a  receiving  order  had  been  made 
against  him  and  he  had  been  adjudicated  bankrupt, 
ted  that  the  said  instalments  formed  part  of  a  debt 
provable  in  the  bankruptcy,  and  that  his  property 
had  become  -vested  in  the  official  receiver. 

Powles  appeared  on  behalf  of  the  appellant. 

MoiUague  Lush,  for  the  respondent. 

Gur,  adv.  vulU 

July  21. — Hawkiks,  J.— The  judgment  which  is 
about  to  be  read  has  been  prepared  by  my  brother 
Taugfaan  Williams;  I  enturely  concur  in  it.  My 
Ivother  Wright  has  written  a  separate  judgment. 

Vavghav  Wn.LTAifH,  J. — ^This  is  an  appeal  against 
Ihe  order  of  His  Honour  Judge  Lumley  Smith  dis- 
ehsrig^ng  the  order  of  the  registrar  staying  an  order 
lor  commitment  for  non-payment  of  arrears  of  main- 
leoaaoe  payable  by  a  husband  to  a  divorced  wife. 
We  think  the  order  of  the  county  court  judge  right. 

The  order  for  maintenance  made  by  the  Divorce 
Oonrt  was  an  order  made  under  section  1  of  29  Vict, 
e.  32.  It  waa  an  order  for  payment  of  £9  a  month 
lor  maintenanoe. 

It  was  decided  by  Cave,  J.,  in  Linton  v.  Linton,  33 
¥.  S.  714,  15  Q.  B.  D.  239,  that  arrears  of  alimony 
•scming  after  the  adjudication  were  not  provable  in 
hsttkruptcy  and  that  an  order  under  the  Debtors  Act, 
1869,  might  be  made,  in  a  proper  case,  to  enforce 
pkynent  of  aooh  arrears.  As  a  fact  in  that  case  the 
me  had  proved  for  the  arrears  of  alimony  due  at  the 
date  of  adjadioation,  but  there  was  no  Judidal  de- 
sinoD  as  to  her  right  so  to  do.  The  decision  purports 
to  he  a  dedfiion  under  29  Vict.  c.  32,  s.  1.  I  do  not 
viderstand  how  that  section  applied  to  a  case  of 
^dicial  separation,  but  this  is  unimportant,  for  the 
lodgment  undoubtedly  vnw  a  judgment  on  tiie  ques- 
lioa  of  proof  of  debt  for  a  sum  payable  under  that 
action  qua  alimony — ».e.,  qud an  allowancepayable  to 
a  wile  under  a  judicial  separation,  and  mitkins  v. 
Wotkitu,  44  W.  B.  677,  [1896]  P.  222,  shows  that  it 


makes  no  difference  if  the  sum  is  a  periodical  sum 
payable  qud  maintenance  to  a  divorced  wife.  It 
follows  that  the  only  question  to  be  decided  in  the 
present  case  is  whether  the  decision  in  Linton  v.  Linton 
applies  to  arrears  payable  at  the  date  of  the  receiving 
order.  Now,  the  considerations  which  led  the  Court 
of  Appeal  to  hold  that  there  could  be  no  proof  for 
arrears  which  had  become  due  since  the  receiving 
order,  seem  to  have  been  that  the  sum  payable  was 
not  a  lump  sum  but  a  payment  to  be  made  monthly 
or  weekly,  that  the  sum  was  payable  out  of  personal 
earnings,  that  that  which  would  go  to  his  wife  would 
take  nothing  from  the  creditors,  and  that  the  payments 
could  not  be  valued  or  have  a  capital  value  put  upon 
them  because  the  payments  might  at  any  time  be  put 
an  end  to  by  resumption  of  co-habitation.  These 
considerations,  except  the  last,  all  apply  to  permanent 
maintenance  imder  this  Act.  The  last  consideration 
— viz.,  the  impossibility  of  valuation,  also  in  our 
judgment  applies,  although  the  impossibility  is  based 
on  different  facts  in  the  case  of  permanent  mainten- 
ance for  a  divorced  woman  to  tiiose  on  which  it  is 
based  in  case  of  permanent  alimony  for  a  judicially 
separated  wife.  Resumption  of  co-habitation  between 
man  and  wife  is  no  longer  possible  after  divorce.  The 
parties  no  longer  stand  in  that  relation,  but  the  un- 
certainty as  to  the  continuance  of  the  obligation  to 
make  the  payments  exists,  and  exists  not  only  as  to 
future  payments  but  also  as  to  arrears,  for  the  Divorce 
Court  can  and  will  whollv  or  partially  relieve  a 
husband  from  payment  of  arrears  if  it  is  just  to 
do  so:  De  Blaquiere  v.  De  Bkiquiere,  3  Hagg.  322; 
PrescoU  v.  PrescoU,  20  L.  T.  fiep.  331,  17  W.  E. 
Prob*  Dig.  2.  In  fact  the  practice  of  the 
Divorce  Court  so  much  treats  the  sums  periodically 
payable  under  its  order  as  a  fund  for  maintenance  and 
not  as  property,  and  so  much  keeps  its  hand  on  the 
obligation  to  make  these  periodical  payments  for 
maintenance  that  it  is  a  searching  rule  that  the  court 
will  not,  in  the  absence  of  special  circumstances,  make 
an  order  enforcing  more  than  one  year's  arrears.  The 
very  terms  of  section  1  of  29  Vict.  c.  32,  moreover,  shows 
that  the  oourt  has  this  power.  Further  than  this, 
section  37,  sub-section  3,  of  the  Bankruptcy  Act,  1883| 
shows  that  a  debt  is  equally  provable  whether  the 
obligation  arose  before  the  receiving  order  or  after  it 
at  any  time  before  discharge.  It  follows  that  Linton 
V.  Linton  is  an  authority  for  the  proposition  that  so 
far  as  regards  permanent  alimony  there  can  be  no 
proof  for  arrears  arising  between  receiving,  order 
and  application  to  prove,  aod  it  is  equally 
an  authority  in  respect  of  arrears  arising  before 
the  order,  imless  there  is  something  in  the 
nature  of  arrears  arising  before  the  receiving  order 
which  makes  it  possible  in  such  a  case  to  form  that 
estimate  which  the  court  held  in  Linton  v.  Linton 
could  not  be  formed  in  respect  of  the  subsequent 
arrears;  but  it  is  to  be  observed  that  in  Linton  v* 
Linton  it  was  in  respect  of  arrears  and  not  in  respect 
of  future  liabilities  that  it  was  said  that  an  order 
could  be  made  on  a  judgment  summons,  on  the  gpround 
that  there  could  be  no  proof.  With  regard  to  the  case 
of  Hardy  v.  FothergUl,  37  W.  R.  177,  13  App.  Cas. 
351,  there  is  undoubtedly  in  the  judgment  a  good 
deal  to  make  one  say  that  the  Uability  of  a  husband 
to  pay  under  the  order  of  the  Divorce  Court  permanent 
aUmony  or  permanent  maintenance  by  periodical 
payments  was  a  liability  capable  of  being  estimated, 
but  the  Court  of  Appeal  in  WatkiTis  v.  Watktns  do 
not  suffgest  that  anything  in  Hardy  v.  FothergUl  has 
overrule  Linton  v.  Linton  or  In  re  Hawkins,  Ex 
parte  Hawkins,  and  I  am  of  opinion  that  the  value  of 
the  liability,  the  continuance  and  extent  of  enforcA- 
ment  of  which,  both  as  to  the  past  and  future,  is  as 
entirely  under  the  control  of  tHe  court  making  the 
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original  order  for  payment  as  this  is,  as  these  orders 
for  alimony  and  permanent  maintenance  are,  is 
and  ought  to  be  held  incapable  of  being  fairly 
estimate. 

VAuaHAN  Williams,  J.,  then  read  the  following 
judgment  of 

Wright,  J. — If  liberty  of  the  person  were  not  in 
question  I  should  not  have  thought  it  necessary  to 
express  the  doubt  which  I  entertain.  But  as  the 
matter  stands  I  think  it  right  to  say  that  in  my 
opinion  this  case  is  goyemed  by  Hardy  ▼.  FothergiU, 
and  we  ought  to  hold  that  arrears  of  aUmony  accrued 
due  and  payable  before  the  receiving  order  are 
provable  in  the  bankruptcy  unless  the  court  has 
declared  them  incapable  of  valuation. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  ff.  Westbury,  Preston. 

SoUcitor  for  the  respondent,  The  Official  Solicitor, 


July  22. 


1gou0e  Of  Eorli0. 

From  C.  A.  | 
(England).   } 

Derby  Corporation  v.  Derbtshirb  County 
Council,  (a.) 

Practice — Discovery — Interrogatories — Criminal  or  penal 
proceedings — Pollution  of  river — Proceeding  to  restrain 
—Penalty— Rivers  Pollution  Prevention  Act,  1876  (39 
<fc  40  Vict.  c.  75),  ss.  3,  10. 

Proceedings  instituted  in  a  county  court  for  an  order 
under  section  10  of  the  Rivers  Pollution  Prevention  Act, 
1876,  requiring  a  person  to  abstain  from  polluting  a 
river,  which  is  constituted  an  offence  against  the  Act,  are 
not  proceedings  of  a  criminal  or  penal  nature^  although 
disobedience  by  the  person  against  whom  the  order  to 
abstain  is  made,  renders  him  liable  to  a  penalty.  An 
order  for  discovery  by  the  person  against  whom  procted- 
ingsfoT  the  abstention  of  pollution  of  a  river  are  pend- 
ing may  accordingly  be  made. 

Decision  of  the  Court  of  Appeal  (45  W.  R.  3,  [1896] 
2  Q.  B.  297)  affirmed. 

This  was  an  appeal  by  the  Derby  Corporation  from 
on  order  of  the  Court  of  Appeal  (Lord  Esher,  M.B., 
and  A.  L.  Smith,  L  J.^  (46  W.  B.  3,  [1896]  2  Q.  B. 
296),  affirming  the  judgment  of  the  Divisional  Court, 
reported  44  W.  B.  543,  [1896]  2  Q.  B.  63. 

The  respondents,  as  the  local  sanitary  authority, 
took  proceedings  in  the  county  court,  under  section  10 
of  the  Bivers  Pollution  Prevention  Act,  1876,  re- 
quiring the  appellants,  the  Corporation  of  Derby,  to 
abstain  from  causing  or  knowingly  permitting  sewage 
to  fall  or  flow  from  their  sewers  into  the  river  Der- 
went. 

The  respondents  obtained  an  order  for  discovery  of 
documents  and  the  delivery  of  interrogatories. 

The  Divisional  Court  (Grantham,  J.,  and  Collins, 
J.)  dismissed  an  appeal  from  this  order,  and  this 
decision  was  affirmed  by  the  Court  of  Appeal. 

Cozens- Hardy,  Q,C,,  and  W.  Graham,  for  the 
appellants. — Aji  action  which  may  or  must  result  in 
a  penalty  is  of  a  criminal  nature. 

They  cited  or  referred  to  Harrison  v.  Southcote,  I 
Atk.  528,  639;  Paxton  v.  Douglas,  19  Ves.  226; 
Chridge  v.  Hoare,  14  Ves.  59 ;  Reg.  v.  Whitchurch,  29 
W.  B.  922,  7  Q.  B.  D.  534. 


(a.)  Beported  by  C.  H.  Grapton,  Esq.,  Barrister- 
at-Law. 


Stanger,  Q.C.,  and  T.  O,  Carver,  for  the  respon- 
dents, were  not  heard. 

Lord  Hebsohell.— This  is  an  extremely  dear  case. 
The  proceeding  pending  in  the  county  court  out  of 
which  this  appeal  arises  was  a  proceeding  under 
section  10  of  the  Bivers  Pollution  Prevention  Act, 
1876,  under  which  a  county  court  judge  has  power  to 
order  any  person  to  abstain  from  polluting  a  river  (to 
put  the  matter  shortly),  and  may  require  him  to 
perform  that  duty  in  the  manner  specified  in  the 
order.  The  fullest  discretionary  power  is  oonferred 
upon  the  oounty  court  judge.  He  can  inquire  into 
all  the  circumstances ;  he  can  suspend  the  order  for 
any  time  he  thinks  riffht ;  he  can  accept  any  under- 
taking he  pleases ;  and  he  can  make  it  subject  to  such 
conditions  as  he  thinks  just.  Ultimateiyy  having 
taken  everything  into  consideration,  he  has  to  deter- 
mine what  order  it  is  reasonable  to  make  in  relation 
to  the  complaint  that  a  river  or  stream  is  being 
polluted.  ]^  that  proceeding,  that  is  the  only  order 
which  a  county  court  judge  can  make. 

In  the  present  proceeding  application  was  made  for 
discovery  and  the  objection  was  then  taken  that  the 
applicant  was  not  entitled  to  discovery,  inasmuch  as 
it  was  a  penal  proceeding.  It  is  admitted  th&t  where 
a  proceeaing  is  one  to  enforce  a  penalty,  or  where  a 
proceeding  is  of  such  a  nature — ^not  that  it  must  end  in 
a  penalty,  because  the  decision  may  be  in  favour  of  the 
person  against  whom  it  is .  taken— but.  that  it  mav 
result  in  a  penalty,  it  i»a  penal  proceeding.  I  think 
there  has  been  some  confusion  between  th«t  doctrine 
and  the  doctrine  that  the  court  will  not  allow  a  party 
to  insist  upon  a  discovery  of  facts  where  that  discovery 
may  subject  the  party  to  a  penalty  even  in  some  other 
proceeding.  But  in  that  case  the  objection  must  be 
either  to  uie  particular  questions,  or  to  the  answering 
of  particular  questions,  on  the  ground  that  the  dis- 
covery, if  given,  would  subject  the  party  in  some 
proceeding  to  a  penalty.  That  is  not  the  present 
case,  because  the  discovery,  if  given  here,  could  not 
possibly  assist  in  subjecting ,  the  appellants  to  a 
penalty. 

The  first  objection  is  that  this  is  a  penal  proceeding 
— a  proceeding  which  may  end  in  a  penalty.  But  it 
seems  to  me  to  be  nothiog  of  the  land.  This  pro- 
ceeding never  can  end  in  a  penalty.  All  it  can  end 
in  is  an  order,  under  such  terms  and  conditions  as  the 
coimty  court  judge  thinks  reasonable,  to  prevent  or 
abate  a  nuisance.  The  Legislature  has  provided  t^t 
if  that  order  is  disobeyed,  then  the  coanty  oourt 
judge  may  impose  such  a  penalty,  not  exceeding  £50 
a  day,  as  he  thinks  reasonable,  payable  to  such  per- 
sons as  he  thinks  right,  upon  the  authority  or  poson 
who  has  disobeyed  the  order.  That  is  a  separate 
and  independent  proceeding.  It  is  true  it  is  taken, 
as  it  is  said,  in  the  action  or  the  proceeding,  but  it  is 
really  a  separate  proceeding  in  which  the  penalty  for 
disobedience  is  imposed.  The  present  proceeding^  itsdf 
is  no  more  a  proceeding  that  may  subject  the  present 
appellants  to  a  penalty  than  is  every  proceeding 
which  is  ever  taken  in  a  court  of  justice.  B  very  pro* 
c<»eding  ends,  or  is  expected  to  end,  in  an  order  of 
some  sort;  and  every  order  of  the  court,  if  dis* 
obeyed  (and  it  is  only  in  the  case  of  disobedience  to 
the  order  of  a  county  court  judge  that  a  penalty  can 
be  imposed  under  the  statute),  subjects  the  person 
disobeying  it  to  a  penalty.  The  court  may  inflict 
various  penalties  if  its  orders  are  disobeyed — in  sume 
cases  imprisonment.  It  seems  to  me  that  it  might 
just  as  well  be  contended  that  every  action  or  pro- 
ceeding in  court  was  a  penal  proceeding  on  that 
account,  as  that  this  is  a  penal  proceeding  because  if 
the  order  were  disobeyed  a  penalty  mi^Kt  be  im- 
posed.   I  do  not  see  either  in  point  of  law  or  in  < 
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the  slighiest  distixiotion  between  the  two 


So  muoh  as  regards  its  being  a  penal  proceeding  in 
wbich  tbere  can  be  from  its  nature  no  discovery  at 
alL  If  it  ooidd  be  shown  that  the  discovery  sought 
here  was  of  facts,  the  disclosure  of  which  facts  might 
lobject  the  person  disclosing  them  to  the  penalty  pro- 
vided in  the  latter  part  of  the  section,  no  doubt  tnere 
would  be  foundation  for  saying  that  such  discovery 
OQght  not  to  be  enforced  by  the  court ;  but  no  such 
queition  arises  here.  It  has  not  been  shown  that  any 
qoeitions  are  sought  to  be  asked  which  would  asuist  in 
ettaUishing  that  the  appellants  in  some  future  pro- 
oeeding  under  the  latter  part  of  the  section  would  be 
liable  to  a  penalty.  The  only  penalty  imposed  is  for 
disobedience  to  the  order.  Nothing  that  they  can 
disolose  under  the  present  application  for  discovery, 
can  help  to  show  that  they  have  disobeyed  an  order 
not  yet  made,  and  which,  of  course,  possibly  never 
may  be  made,  and  the  terms  of  which  at  the  present 
moment  cannot  even  be  accurately  determined,  I  do 
not  think  that  the  objection  to  which  I  have  just 
rafened  would  be  one  which  would  go  to  the  entire 
uiplication  for  discovery.  As  I  have  said,  if 
oojecdon  is  being  taken  to  a  discovery  sought  on  the 
groimd  that  it  would  tend  to  expose  to  a  penalty, 
you  must  either  show  that  the  answers  to  particular 
questions,  if  given  in  a  particular  way,  would  or 
mi^t  subject  you  to  a  penalty,  or  when  the  questions 
in  pat  you  must  take  exception  to  answering  them 
on  that  gxoimd.  No  such  case  really  arises  here, 
because,  as  I  have  said,  no  answer  whatever  to  be 
given  to  the  questions  proposed  to  be  put,  if  they  be 
relevant  questions,  could  be  a  step  towards  or  assist 
in  any  way  to  exposing  the  appeUuits  to  the  penalty. 
Indeed,  the  ailment  rests  entirely  upon  this — that 
the  diaoovery  would  be  a  step  towards  exposing  to  a 
penalty,  bemuse  it  would  be  a  step  assisting  to 
making  an  order,  disobedience  to  which  order  would 
expose  to  a  penal^.  That  is  a  proposition  which  is 
fsr  too  wide.  It  is  a  proposition  for  which  there  is 
not  the  dightest  authority,  and  it  is,  as  it  seem  to 
UMnost  unreasonable. 

For  these  reasons  I  move  your  lordships  that  the 
judgment  appealed  from  be  affirmed. 

Lord  Watsok.— I  am  of  the  same  opinion.  I 
tilunk  that  the  discovery  has  been  legitimately  asked 
in  aid  of  civil  prooeedings  which  may  tend  and  lead  to 
sn  order  in  terms  of  the  first  part  of  section  10  of  the 
prindpal  Act.  If  such  an  order  were  made,  the 
aiseo?ery  which  the  courts  below  have  allowed  would 
be  of  no  relevancy  in  any  prosecution  for  a  penalty 
mder  the  latter  part  of  section  10,  which  coiud  only 
be  exacted  in  consequence  of  disobedience  to  the 
Older,  and  nothing  dsis. 

Lord  Shahd.-*!  concur  in  the  motion  to  dismiss 
tbis  appeal,  and  in  the  reasons  which  your  lordships 
bavs  stoted  for  proposing  it.  The  proceeding  under 
ibe  statute  appears  to  me  to  be  one  having  for  its 
objeet,  not  the  obtaining  of  a  decree  for  a  penalty, 
bat  a  remedial  order  for  the  abatement  of  a  nuisance. 
Ihe  fa0^  that  disobedience  to  an  order  brings  with  it 
ahabUity  to  a  penalty  does  not,  in  my  opinion,  make 
thsoiiciaal  prooeeding  one  of  a  a  penal  nature,  any 
mote  then  imprisonment  in  order  to  enforce  obedience 
to  an  order  m  a  dvil  prooeeding,  would  make  that 
proceeding  of  a  penal  character. 

Lord  Daybt. — ^I  am  of  the  same  opinion.  I  am 
qute  satisfied  with  the  reasons  which  have  been  given 

ithe  eoiimty  court  judge,  in  his  very  ludd  and  con- 
>  judgment^  for  the  order  whicdi  he  made.    It 
riars  to  me  that  the  fallacy  which  runs  through 
whole  argument  on  behalf  of  the  defendants  is 


that  in  this  case  the  penalty  is  not  for  letting  sewa«^e 
flow  into  the  stream  and  pollute  the  stream ;  but  the 
penalty  is  for  disobedience  to  the  order ;  and  no  dis- 
covery which  is  sought  for  in  this  proceeding  can  in 
the  least  degree,  rebus  sic  stantibm,  expose  the  appel- 
lants to  an^  penalty.  They  can  only  be  exposiad  to 
a  penalty  if  by  reason  of  their  own  wilful  act  they 
disobey  the  order  when  it  is  made.  That  appears  to 
me  to  distinguish  the  case  entirely  from  all  the  class 
of  authorities  to  which  counsel  have  referred.  For 
instance.  Beg.  v.  Whitchurch,  which  the  county 
court  judge  said  had  given  him  most  doubt,  seems  to 
me  an  entirely  different  case.  I  will  assume  that  the 
dedsiou  in  Beg,  v.  Whitchurch,  and  in  MeUor  v. 
Denham,  5  Q.  B.  D.  467,  28  W.  B.  Dig.  163,  on  which 
it  is  founded,  were  quite  right,  but  iu  those  cases  the 
penalty  was  imposed  in  the  first  instance.  In  Mellor 
V.  Denham  the  parent  did  not  send  the  child  to 
school,  and  that  case  was  brought  before  the 
justices,  and  the  justices  imposed  a  penalty.  In  the 
same  way,  in  Beg,  v.  Whitchurch,  the  local  authority 
had  power  to  diroct  a  person  to  remove  an  ashpit  or 
to  make  a  closet,  or  something  of  that  kind — I  forget 
exactly  what ;  they  gave  a  direction  accordingly,  but 
he  did  not  do  it.  The  matter  was  brought  before  the 
justices,  and  a  penalty  was  imposed  under  the  statute 
for  not  doing  that  thing.  Lord  Bramwell  points  out 
that  it  is  exactly  the  same  as  if  there  were  a  pro- 
vision in  the  Act  that  a  person  shall  upon  the  d&ec- 
tion  of  the  local  authority  make  a  new  ashpit,  and  if 
he  does  not  comply  with  the  direction  a  penalty  is 
imposed.  Those  cases  appear  to  me  to  be  entirely 
distinct  from  the  present  case^ 

Appeal  dismissed. 

Solicitors  for  the  appellants,  ScOcheU  &  Chappie. 

Solicitors  for  the  respondents,   Wynne,  Holme,  A 
Wynne. 


(Sourt  of  flppeaU 

Prom  Q.  B.  Div.    \ 
(lindley,  M.B.,  and  5  Oct.  26 ;  Nov.  9. 

Ohitty,  L.J.)       ) 

In  re  Air  Abbitration  bstwben  Palmeb  &  Co. 
AND  HoBEBir,  Tbevithick,  Polkinhobn,  &  Co. 
(LnaTED).  (a.) 

Arhitratum — Arhitraiors — Misconduct — Befueal  to  state 
case /or  opinion  of  court,  or  to  adjourn  that  court  may 
he  applied  to  to  order  a  case — Application  for  awe 
made  reasonably  and  bonfi  fide— ifemitftny  matter  to 
arbitrator  for  reconsideration  after  award  made — 
Arbitration  Act,  1889  (52  <fc  63  Vict.  c.  49),  ss.  10, 
11,  19. 

Where  one  of  the  parties  to  an  arbitration,  acting  bonft 
fide  and  on  reasonable  grounds,  requests  the  arbitrator  to 
state  a  specieU  case  raising  a  material  question  of  law,  or 
to  delay  his  avoard  until  the  party  can  apply  to  the  court 
for  an  order  directing  a  special  case,  the  arbitrator,  if  he 
refuses  and  at  once  makes  his  award,  is  primH  facie 
guilty  of  a  breach  of  duty  amounting  to  misconduct 
within  the  meaning  of  section  11  of  the  Arbitration  Act, 
1889.  In  such  circumstances  the  court  is  justified,  under 
that  section,  in  setting  aside  the  award,  or,  under  section 
10,  in  remitting  it  for  reconsideration,  and  may  order 
the  arbitrator  to  state  a  special  case. 

Decision  ofD&j,  J.,  at  chambers  affirmed. 

(a.)  Reported  by  R.  C.  MiLOKENZiB,  Esq.,  Barrister- 
at-Law. 
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C.  A.    In  bb  An  Abbiteation  between  Palmeb  &  Co.  and  Hosken,  Trevithiok,  &  Co.  (Ld.).  C.  A 


Appeal  from  Day,  J.,  at  ohambers. 

The  arbitaration  in  this  oase  was  as  to  the  liability 
of  Hosken  &  Co.  to  compensate  Palmer  &  Co.  in 
respect  of  an  alleged  deficiency  below  the  agreed 
quantity  in  a  cargo  of  wheat  of  which  Palmer  &  Co. 
were  buyers  and  Hosken  &  Co.  sellers.  The  arbi- 
trators decided  that  Hosken  &  Co.  were  not  liable  to 
make  good  the  deficiency,  and  Pidmer  &  Co.  ap- 
pealed, as,  under  the  submission,  they  were  entitled 
to  do,  to  the  directors  of  the  Liverpool  Corn  Tra«ie 
Association  (Liuiited).  During  the  pn^ceedings  before 
the  directors  Palmer  &  Co.  applied  to  them  to  state  a 
case  for  the  opinion  of  the  court  on  this  question  of 
law:  Whether  Palmer  &  Co.  were  entitled  to  be 
refunded  by  Hosken  &  Co.  (Limited)  in  respect  of 
the  actual  deficiency  in  the  cargo  of  wheat  bnlow  the 
bill  of  lading  quantity,  notwithstanding  that  the 
cargo  was  shipped  in  the  hold,  and  rebagged  and 
weighed  at  even  weights  of  less  than  250lbs.  per 
draft,  contrary  to  the  terms  of  the  contract.  Palmer 
&  Co.  further  asked  that,  if  a  case  were  refused, 
the  hearing  might  be  adjourned  in  order  that  the 
court  might  be  applied  to,  under  the  provisions  of 
the  Arbitration  Act,  1889,  to  order  that  a  case  should 
be  stated.  The  directors,  however,  refused  either  to 
state  a  case  or  to  adjourn,  and  confirmed  the  award. 
Palmer  &  Co.  then  applied  to  Day,  J.,  in  chambers, 
and  his  lordship  made  an  order  remitting  the  matter 
to  the  reconsideration  of  the  directors,  and  directing 
them  to  state,  in  the  form  of  a  special  case  for  the 
opinion  of  the  court,  the  question  of  law  above  meu- 
tioned. 

Hosken  &  Co.  appealed. 

On  the  argument  of  the  appeal  there  was  some 
dispute  as  to  whether  the  decision  of  the  directors 
haa  gone  upon  the  gpround  that  there  was  in  fact  no 
deficiency,  or  upon  the  question  of  law  which  Paloier 
&  Co  sought  to  have  decided  by  the  court. 

The  material  provisions  of  the  Arbitration  Act, 
1889,  are  as  follows :  Section  10—'*  (1)  In  all  cases  of 
reference  to  arbitration  the  court  or  a  judge  may 
from  time  to  time  remit  the  matters  referred,  or  any 
of  them,  to  the  reconsideration  of  the  arbitrators  or 
nmpire."  Section  11 — "  (1)  Where  an  arbitrator  or 
umpire  has  misconducted  himself,  the  court  may 
remove  him ;  (2)  where  an  arbitrator  or  umpire  has 
misconducted  himseli,  or  an  arbitration  or  award  has 
been  improperly  procured,  the  oourt  may  set  the 
award  aside."  Section  19 — "  Any  referee,  arbitrator, 
or  umpire  may  at  anv  stage  of  the  proceedings  under 
a  reference,  and  shall,  if  so  directed  by  the  oourt  or  a 
judge,  state  in  the  form  of  a  special  case  for  the 
opinion  of  the  court  any  question  of  law  arising  in 
the  course  of  the  reference.'* 

Edward  Bray  (with  him  R,  M,  Bray),  for  the  appeal. 
— Section  19  of  the  Arbitration  Act  applies  only  before 
the  award  is  completed :  Tahemade  Permanent  Build" 
ing  Society  v.  Knight,  41  W.  E.  207,  [1892]  A,  C.  298. 
Under  section  10,  sub-section  1,  which  is  practically 
reproduced  from  section  8  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict,  a  125),  the  court 
cannot  interfere  unless  there  is  fraud  or  corruption  on 
the  arbitnilor's  part,  or  some  mistake  of  law  or  fact 
apx)earing  on  the  face  of  the  award,  or  unless  the 
arbitrator  admits  he  has  made  a  mistake  or  desires 
the  guidance  of  the  court,  or  unless  (what  is  not 
suggested  here)  further  evidence  has  been  discovered 
since  the  award :  In  re  An  Arbitration  between  Keighley, 
Maaxted,  &  Cb.,  and  Bryan,  Durant,  &  Go.,  41  W.  B. 
437,  [1893]  1  Q.  B.  405;  Dinn  y.  Blake,  L.  B  10 
C.  P.  388,  23  W.  B.  Dig.  10,  a  oase  under  the 
Common  Law  Procedure  Act,  1854. 

T.  O.  Carver,  for  the  plainti£Bi.— The  Arbitration 
Act,  1889y  haa  introdnoed  a  new  pzinoiple  by  allow- 


ing the  oourt  to  interfere  during  the  arbitration  sad 
Older  a  case,  and  the  older  cases  are  no  loogsr 
authoritative.  The  directors,  though  in  one  seme  t 
oourt  of  appeal,  are  to  be  regarded,  for  the  pnrpoiei 
of  the  Act,  as  the  arbitrators :  per  Lord  fisher  in 
KeighUy  case* 

He  also  cited  In  re  An  Arbitration  bettoeen  the  Kirk- 
leatham  Local  Board  and  the  Stockton  and  Middle*' 
borough  Water  Board,  [1893]  I  Q.  B.  375,  41  W.  R. 
Dig.  269;  In  re  An  ArbitnUion  between  SpiUen  A 
Baker  {^Limited)  and  ff,  Leetluim  A  Sons,  45  W.  R. 
241,  [1897]  1  Q.  B.  312. 

E,  Bray  replied. 

Cur,  adv  vuU, 

Not.  9.— Lindlet,  M.B.,  stated  the  facte,  resd 
sections  19,  10,  and  11  of  the  Arbitration  Act,  1889. 
and  proceeded :  Those  are  the  sections  which  an 
material.  The  Arbitration  Act,  1889,  s.  19,  gives  Um 
court  very  extensive  powers  over  arbitrators  beyootl 
any  which  the  court  previously  possessed.  It 
impliedly  confers  on  the  particd  to  an  arbitration  ths 
riffht  to  apply  to  the  court  for  an  order  directing  the 
arbitrator  to  state  in  the  form  of  a  special  case  for 
the  opinion  of  the  court  any  question  of  law  arisiog 
in  the  course  of  the  reference.  The  right  thus  con* 
f  erred  must  be  respected  by  the  arbitrator ;  and  if  s 
party  to  an  arbitration,  acting  bond  fide,  requests  sa 
arbitrator  either  to  state  a  special  oase  raising  s 
question  of  law  arisinp^  in  the  course  of  the  refenn» 
and  material  for  consideration,  or  to  delay  his  awsrd 
until  the  party  can  apply  to  the  oourt  n>r  an  order 
directing  a  special  case,  and  the  arbitrator  refuses 
to  complv  with  either  of  such  requests,  the  abitrator 
is,  primd  facie  at  all  events,  guilty  of  a  breadi  of 
duty  towuds  such  party.  Such  a  breach  of  duty  ii 
primd  facie  misconduct  on  the  arbitrator's  part  witmn 
the  meaning  of  section  11  of  the  statute,  and  justtfisi 
the  court  in  setting  aside  the  award  under  that  sec- 
tion, or  in  remittin|^  it  for  further  oonsideration  uodv 
section  10.  Even  in  such  a  case  as  that  supposed, 
there  may  possibly  be  some  grounds  for  justifyiiy  | 
the  refusal  of  the  arbitrator,  uthough  it  ia  not  ss^ 
to  imagine  any.  But  it  is  obvious  that,  if  an  appli- 
cation  for  a  special  oase  is  frivolous,  and  is  mads 
merely  for  delay,  an  arbitrator  will  be  perfectly  right 
to  refuse  it,  and  will  be  upheld  by  the  oonzt  in  so 
doing.  This  view  of  the  law  is  quite  oonsistent  with 
Dinn  ▼.  Blake,  and  In  re  An  Arbitration  bdaeek 
Keighley,  Maxsted,  &  Co,  and  Bryan,  Durant,  «fe  Ok 
Section  19  has  imposed  new  duties  on  arbitrators,  sad 
has  consequently  made  a  breach  of  such  duties  faf 
them  misconduct  on  their  part,  although  before  soek 
duties  existed  their  conduct  could  not  be  so  regarded. 
In  the  present  case  the  question  of  law  raised  by  ths 
buyer  is  material  if  there  is  a  deficiency,  and  is  raised 
bond  fide  and  not  at  all  for  delay.  On  the  evidsnes 
before  us  a  considerable  deficiency  seems  established; 
but  the  parties  are  not  agreed  about  the  matter,  sad 
the  oourt  does  not  know  what  the  arbitrator's  deci- 
sion on  this  question  really  is.  If  they  find  there  is 
no  deficiency,  no  question  of  law  arises ;  bat  if  thers 
is  a  defidencjr  the  question  of  law  raised  by  the  bny« 
becomes  aU-miportant.  Under  these  oiroomstaiioeB 
the  order  appealed  from  should  be  slightly  varied  in 
its  terms,  so  as  to  direct  the  arbitrators  to  reoonsMsr 
their  award  and  to  state  whether  there  ia  a  defi- 
ciency or  not,  and  if  there  is,  then  to  state 
special  oase.  In  substance,  however,  the  order  i 
nght,  and  the  appeal  must  be  dismissed, 

Ohittt,  L.J. — ^The  order  under  appeal  oannot 
supported  under  section  19  of  the  Arbitration^ 
1889,  standing  akme.    The  prooeedinffs  were 
by  tha  award*   Section  19  empowers  the  arbitntor  \ 
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Co(7BT  OF  Appeal. 


King  v.  Eversfield. 


Court  of  Appeal, 


Met  GMO  "  at  any  stage  of  the  prooeedingB,"  bat 
not  ifter  tiie  award  haa  been  completed,  and  the 
power  of  the  oonrt  or  a  jadge  to  oompel  him  to  state 
tciie,  under  that  section  standing  alone,  is,  on  the 
ooDBtniction  of  the  section,  limited  in  like  manner. 
This  WBS  the  opinion  of  the  Lords  by  whom  the 
Tabernade  caae  was  decided. 

The  esse,  then,  toms  on  section  10,  read  in  connec- 
tion with  the  other  sections  of  the  Act,  including 
pitknlsrly  sections  11  and  19.  Upon  the  principle 
of  ooostraction  adopted  in  Keighley*$  case  the  conrt  or 
s  judge  has  power  to  remit  an  awturd  to  the  arbitrator 
for  reoonsideraiion  where  there  has  been  misconduct 
OB  Uie  part  of  the  arbitrator.  Now,  on  the  facts  of 
Uns  csw,  I  thmk  that  it  was  the  duty  of  the  directors 
to  sdjconi  in  order  to  give  Palmer  &  Oo.  an  oppor- 
tsnitj  to  apply  to  the  conrt  or  a  judge  for  an  order 
Erecting  a  special  case  to  be  stated  for  the  purpose  of 
ninig  the  question  of  law.  The  application  was 
■ade  in  good  faith  and  on  reasonable  ^rounds ;  it 
wsa  not  BUbde  for  the  purpose  of  delay.  According  to 
fte  sffidavits  a  strong  case  was  made  out  in  the 
•ridflDoe  adduced  before  the  directors  by  Palmer  & 
Cb.,  the  ultimate  buyers,  showing  that  on  the  dis- 
diiige  of  the  cargo  from  the  shi^  there  was  a  de- 
ioeooy  in  the  qoanti^  stated  in  the  provisional 
ismioe,  which  was  founded  on  the  bill  of  lading ;  and 
if  thers  was  in  fact  a  deficiency,  the  contract  between 
As  ultimate  scQlers  and  buyers  gave  a  right  to  the 
hsmts  to  have  the  deficiency  refunded;  and  the  right 
tohsfe  the  defioieni^  refunded  was  inespectiye  of 
say  qoflstian  of  the  liability  of  the  ship.  I  am  not 
#itmg  these  propositions  for  the  purpose  of  deciding 
saj  point  of  law  between  the  paities,  but  merely  for 
ttepnrpose  of  showins  the  nature  of  the  case  presented 
SB  Hlmer  &  Oo.*s  behalf  to  the  directors.  The  points 
silaw,  if  th^  arise  on  the  facts,  will  have  to  be  cout 
aiend  uid  decoded  hereafter.  Now,  the  appellants 
4»iiotooDtest  tiiat  the  evidence  as  to  deficiency  on 
As  disdharge  was  such  as  is  stated  in  Palmer's  affi- 
dsfit;  whdly  passing  this  evidence  by,  they  state 
ftst  there  was  evidence  before  the  arbitrators  of  a 
4m  ihipment  of  the  full  quantity  of  cargo  referred  to 
k  the  bill  of  lading,  and  they  suggest  that  the 
srijtiaiors  were  not  satisfied  in  fact  that  any  deficiency 
h  the  outturn  was  proved.  The  chairman  of  the 
iSndUm  has  made  an  affidavit,  but  it  is  silent  on  this 
point  of  fact  We  are  unaUe  to  say  whether  the 
onehns  were  prepared  to  find  as  a  fisct  that  there 
iSB  no  deficiency.  The  order  which  we  propose  to 
iHke,  varying  Vie  order  in  chambers,  will  leave  that 
■sttv  of?er  for  the  decision  of  the  directors.  If  they 
Ini  ss  a  fact  that  there  was  no  deficiency,  the  point 
sIlaw  sought  to  be  raised  will  not  arise. 

Onr  dedsion  is  quite  consistent  in  principle  with 
ikUci  Lord  Bsher  and  the  other  memben  of  the 
SDort  in  in  rs  KeigJUey,  There,  in  dealing  with  the 
Ulh  lection  of  the  Arbitration  Act,  1889,  the  court 
aliiul  to  the  corresponding  8tb  section  of  the 
Obwdoq  Law  Procedure  Act,  1864,  and  the  previous 
itamns  on  that  section.  But  they  had  not  to  take 
^  their  consideration  the  new  enactment  of  the 
Vft  ssetiMi  of  the  Arbitration  Act,  1889,  and  the 
CMsal  effect  of  that  enactment  on  arbitrations  and 
sn  the  apptication  c^  the  10th  section  to  droum- 
iJMwei  nch  as  those  bctfore  us.  It  seems  to  me  that 
^LegisLrtnre  intended  to  confer  on  the  court  or  a 

ess  a  discretionary  power,  to  be  exercised  accord- 
to  the  oircnmstaiices  of  the  case  over  arbitrators 
is  leiBKDoe  to  questions  of  law,  at  least  to  this 
tttwt— DMnely,  that  when  a  request  for  a  case  is 
Mde  m  good  latth,  and  on  reasonable  grounds,  and 
fte  ieq[inst  is  made  for  an  adjournment  for  the 
lyyee  of  applying  to  the  court  or  a  judge,  the 
Sristntorby  summarily  making  his  award  ought  not 


to  preclude,  or  attempt  to  preclude,  the  party  from 
applying  to  the  court.  In  ^lis  case  I  think  that  the 
adjournment  ought  to  have  been  allowed ;  that  there 
was  a  duty  cast  on  the  directors  which  they  failed  to 
perform ;  and  that  in  this  sense  there  was  misconduct 
on  their  part  which  justifies  us  in  remitting  the  case 
to  tiiem  in  the  manner  already  stated  by  the  Master 
of  the  Bolls.  In  Ecui  and  West  India  Docks  Co,  v.  Kirk, 
12  App.  Cas.  738,  36  W.  B.  Dig.  7,  decided  before  the 
Arbitration  Act,  1889,  was  paued,  it  was  held  by  the 
House  of  Lords  that  the  court  had  jurisdiction  to  give 
leave  to  revoke  the  submission  if  there  was  reasonable 
ground  for  supposing  that  the  arbitrator  was  going 
wrong  in  point  of  law,  even  in  a  matter  within  his 
juris£ction.  The  leave  would  have  been  given  in  the 
circumstances  of  that  case  if  the  parties  had  not  come 
to  terms  that  the  arbitrator  should  state  a  special 
case  for  the  decision  of  the  court.  This  jurisdiction, 
as  was  hM  in  James  y,  James,  37  W.  B.  600,  23  Q.  B.  D. 
12,  is  discretionary,  and  to  be  exercised  according  to 
the  circumstances  of  the  case.  In  the  East  and  West 
India  Docks  case  the  discretion  was  exercised  while  the 
arbitration  was  still  pending,  and  consequently  the 
decision  does  not  directiy  bear  on  the  present  case. 
Granting  leave  to  revoke  the  submission  is  a  strong 
measure  and  a  drastic  remedy.  As  the  law  then 
stood,  it  was  considered  the  right  mode  of  controlling 
the  arbitrator  in  matters  of  law ;  and  the  case  shows 
the  importance  attached  by  the  House  of  Lords  to 
keeping  the  arbitrator  right  in  point  of  law ;  and  in 
this  respect  it  has  an  indirect  beating  on  the  present 
case. 

AppecU  dismissed. 

Solicitors,  TUleards;  Simpson,  A  OuUingford. 


From  Q.  B.  Div.  ) 

(Lord  Esber,  M.B.,  and  A.  L.  [  Aug.  6. 

Smith  and  Bigby,  L.JJ.)      ) 

King  v.  Bybbsfibld.  (a.) 

LancUord  and  tenant — Market  garden — Tenancy  from 
year  to  year — Compensation — AgrieiUtural  Holdings 
(England)  Act,  1883  (46  &  47  Vict.  c.  61),  s.  61— 
Market  Gardeners*  Compensation  Act,  1895  (58  dk  59 
Vict.  c.  27),  s.  4. 

By  an  agreement  made  in  1886  certain  land  was  let  aa 
market  garden  ground  to  a  tenant  ai  a  certain  rent  **  a 
year,  payable  qiMrterly,  on  t?ie  usual  qvarterly  days  for 
payment  of  rent  in  every  year.^*  The  agreement  also 
contained  the  following  proviso :  "  Thai  the  said  tenancy 
may  he  determined  by  either  party  giving  to  the  other 
three  cdlenda/r  months*  notice  to  quit  or  of  his  intention 
of  quitting,  as  the  caee  may  he,  on  any  day  of  the  year.** 
This  contact  was  stiU  current  on  the  \st  of  January, 
1896,  on  which  date  tlie  Market  Gardeners*  Compensation 
Acty  1895,  came  into  operation. 

Held,  that  there  was  a  letting  from  year  to  year,  and 
a  contract  of  tenancy  within  the  meaning  of  section  4  of 
the  ahove  Act  as  interpreted  by  section  61  of  the  Agri- 
cultural  Holdings  {England)  Act,  1883,  notwithstanding 
the  proviso  in  the  agreement  as  to  the  giving  of  the  three 
months*  notice  ;  arid  that  the  tenant  was  consequently 
entitled  to  daim  compensation  for  improvements  effected 
by  him  on  the  land  prior  to  the  commencement  of  the 
Market  Gardeners*  Compensation  Act,  1895. 

In  re  ThrelfaU,  29  W.  E.  128,  16  Ch.  D.  274,  fol- 
lou/ed. 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Bairister- 
at-Law. 
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CoiTRT  OF  Appeal. 


Kino  v.  Evebsfielb. 


Court  op  Appkil. 


Appeal  from  Divisional  Court. 

TbiB  was  an  appeal  by  the  plaintiff  from  the  decision 
of  Day  and  Lawranoe,  JJ.,  who  reversed  the  decision 
of  His  Honour  Judge  Martinean,  sitting  at  the 
Hastings  County  Court.  The  question  raised  was 
whether  the  plaintiff  was  a  tenant  from  year  to  year 
under  a  contract  of  tenancy  within  the  meaning  of 
section  61  of  the  Agricultural  Holdings  (England) 
Act,  1883»  so  as  to  entitle  him  to  claim  compensation 
nnder  the  Market  Gardeners*  Compensation  Act,  1895. 
which  forms  part  of  the  former  Act. 

The  plaintiff  held  under  the  following  agr^ment 
at  the  time  of  the  commencement  of  the  Market 
Ghtrdeners'  Compensation  Act  a  pieoe  of  land  which 
he  cultivated  as  a  market  urarden  :  **  Agreement  made 
the  22nd  of  October,  1886,  between  Mrs.  Isabella 
Eversfield  of  the  one  part,  and  Alfred  King,  herein- 
after caJled  the  tenant,  of  the  other  part,  whereby  the 
said  Isabella  Eveisfield  lets,  and  the  teuatit  hires, 
from  the  29th  of  September,  1886,  a  piece  of  ground 
forming  part  of  the  Bheepfield,  St.  Leonard*8-on-Sea, 
now  in  the  tenant's  occupation,  containing 4a.  3r.  24p. 
or  thereabouts,  at  the  rent  of  £19  12.4.  a  year,  payable 
quarterly  on  the  usual  quarterly  days  for  payment 
of  rent  in  every  year ;  and  the  tenant  agrees  to  pay 
the  said  rent  at  the  times  aforesaid,  and  to  use  th« 
said  premises  as  garden  ground  only,  and  to 
manure,  crop,  and  cnltivate  the  same  in  a  husband- 
like manner ;  and  it  is  hereby  agreed  that  the  said 
tenancy  may  be  determined  by  either  party  giving 
to  the  other  three  calendar  months*  notice  to  quit,  or 
of  his  intention  of  quitting,  as  the  case  may  be,  on 
any  d«y  of  the  year."  On  the  17th  of  October,  1896. 
the  defendant  gave  the  plaintiff  three  montliH*  notice 
to  quit.  The  plaintiff  having  during  his  tenancy  and 
before  the  commencement  of  the  Market  Gardeners* 
Compensation  Act  made  certain  improvements,  there- 
upon claimed  compensation  under  that  Act  in  respect 
thereof,  and  appomted  a  referee  to  act  for  him.  The 
defendant  refused  to  recognize  the  plaintiff's  right  to 
compensation  on  the  ground  that  he  was  not  a  tenant 
within  the  meaning  of  the  Act,  and  declined  to 
appoint  a  referee  on  his  own  behalf.  The  plaintiff 
then  applied  to  the  oonnty  court  for  the  appointment 
of  a  referee  under  seotion  9,  snb-seotion  6,  of  the 
prindjpal  Act.  The  learned  oounty  court  judge  was 
of  opmion  that  by  the  agreement  a  tenancy  from 
year  to  year  within  the  meaning  of  section  61  of  that 
Act  had  been  created  and  that  the  plaintiff  was 
therefore  entitled  to  daim  compensation,  and  he 
accordingly  made  an  order  for  the  appointment  of  a 
referee.  The  d^endant  then  appealed  to  the 
Divisional  Court,  when  Day  and  Lawranoe,  JJ., 
reversed  the  judgment  of  the  oounty  oourt  judge. 

The  plaintiff  now  appealed. 

By  seotion  1  of  the  Market  Gardeners'  Compen- 
tion  Act,  1895  (58  &  59  Vict.  c.  27),  it  is  provided 
that  that  Act  shall  be  read  and  construed  as  part  of 
the  Agricultural  Holdings  (England)  Act,  1883 
(46  &47  Vict.  c.  61),  as  amended  by  the  Tenants' 
Compensation  Act,  1890. 

By  section  2  it  is  provided  that  this  Act  shall 
come  into  operation  on  the  1st  day  of  January,  1896. 

Section  4  provides  as  follows :  *'  Where  under  a 
contract  of  tenancy  current  at  the  commencement  of 
this  Act  a  holding  is  at  that  date  in  use  or  cultivation 
as  a  market  giuden  with  the  knowledge  of  the 
landlord,  and  the  tenant  thereof  has  then  executed 
thereon,  without  having  received  previously  to  the 
execution  thereof  any  written  notice  of  disisent  by 
the  landlord,  any  of  &e  improvements  in  respect  of 
which  a  right  of  compensation  or  removal  is  given  to 
a  tenant  by  this  Act,  then  the  provisionB  of  this  Act 
shall  apply  in  respect  of  such  holding  as  if  it  had 
been  agroed  in  wnting  after  the  oommenoement  of 


this  Act  that  the  holding  should  be  let  or  treated  sis 
market  garden." 

Section  61  of  the  Agricultural  Holdings  Act, 
L883,  is  as  follows:  '''Contract  of  tenancy *mtta4 
the  letting  of  or  agreement  for  the  letting  of  lai4 
for  a  term  of  years,  or  for  lives,  or  for  lives  sod 
years,  or  from  year  to  year." 

Ghanndl,    Q.O.    (Rawlinaon    with   him),    for  ths 
appellant. — ^The  appellant  is  a  tenant  from  year  U 
year.    It  is  quite  clear  that  such  a  tenancy  is  oreatal 
by  the  earlier  p^rt  of  the  agreement    The  proviso  U 
the  end  of  the  agreement  as  to  the  determination  of : 
the  tenancy  does  not  alter  the  nature  of  the  tenancy.  I 
It  does  not  make  it  a  tenancy  at  wUl:  In  re  Thrd/nUl,  ' 
29  W.   B.   128,  16  Ch.   D.    274.    It  is  merely  u  ; 
arrangement  between  the  parties  that  either  of  thesi  | 
luay  give  a  three  months*  notice  to  quit  on  any  day  oi  ' 
rhe  year.     The  appelUnt.  beiufl:  a  tenant  from  ymr  ' 
to  year,  is  entitled  to  compensation  under  the  Marlut , 
Qardeners'  Com(>ensation  Act,  1895. 

[Counsel  was  here  stopped  by  the  court.] 

LeveU,  Q»G,  (Boxall  with  him),  for  the  respondent  i 
— Where  a  landlord  or  a  tenant  can  deteriuiue  a  tens 
on  such  notice  as  is  provided  by  the  agreement  ia  thit 
case,  there  is  no  tenancy  within  the  meaning  of  ths 
Act.    There  is  here  no  tenancy  from  year  to  yssr. 
The  duration  of  the  tenancy  is  not  specified.    It  wn 
not  the  intention  of  the  parties  to  create  a  tensoflfi 
which  must  of  necessity  last  more  than  three  montfaa  < 
In  fact  it  is  only  a  tenancy  for  three  months.    Tbs' 
Kssenoe  of   a  yearly  tenancy   is  that  it  shall  lait^ 
for  one  year  at  least :  Preston  on  Conveyancing,  3rd 
Hd.,  vol.  3,  at  p.  76 ;  Burton*s  Law  of  Real  Proper^, 
8th  ed.,  at  p.  280 ;  Williams'  Beal  Properly,  18th  ed.,  i 
p.  471.    Fiurther,  there  is  here  no  tenancy  for  a  tsm 
of  years.     A  tenant  under  the  Agricultural  Holdinsi 
Act  of  1883  is  defined  in  section  61  as  being  ias 
hcdder  of  land  under  a  landlord  for  a  term  of  yesa,  i 
or  for  lives,  or  for  lives  and  years,  or  from  year  to 
year.   It  is  not  sufficient  that  the  letting  may  becoms^ 
a  tenancy  for  a  term  of  years ;  but  there  must  be  ib  i 
actual  letting  or  an  agpreement  to  let  for  a  term  of ' 
years.    It  is  necessary  to  look  at  the  letting,  not  si 
the  holding.    Here  there  is  no  special  term  msn* 
tioned,  and  therefore  there  is  no  tenancy  within  ths  i 
scope  of  the  Market  Ghirdeners'  Compensation  Aet 
In  the  Threlfall  ccue  there  was  a  specified  letting 
from  year  to  year. 

The  following  oases  were  also  cited :  Kemp  v. 
DerreU,  3  Camp.  510 ;  Doe  dem.  King  v.  GraJU»f 
18  Q.  B.  496. 

Lord  BsHBB,  M.B.-— Now,  here  the  question  which 
has  been  determined,  and  which  is  now  before  us  m 
appeal — ^is  not  what  is  to  be  the  result  as  betwea 
these  two  parties — ^but  the  simple  question  ia  whethsr 
the  person  named  here,  who  was  in  possession  of  tfaii 
market  garden  land,  and  who  is  now  put  out  of  it,  ii 
such  a  person  as  is  entitled  to  apply  to  the  oounty 
court  judge  to  name  a  referee  to  determine  the  qnsi* 
tion  whether  he  is  entitled  to  compensation  nndertfas  i 
Market  (hardeners*  Compensation  Act,  1895.    It  ii  | 
said  that  we  must  construe  this  Act  strictly.    Kow. 
this  is  a  beneficial  Act,  and  an  Act  which  was  passe 
in  order  to  meet  what  Parliament,  after  long  aisoai 
fdon,  had  thought  was  a  hardship  upon  somebodj 
That  hardship  was  that  a  person  who  has  been  ii 
possession  of  the  land  of  another,  and  has  effeoto 
improvements  on  that  luid,  and  which,  if  he  goes  on 
of  possession,  by  reason  of  the  strict  law  most  aU  g 
to  the  advantage  of  the  landlord — ^this  Act  was  pasw 
in  order  that  thev  should  not  all  go  to  the  advantag 
of  the  landlord,  but  that  the  landlord  must  pay  w 
tenant  some  compensation  for  them.    But  it  is  sti^ 
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"  Oh,  no ;  you  must  oonstrae  the  Act  strictly,  and  you 
fflvstoonstrne  it,  therefore,  with  this  resolt^that  if  a 
ntn  holds  land  of  his  landlord  for  three  months,  and 
daziDg  those  three  months  makes  a  substantial  im- 
provement of  that  land  with  his  own  money  and  his 
own  labour,  not  one  bit  of  the  advantage  of  whioh 
will  aocrae  to  him  before  the  end  of  the  three  months, 
the  whole  of  it  will  aoome  to  his  landlord  after  the 
three  months.'*  Now,  ParUament  came  to  the  oon- 
daskm,  after  long  inquiry,  that  it  was  a  hardship 
that  the  landlord  oould  say,  '*  You  have  improved 
my  freehold,  now  I  give  you  notice  to  go  out  of  it ; 
hii  you  cannot  cany  your  improvement  away, 
becBose  it  is  fixed  to  my  freehold,  or  it  is  in  my  free- 
hold, or  it  has  become  part  of  it ;  tou  must  go  out, 
sod  I  will  take  the  advantage  of  all  that  you  have 
done  and  all  that  you  have  spent"  That  is  the 
nbstantial  ground  of  this  Act  of  Parliament,  and,  so 
hi  from  ooDstming  it  strictly  as  against  ^e  man  in 
pOBBOcsion  of  the  land  who  has  made  the  improve- 
ments, whiob  improYements  when  he  leaves  will  ffo 
to  the  advantage  of  his  landlord,  I  think  that  the 
ooort  ought  to  construe  it  as  largely  as  it  can  in 
fiivoor  of  the  tenant.    That  is  the  first  point 

How  to  come  to  the  second  point — namely,  the  con- 
tftractixm  of  this  agreement.  Is  this  man  who  was  in 
possession  of  the  land,  and  who  is  turned  out  by  a 
notice  from  his  landlord,  such  a  person  in  whose  case 
sad  man.  whose  daam  the  ooimty  court  judge  is 
colitlea  to  nominate  a  referee  ?  We  are  to  determine 
this  case  upon  the  construction  of  this  agreement  in 
wiitiiiff  under  a  state  of  facts  which  are  not  disputed 
nd  which  have  happened  under  it.  In  the  year  1886 
tUe  agreement  was  made  between  this  person  (I  will 
not  call  him  "  tenant  *'  yet)  in  possession  of  the  land 
nd  the  landlord,  and  under  it  ne  has  held  that  land 
sod  paid  rent  for  it  from  1886  down  to  the  present 
time.  Yet  it  is  said  that  he  is  not  a  tenant  at  all, 
that  he  has  not  a  letting  at  all,  that  he  is  only  a 
bolder.  Let  us  see  what  he  is.  The  agreement 
mjB,  *' Whereby  the  said  Isabella  Eversfield  lets, 
aal  the  tenant  hires,  a  piece  of  ground  at  the 
not  of  £19  12s.  a  year,  payable  quarterly  on  the 
four  UBoal  quarter  days  for  the  payment  of  rent 
in  every  year,  and  the  tenant  agrees  to  pay  the  said 
TCBt  at  the  times  aforesaid,  and  to  use  the  said 
mnises  as  garden  ground  only,"  Now  there  is  so 
nrthe  agreement  in  which  the  plaintiff  is  called  the 
tenant.  That  which  has  passed  between  him  and  the 
^iefeodant  is  called  a  letting,  in  respect  of  whioh 
Uriog  the  plaintiff  has  agreed  to  pay  a  fixed  yearly 
not,  whiob  is  payable  quarterly.  If  that  stands 
■lone,  what  is  he  ?  Is  he  only  a  holder  and  not  a 
at  all?  Is  this  only  a  holding  and  not  a 
To  my  mind  such  an  argument  is  absolutely 
I.  It  is  a  tenancy  from  year  to  year.  Then 
tke  sgxeement  goes  on  to  say :  "  And  it  is  hereby 
•giced  that  the  said  tenancy  may  be  determined  by 
either  party  prmg  to  the  other  tfairee  calendar  months' 
wtioe  to  qmt  «  •  •  on  any  day  of  the  year.  Now 
tkat  is  a  provision  which  may  or  may  not  ever  be 
eunsised.  This  is  not  a  tenancy  for  three  months  or 
for  one  year  certain  and  nothing  more,  but  until 
detenuned  by  notice.  Then  comes  this  stipulation 
M  to  something  whioh  may  never  be  done,  and  with 
Rgs'd  to  whicm  you  may  say  if  you  Hke,  that  it  is  in 
ths  contemplation  of  the  parties  just  as  much  that  it 
win  never  be  done,  as  that  it  will  be  done ;  yet  it  is 
contended  that  this  stipulation  alters  the  whole  con- 
traction of  the  agreement.  I  do  not  think  that  is 
■0-  It  seems  to  me  to  be  as  plain  as  possible  that 
this  is  a  lettins,  that  the  relation  of  landlord  and 
tent  is  estabHshed,  and  that  at  the  time  of  this 
letting  and  hiring  there  was,  except  in  the  peculiar 
tntA  oontemphited   in    the   proviso,  an   ordinary 


tenancy  from  year  to  year  according  to  the  terms  of 
the  letting  and  hiring.  I  think  myself  that  this  is  a 
contract  within  the  meaning  of  the  Act,  construed, 
as  I  say  we  ought  to  construe  it,  as  largely  as  we  can 
in  favour  of  the  dispossessed  tenant ;  and  I  think  that 
there  is  a  holding  from  year  to  year  within  the  mean- 
ing of  the  Market  Gardeners  Act  and  the  Agricultural 
Holdings  Act  If  that  is  so,  the  county  court  judge 
had  the  jurisdiction  and  authority  and  the  duty  to 
name  a  referee.  What  the  result  of  that  reference 
may  be  it  is  not  for  us  to  say  at  present  I  think 
that  this  appeal  must  be  allowed,  and  that  the  case 
must  be  sent  to  the  county  court  judge  t^)  exercise  his 
jurisdiction  as  he  thinks  fit 

A.  L.  Smith,  L.J. — I  think  that  the  county  court 
judge  was  right  in  this  case.  On  the  1st  of  January, 
1896,  the  date  when  the  Market  Gardeners'  Compen- 
sation Act  came  into  operation.  King  was  the  holder 
(I  think  that  is  the  legal  word)  of  land  belonging  to 
the  landlady,  Mrs.  Kversfield.  He  had  held  that 
land  under  a  written  agreement  from  October,  1886, 
and  had  used  it  as  a  market  garden.  Notice  had 
been  given  to  terminate  that  holding,  and  King, 
under  the  provisions  of  the  Market  Gardeners'  Com- 
pensation Act  of  1895,  claimed  to  bn  en  tided  to  com- 
pensation, and  inasmuch  as  Mrs.  Eversfield  did  not 
appoint  an  arbitrator,  an  application  was  made  to  the 
county  court  judge  to  appoint  a  referee  to  settle  the 
dispute  as  to  compensation  between  King  on  the  one 
hand  and  Mrs.  Eversfield  on  the  other.  The  point 
has  been  taken  that  King  is  not  within  the  Act  of  1895, 
and  that  therefore  the  county  court  judge  could  not 
appoint  a  referee.  That  depends  upon  whether  or  not 
King  was  under  a  contract  of  tenancy  current  at  the 
commencement  of  the  Act — whether  he  was  at  that 
date  holding  under  a  contract  of  tenancy  a  market 
garden.  Tnat  is  the  question.  Well,  what  is  the 
contract  of  tenancy  ?  One  cannot  doubt  that  this 
agreement  is  a  contract  of  tenancy,  because  **  contract 
of  tenancy  "  is  defined  by  the  Agricultural  Holdings 
Act  of  1883  as  applying  to  agricultural  land,  under 
wbich  tenants  of  agricultural  land  are  entitled  to 
compensation.  The  Act  of  1895  is  to  be  read  and 
construed  as  part  of  the  Agricultural  Holdings  Act, 
1883,  and  section  61  of  tnis  latter  Act  defines  a 
contract  of  tenancy  as  "  a  letting  of  or  agreement  for 
the  letting  land  for  a  term  of  years,  or  for  lives,  or  for 
lives  and  years,  or  from  year  to  year."  It  seems  to 
me,  therefore,  that  the  meaning  of  a  market  gardener 
being  imder  a  contract  of  tenancy  within  the  Act  of 
1895  is  this — that  he  must  not  have  a  tenancy  of  land 
less  than  a  tenancy  from  year  to  year.  If  he  has  a 
tenancy  less  than  that,  then  he  is  not  entitled  to  com- 
pensation under  the  Act  of  1895.  Now  comes  the 
question  whether  this  agreement  which  was  entered 
into  in  1886  between  King  on  the  one  side,  and  Mrs. 
Eversfield  on  the  other,  constitutes  a  tenancy  less 
than  a  yearly  tenancy.  The  agreement  says  this 
piece  of  land  is  let  to  the  tenant  **  at  the  rent  of 
£19  12s.  a  year,  payable  quarterly  on  the  usual 
quarterly  days  for  payment  of  rent  in  every  year." 
He  agrees  to  pay  that  rent,  and  yet  it  is  argued  that 
we  sitting  here  and  construing  this  agreement  are 
to  say  that  we  cannot  find  within  the  ambit  of  this 
agreement  the  words  *'  tenant  from  year  to  year."  It 
is  conceded  that  if  the  words  ''tenant  from  year  to 
year  "  had  been  put  in,  the  respondent  would  have 
been  nowhere,  but  it  is  said  that  we  on  reading  this 
agreement  are  not  to  read  it  as  saying  that  King 
became  a  tenant  from  year  to  year,  because  these 
words  "  as  tenant  from  year  to  year  "  are  not  to  be 
found  there.  All  I  can  say  is  with  regard  to  that 
submission  that  I  cannot  agree,  because  I  think  that 
this  is  as  plainly  an  agreement  for  a  tenancy  from 
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year  to  year  as  if  the  words  were  really  here.  Then 
we  oome  to  the  dause  by  which  it  is  said  that  the 
tenanoy  has  been  cat  down  to  a  tenancy  from  three 
months  to  three  months.  "  And  it  is  hereby  agreed 
that  the  said  tenancy  may  be  determined  by  either 
party  giving  to  the  other  three  calendar  months' 
notice  to  qmt,  or  of  his  intention  of  quitting,  as  the 
case  may  be,  on  any  day  of  the  year.''  It  is  said  that 
that  cuts  down  the  yearly  tenancy ;  that  there  is  no 
express  statement  that  there  is  a  tcmancy  from  year 
to  year ;  that  there  is  onljr  an  implication  of  such, 
ana  that  the  implication  is  cat  down  by  the  words 
"  three  calendar  months'  notice  to  quit,  or  of  his 
intention  of  quitting,  as  the  case  may  be,  on  any  day 
of  the  year."  Taking  this  agreement  as  a  whole  (as 
I  do),  is  the  true  interpretation  this — ^that  there  is  a 
tenancy  from  three  months  to  three  months  at  a 
yearly  rent  with  a  three  months'  notice  to  quit,  or  is 
there  a  tenanoy  from  year  to  year  with  a  yearly  rent 
superadded  to  that  three  months'  notice  to  quit?  I 
will  only  cite  what  Cotton,  L.J.,  said  in  the  case  of 
In  re  Thrd/alL  It  fits  in  with  what  I  am  saving 
here.  He  said:  "I  know  of  no  law  or  principle  to 
prevent  two  persons  agreeing  that  a  yearly  tenancy 
may  be  determined  on  whatever  notice  they  like."  I 
agree  with  that,  and  I  think  that  that  is  what  is  done 
here.  I  think  that  it  is  perfectly  clear  from  this 
agreement  that  it  is  a  yearly  tenancy,  but  there  is  super- 
added by  bargain  between  the  parties  that  either 
party  may  give  the  other  three  months'  notice  to  quit ; 
and,  therefore,  looking  at  this  agreement  as  a 
whole,  it  is  perfectly  clear  that  King  was  a  tenant 
from  year  te  year  within  the  meaning  of  the  Act  of 
1895  and  the  interpretation  clause  in  the  Act  of 
1883. 

BiQBT,  L.J. — In  this  case  the  main  points  turn 
upon  the  construction  of  a  certain  document.  Now, 
when  we  look  at  the  agreement  it  appears  to  me 
that,  unless  we  are  absolutely  estopped  by  authoritv 
binding  upon  this  court,  there  reaUy  is  not  much 
difficulty  about  it.  Here  Mrs.  Everstield  lets  and  the 
tenant  hires  from  the  29th  of  September,  1886,  a 
piece  of  ground  at  a  certain  rent  of  so  much  a  year, 
payable  quarterly,  on  the  four  usual  quarterly  days  for 
payment  of  rent  in  every  year.  Now,  that  contem- 
plated that  there  would  be  a  tenancy  not  only  for  one 
year,  but  from  year  to  year.  It  did  not  coutomplate 
in  the  first  instance  a  rent  payable  in  one  quarter  or 
another,  but  that  in  every  year  a  yearly  rent  was  to 
be  paid.  "  And  the  tenant  agrees  to  pay  the  said 
rent  at  the  times  aforesaid  and  to  use  the  said 
premises  as  garden  ground  only,  and  to  manure, 
crop,  and  cultivate  the  same  in  a  hnsbandlike  man- 
ner." What  is  the  meaning  of  that?  Was  King 
tenant  only  for  three  months?  The  parties  never 
thought  that.  They  thought  that  he  would  have  a 
year  in  which  he  was  not  only  to  manure  the  land,  but 
to  gather  ti^e  fruits  of  it.  It  is  idle  to  suppose  that 
they  were  contemplating  a  three  months'  tenancy  or 
a  tenancy  from  three  months  to  three  months.  There 
was  notiung  else  in  their  minds  so  far  as  we  have  gone 
tiian  a  vear  to  year  tenancy.  Then  comes  the  clause : 
<*  It  is  hereby  agreed  that  the  said  tenancy  may  be 
determint'd  by  either  party  giving  to  the  other  three 
calendar  months'  notice  to  quit,  or  of  his  intention  of 

Suitting,  as  the  case  may  be,  on  any  day  of  the  year." 
t  is  sugg^ested,  I  daresay  rightly,  that  it  is  not  to 
be  suppled  that  the  relation  of  landlord  and 
tenant  would  come  to  an  end  unless  there  was  some 
considerable  reason  for  it,  but  that  the  land  might  be 
wanted  for  other  purposes.  If  there  be  no  over- 
riding authority  I  dedine  to  accept  that  as  proving 
that  the  tenancy  was  not  what,  from  the  rest  of  the 
document,  I  diould  say  it  plainly  was.    But  then 


authorities  have  been  dted.  There  are  two,  Kemp 
V.  Derrett,  3  Camp.  510,  and  King  v.  Orajton,  18 
Q.  B.  496,  and  in  each  case  the  question  was  pno- 
ticaUy  the  same — ^namely,  whether  a  notice  to  quit 
which  had  been  ffiven  was  a  good  notice  or  not,  ttoe 
beLog  a  tenancy  irom  year  to  year.  The  parties  had 
agreed  in  plain,  undoubted  language  that  the  notioe 
which  had  oeen  g^ven  should  be  a  good  notioe,  and  I 
confess  that  I  find  a  difficulty  in  fdUowing  the  arga* 
ment  on  the  other  side.  But  it  appears  to  have  been 
this,  that  whether  you  agree  to  the  contrary  or  not,  a 
year  to  year  tenancy  involved  of  necessity — as  a  mat- 
ter of  law  which  cotild  not  be  varied  at  all  bj  tfaa 
agreement  of  the  parties — that  the  notioe  must  be 
ffiven  at  the  expiration  of  the  year.  Lord  BU6D- 
borough  in  one  case  and  Lord  Campbell  in  the  otiw, 
use  certain  phrases  which  are  not  neoessary  to  ilia 
determination  of  the  case,  but  obiter  dicta  altogethff. 
and  they  appear  to  have  g^ven  more  weight  than  I 
should  have  thought  was  deserved,  to  that  objectioB* 
I  will  not  say  that  they  accepted  it.  Bat  the  Cooit 
of  Appeal  lays  down  in  In  re  Thr el/all  the  law  that 
the  parties  under  a  yearly  lease,  may  enter  into  vaj 
bargain  they  please  as  to  the  notioe  that  may  be 
given,  even  to  the  extent  in  that  case  of  enabUng  the 
lessor  to  come  in  and  say,  *'  It  shall  be  determined  at 
once."  They  recoj^nize  that  that  was  possibLe,  sad 
we  are  bound  by  it.  You  must  look  to  the  wbok 
agreement  and  see  what  it  means,  and  if  an  agraa- 
ment  that  a  notice  other  than  a  six  months'  notietb 
is  consistent  with  a  yearly  tenancy,  there  ia  M 
farther  difficulty.  I  hold  that  it  is.  I  might  go  oa 
to  say  that  if  it  depended  upon  technicalities  I  shodi 
by  no  means  allow  this  case  to  go  by  withoat  enqoir* 
ing  what  was  the  tenanoy  after  the  expiration  of  the 
first  year,  and  then  I  think  that  I  could  bring  ia  tl» 
old  doctrine  that  you  can  consolidate  the  time  tiuft 
has  passed  by  and  have  a  term  of  years,  but  reallf 
the  point  is  decided  upon  the  construction  of  tb 
agreement. 

Now,  is  there  anything  in  the  Act  contrary  \» 
that  ?  The  Act  does  not  refer  to  a  tenancy  from  yes 
to  year  possessing  every  incident  of  an  ordmai^ 
tenancy  nom  year  to  year.  It  does  not  say"Th| 
Act  shall  not  apply  to  the  case  where  a  tenant  maybl 
turned  out  by  bargain  with  his  landlord."  NoiUm 
of  the  kind.  If  I  found  in  the  Act  anything  sayiag 
in  plain  language,  '*  A  tenant  is  not  to  be  entitlea  w 
the  privileges  of  the  Act  if  he  can  be  turned  oat  nnder 
less  than  the  notioe  which  is  given  in  a  year  to  yeif 
tenancy,"  I  should  be  bound  by  it.  Bat  thenii 
nothing  of  the  kind,  and,  indeed,  it  is  rather  pecnliB 
to  see  that  in  clause  33,  which  was  cited,  the  Legiabp 
ture  seems  to  recognize  that  for  the  purposes  of  that 
Act  there  may  be  year  to  year  tenancies  determioablfl 
on  other  than  the  ordinary  notice.  Section  33  sayt: 
''  Where  a  half-year's  notice,  expiring  with  a  year  of 
tenancy,  is  by  law  neoessary  and  sufficient  for  deter 
mination  of  a  tenancy  from  year  to  year,  in  the  oeai 
of  any  such  tenancy  under  a  contract  of  tenanqy  madi 
either  before  or  after  the  commencement  of  tms  AbI) 
a  year's  notioe  so  exmring  shall,  by  virtue  of  this  Aot, 
be  necessary  and  sufficient  for  the  same,  nnleae  thi 
landlord  and  tenant  of  the  holding,  by  writing  undfli 
their  hands,  agree  that  this  section  shall  not  apply,  ii 
which  case  a  half-year's  notice  shall  continue  to  fal 
sufficient" — seeming  thus  to  distinKuiah  betwafl 
other  cases  where  by  law  it  might  not  be  neoessary  al 
all. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Langham^  Son,  i 
JJouglcu, 

Solicitors  for  the  respondent,  Savory  &  SteveWt  foi 
Mann  &  Knight^  Hastings. 


HoLitTl      (ifer.jt.M*.]      fHfi  WfifittLY  ftEt^ORffift. 
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CouBT  V.  Bbbuk  and  Othebs. 


OOUBT  OF  ApPBAIi. 


From  Q.  B.  IHt.  ) 

(Loid  Bsher,  M.B.,  and  A.  L.  }  Aug.  4. 

Smith  and  Bigbj,  L.JJ.)       j 

CouBT  V.  Bebun  AiTD  Othebs.  (a.) 

FtftHarshijh-Dissolutiim — Bdainer  of  Boliciior  to  con- 
dud  adkn^-Rdirement  of  dormant  partner — Costs 
imewnred  tubsequmi  to  diaaoluHon — Liability  of  dor- 
wmt  pariner^Partnerahip  Act,  1890  (63  <fc  64  Vict. 
e.99),f8. 17(2),  36(3). 

A  nUdtor  vfoa  retained  hy  the  managing  partner  in  a 
firm  U>  hring  an  action  to  recover  a  debt  due  to  the  firm. 
The  firm  coneisted  of  the  managing  partner  and  two 
dttrnad  partnere.  While  the  action  was  proceeding  the 
fart^erskip  was  dissolved,  the  dormant  partners  retiring 
/rom  the  firm.  The  solicitor,  who  did  not  know  thai  the 
iermnt  partners  were  members  of  the  firm,  nor  of  the 
HauMon  of  partnership,  continued  the  action,  andjudg- 
mmt  was  recovered.  In  an  action  by  the  solicitor  against 
tkeikrtefnrlsim  wpon  his  bill  of  costs. 

Held,  that  the  dormant  partners  were  liable  for  the 
Mb  iwawred  eubsequenUy  to  the  dissottUion  of  partner- 
skip. 


Appeal  from  a  dedaion  of  the  DiTisional  Court 
iym  and  Grantham,  JJ.). 

Ibeaction  was  brought  by  a  BoUdtor  against  three 
Mndants  unon  his  bul  of  oosta. 

The  defendantB  had  been  the  three  partners  in  a 
inn  GsnTing  on  business  under  the  name  of  **  1. 
BbtKil" 

Two  of  the  defendants.  Brook  and  Benjamin,  were 
jWMPt  partners,  the  other  defendant,  Idel  Berlin, 
MDg  the  managing  partner. 

The  plaintiff  was  retained  by  Idel  Berlin  to  bring 
'M  action  to  reooTer  a  debt  due  to  the  firm,  and  com- 
iKDoed  an  action  accordingly. 

While  the  action  was  proceeding  the  partnership  was 
■Molved,  and  the  defendants,  Brook  and  Benjamin, 
leCired  from  the  firm. 

The  pbintif^  who  did  not  know  that  Brook  and 
ianjaoiin  were  members  of  the  firm,  and  had  recetved 
|io  notice  and  cUd  not  know  of  tiie  dissolution  of 
fHtsenhip,  continued  the  action,  and  judgment  was 
^•Bovered  on  behalf  of  the  firm.  The  plaintiff  then 
^JKOvered  that  Brook  and  Benjamin  had  been 
bntnen  in  the  firm,  and  sued  thetliree  defendants  for 
w  costs  incurred  in  thai  action. 

The  defendants  Brook  and  Benjamin  contended 
■•t  they  were  not  liable  for  any  costs  incurred  after 
M  dite  of  the  dissolution  of  partnership, 
'ppon  an  application  for  judgment  under  order  14 
wmister  ordered  that  the  bill  of  costs  should  be 
•tod  and  that  the  taxing-master  should  dedde  all 
^MtioDS  under  the  Partnership  Act,  1890. 

The  taxing-master  held  that  Brook  and  Benjamin 
|«ne  not  liable  for  the  costs  incurred  after  the 
■MiliiLian  of  partnership. 

ine  Dirisional  Court,  upon  motion  to  vary  the 
teing-inaBter's  certificate,  fdfirmed  his  dedsion. 

The  pbintiff  appealed. 

A.  Pvwdl,  for  the  plaintiff.— A  retainer  to  a  solidtor 
Wfiondoet  a  common  law  action  is  a  retainer  to  con- 
net  it  to  the  end :  Underwood  v.  Lewis,  42  W,  E. 
in,  [1894]  2  a  B.  306.  It  is  an  entire  contract,  and 
me  solicitor  cannot  stop  in  the  middle  of  iJie  action 
vithout  good  reason.  The  plaintiff  was  duly  retained 
oihehalf  of  all  the  partners,  and,  though  the  two 
^omant  partners,  £rook  and  Benjamin,  might 
pBhi^t  have  been  entitled  to  give  the  plaintiff  notice 
M  to  go  on  with  the  action  after  the  dissolution  of 

(a-)  Seported  by  W.  F.  Babbt,  Esq.,  Banister- 
at-Law. 


partnership  at  their  expense,  the  plaintiff,  not  haying 
recdyed  such  notice,  was  entitled  to  go  on  with  the 
action,  and  the  two  partners  are  liabk  for  the  costs 
incurred  after  that  date.  By  section  17,  sub-section 
2,  of  the  Partnership  Act,  1890,  a  retiring  partner 
does  not  thereby  cease  to  be  liable  for  partnership 
debts  or  obligations  incurred  before  his  retirement. 
The  contract  with  the  plaintiff  was  an  obligation 
incurred  before  the  dissolution. 

E.  Clayton,  for  the  defendants  Brook  and  Ben- 
jamin.— ^By  section  36,  sub-section  3,  of  the  Partner- 
ship Act,  1890,  the  estate  of  a  nartner  who,  not  hav- 
ing been  known  to  the  person  dealing  witb  the  firm 
to  be  a  partner,  retires  fiom  the  firm,  is  not  liable  for 
partnership  debts  contracted  after  the  date  of  the 
retirement.  The  liability  for  these  costs  was  incurred 
after  the  date  of  the  retirement  of  the  dormant  part- 
ners, and  therefore  they  are  not  liable,  and  there  was 
no  neoesdty  to  give  notice  of  the  dissolution  of  the 
partnership. 

He  referred  to  Whitehead  v.  Lord,  7  Ex.  691. 

Lord  EsHEB,  M.R.— The  plaintiff  was  retained  to 
bring  an  action  to  recover  a  debt  due  to  the  partner- 
ship— that  is,  a  debt  due  to  the  three  partners.  Two 
of  the  partners  were  dormant  partners.  The  differ- 
ence as  regards  the  public  between  the  position  of  a 
dormant  partner  and  the  podtion  of  a  pa^er  who  is 
not  dormant  is  that  the  former's  name  is  not  known  or 
published  to  the  world  as  a  partner  in  the  firm.  Idd 
Berlin  was  the  managing  partner  in  the  firm,  and  he 
had  authority  from  ms  podtion  as  managing  partner 
to  bind  his  co-partners  by  contracts  entered  mto  by 
him  for  the  purpose  of  carrying  on  the  business  of  the 
firm.  For  the  purpose  of  carrying  on  the  budness  of 
the  firm  it  was  necessary  to  recover  debts  due  to  the 
firm.  In  order  to  recover  debts  it  is  necessary  to 
bring  actions,  and  the  usual  mode  of  bringing 
actions  is  to  employ  a  solidtor  to  do  so.  Therefore 
these  dormant  partners  gave  Idel  Berlin  authority  to 
bring  an  action  to  recover  the  debt  due  to  the  firm, 
and  to  employ  a  solicitor  on  the  ordinary  terms.  The 
ordinary  terms  in  the  case  of  a  common  law  action 
arA  that  the  solidtor  should  institute  the  proceedings 
and  conduct  them  to  their  termination.  The 
retainer  is  an  entire  contract  to  conduct  the  action  to 
the  end.  It  is  not  necessary  that  the  solicitor  should 
come  for  instructions  at  eaoh  step  in  the  proceedings, 
l^e  defendants  therefore  employed  this  solidtor  to 
carry  on  the  proceedings  to  thdr  termination.  Dur- 
ing the  course  of  the  proceedings  the  two  defendants. 
Brook  and  Benjamin,  retired  from  the  partnership. 
Havinff  employed  the  solicitor,  who  ¥ras  oound  to  go 
on  wiui  the  action  until  the  end,  the  retiring  part- 
ners cannot  now  say  that  they  are  not  liable  for  the 
costs  incurred  subsequent  to  the  dissolution.  It  is 
posdble  that  they  might  have  given  the  solicitor 
notice  that  he  must  not  continue  the  action  at  their 
expense;  but  certainly  without  that  notice  they 
cannot  escape  liability  for  the  costs  incurred  subse- 
quently to  the  dlBSolution,  the  contract  being  an 
entire 'contract  to  carry  on  the  action  to  the  end. 
The  appeal  must  therefore  be  allowed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  retainer  of  a  solidtor  in  a  common  law  action  is 
an  entire  contract  to  carry  on  the  action  to  its  ter- 
mination. This  action  was  commenced  under  such  a 
retainer,  and  in  the  result  judgment  was  recovered 
for  the  partnership  debt.  The  plaintiff  then  ascer- 
tained that  BrooK  and  Benjamin  were  dormant 
partners  in  the  firm,  and  that  they  had  retired  from 
the  firm  during  the  progress  of  the  action.  The 
plaintiff  brought  this  action  against  the  three 
partners  to  recover  the  amount  of  his  bill  of  costs* 
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The  defendants  Brook  and  Benjamin  contend  that 
they  are  not  liable  for  the  items  of  the  bill  of  costs 
incurred  subsequently  to  the  date  of  the  dissolution 
of  partnership.  It  is  said  that  the  Divisional  Court 
upheld  this  contention  upon  the  ground  that  the 
liability  for  costs  arose  de  die  in  diem  as  they  were 
incurred.  If  they  so  held,  I  can  only  sav  that  they 
were  wrong.  The  employment  of  a  solicitor  in  a 
common  law  action  is,  as  was  said  in  Underwood  t. 
Lewis,  an  entire  contract  to  conduct  the  action  to  its 
termination.  A  solicitor  in  a  common  law  action 
cannot,  without  good  cause,  throw  up  his  retainer  in 
the  middle  of  the  action  and  sue  for  the  costs  in- 
curred. Then  comes  this  question.  Can  these  two 
members  of  the  firm  say  that  the  solicitor  had  ceased 
to  carry  on  the  action  on  their  behalf  after  the  date 
of  their  retirement  P  It  seems  to  me  dear  that  they 
cannot  do  so  without  having  given  the  solidtor  notice 
to  that  effect.  I  am  inclined  to  think  that  it  was 
open  to  them  to  g^ve  notice  to  the  solicitor  that  after 
a  certain  date  he  was  not  to  carry  on  the  action  on 
their  credit.  Is  is  not  necessary  to  decide  that  point, 
for  in  this  case  no  such  notice  was  given.  The  plain- 
tiff is  therefore  entitled  as  against  all  there  defendants 
to  recover  upon  his  bill  of  costs. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  Section 
36,  sub-section  3,  of  the  Partnership  Act,  1890,  was 
relied  upon  by  the  respondents  as  relieving  them 
from  liability  for  the  costs  incurred  subsequent  to 
the  dissolution  of  partnership,  upon  the  ground  that 
the  debt  was  a  partnership  debt  contracted  after  the 
date  of  their  retirement.  That  is  not  so.  The  plain- 
tiff's retainer  was  to  sue  for  a  partnership  debt.  The 
contract  upon  the  retainer  was  an  entire  contract  to 
conduct  the  action  to  its  termination,  and  fresh 
instructions  were  not  necessary  from  time  to  time.  I 
do  not  say  that  the  defendants  could  not  have  given 
notice  to  the  plaintiff  that  he  was  not  to  carry  on  the 
action  on  their  credit,  but  they  gave  no  such  notice. 

Appeal  alloived. 

Solicitor  for  the  plaintiff,  W.  H,  Court. 

Solicitors  for  the  defendants,  Rising  A  Ravenacro/t. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  A.  L.  V    May  20,  21 ;  June3. 
Smith  and  Chitty,  L.JJ.)      j 

Thornton  V.  France  and  Another,  (a.) 

Limitation,  StattUes  of — Mortgctge — Conveyance  subject 
to  mortgage — *^ Person  claiming  under  a  mortgage** 
—Real  FropeHy  Limitation  Act,  1837  (7  WiU.  4  <fc 
1  Vict.  c.  28)— Real  Property  Limitation  Act,  1874 
(37  <fe  38  Vict.  c.  67),  «.  9. 

By  7  Will  4  cfc  1  Vict.  c.  28  it  is  provided  that  it  shall 
he  lawful  for  any  person  entitled  to  or  claiming  under 
any  mortgage  of  land  to  make  an  entry  or  bring  an  action 
at  law  or  suit  in  equity  to  recover  such  land  cU  any  time 
ioithin  twenty  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  secured  by  such 
mortgage.  By  37  <fc  38  Vict.  c.  57,  s.  9,  the  aforesaid 
period  of  twenty  years  was  altered  to  twelve  years. 

In  18^6  the  owner  of  one  undivided  moiety  of  certain 
land  which  for  the  previous  eleven  years  had  beeti  in  the 
possession  of  the  owners  of  the  other  moiety,  mortgaged 
nis  moiety,  and  in  1890  he  conveyed  his  said  moiety, 
subject  to  the  mortgage,  to  the  plaintiff,  the  land  still 
continuing  in  the  possession  of  the  owners  of  the  other 
moiety.     The  plaintiff  subsequently  paid  off  the  mortgage. 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


In  1896  the  plaintiff  brought  an  action  to  recuvtr  the  said 
moiety. 

Held,  that  the  plaintiff,  on  paying  off  the  mortgage, 
did  not  become  a  *'  person  claiming  under  a  mortgage** 
within  the  meaning  of  7  Will.  4  d^  1  Vict.  c.  28,  and 
that  that  Act  does  not  confer  a  new  right  of  entry  on  the 
mortgagee  where,  at  the  time  of  making  the  mortgage^  a 
man  is  in  possession  holding  adversely  to  Hie  mortgagur, 
and  the  statute  3  <£:  4  Will.  4  c.  27  has  already  begun  Ut 
run  in  his  favour  against  the  mortgagor. 

Doe  V.  Massey,  17  Q.  B.  373,  questioned. 

This  was  an  appeal  by  the  plaintiff,  Thomas  Thorn- 
ton, against  the  judgment  of  Grantham,  J.,  bafore 
whom  the  action  was  tried  without  a  jury.  He  found 
the  facts  in  favour  of  the  defendants  and  gave  judg- 
ment for  them  accordingly. 

The  writ  was  issued  on  the  25th  of  July,  1896.  By 
his  statement  of  claim  the  plaintiff  claimed  a  declara- 
tion that  he  was  entitled  as  tenant  in  oommon  in  fee 
to  one  equal  undivided  moiety  of  certain  premiaa 
known  as  the  Foresters'  Arms,  with  the  girden 
and  outbuildings  thnreto  belonging,  and  the  ri|^hts  of 
way  and  other  privileges  enjoyed  therewith.  He  alio 
claimed  partition  of  the  said  premises  in  aocordaaoa 
with  the  above  declaration.  In  the  statement  of 
claim  it  was  stated  that  by  an  indenture  dated  the 
24th  of  June,  1890,  and  made  between  W.  H. 
Thornton  of  the  one  part  and  the  plaintiff  of  the 
other  part,  the  said  W.  H.  Thornton  being  dolj 
seized  of  and  entitled  to  the  premises  comprised 
therein,  duly  conveyed  to  the  plaintiff  in  fee  simple 
the  undivided  moiei^,  half  part,  share,  and  intenet 
of  him  the  said  W.  H.  Thornton  of  and  in  the 
said  |>remises ;  and  that  the  said  conveyance  to  the 
plaintiff  was  by  the  said  indenture  expressed  to  be 
subject  to  the  principal  moneys  and  interest  seoored 
to  one  Joe  Robinson  by  an  indenture  of  mortga^ 
dated  the  11th  of  June,  1886.  It  was  further  stated 
in  the  claim  that  all  moneys  payable  under  the  said 
indenture  of  mortgage  had  been  paid  and  disobaiged 
by  the  plaintiff,  who  now  claimed  to  be  entitled  in  fee 
simple  free  from  all  incumbrances  to  an  undifide-i 
moiety  of  the  said  premises. 

By  their  defence  the  defendants,  Annie  Fraoce. 
widow,  and  Joseph  Berry,  who  were  the  trustees  of 
the  will  of  one  Joel  France,  stated  that  they  were  iu 
possession  of  the  said  premises.  For  a  f  urUier  ddenc*) 
they  stated  that  the  said  premises,  and  other  premiiei 
adjoining  the  same,  were,  in  or  about  1856,  vested  in 
the  three  daughters  of  one  Thomas  Senior  and  one 
Harriet  Hallas  her  heirs  or  assigns  as  tenants  in 
common,  and  that  the  said  parties,  in  or  about  1856, 
affected  a  partition  of  the  said  premises,  whereby  the 
premises  mentioned  in  the  statement  of  claim  beoaoid 
vested  in  severalty  in  the  said  three  daughters  of 
Thomas  Senior  and  were  exclusively  held,  occupied, 
and  enjoyed  by  them  and  their  successors  in  titJe  ia 
severalty  and  not  as  tenants  in  common  untQ  189S, 
when  by  deed  dated  the  14th  of  February,  1893,  and 
made  between  Henry  France  and  others,  and  Jo«l 
France,  all  the  estate  and  interest  of  the  said  thrw 
daughters  of  Thomas  Sduior,  of  and  in  the  said  pre* 
mises  were  conveyed  to  the  said  Joel  France  in  fes 
simple.  They  farther  stated  that  Joel  France  diedoob 
the  31st  of  May,  1896,  having  by  his  will  devised  thei 
said  premises  to  them  the  defendants.  In  the  alter- 
native the  defendants  stated  tiiat  on  the  24th  of  Jiui<*i 
1890 — i.e.,  the  date  of  the  conveyance  under  which 
the  plaintiff  claimed,  the  said  premises  were  vested  in 
Ann  France,  Hannah  Thornton,  and  Mary  Kaye  ia 
fee  simple  as  tenants  in  common,  for  that  for  moc9 
than  twelve  vears  next  before  the  said  24th  of  Jane, 
1890,  the  saia  parties  had  as  to  the  said  Ann  Fcsofls 
and  Hannah  Thornton  by  themselves,  and  as  to  ths 
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nid  Mary  Kaye  by  herself,  and  her  predeoessor  in 
tiUe  and  by  the  tenants  of  the  said  parties,  openly 
dumed,  held,  and  enjoyed  the  several  and  exofosive 
poswMsian  and  enjoyment  of  the  entirety  of  the  said 
premises  mentioned  in  the  statement  of  olaim,  and  the 
nuts  and  profits  thereof,  as  sole  owners,  and  thereby 
Vyiirtne  of  the  Statutes  of  Limitation,  3  &  4  Will.  4, 
e.  27,  and  37   &  38  Yict.   o.   67,  had  acquired  a 
pOMssBory  and  ezolnsive  title  in  fee  simple  to  the 
flsid  premises ;  and  that  they  granted  and  conveyed 
the  same  to  the  said  Joel  France  who  devised  the  same 
to  the  defendants  as  aforesaid.     As  a  further  alter- 
native the  defendants  stated  that  if  contrary  to  their 
oomtention  the  plaintiff  was  entitled  to  an  undivided 
mdety  of  and  in  the   said    premises,    and    if    the 
defendants'  interest  therein  dia  not  extend  beyond  the 
other  undivided  moiety  thereof,  then  the  said  pre- 
mises were  so  enjoyed  under  and  by  virtue  of  a  deed 
of  November,  1834,  whereby  a  plot  of  laud,  part  of 
which  was  now  the  said  premises  mentioned  in  tha 
itatement  of  daim,  was  conveyed  to  and  settled  upon 
one  Susannah  Senior  for  life,  and  on  her  death  as  to 
one  moiety  to  Thomas  Senior  for  life,  and  after  his 
death  to  the  use  of  his  heirs  and  assiens,  and  as  to 
the  other  moiety  to  Harriet  Hallas  and  her  heirs  and 
ssR^.     The  defendants  stated  that  all  the  estate 
and  interest  of  the  said  Harriet  Hallas  and  her  heirs 
and  assigns  liad  become  vested  in  the  plaintiff,  and  all 
the  estate  and  interest  of  the  heirs  and  assigns  of  the 
said  Thomas  Senior  had  become  vested  in  the  defend- 
ants, and  that  the  plaintiff   and  defendants    were 
interested  in  the  whole  of  the  said  premises  as  tenants 
in  common.     The  defendauts  claimed  in  the  alterna- 
tive by  way  of  counter-claim  a  sale  of  the  whole  of  the 
•aid  premises  under  the  provisions  of  the  PartiUon 
Act,  1868,  s.  3, 4,  or  6,    By  his  reply  the  plaintiff  did 
not  admit  that  the  defendants  had  any    estate  or 
interast  in  the  premises  described  in  the  last-men- 
tioned parai^^ph  as  being  occupied  by  the  plaintiff. 
The  plaintiff  submitted  that  the  defendants  had  no 
right  to  maintain  their  oounter-daim  for  the  aforesaid 
partition. 

8ajU  Fox  and  R.  Yoangtr  appeared  on  behalf  of  the 
plaintiff. 

Sufin/en  Eady,  Q.C.^  and  H.  Manisty,  for  the 
defendants. 

The  argnments  of  counsel  sufficiently  appear  in  the 
following  written  judgment. 

Cur,  adv.  vuU* 

June  3. — ^The  judgment  of  the  Court  (Lord  Esher, 
ILR.,  A.  I*.  SiOTH  and  Chitty,  L.J  J.)  was 
nadby 

Chttxt,  li.  J. — ^This  is  an  appeal  by  the  plaintiff, 
Thomas  Thornton,  against  the  judgment  of 
Giantham,  J.,  before  whom  the  action  was  tried 
without  a  jory.  He  found  the  facts  in  favour  of  the 
defflodants  and  gave  judgment  for  them  accordingly. 

The  writ  was  issued  on  the  25th  of  July,  1896.  By 
his  statement  of  daim  the  plaintiff  claimed  a  declar- 
ation that  he  is  entitled  as  tenant  in  common  in  fee 
to  an  equal  undivided  moie^  of  the  Foresters'  Arms 
with  the  gardens  and  outbuildings  thereto  belonging, 
and  the  rights  of  way  and  other  privileges  enjoyed 
therewith ;  emd  he  asked  for  a  partition  on  the  foot- 
ing of  this  declaration. 

(hi  the  plan  produced  at  the  trial,  and  admitted  to 
be  substantially  accurate,  the  property  claimed  is 
oobored  g^reen;  it  includes  the  Foresters'  Arms, 
which  is  a  beerhouse,  the  garden,  and  also  a  field. 
The  other  property  shown  on  the  plan  is  coloured  as 
to  the  greener  part  yellow ;  the  remainder  is  coloured 
pink.  The  property  coloured  yellow  consists  of  a 
eottage   (which   appears  to  be   known   as   Hallas' 


Cottage)  adjoining  the  Foresters'  Arms,  of  a  garden 
at  the  back  of  the  cottage  divided  by  a  hedge  from 
the  garden  of  the  Foresters'  Arms,  and  of  garden- 
ground  adjacent  to  the  fiuld  coloured  green.  The 
Foresters'  Arms  and  Hallas'  Cottage  are  about  the 
same  size,  and  the  green  garden  and  field  are 
approximately  of  the  same  area  as  the  gardens 
coloured  yellow.  The  Foresters'  Arms  by  reason  of 
its  licence  is  now  of  greater  value  than  Hallas' 
Cottage.  The  Foresters'  Arms  and  the  cottage  both 
front  towards  the  Bradshaw-road,  the  entrance  to  the 
former  being  from  the  front,  and  to  the  latter  from 
the  back  by  a  way  over  part  of  the  green.  There  is 
no  contest  in  the  action  about  this  way  to  the 
cottage,  nor  about  the  well  or  the  washhouse  coloured 
pink  on  the  plan.  When  the  writ  was  issued,  the 
plaintiff  was  in  possession  of  the  yellow,  and  the 
defendants  were  in  possession  of  the  green. 

By  their  defence  the  defendants,  who  are  the 
trustees  of  the  will  of  Joel  France,  relied  on  posses- 
sion of  themselves  and  their  predecessors  in  title  and 
on'  the  Statute  of  Limitaiious.  They  also  net  up  a 
presumed  agreement  in  1856  to  partition  the  pro- 
perty shown  on  the  plan,  and  an  actual  division  of 
the  property  into  the  green  and  the  yellow  in  that 
year,  and  the  exclusive  possession  of  the  green  since 
that  year  by  themselves  and  their  predecessors  in  title. 
These  were  the  main  grounds  of  their  defence.  But, 
if  these  grounds  failed,  they  counter-claimed  in  the 
alternative  for  a  partition  of  the  yellow.  By  his 
reply  the  plaintiff  did  not  admit  that  the  defendants 
had  any  interest  in  the  yellow,  and  submitted  that 
the  defendants  had  no  right  to  maintain  their 
counter-claim  for  a  partition  of  the  yellow.  The 
result  is  that  the  plaintiff,  in  effiMt,  claimed  the 
entirety  of  the  yellow,  and  an  undivided  moiety  of 
the  green ;  and  that  the  defendants  claimed  no  interest 
in  the  yellow  except  in  the  event  of  the  plaintiff  suc- 
ceeding in  his  claim  to  the  green.  If  the  plaintiff 
fails  to  establish  his  claim  to  a  partition  of  the  green, 
the  action  wholly  fails. 

So  far  as  concerns  the  documentary  title,  and  apart 
from  the  Statute  of  Limitations,  the  plainUff  and  the 
defendants  derive  title  from  Susannah  Senior,  who 
died  in  1856.  She  bought  the  land  in  1834,  and  by 
her  direction  it  was  conveyed  to  her  for  life  with  re- 
mainder as  to  one  undivided  moiety  to  the  use  of  her 
son  Thomas  for  life,  and,  after  his  death,  of  his  heirs 
and  assigns,  and  as  to  the  other  undivided  moiety  to 
the  use  of  her  daughter  Harriet  Hallas,  her  heirs  and 
assigns.  Subject,  therefore,  to  the  life  estate  of 
Susannah  Senior,  the  son  and  daughter  Ccioh  took 
under  this  settlement  an  undivided  moiety  in  fee. 
Susannah  Senior  never  in  fact  occupied  any  part  of 
the  properly  herself,  at  all  events  after  the  two  cot- 
tages were  built.  She  built  them  in  1835  or  1836. 
Thereupon  she  put  her  son  Thomas  into  possession  of 
the  cottage  for  which  he  afterwards  obtained  a 
licence,  and  now  called  the  Foresters'  Arms,  and  of 
the  garden  an!  field  coloured  green;  and  put  her 
daughter  Harriet  into  possession  of  the  cottage  known 
as  Hallas'  Cottage  and  the  gardens  coloured  yellow. 
On  the  documentary  title  the  plaintiff  claims  under 
Harriet  and  the  defendants  under  Thomas. 

Following  out  the  title,  apart  from  the  Statute  of 
Limitations,  it  stands  thus.  Thomas  died  in  1853, 
during  his  mother's  Ufetime,  intestate,  leaving  three 
daughters  his  co-heiresses  and  a  vridow.  The  defen- 
dants' case  is  that  the  three  co-heiresses  and  the 
vridow  continued  after  the  death  of  Thomas  Senior  in 
the  exclusive  possession  of  the  Foresters'  Arms  and 
ground  until  the  conveyance  of  the  14th  of  February, 
1893.  By  deed  of  that  date  the  co-heiresses  con- 
veyed all  their  estate  and  interest  in  the  Foresters' 
Anns  and  grounds  to  Joel  France.    The  defendants 
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are  his  devisees.  The  plaintiff,  as  I  have  said,  claims 
under  Harriet  Hallas.  On  the  8th  of  April,  1865,  she 
conveyed,  or  purported  to  cjnvey,  her  undivided 
moiety  in  the  entirety  of  the  property  to  Hathorn  and 
O^en  by  way  of  mortgage,  and  in  1866  they  tnuis- 
f erred  the  mortgage  to  Owen  and  Stooks.  In 
February,  1875,  the  heir  of  the  mortgagor,  Harriet 
Hallas,  conveyed  the  Hallas  moiety  to  William  Henry 
Thornton,  and  the  transferee  of  the  mortgage  joined 
in  the  conveyance  for  the  purpose  of  receiving  the 
mortgage-money  and  passing  ike  leffal  estate.  On 
the  11th  of  June,  1886,  William  H.  Thornton  mort- 
traged  this  undivided  moiety  to  Joe  Bobinson.  In 
June,  1890,  William  H.  Thornton  sold  his  equity  of 
redemption  to  the  plaintiff;  and  by  deed  dated  the 
24th  of  June,  1890,  he  conveyed  to  the  plaintiff  in  fee 
his  undivided  moiety  in  the  entirety,  subject  to  the 
mostgage  of  1886  then  subsisting  and  outstanding  in 
Joe  Uobinson.  It  was  alleged  on  the  part  of  the 
plaintiff  that,  some  time  before  the  issue  of  the  writ, 
and,  as  we  understand,  in  1892,  the  plaintiff  had  paid 
off  this  mortgage ;  and,  as  we  gather,  this  allegation 
was  not  contested  at  the  trial.  The  plaintiff,  how- 
ever, had  not  obtained  a  reconveyance  before  the 
trial.  It  is  said  on  behalf  of  the  plaintiff  on  the 
appeal  that  he  has  since  obtained  it.  Joe  Bobioson 
is  not  a  party  to  the  suit.  At  the  trial  the  plaintiff 
asked  for  leave  to  add  him  as  a  co-plaintiff,  out  the 
judge  refused  to  allow  the  amendment. 

The  judgment  appealed  from  proceeds  on  the  foot- 
ing that  the  claim  of  the  plaintiff  is  barred  bv  the 
Statutes  of  Limitation  (3  &  4  Will.  4,  a  27)  and  the 
Real  Property  Limitation  Act,  1874,  which  came  into 
operation  on  the  1st  of  January,  1879.  A  strong  body 
of  evidence  was  produced  at  the  trial  to  show  that  the 
two  properties  had  been  separately  possessed  and  en- 
joyed as  separate  properties  by  Thomas  Senior  and  his 
successors  in  title  as  to  the  green,  and  by  Mrs.  Hallas 
and  her  successors  as  to  the  yellow.  The  evidence 
carried  back  the  separate  possession  to  the  date  of  the 
cottages  being  built.  On  this  issue  of  fact  the 
learned  judge  held  in  favour  of  the  defendants,  and 
he  carried  back  the  separate  possession  for  fifty  or 
sixty  years.  We  see  no  reason  for  differing  from 
him  on  his  general  finding.  The  points  raised  on  the 
facts  against  this  finding  are,  in  our  opinion,  wholly 
insufficient  to  justify  us  in  disturbing  it.  It  was 
urg^  that  in  1876  William  H.  Thornton  did  some 
repairs  on  the  Foresters'  Arms;  but,  whatever  he 
may  have  done,  it  was  of  the  most  trifling  descrip- 
tion :  he  was  repairing  the  Hallas'  cottage,  and  may 
have  done  some  slight  work  on  the  front  windows  of 
the  Foresters'  Arms.  With  this  exception,  which  we 
consider  of  no  importance,  the  evidence  was  dear 
that  the  repairs  to  the  separate  properties  were  done 
by  the  separate  possessors  for  the  time  being. 

The  main  question  on  the  appeal  turns  on  the 
statutes  above  referred  to,  and  the  statute  7  Will.  4 
and  1  Yict.  c.  28.  The  learned  judge  appears  to 
have  held  that  what  may  be  termed  the  Hallas  title 
was  barred  in  1865.  This  opinion  would  be  founded 
on  the  12th  section  of  the  Act  of  William  4, 
which  abolished  the  old  doctrine  that  the  posses- 
sion of  one  tenant  in  common  was  the  posses- 
sion of  all  except  where  ouster  was  proved;  and 
on  the  34th  section,  which  transfers  the  estate 
which  is  barred.  But  in  1865  twenty  years  had  not 
run  since  the  death  of  Susannah  Senior,  who  died  in 
1856.  On  her  death  the  right  of  entry  of  Mrs. 
Hallas  arose  under  the  settlement.  On  this  point  we 
were  asked  by  the  defendants'  counsel  to  draw  an 
inference  of  fact  that  the  partition  was  agreed  to  and 
acted  upon  in  the  lifetime  of  Susannah  Senior,  and 
that,  as  part  of  this  transaction,  she  surrendered  to 
her  son  and  daughter  her  life  estate.    As  authorities 


for  such  an  inference  we  were  referred  to  Tidbald  v. 
James,  29  L.  J.  Ex.  91,  8  W.  E.  0.  L.  Dig.  27,  as 
explained  by  Monaghan,  O.J.,  in  Murphy  v.  Murphy ^ 
15  Ir.  C.  L.  Eep.  205,  214,  on  the  authority  of 
Martin,  B.  We  think,  however,  that  this  case  can  be 
decided  without  entering  upon  the  consideration  of 
drawing  the  inference  sugg^ted,  and  in  the  rest  of 
our  ju^^ent  we  shall  assume  that  the  statute  had 
not  run  against  the  plaintiff's  title  on  the  8th  of 
April,  1865,  when  Blarriet  Hallas  made  the  mort- 
gage to  Hathorn  and  Owen. 

Now,  the  argument  for  the  plaintiff  is  this. 
Although  the  statute  had  been  running  against  Mrs. 
Hallas  for  some  nine  years  or  so,  when  the  mortgage 
of  1865  was  executed  the  statute  is  said  to  have  ceased 
to  run  as  against  the  mortgagees ;  and  that,  inasmuch 
as  William  H.  Thornton  took  his  conveyance  in  1875 
from  the  mortgagor  and  the  transferee  of  the  mort- 
gage, he  was  a  *'  person  claiming  under  a  m'»rteage 
of  land  "  within  the  meaning  of  the  statute  7  Wul.  4 
and  1  Yict.  c.  28,  notwithstanding  that  the  mort- 
gage was  then  paid  off  and  had  ceased  to  exist.  A 
similar  argument  was  presented  in  reference  to  the 
plaintiff's  later  title.  It  was  contended  that, 
although  the  statute  may  have  begun  again  to  run 
against  William  H.  Thornton  in  1875,  and  although 
it  had  been  running  for  some  eleven  years  in  1886 
(the  twelve  years'  limitation  was  then  in  operation), 
it  ceased  to  run  or  was  stopped  |by  his  mortgra^  to 
Joe  Eobinson ;  and  that,  inasmuch  as  the  plaintiff 
has  paid  off  Joe  Eobinson,  he  also  is  a  '*  person 
claiming  under  a  mortgage  of  land "  within  the 
statute  7  WUl.  4  and  1  Yict  c.  28.  In  support  of 
these  propositionR  Doe  v.  Eyre,  17  Q.  B.  366,  and  Doe 
V.  Maaaeyt  17  Q.  B.  373,  were  dted. 

To  succeed  the  plaintiff  must  make  out  these  con- 
tentions. The  arg^ument  when  pushed  to  its  extreme, 
but  legitimate,  length  comes  to  this :  that,  where  a 
man's  title  to  land  is  on  the  point  of  being  barred,  all 
he  has  to  do  is  to  execute  a  mortgage  of  the  land, 
say,  just  before  the  statute  has  run,  and  then  sub- 
sequently at  his  own  time  to  pay  off  the  mortgage ; 
and  thereby  he  would  prevent  the  statute  from 
running  in  favour  of  the  person  in  possession  until 
the  expiration  of  the  further  statutory  period  after 
the  mortgage  has  been  paid  off.  In  other  words,  the 
contention  is  that  by  execution  of  the  mortgage  a 
new  right  of  entry  is  conferred,  which  passes  to  the 
mortgagor  himself  when  he  pays  off  the  mortgap^e. 
For  we  purpose  of  the  statutes  under  coosideraAum 
we  are  unable  to  see  any  distinction  between  the  case 
of  a  man  taking  a  conveyance  from  a  mortgagor 
alone,  and  afterwards  paying  off  the  mortgage,  and 
the  case  of  a  man  taking  a  conveyance  of  the  land, 
and  then  mortgaging  and  afterwairas  pajiiig  off  t^ 
mortgage. 

The  reason  for  the  pasaing  of  the  statute  7  WHl.  4 
and  1  Yict.  c.  28,  ana  the  effect  and  constrootion  of 
the  Act  have  frequently  been  considered  by  the  courts, 
notably  in  Eyre  v.  Waleh,  10  Ir.  C.  L.  Eep.  346, 
and  Heath  v.  Pugh,  29  W.  E.  904,  6  Q.  B.  D.  345. 
The  reason,  stated  broadly,  was  that  it  was  doubted 
whether  the  statute  3  &  4  Will.  4,  c.  27,  regard  being 
had  to  the  2nd  section,  had  not  put  the  mortgagee 
as  between  himself  and  the  mortgagor  in  a  woise 
position  than  he  was  prior  to  the  passing  of  that 
statute.  The  language  of  the  statute  7  WiU.  4  and  1 
Yict.  c.  28,  is  as  follows.  [The  Lord  Justice  here  read 
the  statute.] 

The  question  in  Heath  v.  Pugh  related  to  the  effioot 
of  a  foreclosure  decree.  The  judgment  of  the  Court  of 
Appeal,  consisting  of  Lord  Selbome  and  Basgallay, 
L.J.,  and  the  present  Master  of  the  Eous,  was 
delivered  by  Lord  Selbome,  and  was  affirmed  by  the 
House  of  Lords  in  Pugh  v.  Heath,  30  W.  E.  553,  7 
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A^.  Gafl.  235.  After  referring  to  the  statute  3  &  4 
Will.  4,  0.  27,  and  7  Will.  4,  and  1  Yiot  c.  28,  Lord 
Mborne  examined  the  nature  of  the  mortgagor's 
possession  before  those  statutes.  He  said:  *'The 
possession  of  the  mortgaged  land  by  the  mortgagor, 
dazing  the  subsistence  of  the  security,  and  while  the 
mortgagee  did  not  choose  to  take  possession,  was  held 
(at  law  as  well  as  in  eqiuty)  to  be  at  the  will  or  by 
the  sufieranoe  or  permission  of  the  mortjgagee  under  a 
tadt  agreement  wnich  the  mortgagee  might  determine 
at  his  pleasure.  It  was  of  the  nature  of  the  transaction 
that  the  mortgagor  should  continue  in  possession." 
He  proceeded  to  point  out  that  in  the  former  Statute 
of  Limitations  (21  Jac.  1,  s.  16)  did  not,  under  the 
oironmstanoes  of  such  a  possession  by  the  mortgagor, 
nm  against  the  mortgagee.  Then,  coming  to  the 
sUtate  7  Will.  4  and  1  Yict.  c.  28,  he  said  that  it 
did  not  itself  create  a  bar  in  any  case  in  which  it  had 
not  been  already  created  by  the  Act  which  it  ex- 
plains: "it  only  declares  (in  conformity,  and  with 
msDifest  reference  to  the  rule  which  had  before  pre- 
vailed in  equity)  that  nothing  in  that  Act  shall  bar 
the  title  of  a  mortgagee  (continuing  to  be  such) 
who  has  reoeiTed  any  payment  on  account  of  prin- 
cipal or  interest  from  the  persons  entitled  to  the 
equity  of  redemption  within  twenty  years  before  the 
oommenoement  of  any  action  or  suit."  According 
to  this  judgment,  which  is  of  the  highest  authority, 
to  bring  the  case  within  the  statute  7  Will.  4  and  1 
Yiot.  0.  28,  the  morfgage  must  be  a  continuing  or 
subsisting  mortgage.  In  Doe  v.  Eyre  the  action  was 
by  the  mortgagee.  The  mortgage  was  executed 
before  the  passing  of  the  Act  3  &  4  WilL  4,  c.  27, 
and  there  was  no  adverse  possession  by  the  defendant 
at  the  time  when  the  mortgage  was  executed,  or 
when  the  Act  was  passed.  The  defendant  had  becm  per- 
mitted by  her  brother,  the  mortgagor,  to  reside  on  the 
proper^  without  payment  of  rent.  In  Doe  v.  Massey, 
agam,  there  was  no  adverse  possession  at  the  time  when 
the  mortgage  was  executed.  The  mortgagee  had  been 
paid  off.  Child,  through  whom  the  plaintiff  claimed, 
bought  the  property  from  the  mortgagor,  and  the 
mortgagee  joined  in  the  conveyance  for  the  purpose 
of  receiving  the  money  due  on  the  mortgage  and 
conveying  the  legal  estate  to  the  purchaser.  Tins  is 
phun  from  the  statement  of  the  conveyance  at  p.  375 
of  the  report, 'showing  that  Wilson,  the  mortgagor, 
wts  the  directing  party.  It  was  held  that  the  plain- 
tiff '*  claimed  under  a  mortgage  "  within  the  statute. 
If  this  dedsion  is  right,  it  would,  apart  from  Uie 
point  of  adverse  possession  at  the  date  of  the  mort- 
gage, apply  to  the  purchase  deed  of  William  H. 
Xhomton  in  February,  1875,  so  that  the  statute 
would  not  have  run  against  him  till  February, 
1887;  but  it  would  not  apply  to  the  later  title 
of  the  plaintiff,  who  in  no  possible  sense  of 
the  tenn  as  used  in  the  statute,  could  be  said  to 
dsim  imder  a  mortgage  imtil  he  paid  off  Bobin- 
Mm's  mortgage  in  1892,  when  the  statute  had 
already  run  against  the  plaintiff  The  decision  in 
Doe  T.  M<u9ey  may  be  open  to  some  question  as  beinff 
iDoonaistflot  vrith  the  judgment  of  the  Court  of  Appefd 
in  Heath  ▼.  Pugh^  that  to  be  within  the  Act  the 
mortsage  must  be  a  subsisting  mortgage.  But, 
whether  questionable  or  not,  the  decision  does  not 
Kovem  the  present  case.  In  our  opinion  the  plaintiff 
does  not  dlaim  under  a  mortgage  within  the  meaning 
of  the  Act  7  Will.  4  and  1  Yict.  c.  28.  Further,  we 
think  that  that  Act  does  not  confer  a  new  right  of 
entry  on  the  mortgagee  where,  at  the  time  of  nuJdng 
the  mortgage,  a  man  is  in  possession  holding 
adversely  to  the  mortgagor,  aud  the  statute  3  &  4 
Win.  4,  c.  27,  has  already  begim  to  nm  in  his  favour 
■gttntt  the  mortgagor.  We  can  see  no  reason  for 
giving  so  eztensiTe  a  construction  to  an  Act  which 


was  passed  to  remove  a  doubt — a  construction  which 
would  tend  in  a  large  measure  to  undo  the  principal 
Act  The  decision  m  this  case  will  not  in  any  degree 
imi>eril  l^e  rights  of  mortgagees.  No  person  of 
ortfinary  prudence  would  advance  his  money  on 
mortgage  of  land  where  the  mortgagor  claims  an 
estate  in  possession  without  first  ascertaining  that 
the  mortgagor  is  in  possession  or  in  receipt  of  the 
rents. 

To  avoid  misapprehension  we  add  that  the  plaintiff 
is  in  no  worse  position  because  Eobinsun  was  not 
added  as  a  plaintiff.  As  the  plaintiff  was  suing  for  a 
partition,  he  was  entitled  to  maintain  the  action  on 
his  equitable  title  (unless  barred) ;  the  objection  that 
Bobinson  was  not  a  party  was  at  the  utmost  merely 
an  objection  for  want  of  parties.  The  plaintiff's 
equitable  title  fell  vrithin  the  bar  of  the  24th  section 
of  3  &  4  Will.  4,  c.  27.  For  these  reasons  we  think 
the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff,  Van  Sandau  &  Co,,  for  C  ff, 
Marshall,  Huddersfield. 

Solicitors  for  defendants,  Jaques  A  Co,,  for  Armi' 
tags,  Sykes,  A  Hinchdiffe,  Huddersfield. 
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From  Chan.  Div.     ^ 

(Lindley,  Lopes,  and  > 

Chitfcy,  L. JJ.)        ) 

Plant  r.  Bournb.  (a.) 
Vendor  and  purchaser— Contract—Specific  performance 

—Identity  o/paroels— Uncertainty— Statute  of  Frauds 

— Admissibility  of  extrinsic  evidence. 

By  agreement  in  uniting  P.  agreed  to  sill  and  B. 
to  purchase  **  twenty-four  acres  of  land  freehold,  and  all 
appurtenances  thereto,  at  T,,  in  the  parish  of  i).>  in  the 
county  of  8.'*  In  an  action  for  specific  performance  of 
the  contract  tlhs  plaintiff  proposed  to  call  evidence  to  show 
that  the  land  intended  to  he  sold  was  the  land  of  that 
acreage  belonging  to  the  plaintiff  at  the  place  named. 

Held  {retHTsing  Byrne,  J.,  45  FT.  R,  498).  that,  on  the 
authority  of  Ogilvie  v.  Foljambe,  3  Mer,  53,  and 
Shardlow  v,  CottereU,  30  W,  B,  143.  20  Ch.  D.  90. 
parol  evidence  was  admissible  to  show  what  land  formed 
the  subject-matter  of  the  contract. 

Appeal  of  the  plaintiff  from  a  decision  of  Byrne,  J. 
(reported  45  W.  B.  498). 

The  vendor  brought  an  action  for  specific  per- 
formance of  the  following  written  appreement  for  the 
sale  of  land,  made  between  the  phuntiff  and  defen- 
dant, and  signed  by  both  parties.  **  An  agreement 
made  the  12th  day  of  February,  1896, between  Bobert 
Plant,  of  Putney,  in  the  county  of  Surrey,  gentle- 
man, of  the  one  part,  and  Bobert  Henry  Bourne,  of 
Trentham,  in  the  county  of  Staffoid,  stationmaster, 
of  the  other  part.  The  said  Bobert  Plant  agrees  to 
sell,  and  the  said  Bobert  Henry  Bourne  agrees  to 
purchase,  at  the  price  of  £5,000,  twenty-four  acres 
of  land  freehold,  and  all  appurtenances  thereto,  at 
Totmonslow,  in  the  parish  of  Draycott,  in  the  county 
of  Stafford,  and  all  the  mines  and  minerals  thereto 
appertaining ;  possession  to  be  had  on  the  25th  of 
March  next,  the  vendor  guaranteeing  possession 
accordingly."  , 

The  statement  of  claim  alleffed  that  the  plaintm 
was  the  owner  of  a  freehold  piece  of  land  in 
Totmonslow  containing  24a.  Ir.  26p.,  with  which  the 

(a.)  Beported  by  W.  Shalloboss  Qoddabd.  Esq., 
Barrister-at-Law. 
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defendant  was  well  aoqnainted,  and  that  the  defen- 
dant had,  before  siloing  the  agreement,  on  the  same 
day,  ^one  by  appointment  over  the  land  with  the 
plaintiff  and  had  carefully  examined  it. 

At  the  trial  oonnsel  proposed  to  give  eyidenoe  of 
these  statements.  This  was  objected  to  by 
counsel  for  the  defendant  on  the  ground  that  the 
contract  contained  no  such  description  or  indication 
of  the  property  as  would  satisfy  the  Statute  of 
Frauds,  and  that  extrinsic  endence  could  not  be 
given  to  supply  the  want  of  description. 

Byrne,  J.,  held  that  the  memorandum  of  agreement 
failed  to  satisfy  the  Statute  of  Frauds,  and  would  not 
allow  extriniiic  evidence  to  be  g^ven ;  he  consequently 
dismissed  the  action. 

The  plaintiff  appealed. 

Ev€y  Q,C.,  and  J.  Bolt,  for  the  appellant.— -Parol 
evidence  can  be  adduced  to  show  with  certainty  what 
was  intended  by  a  general  description  of  tbe  pro- 
perty :  Ogilvie  v.  Foljambe,  3  Mer.  oH ;  Shardhw  v. 
Cotterelh  30  W.  E.  143,  20  Ch.  D.  90.  [They  were 
stopped  by  the  court.] 

Astburtf,  Q,G.,  and  A,  /.  ChiUt/,  for  the  respm- 
dent. — The  memorandum  must  contain  a  reference  to 
the  property,  so  that  it  can  afterwards  be  identified 
by  the  memorandum.  In  SharcUow  v.  Cotterell  there 
was  only  one  property  owned  by  tiie  plaint  and  the 
agreement  left  no  doubt  as  to  what  was  sold  or  pur- 
chased. A  clear  principle  underlies  all  the  cases ; 
when  extrinsic  evidence  has  been  received  as  to  the 
property,  the  contract  must  then  be  referred  to  for 
the  terms.  This  memorandum  comes  to  nothing 
more  than  this:  ''I  agree  to  sell  you  land — some- 
where," and  that  is  not  sufficient.  There  is  nothing 
in  the  contract  to  say  that  it  is  i^e  vendor's  land ;  it 
is  simply  a  contract  to  sell  twenty-four  acres  in  the 
parish  of  Totmonslow. 

The  following  cases  were  referred  to:  lioaaiier  y. 
Miller,  26  W.  R.  865,  3  App.  Cas.  1124.  1140 ;  PoUer 
v.  Duffield,  22  W.  R.  585,  L.  R.  18  Eq.  4  ;  Bateman  v. 
Phillips,  15  East,  272;  Macdonald  v.  Longbottomt 
7  W.  R.  507,  1  E.  &  B.  977. 

No  reply  was  called  for. 

LiNDLBY,  L.J. — I  am  not  able  to  take  the  same 
view  which  the  learned  judge  has  taken  of  this 
agreement.  It  is  a  formal  agreement  between  two 
persons  who  are  named,  and  it  runs  thus  :  [His  lord- 
ship read  the  agreement,  and  continued :].  Now,  the 
objection  to  thu  agreement  is  that  it  does  not  specify 
in  terms  what  twenty- four  acres  of  freehold  land  at  Tot- 
monslow the  agreement  refers  to ;  and  it  is  said  that 
this  is  a  fatal  objection.  The  answer  to  it  is  this.  The 
plaintiff  says :  *'  I  am  at  liberty  to  show  by  extrinsic 
evidence  to  what  twenty -four  acres  this  agreement 
has  reference — what  we  were  talking  about,  and  what 
was  the  subject-matter  of  our  treaty ;  and  if  I  am  at 
liberty  to  show  that,  then  there  is  no  difficulty 
in  identifyiog  the  property  about  which  we  were 
talking,  or  to  which  this  document  relates."  The 
learned  judge  has  held  that  that  evidence  cannot 
be  admitted.  The  judge,  of  course,  has  said  that 
parol  evidence  is  often  necessary  in  order  to  identify 
the  property  which  has  to  be  conveyed,  or  which 
has  to  De  dealt  with,  whatever  the  description  is. 
You  must  find  it  but,  and  you  must  have  evidence 
to  show  the  property  which  is  referred  to.  But, 
conceding  that,  he  felt  this  difficulty,  and  came  to 
the  conclusion  that  although  parol  evidence  is  ad- 
missible for  the  purpose  of  identifying  the  property, 
you  must  have  the  property  to  be  identified  more 
accurately  ascertained  in  language  than  it  is  by  this 
document.  I  think  that  is  the  most  forcible  way 
of  putting  the  objection,  and  that  is  the  pith  and 


substance  of  Mr.  Astbnry's  argument.  Now,  to  what 
extent  is  that  sound?  That  depends  upon  the 
Statute  of  Frauds,  and  of  course  upon  the  decisions 
upon  it.     [His  lordship  then  read  the  4th  section.] 

As  early  as  1817  Sir  William  Grant  had  before  him 
the  case  of  Ogilvie  v.  Foljambe,  That  was  a  case  in 
which  property  was  agreed  to  be  sold,  and  was 
describMl  as  **  Mr.  Ogilvie's  house,'*  and  Sir  William 
Grant  said  (3  Mer.  61} :  '*  The  subject-matter  of  the 
agreement  is  left,  indeed,  to  be  ascertained  from 
extrinsic  evidence;  and  for  that  purnose  such  evi- 
dence may  be  received.  The  d^enoant  gpeaika  of 
'  Mr.  Ogilvie*s  house,'  and  agrees  to  give  £14,000  for 
the  premises,  and  parol  evidence  has  always  been 
admitted  in  sucli  a  case  so  show  to  what  house  and  to 
what  premises  tiie  treaty  related." 

Now,  if  you  once  admit  parol  evidence  to  show 
to  what  twenty- four  acres  of  land  this  agreement 
related,  it  appears  to  me  the  whole  difficulty  vanishes. 
The  evidence  sought  to  be  adduced,  and  to  which  the 
learned  judge  objected,  was  this,  that  there  were 
only  twenty-four  acres  at  Totmonslow,  in  the  parish 
of  Draycott,  belonging  to  the  vendor,  about  which 
the  purchaser  had  any  treaty  at  all.  There  is  no 
ambiguity  about  it.  There  was  a  field  of  about 
24a.  Ir.  26p.,  which  was  perfectiy  well  known  to  both 
of  them.  They  had  been  walking  round  it  in  the 
morning,  we  will  suppose,  some  time  before  this 
agreement  was  drawn  up,  and  it  was  that  property 
about  which  they  were  nesotiating.  That  is  the 
evidence  the  plaintiff  is  seeking  to  introduce.  We 
have  Sir  William  Grant's  authority  for  introduoing 
that ;  and  if  you  introduce  that,  it  appears  to  me  that 
nothing  further  can  possibly  be  desired.  The  decision 
of  Sir  William  Grant  has  always  been  connidered  as  a 
leading  authority  on  the  Statute  of  Frauds.  It  was 
never  appealed  against  and  it  was  commented 
upon,  and  adopted  in  the  case  of  Shardhw  v. 
Cotterell,  to  which  our  attention  has  been  called. 
There  the  question  was  with  reference  to  identifying 
some  property  which  was  sold.  The  judgment  of 
Lush,  L.J.,  to  my  mind,  conveys  and  expresses  the 
principle  which  is  applicable  to  the  present  case. 
He  says  (30  W.  R.  143,  20  Ch.  D.  98),  referring  to 
the  dedsion  of  Kay,  J.,  which  was  reversed:  **  Then 
in  the  concluding  part  of  the  judgment  he  says  that 
he  is  not  prepared  to  carry  the  Jaw  on  this  subject 
one  hur's  breadth  beyond  the  decided  cases,  and  that 
he  thinks  he  should  be  doing  so  if  he  held  the  deaorip- 
tion  in  the  present  case  to  be  sufficient.  I  cannot 
help  thinldng  tiiat  this  conclusion  is  opposed  to  legal 
principle.  The  general  rule  is.  Id  cerium  eet  quod 
certum  reddi  potest,  and  I  am  of  opinion  that  thu 
maxim  applies  here.  In  Ogilvie  v.  Foljambe  parol 
evidence  was  wanted  just  as  much  as  here  to  show 
what  was  the  subject-matter  of  the  contract."  Now 
it  seems  to  me  that  we  should  be  simply  splitting 
hairs  and  introducing  a  distinction  without  a  differ- 
ence if  we  adopted  the  view  which  Mr.  Astbury  has 
pressed  upon  us,  and  said  that  there  is  a  substantial 
distinction  between  this  and  the  two  cases  to  which  I 
have  referred.  Of  course  I  see  that  there  are  differ- 
ences, but  the  question  is,  what  are  they  worth? 
Now,  is  this  or  is  it  not  a  sufficient  description,  when 
you  come  to  look  at  it,  to  let  in  this  parol  evidence 
to  show  what  the  agreement  referred  to  ?  That  there 
was  an  agreement  is  plain  enough.  What  is  it  that 
the  agreement  refers  to  ?  The  answer  to  that  is,  it 
was  the  twenty-four  acres  of  freehold  land  which 
they  were  talking  about.  Evidence  to  show  that»  is 
admissible,  and  if  that  is  once  admitted  there  is  an 
end  of  the  case.  I  am  of  opinion  this  appeal 
should  be  allowed.  As  regards  the  costs,  I  notice,  of 
course,  that  the  evidence  has  not  been  gone  into,  and 
I  observe  the  nature  of  the  defence  set  up,  as  to  which 
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I  nj  nothing,  but  I  think  the  right  order  will  be  to 
referae  the  judgment  which  is  appealed  from,  and 
make  the  costs  of  the  appeal  the  plaintifTs  costs  in 
aoyerent. 

LoFBS,  L.J. — ^If  parol  evidence  is  admissible, 
beyond  all  question  in  my  judgment  there  is  no 
difficolty  in  identifyins:  what  was  intended  to  be 
M>ld,  aad  the  question  then  is,  What  was  the  snbject- 
matter  of  the  contract  ? 

Now,  the  material  words  in  the  contract  are  these : 
**  Twenty-four  acres  of  land  freehold  and  all 
appnrteoanoes  thereto,  at  Totmonslow,  in  the  parish 
of  Drayoott,  in  the  county  of  Stafford,"  and  at  the 
end  theve  is  "the  vendor  fl^naranteeing  possession 
acoordin^y.*'  Now,  it  is  said  that  that  is  too  vague, 
and  that  parol  evidi^nce  is  not  admissible  to  show  to 
what  it  relates.  It  is  admitted,  and  the  learned 
judge  seema  to  think  that  if  it  had  been  ''the" 
tw«>nty*foar  acres,  that  would  have  been  sufficient, 
and  Mr.  Astbury  would  be  bound  to  admit,  I  think, 
that  if  it  bad  been  "  my "  twenty-four  acres  that 
would  have  been  sufficient. 

Now,  how  does  the  matter  really  stand  ?  In  the 
case  of  Ogilvie  v.  Fotjamhe  it  was  said  the  question  is 
ss  to  what  the  treaty  related,  and  if  parol  evidence 
esn  be  produced  to  show  to  what  the  treaty  related, 
that  is  suffident. 

Now,  if  i>arol  evidence  can  be  produced  to  show 
here  to  what  this  contract  related — ^namely,  to  these 
twenty -four  acres,  then  it  seems  to  me  that  there  is 
an  end  of  the  case.  It  is  dear  to  my  mind  that  it 
does,  beoanse  it  appears  that  the  vendor  had  only  oua 
twenty-fonr  acres  in  this  parish,  at  this  place,  and 
that  oo  the  very  morning  when  this  contract  was 
signed  they  walked  over  this  land  and  discussed  the 
flutter. 

With  regard  to  the  case  of  SharcUow  v.  CoUerell  the 
words  ID  that  case  were  "  property  purchased  for  £420 
St  Sun  Inn,  Finxton,  on  the  above  date,"  which  was 
the  29th  of  March.  It  was  there  held  that  that  was 
a  sufBoSent  description  in  the  memorandum,  and  that 
parol  evidence  coold  be  produced  to  show  what 
property  was  intended.  I  cannot  distinguish  that 
esse  in  principle  from  the  case  we  are  dealine  with. 
There  nm^  be  minor  differences  of  detail  and  so  on 
but  in  pnndple  I  think  they  are  substantially  the 
sune.  I  think,  therefore,  the  decision  of  the  learned 
judge  in  this  case  was  wrong,  and  must  be  reversed. 
1  agree  with  what  has  be«ai  said  by  Lindley,  LJ., 
shout  the  costs. 

CSmTTT,  L.J. — ^I  concur.  I  think  the  case  is 
govsmed  hv  the  prindples  enunciated  in  Ogilvie  v. 
^o^oaiie,  wtiflre  it  was  bid  down  by  Sir  William  Qrant, 
ILB.,  tliftt  parol  evidence  has  always  been  ad- 
mdttod  in  radi  a  case  as  he  had  before  him,  to  show  to 
what  house  or  to  what  premises  the  treaty  related.  I 
have  hsd  several  cases  of  this  kind  before  me  and  I 
Mfsr  heaxd  that  decision  questioned.  I  think  the 
SMS  is  also  governed  by  the  decision  of  the  Court  of 
Appeal  in  Shaardlow  v.  CcUerdly  and  I  do  not  think  it 
asoesssiy  to  go  through  any  of  the  particular  facts  in 
tiiat  case  nor  the  judgment  for  the  purpose  of  making 
good  thk  opinion  of  mine.  It  has  already  been 
sdBdentlydiealt  with,  I  think,  by  my  learned  brethren. 
Now  there  is  no  mystery  about  the  Statute  of  Frauds. 
All  that  it  requires  is  a  memorandum  in  writing  of 
the  contract  where  the  subject-matter  is  such  as  we 
siedesHngwith,  Thatmemorandum  must  becoustrued 
in  a  leaaonable  way  as  well  as  any  other  memo- 
taadum  which  is  in  writing  to  which  the  Statute 
of  Fkands  does  not  apply.  &ere  the  vendor,  Plant, 
sadthe  norohaser,  Bourne,  are  suffidently  named  and 
dsseribed,  and  we  have  Plant  agredng  to  sdl  at  the 
price  which  is  mentioned  "twenty-four  acres  of  limd 


freehold  and  aU  appurtAnances  thereto  at  Totmon- 
slow, in  the  parish  of  Drayoott,  in  the  county  of 
Stafford,"  and  so  on,  and  then  possession  is  to  be 
given  and  the  vendor  guarantees  possession  to  be 
g^ven  accordingly  on  the  day  mentioned.  I  am  of 
opinion,  reading  that  according  to  the  ordinary  and 
fair  rules  of  construction,  there  is  no  ambiguity  about 
it  as  it  stands.  I  am  unable  to  understand  the  argu- 
ment that  Plant  was  not  selling  his  own  twenty- four 
acres  of  land  because,  I  think  on  the  face  of  the  docu- 
ment, that  is  the  weaning  of  it,  aud  if  that  is  the 
meaning  of  it,  it  at  once  comes  within  the  range  of 
cases  to  which  I  have  referred. 

I  think  Mr.  Plant  means  he  is  selling  "  the  twenty- 
four  acres  we  have  been  looking  at "  or  '*  my  twenty- 
four  acres."  It  is  not  twenty-four  acres  of  land  any- 
where in  England,  but  the  place,  the  county,  and  the 
parish  are  all  mentioned.  It  would  be  refinement, 
and  not  promoting  justice,  if  we  were  to  hold  this 
description  fails  because  ''  my "  is  not  to  be  found 
before  the  *'  twenty-four,"  or  the  definite  artiold 
"the." 

Assuming  that  the  parol  evidence  comes  up  to  what 
has  been  stated,  the  result  would  be  this,  that  Mr. 
Plaot  has  t«7enty-four  acres  lying  within  the  metes 
and  bounds  suffidently  defined,  and  if  the  fact  be 
ascertained  that  he  had  no  other  twenty-four  acres, 
that  would  answer  that  description ;  then  it  would 
only  be  necessary  to  put  the  contract  alongside  that 
fact  and  the  result  would  be  ascertained  that  the 
twenty-four  seres  within  the  metes  and  bounds  was 
the  property  that  was  intended  to  be  induded  in  this 
description.  There  will  be  no  variation  of  the  original 
contract,  nor  will  there  be  any  of  the  evils  which 
were  very  forcibly  pointed  out  to  us  arising  from 
fraud  or  perjury ;  those  will  not  be  produced  in  this 
case  more  than  in  any  other. 

I  am  of  opinion  it  is  imposnble  to  avoid  fraud  and 
perjury,  even  under  the  strictest  conditions,  and  I 
think  that  this  will  not  be  opening  the  door  to  let  in 
that  fraud  which  has  been  suggested. 

Solidtors  for  the  plaintiff,  Vizard  &  Monk  Smith, 

Solidtors  for  the  defendant.  Pitman  Jb  Bona,  for 
F.  W.  Bayletft  Newcastle,  Staffordshire. 


Nov.  2. 


a  B.  Div.  I 

(Wright  and  Kennedy,  JJ.)  | 

Bbg.  v.  Mead  (Mbtbofolitan  Police  Magistrate). 
Ex  parte  London  County  Council,  (a.) 

Metropolis  —  Building — Mandamus — Service  of  sum- 
mons —  Unknown  owner  —  Dangerous  structure  — 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict,  c. 
43),  s.  l^London  Building  Act,  1894  (67  cfc  68  Viet, 
c,  ccxiii,),  s,  188  (i.). 

By  section  188  of  the  London  Building  Act,  1894,  it 
is  efiocted  that  any  notice,  order,  or  other  document 
required  or  authorized  to  he  served  under  that  Act,  the 
service  of  which  is  not  provided  for  by  the  Summary 
Jurisdiction  Acts,  the  Lands  Clauses  Acts,  or  the  Com- 
panies Clauses  Consolidatiofi  Act,  1846,  may  he  served, 
among  other  ways,  by  delivering  the  same  to  some  person 
on  the  premises  to  which  it  relates,  or,  if  the  premises 
are  unoccupied,  tJien  by  affixing  a  copy  of  the  summons 
on  some  conspicuous  part  of  the  building. 

(a.)  Beported  by  Erbkine  Reid,  Esq.,  Barristor- 
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High  Court. 


Beg.  v.  Mead  (Metropolitan  Police  Magistrate). 


High  Court. 


The  magistrate  before  whom  a  summonSf  addrened 
only  **  To  the  Owner  "  of  certain  premises^  was  return- 
able,  re/used  to  hear  tJie  aummona  in  the  abaence  of  the 
defendant  becati^e  the  complainant  failed  to  offer  evidence 
either  that  he  had  made  all  reasonable  inquiries  to  aacer- 
tain,  before  serving  the  aummona  in  thia  way,  who  the 
owner  of  the  premises  was,  or  thai^  if  such  inquiries  had 
been  made,  in  M  probability  the  oumer  would  not  have 
been  found,  or  that  the  premises  were  in  fact  unoccupied. 

Held,  that,  in  the  absence  of  such  evidence^  the  pro^ 
cedure  under  the  Summary  Jurisdiction  Acts  must  be 
followed,  and  that  the  magistrate  ufos  right  in  refusing 
to  hear  the  summons. 

This  was  the  argament  of  a  nile  for  a  mandamus 
calling  on  Mr.  Mtrnd,  a  metropolitan  polioe  magistrate, 
to  show  cause  why  he  should  not  hear  and  determine 
a  su:i  mons  obtained  by  the  London  County  Council 
under  section  107  of  the  Loudon  Building  Act,  1894. 

The  facts  were  as  follows:  Ou  the  i:3rd  of  Sep- 
tember, 1897,  the  London  County  Council  made  a 
complaint  to  the  magistrate  in  respect  of  a  dangerous 
structure  and  obtained  a  summons  which  was  return- 
able before  Mr.  Mead  ou  the  1st  of  October.  It  was 
addressed  '*  To  the  Owner  "  fof  the  premises)  merely, 
and  when  the  owner  was  called  on  to  appear  no  one 
responded.  The  complainant  thereupon  proposed  to 
proceed  in  the  absence  of  the  defendant,  and,  on  the 
magistrate  calling  for  proof  of  service  of  the  summons, 
a  constable  gave  evidence  that  he  had  affixed  a  copy 
of  the  summons  upon  a  conspicuous  part  of  the 
premises,  which  appeared  to  him  to  be  unoccupied. 
The  question  was  then  raised  whether  such  a  sum- 
mons on  such  evidence  under  section  107  of  the 
London  Building  Act,  1894,  could  be  served  by  being 
affixed  to  the  preoiises.  It  was  stated  also  by  the 
complainants  that  the  owner  was  unknown,  but  no 
further  evidence  was  given  that  any  steps  had  been 
taken  to  discover  him.  There  was  no  evidence  even 
that  thei  valuation  list  or  rate  had  been  examined,  or 
the  rate  collector  interrogated,  or  other  obvious  means 
taken  with  a  view  to  discover  who  was  the  last  owner 
or  occupier.  The  complainants  contended  that  under 
the  circumstances  there  had  been  a  good  service  of 
the  summons  as  required  by  section  188  of  the  Act 
under  which  these  proceedings  were  instituted. 

The  magistrate,  however,  refused  to  hear  the  sum- 
mons on  two  grounds :  First,  that  the  summ-ms, 
even  if  anonymously  addressed — t.e„  "  To  the  Owner'* 
— was  a  document  the  service  of  which  is  provided 
for  by  the  Summary  Jurisdiction  Acts,  and  must 
therefore  be  served  under  section  1  of  Jervis'  Act  (11 
&  12  Vict,  c  43)  personally  on  the  defendant  or  at 
his  last  known  place  of  abode ;  and,  secondly,  that 
even  if  the  service  of  a  summons  addressed  '*  To  the 
Owner  "  where  the  owner  cannot  be  found,  is  not  pro- 
vided for  by  the  Summary  Jurisdiction  Acts,  there 
should  have  been  evidence  before  the  court  that 
reasonable  diligence  had  been  exercised  by  the  com- 
plainant to  discover  the  owner  of  the  property  in 
question. 

Section  188  of  the  London  Building  Act,  1894, 
provides  as  follows : 

'*  (i.)  Any  notice,  order,  or  other  document  required 
or  authorised  to  be  served  under  this  Act,  the  service 
of  which  is  not  provided  for  by  the  Summary 
Jurisdiction  Acts,  the  Lands  Clauses  Acts,  or  the 
Companies  Clauses  Consolidation  Act,  1845,  may  be 
served  by  delivering  a  copy  thereof  at  or  by  sending 
a  copy  thereof  by  post  in  a  registered  letter  to  the 
usual  or  last  known  residence  in  the  United  Kingdom 
of  the  person  to  whom  it  is  addressed,  or  by  delivering 
the  same  to  some  person  on  the  premises  to  which  it 
relates,  or,  if  no  person  can  be  found  on  the  premises, 
then  by  fixing  a  copy  thereof  on  soii)9  conspicuous 
part  of  the  bi^ldin^." 


**  (3)  Any  notice  by  this  Act  required  to  be  given  to 
or  served  on  the  owner  or  occupier  of  any  premises 
may  be  addressed  by  the  description  of  the  '  owner ' 
or  '  occupier '  of  the  premises  (naming  the  premises) 
in  respect  of  which  the  notice  is  given  or  served 
without  furUier  name  or  description.** 

Sutton  showed  cause  against  the  rule.yAll  pro- 
ceedings under  the  dangerous  structure  sections  of  the 
London  Building  Act,  1894,  must,  as  to  service  of  a 
summons,  follow  Jervis'  Act,  unless  the  complainant 
can  satisfy  the  magistrate  that  after  all  proper 
inquiries  the  owner  cannot  be  found,  and  abo,  that 
the  premises  are  unoccupied.  In  that  event  only  ih« 
method  of  service  provided  for  by  section  188  of  the 
Act  of  1894  apji^ies.  There  is  no  such  evidence  here, 
and  therefore  the  service  of  the  summons  was  bad. 
The  case  of  Reg.  v.  Mead,  42  W.  B.  442,  [1894]  2  Q.  U. 
124,  which  was  relied  on  when  the  rule  was  moved  for. 
is  an  authority  on  another  statute,  for  that  case  was 
decided  under  provisions  in  the  PubUo  Health 
(London)  Act,  1891,  which  have  no  counterpart  in  the 
Act  of  1894. 

Avory,  in  support  of  the  rule. — ^The  London  County 
Council  do  not  dispute  that  in  all  cases  where  the 
owner  is  known  this  form  of  service  of  summons 
given  by  the  Act  of  1894  cannot  be  used  alternatively 
with  the  procedure  prescribed  by  the  Summary 
Jurisdiction  Acts.  Here  the  owner  is  not  known,  and 
to  save  delay,  which  in  many  cases  might  be  attended 
with  serious  danger  to  the  public  were  dangerous 
structures  not  at  once  taken  down  or  secured,  this 
speedy  method  of  service  of  summons  was  expressly 
provided.  A  notice  to  an  owner  that  his  building  is 
unsafe  admittedly  can  be  served  in  this  way.  I  sub- 
mit that  it  was  the  intention  of  the  f ramers  of  the  Act 
that  in  cases  where  delay  would  arise  in  finding  out 
the  name  or  address  of  the  owner  or  occupier  service 
of  a  summons  by  fixing  the  same  to  the  premises 
must  be  treated  as  a  good  service  by  the  magistrate 
on  evidence  that  the  name  and  address  of  the  owner 
was  not  known  to  the  complainant. 

Wbight,  J. — I  think  the  magistrate  was  justifiidd 
in  refusing  to  hear  this  summons,  on  two  groonds. 
First,  because  there  was  no  evidence  before  him,  so 
far  as  we  know,  that  the  premises  were  unoccupied  at 
the  time  that  the  summons  was  affixed ;  but  that,  in 
my  opinion,  is  a  very  small  point.  The  second  reason 
he  put  forward  is,  I  think,  far  more  important  and 
of  vrider  scope,  and  it  is  this,  that  in  the  present  case 
there  has  been  no  such  sufficient  inquiry  to  fijid  the 
owner  as  to  entitle  the  London  County  Council  to 
serve  the  summons  in  the  manner  prescribed  by 
section  188  of  the  Act.  The  true  oonstruetion  of  that 
section  appears  to  me  to  be  this :  Where  a  peraon  on 
whom  it  is  desired  to  serve  a  summons  can  oe  identi- 
fied by  reasonable  inquiry — ^not  a  prolonged  or  expen- 
sive inquiry,  but  an  ordinary  inquiry — ^then  the  pro- 
cedure marked  out  by  the  Summary  Jurisdiction  Acts 
ought  to  be  followed.  If,  on  the  other  hand,  an 
owner  cannot  be  found  after  such  an  inquiry  as,  for 
instance,  any  police-constable  knows  how  to  make  in 
cases  of  this  sort,  then  the  procedure  marked  out  by 
section  188  may  be  followed.  In  other  words,  the 
complainant  must  be  able  to  prove,  first,  that  there 
has  been  a  reasonable  inquiry  made ;  that  after  such 
inquiry  he  has  failed  to  ascertain  the  owner;  and, 
lastly,  that  the  premises  were  unoccupied. 

For  these  reasons  I  think  the  magistrate  was  right. 

Kennedy,  J. — I  agree. 
Eule  discharged* 

Solicitor  for  the  prosecution,  W.  A.  Blamland, 
Solicitor  for  the  defendant.   The  Solicitor  io  the 
treasury. 
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HlOH  OOUBT. 


GsAY  (Appellant)  v.  Sylvester  (Respondent). 


HiOH  Couet. 


Q.  B.  Div.  (Divuional  Court).     ]  r%  .    q^ 

(lindley.  M.B.,  and  Chitty,  L. J.)  J  ^^'  ^"• 

Oeay  {Appellant)  v.  Sylvestee  {Reap<mde7it).  (a.) 

Loeol  government  —  Sanitary    authority  —  Bye-law — 
Reaafmahlene99 — Prohibition  of  9aUs  on  fortsshore* 

A  tanitary  authority  woe  empowered  ^  a  local  Ad  to 
make  h/e-laws  and  regulations  with  reference  to  the  eta" 
be^tch  and  foresJiore  in  the  district,  which  were  vested  in 
the  sanitary  atUhority  for  the  purpose  of  public  walks 
and  pleasure  grounds.  Subsequently  to  the  passing  of 
the  local  Act  a  part  of  the  foreshore  was  converted  into 
an  esplanade.  The  sanitary  authority  made  a  bye-law 
prohibiting  the  sale  of  any  goods  on  any  part  of  the  sea- 
wacA,  foreshore,  or  esplanade,  except  by  the  direction  of 
the  sanitary  authority. 

Hdd,  thai  the  bye-law  was  not  unreasonable  or  ultra 


SpecUl  oftM  stated  by  jnstioes  for  the  ooonty  of 
Soatfaampton. 

An  infonnation  was  preferred  by  the  appellant 
•gainst  the  respondent  at  Ryde  Petty  Sessions, 
cfaaifpng  hi  ID  with  uDlawfuUy  soling  a  weekly  news- 
psper  on  the  Sundown  Esplanade  contrary  to  the 
bye-laws  of  the  sanitary  authority,  the  Sandown 
Urban  District  Council. 

The  justices  dismissed  the  information  subject  to 
this  case. 

Itwas  proved  or  admitted  that  the  sea-beach  and 
foreihore  at  Sandown  were  vested  in  the  urban 
district  oouncQ  for  the  purposes  of  public  walks  or 
pleasure  gronnds  by  virtue  of  a  provisional  order  of 
the  Local  Government  Board  duly  confirmed  by  the 
Looal  Ooverament  Board's  Provisional  Orders  Con- 
ibmation  (Oaister  Union,  &c.)  Act,  1877. 

By  section  7  of  the  same  Act  the  Sandown  Local 
Board  were  authorized  (subject  to  the  provisions  of 
the  PubUc  Health  Act,  1875)  to  make  bye-laws  and 
regulations  with  reference  to  the  sea-beach  and  fore- 
iboie  alonff  the  whole  frontage  of  their  district. 
Sobsequenfly  to  the  passing  of  tiiat  Act  the  esplanade 
was  made  on  part  of  the  sea-beach  or  foreshore. 

In  pursuaiioe  of  that  section  and  of  section  164  of 
the  PubBo  Health  Act,  1875,  the  Sandown  Local 
Board,  then  being  the  sanitary  authority  for  the 
uibsn  sanitaiy  district  of  Sandown,  in  1892  duly  made 
oefiain  bye-laws,  of  which  the  one  in  question  was  as 
foDows: 

**  A  person  shall  not  on  anv  part  of  the  sea-beach, 
forahore,  or  esplanades  sell  or  offer  or  expose  for 
mIs  any  conunomty  or  article,  or  let  to  hire,  or  offer 
or  expose  for  hire  any  chair,  seat,  or  other  thing 
ezospt  by  the  direction  of  the  sanitary  authoritv,  or 
in  any  such  part  or  parts  of  the  sea-beach,  foreshore, 
or  eoplanadwi  (if  any)  as  the  sanitary  authority  may 
\sf  notioe  affix  or  set  up  thereon  from  time  to  time 
moint  for  the  purpose,  and  every  person  who  shall 
onid  agatzist  such  bye-law  shall  be  liable  to  a 
penalty?^ 

The  juatioes  were  of  opinion  that  the  bye-law  was 
iO^gal,  inconsistent,  unreasonable,  and  repugnant  to 
the  law  of  England  and  that  it  did  not  enable  the 
■Bitary  anthority  of  Sandown  to  legalize  a  ntusance 
or  to  pfohibit  a  lawful  act  which  was  not  a  nuisance. 

ifaeinorran,  Q.C7.,  for  the  appellant. — ^The  justices 
■hoold  have  convicted  the  respondent.  This  bye- 
kv  is  not  unreasonable  having  regard  to  the  subject- 
■sttsr  to  which  it  is  directed — ^viz.,  the  regulation  of 
public  walks  and  pleasure  grounds.  The  justices 
tfaovght  that  they  were  bound  to  hold  the  fye-law 

(a.)  Beported  by  F.  O.   BoBDraoN,  Esq.,   Bar- 
rister-at-lAW. 


uUra  vires  on  the  authority  of  Munro  v.  Watsoii, 
57  L.  T.  Bep.  366,  36  W.  R.  Dig.  124,  and  Johnson 
V.  Mayor  of  Croydon,  16  Q.  B.  D.  708.  34  W.  E, 
Dig.  129.  Those  cases  were  decided  under  the 
Municipal  Corporations  Act,  which  authorizes  the 
making  of  bye-la  tRrs  for  the  good  rule  and  govern- 
ment of  the  borough,  and  for  the  prevention  and 
suppresBion  of  nuisances  not  otherwise  unlawful 
(see  Municipal  Corporations  Act,  1882,  s.  23).  These 
decisions  are  no  authority  as  to  the  validity  of  this 
bye- law,  made  under  a  different  authority  and 
directed  to  a  different  subject-matter. 

C.  A,  Russell,  Q.C.  {Dunhp  HUl  with  him),  for 
the  respondent. — In  determining  the  validity  of  a 
bye-law  the  test  is  to  see  whether  it  goes  beyond 
what  is  reasonably  necessary  for  the  protection 
required.  The  key-note  of  this  urban  district 
councirs  authority  to  make  bye-laws,  is  regulation, 
not  prohibition.  This  bye-law  is  far  too  wide.  It 
absoiutelv  prohibits  all  sales  on  the  sea-shore  except 
with  the  leave  of  the  council.  A  bye-law  to  be  valid 
in  such  a  case  as  this  must  lay  down  and  publish  one 
rule  for  everybody,  but  under  this  bye-law  licences 
may  be  granted  or  refused  for  different  reasons  which 
would  not  be  made  known  to  the  public. 

He  cited  MacdonaXd  v.  Lochrane,  51  J.  P.  629; 
Strickland  v.  Hayes,  44  W.  E.  398,  [1896]  1  Q.  B. 
290. 

LiNDLET,  M.E.  —  In  a  case  such  as  this  the 
authorities  are  not  very  much  use  as  a  guide  to 
the  right  decision.  It  is  necessary  in  each  case  to 
look  at  the  statutorv  authority  under  which  the 
bye-law  was  made  and  at  the  language  of  the  bye- 
law.  Under  a  local  Act,  the  local  authority  in  this 
case  were  empowered  to  acquire  the  foreshore  and  lay 
out  thereon  an  esplanade,  and  to  make  bye-laws  and 
regulations  with  raference  to  the  sea-beach  and  fore- 
shore along  the  whole  frontage  of  the  district.  Under 
that  section  the  local  authority  have  made  the  bye- 
law  in  question.  The  justices  came  to  the  conclusion 
that  the  bye- law  was  invalid  as  being  more  extensive 
than  the  circumstances  of  the  case  required.  lam 
not  prepared  to  go  that  length.  In  my  opinion  the 
bye-law  is  not  unreasonable  or  ultra  vires.  The 
justices  thought  they  were  bound  by  the  authority  of 
certain  deci&d  cases,  but  those  cases  were  decided 
under  the  Municipal  Corporations  Act,  1882,  the 
language  of  which  is  very  different  from  that  of  this 
loccd  Act,  and  the  bye-laws  made  under  the  Municipal 
Corporations  Act  are  addressed  to  a  very  different 
subject-matter  from  the  present.  It  is  one  thing  to 
make  a  bye-law  for  the  good  government  of  a  town 
and  another  for  the  regulation  of  an  esplanade  on  the 
sea-shore.  For  the  latter  purpose  it  does  not  seem 
to  me  to  be  an  unreasonable  thing  to  say  that  nothing 
shall  be  sold  on  the  esplanade  without  the  leave  of 
the  local  authority. 

Chitty,  L.  J. — I  agree.  I  do  not  think  that  this 
bye-law  can  be  impeached  on  the  ground  that  it  is 
unreasonable,  for  in  my  opinion  it  does  not  go  beyond 
the  requirements  of  the  case.  Having  regard  to  the 
manner  in  which  the  ground  was  acquired  for  the 
purpose  of  public  walks  and  pleasure  grounds,  I  do 
not  think  any  distinction  can  be  drawn  between  the 
forediore  and  the  esplanade  proper,  and  I  do  not 
think  it  unreasonable  that  persons  on  the  foreshore 
and  the  esplanade  shall  be  freed  from  the  importun- 
ities of  vendors  of  goods. 

Appeal  allowed.     Case  remitted  to  justices. 

Solicitors  for  the  appellant.  Woody  Bigg,  &  Nash, 
for  Wooldridge  d:  Wilton,  Sandown. 

Solicitors  for  the  respondent,  ffoptoood,  Strou^hUlf 
^  &  Hopwoodf 
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Bakek  v.  Williams. 


High  Court. 


Oct.  28.  29. 


Q.  B.  Diy.  ) 

(Wright  and  Kennedy,  JJ.) ) 

Baker  v.  Williams,  (a.) 

Animal — Regulation  of  cowsheds — CoiUayious  Diseases 
(AntTnals)  Act,  1878  (41  <fe  42  Vict.  c.  74),  s.  34— 
Dairies,  Cowsheds^  and  Milkskops  Order  of  1885, 
articles  7,  8,  13 — Regulations  of  local  authority — 
Ventilation — A  ir-  space. 

A  local  authority  has  power  under  section  34  of  the 
Contagious  Diseases  {Animals)  Act,  1878,  and  article  13 
of  t?ie  Dairies,  Cowsheds,  and  Milkshops  Order  of  1885, 
to  make  regulations  prescribing  the  amount  of  air-space 
to  be  provided  for  each  animal  kept  in  a  cowshed,  the 
term  **  ventilation "  in  that  article  including  **  air- 
space" 

Case  stated  by  justioes  of  the  borough  of  South- 
port. 

The  appellant,  Henry  Baker,  a  oowkeeper,  was 
convictea  on  the  20th  of  April,  1897,  for  having 
caused  a  sreatar  namber  of  cattle  to  be  at  one  time 
kept  in  a  building  nsed  as  a  cowshed  than  admitted 
of  the  provision  of  800  cubic  feet  of  air-space  for  each 
cow,  contrary  to  the  regulations  made  by  the  Corpora- 
tion of  South} tort  under  the  Contagious  Diseases 
(Animals)  Act,  1878,  and  the  Dairies,  Cowsheds,  and 
Milkshops  Order  of  1885. 

By  the  Contagious  Diseases  (Animals)  Act,  1878,  s. 
34,  the  Privy  CouncQ*  is  empowered  to  make  orders 
**  for  the  inspection  of  cattle  in  dairies  and  for  pre- 
scribing and  regulating  the  lighting,  ventilation, 
cleansing,  drainage,  and  water  supply  of  dairies  and 
cowsheds  in  the  occupation  of  persons  following  the 
trade  of  cowkeepers  or  dairymen,"  and  idso  "  for  au- 
thorizing a  local  authority  to  make  regulations  for 
the  purposes  aforesaid  or  any  of  them."  Bv  section 
58  every  such  order  is  to  have  effect  as  if  it  had  been 
enacted  by  that  Act. 

By  an  Order  in  Council  made  under  this  section  on 
the  15th  of  June,  1885,  and  intituled  the  Dairies, 
Cowsheds,  and  Milkshops  Order  of  1885,  it  is  pro- 
vided— Article  7 :  '*  It  shall  not  be  lawful  for  any 
person  following  the  trade  of  oowkeeper  or  dairyman 
to  begin  to  occupy  as  a  dairy  or  cowshed  any  building 
not  so  occupied  at  the  commencement  of  this  Order  " 
fviz.,  the  30th  of  June,  1885)  '*  unless  and  until  he 
first  makes  provision  to  the  reasonable  satisfaction  of 
the  local  authority  for  the  lighting  and  the  ventilation, 
including  air-space  .  .  .  of  the  same."  Article  8:  *'It 
shall  not  be  lawful  for  any  person  following  the  trade 
of  oowkeeper  or  dairyman  to  occupy  as  a  dairy  or 
cowshed  any  building,  whether  so  occupied  at  the 
commencement  of  this  order  or  not  if  and  as  long  as 
the  lighting  and  the  ventilation,  including  air-space 
«  .  •  thereof  are  not  such  as  are  necessary  or 
proper  ...  (a}  for  the  health  and  good  condi- 
tion of  the  cattle  therein.  .  .  ."  Article  13 :  **  A 
local  authority  may  from  time  to  time  make  regula- 
tions •  ••(&)  for  prescribinKand  regulating  the 
lighting,  ventilation,  cleansing,  drainage,  and  water- 
supply  of  dairies  and  oowsh^  in  the  occupation  of 
persons  following  the  trade  of  cowkeepers  or  dairy- 
men. •  .  ."  The  local  authority  under  the  above 
Act  and  Order  is,  in  a  borough,  the  mayor,  aldermen, 
and  burgesses  acting  by  the  councQ.  The  mayor, 
aldermen,  and  burgesses  of  the  borough  of  South- 
port,  in  pursuance  of  the  above  Act  and  Order,  made 
inter  alia  the  following  regulation  :   <*  Every  person 

*  These  powers  are  now  exercisable  by  the  Board 
of  Agriculture ;  see  52  &  53  Yiot.  c.  30,  s.  2. 
{a.)  Roportod  by  T.  R.  Oolquhoun  Dill,  Bsq  , 
lUrrister-at-Law, 


following  the  trade  of  a  oowkeeper  .  .  .  shsll 
not  cause  or  suffer  any  greater  number  of  cattle  to  be 
at  any  time  kept  in  a  building  used  as  a  •  .  . 
cowshed  than  will  admit  of  the  provision  of  800  cubic 
feet  of  free  air-space  for  each  cow." 

The  appellant  was  convicted  for  a  breach  of  thii 
regulation. 

Moulton,  Q.C.  {PicJcford,  Q.O.^  and  Horridge  with 
him),  for  the  axmellant. — The  regulation  is  ultni 
vires  and  bad.  A  local  authority  has  no  power  under 
the  Act  or  the  Order  of  1885  to  make  regulations  ai 
to  air-space.  ''Ventilation"  and  "air-space"  tre 
different  things.  When  **  ventilation  "  is  intended  to 
include  air'  space  it  is  so  expressed  in  the  order,  as  in 
articles  7  ana  8 ;  article  13,  under  which  the  regula- 
tion ¥ras  made,  enables  regulations  to  be  made  as  to 
ventilation,  but  is  silent  as  to  air-space. 

Macmorran,  Q.G.  (G.  H,  Pollard  with  him),  for  tbe 
respondent. — ^The  regulation  is  good.  Yentilattou 
must  be  taken  to  include  air-space.  Article  13  of  the 
order  merely  carries  out  article  8  in  detail,  and  tb«t 
definition  of  ventilation  in  article  8  is  inoorporated 
in  article  13.  The  object  is  that  cowkeepers  rasy 
know  from  the  regulations  of  the  local  anthori^ 
precisely  what  are  we  requirements  which  they  bsTie 
to  meet. 

He  cited  Ex  parte  Kimtstown,  18  L.  B.  Ir. 
509;  ExparU  Foreman,  So  W.  R.  370.  18  Q.  B.  D. 
393 ;  Beed  v.  Harvey,  28  W.  R.  423,  5  a  B-  D. 
184. 

Moulton,  Q,C.,  in  reply,  cited  Institute  of  FaUtd 
AgmU  V.  Lockwood,  [1894]  A.  C.  347. 

Oct.  29.— Weight,  J.— By  section  34  of  the  Con- 
tagious Diseases  (Animals)  Act,  1878,  power  wm 
given  to  the  Privy  Council  to  make  orders  authoriz- 
ing a  local  authority  to  make  regulations  for, 
amount  other  things,  regulating  *'  the  ventilation 
of  dairies  and  cowsheds."  By  section  58,  *'  Evor 
Order  of  Council  shall  have  ^ect  as  if  it  had  been 
enacted  by  this  Act."  Under  the  powers  so  gives 
the  Privy  Council  in  1885  made  an  order,  articiM  7 
and  8  of  which  deal  with  "ventilation,  induding 
air-space,"  and  article  13  of  which  gives  power  to 
local  authorities  to  make  regulations  respeetm^, 
amongst  other  things,  **  ventilation."  [His  lordship 
read  these  articles.]  The-  question  is  whether  fiw 
power  delegated  by  the  Privy  CouncQ  to  the  loosl 
authority  by  article  13  of  the  order  to  make  regula- 
tions as  to  the  ventilation  of  dairies  and  cowshedi 
includes  a  power  to  re^;ulate  air-space.  It  is  csr- 
tainly  strange  that  in  articles  7  and  8  of  the  Order  in 
Council  the  words  " including  air-space"  are  ex- 
pressly put  in  after  the  word  *'  ventilation,"  while  in 
artide  13  the  word  <*  ventilation  "  stands  by  itseif. 
It  may  be  that  the  omission  of  air-space  from  see* 
tion  13  is  intended  to  have  the  effect  of  excluding  it 
from  the  purview  of  the  local  authority.  It  may  be, 
on  the  other  hand,  that  the  words  "  inoloding  sir* 

Space"  in  articles  7  and  8  are  intended  to  be  a 
efinition  of  the  word  '*  ventilation  "  throughout  tbs 
order.  The  local  authority  for  the  borough  of  South- 
port,  purporting  to  act  under  the  powers  so  del»« 
gated  to  them,  have  made  a  regulation  as  to  tbs 
air-space  whidi  must  be  provided  in  all  oowsheds 
withm  their  jurisdiction.  [His  lordship  read  the 
regulation.] 

The  suggestion  is  that  that  regulation  is  ultra  virtt* 
The  justices  have  held  that  it  is  vslid  and  binding, 
and  have  convicted  the  appellant  for  a  breach  of  it 

It  is  to  be  observed  that  by  section  58  of  the  Aob 
of  1878  the  Order  in  Council  is  to  have  tiie  same  effset 
as  if  it  were  enacted  by  the  Act  itself.  What,  thsiu 
is  the  effect  of  that  provision  on  the  <juestion  which; 
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High  Goitbt. 


Bakeb  v.  Williams. — Towin£ND  v.  Kibkham. 


Court  op  Appeal. 


WB  an  ooDfliderin^  P  The  case  of  The  Institute  of 
PtUent  Agents  v.  Lockwood^  to  which  we  have  been 
nfecred,  decides  thafc  in  each  a  case  the  proper 
ooone  of  ooostmotion  is  to  read  the  ori^nal  Aot  and 
tie  subordinate  legislation  toi^ether.  That  seems  to 
me  the  right  principle  to  adopt*  Acting  upon  that 
weflsd  that  the  principal  Aot  authorizes  the  regiila- 
tion  of  **  ventilation,"  and  the  subordinate  legis- 
IbKuS,  the  Order  in  GounoU,  deals  in  two  places  with 
*'  ventilation,  including  air-space,"  and  in  a  third  with 
"  Tentilation "  pure  and  simple.  Beading  the  two 
together  it  seems  to  me  that  there  is  no  such  inoon- 
■itency  as  to  make  article  13,  if  the  word  **  ventila- 
tion'' is  there  construed  as  including  air-space,  at 
vsrianoe  with  the  principal  Aot.  Articles  7  and  8  of 
tbe  Order  in  Council  show  that  the  word  '*  venti- 
Ittion  '*  in  the  order  includes  air-space,  and  I  see  no 
reison  why  it  should  not  be  construed  as  including 
air-epaoe  aJso  in  ardole  13.  If  there  is  any  hardship 
mtian  14  of  the  Order  gives  power  to  the  Privy 
Gomicil— and  now,  I  presume,  to  the  Board  of  Agri- 
enltore— to  cancel  any  regulation  if  it  is  of  too 
mtrictive  a  character  or  otherwise  objectionable.  I 
am  therefore  of  opinion  that  the  justices  were  right, 
and  that  their  decision  must  be  apheld. 

EminEDT,  J. — The  only  question  that  we  have  to 
decide  in  this  case  is  whether  the  reflation  of  the 
local  authority  dealing  with  air-space  is  ultra  vires  or 
not  Without  repeating  what  has  been  said  by  my 
Ivother  Wright  on  the  construction  of  the  Act  of 
Parhament  and  the  Order  in  Council,  I  will  only  say 
tiiat  there  is  nothing  that  satisfies  me  that  a  regula- 
tion made  by  a  local  authority  in  pursuance  of  the 
powsfs  delegated  by  the  Act  and  Oraer  may  not  deal 
with  air-spaoe.  Does  the  word  *'  ventilation  "  when 
it  is  used  alone  in  article  13  exclude  air-space  P  It 
ii,  no  doubt,  a  difficult  question  to  answer,  but  since 
I  aee  nothing  in  the  Act  or  Order  which  compels  me 
to  hold  that  the  word  '*  ventilation"  excludes  air- 
apaoe  I  think  the  word  may  fairly  be  given  its 
indosive  meaning  in  article  13,  and  that  the  power 
of  reffolating  ventilation  given  to  the  local  authority 
Bdadfls  the  power  of  regulating  air-space.  If  the 
argnment  of  oonvenience  may  be  looked  at  I  think  it 
la  certainly  more  satisfactory  that  the  local  authority 
ahooldfixa  definite  minimum  requirement  of  cubic 
last  of  air  rather  than  that  the  cowkeeper  should  not 
know  what  the  requirements  are.  It  seems  to  me, 
therefore,  that  there  is  no  reason  why  the  powers  of 
artide  13  should  not  been  given  this  wider  meaning, 
and  that  the  regulation  is  valid. 

Appeal  dismissed, 

Sdidtors  for  appellant,  PritcJuird,  Enghfield,  &  Co., 
lor  Arthur  8,  Maiher,  Liverpool. 

Solicitor  for  respondent,  J,  Davies  Williams^  South- 
port. 


Nov.  16. 


OTourt  of  UpptBl. 

From  Q.  B.  Div.         ) 

(A  L.  Smith,  Bigby,  and  } 

CoDinfl,  LJJ.)  ) 

TOWVXND  V.  EntKHAM.  (a.) 

Pradice^Diiiriet  registrar — Jurisdiction — Power  to  set 
aside  judgment — Ord,  36,  rr.  1,  6,  6. 

Where,  in  an  action  proceeding  in  a  district  registry, 

(s.)  Reported  by  F.  G.  BiroxiSB,  Esq.,  Barrist^er- 
at-Law. 


the  plaintiff  has  signed  judgment  in  default  of  appear^ 
ance,  the  district  registrar  has  jurisdiction  to  set  the 
judgment  aside  on  the  ground  that  it  has  been  entered  for 
a  larger  sum  than  was  in  fact  due, 

Tne  effect  of  rule  6  of  order  35  is  that  in  all  matters 
other  tftan  those  in  which  the  district  registrar  has 
exclusive  jurisdiction  under  rules  1-6,  proceedings  may 
he  taken  either  before  the  district  regular  or  a  master. 

Appeal  from  an  order  of  Bdy,  J.,  at  chambers. 

The  action  was  brought  to  recover  a  loan,  and  wns 
commenced  in  the  district  registry  of  Manchester. 
The  defendant  having  made  default  in  appearance, 
the  plaintiff  signed  fioal  judgment. 

The  defendant  applied  to  the  district  registrar  to 
set  aside  the  judgment  on  the  ground  that  it  had  been 
signed  for  £7  more  than  was  in  fact  due. 

The  district  registrar  set  the  judgment  aside,  and 
directed  that  judgment  should  be  entered  for  the 
proper  sum. 

On  appeal  Day,  J.,  held  that  the  district  registrar 
had  no  jurisdiction  to  make  any  order  in  the  action 
after  final  judgment  had  once  been  catered,  and 
he  ordered  that  the  original  judgment  should 
btaud. 

The  defendant  appealed. 

By  ord.  35,  r.  1  :  *'  Where  a  cause  or  matter  is  pro- 
ceeding in  a  district  registry,  all  proceedings,  except 
where  by  these  rules  it  is  otherwise  provided,  or  the 
court  or  a  judge  shall  otherwise  order,  shall  be  taken 
in  the  district  registry,  down  to  and  including  the 
entry  of  final  judgment." 

By  rule  5  :  *'  Where  a  cause  or  matter  is  proceeding 
in  a  district  registry,  all  proceedings  relating  to  the 
following  matters — namely  :  (a)  Leave  to  enter  judg- 
ments under  ord.  16,  rr.  60  and  61 ;  (6)  leave  to  issue 
or  renew  writs  of  execution ;  (c)  examination  of  judg- 
ment debtors  for  garnishee  purposes,  or  under  ord. 
42,  r.  32 ;  (d)  garnishee  orders ;  (e)  charging  orders 
niH;  i^f)  interpleader  orders,  shall,  unless  the  court 
or  a  judge  shall  otherwise  order,  be  taken  in  the 
district  registry." 

By  rule  6 :  '*  Where  a  cause  or  matter  is  proceed- 
ing in  a  district  registry,  the  district  registrar  njay 
exercise  all  such  authority  and  jurisdiction  in  respect 
thereof  as  may  be  exercised  by  a  judge  at  chambers, 
except  such  as  by  these  rules  a  master  or  chief  derk 
is  precluded  from  exercising.*' 

Montague  Lush,  for  the  defendant. — The  learned 
judge  thought  the  case  was  governed  by  rule  1  of 
order  36,  which  eives  a  district  registrar  jurisdiction 
down  to  final  judgment  only.  But  rule  6  gives  luris- 
diction  in  matters  subsequent  to  judgment,  and  rule 
6  gives  all  the  jurisdiction  whidi  a  master  has  in  a 
London  cause,  it  is  dear  that  in  a  London  cause  a 
master  might  set  aside  a  judgment  by  default  if  it  had 
been  obtained  improperly.  The  district  registrar, 
therefore,  had  jurisdiction  in  this  case. 

Carrington,  for  the  plaintiff. — ^Bule  6  merely  enables 
a  district  registrar  to  exercise  the  jurisdiction  which 
has  already  been  given  him  in  the  same  way  as  a 
master  exercises  his  jurisdiction.  If  it  gave  hun  all 
the  jurisdiction  of  a  master,  the  preceding  rules  would 
be  superfluous.  The  jurisdiction  of  a  district  regis- 
trar doea  not  extend  beyond  final  judgment  except  in 
respect  of  the  matters  mentioned  m  rule  6.  In  Hood 
&  8ons  V.  Yates,  42  W.  B.  412,  [1894]  1  Q.  B.  240,  it 
was  held  that  a  district  registrar  had  no  jurisdiction 
to  make  an  interpleader  order,  and  in  consequence  of 
that  dedsion  rule  6  was  altered  so  as  to  include  inter- 
pleader orders.  Bule  6  does  not  mention  the  setting 
aside  of  a  judgment  obtained  on  default  of  appear- 
ance. 

A.  L.  SiCTTH.  L.J. — Bule  I   of  order  35  says  ihat, 
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where  a  oanse  is  prooeediog  in  a  district  registry,  all 
prooeedings  shall  be  taken  in  the  district  registry 
down  to  and  including  the  entry  of  final  judgment. 
I  will  not  read  rules  2,  3,  or  4,  but  I  obsOTve  that  the 
same  word  '<  shall "  is  used  in  each  of  them.  Then 
we  come  to  rule  5,  where  again  the  word  "shall" 
is  used ;  it  says  that  all  proceedings  in  certain  speci- 
fied matters  which  come  after  Judgment  shaU  be 
taken  in  the  district  registry,  in  my  opinion  those 
rules  give  exclusive  jurisdiction  to  the  district 
registrar  in  all  the  matters  there  mentioned,  ^eo 
rule  6  says  that  a  district  registrar  may  exercise  all 
such  jurisdiction  as  a  master  may  exercise.  I  think 
that  that  rule,  accordiog  to  its  true  construction, 
gives  the  district  registrar  concurrent  jurisdiction  in 
all  matters  in  which  exclusive  jurisdiction  has  not 
been  given  to  him.  The  case  of  Hood  A  Sons  v. 
Yates  has  been  referred  to.  In  my  opinion  the 
judges  there  went  further  than  was  necessary  for  the 
actual  decision  of  the  case,  which  was  that  the 
master  had  luiisdiction.  I  think  tiiat  without  over- 
ruling that  decision  we  may  state  what  in  our  judg- 
ment is  the  true  construction  of  the  rules.  The 
action  of  the  Bule  Committee  in  altering  the  rule  in 
consequence  of  what  the  judges  said  in  that  case  is 
quite  intelliffible.  I  think  therefore  that  tiie  district 
registrar  had  jurisdiction,  and  this  his  order  must  be 
allowed  to  stand. 

BiGBT  and  Collins,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plainti£P,  Sims  &  Symes, 

Solicitors  for  the  defendant,  Shaw,   TremeUen,  & 
Kirkman, 


Nov.  3. 


From  Chan.  Div.  ) 

(lindley,  li.E.,  and  Chitty,  L.J.) ) 

FoLLOG£  v.  Gable,  (a.) 

Bankers'  Books  Evidence  Act,  1879  (42  Vict,  c.  11),  m. 
3-7 — Banking  account  of  third  party — Inspection 
he/ore  trial. 

Section  7  0/  the  Bankers'  Books  Evidence  Act,  1879, 
was  not  intended  to  confer  power  on  the  court  to  order 
that  a  party  to  legal  proceedings  should  have  liberty  to 
inspect  and  take  copies  of  entries  in  a  banker's  books  of 
the  accounts  of  persons  who  are  not  parties  to  the  action. 

Appeal  of  the  defendant  from  an  order  of  Keke- 
wioh,  J. 

The  action  was  brought  for  the  rescission  of  a  con- 
tract between  Ihe  plaintiff  and  defendant  for  the 
Sarchase  of  150  shares  in  the  (}resham  Gold  Exploring 
yudicate.  Limited. 

The  plaintiff  alleged  that  the  defendant,  who  was 
at  that  time  a  director  of  the  said  company,  on  or 
about  the  2nd  of  December,  1895,  made  certain  false 
representations  to  him  in  respect  of  the  position  of 
the  company,  by  which  he  was  induced  to  buy  the 
■aid  shares.  The  particular  representation  was  that 
the  company  had  at  its  bankers  a  sum  of  £87,000 
cash  undivided. 

The  defendant  by  his  defeuoe  denied  that  he  ever 
made  any  of  the  representations  alleged,  and  asserted 
that  the  statement  as  to  the  undivided  sum  of  £87,000 
was  true. 

The  pleadings  having  been  dosed,  Kekewich,  J., 
made  an  order  on  summons,  before  the  action  bad 
been    set   down    for    trial,   that    the    plaintiff,    the 

(a.)  Beported  by  W.  Shallcross  Goddabd^  Esq., 
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applicant,  be  at  liberty  upon  three  dear  days'  notics 
in  writing  to  Messrs.  Smith,  Payne,  &  Smith,  bankers, 
to  inspect  and  take  copies  of,  or  extracts  from,  any 
accounts  in  the  books  of  the  bankers  in  the  name  of 
the  Gh-esham  Gold  Exploring  Syndicate,  Limited, 
pursuant  to  the  provisions  of  the  Bankers'  Booki 
Evidence  Act,  1879,  but  such  inspection  was  to  be 
limited  to  showing  tiie  balances  of  the  said  oompany 
in  the  books  of  the  said  bankers  on  the  2nd  of 
December,  1895. 

Section  7  of  the  Bankers'  Books  Evidence  Act,  1879, 
is  as  follows :  *'  On  the  application  of  any  party  to  a 
legal  proceeding  a  court  or  judge  may  order  that 
such  party  be  at  liberty  to  inspect  and  take  copies  of 
any  entries  in  a  banker's  book  for  any  of  the  purpose 
of  such  proceedings.  An  order  under  this  section 
may  be  made  either  with  or  vrithout  summoning  the 
bank  or  any  other  party,  and  shall  be  served  on  the 
bank  three  dear  days  before  the  same  is  to  be  obeyed, 
unless  the  court  or  judge  otherwise  directs." 

The  defendant  appealed. 

Mark  Romer,  for  the  appellant. — Apart  from  the 
Baukers'  Books  Evidence  Act  entries  in  banken* 
books  would  not  be  evidence  against  third  partiei. 
This  order  should  not  have  been  made  unless  it  was 
clear  that  the  account,  though  not  kept  in  the  name 
of  the  defendant,  was,  in  substance  and  in  fact,  kept 
on  his  behalf:  Howard  v.  Beail,  37  W.  B.  555,  23 
Q.  B.  D.  1 ;  South  Staffordshire  Tramways  Co.  v.  Ehh- 
smith,  44  W.  E.  97,  [1895]  2  Q,  B.  669. 

A,  J,  Walter,  for  the  Gh-esham  Syndicate. — ^I  am  not 
a  party  to  the  action,  and  the  plaintiff  is,  in  reality, 
asking  me  for  a  proof  before  the  trial,  which  he  has 
no  right  to  ask  for.  The  Act  was  not  intended  for 
such  a  purpose ;  its  object  was  to  relieve  bankers  of 
the  inconvenience  of  having  to  produce  their  books 
on  subpoena. 

Ernest  Pollock,  iot  the  plaintiff. — Arnott  v.  Hayes, 
36  W.  B.  246,  36  Ch.  D.  731,  clearly  shows  that  this 
process  is  right,  in  lieu  of  a  subpoena  duces  tecurn. 

He  referred  to  In  re  Marshfield,  Marshfidd  v. 
Hutchings,  34  W.  B.  511,  32  Ch.  D.  499. 

Romer  replied. 

Liin>LST,  M.R. — I  think  this  case  raises  a  question 
of  enormous  importance  to  the  public  and  to  oom- 
merdal  people  in  particular.  [His  lordship  stated  the 
facts,  and  continued :]  Just  consider  what  it  meant. 
The  application  is  to  compd  bankers  to  give  leave  to 
somebody  else  to  look  at  and  take  copies  of  entries  of 
a  third  party  who  has  nothing  to  do  vrith  the  litiga- 
tion. That  appears  to  me  to  be  absolutdy  contrary 
to  every  principle  of  law  relating  to  discovery  and  to 
the  settled  practice  of  the  court.  It  was  said  that  the 
court  had  power  to  make  the  order  under  section  7 
of  the  Bankers'  Books  Evidenoe  Act,  1879.  The 
Bankers'  Books  Evidence  Acts  were  passed  for  a  very 
definite  purpose.  Before  the  Acts  the  procedure  was 
to  serve  a  derk  of  the  banker  wilh  a  subpoena  to  attend 
at  the  trial  and  produce  the  books.  That  was  ex- 
tremdy  inconvenient  to  bankers  whose  books  were  in 
daily  use,  and  so  the  Acts  were  passed  to  pcotect 
them  from  that  inconvenience,  and  they  are  now  pro- 
tected by  sections  3  to  6  of  the  Act  of  1879.  These 
sections  were  not  intended  to  apply  to  litigants,  bat 
to  enable  bankers  to  send  attested  copies  of  entries  in 
their  books  instead  of  the  books  themsdves.  Then 
comes  section  7,  which  has  nothing  to  do  with  pro- 
tecting bankers  from  inconvenience ;  it  has  to  do  with 
litigants.  [His  lordship  read  the  section.]  If  that 
is  taken  literallv,  it  means  that  any  party  to  a  pro- 
ceeding may  take  copies  of  entries  of  the  account  of 
anybody  dse  not  a  par^  to  the  action.  Such  an 
interpretation  would  be  simply  monstrous,  and  I  will 
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not  be  a  party  to  any  aaoh  decision.  Obvioosly  the 
BMaaiDg  was  to  give  facdlitiea  for  the  taking  of  oopies 
of  entruB  of  penona  who  are  parties  to  the  litigation 
and  no  other. 

Of  oonrae  a  party  to  an  action  may  be  an  nndis- 
doeed  principeJ,  a  hankiDg  account  in  the  name  of 
another  person  being  really  his,  and  possibly  section 
7  can  in  tiiat  case  be  used  to  obtain  inspection  of  the 
account ;  bat  when  the  court  is  asked  to  throw  open 
to  third  parties  the  accounts  of  persons  who  are  not 
parties  to  the  litigation,  it  ought  not,  as  a  general 
rale,  to  accede  to  t£e  request.  I  do  not  say  that  such 
a  thing  can  never  be  done,  but  the  court  must  take 
care  thiat  the  section  is  not  made  use  of  oppressively. 
It  may  he  that  at  the  trial  the  court  may  make  an 
order  on  a  person  who  could  be  subposnaed  to  bring 
copies  of  the  accounts ;  we  are  not  dealing  with  that 
caae  here.  The  plaintiff  wants  to  see  the  credit  stand- 
mg  to  the  company's  account  at  a  particular  time. 
In  Older  to  do  so  he  must  be  able  to  overhaul  ^e 
vhole  account  for  half  a  year,  and  will  see  all  the 
partioolars  to  which  the  figures  relate ;  in  short,  he 
will  have  a  roving  inspection  of  the  account,  and 
against  that  we  must  protect  third  parties. 

The  order  must  be  discharged  altogether,  with 
coats,  and  the  plaintiff  must  be  left  to  do  what  he 
can  at  the  trial,  and  the  bankers  must  be  left  to  the 
protection  of  the  Act.  It  would  be  far  too  mis- 
chievous and  oppressive  to  make  the  order. 

Chittt,  L.J.— The  Act  of  1879  is  divided  into  two 
portions.  Sections  3  to  6  are  in.tended  to  relieve 
bankers,  and  section  7  is  different,  and  relates  to  the 
parties  to  ^e  litigation.  This  is  the  account  of  a 
third  person  who  has  been  served  and  objects  to 
hare  his  account  inspected  before  trial.  This  is  an 
attempt  to  obtain  inspection  of  the  account  of  a  tiiird 
party  Inr  means  of  section  7.  Although  in  terms  it  is 
not  aaid  that  the  account  must  be  that  of  a  party  to 
the  action,  yet  the  court  ought  to  exercise  the 
greatest  caution  in  making  an  order  relating  to  the 
aeooont  of  a  third  person. 

In  this  case  the  mspection  must  run  over  a  period 
of  at  least  five  montns.  In  order  to  ascertain  the 
baknce  on  the  2nd  of  December  the  plaintiff  would 
have  the  right  to  see  the  account  from  the  dOth  of 
Jane  preceding  to  that  date ;  he  would  be  entitled  to 
look,  not  merely  at  the  figures,  but  also  at  the  names 
and  the  various  items,  and  would  ransack  the 
aoooont  and  obtain  particulars  of  what  he  had  no 
light  to  look  at. 

In  my  opinion  the  7th  section  was  not  intended  to 
he  need  for  any  such  purpose,  and  it  would  infiict  a 
great  injustice  on  third  persons  if  such  an  order  as 
haa  been  made  were  allowed  to  stand. 

Appeal  allowed. 

Solidtors,  ChesUm  &  S<m9;  Wilson,  Bristow,  A 
Oarpmael;  H.  F.  Pollock. 


How,} 
0       ) 


Aug.  4,  1897. 


From  Chan.  Div, 

(lindley.  Lord  Ludlow, 

and  Caiitty,  L. JJ  ' 

South  Afbicax  Bbfxjblio  v.  La  Comfagnie  Franco- 
BxLOB  Du  Chemin  de  Feb  du  Nob  de  la 
BxpuBLiQins  SuD  Afkioane.  (a.) 

Practice — Foreign  Btate  plaintiff— Action  for  appoint- 
wtent  of  new  trtuiee — Counter-claim  for  damagee  for 
lihel— Order  excluding  counter-dairA—B.  S,  C,  1883, 
ord.  19,  r.  27;  ord.  21,  r.  16. 

The  fad  that  the  plaintiff  ia  a  foreign  elate  is  not  a 
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euficient  recuon  for  cUloufing  the  defendant  to  set  up  by 
way  of  counter-claim  a  claim  which  he  could  not  set  up 
against  an  ordinary  plaintiff.  An  order  will  therefore 
he  made  excluding  a  counter-claim  for  damages  for  a 
libel  alleged  to  have  been  published  by  a  foreign  state, 
which  is  plaintiff  in  an  action  seeking  the  appointment 
of  new  trustees  of  a  fund  in  court. 

Appeal  from  North,  J. 

The  plaintiff  republic  brought  an  action  for  the 
appointment  of  a  new  trustee  of  large  sums  of  money 
which,  in  pursuance  of  an  agreement  between  the 
republic  and  the  defendant  railway  company,  had 
been  lodged  in  a  bank  in  the  joint  names  of  two 
trustees,  one  of  whom  represented  the  plaintiffs  and 
the  other  the  defendants.  The  plaintiffs*  trustee 
had  since  died.  By  their  defence  the  defendants 
submitted  that  it  would  be  inequitable  that  the 
funds  should  again  be  placed  under  the  control  of 
the  plaintiffs^  by  being  placed  in  joint  names  or 
otherwise,  except  upon  the  terms  of  the  plaintiffs 
agreeing  to  observe  tne  agreement  already  mentioned 
between  the  plaintiffis  and  the  defendants.  By  way 
of  counter-claim  the  defendants  claimed,  inter  alia, 
£100,000  damages  for  a  libel  alleged  to  be  contained 
in  a  letter  dated  the  8th  of  June,  1895,  which  the 
Govemmi'nt  commissioner  of  railways  of  the  South 
African  Kepublic  had  written  to  the  defendants,  and 
sent  for  publication  to  the  London  Stock  Exchange, 
where  it  was  accordinglv  published.  In  substance, 
the  alleged  libel  consistea  ox  statements  that  the  con* 
ditions  of  the  concession  granted  by  the  Gbvemment 
of  the  South  African  Bepublic  had  not  been  duly 
fulfilled,  and  that  the  writ^  of  the  letter  had  advised 
the  Government  of  the  Bepublic  not  to  pay  any 
interest  on  the  share  capital  of  the  defendant  com<- 
pany  (such  interest  being  guaranteed  by  the  Govern- 
ment) until  the  matter  should  have  been  investigated. 
The  defendants  alleged  that  in  consequence  of  this 
letter  the  committee  of  the  London  Stock  Exchange 
refused  to  grant  a  quotation  of  the  shares  of  the 
defendant  company,  and  the  company  suffered  serious 
injury. 

North,  J.,  on  the  application  of  the  plaintiffs, 
made  an  order  excluding  from  the  counter-claim  the 
defendants'  claim  for  damages  for  libel. 

The  defendants  appealed. 

Cozens  Hardy,  Q»C.,  and  Vernon  B.  Smith,  Q,C,,  for 
the  appeal,  referred  to  B.  S.  C,  1883,  ord.  21.  r.  15, 
ord.  19,  r.  27,  ord.  36.  rr.  2.  8,  ord.  21,  r.  15 ;  Strous- 
bergY.  Bepublic  of  Costa  Bica,  29  W.  B.  125;  and 
Annual  Practice,  1897,  vol.  1,  p.  475,  where  Oriend- 
toveen  v.  Hamlyn,  8  Times  L.  B.  231  is  dted. 

Swinfen  Eady,  Q,C,,  and  Waggett,  for  the  plaintiff 
Bepublic  were  not  called  upon. 

Lindley,  L. J.,  stated  the  facts,  and  proceeded :  I 
say  nothing  at  ail  about  foreign  republics  suing  or 
being  sued  here,  and  the  possibility  of  actions  for 
Ubel  being  brought  a^painst  or  by  them.  I  treat  this 
as  an  action  by  a  foreign  gOTcmment  which  submits 
to  the  jurisdiction  of  &e  court  as  regards  all  matters 
which  are  properly  raisable  in  such  an  action. 
Amongst  such  questions  as  can  be  raised  are  the 
questions  which,  according  to  our  practice,  may  be 
raised  under  a  counter-claim,  and  I  suppose  that, 
subject  to  the  rules,  the  question  of  libel  may  be  raised. 
Let  us,  therefore,  treat  this  as  an  ordinary  action  by  an 
ordinary  individual  subject  to  the  jurisdiction  of  the 
court.  Does  anyone  suppose  for  a  moment  that  this 
cross-action— for  that  is  what  it  really  is,  call  it  what 
you  like — that  this  cross-action  for  libel  would  be 
allowed  to  be  tacked  on  to  such  a  claim  as  I  have 
suggested,  and  be  brought  and  tried  here  along  with 
I  that  other  claim  ?    The  question  has  only  ia  b^  s^Ved 
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to  answer  itself.  Of  oonne  it  would  not.  What  would 
be  done,  whether  the  thing  would  be  struck  out  or 
whether  there  would  be  a  transfer  of  part  of  the 
action  to  the  Queen*s  Bench  Division,  I  do  not  know  ; 
but  I  should  think  myself  that  any  judffe  in  the 
Ghanoery  Division  would  strike  it  out,  and  leave  the 
defendants  to  bring  a  cross-action.  That  is  precisely 
what  North,  J.,  has  done.  Then  it  is  pointed  out, 
and  trulv  pointed  out,  that  the  position  of  the  defend- 
ant would  be  very  different  if,  instead  of  the  plaintifb 
he  had  an  ordinaiy  opponent,  aeainst  whom  he  could 
bring  a  cross-action.  It  is  said,  and  it  is  true,  that 
a  cross-action  will  not  lie  against  the  present  plaintifib, 
unless  they  submit  to  be  sued  here,  and  really  we 
are  asked  to  put  them  upon  the  terms  of  submittinsr 
to  be  sued  here  in  an  action  for  libel.  How  can  we  r 
It  seems  to  me  absolutely  wrong,  whether  it  is  under 
ord.  21.  r.  15,  or  under  ord.  19,  r.  27.  I  should  my- 
self say  it  falls  under  both.  I  should  say  a  joining 
of  this  action  for  libel  with  this  action  for  the 
appointment  of  new  trustees  and  the  protection  of 
funds  is  very  seriously  calculated,  in  the  words  of  ord, 
19,  r.  27,  to  "prejudice  or  embarrass  the  fair  trial  of 
the  action."  1  do  not  know  how  a  judge  would  do 
it  except  piecemeal,  and  I  think  he  would  be 
perfectly  justified  in  striking  it  out  under  that  rule. 
If  not,  it  is  quite  justifiable  to  strike  it  out  under  the 
other.  The  broaa  question  is  whether  we  ought  to 
allow  this  counter-daim  to  stand  on  the  ground  that 
if  we  do  not  the  defendants  will  be  in  a  difficulty 
about  suiug  Ihe  plaintiffs.  I  do  not  think  that  it  is  a 
sufficient  reason.  I  tbink  that  the  order  is  perfectly 
right,  and  the  appeal  must  be  dismissed. 

Lord  Lttdlow,  L.  J. — I  am  of  the  same  opinion. 
The  principal  object  in  this  action  is  to  protect  the 
funds  in  court  and  to  obtain  the  appointment  of  a 
new  trustee.  That  is  the  ostensible  object.  The 
defendant  takes  advantage  of  the  republic  having 
brought  itself  within  the  jurisdiction  of  the  court 
here  to  start  a  oounter-claim  in  respect  of  an  alleged 
libel,  daiminff  very  heavy  damages.  That  portion  of 
the  counter-daim,  and  the  defence  which  rdates  to 
the  damages  recoverable  in  that  counter-claim  for 
libel,  has  oeen  struck  out  by  the  learned  judffe,  and 
the  <]^uestion  here  is  whether  he  was  justified  in  so 
strikmg  it  out.  Now,  I  distinctly  say  that  I  express 
no  opinion  as  to  whether  a  counter-daim,  which  is 
reallv  a  cross-action,  can  be  brought  against  the 
South  African  BepubUo.  I  state  no  opinion  upon  it, 
but  for  the  purposes  of  the  present  case  I  assume  it 
oan,  and  I  treat  the  republic  as  an  ordinary  litigant 
who  has  come  here,  and  so  has  brought  himsdf 
within  the  jurisdiction  of  the  court  here.  Now,  sup- 
pose it  had  stood  in  that  way,  suppose  that  the 
plaintiff  here,  instead  of  being  the  South  African 
Republic,  had  been  an  ordinary  individual;  what 
course  would  be  adoi>ted  by  the  learned  jud^  in 
regard  to  a  counter-daim  of  this  kind  P  I  unhesitat- 
ingly say  that  under  ord.  19,  r.  27,  or  probably  under 
ora.  21,  r.  15y  the  judffe  would  strike  out  such  a 
counter-claim,  and  would  not  permit  it.  I  think 
that  is  what  ought  to  be  done  in  this  case.  Probably 
it  would  be  struck  out  in  chambers,  and  the  learned 
judge  would  say  tiiat  the  plaintiffs  could  bring  an 
independant  action.  But  then  it  is  said  that  that 
is  all  very  well  in  the  case  of  a  private  individual, 
because  against  him  you  can  bring  a  cross-action, 
but  that  is  not  the  case  here,  because  the  defendant 
could  not  bring  an  action  for  libel  against  the 
republic.  It  is  the  fact  that  the  republic  has  sub- 
mitted to  the  jurisdiction  of  this  court,  and  that,  it  is 
contended,  enables  tLe  plaintiffs  to  do  what  they  are 
now  doing.  We  are  asked  therefore  to  give  effect  to 
iLat  vvhiuh  has  been  done  by  the  repuUic — ^namdy, 


to  give  an  advantage  to  the  defendants  because  the 
republic  has  submitted  to  the  jurisdiction  of  the 
courts  and  enabled  him  to  bring  an  action  which  hs 
otherwise  could  not  have  brought.  I  do  not  think 
that  is  right.  I  do  not  think  that  can  be  supported 
on  any  ground.  I  think  therefore  that  the  learned 
judge  at  chambers  was  perfectly  right  in  striking  out 
so  much  of  this  counter-daim  as  rdated  to  the 
damages  claimed  on  the  ground  of  libel. 

Ohitty,  L.  J. — I  am  of  the  same  opinion.  I  ez- 
dude  entirdy  from  consideration,  for  the  purposes  of 
this  judgment,  the  drcnmstance  that  the  Soutii 
African  KepubUc  is  plaintiff,  and  I  deal  with  the 
case  upon  the  same  tooting  as  if  the  plaintiffs  were 
ordinary  subjects  of  the  Queen  resident  here.  In  my 
opinion  it  is  right,  under  either  or  both  of  the  two 
rules  that  have  been  referred  to,  to  exdude  from  this 
action  the  counter-daim  for  libd.  The  nature  of  the 
action  has  been  already  stated  by  the  lord  justices. 
The  plaintiffs  only  ask  for  the  appointment  of  a  new 
trustees,  but  the  defence  raises  the  question  whioh 
for  the  purpose  of  oar  present  decision  may  be  shortly 
stated  as  a  claim  that  the  fund  is  not  a  trust  fond 
either  in  whole  or  in  part.  It  seems  to  me  it  wodd 
be  wrong,  on  the  supposition  on  whioh  I  proceed, 
to  allow  this  counter-claim  for  damages  K>r  lihd 
to  stand.  You  might  no  doubt  separate  the  iasaes, 
and  the  issue  of  libel  might  be  sent  to  a  jury,  bat  I 
thiak,  for  the  reasons  that  have  already  been  given, 
that  it  is  not  right  to  allow  such  a  counter-daim  as 
this  to  stand.  For  these  reasons  I  think  the  order 
of  North,  J.,  was  right  in  exduding  it. 

Appeal  drnnissed. 

Solidtors,  Harwood  <&  Stephenson ;  Clark,  Bawlm, 
A  Co. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  A.  L.  [  July  29,  1897. 

Smith  and  Bigby,  L.J  J.)      ) 

Oablton  Steamship  Co.  v.  Oabtlk  Mail 
Packets  Co.  (o.) 

Ship — Charier-party  —  Berth  for   loading — Ordar  by 
charterers — Tides, 

By  a  charter-party  a  ship  was  to  proceed  to  a  certain 
dockt  or  so  near  thereunto  as  she  could  safely  yet,  and 
there  load  always  afloat  as  and  where  ordered  by  the 
charterers  a  cargo  of  rails.  The  ship  proceeded  to  the 
named  dock,  and  was  ordered  by  thecnarterers  to  a  berth. 
The  depth  of  the  water  in  the  dock  was  such  that  it  iwu 
impossible,  as  the  parties  knew,  for  the  ship  to  learn  iM 
dock,  after  being  loaded,  tiU  the  next  spring  tides,  which 
would  be  in  about  a  fortnight* s  time. 

Held  (A.  L.  Smith,  L.J.,  dissenting),  that  the  order 
given  by  the  charterers  was  not  unreasontible. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  of  the  action  without  a  iury. 

The  action  was  brought  by  the  owners  of  the 
steamship  Carlton  to  recover  dunages  from  charterers 
for  failure  to  name  a  proper  berth  for  loading  under 
the  charter-party  and  for  consequent  detention  of  the 
ship. 

By  the  charter-party,  which  was  dated  the  22iidof 
February,  1897,  the  vessd  was  to  proceed  to  Sea- 
house  Dock,  Maryport,  or  so  near  thereunto  as  she 
could  safely  get,  and  there  load  in  the  customary 
manner  always  afloat  as  and  where  ordered  by  the 


(a.)  Beported  by  F.  Ot,  Buoeeb,  Esq.»  Bairister- 
at-Law. 
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flfattteren  a  cargo  of  rails  and  proceed  therewith  to 

The  YGBasi  proceeded  to  Maryport,  aad  went  into 
fienhoiue  Dock  on  the  28th  of  February,  and  on  the 
let  of  March  she  was  ordered  by  the  diarterers  to  a 
berth  in  the  dock.  She  had  taken  on  board  a 
ooantity  of  bnnker  coal,  and  in  consequence  thereof 
ue  oonld  not  then  lie  always  afloat  in  any  part  of  the 
dock,  and  it  was  dear  that  the  loading  of  tiie  cargo 
oonld  not  be  completed  before  the  5th  of  March, 
when  the  spring  tides  would  come  to  an  end,  and 
that  she  oomd  not  come  ont  of  the  dock  fully  loaded 
till  the  next  sprinff  tides.  The  shipowners  thereupon 
reoeiTed  on  board  about  675  tons  of  cargo,  and  tnen 
ODthe  7th  of  March  took  the  vessel  out  of  the  dock 
to  Barrow,  and  offered  to  receive  the  rest  of  the 
cargo  there. 

The  charterers  refused  to  deliver  any  of  the  cargo 
except  at  Senhouse  Dock. 

On  the  16th  of  March  the  vessel  returned  to  Sen- 
home  Dock,  the  loading  was  proceeded  with,  and  on 
the  20th  of  March  she  sailed  from  the  dock  with  her 
caigo  on  board. 

Mathew,  J.,  held  that  the  ship  was  justified  in 
leaving  the  dock,  and  that  the  charterers  were 
neponsible  for  the  delay,  and  he  accordingly  gave 
judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Joteph  WaUoUy  Q*C,,  and  Jame$  Fax,  for  the  defen- 
danta. 

iZoifon,  Q.C,  and  ScruUonf  for  the  plaintiffs. 

The  following  cases  were  cited  in  ar^iment : 
TapiooU  V.  Balfour,  21  W.  E.  245,  L.  E.  8  C.  P.  46 ; 
ThaniB  Sulphur  and  Copper  Co,  v.  Morel  Brothers,  40 
W.  B.  58,  [1891]  2  a  B.  647;  Shield  y.  Wilkim,  o 
Bxch.  304 ;  Nelson  v.  Dahl,  28  W.  E.  57,  29  W.  E. 
543, 12  Gh.  D.  568,  6  App.  Cas.  38;  The  Alhambra, 
29  W.  £.  655,  6  P.  D.  68 ;  Reynolds  db  Co.  v.  Tomlin- 
«m,  [1896]  1  Q.  B.  586,  44  W.  E.  Dig.  150. 

Lord  EsHEB,  M.E. — There  seems  to  be  some  diffi- 
culty in  this  case.  Mathew,  J.,  apparently  held  that 
the  order  given  by  the  charterers  was  a  wrons  order. 
We  have  to  deal  with  a  charter-party  made  between 
English  shipowners  and  English  charterers,  and  with 
lefoenoe  to  an  English  port — ^viz.,  Maryport — the 
Hke  of  which  eodsts  in  many  places  in  England  in 
thii  respect — that  it  has  a  ^uidcular  depth  of  water 
))etween  neap  and  spring  tides  and  another  depth 
daring  spring  tides.  Those  depths  are  published  in 
docmnents  which  are  in  the  hands  of  all  charterers 
ud  an  shipowners,  so  that  both  parties  when  they 
oxtered  into  this  contract  must  be  taken  to  have 
faiown  the  ordinary  conditions  as  to  the  depth  of 
vater  in  this  port.  The  charter-party  says  that  the 
ihip  18  to  proceed  to  Senhouse  Dock,  or  so  near  there- 
unto as  ahe  can  safely  g^t.  I  will  assume  that  she 
ttold  not  safely  get  to  Senhouse  Dock  within  the 
Beaning  of  the  charter-par^  imless  she  could  come 
Mfdy  out  when  she  was  loaded.  She  could  go 
tMj  into  Senhouse  Dock  unloaded.  But  at  par- 
ticular states  of  the  tide  she  could  not  come  out 
loaded.  But  then  again  in  the  ordinary  course  of  the 
tides  there  were  times  when  she  could  come  out 
loaded,  llierefore,  it  seems  to  me  she  was  bound  to 
go  in,  and  she  did  go  in.  Now,  she  was  to  load  as 
snd  where  ordered  by  the  charterers.  For  well- 
Sttderstood  business  reasons  charterers  generally  have 
the  power  to  order  where  they  will  deliver  cargo. 
But,  although  charterers  have  the  right  to  name  a 
berth,  shipowners  usually  stipulate,  as  they  did  here, 
fliat  it  must  be  a  berth  where  the  ship  can  load 
ilways  afloe^  In  my  opinion  charterers  are  bound 
to  give  an  order  to  go  to  a  particular  berth  almost 


immediately  after  notice  of  the  arrival  of  the  ship. 
Here  they  gave  an  order  on  the  1st  of  Mardi,  which 
was  clearly  not  too  late.  But  I  do  not  think  they  are 
bound  to  give  an  order  wliich  can  be  immediately 
obeyed.  "&  may  be  that  no  berth  is  then  vacant, 
though  one  will  be  vacant  in  a  reasonable  time.  I 
think  that  if  an  order  is  given  to  go  to  a  berth  to 
which  the  ship  can  ffo  in  a  reasonable  time,  and 
where  she  will  then  oe  able  to  load  always  afloat, 
that  would  be  a  proper  order.  In  this  case  the  order 
which  was  given  nught  be  obeyed  at  the  next  spring 
tides — ^that  is  to  say,  in  about  a  fortnight.  I  cannot 
see  that  it  was  unreasonable  to  give  the  order  under 
the  circumstances.  Therefore,  in  my  opinion,  the 
action,  which  is  brought  substantially  for  having  given 
a  wrong  order,  cannot  be  maintained,  and  the  appeal 
ought  to  be  allowed. 

A.  L.  Smith,  L.  J. — I  cannot  think  that  Mathew, 
J.,  was  wrong  in  his  decision.  I  do  not  feel  at  all 
certain  that  a  shipowner  need  know  the  character  of 
the  ports  at  which  his  ships  may  be,  though  no  doubt 
this  ought  to  be  known  to  the  cluui«rers.  I  will, 
however,  in  this  case  assume  equal  knowledge  on 
both  sides.  When  the  ship  got  to  Senhouse  Dock 
she  was  an  arrived  ship,  and  there  was  then  an 
obligation  on  the  charterers  within  a  zeasonable  time 
to  give  an  order  for  a  berth  where  the  ship  could  load 
always  afloat.  I  cannot  read  into  the  contract  any 
reference  to  the  course  of  nature  with  regwd  to  the 
depth  of  water  at  di£Eiarent  states  of  the  tide.  I 
tr^t  it  as  a  matter  of  absolute  bargain.  An  order 
was  given  within  a  reasonable  time.  But  what  was 
the  substance  of  the  order  F  It  was  an  order  which 
the  ship  could  not  obey  within  a  fortnight  Was 
that  a  reasonable  order  to  give  P  I  do  not  think  so. 
There  must  be  some  limit  as  to  the  time  in  which  an 
order  can  be  obeyed,  and  in  my  opinion  a  fortnight  is 
too  long.  I  therefore  think  the  appeal  ought  to  be 
dismissed. 

EiQBY,  L.  J.— I  agree  with  the  Master  of  the  EoUs 
in  thinking  that  the  appeal  should  be  allowed.  The 
parties  hf^  knowledge  of  the  facts,  and  I  do  not 
think  there  was  any  unreasonable  delay  of  which  the 
plaintifiGi  can  comj^lain.  There  was  no  duty  on  the 
defendants  to  provide  an  immaculate  berth. 

Appeal  cdlowed. 

Solicitors  for  the  plaintifEs,  BoUerell,  Roche,  A  Co, 

Solicitors  for  the  defendants,  Parker,  OarreU,  & 
Holman. 


From  Chan.  Div.  ) 

(Lindley,  Lopes,   [  July  21, 1897* 

andGhit1y,L.JJ.}) 

StBOHMENQEB  V,  BOBOUGH  OF  FiNSBTTBT  PEBMAmnVT 

Intestmsnt  Buildinq  Sooistt.  (a.) 

Building  society — Fully  paid-up  shares^ Loss  written 
off  by  reducing  shares — BesoluUon  of  specieU  meeting 
—Ultra  TiieBSuilding  Societies  Act,  1836  (6  <£;  7 
Will.  4,  e.  32),  s.  l-^Building  Societies  Act,  1874  (37 
d:  38  Vict.  c.  42),  ss.  7,  13,  16,  IS—Building  Societies 
Act,  1894  (57  ik  68  Vict.  c.  47),  ss.  1  (f),  25  (2). 

Section  18  of  the  Building  Societies  Act,  1874,  confers 
upon  *'  any  society  under  this  Act  certified  previously  to 
the  passing  of  this  Act,^*  a  general  power  of  altering 
its  rules  as  to  all  nuUters  affecting  merely  the  rights  of 
the  members  inter  se. 

(a.)  Eeported  by  E.  0.  MACKXirziE.  Esq.,  Banister- 
at-Law* 
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A  Bociety  certified  after  1856,  but  he/ore  1874,  has, 
there/ore,  power  to  alter  its  rules  so  as  to  provide  for 
losses  incurred  by  reducing  the  shares ;  and  it  makes  no 
difference  whether  this  is  dons  by  amending  the  existing 
rtUes  or  by  suhstituting  a  new  set  of  rules. 

Decision  o/ Stirling.  J.,  45  W.  E.  700,  reversed. 

Appeal  from  Stirling,  J.  (reported  45  W.  B.  700). 

The  society  was  formed  in  1863  ander  the  Boil^iig 
Societies  Aot,  1836  (6  &  7  WilL  4,  c.  32),  s.  1  of  which 
provides  "  that  it  shall  and  may  be  lawful  for  any 
number  of  persons  in  Great  Britain  and  Ireland  to 
form  themselTes  into  and  establish  societies  for  rais- 
ing, by  the  monthly  or  other  subscriptions  of  the 
several  members  of  such  societies,  shares  not  exceed- 
ing the  sum  of  £150  for  each  share,  such  subscriptions 
not  to  exceed  in  the  whole  20s.  per  month  for  each 
share,  a  stock  or  fund  for  the  purpose  of  enabling 
each  member  thereof  to  receive  out  of  the  funds  of 
such  society  the  amount  or  value  of  his  or  her  share 
or  shares  therein,  to  erect  or  purchase  one  or  more 
dwelling-house  or  dwelling-houses,  or  other  real  or 
leasehold  estate  to  be  secured  by  way  of  mortgage  to 
such  society  imtil  the  amount  or  value  of  his  or  her 
shares  shall  have  been  fully  repaid  to  such  society 
with  the  interest  thereon,  and  all  fines  and  other 
payments  incurred  in  respect  thereof,  and  to  and  for 
several  members  of  each  society  from  time  to  time  to 
assemble  together,  and  to  make,  ordain,  and  consti- 
tute sudi  proper  and  wholesome  rules  and  regtda- 
tions  for  the  government  and  guidance  of  the  same  as 
to  the  major  part  of  the  members  of  such  society  so 
assembled  together  shaU  seem  meet,  so  as  such  rules 
shall  not  be  repugnant  to  the  express  provisions  of 
this  Act,  and  to  the  general  laws  of  the  realm,  and 
to  impose  and  inflict  such  reasonable  fines,  penalties, 
and  forfeitures  upon  the  several  members  of  such 
society  who  shall  offend  against  any  such  rules  as  the 
membsrs  may  think  fit.  .  .  ."  The  society  was  incorpor- 
ated under  the  Building  Societies  Act,  1874.  That 
Act,  by  section  7,  repealed  the  Act  of  6  &  7  Will. 
4,  but  so  as  not  to  '*  affect  an^  subsisting  society 
certified  under  the  said  Act,  until  such  society  shaU 
have  obtained  a  certificate  of  incorporation  under  this 
Aot ;  and  this  repeal  shall  not  affect  the  past  opera- 
tion of  the  said  Act."  Section  13  provides  that  **  any 
number  of  persons  may  establish  a  society  under  this 
Act,  either  terminating  or  permanent,  for  the  purpose 
of  raising,  by  the  subscriptions  of  the  members,  a  stock 
or  fund  for  making  advances  to  members  out  of  the 
funds  of  the  society  upon  security  of  freehold,  copy- 
hold, or  leasehold  estate  by  way  of  mortgage ;  aud 
aoy  society  under  this  Act  shall,  as  far  as  is 
necessary  for  the  said  purpose,  have  power  to  hold 
hmd  with  the  right  of  foreclosure,  and  may  from 
time  to  time  raise  funds  by  the  issue  of  shares  of  one 
or  more  denominations,  either  paid  up  in  full  or  to 
be  paid  by  periodical  or  other  subscriptions,  and  with 
or  without  accumulating  interest,  and  may  repay 
such  funds  when  no  longer  required  for  the  purposes 
of  the  society.*'  Section  16  provides  that  '/the 
rules  of  every  society  hereafter  established  under 
this  Act  shall  set  forth  (1)  the  name  of  the  society 
and  the  chief  office  or  plaoe  of  meeting  for  the  busi- 
ness of  tiie  society ;  (2)  the  name  in  which  the  stock 
or  funds  of  the  society  are  to  be  raised,  the  terms 
upon  which  paid-up  shan-s  {it  any)  are  to  be  issued 
and  repaid.  &c.;  (3)  the  terms  upon  which  shares 
may  be  withdrawn  and  upon  which  mortgagee  may 
be  redeemed."  Section  18  provides  that  "  any  society 
under  this  Act,  certified  previously  to  the  passing  of 
this  Act,  may  alter  or  rescind  any  rule  or  make  any 
additional  rule  by  the  votes  of  three-fourths  of  the 
members  present  at  a  special  meeting  called  for  the 
purpose,  of  which   meeting  notice,  specifying   the 


proposed  alteration,  rescission,  or  addition,  shall  be 
given  to  the  members  in  the  manner  provided  by  the 
rules  of  the  society,  or  in  the  absence  of  such  rules  by 
letters  sent  through  by  post  seven  days  previous  to 
such  meeting ;  and  any  society  hereafter  established 
may  alter  or  rescind  any  rule,  or  make  any  additional 
rule,  in  the  manner  its  roles  direct." 

The  Building  Societies  Act,  1894,  s.  25,  sub-sectioQ 
2,  provides  t^t  aiter  the  expiration  of  two  yean 
from  the  passing  of  that  Act,  the  Act  of  1836  "  shall 
be  repealed  as  to  aU  societies  certified  thereunder 
after  the  year  1856." 

Until  1897  the  rules  of  the  society  provided  that 
"  any  member  may,  subject  to  the  provisions  of  rules 
73  and  91,  withdraw  all  or  any  part  of  his  shares 
upon  giving  one  month's  notice  in  writing,  dating 
from  any  subscription,  to  the  manager,  when  such 
member  shall  be  entitied  to  receive  back  hia  sub- 
scriptions, with  such  portion  of  the  profits  realised  as 
may  have  beau  postea  to  his  credit  either  by  wav  of 
interest  or  bonus,  together  with  interest  circulated  up 
to  the  date  of  the  notice"  (rule  71);  that  '*the 
rule  formerly  numbered  72  was  rescinded  at  a  special 
general  meeting  of  the  society  on  the  13ch  of 
January,  1891 "  (rule  72) ;  that  **in  the  event  of  the 
assets  of  the  society  being  insufficient  to  meet  the 
liabilities  thereof,  the  directors  may  order  that  a  som 
sufficient  to  discharge  a  proper  proportion  of  such 
liabilities  shall  be  deducted  from  the  amount  payable 
to  any  member  on  withdrawal "  (rule  73) ;  and  that 
**  the  funds  of  the  society  shall  be  applied  solely  for 
the  purposes  set  forth  in  these  rules,  and  in  manner 
therein  provided— firstly,  in  payment  of  all  the 
expenses  of  the  society  authorized  by  the  rules; 
secondly,  in  payment  of  the  interest,  dividends,  or 
bonuses  due  to  the  holders  of  investment  shares; 
thirdly,  in  msJdng  advances  to  members,  notwith- 
standmg  the  currency  or  expiration  of  any  notices  of 
withdrawal  l^  other  members;  lastiy,  in  repaying 
subscriptions  to  members  withdrawing  their  shares  " 
(rule  91). 

Bule  118  dealt  with  dissolution  of  the  society,  and 
provided :  *'  In  case  three-fourths  in  number  and 
value  of  the  investing  members  of  the  society  for  the 
time  being,  present  at  a  general  meeting  specially 
convened  for  the  purpose,  shall  resolve  that  no  nev 
business  shall  be  transacted,  then  the  society  shaU 
cease  to  transact  any  new  business."  The  same  rule 
further  provided  that  the  directors  were  to  get  in  the 
assets,  and  to  pay  and  discharge  all  the  liwilities  of 
the  society,  ana  make  arrangements  with  borrowing 
members  for  the  redemption  of  their  securities ;  and. 
that  **  when  all  the  lialnlities  and  expenses  shaU  hafs 
been  discharged,  the  surplus  assets  shall,  from  time 
to  time,  as  the  same  shall  be  got  in,  be  divided  atnong 
the  investing  members  in  the  proportions  in  which., 
they  may  be  entitled  to  the  same;  and  when  the 
whole  of  such  .surplus  assets  shall  have  been  so 
disposed  of  the  society  shall  be,  and  be  deemed  to  be, 
absolutely  at  an  end." 

Through  the  defalcations  of  some  of  its  officials  tha 
society  had  lost  a  large  sum  of  money,  and  aeveral 
meetings  of  the  members  had  been  held  with  the  view 
of  considering  what  ought  to  be  done.    Ultimatdy,. 
in  May,  1897,  there  had  been  passed  certain  resola* 
tions,  some  of  which  were  complained  of,  altering  the 
rules  of  the  society.    The  first  alteration  which  it  ^ 
necessarv  to  mention  was  one  with  regard  to  role  71, 
in  which  the  provision    that  a  member  should  b 
entitied  to  receive  back  his  subscriptions  with  a  pro* 
portion  of  profits  was  now  struck  out,  and  a  provisiol 
substituted  that  he  should  be  entitied  to  receive  "  thl 
amount  standing  to  his  credit  in  the  books  of  t^ 
society."    In  place  of  what  was  formerly  in  rule  71 
this  was  inserted :  "  The  amount  due  from  theaooie^ 
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to  euh  member  in  leepeot  of  any  share  or  shares  held 
hf  him  on  the  Itt  of  December,  1896,  shall  be  deemed 
to  be  and  taken  aa  thiity-thiee  fiftieths  of  the  net 
tBonnt  paid  on  suoh  share  or  shares,  anything  in 
these  rales  to  the  contrary  contained  notwithstand- 
ing'' Bale  73  was  altered  so  as  to  read  thus: 
"The  directors  may  at  any  time  order  that  a  smn 
sufficient  to  discharve  a  proper  proportion  of  any  loss 
•ctasl  or  anticipated  incurred  by  the  society  shall  be 
deducted  from  the  amount  payable  to  any  member 
on  withdrawal." 

The  plaintiff,  who  was  the  holder  of  fully  paid-up 
ehaies  in  the  society,  then  commenced  an  action,  on 
bdialf  of  himself  and  all  other  members  of  the 
•ociety,  daiming  an  injunction  to  restrain  the  society 
ind  their  directors  and  officers  from  acting  upon  the 
ilteratioa  of  the  rules,  and  from  dealing  with  the 
fondf  of  the  society  otherwise  than  in  accordance  with 
the  rales  as  they  stood  before  the  alterations. 

Stirling,  J.,  held  that  the  alteration  made  in  rule  72 
WIS  ultra  vires  of  the  society,  and  granted  an  injunc- 
tion as  to  the  alteration  of  that  rule  (see  45  W.  B.  700). 

The  Bodety  appealed. 

Orakam  Hasiings,  Q.O.,  and  E.  A,  Wurtzhurg,  for 
the  appeal,  referred  to  the  Building  Societies  Act, 
1836,  BSL  1,  5,  6 ;  the  Building  Societies  Act,  1874, 
n.  18, 19;  the  Building  Societies  Act,  1894,  s.  1  (c), 
(/);  Jftttray  v.  ScoU,  33  W.  B.  173,  9  App.  Cas.  519, 
M8;  Barnard  Y.  Tomaon,  [1894]  1  Ch.  374;  FipS  v. 
(%  and  Suburban  Fermaneni  Building  Society ^  41 
W.  B.  548,  [1893]  2  Ch.  311,  313 ;  Laing  v.  Beed, 
18  W.  £.  76,  li.  B.  5  Ch.  App.  4;  and  Auld  ▼. 
Ohugow  Working  Men's  Building  Society,  35  W.  B. 
682, 12  App.  Cas.  197,  201. 

P.  /.  Stokes,  for  Strohmenger. 

Wwrtiburg  replied. 

LOTDLET,  Ij.J. — ^This  society  was  established  in 
1863,  before  the  Building  Societies  Act,  1874,  was 
psaeed.  It  was  afterwards  incorporated  under  the 
Act  of  1874  soon  after  that  Act  was  passed.  That 
heing  &e  state  of  the  society,  the  real  question  is.  By 
what  Act  of  Parliament  was  it  governed  when,  in 
May,  1897,  the  members  altered  their  rules,  or  niade 
nle  72  ?  Those  are  the  three  material  dates,  which 
we  most  keep  in  our  minds.  What  then,  in  May, 
1897,  was  the  state  of  the  legislation  applicable  to 
this  society  P  So  far  as  the  society  was  concerned, 
the  Act  of  William  4  was  absolutely  repealed, 
fltttion  25,  sub-section  2,  of  the  Buildinff  Societies 
Act,  1874,  repealed  it  altogether,  sevend  previous 
enactments  having  partially  repealed  it.  This  society 
WIS  certified  after  1856,  and  therefore  as  regards  it 
the  Act  of  William  4  is  entirely  gone,  and  no 
igteement  which  could  be  based  on  that  Act  of 
Fkiriianient  or  on  any  of  the  sections  it  contains 
voqld  be  legitimate,  or  can  be  attended  to.  That, 
thenlore,  is  one  matter  distinctly  ascertained.  Now, 
■aother  question  which  arises  is:  What  is  the 
iMidatire  enactment  in  force  in  May,  1897,  which 
talates  to  the  alteration  of  the  rules  of  this  society  ? 
Ai  to  that,  theore  are  two  sections  applicable.  The 
fat  of  the  two  is  section  18  of  the  Act  of  1874,  which 
>V«y  wide.  Under  that  section  this  society  can — 
iod  eonld  in  May,  1897— alter  or  rescind  any  rule,  or 
Mheany  additicmalrule,  by  the  vote  of  three-fourths 
of  the  members.  The  other  section  wMdi  wasapplicable 
»  Mctbn  1  of  the  Building  Societies  Act,  1894,  which 
nms  thus:  "The  rules  of  every  sodety  under  the 
Bnflding  Societies  Acts  established  or  substituting 
A  new  set  of  roles  for  its  existing  rules  after  the 
pMing  of  this  Act,  shaU  set  forth  .«.(/)  the 
■ianer  in  iduoh  losses  are  to  be  ascertained  and 
povided  lor."    I  nndecitand  that  to  mean  every 


society  established  after  the  passing  of  this  Act,  or, 
if  established  before,  substituting  after  the  passing  of 
this  Act  a  new  set  of  rules  for  its  existing  set  of  rules. 
The  importance  of  that  section  will  appear  presently. 
We  come  back  to  this  question :  What  is  there  in  any 
of  those  subsisting  enactments  which  prevents  the 
society  doing  what  it  has  done  P  I  need  not  refer  to 
those  enactments.  It  was  sug^gested  by  counsel  that 
we  had  to  consider^-and  Stirling,  J.,  passed  his 
judgment  upon  the  view  that  the  court  had  to 
consider— section  16  of  the  Building  Societies  Act, 
1874.  But  tiie  truth  is  that  that  was  an  oversight  on 
the  part  of  the  learned  judge.  That  section  does  not 
appfy  to  this  society  at  all,  and  we  have  nothing  to  do 
with  it  now.  The  same  observation  applies  to  Knight 
V.  Tabernacle  Building  Society  (not  reported  on  this 
point),  which  was  cited  to  us.  It  is  clear  that 
there  has  been  a  slip ;  for  unless  that  were  so  I  cannot 
suppose  that  there  would  have  been  any  difference  of 
opmion  on  this  point  between  Stirling,  J.,  and  this 
court.  At  all  events,  neither  section  16  of  the  Build- 
ing Societies  Act,  1874,  nor  the  case  of  Knight  v. 
Tabemade  Building  Society  appKes  to  this  case. 
We  come  back,  then,  to  this.  A  shareholder  of 
this  building  society  says  that  it  was  not  com-* 
potent  for  a  meeting  duly  called  in  accordance 
with  the  Acts  to  pass  the  rule  which  I  am  about  to 
read.  On  the  18th  of  Ma^,  1897,  a  duly-constituted 
meetingpassed,  by  a  majority  of  three-fourths,  this 
rule.  \Th»  Lord  Justice  read  rule  72  as  amended, 
and  proceeded:]  The  reason  why  that  rule  was 
passed,  why  three-fourths  of  the  members  thought  it 
desirable  to  reduce  the  shares,  is  perfectiy  intelligible. 
The  society  had  sustained  a  loss  of  £30,000,  owing 
to  the  defalcations  of  some  of  its  officers  and  other 
causes.  How  was  that  loss  to  be  met  P  The  meeting 
came  to  the  conclusion  that  the  most  expedient  course 
was  to  reduce  the  shares ;  for  clearly  eveiybodv  must 
contribute  to  the  loss—it  was  a  loss  which  fell  upon 
them  all.  It  seemed  to  the  members  present  at  the 
meeting  that,  as  it  was  a  loss  that  had  to  be  shared  by 
all,  the  fairest  way  was  to  reduce  the  shares  all 
round.  What  is  there  in  any  of  the  Acts  which  makes 
it  incompetent  for  three-fourths  of  the  shareholdezs 
present  at  a  meeting  to  pass  such  a  rule  as  this  P  I 
cannot  see  anything  to  show  that  there  is  any 
illegality  at  all  in  what  was  done  by  the  majority  of 
the  meeting.  Even  if  section  16  of  the  Act  of  1874 
had  still  applied,  I  should  have  doubted  whether  the 
rule  was  ultra  vires ;  but  all  doubt  is  removed  by  the 
language  of  the  amending  Act  passed  in  1894.  It 
was  pCTfectiy  competent  for  this  society,  if  it  had 
chosen,  to  substitute  a  new  set  of  rules  for  the  old 
set ;  I  see  nothing  at  all  to  prevent  that.  I  merely 
make  that  observation  for  the  purpose  of  expressing 
my  opinion  that  there  is  nothing  '*  unwholesome  or 
improper,"  to  use  the  phrase  in  the  Act  of  1836,  in 
what  has  been  done  by  the  majority  of  the  share- 
holders. The  Act  of  1836  is  gone,  but,  to  vary  the 
phrase,  what  has  been  done  cannot  be  said  to  be 
ultra  vires  merely  because  an  amended  rule  has  been 
inserted  in  the  old  set  instead  of  a  new  set  being 
adopted.  I  ciuinot  see  in  the  Acts  any  sign  that  that 
is  to  make  any  diffarence. 

There  has  clearly  been  a  slip  and  an  oversight  in 
the  court  below.  No  judge,  and  nobody  of  any  ex- 
perience at  the  bar,  can  wonder  that  a  slip  should 
occur  in  regard  to  this  series  of  Acts.  I  do  not  say 
that  they  are  actually  the  worst  in  the  Statute  Book, 
for  some  other  groups  of  Acts  also  are  exceedingly 
complicated;  but  certainly  the  Building  Societies  Acts 
are  in  a  very  bad  state  now.  The  appeal  must  be 
allowed,  but  without  costs. 

LoFES,  luJ.-^l  am  of  the  same  opinion*     The 
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question  raised  by  this  ease  is  whether,  when  a 
building  society  has  lost  part  of  its  capital,  it  can 
alter  its  rules  so  as  to  afreet  the  rights  of  members 
who  have  entered  into  contracts  under  the  rules  as 
they  previously  existed.  Is,  then,  this  alteration 
fdtra  vires  f  It  seems  to  me  that  there  was  a  slip 
before  Stirling,  J.  This  case  depends  on  section  18 
of  the  Act  of  1874,  because  the  Act  of  William  4  was 
repealed  absolutely  by  the  Act  of  1894.  Section  16  of 
the  Act  of  1874  does  not  apply  to  this  case  as  appears 
by  the  language  of  section  16.  This  society  was  estab- 
lished after  1856  but  before  1874,  and  therefore  section 
16  has  no  application  to  the  present  case.  Over  and 
above  that,  by  the  Act  of  1894,  section  16  of  the  Act 
of  1874  is  repealed.  In  no  sense,  therefore,  can  section 
16  of  the  Act  of  1874  have  any  application  to  this 
case,  and  all  that  remains  is  section  18  of  the  Act  of 
1874,  which  (so  far  as  it  deals  with  the  power  of  a 
a  society  to  alter  its  rules)  is  as  large  and  comprehen- 
siye  as  it  well  can  be,  provided  that  the  assent  of 
three-fourths  of  the  members  is  obtained  at  a  special 
meetine.  I  do  not  mean  to  say  that  that  section 
would  be  sufficient  to  entitle  any  meeting  by  a  three- 
fourths  majority  to  alter  the  constitution  of  the 
society,  but  I  think  it  dearly  gives  full  power  to  alter 
the  rales  so  long  as  the  alterations  merely  relate  to 
the  internal  rights  of  the  sodety  and  its  members 
inter  se.  It  cannot  be  said  that  what  was  done  here 
went  beyond  an  alteration  as  to  the  internal  rights  of 
the  members  and  the  intomal  mana^ment  of  the 
society.  I  do  not  hesitate  to  say  that  m  the  circum- 
stances it  probably  was  a  right  thing — I  will  use  the 
word  a  ''wholesome'*  thing — ^to  do.  I  think  this 
alteration  was  ifUra  vires  and  that  the  new  rule  is 
legal,  rights  and  proper. 

Chittt,  KJ. — ^The  plaintifiTs  contract  as  a  member 
of  this  society  has  always  been  subject  to  the  terms 
of  the  contract  being  altered  by  new  rules  made 
within  the  powers  conferred  upon  the  society.  The 
society  was  established  under  6  &  7  Will.  4,  c.  32, 
and  obtained  its  certificate  under  the  Act  of  1874.  I 
proceed  to  inquire  what  power  of  altering  and 
zescinding  rules  it  had  in  May,  1897.  In  my  opinion 
its  power  to  do  that  was  conferred  by  section  18  of 
the  Act  of  1874.  That  section  gives  to  every  member 
of  the  society  the  safeguard  that  the  majority  to 
carry  the  rules  rescinding  or  altering  the  existing 
rules  must  be  a  three-foiuths  majority.  In  section 
18  there  is  in  terms  no  limit  placed  upon  the  power. 
I  think,  for  the  reasons  which  have  been  stated,  that 
the  rule-making  and  rule-altering  powers  in  the  Act 
of  William  are  entirely  gone,  and  that,  therefore,  we 
have  not  got  to  consider  the  meaning  of  the  vague 
words  "  proper  and  wholesome,"  which  occur  only  in 
that  Act.  But  under  section  18  there  is  no  power  to 
change  the  nature  or  constitution  of  the  society,  and 
the  rules  must  be  confined  to  the  internal  rights  of 
members  of  the  society.  There  is  nothing,  of  course, 
which  would  aUow  tlie  society  to  say  that  they  would 
not  pay  their  outside  creditors.  There  are,  therefore, 
obvious  limits  to  the  power  of  making  and  rescinding 
rules ;  but  in  the  present  case,  what  the  court  has  to 
deal  with  is  a  rule  which,  in  my  opinion,  has  been 
made  fairly  and  equitably,  and  which  is  not  directed 
against  particular  individuals,  but  affects  all  the 
members  equally. 

It  was  said  that  instead  of  passing  this  rule  it 
would  have  been  better  to  let  the  heavy  loss  which 
had  been  incurred  stand  as  a  loss  in  the  books  of  the 
society.  I  think  that  was  one  of  the  matters  left  by 
the  Legislature  within  the  discretion  of  the  society 
acting  by  a  sufficient  majority  of  the  members.  It  is 
for  the  benefit  of  all  concerned  that  this  great  loss, 
instead  of  being  left  to  appear  year  after  year  In  the 


society's  books,  should  be  finally  written  off  from  the 
the  books  of  the  society.  At  any  rate,  that  is  a  matter 
within  the  competency  of  the  society.  I  agree  wiiJi 
what  has  been  said  as  to  the  slip  which  was  made  in 
the  court  below,  and  which  is  not  to  be  wondered  at 
Section  16  of  the  Act  of  1874  did  not  apply  to  tUa 
society,  but  section  1  of  the  Act  of  1894  did  apply,  sod 
I  think  there  is  comdderable  force  in  the  acgoment 
founded  on  the  latter  section.  On  the  question  whether 
this  was  a  fair  and  proper  rule  to  make,  it  is  clear  that 
this  society  had  the  power  of  making  rules,  and, 
instead  of  making  two  or  three  rules,  ooiild,  if  it  had 
chosen,  have  made  an  entire  new  set,  and  that  thk 
new  role,  if  it  had  been  one  of  such  a  set,  wonld 
have  been  justified.  It  seems  to  me  that  the  difSar- 
ence  between  making  one  rule  and  making  a  set  ie  t 
mere  matter  of  form,  and  that  the  case  cannot  ton 
upon  that. 

Appeal  attawed^  wUhotU  costs. 

Solicitors,  BoUon,  Sons,  A  Sandeman;  Dod^  Long' 
staffCf  Son,  A  Fenwick. 
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Stirling, 


^J;]  Oct  27;  Nov.d. 

In  re  Hbtwood. 
Hbywoob  v.  Heywood.  (a.) 

Administration — FracHce — Priorities — Bates — Prefer- 
ential Payments  in  Bankruptcy  Act,  1888  (51  i  52  \ 
Vict,  c,  62),  s,  1,  stib'Sections  I  (a),  6 ;  5.  3. 

The  priority  conferred  by  section  I,  sub^section  1,  of 
the  Pr^erential  Payments  in  Bankruptcy  Act,  1888, 
applies  in  the  administration  of  the  inidvent  estate  of  a 
person  who  has  died  since  tJie  3lst  of  December,  1888,  tU 
date  of  the  commencement  of  that  Act;  but  does  not  apfis 
in  ccues  of  death  prior  to  that  dots. 

This  was  a  summons  taken  out  in  an  administntion 
action  raising  the  question  whether  oartain  ntei 
ought  to  be  paid  in  priority  to  the  claims  of  other 
creditors.  \ 

John  Heywood  died  on  the  6th  of  January,  189^ 
intestate. 

On  the  29th  of  March,  1897,  the  usual  order  ml 
made  at  the  instance  of  creditors  for  the  adminiitn« 
tion  of  the  estate  of  John  Heywood.  In  the  proaeco« 
tion  of  that  order  it  appeared  that  the  estete  was  in« 
sufficient  for  the  payment  in  full  of  the  intestate'l 
debts  and  liabilities,  and  the  question  raised  by  thi 
summons,  which  was  taken  out  by  the  persons  cLum^ 
ing  priority,  was  whether  certain  rates,  indadini 
poor  rates,  general  district  rates,  and  highway  rateii 
due  at  the  death  of  the  intestate  were  to  be  paid  id 
priority  to  the  other  debts  of  the  intestate. 

The  case  was  argued  on  the  27th  of  October. 

H,  M,  Humphry,  for  the  applioanto,  dted  In  n 
Leng,  43  W.  E.  406,  [1896]  1  Oh.  652. 

Gurtis  Price,  for  the  respondents,  cited  In  re  A&ie^ 
Steel  and  Wire  Co.,  26  W.  E.  348,  7  Oh.  D.  H'u 
[STiBLlNa,  J.,  referred  to  In  re  Association  <^  Load 
Financiers,  29  W.  E.  277,  16  Oh.  D.  373.] 

S.  M,  Humphry  replied. 

Our,  adv.  vaU. 

Nov.  6.~STlRLmG,  J.— The  point  arises  upon  thi 


(a.)  Eeported  by  W.  SooTT  Thompsoit,  Esq.,  Banister^ 
at-Law. 
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High  Ck>i7BT. 


In  bb  Hxywood. 


HlQH  COXJM. 


tenni  of  the  Bralerential  Payments  in  Bankruj^tcry 
Act,  1888,  but  before  dealing  with  that  statate  it  is 
dttirable  to  consider  the  previous  legislation  on  the 
sabject 

Seeticn  10  of  the  Judicatore  Act,  1875,  provides 
tbat:  **In  the  administration  by  the  court  of  the 
asMts  of  any  person  who  may  die  lifter  the  commence- 
ment of  this  Act,  and  whose  estate  may  prove  to  be 
insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  and  in  the  winding-up  of  any  company 
under  the  Companies  Acts,  1862  and  1867,  whose 
asKti  may  prove  to  be  insufficient  for  the  pavment  of 
its  debts  ana  liabilities,  the  same  rules  sheJl  prevail 
ind  he  observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors  and  as  to  debts  and  liabilities 
provable  as  may  be  in  force  for  tiie  time  being  under 
the  law  of  bankruptcy  with  respect  to  the  estates  of 
penons  adjudged  bankrupt.*' 

It  is  quite  settled  that  this  enactment  introduced 
into  the  administration  of  insolvent  estates  and  the 
winding  up  of  insolvent  companies  some  only,  and 
not  aU,  of  the  rules  of  bankruptcy ;  and  considerable 
difficulty  has  arisen  in  determimng  whidi  of  those 
rules  apply  to  administrations  and  windings  up.  In 
the  case  of  In  re  Albion  8ieel  and  Wire  Co.  Sir  G. 
Jesael,  M.R,  held  that  poor  rates  and  local  rates 
(which  under  section  32  of  the  Bankruptcy  Act,  1869, 
had  priority  in  bankruptcy)  had  not  priority  in  the 
winding  up  of  a  company  in  liquidation,  saying  that 
the  meaning  of  the  enactment  (Judicature  Act,  1875, 
1. 10)  was  **  simply  that  the  rules  in  bankruptcy  shall 
apply  so  far  as  relates  to  the  proof  and  receipt  of 
dividends  out  of  the  assets  of  the  company."  On 
the  other  hand,  in  In  re  ABSociation  of  Land 
Finaneieri^  decided  in  1881,  Malins,  Y.C,  held  that 
the  priority  given  by  the  same  Bankruptcy  Act  to 
aervants*  wages  extended  to  the  winding  up  of  com- 
panies, and  he  declined  to  follow  In  re  Albion  Steel 
and  Wire  Co. 

In  that  state  of  the  authorities  there  was  passed 
the  Companies  Act,  1883  (46  &  47  Vict.  c.  28), 
which  conferred  priority  in  the  winding  up  of  com- 

ries  on  certain  debts  for  wages  but  not  for  rates. 
the  same  year  was  passed  the  Bankruptcy  Act, 
1883  (46  ft  47  Vict  c.  62),  which,  by  section  40,  pro- 
vides as  follows.  [His  lordship  read  the  section  and 
continued :]  In  1888  was  paswd  the  statute  which  I 
have  now  to  construe  (51  &  52  Vict.  c.  62).  [His 
lordship  referred  to  section  1,  sub-sections  1,  2,  5,  6, 
aection  2,  sub-section  1,  section  3,  section  6.]  The 
sflFect  of  this  Act  is  to  introduce  into  the  law  of  bank- 
ruptcy the  priorities  which  are  there  mentioned. 
That  Act  came  into  operation  on  the  1st  of  January, 
1889,  and  it  has  been,  therefore,  in  operation  eight 
jears.  I  have  thought  it  right  to  make  inquiries  as 
to  what  has  been  &ie  practice  in  chambers  during 
that  period,  for  I  need  not  say  that  many  himdreds 
of  insolvent  estates  have  been  administered  by  the 
court  in  that  time.  The  result  of  those  inquiries  is 
fliat  I  find  there  is  really  no  fixed  practice.  Through- 
out the  whole  of  that  period  one  master  appears  to 
have  adopted  one  course  and  another  the  opposite ; 
and  even  in  the  chambers  of  the  same  judge  dmerent 
masters  have  adopted  different  practices ;  and  I  can- 
not find  that  during  the  whole  of  that  time  the 
quertion  has  ever  been  brought  before  a  judge  of  this 
division  pers<mally  even  in  chambers,  and  certainly 
there  is  no  adjudication  on  the  subject 

In  1895  there  was  decided  by  the  Qoxat  of  Appeal 
the  case  of  In  re  Leng.  It  was  there  held  that  the 
claim  of  a  widow  for  money  lent  to  her  husband  for 
the  poxpoae  of  his  trade  or  business  was  by  the  oora- 
hined  dfect  of  section  3  of  the  Married  Women's 
Propel  t>  Act,  1882,  and  section  10  of  the  Judicature 
Act  1876,  postponed  to  the  claims  of  other  creditors. 


This  case  seems  to  me  to  be  decided  on  the  princi- 
ple expressly  stated  by  the  present  Master  of 
the  Bolls  in  his  judgment  that  **  the  rules  in  bank- 
ruptcy as  to  debts  and  liabilities  provable  .  .  • 
include  all  rules  expressly  enacted  by  any  statute  and 
made  applicable  in  the  event  of  bankruptcy.*' 

It  is  contended  on  behalf  of  the  creditors  for  rates 
that  this  principle  ought  to  be  applied  in  the  present 
case.  It  is  not  disputed  that  this  priority  would  be 
imported  into  the  administration  of  insolvent  estates 
by  courts  of  equity  if  section  1  of  the  Act  of  1888 
stood  alone ;  but  it  is  said  that  section  3  expressly 
limits  the  operation  of  the  Act  to  receiving  orders, 
orders  under  section  125  of  the  Bankruptcy  Act  and 
the  winding  up  of  companies.  If  this  latter  conten- 
tion prevails  section  3  will  operate  as  a  repeal  of  the 
statutory  provision  of  the  Judicature  Act,  1875,  as 
interpreted  by  the  Court  of  Appeal  in  Jn  re  Leng^ 
so  far  as  relates  to  administration  of  insolvent 
estates  of  deceased  persons  in  courts  of  equity. 

In  my  judgment  this  is  not  the  true  effect  of  sec- 
tion 3.  The  statute  deals  directly  with  administra- 
tion of  estates  by  courts  having  jurisdiction  in  bank- 
ruptcy and  in  the  winding  up  of  companies;  no 
reference  is  foimd  in  it  to  administration  by  courts 
having  the  ordinary  jurisdiction  in  equity.  Section 
3  appears  to  me  to  provide  that  not  every  adminis- 
tration in  bankrupt<^  or  winding  up  is  to  be  affected 
by  the  Act,  but  only  tiiiose  where  an  order  has  been 
made  after  the  period  fixed  for  the  commencement 
of  the  Act ;  I  do  not  think  it  was  intended  by  the 
Legislature  to  exclude  the  application  of  section  10 
of  the  Judicature  Act,  1875.  By  the  combined 
effect  of  section  1,  sub-section  6,  of  the  Act  of  1888, 
and  section  10  of  the  Judicature  Act,  1875,  the 
limitation  imposed  by  section  3  of  the  Act  of  1888 
has  been  imported  into  the  administration  of  estates 
by  courts  ox  equity — that  is  to  say,  the  rule  intro- 
duced into  bankruptcy  by  the  Act  of  1888  will  apply 
only  where  the  date  of  the  death  (which  is  by  secuon 
1,  sub-section  6,  to  be  substituted  for  a  receiving 
order)  occurs  after  the  commencement  of  the  Act. 

I  have  the  less  difiB.culty  in  arriving  at  this  con- 
clusion in  that  it  agrees  with  the  opinion  expressed 
by  the  Master  of  the  Bolls  in  In  re  Leng.  The  Master 
of  the  Bolls  savs  this :  **  Whether  debts  entitled  to 
priority  in  bankruptcy  are  to  be  treated  as  entitled 
to  similar  priority  in  administering  the  assets  of  a 
deceased  insolvent  was  a  question  on  which  decisions 
were  conflicting  (compare  In  re  Albion  Steel  and 
Wire  Go.,  InreAaaociation  of  Land  Financiers).  All 
doubt  on  this  point  was,  however,  removed  by  an 
Act  passed  in  1888  (51  &  52  Vict.  c.  62,  s.  6,  sub- 
section 6),  which  makes  the  rules  in  bankruptcy 
applicable."  It  is  quite  true,  as  was  pointed  out  in 
the  argument,  that  his  lordship  does  not  make  any 
express  reference  to  section  3  of  the  same  Act,  but  it 
seems  to  me  most  improbable  that  that  section 
should  have  been  overlooked. 

Solicitors,  Torr,  Oribble,  Oddie,  &  Sinclair,  for 
ToUer  &  Boherts,  Barnstaple;  C.  W.  A  H.  B. 
Taylor. 
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High  Goitbt. 


InbbEay. 


*  High  Oouis. 


B^e?J:   )  JulylO;  Aug.  6.  11.1897. 

In  re  B:ay. 
MoaiiBY  V.  S:ay.  (a.) 

Trustee  —  Executor    guUty    of    deTBStemt  —  Judicial 
Truitees  Act,  1896  (59  d:  60  Vid.  c.  35),  a.  3. 

A  testator  died  in  June^  1894,  with  cusets  reckoned  at 
£22,000,  and  debts  as  then  known  under  £100.  His 
executor  paid  an  immediate  legacy  of  £300  to  the  widow , 
and  made  other  payments,  for  the  benefit  of  the  children. 
In  November  advertisements  for  creditors  were  issued. 
In  December  a  writ  was  served  on  the  executor  by  certain 
large  landowners  claiming  an  account  of  rents  received 
by  the  testator  as  their  agent. 

In  spite  of  this  action  the  executor  continued  to  make 
payments  to  the  beneficiaries,  without  going  to  the  court 
for  directions,  until  judgment  in  April,  1896,  when  about 
£26,000  was  fownd  due  to  the  plaintiffs  from  the  testator's 
estate. 

Held,  that  the  executor,  under  the  circumstances,  had 
acted  reasonaUy  in  paying  the  widow  the  £300  and  such 
other  payments  necessary  for  the  maintenance  of  the 
family  up  to  the  date  of  his  receiving  the  writ;  and  that 
he  should  be  relieved  to  this  amount  under  section  3  of 
the  Judicial  Trustees  Act,  1896. 

Further  oonsidexation. 

Samuel  Kay,  a  solicitor  at  Manchester,  had  for 
many  years  acted  as  agent  and  collector  of  rents  for 
Sir  Thomas  Mosley,  and  his  successor,  the  plaintiff. 
Sir  Oswald  Mosley. 

Samuel  Eav  died  on  the  27th  of  June,  1894,  leav- 
ing a  will  of  which  the  widow  and  the  defendant 
Keyworth  were  respectively  executrix  and  executor. 

Bv  the  wiU  an  immediate  legacy  of  £300  was  to  be 
paid  to  the  widow  and  the  rest  of  the  property  was 
given  to  the  widow  for  life,  and  on  her  death  to  the 
children. 

The  £300  was  paid  to  the  widow,  and  some  small 
payments  made  to  the  children. 

In  August,  1894,  some  claim  was  made  on  behalf 
of  the  plaintiff.  Sir  Oswald  Mosley,  against  the 
testator's  estate  for  rents  received  and  not  accounted 
for. 

In  November  the  will  was  proved,  and  it  was  stated 
that  the  assets  were  about  £22,000,  and  that  the  debts, 
as  then  known,  did  not  amount  to  more  than  £100. 

On  the  30th  of  November,  1894,  the  defendant 
advertised  for  creditors. 

On  the  17th  of  December,  1894,  the  plaintiff  issued 
the  writ  in  the  present  sction  claiming  an  account  of 
all  rents  and  other  moneys  received  by  the  testator, 
Samuel  Kay,  deceased,  as  agent  of  the  late  Sir  T. 
Mosley  and  the  plaintiff,  or  which  but  for  tiie  wilful 
default  of  the  said  Samud  Eay  ought  to  have  been 
so  received ;  payment  of  what  should  be  found  due 
on  taking  such  account,  and  administration  of  Samuel 
Kay's    estate   if    the    defendants   did    not    admit 


The  defendant  Keyworth  continued  to  allow  the 
widow  to  receive  the  income  of  the  estate  until 
judgment  was  pronounced  on  the  21st  of  April,  1896, 
whereby  the  defendants  were  ordered  to  pay  to  the 
plaintiff  £3,511  on  account  of  rents  received  by 
Samuel  Kay.  It  was  also  referred  to  the  official 
referee  to  take  an  account  of  rents  received  by  Samuel 
Kay  on  behalf  of  the  plaintiffiB  and  not  accounted  for, 
and  on  this  about  £26,000  was  found  due  to  the 
plaintiffs* 

It  was  contended  by  the  plaintiffs  that  the  defen- 
dant Keyworth  was  personally  liable  to  make  good 

(a.)  Beported  by  Balegh  B.  Phillpotts,  Bsq., 
Bazrister-at-Law. 


what  had  been  paid  to  the  widow  on  account  of 
income  and  the  £300  leffacy,  in  all  about  £2,000, 
and  the  defendant  cbumed  to  be  relieved  under  section 
3  of  the  Judicial  Trustees  Act,  1896. 

FarweU,  Q,G.,  and  Dauney,  for  the  defendant,  asked 
for  relief  under  section  3  of  the  Judicial  Trustees  Act, 
1896,  contending  that  the  defendant  had  acted 
reasonably  within  the  meaning  of  that  section. 

Levett,  Q,G,,  and  A,  R,  Kirby,  for  the  plaintiffs 

BoMEB,  J.,  having  reserved  judgment. — It  is  dear 
that  section  3  of  the  Judicial  Trustees  Act,  1896,  iwd 
after  section  1,  sub- section  2,  applies  to  the  case  of  an 
executor  who  has  been  guilty  of  devastavit,  and  it  is 
also  elear  that  in  this  case  this  executor  has  acted 
honestly.  The  question  is,  has  he  acted  "  reasoa- 
ably  '*  and  in  the  words  of  section  3  ought  he  ''  fairly 
to  be  excused  for  the  breach  of  trust  and  for  omittiDg 
to  obtain  the  directions  of  the  court  in  the  matter  in 
which  he  committed  such  breach  "  P 

Here  the  facts  were  that  the  testator  at  the  time  of 
his  death  was  of  good  reputation,  left  assets  to  the 
amount  of  £22,000,  and  there  was  certainly  no  ground 
for  imputing  that  he  had  been  guilty  of  dishonestv, 
or  that  his  debts  were  anything  but  smaU. 
How  was  the  executor  to  act  under  these  dream- 
stances.  The  estate  was  apparently  solvent,  the  will 
bequeathed  an  immediate  legacy  to  the  widow  for 
urgent  expenses,  and  tiiere  were  the  children  to 
maintain  and  the  household  to  be  kept  up.  Money 
had  to  be  found,  unless  the  executor  had  reason  to 
suspect  that  the  assets  would  be  insufficient — whidi 
he  had  not.  It  would  be  a  monstrous  thing  that  an 
executor  should  in  such  a  case  be  bound  to  at  onoe 
cut  off  all  supplies  and  let  the  family  go  to  the  work- 
house, and  he  only  acted  reasonably  in  paying  the 
£300  legacy  and  making  the  other  small  payments  on 
account  of  income  that  were  reasonably  necessary, 
until  the  testator's  debts  could  be  fuUy  ascertained. 

The  old  liabilities  against  an  executor  for  devastemt 
were  very  hard.  His  position  was  somewhat 
relieved  by  the  Act  22  &  23  Vict.  c.  35,  which  euUed 
an  executor  to  distribute  assets  .after  advertisement 
for  creditors.  It  was  further  relieved  by  this  Act  of 
1896,  but  in  construing  this  Act  the  provisions  of  2S 
&  23  Vict.  c.  35,  should  be  remembered,  and  the 
proper  course  for  a  prudent  and  reasonable  executor 
to  pursue  thereunder,  which  is  to  advertise  for  credi- 
tors as  soon  as  possible  after  his  testator's  death, 
and  having  notice  of  any  claim  not  to  pay  legatees 
without  making  due  provision  for  such  claims. 

There  was  not  such  delay  in  advertising  as  would 
prevent  the  executor  being  entitled  to  relief,  but  when 
he  had  notice  of  such  a  serious  claim  as  was  disclosed 
bv  the  writ  in  the  present  action  he  could  not  reason- 
ably go  on  paying  beneficiaries  except  at  his  own 
risk.  He  ought  to  have  ascertained  the  extent  of  the 
claim  or  appUed  to  the  court  for  directions,  in  whioh 
case  the  court  would  certainly  not  have  authoiiied 
further  payment  to  the  beneficiaries.  He  did  not 
come  to  the  court  but  acted  on  his  own  responsi- 
bility. 

I  do  not  desire  to  narrow  the  effect  of  the  Act  of 
1896,  but  each  case  must  be  dealt  with  according  to 
its  own  circumstances.  I  have  power  under  that 
Act  to  grant  relief  wholly  or  partially,  and  I  grant 
relief  to  the  defendant  to  the  extent  of  £570,  which 
included  the  £800  legacy ;  but  in  the  exercise  of  my 
judicial  discretion  I  cannot  allow  the  payments  made 
after  the  writ. 

Solicitors,  G.  E,  Soames;  Gedge,  Kirby,  A  MUM. 
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High  Cottbt. 


In  bb  Ahalgamatbd  SYin>iCATB  (Limitbd). 


High  Oottbt. 


Oct.  27,  28, 


Chan.  Div.  i 

Vaaghaa  Williams,  J.   f 

In  re  Amauqamatjsd  Syitdigatb  (Ldotkd).  (a.) 

Company  ^Winding  up — Memorandum  of  aesociatum — 
Andfiary  daiuea — SuhstnUum  gone  —  **  Just  and 
ejmUMe  "—Companies  Aa,  1862  (2o  dk  26  Vict.  c. 
89),  «.  79,  sub^eection  5. 

A  company  farmed  to  carry  on  a  temporary  business 
at  its  main  object,  but  whose  memorandum  of  association 
alto  itated  other  object  clauses,  not  as  defining  a  succession 
of  objects  different  to  t?ie  main  object,  but  <u  referring  to 
mattert  incitlental  to  it,  should  be  toound  up  and  its 
iurpftu  assets  distributed  among  the  sharehoUiers  by  its 
directors,  when  t?ie  temporary  bvsiness  which  was  its 
main  object  has  been  accomplished,  for  it  would  be  ultra 
▼ires  to  carry  on  any  other  business  mentioned  in  the 
ancillary  clauses. 

Where,  however,  the  directors  propose  to  carry  on  such 
ancillary  business  instead  of  winding  up  the  company, 
the  court,  on  a  shareholder's  petition,  unll  make  a  com" 
pulsory  order, 

Sz  parte  Fax,  18  W.  R.  1083,  L.  B.  6  Ch.  App. 
176,  distinguished, 

Tliis  was  the  petition  of  ahareholders  of  the  com- 
paiij  that  the  syndioate  should  be  oompulsorily 
woimd  up. 

The  syndicate  was  incorporated  on  the  20th  of  May, 
1897,  its  memorandum  of  association  contained  the 
following  dauses :  "  (a)  To  acquire  and  take  over  as 
a  going  concern  the  undertaking  and  all  or  any  of  the 
wetB  and  liabilities  of  the  Diamond  Jubilee  Syndicate 
(limited),  ioooiporated  in  the  month  of  Apnl,  1897, 
and  with  a  view  thereto  to  enter  into  the  agreement 
withQeffold  Maximilian  Scare,  of  Finsbury  House, 
Blomfield-Btreet,  in  the  City  of  London,  on  behalf  of 
the  Jubilee  Syndicate  (Limited)  referred  to  in  clause 
2  of  the  company's  articles  of  association,  and  to 
cany  the  same  into  efPect  with  or  without  modifica- 
tioDS."  '*  (6)  To  acquire  and  take  over  as  a  going 
coooecn  the  undertalong  and  all  or  any  of  the  assets 
sad  liabilities  of  the  Diamond  Jubilee  Syndicate  (No. 
2]  (Limited),  incorporated  in  the  month  of  April,  1897, 
tad  with  a  view  thereto  to  enter  into  the  agreement 
with  Harold  MaTiiniliaTi  Seare,  of  Finsbury  House, 
Blomfield-street,  in  the  City  of  London,  on  behalf  of 
the  Diamond  Jubilee  Syndicate  (No.  2)  (Limited)  re- 
lerrad  to  in  <dause  2  of  the  company's  articles  of 
Mnoristion,  and  to  carry  the  same  into  e£Eect  with  or 
without  modification."  "(c)  To  acquire  and  take 
ow  as  a  going  concern  the  undertaking  and  all  or 
■nr  of  the  assets  and  liabilities  of  the  Diamond 
JaLOee  Contract  Corporation  (Limited),  incorporated 
in  the  mooth  of  April,  1897,  and  with  a  view  thereto 
to  enter  into  the  agreement  with  Harold  Maximiliftu 
Seare,  of  Knsbnry  House,  Blomfield-street,  in  the 
G^y  of  London,  on  behalf  of  the  Diamond  Jubilee 
Gontzact  Corporation  (Limited)  referred  to  in  dause  2 
of  the  company's  articles  of  association,  and  to  carrv 
the  same  into  effect  with  or  without  modification.'^' 
"{d)  To  carry  on  all  kinds  of  promotion  business, 
sad  in  particular  to  form,  conistitute,  float,  lend 
auxiey  to,  assist,  and  control  any  companies,  associa- 
tions, or  undertakings  whatsoever,  including  any 
oompames,  associations,  or  undertakings  for  the 
porpose  of  acquiring  aU  or  any  of  the  property  and 
imniKties  of  this  company."  "(c)  To  act  as  house 
agents,  sorYeyors,  ana  builders."  **{f)  To  acquire, 
•ell,  and  deal  in  rooms,  premises,  stanos,  seats,  and 
places  of  obserration  in  connection  with  any  proces- 
noo,   spectacle,   entertainments,   sports,   exhibition, 

(a.)  Beported  by  C.  W.  Mbad,  Esq.,  Bazxister-at* 
Law. 


demonstration,  or  public  gathering  of  any  description, 
and  to  supply  refreshments  or  lodgings  and  accom- 
modation for  any  persons  attending,  witnessing,  or 
interested  in  the  same." 

There  were  also  other  clauses  of  a  similar  character 
to  {d),  (e),  and  (f).  The  main  objects  of  the  com- 
panies mentionea  in  the  first  three  clauses  had  been  the 
acquiring  of  sites  and  the  erection  thereon  of  seats 
for  yiewmg  the  Diamond  Jubilee  Procession  held  in 
June,  1897. 

The  business  in  connection  with  the  Jubilee  had 
resulted  in  a  loss  to  the  syndicate,  but  the  directors 
still  held  a  portion  of  the  subscribed  funds,  and  with 
thesenow  proposed  to  embark  in  some  of  the  businesses 
mentionea  in  the  later  clauses  of  the  memorandum  of 
association  and  declined  to  wind  up  the  syndicate. 
Certain  of  the  shareholders  therefore  presented  this 
petition. 

Alexander,  Q.O.,  and  the  Hon.  M,  Macnaghten,  for 
the  petitioners. — ^The  substratum  of  the  company  is 
gone,  and  it  should  be  wound  up.  It  has  of  neces- 
sity ceased  to  carry  on  its  main  business,  and  the 
directors  do  not  propose  to  wind  it  up,  but  to  carry 
on  other  business.  It  is  therefore  *'  just  and  equit- 
able "  that  the  court  should  wind  up  the  company 
under  sub-section  5  of  section  79  of  the  Comptuiies 
Act,  1862,  as  this  is  tjusdem  generis  to  the  ciroum 
stanoes  mentioned  in  the  preceding  clauses  of  the 
section.  The  object  to  whicli  the  directors  now  pro- 
pose applying  the  company's  funds  is  an  illegitimate 
one  said  uUra  vires,  and  a  shareholder  is  entitled  to 
have  the  company  wound  up :  Be  Grown  Bank,  38 
W.  K.  666,  44  Ch.  D.  634. 

Ashton  Gross  and  Stewart  Smith,  for  shareholders 
supporting  the  petition. 

BramweU  Davis,  Q,G,,  and  Vernon,  for  the  syndi- 
cate.— A  very  small  number  of  shareholders  support 
the  petition.  The  substratum  of  the  company  has 
not  gone.  Clause  (<d)  and  the  following  ones  in  the 
memorandum  are  just  as  much  objects  of  the  under- 
taking as  {a),  {b),  and  (c).  They  are  not  general 
words  here,  tor  the  objects  are  plainly  stated,  and 
the  company  is  entitled  to  undertake  them,  and  a 
winding-up  order  should  not  be  made:  In  re  New 
Gas  Go.,  25  W.  R.  643.  Even  if  the  proposed  under- 
taking is  ultra  vires,  the  proper  remedy  is  to  com- 
mence an  action  to  restrain  the  directors  from  carry- 
ing on  this  further  business ;  there  should  not  be  a 
wmding-up  order :  In  re  Pioneers  of  Mashonaland 
Syndicate,  41  W.  B.  492,  [1893]  1  Ch.  731 ;  Ex  parte 
Fitx,  18  W.  E.  1083,  L.  K.  6  Ch.  App,  176.  In  re 
Grown  Bank  is  distinguishable.  In  In  re  Anglo- 
Mexican  Mini  Go.,  W.  N.,  1875,  168,  the  company 
supported  the  petition.  lu  any  event  the  petition 
should  stand  over  till  the  wishes  of  the  shareholders 
have  berai  ascertained  in  a  meeting  which  the  directors 
have  called  for  an  early  date. 

H.  W.  Orazebrook  and  W.  de  B,  Herbert,  for  share- 
holders supporting  and  opposing  the  petition. 

VATTflTTAy  WnT.TATwa,  J, — ^I  thiuk  I  o  ig  .i  t »  iiitk-» 
the  order  for  the  compubory  winOuig  up  o(  this 
company,  I  agree  that  the  petition  can  only  be 
supported  as  coming  within  snl^-section  5  of  section 
79  of  the  Companies  Act,  1862,  but,  in  my  opinion,  it 
can,  or  ought  to  be,  supported  under  that  clause. 
This  amalgamated  syndicate  was  formed,  as  appears 
from  paragraphs  (a),  (6),  and  (c)  of  its  memorandum 
of  association,  to  take  over  the  business  of  certain 
companies  formed  with  a  view  to  providing  seats  to 
view  the  Diamond  Jubilee  Procession.  The  Diamond 
Jubilee  is  over,  and  any  loss  or  profit  which  was  to 
be  incurred  or  gained  by  carrying  out  what  appears 
on  the  face   of    the    memorandum    of    association 
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to  have  been  the  prindpal  object  of  the  syndicate 
must  now  be  divided.      It  is  admitted  that  there 
was  a  loss  which  is  said  to  be  about  77  per  cent,  of 
the  whole  subBcribed  capital,  although  the  amount 
is,  perhaps,  immaterial.    All  that  remains  to  be  done 
is  to  return  to  the  shareholders  the  balance  or  wreck- 
ase,  after  deducting  the  losses  and  expenses.    It  is, 
of  course,  within  the  function  of  the  company  and  its 
directors  and  officers  to  perform  this  duty,  and  to 
adjust  matten  among  the  shareholders.    But  it  is 
suggested  by  the  petition  that  tbe  company  should 
be  wound  up  by  the  court,  in  order  that  what  is  left 
may  be  duly  distributed.    If  nothing  was  left  to  be 
done  but  to  make  such  division  and  adjustment,  and 
there  were  no  other  circumstances  in  the  case,  I  do 
not  think  the  court  would  or  could  make  the  winding- 
up  order.    But  it  is  said  that  in  this  particular  instance 
it  is  '*  just  and  equitable  "  that  the  court  should  take 
upon  itself  to  wind  up  the  company,  because  the 
principal  business  which  the  company  was  formed  to 
carry    on    has    come   to    an    end,    and    that    the 
directors,   instead  of  setting  about   to  divide   and 
adjust  the  balance  of  assets,  are  contemplating  enter- 
ing on  a  new  business,  and  that  this  is  uUra  vires. 
The  company  cannot  enter  on  business  of  the  nature 
of  its  principal  and  primary  business,  because  that  is 
connected  with  the  jubilee,  which  is  a  thing  of  the 
past,  and  in  that  state  of  things  it  is  said  the  syndicate 
ought  at  once  to  be  wound  up;  and  as  the  direc- 
tors, as  far  as  one  can  judge  by  the  evidence,  have  no 
intention  of  winding  up,  that  this  syndicate,  the  sub- 
stratum of  which  is  gone  in  the  sense  I  have  mentioned, 
should  be  wound  up  by  the  court.    It  is  also  said 
that  the  business  which  the  directors  have  in  contem- 
plation is  ultra  vires  of  the  s3mdioate;  but  it  was 
argued  on  the  other  side  that  this  is  not  so,  and  in 
support  of  that  view  they  refer  to  the  general  object- 
clauses  of  the  memorandum,  beginning  with  clause 
(d).    Now,  all  these  clauses  are  so  wide  that  it  is  im- 
possible to  suggest  any  business  which  would  not  be 
mduded  therein  if  they  are  not  read  as  including 
only  matters    incidental    to    the    main  or  primary 
business,  and  my  answer  is  that  I  ought  not  to  read  the 
later  object-clauses  as  defining  a  succession  of  objects 
different  from  the  main  object,  but  to  read  those 
dauses  as  only  referring  to  matters  incidental  to 
the  primary  obiect.    It  is  incredible  that  those  who 
subscribed  for  shares  thought  that  providing  seats,  &c., 
to  view  the  jubilee  procession  was  only  one  among 
many  objects  of  the  syndicate.   Practically  one  cannot 
doub^<  that  anyone  wno  took  shares  in  this  syndicate 
understood  that  he  was  taking  shares  in  a  oonu>any 
which    would   begin    and    end    wiUi    the   jubilee. 
Arriving,  as  I  do,  at  the  oondusion  that  the  business 
of  the  company  has  come  to  an  end,  why  is  it  not 
'*  just  and  equitable ''  to  wind  up  the  syndicate  with- 
out waiting  till  the  views  of  the  directors  are  sub- 
mitted to  a  meeting  of  the  shareholders  f    I  think  I 
ought  not  to  wait,  because  I  think  the  views  of  the 
directors,  ex  facie,  show  that  an  act  which  is  uUra 
vires  is  intended.     And  there  are  other  matters  which 
affect  my  discretion — e,g„  the   question    as  to  the 
fitness  of  this  board  to  carry  out  the  division  and 
adjustment  of  this  residue.    If  that  were  the  only 

tuestion,  I  do  not  say  that  it  would  not  be  one  to  be 
ecided  by  the  domestic  forum  of  the  shareholders, 
but  when  the  substratum  is  gone  in  the  sense  I  have 
mentioned,  I  not  only  might  but  ought  to  bear  in 
mind  that  the  directors  are  not  applymg  themselves 
to  distribute  the  salvage,  but  are  contemplating 
business  which  is  not  within  the  scope  of  the  memo- 
zandum.  If  these  matters  are  taken  into  considera- 
tion, the  primd  facie  right  of  the  shareholders  to  have 
the  question  settled  by  the  doTnesdo  forum  is  gone, 
and  the  matter  is  left  to  the  discretion  of  the  court 


Under  the  pressure  of  this  petition  the  directors 
have  now  issued  a  prospectus  wbidk  is  more  remark- 
able for  that  which  it  does  not  tell  than  for  the  facto 
which  it  narrates  and  which  still  leave  the  share- 
holders in  the  dark  as  to  what  is  going  to  be  dons 
with  their  money.    There  is  a  general  statement  of 
what  the  directors  have  done,  but  it  is  not  enough ; 
though  it  is  enouffh  to  show  that  whatever  deir 
plans  may  be  they  have  not  waited  to  consult  their 
shareholders*  views,  but  have  to  a  certain  extent  acted 
on    their   own.      I  am    not    going  to   place  much 
reliance  on  this,  but  I  cannot  help  being  struck  with 
the  fact  that  the  syndicate  was    formed  to  ourj 
on  those  businesses  which  had  formerly  been  earned 
on  by  the  three  companies,  and  I  have  no  information 
as  to  the  amount  of  cash  which  was  handed  over 
either  by  the  shareholders  of  those  companies  to  their 
compames  or  by  those  companies  to  the  Amalgamated 
Syndicate,  but  there  is  an  amount  of  reticenoe  aboat 
this  whidi  makes  me  doubtful.     Then  it  is  said  that 
though  the  meeting  of  shareholders  has  not  yet  been 
held  yet  that  there  has  been  such  an  expression  of 
opinion  of  shareholders  in  court  to-day  as  to  lead  me 
to  dismiss  the   petition ;    but   whereas    there  has 
apparently  been  about  £6,000  of  share  capital  paid 
up    the    total  number  of    shareholders    both  sup- 
porting and  opposing  the  petition  together  represent 
onlyagout£3,000of  capital,  but  it  would  seem  that 
of  uiose  shardiolders  who  appear  or  have  the  right 
to  appear  there  is  a  considerable  majority  against  the 
petition,  but  the  answer  given  to  this  is  that  the 
evidence  shows  that  those  sKareholders  have  exeroised 
no  independent  judgment  whatever.    I  must  there- 
fore consider   the  sort   of   view  which   the  share- 
holders have  given  to  the  petition,  and,  under  the 
circumstances,  I    do    not  think  there  is  any   soch 
expression  of  the  wishes  of  the  shareholders  as  to 
preclude  me  from  doing  what  I  think  will  be  in  the 
mterest  of  the  company.     The  wishes  of  the  share- 
holders and   creditors  m  winding  up  and   of   the 
latter  in  bankrupt^  are  to  be  regarded,  but  in  each 
case  there  is  a  difficulty  in  gettmg  people  to  apply 
their  reasoning  faculties  to  the  matters  before  tiiem 
and  in  this  case  I  am  not  satisfied  with  the  reasons 
put  forward.    Mr.  Bramwell  Davis,  the  counsel  for 
the  company,  has  called  my  attention  to  Ex  parU 
Fox,  and  says  that  it  affords  authority  for  the  pro- 
position, which  no  one  disputes — ^viz.,  that  where  the 
company  is  proceeding  to  do  something  ultra  vires 
the  sharoholders  have  a  right  of  action  to  restrain  it, 
but  that  they  have  no  risht  to  come  to  this  oourt  lor 
a  winding-up  order  under  the  "just  and  equitable 
clause."     I  agree  that    that  is   generally   a   tme 
proposition.     I  also  agree  that  there  is  a  olaas  of 
matter  which  should  be  left  to  the  shareholders  to 
dedde,  but  I  do  not  think  Ex  parte  Fox  goes  the 
length  of  sayinff  that  where  the  oourt  has  to  oonsider 
whether  it  euiomd  take  on  itself  to  adjust  the  rights 
of  the  shareholders  of  a  company,  the  substratum  of 
which  is  gone,  it  may  not  take  into  consideration  the 
fact  that  the  directors  intend  to  enter  upon  a  boainesB 
which    would  be  ultra  vires  of  the  objeota  of  the 
company.    The  matter  is  dealt  with  in  the  following 
way  in  Buckley  on  the  Companies  Act  f7th  ed.,  p. 
245) :    *'  So,  where  a  company  is  proceeding  to  do 
something  which  is  Mta  vires  a  shareholder  has  a 
right  in  an  action  on  behalf  of  himself  and  all  other 
shareholders  to  restrain  the  company,  though  every 
shareholder  but  himself  be  acquiescent,  but  has  no 
right  to  come  for  a  windinff-up  order  under  the  '  just 
and  equitable '  clause,**  and  Ex  parte  Fox  is  cited  as  an 
authori^.    But  it  is  plain  that  this  passage  is  a  mere 
illustration  of  a  previous  one  on  the  same  pa^  iHudi 
runs:    *' There    is   no    doubt   that   the   'just   and 
equitable  *  dause  gave  the  court  power  to  wind  up  a 
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oomoenj  in  cases  not  coming  under  the  first  fonr 
hBUOB  (of  section  79),  bat  there  must  be  strong  ground 
for  exercising  the  power,  at  any  rate  at  the  instance 
d  a  aharehf^er." 

Without  going  into  details  I  repeat  what  I  said 
during  the  argument,  thai  the  stringency  of  the 
^'uadem  generis  rule  has  been  much  rdaxed  of  late. 
At  all  events,  in  my  judgment  it  is  **  just  and  equit- 
able "  that  this  company,  the  business  of  which  has 
oome  to  an  end  with  the  Diamond  Jubilee,  should  be 
wound  up  by  the  court. 

There  triU  he  the  utual  compuUory  toinding'Up  order, 

Solidton,  W.  H.  Smith  &  Son;  E.  B.  Donisthorpe  ; 
Mian  A,  EUie  ;  J.  Vernon,  Son,  &  Stephan;  Cresswell 
k  Co, ;  French  it  Go. 


(Wright  and  Kennedy,  JJ.)  f  ^'-  ^^• 

MOBIiXY  V.  Cabteb.  (a.) 

Landlord  and  tenant — Compeneation  for  improvements 
—Notice  of  claim — Time — Determination  of  tenancy 
—Farm  buildings  held  over  by  tenant — Agricultural 
Holdings  [England)  Act,  1883  (46  &  47  Vict.  c.  61). 
«.  7. 

Where,  under  the  terms  of  his  lease  and  the  custom  of 
ikt  country,  the  tenant  of  a  farm  held  over  the  farm 
buildings  for  a  period  after  he  had  given  up  possession 
o/aUAe  agricultural  land, 

Bdd,  that  the  determination  of  his  tenancy  within  the 
vuoning  of  section  7  of  the  Agricultural  Holdings 
[England)  Ad,  1883,  took  place  when  he  gave  up  the 
nfricultural  land,  and  that  a  notice  of  claim  for  com- 
vaiution  given  after  that  date,  hut  more  than  two  months 
sefcre  he  gave  vp  the  buildings,  was  bad, 

Dictam  of  Lord  Watsr^n  in  Black  v.  Clay,  [1894] 
A.  C.  368,  43  W.  R.  Dig.  161,  followed. 

In  re  Paul,  24  Q.  B.  D.  247,  38  W.  R.  Dig.  99, 
^Mnguished. 

Appeal  from  the  refusal  of  the  registrar  of  the 
ooonfy  court  of  Yorkshire,  holden  at  Halifax,  to 
mmint  a  referee  under  section  9,  sub-section  6,  of 
the  Agricultural  Holdings  (England)  Act,  1883. 

The  appellant  was  the  tenant  and  the  respondent 
vat  the  landlord  of  a  farm  comprising  agricultural 
had  and  buildings  at  Ulingworth,  near  Halifax.  By 
the  terms  of  the  lease  and  by  the  custom  of  the 
wonfiy  the  tenant  was  entitled,  upon  giving  six 
nonths'  notice,  to  give  up  the  land  on  the  2nd  of 
febniary  in  any  year,  and  to  retain  the  buildings 
mtQ  the  following  May. 

In  June,  1896,  the  appellant  gave  notice  to  the 
req>ODdent  that  it  was  his  intention  to  quit  the  farm 
en  the  2nd  of  February,  1897.  He  gave  up  possession 
el  the  land  on  that  day,  and  of  the  farm  buildings  on 
the  Ist  of  May  following. 

On  the  26th  of  February,  1897,  the  appellant  gave 
*otioe  to  the  respondent  that  he  claimed  compensa- 
tian  in  reepect  of  the  unexhausted  value  of  certain 
improremente  executed  by  him  on  the  holding,  and 
that  he  had  appointed  a  referee. 

The  respondent  did  not  appoint  a  referee,  and  the 
appellant  took  out  a  summons  in  the  county  court 
kg  the  appointment  of  a  referee  to  act  for  the  respon- 
dsot.  'Ao  application  came  on  on  the  14th  of  June, 
18d7,  and  waa  by  consent  heard  by  the  registrar. 

The  registrar  held  that  the  tenancy  was  determined 
OB  the  2nd  of  February,  and  that  the  notice  of  claim 

(a.)  Reported  by  T.  B.  Ck)LQXTH0XTi7  Dux,  Esq., 
Barrister-at-Law. 


for  compensation  not  having  been  siven  two  months 
prior  to  that  date  the  provisions  of  section  9  of  the 
Agricultural  Holdings  Act  did  not  apply,  and  the 
county  court  had  no  jurisdiction  to  appoint  a  referee. 

Section  7  of  the  Agricultural  Holding  (England) 
Act,  1883,  provides  tlukt  **  a  tenant  claiming  compen- 
sation under  this  Act  shall,  two  months  at  least  before 
the  determination  of  the  tenancy,  give  notice  in  writing 
to  the  landlord  of  his  intention  to  make  such  claim. ^ 

Section  8  provides  that  the  landlord  and  the  tenant 
may  agree  on  the  amount  and  mode  and  time  of 
payment  of  compensation,  and  that  if  they  do  not  so 
agree  the  difference  shall  be  settled  by  a  reference. 

Section  9  provides  for  the  appointment  of  referees 
by  the  parties,  and  by  sub-section  6  enacts  that  ''if 
for  fourteen  days  after  notice  by  one  party  to  the 
other  to  appoint  a  referee  .  .  .  the  other  party 
fails  to  do  so,  then,  on  the  application  of  the  party 
giving  notice,  the  county  court  shall,  within  fourteen 
days,  appoint  a  competent  and  impartial  person  to  be 
a  referee.'' 

On  the  appeal  any  objection  on  the  ground  that 
— the  county  court  having  disclaimed  jurisdiction — 
the  proper  remedy  was  by  mandamus  was  waived  on 
behalf  of  the  respondent. 

Beverley,  for  the  appellant. — ^The  notice  of  claim 
was  in  time.  The  buddings  which  were  held  over 
were  part  of  the  holding,  and  the  tenancy  was  not 
determined  as  to  the  buildings  until  May,  more  than 
two  months  after  the  notice  was  given.  It  is  suffi- 
cient if  the  notice  be  given  two  months  before  the 
giving  up  of  such  portion  of  the  holding  as  is  last 
retained  by  the  tenant :  In  re  Paul,  24  Q.  B.  D.  247, 
38  W.  B.  Dig.  99, 

Clavell  Salter,  for  the  respondent. — The  notice  was 
given  after  all  the  agricultural  portion  of  the  holding 
had  been  given  up,  and  was  therefore  too  late ;  where 
different  portions  of  the  holding  may  be  given  up  at 
different  dates  the  date  of  the  determination  of  the 
tenancy  for  the  purposes  of  the  Act  is  the  date  at 
which  the  last  a^ricultaral  portion  is  given  up.  The 
time  at  which  the  tenant  is  entitled  to  the  compensa- 
tion is  '*  on  quitting  his  holding  at  the  determination 
of  a  tenancy"  (section  1).  The  Act  contemplates 
that  the  quitting  of  the  holding  and  the  determina- 
tion of  t^e  tenancy  shall  be  simultaneous,  and  the 
holding  to  which  the  Act  applies  must  be  agricultural 
or  pastoral  (section  54).  Lord  Watson,  in  Black  v. 
Clay,  [1894]  A.  C,  368,  43  W.  B.  Di^.  161  (decided 
on  section  7  of  the  Scotch  Act,  which  is  identical 
with  section  7  of  the  English-  Act  except  that  the 
notice  required  is  four  months  instead  of  two),  ex- 
pressed the  opinion  that  a  notice  given  after  all  the 
agricultural  land  had  been  given  up,  but  before  the 
buildings  were  given  up,  would  be  out  of  time.  In 
In  re  Paul  the  notice  was  given  more  than  two 
months  before  the  surrender  of  a  part  of  the  agri- 
cultural land.  Section  7  of  the  English  Act  gives  the 
landlord  until  fourteen  days  after  the  expiration  of  the 
two  months  to  decide  whether  he  will  make  a  counter- 
claim, and  if  that  period  does  not  expire  until  after 
the  land  has  been  quitted,  a  new  tenant  may  have 
entered  and  the  landlord  will  be  unable  to  view  the 
land  for  the  purpose  of  ascertaining  whether  there 
has  been  any  waste  or  breach  of  covenant  by  the  old 
tenant. 

Beverley,  in  reply. — The  relation  of  landlord  and 
tenant  existed  until  May,  and  the  buildings  retained 
were  required  for  agricultural  purposes  and  were  part 
of  the  holding  as  defined  by  the  Act. 

Wbight,  J.— With  the  assistance  of  the  Scotch  case 
{Black  V.  Clay)  I  entertain  no  real  doubt  as  to  this 
case.    The  Act  says  in  substance  that  the  tenant 
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shall  be  entitled  to  oompensatioii  on  qnittinff  his 
holding  at  the  detennination  of  his  tenancy,  and  that 
a  hol£ng  within  the  Act  mnst  be  either  wholly 
agiicultoral  or  wholly  pastoral,  or  in  part  agri- 
omtnral  and  as  to  flie  residue  pastoral;  subjeot  to 
that  a  hol<^g  is  *'  any  parcel  of  land  held  by  a 
tenant"  (section  61).  Therefore  the  right  to  compensa- 
tion is  given  in  respect  of  an  agrionltaral  holding  on 
the  determination  of  the  tenancy  of  snch  a  holdmg. 
On  the  26th  of  Febroary  there  was  no  tenancy  of  an 
agricnltoral  holding  within  the  Act.  The  agricaltaral 
land  was  given  up  on  the  2nd  of  February,  and  the 
time  for  giving  notice  of  dum  expired  two  months 
before  that  date.  Black  v.  Clay  is  an  authority  lor 
that  proposition.  In  the  case  of  In  re  Paul  the  notice 
was  given  two  months  before  about  two  hundred 
acres  of  meadow  land  was  given  up,  and  the  court 
considered  that  while  that  land  was  retained  the 
tenancy  subsisted.  For  these  reasons  I  think  that 
the  decision  of  the  registrar  was  right. 

Kennedy,  J. — I  am  of  the  same  opinion.  In  re 
PatU  seems  to  me  to  point  to  the  conclusion  that 
where  there  is  a  separate  determination  of  the  tenancy 
of  the  agricultural  portion  of  a  holding  the  ri^ht  to 
compensation  is  gone  if  the  claim  be  not  made  m  due 
time  before  the  tenancy  of  that  part  of  the  land  is 
determined. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Turner  &  Co.^  for 
Percy  Naylor,  Keighley. 

Solicitors  for  the  respondent,  Bower ^  Cotton^  A 
Bower t  for  LongboUom  &  Sons,  Halifax. 


]Qou0e  of  %ntbB. 

From  G.  A.  \  t  i     o 

(England).  /  ^"^^  ®- 

Bensaxtde  v.  Thames  and  Mersey  Mabine  Insub- 
ANOE  Co.  (a.) 

Insurance  —  Marine  —  Policy  on  freight — Exception — 
Claim  consequent  on  lose  of  time — Delay  by  peril  of 
sea. 

A  time  policy  of  marine  insurance  against  total  loss  of 
freight  of  a  ship  contained  the  following  exception : 
'*  Warranted  free  from  any  claim  consequent  on  loss  of 
tinhCf  whether  arising  from  a  peril  of  the  sea  or  other- 
wise.*^ 

While  the  ship  was  proceeding  on  a  voyage  under  a 
charter  her  main  shaft  broke  by  perifs  of  the  sea,  the 
damage  being  of  such  a  character  that  the  necessary  delay 
for  repairs  frustrated  the  objects  of  the  adventure,  ami 
the  owners  lost  their  chartered  freight.  In  an  action  by 
the  owners  against  the  underwriters. 

Held,  that  the  claim  was  within  the  terms  of  the 
warranty,  and  therefore  the  underwriters  were  not  liable. 

Decision  of  the  Court  of  Appeal,  4d  W.  R.  114, 
[1897]  1  Q.  B.  29,  affirmed. 

This  was  an  appeal  from  the  decision  of  the  Court 
of  Appeal  (Lord  Usher,  M.B.,  and  Lopes  and  Higby, 
L.JJ.),  reversing  that  of  Collins,  J.,  46  W.  B.  114, 
[1897]  1  a  B.  29. 

The  facts  are  set  out  in  the  report  in  the  court 
below. 

The  action  was  brought  by  the  appellants  upon  a 


(a.)  Beported  by  C.  H.  Qeafton,  Bsq.,  Barrister- 
at-Law. 


policy  of  marine  insurance  against  total  loss  of  freight 
on  the  steamship  Peninsular. 

The  ship  broke  her  main  shaft  owinff  to  perils  of 
the  sea,  and  the  consequential  delay  led  to  the  total 
loss  of  freight. 

The  defendants,  the  underwriters  and  present 
respondents,  relied  upon  the  exception  in  the  policy 
set  out  in  the  headnote. 

Collins,  J.,  gave  judgment  for  the  plaintifb,  bat 
this  was  reversed  by  the  Court  of  Appeal,  who  held 
that  the  claim  was  within  the  warranty,  so  that  tbe 
defendants  were  not  liable,  against  which  the  plun- 
tiffs,  the  present  appellants,  now  appealed. 

Bigham,  Q.G.,  and  Bucknill,  Q.C.  [Leek  with  them), 
for  the  appellants. 

Joseph  Walton,  Q.C,  and  Scrutton,  for  the  respon- 
dents, were  not  heard. 

Lord  Halsbuby,  C. — ^This  case  has  been  very  My 
argued  for  the  appellant,  but  I  think  none  of  your 
lordships  entertain  any  doubt  as  to  the  oondnsion  at 
which  we  must  arrive.  If  the  words  on  which  the 
question  turns  are  to  be  read  as  part  of  the  oontraet 
it  is  impossible  to  support  the  judgment  of  CoQini, 
J.  The  words,  if  they  are  part  of  the  contract,  seem 
to  be  very  plain ;  they  are  these  :  *'  Warranted  free 
from  any  claim  consequent  upon  loss  of  time  arismg 
from  a  peril  of  the  sea  or  otherwise."  The  Penin- 
sular (the  vessel  insured  by  a  policy  which  contained 
these  words  by  way  of  exception),  as  a  matter  of  fact, 
broke  her  main  shaft.  It  is  not  denied  that  if  it  wai 
capable  of  being  repaired  within  such  time  as  would 
have  enabled  her  to  complete  the  adventure  there 
would  have  been  no  loss  of  freight.  The  reason  why 
there  was  loss  of  freight  was  that  the  repairs  would 
have  taken  so  long  a  time  that  the  oojoot  of  tiis 
adventure  would  have  been  defeated.  That  is  hov 
the  loss  of  freight  arose. 

It  has  been  assumed — and,  indeed,  it  underlies  the 
whole  of  the  judgment  of  Collins,  J. — ^that  the  right 
to  insist  upon  the  payment  of  the  insurance  money  as  : 
upon  a  total  loss  of  the  freight  was  oonsummate  at  i 
the  moment  the  main  shaft  broke.    Now,  there  h  a 
fallacy  underlving  that  form  of  the  argument    Ik  I 
assumes  that  there  must  be  a  sufficiently  ascertained  I 
condition  of  damage  to  show  at  once  that  the  1o« 
must  have  accrued,  because  the  damage  was  of  such  a 
character  that  it  could  not  be  repaired  in   the  lima 
But  that  is  not  so,  for  it  would  be  only  a  qnestion  of 
evidence,  which  one  might  either  ascertain  at  thai  I 
time  or  wait  imtil  the  facts  had  proved  it  by  the 
occurrence  of  those  facts    subsequently.       But   tbs  i 
reason  why  the  loss  of  freight  had  been  incoired  mosk  \ 
be  that  the  damage  was  of  such  a  character  thit  i 
there  was  an  impossibility  of  prosecuting  the  voyagt  i 
within  the  time  within   which  it  was  necessary  isi 
prosecute  it.    The  facts  here  have  been  ascertained» ' 
and  we  now  know  why  the  freight  was  lost.    Wkfj 
was  it  ?    Not  simpliciter  because  the  main  shaft  wa 
broken,  but  because  the  main  shaft  was  broken  undt 
special  drcumstances — that  is,  at  a  distance  fromsa 
place  where  it  could  be  repaired  within  saoh  a  tii 
as  would  have  enabled  the  vessel  to  prosecute  1m 
voyage.    But  then  the  question  comes,  whether  th 
is  included  in  the  lang^uaffe  which  I  have  read 
'*  warranted  free  from  any  daim  consequent  npon  la 
of  time  arising  from  a  peril  of  the  sea  or  otherwise  " 
The  main  shaft  being  broken  in  conseqaenoe  of 
peril  of  the  sea,  what  is  the  consequence  of  tiial 
The  consequence  of  that  is  that  the  vessel  caniio 
within  the  time,  perform  the  voyage.     Is  that,  or 
it  not,  a  '*  claim    consequent    upon  loss    of   tin 
arising  from  a  peril  of  the  sea  *'  P    If  this  exoeption 
part  of  the  contract,  and  if  it  is  applioaible  to  tl 
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contract  into  which  the  parties  have  entered,  I  really 
am  wholly  incapable  of  following  the  argument  that 
the  present  daim  does  not  come  literally  within  the 


Bat  then  there  is  a  sort  of  faint  effort  made  to  susgeet 
that  it  is  not  part  of  the  contract  at  alL  Ndi^dy 
tctoall^  says  that  it  is  not ;  nobody  has  ever  Tentured 
to  say  m  terms  that  it  is  not ;  but  there  is  a  sort  of 
insmnation  to  the  effect  that  this  warranty  is  only 
iqKm  a  piece  of  paper  pasted  on  the  margin  of  the 
policy.  What  is  uie  relevancy  of  that  ?  It  either  is, 
or  is  not,  part  of  the  contract.  If  it  is  part  of  the 
contract  it  is  perfectly  immaterial  what  part  of  the 
contract  it  appears  in.  It  might  as  well  have  been 
incnrporatea  in  the  original  policy  itself.  But  then 
it  is  said — or  when  I  say  it  is  said,  perhaps  that  is 
orerstating  it — ^it  is  rather  suggested  that  this  may 
not  have  been  a  sort  of  stipulaSon  that  was  applicable 
to  the  particular  contract  which  the  parties  were 
msldng.  It  appears  to  me  that  this  case  itself  shows 
that  uoee  words  can  receive  a  reasonable  and  in- 
telligible meaning  as  applicable  to  the  contract  into 
vhidi  the  parties  were  entering.  Then  why  am  I  to 
reject  the  claaiie  ?  Is  it  because  it  is  pasted  on  P  Is 
it  hecanse  it  is  aside  of  the  rest  of  the  contract  ?  No 
one  can  gravely  suggest  that.  Then  I  have  to  con- 
etme  this  as  part  of  the  contract,  and,  as  I  have 
already  said,  this  case  itself  furnishes  an  illustration 
of  what  the  parties  were  intending  to  do.  They 
intended  to  except  out  of  the  liability  they  had  other- 
vise  entered  into,  a  claim  which  was  consequent  upon 
loei  of  time  arising  from  a  peril  of  the  sea.  If  the 
daim  was  consequent  upon  loss  of  time  occasioned  in 
that  way,  then  the  warranty  was  to  apply.  This 
daim  seems  to  me  to  be  in  tiie  strictest  sense  con- 
leauent  upon  loss  of  time  so  occasioned  in  any 
orainsry  and  reasonable  meaning  that  can  be  put 

rn  the  words.    Therefore  I  think  the  judgment  of 
court  below  was  perfectly  right,  and  I  move  your 
loidah^  tiiat  it  be  affirmed. 

Lnd  Watbon.— In  this  case  I  think  it  is  part  of 
the  appellants*  own  case  that  the  breaking  of  the 
diaft  of  T?ie  Peninsular,  owing  to  a  peril  of  the  sea, 
nodered  inevitable  such  delay  in  the  prosecution  of 
Ler  vo3rage  as  entitled  the  charterer  to  determine  the 
adfentura  The  loss  of  freight,  in  my  opinion,  was 
eoDseqnent  upon  that  delay  in  this  sense,  that  but  for 
^y  oocasioaed  by  the  breaking  of  the  shaft  there 
voold  have  been  no  loss  to  claim.  The  only  question 
that  remains  is,  whether  the  clause,  which  is  one  of 
the  conditions  pasted  upon  the  document  forming 
the  contract  between  the  parties,  is  to  receive  effect 
or  no  f  For  my  own  part,  I  think  there  has  been  no 
caaee  whatever  shown  for  rejecting  it,  and  I  can  only 
M  that  I  entirely  agree  with  the  opinions  expressed 
hy  the  learned  judges  of  the  Qourt  of  Appeal, 
Wanae  I  think  with  them  that  the  case  which  occurs 
hen  hdls  precisely  within  the  words  of  the  exception 
vhidiare  introduced  by  their  conditions.  I  there- 
fore concur  in  the  judgment  which  has  been  moved. 

Lord  HxBflCHSLL.— This  is  a  policy  against  total 
Im  of  freight.  The  learned  counsel  for  the  appellants 
vve  mial&  to  suggest  any  case  or  class  of  cases  to 
wkidi  the  words  of  the  warranty  would  apply,  unless 
it  were  to  such  a  case  as  is  now  before  your  lordships. 
I  Vatt  agree  that  if  you  find  in  a  policy,  as  you  oom- 
iB^y  do,  a  number  of  stipulations  inserted,  and 
^h  reference  to  the  subject-matter  of  a  policy  one 
pf  thoae  stipulations  is,  on  its  natural  construction, 
^■Pphcable,  it  would  not  be  right  for  the  purpose  of 
lodnig  a  meaning  for  that  as  applicable  to  that  par- 
tifiokr  contract  to  torture  or  stram  its  language.  The 
^hual  conclusion  would  be  that  the  common  form 
^  hesn  used  with  the  insertion  of  certain  warranties 


or  conditions  not  applicable  to  the  particular  case  as 
the  policy  was  completed.  This  is,  of  course,  not  an 
uncommon  occurrence.  But  if  with  reference  to  the 
subject-matter  of  the  policy  the  particular  stipulation 
is  applicable  without  any  straining  or  torturing  of  the 
language,  then  it  is  the  duty  of  the  court  construing 
the  contract  to  give  that  natural  meaning  and  con- 
struction to  it  as  applicable  to  the  subject-matfer  of 
the  contract.  Now,  can  these  words  be  properly  ap- 
plied to  a  policy  against  total  loss  of  freight?  It 
seems  to  me  that  they  can,  and  that  the  present  case 
is  an  illustration  of  a  perfectly  proper  application  of 
them.  The  whole  basis  of  the  claim,  of  course,  must 
be  the  loss  of  the  subject-matter  insured — tliat  is,  the 
freight.  That  loss  must  arise  from  one  of  the  perils 
insured  against.  What  is  the  meaning  of  saying 
that  the  underwriter  is  not  to  be  liable  for  any  claim 
consequent  upon  loss  of  time  P  It  must  mean  that, 
although  the  subject-matter  insured  has  been  lost, 
and  although  it  has  been  lost  by  a  peril  insured 
against,  if  the  claim  depends  on  loss  of  time  in  the 
prosecution  of  the  voyage,  so  that  the  adventure  can- 
not be  completed  within  the  time  contemplated,  then 
the  underwriter  is  to  be  exempt  from  hability.  It 
seems  to  me,  not  only  is  no  violence  done  to  the 
words,  but  they  receive  the  natural,  the  ordinary  and 
reasonable,  signification  when  they  are  applied  to 
such  a  case  as  this. 

Lord  Shand  and  Lord  Davxy  concurred. 
Appeal  dismissed. 

Solicitors  for  the  appellants,  Lawless  &  Co, 
Solicitors  for  the  respondents,   WalUms,  Johnson, 
Buhb,  &  Whatton. 


^"glidti  July  19. 1897. 

Lambbth  Ovebsbebs  v.  London  OountyCottnoil.  (a.) 

Poor  law  —  Bating  —  Beneficial  occupation  —  London 
County  Council — Assessment  of  public  park — Bateable 
value — London  Council  {Oeneral  Powers)  Act  (53  <fe 
64  Fict,  c,  ccxliii.),  ss.  4,  5. 

Where  lands  are  held  by  a  County  Council,  and  every 
part  thereof  must  by  statute  be  retained  by  the  County 
Council  in  perpetuity  for  the  use  of  the  public,  and  the 
expenses  of  management  exceed  the  incomings,  the  County 
Council  is  not  rateable  in  respect  of  such  lands. 

Hare  v.  Overseers  of  Putney,  29  W*.  It.  721,  7 
Q.  B.  D.  223,  approved. 

Decision  of  the  Court  of  Appeal  (44  W.  B.  621, 
[1896]  2  Q.  B.  25)  affirmed. 

This  was  an  appeal  from  a  judgment  of  the  Qovat 
of  Appeal  (Lord  Esher,  M.R.,  and  A.  L.  Smith  and 
Rigby,  L.J  J.)  reversing  a  judgment  of  the  Queen's 
Bench  Division  (Pollock,  B.,  and  Wright,  J.)  upon  a 
special  case  stated  under  12  &  13  Vict,  c  45,  s.  11.  The 
case  is  set  out  at  length  in  the  court  below  (44  W.  R.  62 1 }, 
the  short  question  being  whether  the  London  County 
Council  were  rateable  as  occupiers  of  Brockwell  Park, 
which  they  had  acquired  under  the  London  Council 
(General  Powers)  Act,  1890,  and  which  they  were  by 
statute  directed  to  lay  out  and  maintain  for  the 
public,  there  being  no  duty  imposed  on  the  council  to 
acquire  such,  and  the  expenses  of  maintenance  being 
greater  than  the  incommgs.  The  Court  of  Appeal 
had  dedded  that  the  London  County  Coundl  were 
not  rateable. 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 
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Lawson  Walton,  Q.C,  and  Ltwis  Coward,  for  the 
appdlants. — ^The  property  is  capable  of  beneficial 
ownership  or  occupation.  The  London  County 
Council  act  as  owners,  and  have  all  the  rights  of 
property  consistent  with  the  restriction.  They  have 
elected  to  take  it  for  a  large  sum.  The  statute  affects 
the  occupiers,  not  the  property. 

They  cited  or  referred  to  London  County  Council  y. 
Erith  Churchtuarden8,  42  W.  R.  330,  [1893]  A.  C.  562 ; 
Bristol  QiMxrdians  v.  Wait^  5  A.  &  E.  1 ;  JovhM  ▼.  Mersey 
Docks  and  Harbour  Board,  13  W.  R.  1069.  11  H.  L. 
Cas.  443;  Hare  v.  Overseers  of  Putney,  29  W.  R.  721, 
7  Q.  B.  D.  223 ;  Reg,  v.  Metropolitan  Board  of  Works, 
17  W.  R.  527,  L.  R.  4  Q.  B.  15 ;  West  Bromwich 
School  Board  v.  West  Bromwich  Overseers,  32  W.  R. 
866,  13  Q.  B.  D.  929 ;  Reg,  ▼.  London  School  Board,  34 
W.  R.  583,  17  Q.  B.  D.  738 ;  Burton-upon-Trent  Cor- 
poration ▼.  Burton  Union,  38  W.  R.  181,  24  Q.  B.  D. 
197. 

Bosanquet,  Q.C,  and  Horace  Avory,  for  the  re- 
spondents.— ^The  money  spent  in  the  management  of 
the  park  is  for  the  benefit  of  the  public :  Erith  case 
( Worcester  Onrporation  v.  Droitwich  Union,  25  W.  R. 
336,  2  Ihc.  D.  49,  and  Liverpool  Corporation  ▼.  Waver- 
tree  Overseers  there  referred  to) ;  AltrincJiam  Union  t. 
Cheshire  Lines  Committee,  15  Q.  B.  D.  597,  34  W.  R. 
Dig.  136 ;  Scvlcoates  Union  ▼.  Kinaston-upon-Hull 
Dock  Co.,  43  W.  R.  623,  [1895]  A.  0.  136;  Lincoln 
Corporation  v.  Holmes  Common  Overseers,  15  W.  R. 
786,  L.  R,  2  Q.  B.  482 ;  Putney  Bridge  case,  29  W.  R, 
721,  7  Q.  B.  D.  223. 

Leuns  Coward  replied. 

The  House  took  time  for  consideration. 

Lord  Halsbuby,  C. — Li  this  case  the  question  is 
whether  Brockwell  Park  is  rateable,  and,  if  so,  what 
is  to  be  the  principle  upon  which  it  is  to  be  rated. 

The  facfcs  which  raise  the  question  may  be  very 
simply  stated.  lu  1891  the  London  Coun^  Council 
purchased  the  land  and  buildings  which  now  form  the 
park  under  the  powers  of  an  Act  which,  when  pur- 
chased, cast  upon  them  the  perpetual  obligations  to 
maintain  and  preserve  it  as  a  park  for  the  perpetual 
use  of  the  public  for  exercise  and  recreation. 

The  special  case  goes  on  to  state  some  other  thins^ 
which  appear  to  me  to  be  irrelevant.  We  have  nois- 
ing to  do  with  the  previous  history  of  the  seventy- 
eight  acres  of  which  Brockwell  Park  consists,  nor  are 
we  concerned  with  the  question  whether  it  would  be 
rateable  if  it  were  otherwise  held  and  enjoyed.  The 
main  question,  and  indeed,  as  it  appears  to  me,  the 
only  question,  is  whether  it  is  now  rateable  at  tdl ; 
and  I  am  of  opinion  that  it  is  not.  I  do  not  think 
there  is  here  a  rateable  occupation  by  anybody.  The 
*' public"  is  not  a  rateable  occupier,  and  I  think  that 
one  sentence  disposes  of  the  case.  I  think  the 
Putney  Bridge  case  is  expressly  in  point,  and  I  can 
draw  no  distinction  between  an  artificial  structure 
with  a  road  over  it  for  the  use  of  the  public  and 
a  park  for  the  like  purpose  of  allowing  the  public 
to  go  into  and  use  it.  I  think  the  Putney  Bridge 
case  was  rightly  decided,  and  I  think  it  is  stricUy  in 
point  in  this  case.  The  fact  that  the  park  is  vested 
in  the  County  Council  does  not  make  l^em  the 
occupiers.  It  would  be  absurd  to  contend  that 
wherever  the  legal  estate  is  there  is  occupation.  A 
road  is  vested  in  some  one,  but  if  a  public  road  there 
is  no  occupation  of  it  any  more  than  of  a  milestone  or 
a  direction-post.    I  have  hitlierto  dealt  only  witii  the 

auestion  of  occupation,  and,  as  I  have  said,  I  think 
lere  is  no  occupation  at  all,  the  County  Council 
being  merely  custodians  and  trustees  for  the  public. 

But  I  do  not  disagree  with  the  reasoning  of  A.  L. 
Smith  and  Rigby,  L.JJ.,  as  to  the  rateability  of  an 


occupation  where  an  occupation  exists.  No  tenant 
would  give  anything  for  an  occupation  which  woaM 
not  give  him  a  capacity  to  earn  more  than  the  rent 
which  he  is  called  upon  to  pay  for  it,  and  if  the 
statute,  as  in  this  case,  prevents  him  from  eazning 
anything,  there  can,  under  the  Parochial  AssessmeDt 
Act,  be  no  rateable  occupation,  as  under  that  Act  the 
rate  is  to  be  measured  by  the  rent  which  a  tenant 
would  pay.  It  appears  to  me  that  the  nature  of  the 
occupation  here  is  such  that  there  can  be  no  rateable 
occupation  in  the  sense  in  which  those  words  ate 
explained  by  many  cases  which  it  is  not  now  neces- 
sary to  refer  to. 

The  law  is,  I  think,  now  settled,  and  the  case  of 
the  occupying  owner,  which  has  caused  some  confu- 
sion, is  now  dear  enough ;  and  upon  this  point  alio 
the  Putney  Bridge  case  seems  to  me  in  point.  Onue  it 
has  been  found,  as  in  this  case,  that  the  oooupation 
cannot,  as  a  matter  of  law,  be  a  beneficial  oooapatiao, 
there  is  an  end  of  the  question.  I  say  aa  matter  of 
law  ;  because  that  it  does  not  give  a  beneficial  ooca- 
pation  as  matter  of  fact  is  nothing  to  the  porpoee. 
Here  there  is  no  possibility  of  beneficial  oocapatiiiD 
to  the  County  Council ;  they  are  incapable  by  law  of 
using  it  for  any  profitable  purpose — ^they  miut  allow 
the  public  the  free  and  unr^rtzicted  use  of  it. 

It  is  hsjdly  necessary  to  deal  with  the  other  point 
(if  it  can  be  called  another  point)  in  respect  cd  the 
mansion-house  and  refreshment- rooms.  They  are 
and  must  remain  part  of  the  park,  and  are  no  more 
capable,  or  in  fact  subject,  to  different  considerations 
than  the  park  itself.  They  are  and  must  be  part  of 
the  park.  They  cannot  be  separated  from  it,  and  are 
within  the  principle  which  I  have  already  explained. 

For  these  reasons  I  think  the  judgment  of  ths 
Court  of  Appeal  ought  to  be  affirmed. 

Lord  Hbbsch£ll. — The  question  raised  in  thii 
case  is  whether  the  respondents  are  liable  to  be  rated 
as  occupiers  of  a  public  park  which  is  vested  in  them 
solely  for  the  purpose  of  maintaiaing  it  for  the  use  of 
the  public. 

The  park  was  acquired  under  the  powers  of  the 
London  Council  (Ueneral  Powers)  Act,  1890. 
That  statute  empowered  the  council  to  purchase  by 
agreement  certain  lands,  and  provided  that,  when  they 
had  acquired  the  same,  they  should  *'  hold  the  same 
and  every  part  thereof  as  a  park,  and  lay  out  and 
maintain  and  preserve  the  same  and  every  part  there- 
of as  a  park  for  the  perpetual  use  thereof  by  the 
public  for  exercise  and  recreation.'*  The  statute  also 
enabled  the  council  to  enclose  the  lands  for  the  better 
preservation  thereof  for  public  use,  and  to  adapt  the 
buildings  thereon  for  the  public  benefit;  to  erect 
lodges  for  the  accommodation  of  keepers  and  others 
employed  in  the  maintenance  and  management  of  the 
park,  and  such  other  building  as  they  might  tiiink 
requisite  for  refreshment  rooms,  band-standa,  and 
other  conveniences.  These  powers  were  all  striotly 
ancillary  to  the  maintenance  of  the  parkin  perpetmty 
for  the  use  of  the  public. 

Small  sums  of  money  are  received  by  the  ooiindl 
for  licences  to  supply  refreshments  in  the  park,  and 
fur  the  grazing  of  the  herbage ;  but  the  caae  states 
that  the  necessary  expenses  of  maintaining  the  paik 
as  a  whole  with  tiie  buildings  on  it  fox  the  pnrpoeeB 
of  the  Act  far  exceed  any  sums  of  money  which  ars 
or  could  be  derived  from  licences  for  the  supply  of 
refreshments  or  for  grazing  rights  or  otherwise. 

In  order  to  determine  whether  the  respondents  are 
liable  to  be  rated  in  respect  of  the  park  and  its 
adjuncts,  the  question  whi^  has  to  be  answered  ia,  at 
what  rent  (if  any)  the  hereditaments  mi^ht  veamn- 
ably  be  expected  to  let,  taking  one  ^ear  wiUi  another. 
It  is  well  settled  that  in  answermg  thia   qoeetiaa 
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ngaid  mnBt  be  had  to  any  restriotioiiB  which  the 
Legislature  has  imposed  npon  their  use,  and  the 
hypothetical  tenant  mnst  be  supposed  to  take  them 
mbject  to  these  restrictions.  Bearing  this  in  mind, 
it  leems  clear  that  the  park  and  the  building^ 
tbaeon  can  have  no  rateable  yalue;  no  tenant  would 
me  anything  for  them,  seeing  that  every  part  of 
tiiem  is  dedicated  to  the  pnblic  use,  and  that  the 
amall  suns  of  money  wmoh  might  be  received  in 
reelect  of  them  would,  as  the  case  finds,  be  more  than 
absorbed  hv  the  expense  of  keeping  them  in  order.  It 
WIS  BtfOBdf  however,  for  the  appellants  that,  on  the 
snthon^  of  the  Erith  ctue^  the  respondents  ought  to  be 
eoDiidered  as  among  the  possible  hypothetical  tenants, 
and  that,  as  they  made  a  considerable  contribution 
tovBids  Uie  cost  of  purchasing  the  park,  they  would 
have  been  willing  to  pay  a  rental  for  its  use.  In  my 
opinion  the  ErWi  ccue  has  no  application.  The  land 
on  whieh  the  pumping  stations  were  constructed,  the 
nteafaOity  of  which  was  there  in  question,  was  not  by 
ititate  dedicated  to  that  use.  The  London  County 
Ooandl  ooold  place  there  pumping  stations  where 
tiwy  pleased  ;>  they  could  remove  £em  elsewhere  at 
asy  time  they  thought  fit,  or  dispense  with  them 
altogether  if  they  adopted  some  other  method  of 
dealmg  with  their  sewage,  and  could  sell  or  let  the 
bad  to  a  tenant  whose  use  of  it  would  be  unrestricted. 
About  the  rateability  of  the  land  there,  there  could 
be  no  real  controversy.  The  only  question  was  what 
was  its  rateable  value,  and  whether  the  county  council 
ooold  be  taken  into  account  in  enquiring  what  the 
hypothetical  tenant  would  give.  It  was  held  that  they 
Bupitk  inasmuch  as  their  statutory  duties  imposed  upon 
fhem  the  obligation  to  provide  for  the  disposal  of  the 
•swage.  Here,  these  very  lands  and  every  part  thereof 
by  statute  mnst  be  held  m  perpetuity  for  the  use  of  the 
pnblio,  and  the  question  is  whether,  under  these  dr- 
cmutanceB,  they  are  rateable  at  all.  I  think  that  on 
prinoqilethey  are  not,  and  the  Putney  Bridge  case^ 
wUeh,  in  my  opinion,  was  rightly  decided,  is  not  dis- 
tioiguishable  from  that  under  consideration.  More- 
Ofsr,  I  am  not  satisfied  that  the  County  Council  are 
oeeopiers  of  this  park  for  rating  purposes,  though  the 
legal  possession  is  no  doubt  vested  in  fhem.  They 
nsm  to  me  to  be  merely  custodians  or  trustees  to 
hold  it  and  manage  it  for  the  use  of  the  public  This 
was  the  view  taken  by  some  of  the  learned  judges  in 
the  Court  of  Appeal  with  regard  to  the  position  of 
the  oounty  council  in  relation  to  Putney  Bridge.  I 
eoDGnr  in  the  view  they  expressed,  and  in  my  opinion 
it  is  equally  applicable  to  Brookwell  Park.  For  these 
reaaoDS  I  think  the  appeal  should  be  dismissed. 

Lords  Maonaohtbn  and  Mobeis  concurred. 
Appeal  di8mi88ed, 

SoliGitor  for  the  appellants,  W,  Honey. 
Solicitor  for  the  respondents,  TT.  A,  Blaodand. 


Court  of  appeal. 


Pfom  Q.  B.  Div.     \ 
(A.  L.  Smith,  Eigby,  f  Nov.  22. 

and  Collins,  L.JJ.)   j 

TusNXB  V.  Stallib&ass  and  Othebs.  (a.) 

Prodiee — Co§ta — Action  founded  on  tort^Bailment— 
Agittmeni — Injury  to  animal  —Negligence — Gounty 
V&htU  Act,  1888  (51  &  52  Vict.  c.  43),  8.  116. 

The  plaintiff  ddivered  a  horse  to  the  defendants  to  he 

(o.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


agisted  in  consideration  of  a  daily  payment,  and  the 
defendants  negligently  turned  the  horse  into  a  field  in 
which  there  focu  a  barbed  wire  fence  covered  with  long 
grass,  whereby  the  horse  y>as  injured.  In  an  action  to 
recover  damages  for  the  injuries  to  the  horse,  the  jury 
found  a  verdict  for  the  plaintiff  for  £30. 

Held,  as  the  negligence  relied  upon  was  a  breach  of 
the  common  law  duty  arising  out  of  the  bailment, 
that  the  action  was  founded  on  tort  within  the  meaning 
of  section  116  of  the  County  Courts  Act,  1888,  and  the, 
plaintiff  was  entitled  to  costs  upon  the  High  Court  scate. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

The  action  was  brought  to  recover  damages  for 
injuries  to  the  plaintiff^s  horse  by  reason  of  the 
nenrligence  of  the  defendants. 

The  statement  of  claim  alleged  that  the  plaintiff 
delivered  to  the  defendants  a  horse  to  be  agisted, 
kept,  and  taken  care  of  by  them  in  consideration  of 
a  payment  of  one  shilling  a  day,  and  the  defendants 
promised  in  consideration  thereof  to  safely  agist, 
keep,  and  take  care  of  the  horse,  yet  that  the  defen- 
dants in  breach  of  the  contract  negligently  put  the 
horse  into  a  field  where  there  was  a  wire  fence  hidden 
by  long  grass,  whereby  the  horse  was  injured. 

The  facts  as  proved  showed  that  the  plaintiff 
delivered  a  horse  to  the  defendants  to  be  agisted,  and 
that  the  defendants  turned  the  horse  into  a  field  in 
which  was  a  barbed  wire  fence  covered  with  lonff 
grass,  in  consequence  of  which  the  horse  was  injured 

The  jury  found  a  verdict  for  the  plaintiff  for  £30, 
and  judgment  was  entered  for  the  plaintiff  for  this 
amount.  Upon  the  taxation  of  costs  the  master  was 
of  opinion  that  the  action  was  founded  on  tort  and 
that  the  costs  should  be  taxed  upon  the  High  Court 
scale.  Upon  appeal.  Day,  J.,  was  of  opinion  that 
the  action  was  founded  on  contract,  and  that  the 
costs  should  be  taxed  upon  the  County  Court  scale. 

The  plaintiff  appealed. 

T.  W.  Chitty,  for  the  plaintiff. 

Hon.  A.  Lyttelton,  for  the  defendant. 

The  following  cases  were  referred  to:  Taylor  v. 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.,  43 
W.  R.  120,  [1895]  1  Q,  B.  134;  KeUy  v.  Metropolitan 
Railway  Co.,  43  W.  E.  497,  [1895]  1  Q.  B.  944; 
Marzeiti  v.  Williams,  1  B.  &  Ad.  415 ;  Boorman  v. 
Brown,  3  Q.  B.  511 ;  Legge  v.  Tucker,  5  W.  B.  78,  1 
H.  &  N.  500 ;  Cwbett  v.  Packington,  6  B.  &  C.  268 ; 
Bullen  &  Leake's  Precedents  of  Plea^g,  3rd.  ed.,  275. 

A.  L.  Smith,  L.  J. — In  my  opinion  this  is  an  action 
founded  on  tort  within  the  meaning  of  section  1 16  of 
the  County  Courts  Act,  1888,  and  the  costs  should 
be  taxed  upon  the  High  Court  scale.  If  the  action  is 
one  in  which  the  plaintiff,  in  order  to  succeed  in  his 
claim,  need  not  rely  upon  and  prove  a  contract,  it  is 
an  action  founded  on  tort.  If,  on  the  other  hand,  it 
is  necessary  for  him  to  rely  upon  and  prove  a  contract, 
it  is  an  action  founded  on  contract.  The  question, 
therefore,  is  whether  it  was  necessary  for  the  plaintiff 
to  rely  upon  and  prove  a  contract.  It  was  held  long 
ago  in  Bryant  ▼.  Herbert,  26  W,  B.  898,  3  C.  P.  D. 
389,  that  the  form  of  the  pleadings  is  not  material 
upon  this  question,  and  that  case  has  been  followed 
in  Taylor  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.,  and  Kelly  v.  Metropolitan  Railway  Co* 
In  my  judgment  it  is  also  immatmal  how  the  plain* 
tiff's  case  is  opened  at  the  trial,  or  how  the  judge 
directs  the  jury,  though,  if  the  latter,  consideration 
is  material,  the  learned  judge  in  this  case  directed 
the  jury  as  if  this  was  an  action  of  tort.  In  my 
opinion  the  cause  of  action  in  this  case  can  be  main- 
tained without  proof  of  a  contract  of  agistment. 
There  was  a  bailment  upon  proof  of  which  the  duty 
,  arose  not  to  be  negligent.    The  plaintiff  therefore 

6 


89 


THE  WEEKLY  REPORTER.       [D6e.ii.Mw.]      VoLXLVL 


C.A. 


TuBNEB  v.  Stalubbass  AND  Othxbs.— Stebn  V.  TsaNBB ;  Smith  (CLAncAiirr). 


aA. 


need  only  prove  the  bailment,  the  breach  of  duty, 
and  the  damages.  That  being  so,  this  aotion  was 
founded  on  tort  within  the  meaning  of  section  116. 
The  appeal  must  be  allowed. 

lUoBY,  L.J. — I  am  of  the  same  opinion.  The 
section  divides  actions  into  two  classes  for  the  purpose 
of  determining  what  costs  are  to  be  idlowed.  Before 
the  aotion  is  tried  it  can  be  seen  into  whidi  class  it 
falls.  It  is  not  material  to  consider  how  the  action  is 
conducted  or  how  it  is  tried.  The  pleadings  also  are 
not  conclusive.  If  the  plaintiff  is  obliged  to  rely  upon 
a  contract,  then  it  is  an  action  foimded  on  contract 
If,  on  the  other  hand,  he  is  not  obliged  to  rely  upon 
a  contract,  it  is  an  action  founded  on  tort. 

Collins,  L.  J. — I  am  of  the  same  opinion.  Some 
confusion  may  perhaps  be  caused  by  saying  that  the 
question  depends  upon  whether  the  plaintiff  is  obliged 
to  rely  npon  a  contract  or  not.  A  bulment  arises  out 
of  some  relation  between  the  parties,  some  meeting  of 
the  minds,  but  that  is  not  sucn  a  contract,  if  it  can  be 
called  a  contract,  as  determines  whether  an  action  is 
founded  on  contract  or  on  tort  within  the  meaning  of 
section  116  of  the  County  Courts  Act,  1888.  The 
necessity  of  proving  a  bailment  does  not  dispose  of 
the  question  whether  the  plaintiff  is  obliged,  in  order 
to  succeed,  to  rely  upon  a  contract.  The  question 
comes  in  after  that.  Having  ffot  the  common  law 
duty  and  rights  arising  out  of  the  bailment,  then  if 
the  plaintiff  alleges  that  the  defendant  was  bound  to 
do  something  more  than  was  embraced  in  ti^e  common 
law  obligation,  the  action  is  founded  on  contract. 
If  the  ^aintiff  is  only  obliged  to  rely  upon  the 
common  law  obligation,  then  it  is  an  action  founded 
on  tort.  That  seems  to  me  to  explain  all  the  cases, 
and  the  difference  between  misfeasance  and  non- 
feasance. It  seems  to  me  that  whether  the  complaint 
arises  out  of  misfeasance  or  non-feasance,  if  it  oomes 
within  the  ambit  of  the  common  law  obligation,  the 
action  is  founded  on  tort.  But  if  it  does  not  come 
within  the  common  law  obligation  and  something 
more  is  required,  the  action  is  founded  on  contract. 
If,  therefore,  in  order  to  sui>port  the  plainUff*s  claim, 
it  were  necessary  to  import  into  the  contract  of  agist- 
ment some  obligation  which  the  common  law  did  not 
import,  then  it  would  be  an  action  foimded  on  con- 
tract. In  my  opinion  there  is  no  suoh  necessity  here, 
and  therefore  tbis  is  an  action  founded  on  tort. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  A,  Slater, 

Solicitors  for  the  defendants.  King  A  Burrell, 


Oct.  27,  30. 


From  Q.  B.  Biv.    ^, 

( Lindley,  M.R.,  aud  > 

CMtty,  L.J.)        j 

Stkrj^  ti,  Tkgnkb;  BiinTK  {Claimant),  (a.) 

Siil  ofmlf — Eocecution  creditor — Sale  by  sheriff  by  order 
of  autTt^Bftiikruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
A.  11— 7f.  .S.  a.,  ord.  57,  r.  12. 

The  jnrtadidivn  con/erred  on  the  court  by  ord,  57,  r. 
12,  otitftti  nut  to  be  exercised  against  a  mortgagee,  unless 
there  is  n  rtusmmble  ground  for  assuming  that  the  sale 
vritl  imniitfc  fljore  than  sufficient  to  answer  the  just  claims 
of  the  murfgtvfft^  sous  to  leave  a  surplus  available  for  the 

Stumble,  ihr  rjfect  of  section  11  of  the  Bankruptcy  Act, 
1890,  upon  the  t^xecution  and  the  proceedings  thereon,  on 

{a,)  Eeport^d  by  W.  Shallcboss  Goddabd,  Esq., 
Bar  rister-at-Law. 


request  made  by  the  official  receiver  for  delivery  of  iht 
goods,  would  be  to  preclude  any  proceedings  being  taken 
by  Vie  execution  creditor  under  ord.  57,  r.  12. 

Appeal  from  an  order  of  Bidley,  J.  (sitting  as 
Vacation  Judge). 

On  the  nth  of  August,  1897,  one  Tegner  exeontad 
a  bill  of  sale  in  favour  of  the  appellant  Smith 
to  secure  £300  at  30  per  cent,  interest,  repayable 
on  the  11th  of  November  next. 

In  September  the  landlord  distrained  on  the  grantor 
of  the  Dill  of  sale  for  rent,  and  on  the  30th  of 
September  the  sheriff  seized  the  goods  comprised  in 
the  bill  of  sale  at  the  instance  of  Stem,  who  had 
obtained  a  judgment  against  T^^er. 

On  the  Ist  of  October  Smith,  the  claimant, 
sent  in  his  claim  under  the  bill  of  sale,  and  shortly 
afterwards  paid  off  the  landlord. 

On  the  7Ui  of  October  the  sheriff  issued  an  inter- 
pleader summons,  and  on  the  same  day  a  zeoeiving 
order  was  made  against  the  debtor. 

On  the  15th  of  October  an  adjudication  in  bank- 
ruptcy was  made,  and  on  the  same  day  the  master  in< 
chambers  directed  a  sale  on  certain  terms  which  wdre 
subsequently  varied  by  the  order  of  Bidley,  J. 

The  bill  of  sale  holder,  Smith,  appealed. 

Herbert  Reed,  Q.G.,  and  Muir  Mackenzie,  for  tb^ 
appellant. — The  order  directing  the  sale  by  the  sheriff 
is  in  no  form  authorized  by  any  statute  or  rule  of 
court.  The  court  has  no  right  to  interfere  with  a 
legal  mortgagee  and  order  a  sale  by  the  sheriff  when 
the  security  is  doubtful.  There  are  three  enactments 
in  the  Bankruptcy  Acts  bearing  on  this — section  9  (2) 
and  section  45  of  the  Act  of  1883,  and  section  11  of 
the  Act  of  1890,  which  replaced  section  46  of  the  Act 
of  1883.  The  ^ect  is  that  the  execution  creditor  ii 
squeezed  out.  The  order  was  wrong  and  ou^ht  to  be 
discharged,  and  tiie  sheriff  should  be  directed  to 
withdraw. 

They  referred  to  Ex  parte  Hailing,  In  re  Haydon, 
26  W.  B.  182,  7  Oh.  D.  157 ;  Forster  v.  Clowser, 
[1897J  2  Q.  B.  362,  45  W.  B.  Dig.  123;  ud  The 
Merchant  BarUeing  Co.,  of  London  v.  jTAe  London  and 
Hanseaiic  Bank,  55  L.  J.  Oh.  479,  34  W.  B.  Dig.  122. 

A.  H.  Carrington,  for  the  official  receiver  and 
trustee  in  bankruptcy. — The  order  is  quite  correct,  and 
jurisdiction  is  obtained  under  ord.  57,  r.  12.  Seetioa 
11  of  the  Bankruptcy  Act,  1890,  does  not  apply  and 
does  not  contemplate  a  case  where  there  is  the 
complication  of  bankruptcy  as  here.  [Linduey, 
M.B. — Have  you  any  authority  to  say  that  section  IS 
of  the  Common  Law  Procedure  Act,  1860,  or  ord.  57, 
r.  12,  has  ever  been  applied  to  bankruptcy?]  No. 
The  master  and  judge  both  thought  the  order 
advisable. 

c7.  P.  Earle,  for  the  execution  creditor. 

Bose-Innet,  for  the  sheriff. 

Beed,  Q.C.,  replied. 

Cur,  adv.  vuU* 

Oct.  30.— Ldtdley,  M.B.,  stated  the  facts,  and 
continued :  The  execution  creditor  is  relying  with  the 
trustee  in  bankrupty  upon  the  light  to  have  tiiis 

Sroperty  sold  under  ord.  57,  r.  12.  The  case  is 
istmguishable,  so  fsr  as  I  know,  from  any  case 
which  has  arisen  yet,  by  reason  of  the  operation  of 
section  11  of  the  Bankruptcy  Act,  1890,  which  was 
relied  on  very  strongly  by  counsel  for  the  appellant, 
as  rendering  the  application  of  ord.  57,  r.  12,inaocarate 
in  the  present  case.  Now  I  will  read  the  section  of 
the  Bankruptcy  Act  first.  Section  11  of  the  Bank- 
ruptcy Act,  1890,  runs  thus :  "  Where  any  goods  of  a 
debtor  are  taken  in  execution,  and  before  the  sale 
thereof,  or  the  completion  'of  the  execution  by  the 
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COTTBT  OF  AfFEAIi. 


Stbbn  V.  Tbgitbb  ;  Smith  (Claimant). 


Court  of  Afpeal. 


i6oeq>tQr  reooToryof  the  full  amount  of  the  levy» 
aotue  ia  serred  on  the  sheriff  that  a  reoeiving  order 
hai  been  made  against  the  debtor,  the  sheriff  shall, 
OQ  request,  deliver  the  goods  and  any  money  seized 
or  reoeived  in  part  satisfaotion  of  the  execution 
to  the  ofiidal  reoeiver,  but  the  oosts  of  the  execution 
ihsll  he  a  first  charge  on  the  goods  or  money  so 
ddivsred,  and  the  official  receiyer  or  trustee  may  sell 
^  goods,  or  an  adequate  part  thereof  for  the 
poiposeof  satisfying  the  charge,"  Now  what  was 
aooe  is  Tery  curious.  In  this  case  the  trustee  in 
btokniptcy  has  not  asserted  his  right  to  the  goods 
under  section  11.  He  has  not  requested,  in  other 
words,  the  sheriff  to  deliver  his  goods  to  him  nor  to 
pay  the  money  to  him.  He  has  appeared  on  the 
interpleader  proceedings,  and  he  has,  so  to  speak, 
nude  use  of  the  execution  creditor's  judgment  in 
order,  if  ha  ean,  to  compel  the  sale  of  these  goods 
under  oid.  57,  r.  12.  That  is  a  curious  proceeding, 
and  it  is  important,  because  before  I  had  read  this 
fection  11  as  carefully  as  I  have  sinoe  done,  I  was 
lather  impreoaod  by  the  argument  addressed  to  us  by 
the  claimant,  Mr.  Smith's  counsel,  that  the  bank- 
niptoy  put  an  end  to  the  execution.  It  only  does  so 
at  the  option  of  the  trustee.  If  he  chooses  to  assert 
hii  lights,  the  execution  creditor  seems  to  me  to 
htfe  no  rights,  but  if  the  trustee  takes  the  course 
which  he  has  taken,  not  of  asserting  his  rights,  but 
of  backing  up  the  execution  creditor,  and  getting 
what  he  can  by  that  process  for  the  purpose  of 
iodndng  the  oooit  to  make  an  order  which  it  other- 
wise would  have  no  jurisdiction  to  make,  then  it 
sppesn  to  me  that  section  11  does  not  invalidate  the 
exeootion.  That  gets  rid  of  a  considerable  part  of 
the  argument  whidi  was  addressed  to  us. 

Now  I  come  to  ord.  57,  r.  12:  ''When  goods  or 
ofaattels  have  been  seized  in  execution  by  a  sheriff  or 
othsr  officer  charged  with  the  execution  of  process  of 
the  ffiffh  Court,  and  any  claimant  alleges  that  he  is 
entitlea,  under  bill  of  sale  or  otherwise,  to  the  goods 
or  ohatteU  by  wav  of  security  for  debt,  the  court  or 
a  judge  may  order  the  sale  of  the  whole  or  a  part 
thereof,  and  direct  the  application  of  the  procee<u  of 
the  sale  in  soch  manner  and  upon  such  terms  as  may 
be  just."  'Hiat  is  copied,  and  reproduced  with  slight 
variations,  from  section  13  of  the  Common  Law  Pro- 
eednre  Act,  1860,  and  the  effect  of  it  is  quite  obvious 
liom  the  history  of  that  Act  and  what  we  all  know, 
and  what  we  shall  find  very  concisely  stated  in  Day, 
J.*s  hook,  at  p.  361.  The  comment  is  this  :  **This 
Motion  oonf en  new  and  valuable  powers.  Hitherto, 
if  the  daimant  established  a  title  to  goods  of  however 
gnat  value  by  way  of  security,  for  however  small  a 
•om,  the  execution  was  defeated  absolutely,  as  the 
ooort  had  no  power  to  provide  for  the  realization  of 
tiie  ssonrity  and  the  disposal  of  the  surplus  or  for  the 
payBont  ol  the  debt  and  discharge  of  the  security  by 
the  exeootion  creditor.  This  defect  is  now  mended, 
aadaooavenient  and  much-used  scheme  for  defeating 
mtitors  ia  interrupted."  Now  comes  the  question, 
How  ace  we  to  deal  with  this  rule  under  i^ose  cir- 
samstanoee  f  I  am  not  prepared  to  say  but  that  the 
coarse  taken  by  the  trustee  in  bankruptcy  is  illegal 
or  improper,  and  I  am  not  prepared  to  say  that  ord. 
57,  r.  12,  cannot  be  invoked,  having  regard  to  what 
has  been  done  in  the  present  case.  If  the  trustee  had 
asMcted  his  rights  against  the  execution  creditor 
wader  section  11  of  the  Bankruptcy  Act,  1890,  I 
doabt  whether  ord.  57,  r.  12,  would  have  been 
applicable.  My  present  impression  is  that  it  would 
not ;  but  the  tmateehas  not  asserted  such  rights,  and 
I  wili  aHiune  that  ord.  57,  r.  12,  can  be  still 
invoked  by  him  and  the  execution  creditor. 
Bat  ord.  57,  r.  12,  was  not  intended  to  deprive 
MOned   creditori  of  the  benefit  of  their  security, 


and  when  this  will,  or  very  likely  will,  be  the 
case  the  court  ought  not  to  direct  the  sale,  but 
ought  to  direct  the  sheriff  to  withdraw.  There  are 
three  oases  which  arise  in  practice.  First  of  all,  the 
case  where  the  security  is  ample  and  where  the  bill 
of  sale  holder  or  the  execution  creditor  tries  to  assert 
his  rights;  he  defeats  the  other  creditors.  That  is 
the  common  case  which  section  13  of  the  Common 
Law  Procedure  Act,  1860,  was  intended  to  rectify. 
The  bill  of  sale  holder  cannot  stand  upon  his  rights 
when  it  is  plain  that  he  is  defeating  the  execution 
creditor,  which,  of  course,  involves  the  assumption 
that  after  paying  off  the  bill  of  sale  there  wul  be 
something  left.  That  is  an  easy  case.  Now,  the  next 
case  is  where  the  security  is  plainly  deficient.  Then, 
on  the  hypothesis  that  there  is  nothing  for  the  execu- 
tion creditor,  it  follows  that  there  will  be  a  deficiency, 
and  that  even  if  there  were  a  sale  there  would  not  be 
a  surplus.  Then  it  follows  as  a  matter  of  course  that 
the  only  proper  course  is  to  direct  the  sheriff  to  with<- 
draw.  What  has  the  execution  creditor  got  to  do 
with  it  if  he  cannot  possibly  f?et  anything  out  of  it  P 
That  is  an  easy  case.  The  third  case  is  somewhat 
more  doubtful  and  more  difficult.  It  is  when  there. is 
a  doubt  whether  the  security  is  sufficient  to  pay  off 
the  secured  creditor  or  not.  The  proper  course  in 
such  a  case  is  for  the  court  to  say,  '*  Umess  you,  the 
execution  creditor,  will  guarantee  the  secured  creditor 
against  loss  by  sale  we  will  not  order  the  sale." 
Here  the  execution  creditor  and  the  trustee  have 
declined  to  redeem  and  declined  to  give  any 
guarantee  at  all  against  any  loss.  That  has  in- 
duced me  to  look  more  carefully  than  I  did  in 
couct,  into  the  evidence,  and  upon  the  evidence 
I  am  perfectly  satisfied  that  if  these  goods  are 
sold  by  the  sheriff  it  is  extremely  doubtful  whether 
there  will  be  enough  to  pay  the  bill  of  sale  holder. 
As  to  there  being  a  surplus  for  the  execution  creditor, 
of  course  I  cannot  say  what  the  result  of  a  sale  might 
be,  but  the  surplus  might  be  nothing ;  it  might  be  a 
shilling,  or  sixpence,  or  a  few  shillingti.  Well,  under 
those  circumstances,  how  can  it  be  just  to  Cfnforce 
a  sale  and  deprive  him  of  his  security  P  That 
is  to  abuse  the  rule,  not  to  put  it  into  oper/i- 
tion  in  a  case,  to  meet  which,  it  was  passed.  It 
is  said  that  this  view  is  opposed  to  a  decision  of 
this  court  in  Forster  v.  Clowaer,  I  do  not  think 
so  at  tdl.  It  appears  to  me  perfectly  consistent 
with  it.  What  the  Court  of  Appeal  did  there  was 
this :  they  were  satisfied  that  there  was  enough  to 
pay  off  the  bill  of  sale  holder  that  which  they  con- 
sidered was  the  sum  properly  payable  to  him.  I 
think  the  court  went  a  long  way  in  anticipating  the 
date  of  payment.  That  is  nothing.  I  am  satisfied 
they  never  would  have  deprived  him  of  his  security  ; 
they  were  satisfied,  in  other  words,  that  upon  the  sale 
and  the  payment  to  him  in  full  of  what  they  thought 
he  was  entitled  to  there  would  be  a  surplus  left  for 
the  execution  creditor.  That  is  quite  a  different  case. 
Here  I  am  satisfied  that  it  is  extremely  doubtful 
whether  there  will  be  a  shilling  for  the  execution 
creditor.  The  conclusion  which  I  have  arrived  at  is 
that  if  there  is  an  enforced  sale  by  the  sheriff,  of  the 
nature  we  are  all  acquainted  with,  there  wiU  not  be 
twenty  shillings  in  the  pound  for  the  secured  creditor. 
Under  those  circumstances  it  appears  to  me  this 
appeal  ought  to  succeed.  The  proper  order  will  be 
tioat  the  sheriff  is  to  withdraw,  and  there  must  be  no 
action  against  him.  The  execution  creditor  must  pay 
him  his  costs  and  charges.  The  execution  creditor 
and  the  trustee  in  bankruptcy  must  pay  the  appel- 
lant here  and  below  his  costs,  and  must  bear  their 
own  costs  themselves,  but  the  order  is  not  to  pre- 
judice the  right  of  the  trustee  to  pay  his  costs  out  of 
the  bankrupt's  estate.    We  think  it  would  be  right. 
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if  we  ooald  do  so,  to  give  the  execution  creditor  a 
Beoond  charge  on  these  goods  so  that  he  may  be  re- 
imbursed the  expenses  to  which  he  will  have  to  be 
mt,  beoanse  he  has  acted  with  the  trustee  and  under 
lis  durection.  I  am  assuming  there  is  a  surplus.  I 
do  not  know  that  we  have  any  jurisdiction  to  do  that, 
but  it  would  obviously  be  right  if  some  arrangement 
could  be  made  between  the  trustee  and  the  execution 
creditor  to  reimburse  the  execution  creditor  the  costs 
which  he  will  have  to  pay. 

Chitty,  L.J. — I  agree.  It  was  argued  for  the 
appellant  that  the  execution  was  wholly  put  an  end 
to  by  the  11th  section  of  the  Bankruptcy  Act,  1890, 
and  consequently  that  ord,  57,  r.  12,  was  no  longer 
applicable  inasmuch  as  the  receiving  order  had  been 
made  before  the  order  for  sale.  It  is  not  necessary  to 
determine  what  would  have  been  the  effect  of  the  Uth 
section  upon  the  execution  and  the  proceedings  thereon 
if  a  request  had  been  made  by  me  official  receiver 
for  delivery  of  ike  goods  to  him.  As  at  present  ad- 
vised I  think  that  such  a  request  would  preclude 
proceedings  by  the  execution  creditor  under  ord.  57, 
r.  12.  No  such  request  was  made;  on  the  contrary 
the  official  receiver  and  the  trustee  in  bankruptcy, 
both  in  chambers  and  before  us,  supported  the  applica- 
tion for  sale  and  the  order  made  on  that  application. 
In  otiier  words  they  declined  to  avail  themselves  of  the 
benefit  of  the  Uth  section.  It  is  not  easy  to  see  how 
in  these  circumstances  the  secured  creditor,  whose 
rights  are  not  affected  by  the  receiving  order  and  the 
siH)8equent  bankruptcy,  can  set  up  this  11th  section  as 
a  bar;  but,  again,  it  is  unnecessary  to  decide  this 
point,  and  I  will  assume  against  him  that  he  cannot. 
I  think,  however,  that  the  order,  assuming  there  was 
jurisdiction  to  make  it,  was  unjust  towards  him. 

I  have  carefully  considered  the  effect  of  the  evidence 
as  to  the  value  of  the  goods,  and  have  come  to  the 
conclusion  that  the  sale  will  not  produce  a  sum 
sufficient  to  satisfy  the  just  claims  of  the  mortgagee. 
A  forced  sale  of  furniture  by  the  sheriff  without  reserve 
and  away  from  the  house  is  notoriously  a  disadvan- 
tageous method  of  selling.  In  my  opinion  the  juris- 
diction conferred  by  the  12th  rule  ought  not  to  be 
exercised  against  the  mortgagee  unless  there  is  a 
reasonable  ground  for  holding  that  the  sale  will  pro- 
duce more  than  sufficient  to  answer  the  just  claims 
of  the  mortgage,  so  as  to  leave  a  surplus  available  for 
the  execution  creditor.  In  Forster  v.  Clowser  the 
judge  was  satisfied  that  there  would  be  a  surplus ;  the 
Court  of  Appeal  saw  no  reason  for  disturbing  his 
decision  on  this  point ;  and  the  majority  of  the  court 
gave  effect  to  what  they  considered  were  the  sub- 
stantial rights  of  the  mortgagee. 

Appeal  allowed. 

Solicitors,  W»  Vant^  jun. ;  Barber  &  Son ;  Fetch  & 
amurthwaiU;  TT,  &  T,  BarchelL 


July  29,  1897. 


From  Chan,  Div.    ) 

(lindley,  Lopes,  and  > 

Chitty,  L.JJ.)       ) 

YisoouNT  Hill  v.  Bullook.  (a.) 

Figures — Movable  chattels — Stuffed  birds  and  animals 
— Mansion^Iumse — SeUled  estate. 

Specimens  of  stuffed  birds  and  animals^  forming  part 
of  a  natural  history  collection  in  a  museum  built  on  to 
the  mansion-house^  are  not  fixtures  so  as  to  devolve  with 
the  freehold  under  the  limitations  of  a  settlement, 

(a.)  Reported  by  W.  Shalloross  Goddard,  Esq., 
Barrister-at-Law. 


The  decision  of  Kekewich,  J.  (45  W.  R.  587), 
affirmed. 

Appeal  of  the  plaintiff  from  Kekewich,  J.  (reported 
45  W.  B.  587). 

The  action  was  brought  by  the  Bight  Hon.  Bow- 
land  Bichard  Glegg  HiU,  Viscount  Mill,  the  tenant 
for  life  of  the  mansion-house  and  settled  estates  at 
Hawkstone,  in  the  county  of  Salop,  and  WiUiam 
Slaney  Kenyon-Slaney,  the  surviving  trustee  of  the 
settlement,  for  an  injunction  to  restrain  the  defend- 
ant, his  servants  and  agents,  from  renu>ving,  or 
causing  to  be  removed,  from  the  said  mannon-hoaia 
any  pictures  or  other  chattels  fixed  to  the  walls  or 
floors  of  the  said  house,  or  other  fixtures  therein,  or 
any  heirlooms  or  settled  chattels,  and  also  for  a 
mandatory  injunction  ordering  the  defendant  to 
restore  any  such  fixtures,  heirlooms,  and  ohattels  al 
had  been  removed  by  him. 

The  defendant  was  the  trustee  in  bankruptcy  of  the 
late  Viscount  Hill,  who  was  adjudicated  bankrupt  on 
the  24th  of  August,  1894,  and  who  died  on  the  30tk 
of  March,  1895. 

The  defendant  claimed  [inter  alia)  the  foUowing 
artides  as  being  the  property  of  the  late  -viaooant—', 
namely,  the  fixed  cases,  together  with  the  birds  and 
animals  and  other  objects  of  art  and  natural  histoiy, 
contained  in  the  rooms  called  the  *'Bird  Ghdleiy.' 
At  the  trial  of  the  action  the  point  at  ;~ 
mainly  confined  to  the  question  whether  the  birdi 
and  animals  were  fixtures  or  not.  It  was 
that  the  cases,  which  were  fixed  to  the  freehold  hyi 
means  of  iron  brackets  let  into  the  wall,  did  not 
to  the  defendant.  The  cases  in  the  middle  of 
room  were  made  of  wood,  and  were  not  fixed,  bai 
rested  by  their  own  weight.  Wooden  trays  or  drawen 
were  fitted  into  these  iron  cases,  and  could  be  removed 
at  pleasure.  The  birds  and  animals  were  of  oonsidsr-i 
able  vidue,  and  were  mounted  in  the  usual 
some  being  also  attached  to  imitation  rockwcnk 
branches  fitting  inside  the  cases,  others  not 
fastened  in  any  wby. 

Kekewich,  J.,  held  that  the  contents  of  the 
were  not  fixtures  attached  to  the  freehold,  bat 
movable  personal  chattels,  and  as  such  devolved 
the  trustee  in  bankruptcy  of  the  previous  owner. 

The  present  visoount,  the  tenant  for  life,  appealed 

Cozens-Hardy,  Q,C,,  and  Christopher  James,  for  ths 
appellant.— The  birds  would  pass  with  a  oonveyaaos 
of  the  house  without  special  mention. 

They  relied  upon  D*Eyncourt  v.  Gregory,  15  W.  B. 
186,  L.  B.  3  Bq.  382. 

P.  0.  Lawrence,  Q.C,  and  Muir  Mackenzie,  for  ths 
respondent,  were  not  called  upon. 


LmDLBT,  L.  J. — ^It  is  now  admitted  that  the  i 
in  which  the  birds  were  kept  were  part  of  the  home, 
and  the  linings  are  also  admitted  to  be  part  of  the 
freehold.  It  is  said  further  that  a  conveyanoe  of  the 
house  would  pass  the  birds.  But  is  that  oommna 
sense?  After  all,  in  considering  what  are  legal 
fixtures,  we  must  apply  common  sense.  Por  what 
purpose  does  a  man  make  a  collection  of  birds  P  la 
such  a  collection  as  this  would  he  ever  dream  of  suoh 
a  proposition  as  that  he  could  not  take  oat  a  hnd 
from  Its  case  and  put  it  in  another  room  P  8adb  a 
contention  is  absolutely  impracticable.  It  ironldbe 
contrary  to  the  habits  of  mankind.  The  oase  of 
D*Eyncourt  v.  Gregory  does  not  apply.  In  that  oast 
the  tapestry  and  certain  unfixed  articles  were  held  ta 
pass  because  they  formed  strictly  part  of  the  aiehi- 
tectural  design.  The  birds  here  are  not  part  of  tins 
aiohiteotural  design. 

The  appeal  must  be  dismissed. 

LoPBS,  L.  J.— The  cases  have  been  held  by  KeioB- 
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wioh,  J.,  to  be  fixtures,  and  they  were  properly  so 
Jiald.  ISie  linings  were  also  held  to  be  fixtures,  as  part 
nd  parcel  of  the  cases.  It  was  not  so  held  with 
regard  to  the  birds.  I  am  unable  to  aooede  to  the 
a^)«]]ant'8  argument  that  they  are  fixtures.  The 
bras  are  fixed  oy  ipun  or  glue,  or  by  wire  fixed  on  to 
tiis  liuiDgs.  We  must  look  to  the  degree  of  annexa- 
iMm ;  it  is  extremely  slight.  But,  further,  what  was 
tlis  <^ject  of  the  annexation  ?  Was  it  with  the  idea 
of  makiog  the  birds  part  of  the  house  f  That  would 
be  absozd.  The  wire  was  used  for  the  purpose  of 
aspporting  them  and  making  them  more  oonvenient 
to  be  looked  at.  They  cannot  be  said  in  any  way  to 
1)6  fixtures. 

J/Efmcourt  ▼.  Gregory,  which  was  relied  upon,  has 
ao  i^^cation  here.  The  result  is  that  Eakewioh,  J., 
wai  light,  and  the  appeal  must  be  dismissed. 

Ghittt,  HJ. — ^Tbe  appellant's  case  is  that  the 
lirds  lonn  part  of  the  house.  The  reasoning  is  that 
fte  room  in  which  they  were  was  built  for  the  purpose 
of  reoetiing  them,  and  became  part  of  the  settled 
lad.  The  appellant  has  to  face  this  additional  di£B- 
.solty :  he  cannot  daim  the  whole,  but  claims  rather 
MVB  than  half.  He  claims  those  which  are  annexed 
.to  the  freehold  by  wire,  glue,  or  gum.  These  adjuncts 
»e  employed  for  the  purpose  of  showing  off  the  birds 
to  greater  adyantage.  Theaa.  it  is  said  that  the  birds 
'inm  part  of  the  architectural  design,  and  are  an 
ooameDtal  feature  of  the  building ;  that  the  second 
I^Mount  purported  to  annex  them  to  the  freehold,  so 
fliat  he  could  not  change  a  single  bird  if  he  wished  to. 
Bnt  argument  answers  for  itself.  Such  an  idea 
ii  praDOStexoiis.  The  paper  on  the  wall  is  part  of 
the  wail— per  Lord  Bomilly :  the  silk  which  replaces 
%e  pap^  is  part  of  the  wall,  and  ergo  tapestry,  ergo 
liids  which  replace  that. 

Ihe  result  is  that  the  trustee  in  bankruptcy  is 
Vnyogfat  in.  The  birds  are  mere  chattels,  removable 
ty  the  person  who  put  them  there,  and  they  are  now 
isntoraUe  by  the  owner,  the  trustee  in  bankruptcy. 

Ha  appeal  must  be  dismissed,  with  costs. 

Appeal  dUimisaed. 

Solicitors,  Stibhard,  Oihson,  &  Co.,  for  Rowlands  & 
Ob.,  Birmingham;  Priichard,  Englefield,  &  Co,,  for 
if.  BygoU,  Wem. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and       [         June  29,  1897. 
A.  L  Smith  and  Bigby,  L. JJ.)  ) 

ATTOBnY-GENSEAL  V.  WEIGHT,   (a.) 

r—NavigahU    river  —  Foreshore  —  Right   to  moor 
veuela—Fublic  right. 

The  owner  of  the  foreshore  of  a  navigable  river  holds 
lion  of  the  soil  subject  to  the  right  of  all  persons 
mngatifig  the  river  to  use  the  waters  in  all  ordinary 
wnigahle  ways,  including  the  right  to  moor  their  vessels 
%  means  of  filed  moorings. 

Application  by  the  defendant  for  judgment  in  an 
sdioii  tried  before  Gave,  J.,  and  a  jury. 

This  was  aa  action  for  an  injunction  brought  by  the 
Attorney-Gteneial  on  the  relation  of  certain  fishermen 
and  boat  owners  who  were  accustomed  to  moor  their 
boits  in  the  estuary  of  the  Thames  at  Leigh.  They 
coBBpIamed  ihBt  the  defendant,  who  was  the  sub- 
ieiiee  of  a  several  fishery  in  the  waters  in  question, 
sod  datmed  to  be  in  occupation  of  the  foreshore,  had 

[a,)  Beported  by  F.  G.  Buokse,  Esq.,  Barrister- 
at-Law. 


interfered  with  their  moorings  and  cast  their  boats 
adrift. 

The  defendant  by  way  of  counter-claim  complained 
that  the  plaintiffs  had  wrongfully  laid  down  per- 
manent moorings  in  the  soil  of  the  foreshore,  and 
thereby  committed  a  trespass  on  his  property,  and  he 
asked  for  a  declaration  that  he  was  entitled  to  enjoy 
the  soil  free  from  the  rights  which  the  plaintiffs 
cledmed  on  behalf  of  the  public. 

The  jury  found  that  all  persons  navigating  the 
waters  in  question  had  from  time  immemorial  used 
the  foreshore  for  fixed  moorings,  and  the  learned 
judge  accordingly  granted  an  injunction  as  asked  for 
by  the  plaintiffs. 

The  defendant  gave  notice  of  motion  that  judgment 
might  be  entered  for  him. 

Witt,  Q.C,  and  Courthope  Munroe,  for  the  defend- 
ant, in  support  of  the  motion,  cited  Brooke's  Abridg- 
ment, Customs,  par.  46 ;  Fitch  v.  Rawling,  2  H.  Bi. 
393;  Blundell  v.  Oatterally  5  B.  &  Aid.  268;  Gann  v. 
Free  Fishers  of  Whitstable,  13  W.  E.  589,  11  H.  L. 
Cas.  192. 

Rentotd,  Q,C,,  Stuart  Moore,  R.  Edmondson,  and 
Ernest  Saunt,  for  the  plaintiffs,  cited  Lord  Hale's  De 
Portihus  Maris,  c.  7 ;  and  Free  Fishers  of  Whitstable 
V.  Foreman,  16  W.  E.  1019,  L.  E.  3  0.  P.  578. 

Lord  EsHEE,  M.E. — In  this  case  in  a  part  of  the 
Eiver  Thames  where  it  is  navigable  certain  fisher- 
men and  owners  of  yachts  and  other  vessels  have  put 
down  moorings,  which  they  have  marked  with  buoys, 
so  that  each  of  them  can  attach  his  vessel  to  his  moor- 
ing, and  can  from  time  to  time  slip  his  vessel  and  sail 
away  and  on  his  return  attach  it  again.  These  moor- 
ings— that  is  to  say,  the  things  of  which  they  are 
formed,  the  sunken  beam  of  wood  or  other  heavy 
weight  and  the  chain  and  buoy  attached  to  it,  are  the 
property  of  the  persons  who  put  them  down,  at  any 
rate  they  were  tiieir  property  at  the  time  they  were 
put  down.  The  defendant  is  the  lessee  of  the  owner 
of  the  soil  under  l^e  water  where  these  moorings  are 
placed,  and  he  contends  that  the  plaintiffs  have  no 
right  to  put  anything  into  his  soil,  and  he  complains 
of  what  they  have  done  as  a  trespass,  and  claims  that 
he  has  a  right  to  get  rid  of  that  trespass  by  cutting 
the  chains  and  sending  the  vessels  adrift,  and  also  a 
right  to  take  and  use  the  things  which  the  plaintiffs 
have  put  into  his  soil. 

Now,  what  is  the  meaning  of  a  mooring  P  It  is  a 
phrase  used  in  connection  with  the  sea,  and  it  means 
not  merely  the  bringing  of  a  vessel  to  anchor,  but 
such  a  mode  of  anchoring  a  vessel  as  will  allow  the 
vessel  to  leave  her  anchorage  for  a  time  and  come 
back  and  take  possession  of  it  again.  The  owner  of 
the  vessel  takes  possession  of  his  own  anchor  and 
buoy,  not  of  tiie  soil.  He  does  not  daim  an  exclu- 
sive right  to  any  measured  amount  of  water,  but  he 
claims  to  be  entitied  to  say  that  no  one  has  a  right  to 
cut  his  chain  or  move  his  buoy.  He  admits  that 
others  may  anchor  their  vessels  close  to  his  vessel, 
but  not  so  as  to  touch  it. 

Is  that  mode  of  anchoring  a  vessel  a  common 
incident  of  navigation  ?  Judges  must  use  the  know- 
ledge which  they  possess  in  common  with  other 
persons,  and  everyone  knows  that  there  are  two  ways 
of  anchoring  a  ship— one  the  temporary  way,  by 
means  of  an  anchor,  which  can  be  dropped  and 
lifted  whenever  necessary;  the  other,  the  more 
permanent  mode,  by  means  of  moorings.  This  latter 
mode  is  within  the  ordinary  course  of  navigation.  I 
think  that,  when  those  fishermen  and  others  put 
down  moorings  in  these  navigable  waters,  they  were 
not  exercising  a  right  belonging  to  them  as  indivi- 
duals, but  a  right  l^longing  to  the  public  generally 
— viz.,  to  use  navigable  waters  in  all  ordinary  navi- 
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gable  ways,  indnding  the  right  to  anchor  vesselfl  in 
either  of  the  two  recognized  modes,  by  means  of  an 
anchor  or  of  moorings.  It  follows  that  the  defen- 
dant has  possession  of  the  soil  subject  to  this  public 
right,  and  I  do  not  think  that  the  plaintiffs,  in  order 
to  support  their  case,  require  any  prescription  other 
than  this  prescriptive  right  belongmg  to  the  people 
of  this  country  generally.  The  defendant  therefore 
had  no  right  to  interfere  as  he  did  with  the  plaintifEs' 
moorings. 

It  may  be  that  there  is  a  prescription  in  favour  of 
persons  frequenting  this  particulu  place.  If  any 
such  prescription  is  necessary  for  the  plaintiffs'  case, 
I  think  there  was  evidence  to  support  it,  ani  that  we 
may  presuue  a  grant  either  from  the  Crown  or  from 
the  lord  of  the  manor.  The  plaintiffs  therefore  are 
entitled  to  an  injunction,  and  the  appeal  must  be 
dismissed. 

A.  L.  Smith  and  Bigby,  L.JJ.,  concurred. 

Appeal  dismissed* 

Solicitor  for  the  plaintifllB,  TT.  F,  Saunt, 

Solicitors  for  the  defendant.  Banger,  Burton,  dk 
Frost. 


June  17, 18,  1897. 


From  Chan.  Div.      \ 

(LiDdley,  Lopes,  and  [ 

Cbitty,  L.JJ.)        ) 

Bbeay  v.  Boyal  Bbitish  Nubses*  Assooiatiok.  (a.) 

Corporation — Newspaper — Libel — Action  against  editor 
— Liability  of  proprietors — Indemnity — Ultra  vires. 

The  editor  of  a  journal  owned  by  and  published  for 
the  benefit  of  the  members  of  a  nursing  association 
(incorporated  by  Boyal  C?Mrter)  inserted  in  the  journals 
on  the  express  instructions  of  the  executive  committee  of 
the  proprietors,  paragraphs  which  were  alleged  to  be 
libels  on  one  of  the  members  of  the  association.  An 
action  for  libd  having  been  brought  by  the  member 
against  the  editor  alone,  the  executive  committee  resolved 
to  defend  such  action  and  to  indemnify  the  editor  against 
costs  and  damages. 

Held  {reversing  the  decision  of  North,  J.),  that  such  a 
defence  of  the  action  was  not  a  misapplication  of  the 
funds  cf  Vie  associaiion;  and  a  motion  for  an  interim 
injunction  by  one  of  the  members  of  the  association  to 
restrain  such  application  of  the  funds  was  accordingly 
dismissed. 

Appeal  of  the  defendants  from  North,  J. 

The  defendant  association  (which  was  incorporated 
by  Boyal  Charter  for  objects  connected  with  nursing) 
were  the  proprietors  and  publishers  of  a  journal  called 
the  Nurses*  Journal,  published  for  the  information  and 
benefit  of  the  members  of  the  association.  It  was  super- 
intended by  a  sub-committee  called  the  Journal  and 
Library  Sub-committee,  appointed  by  the  executive 
committee,  and  was  edited  by  a  member  of  the 
association,  Miss  De  Pledge. 

In  July,  1896,  the  annual  general  meeting  of  the 
association  was  held,  and  in  the  August  number  of 
the  journal  appeared  an  account  of  the  meeting,  to- 
gether with  editorial  comments  on  the  part  ti^en  at 
it  by  Dr.  Bedford  Fenwick. 

Dr.  Fenwick  being  of  opinion  that  these  comments 
constituted  a  libel  on  himself  thereupon  commenced 
an  action  for  Ubel  in  the  Queen's  Bench  Division 
against  Miss  De  Pledge  alone,  without  joining  the 
association  as  defendants. 

On  the  5th  of  February,  1897,  the  executive  com- 

(a.)  Bepoited  by  W.  SHAiiLOBOSS  Qoddabd,  Esq., 
Barrister-at-Law. 


mittee  at  a  meeting  resolved  to  defend  the  aotioii  m 
the  name  of  the  association,  and  their  resolntioii  wis 
adopted  and  approved  by  a  large  majority  at  tbs 
quarterly  meeting  of  the  g^eral  council  of  As 
association  on  the  9tii  of  April,  1897. 

Miss  Breay,  a  dissentient  member  of  theaasooiation, 
then  commenced  the  present  action,  and  moTed  for  aa 
injunction  to  restrain  the  defendants  from  ezpeodiag 
the  funds  of  the  association  in  defending  the  aotiaa 
against  Miss  De  Pledge. 

North,  J.,  granted  the  injunction. 

The  association  appealed. 

Vernon  Smith,  Q,G.,  and  Muir  Mackenzie^  for  die 
appellants. — Miss  De  Pledge  is  merely  the  aemiii 
and  agent  of  the  association,  who  are  xhe  poblislMn 
and  proprietors  of  the  journal.  If  this  be  a  Hbel,  It 
is  the  duty  of  the  association  to  justify  it  sod  detod 
the  action,  and  to  indemnify  their  own  aerraai. 

Swinfen  Eadv,  Q.C.,  and  Stewart  Smithy  lor  fhs 
respondent — ^Where  there  is  a  contract  to  indenuiify 
against  the  consequenoes  of  publishing  a  libel,  it  cift- 
not  be  enforced;  each  one  is  liable  for  his  own  toct: 
Oolbume  v.  Patmore,  1  C.  M.  &  B.  73 ;  SkachU  v. 
Bosier,  2  Bing.  N.  C.  634.  This  is  different  £rom  tiis 
case  where  a  master  is  liable  for  his  servants*  toiiL 
There  cannot  be  any  liability  for  indemnity  for  eosls 
or  debt  either  by  express  contract  or  otherwiae ;  tluA 
being  so,  this  association  is  not  justified  in  expending 
its  funds  in  defending  this  action. 

No  reply  was  called  for. 

LiNDLBY,  L.J. — It  appears  to  us,  now  that  ws 
understand  the  facts,  that  the  law  would  be  in  a  veiy 
unsatisfactory  state  if  this  judgment  could  be  sn^ 
tained.     Here  is  a  society  called  the  Boyal  Bntisk 
Nurses'  Association  which  was  incorporated  for  oertsn 
objects.    The  association  some  time  ago  started  tht 
publication  of  a  journal  called  the  Nurses^  Jourm^ 
Now  it  appears  that  in  July,  1896,  a  meeting  of  the 
association  was  held,  and  an  account  of  that 
was  published  with  comments  in  one  of  the 
of  this  journal.    How  that  came  about  is  i 
in  the  affidavit  of  the  secretary.    He  says  that  the 
library  sub-committee,  or  the  journal  sub-comiaittse 
as  it  is  sometimes  called,  were  in  the  habit  of  employ- 
ing a  lady  of  the  name  of  De  Pledge  as  thetr  honocaiy 
editor  of  the  journal,  and  that  they  sent  her  for  poll 
Hcation  an  account  of  the  meeting  with  thr—       ~-" 
ments.    She  put  it  into  the  journal.    It  is  i 
that  reflected  upon  a  member  of  the  assooiatkm,  I) 
Fenwick,  and  he  brought  an  action  agwnst  Mlas  1 
Pledge  for  libel,  the  libel  being  the  pubUoation  of  tl 
papers  so  put  into  her  hands  by  the  orders  of  the  sa 
committee.    If  the  publication  is  a  libel  of  oonxse  ^ 
all  know  that  Miss  De  Pledge  will  be  Hahle  for 
But  it  is  a  most  important  fact  in  this  case  that  tl 
association  will  likewise  be  liable  for  the  Tory  a 
thing.     They  published  it,  there  is  no  oontcovsB 
about  it  at  all.    It  was  put  into  the  journal  of  whs 
they  are  the  proprietors  and  the  ^ubUshers,  and 
was  put  there  by  the  authority  of  their  sub-oonunitli 
To  say  that  there  is  anything  to  be  tried  in  the  prose 
action  as  to  the  liability  of  Miss  De  Pledge  or  ti 
liability  of  the  association  is  a  mistakft  altcigetbi 
There  is  no  question  whatever  to  be  tried.    Their  Ji 
bility  is  obvious  enough.    Now,  what  taikes  plaoi 
The  Hbel  action  having  been  instituted  in  NoTembs 

1896,  in  February,  1897,  there  u  a  meeting  of  tl 
executive  committee,  and  thev  pass  a  reeolation  wi 
is  in  substance  that  they  resolve  to  defend  tiiat 
against  Miss  De  Pledge.    Then  on  the  9th  of 

1897,  there  is  the  quarterly  general  meeting  of 
council,  which  is,  I  understand,  a  larger  body,  a 
they  approve  of  the  action  of  the  exeontive  oon 
and  resolve  to  defend  Miss  De  Pledge  in  that 
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of  libel  bronght  agamst  her  by  Dr.  Fen  wick.  Then 
nme  iDgenioiu  penona  determine  that  they  will  try 
to  stop  that,  ana  they  get  a  member  of  the  aasooiation 
tobfiogan  action  in  the  Chancery  Diyision  to  restrain 
theasMciation  from  applying  their  funds  in  defending 
HkiDe  Pledge. 

Tlie  question  is  whether  suoh  an  action  can  be 
nppnrted.     Now,  the  learned  judge  has  held  that 
far  the  present  purpose  there  is  some  onestion  to  be 
tried,  and  be  has  g^ranted  an  injunction.  On  reading  his 
judgment  I  cannot  help  thinking  that  he  has  been 
ioflneDced  by  a  view  which,  I  Udnk,  is  incorrect— 
that  is  to  say,  that  there  was  some  unwillingness  on 
the  part  of  tiie  association  to  be  sued  in  the  action  for 
hbel  or  to  be  made  defendants  in  that  action.    They 
eaanot  make  themselyes  defendants  in  a  libel  action ; 
it  depends  upon  the  person  libelled  whether  he  will 
iiie  them  or  not.    But,  acting  somewhat  perhaps  in 
defeiCTico  to  the  learned  judge's  view,  they  did  £7  to 
get  themtelTes  joined  and  tney  failed.    They  fuled 
Tcry  properly  in  accordance  with  the  ordinary  prac- 
tice rdating  to  parties  to  actions.    But  I  cannot  help 
thinking  that  the  learned  judge  was  a  little  influenced 
by  his  Tiew  that  they  were  not  willing  to  be  sued 
themselTes  for  this  libel.    I  will  pass  that  over,  as 
hsTing  nothing  in  it.     Now  we  must  look  at  the 
natter  with  a  yiew  to  legal  principles,  and  also  not 
forgetting  common  sense.    What  is  the  grievance  of 
ICsi  Breay,  who  is  a  member  of  this  association  who 
B  teeking  relief  from  the  Chancery  Division  upon  the 
ground  that  the  funds  of  the  association  are  being 
Biinpplied  ?    What  are  the  association  doing  ?    The 
SHQciation  are,  under  the  circumstances  to  which  I 
have  alluded,  in  the  position  of  being  themselves 
KaUe  to  be  sued,  and  it  is  to  me  as  plain  as  anything 
cao  be  that  if  it  had  suited  Dr.  Fenwick  to  bring  an 
action  against  Miss  De  Pledge  and  the  association 
themselvea,  he  could  have  done  so.     It  is  equally 
phnn  to  me  that   under   those    circumstances   the 
;  aaeociation  could,    of  course,    have    defended    that 
aetioo.    They  need  not  have  severed  from  their  co- 
defendant,  they  were  all  in  the  same  boat,  and  the 
arcomatancea  to  which  I  have  idluded  show  that  they 
are  the  persons  who  as  between  them  and  Miss  De 
Iledffe  are  really  the  persons  to  blame,  if  anybody  is 
to  Uame,  for  this  publication.    To  sav  that  under 
that  state  of  circumstances  they   could   not    have 
defended  the  action,  including  the  action   against 
IGis  De  Pledge  as  one  of  the  parties,  is  to  me  an 
outrage  en  common  sense.     Then  let  us  go  a  step 
further.    Is  it  to  depend  upon  Dr.  Fenwick  whether 
fte  aasociation  are  to  be  at  liberty  to  defend  this 
•etkm  which  he  has  brought  against  Miss  De  Pledge 
akoe?    CSan  it  make   any    difference   in   principle 
nhelher  tiiey  are  sued  to^sther  or  sued  separately  or 
whethsr  he  prefers  to  sue  Miss  De  Pledge  alone  P    It 
^ipaais  to  me  that  there  is  nothing  whatever  which 
jistifies     any     such     distinction     being     drawn. 
Aatlet  us  look  a  little  further.    Let  us  look  at  the 
Mtter  in  a  stTaiffhtforward,  untechnioal  way.    What 
ii  it  that  the  defendants  are  doing  P    A  lady,  acting 
ander  the  instructions  of  the  association's  executive 
aommittee,  has  published  a  libel  in  their  journal,  and 
ttey  say  that  they  do  not  care  whether  Miss  De 
Pledge  could  sue  them  and  compel  them  to  indemnify 
hsr  or  whether   she  could  no^  but  l^t  under  t^e 
SBonoistaDoea  they  think  that  it  is  right  and  just  that 
they  should   defeod  her  from  the   consequences  of 
what  she  has  done  in  their  interests  in  their  paper, 
and  that  they  will  defend  her. 
Now,  supposing  this  association  were  not  a  cor- 
,  is  there  anything  illegal  or  immoral  or 
'  in  a  master  def endmg  his  servant  or  a  prin* 
apaldefendiii^hisa^tinsuchacaseP    Absolutely 
nothing.  Gan  it  be  said,  then,  that  is  so  unbusinesslike 


that  we  ought  to  draw  a  sharp  distinction  and  say 
that  although  an  ordinary  principal  can  do  it,  a 
corporation  cannot  do  it,  even  if  it  is  in  the  same 
position  towards  the  person  whom  it  defends  as  if  it 
were  an  ordinary  individual  P  It  would  be  saying 
that  a  corporation  cannot  do  in  any  ordinary  matter 
of  business  what  everybody  else  conducting  the  same 
kind  of  business  can  do.  That  appears  to  me  to  be  a 
proposition  which  cannot  be  sustained  at  all.  The 
very  same  principle  was  endeavoured  to  be  applied 
in  the  case  of  Taunton  v.  The  Royal  Insurance  Co,^ 
12  W.  R.  549,  2  H.  &  M.  135,  where  a  gunpowder 
ship  exploded  in  the  Mersey  and  where  an  insurance 
office  intended  to  pay  the  damages  which  occurred 
from  that  explosion  although  not  covered  by  the 
policy  of  insurance  which  they  had  issued.  Wood, 
Y.O.,  ridiculed  the  objection.  He  said  it  was  the 
ordinary  course  of  business  for  suoh  claims  to  be  paid 
whether  actually  within  the  policies  or  not ;  that  it 
was  a  good  advertisement  and  a  business  way  of 
getting  business ;  and  the  objection  was  laughed  at. 
Now,  should  not  we  be  laughed  at  if  we  were  to  say 
that  a  corporation  could  not  defend  actions  against 
their  servants  in  a  case  such  as  this  P  It  seems  to  me 
it  would  be  an  outrage  on  common  sense.  There  is 
absolutely  nothing  to  be  tried  in  this  action  which 
justifies  the  view  that  the  injunction  should  go  until 
the  trial.  The  appeal  must  be  allowed  and  the 
judgment  discharged,  and  the  plaintiff  must  pay  the 
costs  of  this  application  both  here  and  below. 

Lopes,  L.  J. — ^This  case,  when  it  is  understood,  to 
my  mind  appears  perfectly  clear.  I  arrive  at  the 
conclusion  that  the  learned  judge  in  the  court  below 
was  wrong  in  the  decision  which  he  has  given. 

Now,  the  facts  that  need  be  stated  to  show  what  I 
mean  are  very  few  and  very  simple.  Miss  De  Pled^ 
is  the  editor  of  a  certain  journal  published  by  this 
association.  €he  had  placed  in  her  hands  by  a  sub- 
committee of  that  association  a  certain  document 
which  is  said  to  contain  libellous  matter.  She  pub- 
lished it,  and  she  caused  it  to  be  circulated.  Now, 
whose  publication  was  that  P  She  was  the  agent  of  the 
association,  acting  within  her  authority.  In  fact,  the 
very  document  had  been  given  to  her  by  the  associa- 
tion. Surely  the  publication  is  the  pubucation  of  the 
association,  and  the  association  are  hable  in  the  action 
that  has  been  brought  against  her.  Why  it  was 
brought  against  her,  and  not  against  the  association, 
I  do  not  know.  It  might  have  been  brought  against 
both  of  them  together,  but  beyond  all  question  it  is 
really  the  publication  of  the  association,  and  they 
are  liable. 

Now,  in  those  circumstances,  an  action,  as  I  said, 
has  been  bronght  against  Miss  De  Pledge,  and  there- 
upon a  resolution  was  passed  by  which  it  was  deter- 
mined that  the  funds  of  the  association  should  be 
in  defending  it.    It  is  now  said  by  a  member 


of  the  association,  who  comes  forward  and  seeks  an 
injunction,  that  the  funds  of  the  association  are  being 
improperly  applied  when  they  are  used  for  the  de- 
fence of  Miss  De  Pledge  in  that  action,  and  that  an 
viterim  injunction  ought  to  be  granted. 

Now,  just  look  at  it  in  this  way.  If  Dr.  Fenwick 
had  brought  the  action  against  the  association  either 
alone  or  together  with  Miss  De  Pledge,  beyond  all 

Juestion,  if  a  verdict  was  to  be  found  in  favour  of 
^r.  Fenwick,  the  association  would  be  liable  for 
damages  and  costs.  But  is  it  to  be  said  that  because 
Dr.  Fenwick,  for  reasons  best  known  to  himself,  has 
thought  proper  not  to  bring  the  action  against  the 
association  alone,  or  jointly  with  Miss  De  Pledge,  but 
has  determined  to  bnng  it  against  her  alone,  that  the 
association  is  to  escape  entirely,  and  that  Miss  De 
Pledge  is  to  be  called  upon  to  pay  damages  and 
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costs?  It  seems  to  me  against  common  sense  and 
jostice.  In  my  opinion  it  is  a  doctrine  which  cannot 
for  a  moment  be  entertained. 

I  think  the  learned  judge  arrived  at  a  wrong  con- 
dnaion  when  he  held  that  an  injunction  ought  to  go. 

Chitty,  L.J. — I  agree.  For  the  respondent  it  was 
fuggested  at  the  Bar  that  the  publication  of  the 
journal  was  u2^a  vires.  That  point  is  not  raised  in 
the  pleadings,  nor  was  it  ever  suggested  as  far  as  I 
can  make  out  until  some  time  during  the  argument 
before  North,  J.  There  is  nothing  whatever  in  it. 
Now,  what  are  the  defendants  in  uiis  action  doing  ? 
They  have  resolved  by  the  proper  authoritative  body 
that  if  Miss  De  Pledge  will  entrust  her  defence  to 
them  they  will  undertake  it  and  pay  the  costs. 
Clearly  the  journal  is  the  journal  of  the  association, 
and  it  is  clear  that  the  association  might  have  been 

J'oined  as  defendants  in  the  action  of  libel  which  Dr. 
I'enwick  has  brought.  I  am  unable  to  find  out  any 
special  reason  why,  but  Dr.  Fenwick,  quite  within 
lus  riffhts,  selected  Miss  De  Pledge  alone  as  the 
defendant.  Now,  what  is  her  position  ?  She  is  the 
honorary  editor  of  this  journal,  and  she  published 
that  which  is  alleged  to  be  a  libel,  upon  the  instruc- 
tions of  a  sub-committee,  lawfully  appointed  by  the 
executive  committee,  that  has  the  management  of  the 
affairs  of  the  association  for  the  purposes  of  any 
question  that  is  here  raised  before  us.  She,  as 
honorary  editor,  merely  took  the  manuscript  which 
was  entrusted  to  her,  put  in  a  number  of  paragraphs, 
and  sent  it  in  the  ordinary  way  for  publication.  Of 
course  she  is  liable  if  there  has  been  a  publication  on 
her  part,  and  I  will  assume  without  deciding  it  that 
she  is  responsible  in  the  action.  Then  it  is  said  that 
it  is  an  action  of  tort,  and  that  no  contract  of 
indemnity  would  be  good.  Let  all  that  be  granted ; 
but  what  she  has  done  has  been  simply — to  put  it  in 
a  legal  form — done  as  the  agent  or  the  servant  of  the 
association.  She  is  liable,  of  course,  for  her  own  acts 
according  to  the  law  of  libel.  But  the  association 
certainly,  on  the  facts,  are  liable  in  respect  of  this 
libel  if  Ubel  it  be ;  and  supposing  that  they  had  been 
joined  as  defendants  there  would  have  been  a  separate 
liability  upon  Miss  De  Pledge  and  a  separate  liability 
on  the  association. 

I  cannot  conceive  that  it  would  be  within  the 
bounds  of  reason  to  hold  that  in  such  an  action  the 
association  could  not  have  applied  its  funds  for  the 
puxposes  of  the  defence  generally.  Mr.  Swinfen 
£«aay  says  they  could  not  apply  them  for  any  part  of 
the  defence,  so  far  as  related  to  Miss  De  Ple<^:e.  I 
think,  with  great  respect  to  him,  that  that  is  an 
absurd  proposition.  I  agree  that  probably  North,  J., 
bad  it  in  hu  mind,  and  it  formed  some  ground  for  his 
judffment,  that  the  association  were  not  willing  to  be 
made  parties  to  the  libel  action.  But  an  attempt  has 
been  made  on  their  jxtrt  since  that  judgment  was 
delivered  to  get  themselves  made  defendants  in  the 
libel  action.  That,  however,  was  an  application  which 
could  only  meet  with  one  fate  if  opposed  by  Dr. 
Fenwiok — ^and  it  was  opposed  by  him — it  must  be 
refused.  Dr.  Fenwick  is  entitled  to  say,  **  I  will  not 
sue  anybody  but  one  person  in  respect  of  this  libel. 
There  may  oe  half-a-dozen  persons  liable  to  me,  I  care 
not ;  I  will  sue  Miss  De  Pledge  and  Miss  De  Pledge 
alone."  Now,  I  think  it  is  a  mere  matter,  as  Lindley, 
L.J.,  says,  of  ordinary  business,  and  it  would  be 
poshing  the  doctrine  of  ultra  vires  to  an  absurd 
extreme  if  we  held  that  this  was  not  a  lawful  applica- 
tion of  the  funds  of  the  association.  It  is  a  defence 
by  the  masters  of  the  servant — ^using  the  term  servant 
in  no  invidious  sense  to  Miss  De  Pledge.  It  is  in 
respect  of  their  act ;  it  is  in  respect  of  their  publica- 
tion, because  morally  as  between  the  two  she  is  not 


to  blame  in  any  way.  It  seems  to  me  a  matter  of 
ordinary  common  sense  that  the  result  is  that  they 
can  expend  their  funds  in  defending  this  action  for 
her,  seeing  that  she  was  acting  within  the  scope  of 
her  authority,  and  on  the  instructions  of  the  body 
having  the  control  of  the  journal  within  the  terms  of 
the  charter.  The  result  of  the  action  if  it  were  to 
succeed  would  be  injurious  to  the  association  them- 
selves. The  association  have  a  common  interest  in 
defending  the  journal  in  respect  of  this  chaige  of 
libel.  The  only  remaining  point  that  I  need  mention 
is  the  suggestion  that  there  is  something  to  try.  Mr. 
Swinfen  Eady,  when  pressed  upon  the  point,  at  the 
conclusion  of  his  argument,  could  only  find  this,  that 
the  question  to  try  was  a  question  of  law.  So  that 
we  have  aXl  the  facts  before  us,  and  it  is  a  matter 
turning  simply  upon  the  documents.  In  my  opinion 
this  is  not  uUra  vires,  and  I  concur  in  the  judgm«nti 
that  have  already  been  delivered. 

Appeal  allowed. 

Solicitors,  Ponti/ex,  Hewitt,  <fc  Pitt;  Mear  &  FowUr. 
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Nov.  9,  10,  11. 


Attoenby-Genkeal    v.    Tkddington    TJ&Bjor 
District  Council,  (a.) 

Local  government— Purchase  of  land— Land  acquired 
for  sewage  works— Land  "  not  required  "  for  purpose 
— Land  not  immediately  required — User  of  land- 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  «.  175. 

Circumstances  under  which  lands  enquired  by  a  load 
authority  under  section  175  of  the  Public  Health  Ad, 
1875,  will  be  ordered  to  be  sold  as**  not  required  for  the 
purpose  for  which  they  were  acquired  "  within  the  mean- 
ing of  the  section,  in  cases  where  the  whole  of  the  lands 
is  not  immediately  required  for  the  purpose. 

Consideration  of  the  question  what  is  a  lawful  interim 
user  of  such  land  not  immediately  required. 

A  portion  of  lands  which  were  bought  by  the  defend" 
ants,  and  as  to  the  greater  part  tued,  for  the  purpose  of 
permanent  sewage  works,  was  used  by  them  to  receive 
dustbin  refuse,  and  works  had  been  executed  thereon  for 
thispurpose. 

Held,  (1)  that  the  whole  of  the  lands  were  required  for 
sewage  purposes ;  (2)  that  the  defendants  had  not  deaU 
with  any  part  of  it  so  thai  it  could  not  be  used  for  sewage 
purposes,  and  the  plaintiff  was  therefore  not  entOied  to  a 
declaration  that  any  portion  should  be  sold  under  section 
175  ;  and  (3)  that,  though  the  works  did  not  make  thai 
portion  wholly  unfit  for  sewage  purposes,  such  user  toeu 
injurious  to  its  proper  user  for  sewage  purposes  and  »»- 
consistent  with  tJ^e  purpose  for  which  the  land  was 
acquired,  and  was  not  a  lawful  user  of  the  land. 

Another  portion  of  the  same  lands  urns  used  a$  a 
recreation  ground,  and  a  path  had  been  made  and  some 
benches  put  there,  and  the  defendants  were  alleged  to 
intend  making  a  lake  and  a  bathing-place  there. 

Held,  that  it  was  not  unlawful  to  permit  this  porticm, 
which  was  not  at  the  time  required  for  the  uUunate 
purpose  for  which  it  was  acquired,  to  be  temporarily  used 
as  a  recreation  ground,  provided  th(U  care  was  taken  to 
prevent  any  rights  from  being  acquired  over  it  which 
would  interfere  with  the  user  of  the  land  for  its  ultimate 
purpose  whenever  required  ;  but 

(a.)  Reported  by  J.  F.  Walbt,  Esq.,  Barrister-«t- 
Law. 
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Hdd,  on  the  evidence,  thai  the  defendants  had  con^ 
ien^^iated  ueing  some  of  this  portion  for  purposes  which 
were  not  justifiable  interim  purposes, 

Aotioii* 

TbsB  was  an  action  against  the  Teddington  local 
auUiorities,  at  the  relation  of  a  resident,  to  compel 
the  defendants  to  sell  a  piece  of  land  which  ad- 
jomed  his  property,  on  the  ground  that  it  was  not 
required  for  uie  purpose  for  which  it  had  been 
bonght — viz.,  the  disposal  of  sewage. 

It  appeared  that  the  land  in  question  formed  part 
of  a  nieoe  of  land  consisting  of  some  twenty-five  acres 
whkui  bad  been  acquired  in  the  year  1887,  with  the 
nnction  of  the  Load  Qovemment  Board,  under  the 
Public  Health  Act,  1875,  for  the  purpose  of  per- 
manent sewage  works,  and  most  of  which  had  been 
used  for  the  erection  of  tanks  and  machinery  and  for 
fiUration  beds  for  the  purpose  of  the  reception  and 
disposal  of  sewage.  It  abo  appearod  that  some  of 
the  land  had  been  sold  as  not  being  required  for 
sewage  purposes — in  accordance  with  section  176  of 
the  ruUio  Health  Act — ^but  another  part  had  been 
ntihaed  hv  the  defendants  as  a  place  of  deposit  for 
refuse  ooueoted  from  dustbins,  to  receive  which 
trenches  had  been  dug  to  the  gravel  surface  and 
drawn  to  the  level  of  the  subsoil.  A  mound  had  also 
been  raised.  The  plaintiff  alleged  that  the  defendants 
had  also  entertained  a  scheme  for  turning  another 
part  of  the  unused  land  into  a  public  recreation- 
ground,  witii  a  lake,  bathing-place,  and  promenade, 
and  had  oonstructed  a  temporary  foo^tn  over  the 
land.  The  plaintiff  alleged  that  the  pieces  of  unsold 
IsDd  were,  within  the  meaning  of  section  175  of  the 
PaUio  Health  Act,  1875,  "not  required  for  the 
purpose  for  which  they  were  acquired" — ^viz.,  the 
reception  and  disposal  of  sewage — and  submitted 
that  they  should  be  ordered  to  be  sold  in  accordance 
with  the  section. 

The  defendants  alleged  that  their  mode  of  using 
this  land  was  not  permanent,  but  merely  temporary, 
isd  not  such  as  to  prevent  the  land  from  being  used 
hereafter  for  sewage  purposes ;  and,  moreover,  that, 
haviiig  regard  to  the  rapid  increase  of  Teddington 
in  extent  and  in  population,  and  to  the  necessity  of 
having  -  reserve  land  available  for  these  purposes, 
the  land  was,  in  truth,  still  needed  for  the  purpose 
fcr  which  it  bad  been  acquired. 

The  plaintiff  claimed  a  declaration  that  the  land  in 
question,  in  all  some  eijght  acres,  was  not  required  for 
the  purpose  for  which  it  had  been  acquired  under  the 
Act  of  1875,  an  order  directing  its  sale  (under  section 
175,  and  an  injunction  restraining  the  defendants 
from  appropriating  or  using  any  portion  as  a  site  for 
a  public  promenade  or  recreation-ground,  or  for 
enuunental  water,  or  for  a  footpath,  or  for  the 
pmpcse  of  the  deposit  of  house  refuse,  or  for  any 
))urpoee  other  than  that  of  the  reception  and  disposal 
of  sewage. 

The  learned  judge  found  on  the  evidence  that  all 
the  land  in  question  was  land  that  should  be  kept  by 
the  defendaoits  for  sewage  purposes,  and  would 
iiHimately  be  required. 

NenUe^  Q.C.,  and  F.  B.  Y,  Baddijfe,  for  the  plain- 
ti£— {1)  l^e  land  in  question  is  "  not  requir^  for 
the  purpose  for  which  it  was  acquired  *'  within  the 
meawing  of  section  175  of  the  Public  Health  Act,  i 
1875.  (2)  The  application  of  land  acquired  by  a 
eoiposation  under  statutory  powers  for  a  particular 
pupoee,  but  net  immediately  required  for  that  pur- 
pose, to  a  totally  different  purpose  to  that  to  which 
it  was  applied  at  the  time  of  acquisition  is  uUra  vires. 
The  iniarifn  user  which  the  defendants  make  and  con- 
template making  of  this  land,  so  far  as  it  is  not  now 
required  for  sewage  purposes,  is  therefore  unlawful. 


Moreover,  it  is  not  a  proper  expenditure  of  the  rate- 
payers' money.  (3)  As  to  the  user  for  the  disposal 
of  dustbin  refuse,  that  is  a  purpose  inconsistent  with 
the  purpose  for  which  the  land  was  acquired,  and 
injurious  to  it,  and  one  which  is  not  justifiable  even 
as  an  innocent  interim  user. 

They  cited  Attorney-Oeneral  v.  Corporation  of 
Southampton,  1  Giff.  363,  8  W.  E.  Ch.  Dig.  2 ;  and 
Bayley  v.  Great  Western  Railway  Co,,  26  Oh.  D.  434, 
450,  32  W.  R.  Dig.  227. 

Macmorran,  Q,G,,  and  Lewis  Thomas,  for  the  de- 
fendants.— (1)  The  council  may  require  the  whole  of 
the  land  at  some  future  time  for  sewage  purposes, 
and  no  part  of  it  is  within  section  175.  (2)  The  user 
made,  as  well  as  that  proposed  to  be  made,  is  a  legiti- 
mate interim  user. 

Neville  replied. 

BoMEB,  J.,  after  stating  his  finding  as  above  on  the 
evidence,  continued : — It  appears  to  me,  therefore,  that 
section  175  of  the  Public  Health  Act,  1875,  does  not 
apply  to  any  portion  of  the  land.  Ko  doubt  at  the 
tune  when  tiie  land  was  purchased  with  the  sanction 
of  the  Local  Government  Board  it  was  contemplated, 
as  shown  by  the  plan,  that  part  of  the  land  pur- 
chased would  not  be  required  for  sewage  purposes. 
But  if  I  were  to  hold  that  the  portions  contemplated 
at  the  date  of  the  purchase  as  not  being  then  required 
to  be  retained  for  sewage  purposes  were  on  that 
account  never  to  be  so  used  at  all,  I  fail  to  see  what 
riff ht  the  local  authority  had  to  acquire  those  portions 
of  the  land  at  all.  But  in  my  view  the  local  authority 
did  acquire  the  whole  of  the  land  for  sewage  pur- 
poses, though  they  contemplated  that  they  might  not 
require  tiie  whole  of  it,  and  would  probably  find  that 
they  could  sell  the  portions  referred  to,  and  they 
were  not  conclusively  oound  to  sell  the  land  markea 
on  the  plan  as  not  required  if  droumstances  changed 
and  it  was  found  that  they  did  require  it.  Apparentiy 
they  have  now  changed  their  minds ;  and,  in  my 
opinion,  they  have  come  to  a  wise  conclusion,  and  the 
land  sought  to  be  held  is  required  for  sewage  pur- 
poses. No  doubt  the  council,  until  very  receutiy, 
thought  that  the  whole  of  the  land  would  not  be 
required,  and  if  they  had  committed  themselves 
irrevocably  to  the  position  that  part  was  not 
required,  section  175  would  probably  have  applied. 
I  have  considerable  doubt  on  the  point,  but  I  give 
the  council  the  benefit  of  the  doubt,  and  the  conclu- 
sion I  come  to  is  that  they  are  not  precluded  from 
saying  that  the  whole  land  is  required,  and  they 
are  entitied  to  retain  it.  Undoubtedly  what  they 
had  done  misled  the  plaintiff,  and  I  shall  remembcur 
that  when  dealing  with  the  question  of  costs. 

Tlie  next  question  is  whether  the  defendante  have 
dealt  with  any  part  of  the  land  so  that  it  cannot  be 
used  for  sewage  purposes.  The  only  parts  which 
that  refers  to  are  those  on  which  the  trench  and 
mound  have  been  made.  Although  I  think  that  these 
works  were  improper,  yet,  at  the  same  time,  they  did 
not  make  the  land  on  which  they  were  wholly  unfit 
for  sewage  purposes.  I  think  they  could  still  be 
utilized,  so  that  that  part  of  the  land  cannot  now  be 
said  to  be  remaining  in  the  hair^^  of  the  defendants 
for  non-sewage  purposes.  The  plaintiff  is  not,  there- 
fore, entitied  to  any  dedaration  that  any  portion  of 
the  land  should  be  sold. 

A  further  question  arises.  The  plaintiff  or  relator 
says  that  the  defendants  have  dealt  with  parts  of  the 
land  improperly,  and  ought  to  be  restrained  from 
further  improper  dealings  with  the  land.  With  the 
exception  of  the  mound  and  trench  nothing  has  been 
done  of  a  peroianeat  character.  They  have  made  a 
footpath  and  puc  a  few  benches,  and  these  things 
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only  refer  to  parts  not  immediately  required  for 
sewage  purposes.  That  use  is,  in  my  opinion,  of  a 
temporary  nature  only,  and  one  not  interfering  with 
the  land  when  required  for  sewage  purposes. 

But  it  has  been  argued  before  me  tnat  the  defen- 
dants are  not  entitled  even  while  retaining  vacant  land 
for  sewage  purposes  to,  in  the  meantime,  use^  it  for 
such  purposes  as  are  relied  upon  by  the  relator  in  this 
case.  I  think  it  right,  therefore,  to  state  shortly  the 
views  I  taJ[e  as  to  what  the  powers  of  the  defendants 
are  with  reference  to  the  interim  user  of  the  land  not 
immediately  required  for  use  for  sewage  purposes. 
Now,  I  agree  that  the  defendants  could  not  apply 
the  land  to  or  use  it  for  any  purpose  inconsistent 
with  the  purpose  for  which  it  was  acquired,  but  in 
the  present  case  tiiose  purposes  did  not  require 
immediate  use  of  every  part  of  the  land  for  sewage 
purposes.  Some  part  only  was  required  for  immediate 
sewage  works,  and  the  remaining  part  has  to  be 
retained  because  needed  hereafter  for  those  works, 
and  for  the  actual  application  of  this  remaining  part 
for  sudi  purposes  the  defendants  could  retain  it,  and 
one  of  the  purposes  for  which  they  acquired  it  might 
be  said  to  be  such  interim  retainer.  Of  course,  while 
so  retaining  it  they  could  not  use  or  deal  vnth  it  in 
such  a  way  as  to  prevent  or  substantially  interfere 
with  its  immediate  use  for  sewage  purposes  when- 
ever it  was  needed  for  those  purposes.  But,  subject 
to  that  exception,  while  retaming  it,  I  do  not  see 
how  it  was  inconsistent  for  the  purposes  for  which 
they  acquired  it  to  use  it  in  anv  lawful  manner  in 
which  in  its  then  condition  it  could  be  used,  provided 
it  did  not  substantially  interfere  with  the  main 
purpose  of  drainage  for  which  it  was  ultimately 
wanted.  I  know  nothing  which  makes  it  unlawful 
for  a  council  such  as  these  defendants  permitting 
vacant  land  in  their  possession,  and  not  at  the  time 
required  for  the  ultimate  purpose  for  which  they 
acquired  it,  temporarily  to  be  used  as  a  recreation 
ground,  provided  care  is  taken  to  prevent  any  rights 
being  acquired  over  it  by  the  public  or  otherwise 
which  would  prevent  or  interfere  with  the  council 
usinff  it  for  such  ultioiate  purposes  whenever 
requured. 

Now,  the  case  of  Attorney- General  v.  Southampton 
Corporation^  to  which  I  have  been  referred,  in  no 
wise  interferes  with  this  view.  What  was  that 
case  ?  There  land  had  to  be  held  by  certain  trustees 
solely  for  the  xjurposes  of  recreation,  and  it  was  held 
that  those  trustees  could  not  use  the  land  even  tem- 
porarily as  a  fair  for  the  sale  of  cattie  on  the  ground 
that  that  was  not  a  purpose  of  recreation.  WhyP  Be- 
cause the  land  could  not  be  used  according  to  the  trusts 
even  temporarily  except  for  the  purposes  of  recrea- 
tion. 

It  was  as  much  a  breach  of  trust  in  that  case  to 
use  it  temporarily  as  it  was  to  use  it  permanently 
for  a  cattle  fair.  Moreover,  in  my  opimon,  nothing 
in  the  judgment  of  Cotton,  L.  J.,  in  Bayley  v.  The 
Great  Western  Bailvoay  Co.^  to  which  my  attention 
has  been  called,  in  any  way  interferes  vrith  the  views 
which  I  have  previously  expressed.  It  appears  to 
me,  therefore,  that  nothing  has  been  done  with 
regard  to  putting  these  temporary  seats  and  making 
the  temporary  footpath  there  unlawfully.  It  is  to 
be  noticed  tiiat  in  this  case  I  am  not  concerned  with 
any  question  as  to  the  money  of  the  ratepayers 
having  been  applied  in  making  a  temporarjr  footfutth, 
or  in  placing  those  seats.  It  cannot  be  raued,  and  is 
not  raised,  in  this  action  whether  or  not  they  have 
been  acting  wrongly  m  using  money  of  the  rate- 
payers. That  I  do  not  know.  All  that  I  am  con- 
cerned with  in  this  action  is  as  to  user  of  the  land 
pending  its  ultimate  user  for  sewage  purposes.  As  I 
have  said,  I  think  an  interim  user,  if  lawzul,  and  not 


interfering   with  the  ultimate  sewage  pmposes  for 
which  tiieland  was  required,  is  justiflable. 

Now  I  have  to  consider  what  has  been  thTeatensd 
by  the  defendants  as  alleged  by  the  relator  in  respeot 
of  this  land  apart  from  the  mound  and  trench.  Am 
to  the  camp-shedding  and  making  up  the  frantaae  of 
the  river,  it  is  now  agreed  that  that  would  have  bsoi 
necessary  for  sewage  purposes,  but  as  to  the  othsr 
purposes,  especially  the  making  of  the  lake  and  ths 
proposed  making  the  frontage  up  of  the  land  for 
recreation  purposes,  and  the  building  of  a  bathing 
place,  all  of  which  were  in  dispute,  when  the  ooRei- 
pondence  is  looked  at,  and  all  the  facts,  I  do  tfaisk 
that  the  defendants  contemplated  usins  parts  of  the 
land  not  for  sewage  purposes,  nor  for  justifiahle 
interim  purposes.  The  defendants  now  assert  that 
tiiey  have  no  intention  of  making  any  permansot 
works  or  of  doinff  an]j1ihing  which  would  prevent 
them  from  properiy  using  tae  land  for  its  lutimsta 
purposes.  I  accept  that  statement.  Therefore  I  do 
not  think  with  regard  to  this  part  of  the  case  toy 
injunction  or  spedii  undertaking  is  required. 

With  regard  to  themound  and  trench  thote  works 
dearly  were  not  done  for  sewa^  purposes.  On  the 
evidence  they  were  most  injurious  to  the  land  for 
sewaee  purposes,  and  though  they  did  not  fatsUy 
interfere  with  the  land  so  as  to  prevent  it  bsing 
ultimately  used  in  some  way  lor  sewage  ^orpcsei, 
those  works  are  not  justified  as  an  interim  innocent 
lawful  user  of  the  land,  and  are  inoonsistesit  with 
the  purposes  for  which  the  defendants  acquired  the 
land.  The  defendants  consenting  to  give  an  under- 
taking that  they  will  not  repeat  those  worics  oruse 
this  land  for  the  purpose  of  further  digging  trenches, 
removing  the  gravel,  and  filling  those  trendhesup 
with  dustbin  refuse,  I  make  no  order  exoept  that  the 
defendants  pay  the  costs  of  the  action. 

Solicitors  for  the  relator,  PoweU  A  Boger$, 

Solicitor  for  the  defendants,  G,  C.  Sherrard, 


Raleigh  v.  Gosohen.  (a.) 

Orownt  prerogative  o/^Action  against  Lords  of  Ad- 
miralty— Trespaee — Right  of  subject  to  maintain— 
Action^  form  of— Amendment, 

The  head  of  a  Government  department  is  not  liahle/cr 
the  neglect  or  torts  of  any  subordinate  official^  unlea  it 
can  be  shown  that  the  act  complained  of  was  subsiantiathf 
the  act  of  the  head  himself  in  which  case  ?ie  would  he 
liable  as  an  individual^  despite  of  his  being  an  officer  of 
State. 

The  court  holding  that  the  ahove  action,  which  was  for 
trespasses  to  land,  was  against  the  defendants,  the  Lords 
Commissioners  of  the  Admiralty  and  the  Director- 
General  of  Naval  Works,  in  their  official  capadUf  and 
not  as  individuals,  and  the  plaintiffs  having  asked  leavt 
to  amend,  if  necessary,  by  also  suing  the  defendants 
individwUly,  and  by  adding  as  parties  the  persons  by 
whose  hands  the  alleged  trespasses  had  been  aetmlUf 
committed. 

Held,  that  leave  to  amend  ought  not  to  be  given,  for 
wTiat  the  plaintiffs  were  seeking  to  do  was  to  change  one 
action  into  another  of  a  substantially  different  charader; 
and  that  the  action  miut  be  dismissed. 

Point  of  law  and  summons. 

This  was  an  action  against  the  defendants,  the  Bight 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law, 
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Boa,  G.  J.  Qofldhen  and  others  named  and  described 
in  the  title  of  the  action  as  the  Lords  Commissioners 
of  the  Admiralty,  and  also  against  Major  Baban, 
dsNribed  in  sooh  title  as  the  Director-Qeneral  of 
KaTsl  Works,  for  the  piizi>ose  of  estabii^iing  as  against 
^  Lords  Commisnioners  and  the  Direotor-General 
that  they  were  not  entitled  to  enter  upon,  or  take 
possessioii  of,  or  acquire  by  way  of  compulsory  pnr- 
oliase  certain  land  of  the  plaintim  at  Dartmouth  for 
a  tiaining  college  for  naval  oadets. 

Ihe  plMutifls  alleged  (par.  12  of  the  statement  of 
daam)that  the  defendants  had  entered  upon  a  por- 
tion of  the  estate  and  had  placed  certain  stakes 
tfasreon,  ivith  a  view  to  the  acquisition  of  the  site  for 
tfaetnining  college,  and  (par.  17)  that  the  defendants 
had,  hy  their  servants  and  agents,  wrongfully  entered 
iijpon  tiie  property,  and  surveyed  and  staked  out  the 
floe,  and  threatened  and  intended  to  take  possession, 
and  they  alleged  that  the  defendants  contended  that 
ths^  had  statutory  powers  of  oompidsory  acquisition, 
vhioh  they  threatened  and  intended  forthwith  to 


The  pUuntiffs  submitted  that  there  was  no  right 
of  CGmpalsory  purchase,  and  they  claimed  a 
dwJaration  to  that  eflPect  and  an  injunction  and 
damagee. 

Ihe  defendants,  by  their  statement  of  defence, 
nhraitted  that  the  court  had  no  jurisdiction  to  enter- 
tain the  action,  the  Lords  Ck>mmis8ioner8  of  the 
Admiralty,  although  entitled  in  certain  circumstances 
to  sue,  not  being  liable  to  be  sued  in  any  of  her 
Majes^a  Courts  except  in  cases  provided  by  statute ; 
that  the  defendants  were  merely  agents  of  the  Grown 
ad  only  responsible  to  her  Majesty  and  Parliament ; 
and  that  they  were  not  liable  to  be  sued  in  respect 
of  sols  done  l^  them  as  the  executive  Government,  but 
that  thejplaintiffii'  remedy,  if  any,  was  by  petition  of 
-^"^^  They  further  submitted  that  the  daim  of  the 
was  in  respect  of  an  alleged  tort,  for  which 


. oners  nor 

the  Directoir  as  such,  were  liable  to  be  restrained  by 
iBJunfltion  <d  any  coinrt. 

The  defendants  admitted  that  the  site  had  been 
nrveyod  and  marked  out  under  the  Defence  Act, 
of  1842,  but  denied  that  they,  or  any  of  ^em,  had 
done  the  aoti  complained  of ;  and  all^^ed  that  what- 
ever had  been  done  had  been  duly  performed  not  by 
them  but  by  the  proper  officers  or  asentsof  the  Lords 
Oommisiioners  of  the  Admiralty  aofing  by  the  direc- 
tioD  of  the  executive  Gbvemment  under  the  Grown. 

The  defendants  obtained  an  order  that  the  point  of 
law  raised  by  the  defence— namely,  whether  the 
eetion  was  maintainable^  should  he  set  down  and 
heard  before  the  trial. 

The  plahitilft  had  taken  out  a  summons  to  amend 
the  proceedings  in  the  action  by  adding  as  defendants 
the  civil  esigineer  and  two  marines  who  had  surveyed 
Md  staked  out  the  land,  and  also  by  suing  the 
*™Hng  defendants  in  their  individual  or  personal,  as 
well  as  their  official  capacity.  The  plaintifb  had 
also  taken  out  a  summons  for  the  delivery  of  inter- 
xmtories  with  a  view  of  ascertaining  by  whom  or  by 
^Kise  directions  the  alleged  wrongful  acts  were 
done.  ^  The  point  of  law  was  now  heard,  and  by  his 
UHoatugtf  direoLion.  the  summons  to  ftt*^f«^d  was  also 
heard. 

SiTR.E.  Web&Ur^  A.G.,  A.  T.  Lawrence,  Q.O.,  and 
IngU  Joyu,  for  the  defendants  in  the  action.— This  is 
aa  action  for  tort  against  the  defendants  in  their 
cAflial  capacity  as  members  of  the  executive  Qovem- 
Bient,  and  such  an  action  will  not  lie:  OicOey  t.  I 
Mmenitm  {Lord),  8  Brod.  & B.  276,  286;  WhUfidd  [ 


V.  Le  Deapencer  {Lord),  Gowper  764;  Canterbury  {Lord) 
V.  AUorney-General,  1  Ph.  306,  321;  Sullivan  v. 
Spencer  {Lord),  I.  B.  6  G.  L.  173 ;  Orant  v.  Secretary  of 
State  for  India,  26  W.  B.  848,  2  G.  P.  D.  445,  461 ; 
Palmer  v.  Eutchinaon,  6  App.  Gas.  619,  30  W.  B. 
Di^.  138).  Lord  Blackburn,  in  deUvering  the 
opinion  of  the  judges  in  Meney  Docks  Trustees  y. 
Oibhs,  14  W.  B.  872,  L.  B.  1  H.  L.  93,  111,  distin- 
guishes that  case  from  cases  of  the  class  mentioned 
above.  Nicholson  v.  Mounsey,  15  East  384,  391,  and 
Walker  v.  Baird,  [1892]  A.  G.  491,  41  W.  B.  Dig. 
62,  were  also  cited. 

Swin/en  Eady,   Q,C.,  and  S.  Dickinson,  for  the 

Slaintiffis  in  the  action. — Petition  of  riffht  does  not 
e  for  tort,  and  the  action  is  well  founded.  Acts  of 
trespass  were  committed  by  the  defendants'  authority, 
and  they  cannot  justify  as  servants  of  the  Grown 
which  can  do  no  wrong,  and  are  therefore  liable  to 
be  sued :  Feather  v.  Beg.,  6  B.  &  S.  257,  296,  13  W.  B. 
G.  L.  Dig.  88 ;  Money  v.  Leach,  3  Burr.  1742;  Mostyn 
V.  FabrigM,  Gowper  161;  Bankin  v.  Huskisson,  4 
Sim.  13 ;  Ellis  v.  Grey  {Lord),  6  8im.  214 ;  Bogers  v. 
Dutt,  9  W.  B.  149,  13  Moo.  P.  G.  209,  236;  Musgrave 
V.  Pulido,  28  W.  B.  373,  5  App.  Gas.  102.  Oases  of 
contract  do  not  apply ;  the  remedy  in  such  cases  is  by 
petition  of  right.  Grants  ease  was  founded  on  official 
responsibility  and  supports  the  plaintifBi  here.  In 
Walker  v.  Baird  the  court  rejectea  the  arguments  for 
the  defendants  here.  If  the  action  is  defective,  the 
defendants  ought  to  be  given  leave  to  amend. 

Before  hearing  a  reply  his  lordship  stated  the  prin- 
ciples which  he  considered  to  be  applicable  to  the  case 
as  follows : 

BoiosB,  J.— The  only  question,  to  my  mind,  is 
whether  this  is  not  a  case  in  which  an  amendment 
ought  to  be  allowed.  It  appears  to  me,  if  any  person 
commits  a  trespass  (I  use  that  word  advisedly  as 
meaning  a  wrongful  act  or  one  not  justifiable)  he 
cannot  escape  liability  for  the  ofltonce.  He  cannot 
prevent  himself  from  being  sued  merely  because  he 
acted  in  obedience  to  the  order  of  the  executive 
Government  or  of  any  officer  of  State,  and  it  further 
appears  to  me,  as  at  present  advised,  if  the  trespass 
had  been  committed  oy  some  subordinate  officers  of  a 
Government  depurtment  or  of  the  Grown  by  the  order 
of  a  superior  omcnal,  so  that  the  trespass  was  caused 
by  the  order  and  was  in  substance  the  act  of  the 
superior  official,  that  superior  official,  even  if  he  were 
the  head  of  the  Government  department  in  which  the 
subordinate  official  was  employed,  or  whatever  his 
official  position  nus^t  be,  could  be  sued,  but  in  such 
case  the  superior  official  could  be  sued  not  because  of, 
but  despite  of,  the  fact  that  he  was  an  officer  of  State. 
I  think  it  is  dear  that  the  head  of  a  Government 
department  is  not  liable  for  the  neglect  or  torts  of 
<moials  of  the  department  unless  it  could  be  shown 
that  the  act  complained  of  was  substantially  the  act 
of  the  head  himself,  in  which  case  he  would  be  liable 
as  an  individual,  as  a  stranger  oommitting  the  hoc 
would  be. 

Sir  B.  E,  Webster,  A.G,,  in  reply.— There  are  cases 
in  whi<^  the  head  of  the  department,  I  think,  .could 
not  be  sued,  but  that  is  not  the  question  before  your 
lordidiip.  I  only  want  to  guard  myself  in  case  it  is 
said  hereafter  I  have  made  an  admission  I  ought  not 
to.  I  should  be  disposed  to  put  it  in  this  way,  that 
if  any  person,  whether  officer  of  State  or  subordinate^ 
has  to  justify  an  act  alleged  to  be  unlawful  by  refer- 
ence to  the  authority  of  an  Act  of  Parliament  or  State 
authority  or  anytlung  of  that  kind,  the  legal  justifi- 
cation can  be  inquired  into  in  this  court  It  does  not 
matter  whether  the  defendant  is  the  head  of  a  depwt- 
ment  or  not.    That  is  simply  another  way  of  stating 
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from  a  diffarent  point  of  view  your  lordship's  pro- 
podiion.  In  Coiving  v.  The  Secretary  of  StaU  fw 
Wary  where  they  endeavoured  to  get  an  in  junction 
•against  the  Secretary  of  State  for  War  by  reason  of 
the  artiUeiy  trespassing  on  a  man's  land,  Jessel, 
M.B.,  laid  it  down  in  the  clearest  way  that  an  action 
*would  not  lie  (see  the  TiTnes  of  the  23rd  of  January, 
1877).  The  amendment  sought  by  the  plaintifFs 
ought  not  to  be  allowed.  The  pleadings  show  that 
the  case  sought  to  be  made  is  a  substantially  different 
*oase  from  that  originally  made,  and  in  the  interests 
of  the  public  leave  ought  not  to  be  given  to  amend  in 
an  action  against  the  heads  of  a  Government  depart- 
ment which,  as  it  stands,  is  not  maintainable. 

Our.  adv,  vuU. 

Nov.  13.— BoMBB,  J.,  after  referring  to  the 
above  statement  of  the  general  principles  of  law 
applicable  to  the  case,  continued :  But  1  will  apply 
those  principles  and  point  out  shortly  what  kmd 
of  action  the  plaintifEs  might  have  maintained,  and 
what  kind  they  were  not  entitied  to  bring,  against 
the  presen^t  defendants  in  respect  of  the  matters 
referred  to  in  the  statement  of  claim. 

The  plaintifb  are  complaining  of  an  alleged  trespass 
said  to  have  been  committed  on  their  land,  for  which 
they  daim  damages,  and  they  ask  for  an  injunction 
to  restrain  further  trespass  on  the  land,  which  they 
say  is  threatened. 

Now,  in.  the  first  place,  inasmuch  as  the  plaintifib 
could  not  sue  the  Crown  for  a  past  or  threatened 
trespass,  they  could  not  in  respect  of  any  trespass  sue 
the  defendants  in  the  capacity  of  agents  for  or  as 
representing  the  Crown.  Again,  tiie  plaintiffs  could 
not  sue  the  defendants  merely  on  the  footing  that, 
as  representing  a  branch  of  tiie  executive  W)vem- 
ment,  the  defendants  were  responsible  f dr  a  trespass 
committed  or  threatened  by  some  officials  or  persons 
in  the  employment  or  under  the  control  of  the 
Government  or  of  the  Admiralty  as  a  department  of 
the  Gbvemment,  even  though  those  officials  or 
persons  purported  to  act  on  behalf  of  or  as  repre- 
senting the  Crown  or  the  Government  or  the 
Admiralty.  And,  further,  even  if  some  of  the  de- 
fendants, acting  on  behalf  of  the  Crown  or  of  the 
Government  or  of  the  Admiralty,  had  committed  or 
threatened  a  trespass,  that  would  not  just^  the 
plaintiffs  in  suing  the  other  defendants,  if  they  had 
taken  no  part  in  the  transaction. 

On  the  other  hand,  the  plaintiffs  could  sue  any 
pciBOins  actually  committing  or  threatening  the 
trespass,  even  mough  those  persons  only  acted  on 
behalf  or  by  the  authority  of  the  Government  or  of 
.  the  defendants  as  representing  the  Admiralty.  More- 
over, I  do  not  think  the  rights  of  the  plaintiffs  would 
of  necessity  be  confined  to  an  action  against  those 
actually  committing  the  trespass,  who  might  be  some 
very  humble  persons.  If  a  treq>ass  was  committed 
by  those  persons  by  the  order  or  direction  of  some 
higher  officials,  so  as  in  substance  to  have  been  the 
act  of  those  higher  officials,  then  the  latter  could  be 
sued.  For  example,  suppose  the  captain  of  a  ship 
unlawfully  to  have  ordered  some  of  his  sailors  to  take 
possession  of  a  house  and  they  obeyed  his  order,  he 
could  be  sued  for  the  trespass,  even  though  he  hinxTftlf 
remained  on  board  his  ship  and  did  not  personally  go 
into  the  house.  So  if  any  of  the  defendants  had  them- 
selves ordered  or  directed  the  alleged  trespass  now 
complained  of  by  the  plaintiffs,  and  it  was  m  conse- 
quence of  such  order  or  direction  that  the  alleged 
.  trespass  took  place,  or  if  any  of  the  defendants 
threatened  to  order  or  direct  further  trespass,  then 
.  they  could  be  sued.  But  in  this  case  they  could  be 
s^ea  not  because,  but  in  despite  of,  the  fact  that  they 
occupied  official  positions  or  acted  as  officials.    Im 


other  words,  to  sum  up  shortiy  the  result  of  the  above 
by  the  use  of  convenient  phraseology,  tiie  pLaintifb  in 
respect  of  the  matters  they  are  now  complaining  of 
comd  sue  any  of  the  defendants  individually  for 
trespasses  committed  or  threatened  by  them,  but  thpy 
could  not  sue  the  defendants  officially  or  as  an  official 
body. 

The  question,  then,  before  me  narrows  itself  down  to 
this — ^is  the  present  action  one  against  the  defendanti 
as  an  official  body,  or  is  it  an  action  against  them  « 
individuals  ?  Ajid  in  dealing  with  this  question,  I 
ought  also  to  consider  the  summons  to  amend  tssaed 
on  bdialf  of  the  plaintiffs,  and  the  affidavits  filed  in 
support  of  that  summons.  Now,  on  the  facts  before 
me,  and  dealing  fairly  with  the  writ  and  statement  of 
daim,  the  conclusion  I  come  to  is,  that  the  presoit 
action  was  intended  to  be  and  is  a  daim  against  the 
defendants  in  their  official  capacity,  and  not  as 
individuals.  They  are  described  and  sued,  except  as 
regards  the  defendant  Major  Baban,  as  the  Lords 
Commissioners  of  the  Admiralty,  and  he  is  described 
and  sued  as  the  Director-General  of  Naval  Works. 
Throughout  the  statement  of  daim  no  distinction  is 
drawn  between  them,  and  no  act,  order,  direction,  or 
threat  by  any  of  them  individually  is  alleged. 
Paragraph  1  of  the  statement  of  daim  sets  forth  the 
general  nature  of  the  plaintiffs'  case,  and  shows  that 
what  tiie  plaintiffs  wish  to  do  is  to  have  some  general 
questions  dedded  as  between  them  and  the  defendants 
as  representing  the  Admiralty.  The  corEespondenoe 
referrod  to  in  the  statement  of  daim  is  with  the 
Admiralty,  or  with  certain  officials  in  an  official 
capadty  only.  Then,  so  far  as  regards  trespaasas 
alleged  to  have  been  actually  committed  or 
threatened,  the  only  material  paragraphs  are  those 
numbered  12  and  17.  Paragraph  12  alleges  that  the 
defendants  had  entered  upon  some  portion  of  the 
plaibtiffii'  estate  and  placed  stakes  there.  Now,  it  was 
admitted  before  me  on  behalf  of  the  plaintiffs  that  it 
was  not  suggested  or  intended  to  be  suggested  that 
the  defendants  themsdves  had  done  this.  The  para- 
graph shows  that,  in  this  action,  when  an  act  of  the 
defendants  is  referred  to  what  is  meant  and  intended 
to  be  alleged  is  the  act  of  the  defendants  treated  as  an 
offidal  body— that  is  to  say,  as  a  body  representing 
the  Crown  or  Gbvemment  or  as  responsible  for  the 
acts  of  all  officials  or  persons  acting  or  purporting  to 
act  on  behalf  of  the  Crown  or  of  the  Government  or 
of  the  Admiralty.  Then  all  that  is  contained  in 
paragraph  17  is  a  general  allegation  that  the  defen- 
dants by  their  servants  and  agents  have  tirespaased 
and  threatened  to  trespass  again.  That  is  to  say 
again,  as  I  understand  it,  acts  alleged  against  them 
as  an  official  body  on  the  footing  above  mentioned. 
But  any  possible  doubt  as  to  what  kind  of  action  this 
is  appears  to  me  to  be  set  at  rest  by  the  plaintifls' 
summons  to  amend  their  writ  and  subsequent  pro- 
ceedings, and  the  affidavits  filed  in  snppwt  of  that 
summons.  The  affidavits  state  that  the  alleged  tres- 
pass was  committed  by  two  marines  acting  under  the 
directions  of  Mr.  Shortridffe,  a  dvil  engineer  em- 
ployed in  her  Majesty's  dockyard  at  Devonpoit. 
Those  affidavits  do  not  allege  any  personal  partici- 
pation in  the  alleged  trespass  or  anv  threat  of 
future  trespass  by,  or  by  the  order  or  direction  of, 
any  of  the  defendants.  Then  the  summons  aaks  for 
leave  to  amend  the  action  by  suing  the  defendants  in 
their  individual  as  well  as  in  their  official  ci^iaoitj, 
and  by  adding  the  two  marines  and  Mr.  Shortridge 
as  co-defencbnts.  In  other  words,  the  sammons 
proceeds  on  the  footing  that  the  present  action  is  one 
against  the  present  defendanto  in  their  official 
capadty  only,  and  I  think  the  plaintiffs'  own  view  as 
to  their  action  is  the  correct  one. 

It  follows  that  in  my  opinion  the  present  aotion  as 
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it  itands  is  misoonodTed  and  will  not  lie,  and  the 
ooly  fdriher  question  I  have  to  oondder  is  whether 
I  ought  to  save  the  plaintifls  leave  to  amend  as  asked 
bj  uem.  On  consideration,  I  think  I  ought  not. 
For  idiat  the  pbintiSB  are  seeking  to  do  is  to  change 
one  actioa  into  another  of  a  substantially  different 
dianoter.  Apart  irom  the  &ot  that  the  present 
action  oannot  be  sustained,  while  the  other  might 
he,  in  action  against  the  defendants  in  their  official 
o^Mudty,  supposing  it  to  lie,  would  differ  in  most 
material  rejects  from  an  action  against  them  as 
ladiTidiials,  as  will  be  seen  when  consideration  is 
|iiad  to  questions  of  discovery,  and  to  the  form  of  any 
mteriocntoiy  injunction  or  final  judgment  that  could 
be  obtuned  by  the  plaintiflB,  and  as  to  how  and 
igainst  whom  such  injunction  or  judgment  could  be 
enforoed.  Moreover,  as  pointed  out  above,  the  affi- 
dafiti  in  support  of  the  summons  to  amend  do  not 
venture  to  allege  any  claim  against  any  of  the  defen- 
dants individually.  For  these  reasons  I  think  I 
oo^t  not  to  allow  leave  to  amend  as  asked.  If  the 
pMontifi  have  in  fact  any  claim  against  any  of  the 
OTwidants  individually,  that  claim  will  be  more 
propedy  and  conveniently  enforced  in  a  separate 
aebon.  At  the  same  time  I  will  take  care  to  provide 
by  oy  order  that  the  dismissal  of  the  present  action 
ibaU  not  prejudice  any  just  claim  the  plaintiffs  may 
bava.  I  tikerefore  ozder  the  present  action  to  be 
dignissnd  with  costs,  without  prejudice  to  any  claim 
tbe  plaintiffi  may  have  against  the  two  marines  or 
Ifr.  Shortridge  or  against  any  of  the  defendants 
iDdiridually  in  respect  of  any  trespass  committed  or 
tliieatened.  The  costs  of  the  summons  and  of  any 
pending  interlocutoiy  application  will  be  costs  in  the 
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Lewis  v,  Poole,  (a.) 

Local  government — Ckutody  of  parish  documents — Tithe 
map  and  apportummenl--Tithe  Act,  1836  (6  <£;  7  Will. 
4,  c  71),  a.  G^--Tithe  Act,  1846  (9  dk  10  Vict.  c.  78), 
f.  ll—Tiihe  Ad,  1860  (23  A  24  Vict.  c.  93),  s.  28— 
Lotal  Chvemmeni  Act,  1894  (56  &  57  Vict.  c.  73), 
t.17. 

Where  no  order  has  been  made  by  quarter  sessions  cu 
ts  the  cuetody  of  a  document  which  is  required  hy  section 
^  of  the  TOh^  Act,  1836,  to  he  kept  with  the  parish 
doamente^  the  parish  council  have  now  power  to  give 
Undione  as  to  its  custody. 

A  parish  eouneU  gave  directions  as  to  the  custody  of 
(he  copy  of  a  tithe  apportionment  and  map,  but  the 
redbor,  in  whose  possession  it  was,  refused  to  comply  with 
suck  directions.  The  parish  couTicil  then  obtained  an 
srder  from  the  county  council  confirming  the  directions 
sf  ikt  parish  council.  As  the  rector  still  refused  to  give 
«p  possession  of  the  document,  an  application  was  rnade 
to  two  justices  by  a  person  interested  in  lands  and  rent^ 
^args  tomprised  in  the  apportionment  for  an  order  for 
the  removal  of  the  document  into  tlie  custody  directed  by 
the  parish  council.  The  justices  decided  they  hcui  no 
jw&dietion  to  make  such  an  order. 


(a.)  Beported  by  ERSKHnB  Beid,  Esq.,  Barrister- 
at-Law. 


Held — untJiout  deciding  whether  the  power  of  thejus'^ 
tices  to  make  the  order  was  discretionary  or  merely 
ministerial — thai  they  had  jurisdiction  to  make  it. 

Case  stated  by  the  justices  of  the  Drozford 
Division  of  Hampshire  under  the  Summary  Juris- 
diction Acts,  on  the  hearing  of  an  application  by  the 
appellant  under  section  28  of  the  Tithe  Act,  1860. 

The  material  facts  were  as  follow:  An  appli- 
cation was  made  by  Mr.  Lewis  under  section  28  of  the 
Tithe  Act,  1860,  that  the  justices  of  the  Drozford 
Petty  Sessional  Division  of  Hampshire  should  make 
an  order  to  remove  the  map  and  tithe  apportionment 
of  the  parish  of  West  Meon  from  the  custody  of  the 
rector  of  the  parish,  the  Bev.  Canon  Poole,  and 
direct  that  the  same  should  be  deposited  in  the 
custody  of  the  parish  council  of  West  Meon.  The 
appellant  was  a  person  interested  in  the  lands  deline- 
ated in  the  tithe  apportionment  and  map,  and  was 
the  chairman  of  the  parish  council,  but  he  made  the 
application  in  order  to  enforce  an  order  of  the  county 
council,  dated  the  22nd  of  February,  1897,  and  not 
as  chairman  of  the  parish  council  authorized  to 
appear,  nor  by  reason  of  hemg  inconvenienced  by  the 
documents  bemg  in  the  custody  of  the  respondent. 

On  the  15th  of  October,  1895,  the  parish  council 
resolved  that  the  documents  should  be  placed  in  the 
custody  of  the  parish  council,  and  notice  of  this 
resolution  was  given  to  the  respondent,  but  he 
refused  to  give  up  possession  of  the  documents.  On 
the  15th  of  April,  1896,  the  parish  council  applied  to 
the  county  council,  imder  section  17  (8)  of  the  Local 
Qovemment  Act,  1894,  to  determine  the  difference 
which  had  arisen  between  them  and  the  rector  as  to 
the  custody  of  the  documents,  and  by  an  order  under 
seal,  dated  the  22nd  of  February,  1897,  the  county 
council  directed  that  the  said  documents  should  m 
deposited  in  such  custody  as  the  parish  council  might 
direct.  A  copy  of  this  order  was  sent  to  the  respon- 
dent, but  he  refused  to  obey  it,  and  retained  the 
documents. 

The  appellant  thereupon  applied  to  the  justices, 
under  section  28  of  the  Tithe  Act,  1860,  for  an  order 
directing  the  removed  of  the  documents  from  the 
custody  of  the  respondent  into  tiiat  of  the  parish 
council  or  such  custody  as  they  might  direct. 

The  justices  decided  that  the  order  of  the  county 
counciL  appeared  to  be  good  on  the  face  of  it,  but 
that  they,  the  justices,  had  no  power  to  make  the 
order  applied  for,  and  they  accordingly  refused  to 
make  such  order,  subject  to  the  present  case. 

The  question  of  law  for  the  court  was  whether  the 
justices,  upon  the  facts  stated,  came  to  a  correct 
decision  in  point  of  law,  and  if  not,  what  should  be 
done  or  ordered  by  the  court  in  the  premises. 

Lord  Coleridge,  Q.G,,  and  CanceUor,  for  the  appel- 
lant. 
Macm/orran,  Q.G,,  and  GoUan,  for  the  respondent. 

The  court  allowed  the  appeal. 

WaiGHT,  J.— Two  questions  arise  in  this  case,  liie 
first  is  whether  the  directions  of  the  parish  council  as 
to  these  documents  ought  to  be  carried  out.  The 
second  is  whether  the  justices  had  power  to  make  the 
order  asked  for.  On  the  first  question,  which  is  the 
main  one,  I  do  not  feel  much  doubt.  The  Ixxad 
Government  Act,  1894,  by  section  17  (8)  provides  that 
« documents  directed  by  law  to  be  kept  with  the 
public  books,  writings,  and  papers  of  the  parish,  shall 
either  remain  in  their  existing  custody  or  be 
deposited  in  such  custody  as  uie  parish  council 
may  direct,"  and  the  sub-section  gives  the 
county  council  power,  in  case  anyone  objects  to  the 
directions  of  the  parish  council,  to  decide  which  view 
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shall  prevaiL  In  the  present  ease  the  parish  counoil 
have  oirected  in  whose  custody  a  tithe  apportionment 
and  map  shall  he  deposited.  These  documents  are 
dooaments  directed  hy  section  64  of  the  Tithe  Act, 
1836,  to  be  kept  with  the  public  books,  writings,  and 
papers  of  the  parish.  The  directions  of  the  parish 
council  have  been  confirmed  by  the  county  counoil, 
and  it  seems  to  me  that  on  these  grounds  the  first 
question  is  disposed  of.  Mr.  Macmorran,  however, 
contends  that  this  tithe  apportionment  and  tithe  map 
do  not  come  within  the  words  in  section  17  of  the  Act 
of  1804,  **  documents  directed  by  law  to  be  kept  there- 
with," that  is,  with  the  parish  books  and  papers. 
He  submitted  tiiat  under  section  64  of  the  Tithe  Act, 
1836,  though  the  documents  are  to  be  kept  with  the 
public  books,  writings,  and  papers  of  the  parish, 
they  are  to  be  kept  by  certain  specified  persons.  In 
my  opinion,  whether  they  are  to  be  kept  with  the 
parish  documents  by  one  person  or  by  another,  they 
are  equally  documents  directed  by  law  to  be  kept 
witii  the  pubUc  books  and  the  like  of  the  parish  within 
section  17  (8)  of  the  Local  GK)7emment  Act,  1894. 

Then  as  to  the  procedure  followed.  On  this  part 
of  the  case  Mr.  M^morran's  first  objection  is  based 
on  section  17  of  the  Tithe  Act,  1846,  which  provides 
that  in  certain  cases  the  quarter  sessions  may  appoint 
a  place  for  the  tithe  documents  to  be  kept.  The 
quarter  sessions  have  not  made  any  such  order  here. 
By  section  28  of  the  Tithe  Act,  1860,  the  justices 
have  jurisdiction,  if  the  tithe  documents  were  in  the 
possession  of  any  person  not  legally  entitied  to  them, 
to  order  tiie  documents  to  be  deposited  in  such 
custody  as  they  thought  fit.  That  was  a  jurisdiction 
intended  to  be  us^  judicially.  Obviously,  Mr. 
Lewis  was  a  person  '*  interested  in  the  lands  or  rent- 
charge  '*  within  that  section ;  but  it  is  said,  and  with 
great  force,  that  under  the  section  the  jurisdiction 
of  Uie  justices  was  a  discretionary  jurisdiction, 
while  the  jurisdiction  thev  are  now  asked  to  exer- 
cise is  substantially,  under  the  Local  Gbvemment 
Act,  18949  ministmaL  That  does  raise  a  serious 
di£Bculty,  but,  to  my  mind,  not  an  insuperable  one. 
In  my  judgment  the  Local  Government  Act,  1894, 
has  changed  the  jurisdiction  of  the  justices,  and  they 
ought  to  hesitate  long  before  overriding  the  resolu- 
tion of  the  parish  council,  upheld,  as  in  this  case  it 
is,  bv  the  oraer  of  the  county  council.  At  any  rate  I 
think  that,  whether  that  is  so  or  not,  the  justices  have 
power  to  make  the  order  asked  for.  There  remains 
the  subsidiary  question,  whether  the  rector  was  a 
person  not  legally  entitied  to  the  possession  of  these 
documents?  The  answer  to  that  depends  on  the 
question  that  I  have  already  considered  as  to  the 
meaning  of  the  provisions  of  the  Act  of  1894.  If 
the  parish  council  had  power  to  make  directions  as 
to  the  custody  of  the,  tithe  map,  that  changed  the 
right  of  t^e  incumbent,  and  it  was  the  person  desig- 
nated bv  the  parish  council  who  then  became  the 
person  legally  entitied  to  the  custody  of  the  docu- 
ments. For  these  reasons  I  am  opmion  that  the 
justices  have  certainly  jurisdiction  to  make  the  order 
asked  for. 

Ebnnbdy,  J.,  concurred. 

Appeal  allowed.  Case  remitted,  with  an  intimation 
of  the  opinion  of  the  court  that  the  justices  had  power 
to  make  the  order  asked  for* 

Solicitors  for  the  appellant,  Attree,  Johnson,  & 
Ward,  for  Shield  &  Machamess,  Alesford. 

Solicitor  for  the  respondent,  W.  R.  Peterson, 


NOT.l 


a  B.  Div.  ) 

(lindley,  M.B.,  and  > 

Ohitty,  L.J.)        J 

MXTBPHY  v.  Abbow.  (a.) 

Gaming — Betting  Tiotue — Person  found  iherein—Beoog' 
nizance— Betting  Houses  Act,  1863  (16  <fc  17  Fid  c. 
119)8.  11. 

Persons  fownd  in  a  betting  Jhouse  are  liable  to  the  sam 
treatment  as  persons  found  in  a  gaming  Tiouse,  atid  Uu 
magistrate  has  power,  in  the  oase  of  any  person  found  t'l 
a  hdting  house  who  is  arrested  therein  and  brought  b^ 
him  in  pursuance  of  the  Betting  Houses  Act,  1853, 1. 11. 
to  order  such  person  to  enter  into  recognisances  *'  no  more 
to  haunt,  play,  or  exercise  from  thenceforth  '*  at  oiiy 
gaming  house. 

Case  stated  by  a  metropolitan  police  magirtnte 
under  20  &  21  Vict.  c.  43  and  42  &  43  Yiot.  a  49. 

On  the  12th  of  May,  1897,  the  appellant  wai 
brought  before  the  magistrate  under  a  watrsat  of 
arrest  issued  under  section  11  of  the  Betting  Hoaiei 
Act,  1853,  and  the  mag^istrate  thereupon  ordered  hia 
to  be  bound  in  his  own  recognizance  in  £20  **no  moR 
to  play,  haunt,  or  ezerdse  from  henceforth  ".at  say 
gaming  house,  pursuant  to  section  14  of  33  Heo.  8, 
c.  9. 

On  the  4th  of  May,  1897,  the  appellant  and  sigh^- 
eight  other  persons  were  arrested  on  premises  novii 
as  the  Frascati  Club,  32,  Gerard-street,  Soho.  Thi 
premises  were  kept  and  used  as  a  betting  house  within 
section  1  of  the  Betting  Houses  Act,  1853.  Betting 
had  been  going  on  just  prior  to  the  arrest  of  ti» 
appellant,  which  took  place  at  3.30  p.in. 

All  the  men  arrested  were  brought  befofe  fte 
magistrates  on  the  5th  of  May.  They  were  remsaded 
on  their  own  recognizances,  and,  in  the  case  of  mm 
of  them,  with  two  sureties  in  £10  each,  to  appear  oa 
the  12tii  of  May. 

On  the  12th  of  May  four  of  the  men  were  ohai|«d 
with  haying  kept  the  house  for  the  purpose  of  bottug 
with  persons  resorting  thereto.  Three  pleaded  guilty 
and  were  convicted  and  fined.  The  fourth  was  dii- 
charged. 

The  appellant  and  the  eighty-four  other  psnooi 
applied  to  be  discharged^  This  the  magiitnU 
refused  to  do,  but  ordered  them  to  be  bound  in  thair 
own  recognizances  in  £20  ''  no  more  to  play,  hsont, 
or  exercise  from  thenceforth  "  at  any  gaming  hooML 
33  Hen.  8,  c.  9,  prohibits  the  playing  of  osrttts 
imlawful  ffames.  Section  14  provides  as  foUowi: 
*<  It  shall  be  lawful  to  all  and  every  the  jostioei  of 
peace  in  every  shire,  mayors,  sheiiflBi,  bailifBi,  sod 
other  head  officers  within  every  city,  town,  ind 
borough  within  this  realm,  from  time  to  time,  as  well 
within  liberties  as  without,  as  need  and  oase  ihnll 
require,  to  come  and  enter  and  resort  into  all  sad 
e^&tj  houses,  places,  and  alleys  where  such  gasMS 
shall  be  suspected  to  be  holden,  exerdsed,  usBd,or 
occupied  contrary  to  the  form  of  this  statute;  saA 
as  well  the  keepers  of  the  same,  as  also  iiie  penoai 
there  haunting,  resorting,  and  playing,  to  take,  ami^ 
and  imprison,  and  them  so  taken  Mid  arrested,  to  keep 
in  prison,  unto  such  time  as  the  keepers  and  mnift" 
tainers  of  the  said  plays  and  games  hftve  fooad 
sureties  to  the  kind's  use,  to  be  bound  by  reoof 
nizance  or  otherwise  no  longer  to  use,  keep,  v 
occupy  any  such  house,  play,  game,  alley,  or  pl«06; 
and  also  that  the  persons  there  so  found  be  in  lib 
case  bound  by  themselves,  or  else  with  snietiM  bf 
the  discretions  of  the  justices,  mayors,  sheriJEs,  bailiik 
or  other  head  officers,  no  more  to  pl»y>  haunt,  tf 

(a.)  Reported  by  0.  G.  Whbra^ham,  Esq.,  Banrister- 
at-Law. 
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from  thanoeforth  in,  at,  or  to  any  of  the 
Mid  plaoes,  or  at  any  of  the  said  games. 

Hm  Gaming  Act,  1846  (8  ft  9  Yiot.  o.  109),  s.  3, 
empowers  jnsfioes,  ftc.,  to  exercise  the  powers  oon- 
fezred  hj  33  Hen.  8,  c.  9,  s.  14,  by  means  of  their 
wsznnt  issued  to  the  police.  The  form  of  warrant  to 
be  used  is  given  in  the  schedule  and  directs  the  person 
to  whom  it  18  addressed  to  arrest,  search,  and  bring 
Won  the  justioes  as  well  the  keepers  of  the  sus- 
pected house  as  also  the  persons  there  haunting, 
feeorting,  and  playing. 

The  Beitting  Houses  Act,  1853,  s.  1,  prohibits  any 
house,  office,  room,  or  place  from  being  opened,  kept, 
or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper,  or  persons  using  thesame,  betting  with  persons 
lesoitiug  thereto. 

Seoiion  2  provides :  **  Every  house,  office,  or  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or 
any  of  them,  shall  be  taken  and  deemed  to  be  a 
ooBunoii  gaming  house  within  the  meaning  of  "  the 
GamiDg  Act,  1845. 

Section  11  provides :  "  It  shall  be  lawful  for  any 
jostioe  of  the  peace,  iipon  complaint  made  before  him 
on  oath,  that  there  is  reason  to  suspect  any  house, 
offioe,  room,  or  place  to  be  kept  or  usied  as  a  betting- 
hooie  or  offioe,  oontrary  to  this  Act,  to  give  authority 
b^  qmaal  warrant  under  his  hand,  when  in  his  discre- 
tion he  shall  think  fit,  to  any  constable  or  police 
offloer  to  enter  with  such  assistance  as  may  be  xbund 
MoesBsiy  into  such  house,  office,  room,  or  place,  and 
if  necessary  to  use  force  for  making  sudi  entry, 
whether  by  breaking  open  doors  or  otherwise,  and  to 
Boest,  seaioh,  and  bring  before  a  justice  of  the  peace 
iH  SDch  parsons  found  therein,  and  to  seize  aU  lists, 
esrds,  or  other  documents  relating  to  racing  or 
betting  found  in  such  house  or  premises ;  and  any 
noh  wiirant  may  be  according  to  the  form  given  in 
the  fiist  eohednle  annexed  to  the  before-mentioned 
Act  (8  &  9  Vict,  c  109)." 

Pmtdlf  for  the  appellant — ^There  was  no  evidence, 
before  the  magistrate  as  to  the  time  the  appellant 
hsd  been  on  the  premises,  or  whether  he  had  been 
flMfs  before,  so  as  to  constitute  ** haunting"  and 
'*nsQrtiiig  to"  the  premises,  and  there  was  no 
•fidsnoe  that  the  appellant  was  doing  anything  on 
the  prnmisnw  on  the  occasion  in  question  so  as  to 
flOBstitute  "  playing."  Betting  on  horse-races  is  not 
a  gems  or  an  unlawful  game  within  33  Hen.  8,  o.  9, 
IL  14,  or  within  2  Oea  2,  c  28,  s.  9.  Neither  of 
those  statutes  afliBct  any  but  pMersons  playing  unlaw- 
M  games.  The  declaration  in  the  Betting  Houses 
iet,  18^,  that  betting  houses  are  to  be  deemed  to  be 
poiing  houses  does  not  make  the  Act  of  33  Hen.  8, 
a  9,  s.  14,  extend  to  persons  merely  betting  on  horse- 
aoes  in  a  house,  office,  room,  or  pLiMe. 

IkmdnoerUt  for  the  respondent.— It  has  been  the 
Wdtiee  of  the  police  courts  to  treat  persons  found 
BStliiig  in  a  betting  house  in  the  same  manner  as 
gssons  found  playing  in  a  gaming  house.  That 
ifisv  is  supported  1^  Hawkins,  J.,  in  Jenki  v.  Turpin, 
1SQ.B.  D.,  at  p.  526,  32  W.  B.  Dig.  84. 

lODLlT,  M.B. — ^The  question  is  whether  the 
Msgiitnte  had  power  to  deal  with  these  persons  in 
fte  «i^  in  wliidi  he  did,  that  is,  to  order  them  to 
Mter  into  zeooffuizanoes,  or  whether  he  ought  not 
ris^y  to  have  &t  the  appellant  and  the  other  persons 
pB.  hat  question  turns  upon  the  construction  of  a 
Mes  of  Acts  relating  to  gaming  and  betting,  in- 
isdittg  38  Hen.  8,  o.  9,  s.  14,  the  Gaming  Act,  1845, 
nflthsBettingHouses  Act,  1853.  Beading  the  sections 
■ikied  to  in  these  Acts  in  the  inverse  order,  by 
mOkm  2  of  the  Betting  Houses  Act,  1853,  a  betting 
boase  is  to  be  deemed  to  be  a  common  gaming  house. 


What  would  be  the  conceivable  object  of  saying  that  a 
betting  house  is  to  be  deemed  to  be  a  common  gaming 
house,  unless,  for  some  purposes,  at  any  rate,  people 
who  go  there  are  to  be  treated  as  persons  going  to  a 
common  gaming  house.  Section  1 1  gives  the  magistrate 
power  to  issue  a  warrant  to  enter  suspected  houses 
and  to  arrest  persons  found  therein.    The  warrant  is 
to  be  in  the  form  given  in  the  first  schedule  to  the 
Ghbming  Act,  1845.    Now  we  have  to  consider  the 
object  of  that  legislation.      First,  the   houses  are 
gaming  houses;   secondly,  there  is  power  to  arrest 
persons  found  therein;  and  then,  the  warrant  is  to 
be  in  the  form  given  in  the  previous  Act.    I  pass 
from  that  Act  to  the  Gkuning  Act,  1845.    The  im- 
portant sections  there  are  the  3rd  and  the  6th  and  the 
schedule.    The  3rd  section  is  this:  '*That  in  every 
case  (except  within  the  metropolitan  police  district) 
in  which  the  justice  of   the   peace,"  and   so   on, 
"now  have  by  law  authority  to   enter   into  any 
house    ...    it  shall  be  lawful    for  any  justice 
of   the    peace   upon    complaint   made   before    him 
on  oath    .    .    •    if  he  suspect  any  house,   room, 
or  place  to  be  kept  or  used  as  a  common  gaming- 
house to  give  authority,  by  special  warrant,  under  his 
hand,  when  in  his  discretion  he  shall  think  fit,  to  any 
constable  to  enter,  with  such  assistance  as  may  be 
found  necessary,  into  such  house,  room,  or  place  in 
like  manner  as  might  have  been  done  by  such  justices," 
and  80  on,   ''  and  if  necessary  to  use  force  for  making 
such  entry,  whether  by  breaking  open  doors  or  other- 
wise, and  to  arrest,  search,  and  bring  before  a  justice 
of  the  peace  all  such  persons  found  therein  as  might 
have  been  arrested  therein  by  such  justice  of  the  peace 
had  he  been  personally  present ;  and  all  such  persons 
shall  be  dealt  with  according  to  law  as  if  they  had 
been  arrested  in  such  house,  room,  or  plaue  by  the 
justice  before  whom  they  shall  be  so  brought;    and 
any  such  warrant  may  be  in  the  form  given  in  the 
first  schedule  to   this   Act" — ».6.,    the   same  form 
which  is   refened  to  in  ilia  Betting  Houses  Act, 
1853.      The  warrant  (I  leave    out    all  the    formal 
parts    of   it)   authorizes   and   requires  the  persons 
to  whom  it  is  addressed  **to  enter  and  break  ojpen 
doors   if  necessary    .     .     .    and   search   and  brmg 
before  me  or  some  other  of  the  justices     .     .    • 
as  well  the  keepers  of  the  same  as  also  the  persons 
there  haunting,  resorting,  and  playing  to  be  dealt 
with  according  to  law."    Therefore  the  power  given 
by  this  section  is  to  arrest  persons  who  are  found 
there — *' persons    found    therein" — and    then     the 
warrant  says  you  are  to  arrest  the  persons  there 
haunting,  resorting,  and  playing.      That  evidently 
has  reference  to  some  old  Act  of  Parliament,  and  the 
old  Act  of  Parliament  is  the  33  Hen.  8,  c.  9,  s.  14,  of 
which  is  as  follows :  [reads]. 

Kow,  this  is  the  concatenation  of  sections  with 
which  we  have  to  deal,  and  it  appears  to  me,  having 
regard  particularly  to  the  form  of  the  warrant,  that 
the  idea  of  the  Legislature  is  perfectly  plain,  and  that 
when  these  people  are  arrested — and  everybody  agrees 
that  it  is  perfectly  lawful  to  arrest  persons  found  there 
whether  they  are  gaming  or  not — the  house  is  to 
be  treated  as  a  common  gaming  house ;  and  the 
language  of  the  warrant  shows  plainly  that  they  are 
to  be  arrested  and  treated  as  if  they  were  persons 
within  the  statute  of  Henry  8.  That  appears  to  me 
to  be  plain.  I  do  not  say  they  are  subject  to 
penalties,  but  the  arrest  is  for  the  purpose  there 
mentioned,  that  is  to  say,  binding  them  over  in 
recognizances.  It  appears  to  me  that  any  other  con- 
struction gives  the  go-by  to  the  forcible  language  of 
the  warrant.  The  warrant  takes  the  form  of  the 
statute,  and  we  are  not  driven  to  the  farce  of  saying 
that  by  law  a  lot  of  persons  shall  be  bound  over 
simply  for  the  purpose  of  saying  that  they  shall  be 
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bound  over.    Sadh  a  oolistruotion,  to  my  mind,  would 
be  ridiouloufl. 

Ghittt,  L.J. — I  agree.  The  appellant  and  some 
other  persons  were  found  in  a  betting  house.  He 
and  they  were  arrested  and  taken  before  the  magis- 
trate. No  complaint  has  been  made  or  could  be  made 
that,  under  the  warrant  issued  under  the  11th  section 
of  tiie  Betting  Houses  Act,  1853,  this  proceeding  was 
not  justified.  There  was  no  evidence  against  the 
appellant  except  that  he  was  found  in  the  betting 
house.  It  is  not  found  that  he  haimted,  or  was  in 
the  habit  going  to  the  place. 

His  case  is  that  he  ought  to  have  been  then  and 
there  discharged;    and,    seeing  that  there  was  no 
information  lud  against  him,  as  was  the  case  with 
the  keeper  of  the  betting  house  who  was  engaged  in 
the     business    of     it,    it  is    argued    that    in    the 
circumstances  there  was  no  jurisdiction  on  the  part 
of  the  magistrate  to  order  him  to  enter  into  the 
recognizances ;  but  I  think  there  was  such  jurisdiction. 
The  Betting  Houses  Act,  1853,  imposes  penalties 
upon  those  keeping  and  conducting  the  business  of  a 
betting  house,  and  it  is  quite  true  that  there  is  no 
penalty  imposed  in  the  Act  upon  persons  resorting 
thereto.    But  the  1st  section  enacts  that  a  bettins 
house  is  a  common  nuisance  and  contrary  to  law,  and 
by  section  2  a  betting  house  is  to  be  taken  and 
deemed  to  be  a  common  gaming  house  within  the 
Ghuning  Act,    1845.    lliat  throws  us  back  on  that 
statute,  and  from  that  statute  we  have  to  trace  the 
legislation  as  far    back    as  the  time  of  Henry    8. 
Tne  Acts  are  for  this  purpose  in  pari  materid  ;  they 
ought  to  be  oonstrued  together,  and  although  possibly 
the  language  may  not  precisely  fit,  and  may  be  open 
to  some  criticism  of  that  nature,  yet  it  seems  to  me 
that  the  intention  of  the  Legislature  is  reasonably 
plain.    Why  is  this  house  declared  to  be  a  gaming 
house  withm  the  Gaming  Act,  1845  P    Not  for  the 
purpose  of  the  penalties  against  the  keepers  and  those 
conducting  the  ousiness  of  the  house,  because  that  is 
provided  for  by  the  express  language  of  the  statute 
itself.    There  is  some  other  purpose.    It  is  to  bring 
a  bettinff  house  within  the  purview,   and  to  bring 
the  whole  case  within  the  reach  of,  the  Act  re- 
lating   to    gaming    houses.      Gbing   back   to    the 
QamiDg  Act,   1845,   the  language   is  that   persons 
found  in  the  house  may  be  arrested.    Then,  refer- 
ring to  the  warrant,  the  warrant  is  also  a  matter  of 
very  considerable  importance,  because  in  its  terms  it 
refers  back  to  the  statute   of  Henry  8.      The  lan- 
guage is  language  taken  from  that  statute  itself.    The 
Legislature  seems  to  have  thought  that  a  warrant 
in  that  form  was  applicable  to  persons  found  in  a 
gaming    house.     The    statute    of     Henry    8    em- 

gowered  the  magistrates  themselves  to  enter  a  gaming 
ouse,  and  to  then  and  there  make  the  arrest  of  per- 
sons found  therein,  and  to  bind  over  the  persons  so 
found.  I  think,  putting  the  statutes  together  and 
dealing  with  them  reasonably,  the  right  view  as  to 
that  which  is  not  now  done  by  the  magistrate  in 
person,  but  is  done  through  the  action,  as  here,  of  the 
police  acting  on  a  warrant,  is  that  when  the  matter 
comes  before  the  magistrate,  the  magistrate  has  the 
same  jurisdiction  sitting  in  his  court  as  he  had  when 
acting  in  person  under  the  old  statute.  I  need  not 
refer  more  particularly  to  the  statute  of  (George  2, 
which  may  be  passed  over. 

What  could  be  the  object  of  justifying  (which  the 
statute  does)  the  arrest  and  the  taking  of  the  persons 
resorting  to  this  which  we  must  take  to  be  a  gaming 
bouse,  if  the  only  result  were  that,  unless  some  charge 
was  preferred  against  them  of  being  the  keepers  and 
conducting  the  business  of  the  gamine  house,  they 
should  be  then  and  there  disohar^d  P    This  seems  to 


be  a  reasonable  conclusion,  that,  putting  these  Aeti 
together,  the  result  is  that  the  statute  of  Henry  8 
is  brought  into  the  Betting  Houses  Act,  1853,  for  tho 
purpose  of  authorizing  the  magistrate  to  make  such 
an  order  as  he  has  made.  He  has  made  it  in  the 
language  of  that  statute,  but  I  think  that  the  Bet- 
ting Houses  Act,  1853,  on  a  just  construction  and 
putting  the  series  of  Acts  together,  gives  him  the 
authority  to  order  that  the  recognizances  should  be 
entered  mto  by  a  person  who  was  found  in  the  place. 
Upon  these  grounds  I  think  the  magistrate  vie 
correct. 
Solicitors,  Pattinaon  &  Brewer  ;  Worthier  A  Saiu. 


Q.  B.  Div.  I  ^.  27 

(Wright  and  Kennedy,  JJ.)  |  ^'^  ^'* 

Davis  v,  Beillt.  (a.) 

Bill  of  exchange — Action  on  consideratum — BUI  out- 
standing— Dishonour. 

Where  a  buyer  of  goods  has  given  to  the  seller  a  biU  of 
eacchange  for  the  price,  and  the  seller  has  indorsed  ik 
bill  over  to  a  third  party,  an  action  for  the  price  of  tht 
goods  will  not  lie  while  the  bill  is  outstanding,  although 
it  has  been  dishonoured,  nor  can  the  plaintiff  succeed  or 
the  ground  thai  he  has  got  in  the  bill  after  action  brought 
but  before  trial. 

Appeal  by  the  defendant  from  the  decision  of  Hii 
Honour  Judge  Lumley  8mith,  sitting  at  the  Weet* 
minster  County  Ck>urt. 

The  action  was  brought  to  recover  a  sum  d 
£25  lis.  7d.,  the  balance  due  for  goods  sold  and 
ddivered  to  the  defendant  by  W.  T.  Burnley  in  July, 
1896. 

On  the  4th  of  October,  1896,  the  defendant  being 
unable  to  pay  for  the  goods  in  full,  a  bill  of  exchange 
for  £20  at  three  months  was  drawn  bv  Burnley, 
accepted  by  the  defendant,  and  handed  oy  him  to 
Burnley.  This  bill  was  indorsed  over  by  Burnley  to 
Bullo<^  (to  whom  Burnley  was  indebted),  and  wm 
presentea  for  payment  l^  Bullock  on  the  4th  of 
January,  1897,  and  was  dishonoured.  Bullock  then 
sued  Burnley  on  the  bill. 

On  the  21st  of  January,  1897,  Burnley  issued  ^ 
writ  in  the  present  action  in  the  High  Coart,  the  bill 
being  still  m  the  hands  of  Bullock.  Shortly  after- 
wards Burnley  filed  his  petition  in  bankruptcy,  and 
he  was  on  the  3rd  of  February,  1897,  adjudicstdd 
bankrupt.  A 

On  tne  22nd  of  February  Davis  was  appointa 
trustee  in  the  bankruptcy.  By  an  order  of  the  oomit 
court,  to  which  the  present  action  had  been  renutts^ 
Davis  was  added  as  a  plaintiff.  Bullock  elected  t| 
give  up  the  bill  to  the  trustee  in  Burnley's  bsnki 
ruptcy,  and  to  prove  for  the  debt  as  an  nnsecara 
creditor.  The  bill  thus  came  to  the  hands  of  DatI 
before  the  present  action  came  on  for  trial. 

The  county  court  judge  gave  judgment  for  thi 
full  amount  claimed,  the  bill  to  be  handed  over  to  th 
defendant  on  his  satisfying  the  judgment.  TU 
defendant  appealed  as  to  £20,  the  part  of  the  dcM 
which  was  covered  by  the  bilL 

Abinger,  for  the  appellant. — This  action  will 
lie.    When  a  debtor  gives  to  his  creditor  a  ne_ 
instrument  in  satisfaction  of  or  as  seourity^or 
debt,  the  creditor  cannot  sue  for  the  debt  while 
instrument  is  outstanding  (although  dishonoured)! 

(a.)  Beported  by  T.  B.  Oolquhoux   Dux,  Esq.sj 
Banister-at-Law. 
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the  bandi  of  a  third  party.  Nor  does  he  make  his 
OBW  any  better  by  getting  in  the  negotiable  instru- 
ment during  the  currency  of  the  action :  BuUen  and 
Leake's  Precedents,  3rd  ed.,  p.  540  et  aeq, ;  Price  v. 
Price,  16  M.  &  W.  232;  National  Savings  Bank 
Aieodaiion  v.  Tranah,  16  W.  B,  1015,  L.  E.  2  C.  P. 

Orimufood  Mear$,  for  the  respondent.— The  rights 
of  the  creditors  are  not  suspended  after  the  negotiable 
instrament  has  been  dishonoured.  [Weight,  J.— 
Bat  the  diahononr  does  not  a£Pect  the  liability  on  the 
bill.]  The  bill  was  in  the  plainttfifs  hands  at  the 
time  of  trial,  and  this  is  sufficient.  The  order  of  the 
ooanty  court  judge,  that  the  bill  should  be  given  up 
to  the  defendant,  protects  him  from  being  sued  on  it 
as  iPell  as  upon  the  debt;  consequently  the  reason 
for  the  rule  retied  on  no  longer  applies  in  this  case. 

Weight,  J. — ^There  are  no  merits  in  the  appellant's 
case,  but  on  the  point  of  law  I  feel  bound  to  agree 
with  his  contention.  It  is  settled  that  where  a  man 
is  laed  upon  a  debt  it  is  a  good  defence  to  say  that 
he  has  given  a  bill  as  security  for  the  debt  and  that 
that  bill  is  outstanding  in  the  hands  of  a  third  party. 
When  this  action  was  brought  the  plaintiff  was  not 
the  holder  of  the  bill,  and  he  cannot  by  afterwards 
gettinflr  it  in  give  himself  a  cause  of  action  at  the 
date  when  he  oommenoed  his  proceedings.  Now  that 
the  bin  is  in  his  hands  it  is,  of  course,  open  to  him 
to  bring  a  new  action ;  but  in  the  present  proceedings 
I  think  he  must  fail.  We  must,  therefore,  allow  the 
appeal. 

KsEHSDY,  J, — I  agree. 

Appeal  allowed. 

Solicitor  for  the  appellant,  C.  E.  Kent. 

Solicitor  for  the  respondent,  Japheth  Tickle. 


(Eonxt  of  Appeal. 

From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Bif^by,  and  }  Nov.  13. 

Collins,  L. JJ.)  ) 

FisLDiNG  &  Co.  V.  Cobby,  (a.} 

Bm  of  exchange— Notice  of  dishonour — Reasonable  time 
—Bills  of  Exchange  Ad,  1892  (45  db  46  Vict.  c.  61}, 
1. 49,  s^section  12. 

In  an  adion  on  a  bill  of  exchange  it  appeared  thai  the 
IMtTs  handed  the  hill  to  their  bankers,  the  Cardiff 
hnmek  of  the  Q.  Bank,  who  sent  it  to  their  agents,  the 
L  and  W.  Bank,  to  present  for  payment.  The  bill 
htnng  been  dishonoured,  the  L.  and  W,  Bank  sent  notice 
sf  dishonour  on  the  following  day  to  the  G.  Bank,  but 
Mrtssed  it  by  mistake  to  the  Cirencester  branch.  On 
fie  noBt  morning,  having  discovered  their  mistake,  they 
tdegra^ed  notice  of  dishonour  to  the  Cardiff  branch. 

Hdd,  by  the  Court  of  Appeal  (Collins,  L.J.,  dis- 
*"^'"9)»  that,  so  far  as  regarded  the  giving  of  notice  by 
fie  L.  and  W.  Bank  to  their  principals,  the  requirements 
sfsetOim  49,  eub^sedion  12,  of  the  Bills  of  Exchange 
Ad,  1882,  had  been  complied  with. 

Application  for  judgment  in  an  aotion  tried  before 
lidiqr,  J.,  and  a  jurv. 

The  plaintiffii  sued  as  indorsees  and  holders  of  a 
Ul  of  ezchanffe,  dated  the  7th  of  July,  1894,  for 
£120,  payaUe  four  mouths  after  date  at  the  National 


(a.)  Beported  by  F.  G.  Bugkbb,  Esq.,  Barrister- 
at-Ijaw, 


Provincial  Bank  of  England.  One  of  the  defendants, 
Mrs.  Laura  Emma  Edwards,  who  was  sued  as  the 
indorser  of  the  bill  to  the  plaintiffs,  pleaded  that  she 
had  not  received  due  notice  of  dishonour. 

It  appeared  that  the  plaintiffs  kept  their  banking 
account  at  the  Cardiff  branch  of  the  County  of  Glou- 
cester Bank,  and  they  left  the  bill  at  that  brauoh  in 
order  that  it  might  be  sent  up  to  London  to  be  pre- 
sented for  payment.  The  County  of  Gloucester  Bank 
forwarded  the  bill  to  their  agents,  the  London  and 
Westminster  Bank,  who  duly  presented  it  for  payment 
at  the  National  Provincial  Bank  of  Eogtand  on 
Saturday,  the  10th  of  November,  1894.  The  bill 
haviug  been  dishonoured,  the  London  and  Westmin- 
ster Bank,  on  Monday,  the  12th  of  Novemb-tr,  sent 
notice  of  dishonour  by  post  to  the  County  of  Glou- 
cester Bank,  but  by  mistake  they  addressed  the  notice 
to  the  Cirencester  branch  of  thiat  bank,  and  not  to 
the  Cardiff  branch.  On  the  morning  of  the  13th  of 
November,  haviug  discovered  their  mistake,  th^y  sent 
a  telegram  to  the  Cardiff  branch,  giving  nolace  of 
dishonour.  It  was  admitted  that  subsequent  notices 
were  duly  given  until  notice  reached  the  defendant 
Mrs.  Edwards. 

The  question  was  whether  the  London  and  West- 
minster Bank  had  given  notice  to  their  principals  in 
accordance  with  the  requirements  of  the  Bills  of 
Exchange  Act,  1882. 

Section  49  of  the  Bills  of  Exchange  Act,  which 
deals  with  notice  of  dishonour,  enacts  as  follows : 
*'  (12)  The  notion  may  be  given  as  soon  as  the  bill  is 
dishonoured,  and  must  be  given  within  a  reasonable 
time  theresfter.  In  the  absence  of  special  circum- 
stances notice  is  not  deemed  to  have  been  given 
within  a  reasonable  time  unless  •  •  •  (5)  where 
the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places,  the  notice  is  sent  off  on  the 
day  after  the  dishonour  of  the  bill,  if  there  be  a  post 
at  a  convenient  hour  on  that  day,  and  if  there  be  no 
such  post  on  that  day,  then  by  the  next  post  there- 
after. ri3)  Where  a  bill  when  dishonourod  is  in  the 
hands  of  an  agent,  he  may  either  himself  give  notice 
to  the  parties  liable  on  the  bill,  or  he  may  give  notice 
to  his  principal.  If  he  give  notice  to  his  principal, 
he  must  do  so  within  the  same  time  as  if  he  were  the 
holder,  and  the  principal,  upon  receipt  of  such  notice, 
has  himself  the  same  time  xor  giving  notice  as  if  the 
agent  had  been  an  independent  iiolder." 

At  the  trial  of  the  action  a  verdict  and  judgment 
were  entered  for  the  plaintiffs. 

The  ddendant  appealed. 

Woodftn,  for  the  defendant. 

Ashton  Cross  and  B.  Edmondson,  for  the  plaintiffis. 

A.  L.  Smith,  L.J.— It  is  said  on  behalf  of  the 
defendant  that,  though  she  received  notice  of  dis- 
honour within  the  time  required  by  the  statute,  she 
is  entitled  to  rely  on  a  failure  to  comply  with  the 
statute  in  respect  of  any  one  of  the  links  in  the  chain 
of  notices,  and  that  there  is  a  blot  in  the  plaintiff's 
case  in  that  notice  was  not  given  on  the  12th  of 
November,  as  required  by  the  statute.  A  notice  was 
given  on  that  day,  and  it  was  given  to  the  right 
persons,  but  it  was  directed  to  a  wrong  address. 
Section  49  of  the  Bills  of  Exchange  Act,  1882,  con- 
tains the  rules  as  to  notice  of  dishonour.  Sub-sections 
5,  6,  and  7  diow  that  a  notice  of  dishonour  need  not 
be  in  any  special  form  or  in  writing  at  all,  and  that 
an  insufficient  written  notice  may  be  sup^emented 
and  validated  by  verbal  communication.  Then  snb- 
section  12  says  that  the  notice  must  be  given  within 
a  reasonable  time  after  dishonour,  and  proceeds  to 
say  that  in  the  absence  of  special  circumstances 
(which  do  not  exist  here)  notice  Ib  not  to  be  deemed 
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to  have  been  given  within  a  reasonable  time  unleBS, 
where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  is  sent  off 
on  the  day  after  the  dishonour  of  the  bill,  if  there  be 
a  post  at  a  convenient  hour  on  that  day.  Here  the 
person  to  sive  notice  was  the  London  and  West- 
minster Bank,  and  the  person  to  receive  notice  was 
the  Countv  of  Gloucester  Bank,  and  of  course  it  must 
be  taken  that  there  was  a  convenient  post  on  the  12th 
of  November,  the  da^  after  the  dishonour  of  the  bill. 
The  London  and  Westminster  Bank  gave  notice  to 
the  County  of  Gloucester  Bank  on  that  day,  but  they 
hddressed  the  notice  to  the  Cirencester  branch,  and 
not  to  the  Cardiff  branch.  On  the  following  morning, 
having  found  out  their  error,  they  telegraphed  notice 
of  dishonour  to  the  Cardiff  branch,  and  this  must 
have  been  received  as  soon  as  a  letter  posted  on  the 

Srevious  evening  would  have  been  received.  I  cannot 
isjoin  these  two  acts ;  I  think  that  they  ought  to  be 
treated  as  forming  one  continuing  act,  and  that, 
inasmuch  as  the  object  of  the  statute  has  been 
satisfied,  the  judgment  of  Ridley,  J.,  ought  to  stand. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  The 
question  seems  to  me  to  be  one  of  substance  rather 
than  of  form.  If  the  Act  said  the  address  was  an 
essential  part  of  the  notice,  other  considerations 
would  arise.  But  I  think  that  the  real  Question  is, 
whether  the  notice  came  to  the  knowledge  of  the 
person  to  whom  it  was  addressed.  If  putting  a 
wrong  address  does  not  prevent  the  notice  arriving  in 
proper  time,  I  do  not  think  it  can  be  said  that  there 
has  been  a  failure  to  comply  with  the  Act.  The 
County  of  Gloucester  Bank  sent  the  bill  through 
their  Cardiff  officers  to  the  London  and  Westminster 
Bank  to  present  for  payment.  The  bill  bavins  becm 
dishonoured,  the  London  and  Westminster  Bau  sent 
notice  to  their  principals  on  the  following  day,  but 
they  wronffly  addressed  it  to  Cirencester,  and  the  next 
morning  &ey  corrected  their  mistake  by  telegraphing 
to  Cai£ff.  I  think  it  is  dear  that  the  (%unty  of 
Gloucester  Bank  received  notice  vnthin  the  time 
intended  by  the  Act.  I  say  nothing  about  the  case 
in  which  putting  a  wrong  address  might  lead  to 
delay. 

Collins,  L«J. — I  differ  from  my  learned  brothers 
on  one  point,  and  I  do  so  with  great  diffidence.  The 
point  is  this — Are  different  branches  of  a  bank  to  be 
treated  as  one  and  the  same  person  or  as  different 
persons  for  the  purpose  of  receiving  notice  of  dis- 
honour of  a  bill  of  exchange  ?  I  think  they  ought 
to  be  treated  as  different  persons.  In  this  case  the 
Cardiff  branch  of  the  County  of  Gloucester  Bank 
forwarded  the  bill  of  exchange  to  their  agents,  the 
London  and  Westminster  Bank.  In  my  judgment 
the  true  view  of  the  case  is  that  the  relationship  of 
principal  and  agent  was  entablished  between  the 
Cardiff  branch  of  the  County  of  Gloucester  Bank  and 
the  London  and  Westminster  Bank.  I  do  not  think 
that  the  principals  were  the  County  of  Gloucester 
Bank  as  a  sinsle  institution.  Therefore,  when  the 
London  and  Westminster  Bank  sent  notice  to  the 
Cirencester  bnmch  on  the  12th  of  November,  they 
sent  notice  to  persons  who  were  not  their  principals. 
I  find  very  strong  authority  for  so  holding  in  Clode 
V.  Bayley,  12  M.  &  W.  61,  and  Prince  v.  Oriental 
Bank  Corporation,  26  W.  B.  543,  3  App.  Cas.  325. 
It  is  said  that  the  mistake  was  cored  by  the  telegram. 
But  admittedly  the  telegram  was  not  sent  withm  the 
time  mentioned  in  the  statute,  and  therefore  was  not 
a  gpood  notice  in  itself.  And  in  my  opinion  it  can- 
not have  the  effaot  of  supplementing  the  wrong 
notice  sent  on  the  previous  day. 

Appeal  di9mi9$ed* 


Solicitors  for  the  plaintiffs,  Windybank,  SamueUt  ^ 
Behrend. 

Solicitor  for  the  defendant,  G.  J.  Broddeshy, 


B.  Div.     ) 

h,  Eigby,  > 
s,L.JJ.)    ) 


Nov.  4. 


Prom  Q.  B.  Div. 
(A.  L.  Smith, 
and  Collins, 

Babing  v.  Commissionebs  of  Inland  Bevenus.  (o.) 

Inland  revenue — Stamp  duty — Foreign  security  iuutd 
in  the  United  Kingdom— Stamp  Act,  1891  (54  <fc  55 
Fict.  e.  39),  8.  82,  $ub-$ection  1  (b)  (i). 

The  appellant  wae  the  holder  of  one  of  a  imei  of 
bonds  given  by  a  newly^formed  American  company  iik 
exchange  for  bonds  in  an  old  company  which  uns  heing 
wound  up  under  a  reorganization  scheme.  It  wa$  ^M 
on  the  bond  that  it  should  not  be  valid  for  any  purpm 
unhss  authenticated  by  (he  trustee* s  certificate  thtiwa 
indorsed.  The  bond  was  executed  by  the  new  companji 
in  the  United  States  and  delivered  to  a  trust  company, 
which  urns  to  act  as  trustee.  The  trust  company  did  »'4 
immediately  sign  the  certificates  on  the  bonds  which  wttf 
destined  for  England ;  but,  in  order  to  avoid  a  keafif 
premium  for  insurance,  forwarde/l  the.  bonds  unsignfd, 
and  at  the  same  time  sent  over  an  official  to  iign  tla 
certificates  in  London.  The  appellant's  bond  wa$  handd 
to  him  in  London  after  the  certificate  ha/l  been  so  signed, 

Heldf  thcU  the  bond  was  issufd  in  the  United  Kingdom 
within  the  meaning  of  section  82,  sub^section  1  (b)  (i), 
of  the  Stamp  Act,  1891. 

Appeal  from  the  judgment  of  a  Divisional  Oomt 
(Wright  and  Bidley,  JJ.^  on  a  special  oase  stated  bf 
the  (>>mmissioners  of  Inland  Bevenue  under  seotioo 
13  of  the  Stamp  Act,  1891. 

The  instrument  upon  which  the  commissionen  mn 
required  to  express  their  opinion  was  a  bond  unr^gn- 
terod  whereby  the  Atchison,  Topeka,  and  Saat«F^ 
Bail  way  Co.,  a  corporation  organized  under  the  Uvi 
of  Kansas  (hereinafter  called  the  new  company),  pro- 
mised to  pay  to  bearer,  or  if  the  bond  shodd  b<« 
registered  as  thereinafter  provided,  to  the  registered 
hdder  thereof,  the  sum  of  1,000  dollars.  It  wti 
recited  that  the  bond  was  one  of  a  series  issued  in 
pursuance  of  and  secured  by  a  mortgage  or  deed  of 
trust  dated  the  12th  of  December,  1895,  executed  by 
the  new  company  to  the  Union  Trust  Co.  of  Kev 
York  as  trustee.  The  following  dause  appeared  on 
the  face  of  the  bond :  *'  This  bond  shall  not  be  val»l 
for  any  purpose  unless  authenticated  by  the  certificate 
hereon  endorsed  of  the  trustee  under  said  mortgig* 
or  deed  of  trust."  The  endorsed  certificate,  at  it 
appeared  when  the  instrument  was  before  the  oommii- 
sioners,  was  as  follows:  ''Trustee's  certificate.  Uiuoa 
Trust  Co.  of  New  York  hereby  certifies  that  thii 
is  one  of  the  series  of  general  mortgage  4  per  oent 
100-year  gold  bonds  described  in  the  within-meotio&ed 
mortage  or  deed  of  trust  dated  December  12di, 
1895.  Union  Trust  Co.,  of  New  York,  trustee,  by 
E.  H.  Merritt,  vice-president." 

The  Atchison,  Topeka,  and  Ssmta  F6  Railroad  Go. 
piereinafter  called  the  old  company)  was  a  company 
incorporated  under  the  laws  of  Kansas  in  the  year 
1859.  It  had  issued  a  number  of  mortgage  booda 
payable  to  bearer,  which  were  held  by  various  bond- 
holders  in  America  and  Europe.  In  1895  the  o^ 
compuiy  being  in  arrear  in  payment  of  the  interest 
on  their  bonds,  a  scheme  of  reorganization  was  pro- 
posed, under  which  the  old  compauy  was  to  be  wwud 

(a.)  Beported  by  F.  G.  RacKsa,  Esq.,  Banistsr- 
at-Law. 
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up  md  its  property  vested  in  a  new  company.  The 
knidliolden  who  assented  to  the  scheme  were  to 
deposit  their  securities  with  certain  firms,  who  were 
styled  depositaries,  and  to  receive  in  exchange  a  cer- 
tfficate  of  deposit.  By  making  such  deposit  each 
depositor  became  a  party  to  the  scheme,  and  was  to 
be  entitled,  when  the  proper  time  arrived,  to  receive 
in  exchange  for  his  certificate  of  deposit  securities  in 
the  new  company  as  provided  for  in  the  scheme. 
Mesars.  Baring  Brothers  &  Co.  were  named  as  the 
depositaries  of  bonds  for  London,  and  agreed  to  act 
tssach. 

In  pursuance  of  the  scheme  the  new  company 
shortly  after  April,  1896,  executed  in  the  United 
States  a  number  of  bonds,  one  of  which  was  the 
bond  in  question,  and  delivered  them  to  the  Union 
Trust  Co.  in  New  York.  At  the  time  when  the 
bonds  were  so  delivered,  each  had  endorsed  thereon 
the  trustee's  certificate  above  set  out,  but  such  certifi- 
cate was  not  then  signed.  The  Trust  Ck>.,  in  further 
C nance  of  the  scheme,  forwarded  a  number  of  the 
Is  to  each  of  the  depositaries  in  Europe.^  The 
Trust  Co.  were  to  countersign  the  bonas  before 
forwardinff  them,  but  it  was  found  that  the  premium 
to  be  paid  for  the  insurance  of  the  bonds  on  their 
tnmgmisaan  to  London  would  be  so  heavy  that  it 
wss  arranged  that  the  vice-president  of  the  Trust 
Co.  should  proceed  to  London  and  countersign  them 
there,  and  this  was  accordingly  done  in  the  case  of 
ftU  the  bonds  sent  to  Baring  Brothers  &  Co.,  including 
the  bond  now  in  question,  the  vice-president  signing 
each  bond  by  admng  the  words  *'  Union  Trust  Co. 
of  New  York,  trustee,  by  E.  H.  Merritt,  vice-presi- 
dent," The  bond  in  question  was  subsequently 
delivered  by  Baring  Brothers  &  Co.  to  the  appellant, 
the  Hbn.  John  Baring,  at  their  office  in  London  in 
fxdiange  for  a  certificate  of  deposit  issued  by  them 
of  which  he  was  then  the  holder. 

The  qnestion  was  whether  the  bond  was  issued  in 
the  United  Kingdom  within  the  nit* auing  of  section 
62,  sub-section  1  (&)  (t)  of  the  Stamp  Act,  1891. 

The  commissioners  were  of  opinion  that  it  was 
issued  in  the  United  K^ugdom,  and  they  assessed 
doty  at  the  rate  of  one  shilling  for  every  £10,  but 
th^  stated  this  case  on  the  requisition  of  the 
■ppeiUaat. 

Ibe  Divisional  Court  affirmed  the  decision  of  the 


The  appellant  appealed  to  the  Court  of  Appeal. 

Cakeny  Q.C,^  and  R,  Af.  Bray,  for  the  appellant. 

Sir  B,  B.  Finlayt  S,G.,  and  Danckwerta,  for  the 
(kown. 

A.  Ij.  Smith,  L.J. — I  am  of  opinion  that  this 
spmal  should  be  dismissed.  There  was  a  company 
called  the  Atchison,  Topeka,  and  Santa  Fe  Bailroad 
Co.,  incorporated  under  the  laws  of  Kansas.  In 
1885,  thia  company  having  apparently  got  into  diffi- 
calties,  a  scheme  of  reorganization  was  carried  out, 
mider  which  the  old  company  was  to  be  wound  up 
sad  a  new  company  was  to  come  into  existence  in  its 
place,  the  holders  of  stock  and  bonds  in  the  old  com- 
pany beoonimg  holders  of  stock  and  bonds  in  the  new 
any.  l%e  new  company  accordingly  issued 
I,  the  form  of  which  is  material.  By  each  of 
the  new  company  promises  to  pay  to  bearer  a 
tboqaand  dollars,  and  there  is  aa  express  stipulation 
on  ttia  bond  that  it  shall  not  be  valid  for  any  pur- 
pose nnle«  authenticated  by  the  certificate,  thereon 
cndoned  of  the  trustee  under  ike  mortgage  or  deed 
ol  tnisi  by  which  it  is  secured.  This  certificate, 
wldcli  was  to  be  endorsed  upon  the  bond  in  order 
that  it  might  be  valid  for  any  purpose,  is  as 
lollowa:    "Trustee's  certificate.     Union  Trust  Co. 


of  New  York  hereby  certifies  that  this  is  one  of  the 
series  of  general  mortgage  4  per  cent.  100  year  gold 
bonds  described  in  the  within- mentioned  mortgage 
or  deed  of  trust  dated  December  12th,  1895.  Union 
Trust  Co.  of  New  York,  trustee,  by  E.  H.  Merritt, 
vice-president."  Now,  that  instrument,  as  it  seems 
to  me,  is  upon  its  face  clearly  not  a  bond  at  all ;  it  is 
a  mere  piece  of  paper  until  this  certificate  has  been 
signed  by  Mr.  Merritt.  It  was  brought  into  exist- 
ence as  a  piece  of  paper  in  New  York,  and  in  order 
to  avoid  the  high  premium  which  would  have  been 
payable  for  the  insurance  of  a  complete  and  valid 
bond  during  its  transit  between  New  York  and  this 
country,  the  parties  let  it  remain  an  inchoate  instru- 
ment, and  sent  it  over  to  this  country  as  an  inchoate 
instrument,  and  not  as  a  bond  at  all,  and  they  sent 
Mr.  Merritt  over  to  this  country  to  convert  it  into  a 
bond  when  he  arrived  here.  It  was  so  converted  in 
the  City  of  London  when  Mr.  Merritt  signed  the 
certificate  endorsed  upon  it  in  Messrs.  Baring's  office. 
Having  signed  the  certificate,  Mr.  Merritt  handed 
the  bond  over  to  Messrs.  Baring,  who  handed  it  to 
Mr.  John  Baring,  an  old  bondholder.  The  question 
arises,  Where  was  that  bond  issued?  It  was  not 
issued  in  New  York  when  the  piece  of  paper  was 
given  to  the  Union  Trust  Co.  The  piece  of 
paper  was  handed  to  the  Union  Trust  Co.,  but 
it  cannot  be  said  that  it  was  issued.  A  document  is 
not  issued  within  the  meaning  of  the  Stamp  Act,  1891, 
until  it  becomes  an  actual  valid  subsisting  document. 
In  my  judgment  this  document  was  first  issued  when 
the  certificate  endorsed  on  it  was  signed  by  Mr. 
Merritt,  which  took  place  in  this  country.  Until 
that  moment  the  document  had  no  more  validity  than 
if  it  had  been  a  piece  of  blank  paper.  In  my  opinion 
this  bond  was  issued  in  London,  and  when  the  cer- 
tificate was  signed  it  then  and  there  became  a 
marketable  security,  which  it  was  not  before.  It  is, 
therefore,  a  marketable  security  issued  in  the  United 
Kingdom,  and  it  is  liable  to  stamp  duty  of  a  shilling 
on  every  £10.  The  judgment  of  the  Divisional  Court 
mnst  be  affirmed. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  The  sole 
qnestion  is  whether  this  instrument  which  came  into 
the  appellant's  hands  as  the  pesson  entitled  to  it 
under  tne  scheme  was  or  was  not  issued  in  the  United 
Kingdom.  I  cannot  entertain  a  doubt  about  it.  A 
document  is  not  issued,  if  it  is  sealed  and  put  into  a 
box  and  kept  there,  nor  if  it  is  handed  over  to  an 
agent  with  instructions  only  to^  part  with  it  on 
receiving  some  consideration  for  it.  A  document  is 
issued  when  it  gets  into  the  hands  of  a  person  who 
can  make  it  useful.  I  think  that  this  is  the  ordinary 
meaning  of  the  word  **  issue,''  and  that  it  is  its 
meaning  in  the  Stamp  Act,  1891.  During  the  transit 
of  these  documents  horn  New  York  to  London,  and 
down  to  the  moment  when  the  certificate  endorsed 
upon  them  was  signed,  no  one  could  have  sued  upon 
them  or  taken  advantage  of  them.  When  the 
certificate  was  signed,  and  they  became  complete 
instruments,  and  when  they  were  handed  over  to  the  . 
persons  entitled  to  them,  then,  and  not  till  then,  they 
were  issued.  But  it  is  said  that  we  ought  to  construe 
the  Act  as  though  it  said  '*  issued  on  behalf  of  the 
company."  I  do  not  think  that  that  is  the  true 
construction  of  tiie  Act,  but  assuming  that  it  is,  in 
my  judgment  this  bond  was  issued  on  behalf  of  the 
company.  It  was  so  issued  in  the  ordinary  business 
sense.  If  a  person  purchases  property  and  hands  the 
money  to  an  agent  telling  him  to  pay  the  money  to 
the  vendor  to  get  tiie  property,  that  would  be  a 
payment  on  behalf  of  the  purchaser.  With  regard 
to  Qrenftll  v.  Commimoners  of  Inland  Revenue,  24 
W.  B.  58^,  I  Bx.  D.  242, 1  think  that  the  jud^ent 
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of  Pollock,  B.,  in  tliat  case  iuvolves  the  decinon 
which  we  are  arriving  at  here.  There  most  be  an 
inatrument  handed  orer  under  oiroamstances  which 
give  a  right  of  action.  In  my  opinion,  in  the  present 
case  there  was  no  issue  of  this  bond  in  New  York,  but 
there  was  an  issue  at  the  time  when  the  instrument, 
being  then  a  perfect  instrument,  was  handed  over  to 
the  appellant  in  Lcmdon.  The  issue,  therefore,  was 
in  the  United  Kingdom,  and  the  case  comes  within 
the  Stamp  Act. 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  this  bond  is  a  marketable  security 
by,  or  on  behalf  of,  a  foreign  company  made  or 
issued  in  the  United  Kingdom.  The  appellant  con- 
tends that  there  was  no  issue  in  the  United  Kingdom, 
because  there  could  be  only  one  issue  of  the  instru- 
ment, and  that  issue  took  place  in  New  York.  He 
further  contends  that,  if  there  was  an  issue  of  a 
marketable  security  in  the  United  Kingdom,  the  issue 
was  not  by  or  on  behalf  of  the  foreign  company.  I 
think  that  the  grounds  upon  which  I  rest  my  judg- 
ment dispose  of  both  points  simultaneously.  A 
scheme  was  arranged  by  which  a  new  company  was 
to  take  over  the  effects  of  an  old  company,  and  to 
give  the  bondholders  in  the  old  company  its  own 
bonds  in  substitution  for  their  existing  bonds.  That 
involved  certain  machinery.  It  was  necessary  that 
the  titles  of  the  persons  claiming  as  bondholders 
should  be  verified,  and  Uiat  no  l^nds  of  the  new 
company  should  be  handed  over  unless  the  new 
company  was  satisfied  that  the  persons  to  whom  they 
were  being  handed  over  had  a  prox>er  claim  to  them. 
Accordingly  forms  of  bonds  were  prepared  by  the 
new  company,  and  on  their  face  they  oore  a  clause 
providing  that  thev  were  not  to  be  valid  for  any 
purpose  unless  authenticated  by  the  certificate  en- 
dorsed thereon.  These  instruments  were  delivered 
in  New  York  with  the  intention  that  they  should 
be  so  authenticated  and  then  issued  to  the  persons 
entided  to  them.  That  was  the  sdieme ;  where  was 
it  carried  out  ?  The  document  came  into  existence  in 
an  indioate  form  in  New  York ;  but  the  company, 
owing  to  a  difficulty  about  insurance,  took  steps  to 
make  it  certain  that  it  should  not  be  deemed  to  be 
issued  until  it  reached  England.  They  sent  it  over 
to  this  country,  and  at  the  same  time  they  sent  over 
the  trustee  who  was  to  si^  the  certificate ;  and,  after 
the  document  had  received  authentication  b^  his 
signing  the  certificate,  it  was  handed  by  Messrs. 
Baring  to  the  appellAut.  Was  that  an  issue  in 
England  P  It  seems  to  have  all  the  elements  of  an 
issue  in  England,  and  to  have  been  done  in  pursuance 
of  the  general  scheme.  Although  no  doubt  the 
trustees  were,  in  a  sense,  the  mandatories  of  the 
persons  to  whom  the  documents  were  to  be  handed 
over,  their  action  was  part  and  parcel  of  the  general 
scheme  which  dealt  with  the  operation  as  a  whole, 
and  they  were  merely  conduit  pipes  by  means  of 
which  this  instrument  was  delivei^d  on  behalf  of  the 
company  to  the  person  entitled  to  receive  it.     In  my 

t'udgment,  therefore,  the  issue  took   place  in   the 
Jnited  Kingdom,  and  it  was  an  issue  on  behalf  of 
the  company. 

Appeal  dumiased. 

Solicitors  for  the  appellant,  Bompcu,  BUchoff^ 
Dodgsout  Ooxe,  A  Bcmpcu. 

Solicitor  for  the  Crown,  Solicitor  of  Inland 
Bevenue. 


From  Q.  B.  Div.       ) 
(A.  L.  Smith,  Eigby,  [  Nov  2. 

and  Collins,  L.JJ.)     ) 
Mayob,  &o.,  of  Ashton-undbb-Lynbw.  PUGH,{a.) 

Local  government  —  PuUic  Jisalth  —  Local  statute  - 
Implied  repeal  of  special  by  general  Act  —  Paving 
expenses  in  street— Highway  repairable  by  inhabUastt 
ai  large^Liahility  offrontageTS—Ashton-undeT'LyM 
Improvement  Act,  1849  (12  cfc  13  Vict.  c.  qcxxv,\  t.  20 
-^Public  Health  Act,  1875  (38  <fc  39  Vict,  c  55),  «. 
149,  150,  340. 

Uivder  a  local  Act  passed  in  1849,  if  any  street,  whether 
repairable  by  the  inhabitants  at  large  or  nnt^  was  nd 
sewered,  levelled,  paved,  and  otherwise  completed  to  ik 
satis/action  of  the  urban  authority,  the  latter  might  orda 
the  frontagers  to  execute  the  necessary  ioorks^  and,  upn 
the  frontagers  making  default,  might  themselves  esctcuk 
the  works  and  apportitm  the  expenses  among  the  fronfaqen. 

By  section  149  of  the  Public  Health  Aa,  1875,  ofl 
streets  repairable  by  the  inhabitants  at  large  toithin  any 
urban  distrixit  were  vested  in  the  urban  authority,  teh^ 
were  bound  to  cause  them  to  be  levelled,  paved,  alterfd, 
and  repaired  <m  occasion  might  require.  By  section  150 
the  urban  authority  had  power,  in  the  Cfise  of  streets  wt 
repairable  by  the  inhabitants  at  large,  to  charge  ik 
expenses  of  sewering  and  paving  them  upon  the  frtmUiqeru 

Held,  that  tliere  was  nothing  in  the  Public  Health  Ad, 
1875,  which  showed  an  intention  to  repeal  the  above  pro- 
vision  of  t?^e  local  Act,  and  that,  therefore^  the  urbas 
autliority  could^  under  thcU  section,  charge  thefrontagen 
with  the  expenses  of  sewering,  paving,  and  otherwitt 
completing  a  street  repairable  by  the  inhabitants  at  largt. 

Appeal  from  the  judgment  of  the  Qaeen*s  BsDok 
Division  ((Grantham  and  Wright,  JJ.)  on  a  speciil 
case. 

The  defendant  was  the  owner  of  land  and  buildiBgi 
abuttinff  upon  a  street,  called  Mossley-road,  wiadk 
was  wi&in  the  borough  of  Ashton-under-Lyne,  snd 
the  action  was  brought  to  recover  from  the  defendsat 
as  such  owner  the  amount  apportioned  as  hit  ihsn  of 
the  expenses  incurred  by  the  plaintiffs,  as  the  mte 
sanitary  authority,  in  naving,  levelling,  flagging,  snd 
otherwise  completing  tne  street. 

Mossley-road  was  a  public  highway  repairable  Vf 
the  inhabitants  at  large,  and  the  plaintiffs  oUime-i 
power  to  execute  the  works  and  ohsfge  the  frontages 
with  the  expenses  thereof  under  section  20  of  ths 
Ashton-under-Lyne  Improvement  Act,  1849  (12  &  13 
Vict.  c.  XXXV.). 

By  section  20  of  that  Act :  **  If  any  street  or  part 
of  a  street,  whether  the  same  be  a  public  highway*  or 
not,  and  whether  the  same  be  already  or  shall  at  anj 
time  hereafter  be  laid  out  and  opened  to  the  publie 
within  the  said  borough,  be  not  or  shall  not  bs 
sufficiently  sewered,  drained,  levelled,  flagged,  paved, 
and  otherwise  completed  to  the  satisfaction  of  the 
mayor,  aldermen,  and  burgesses,''  the  oorporata 
may  order  such  street  to  be  sewered,  &c,  acoordiog 
to  such  plan  as  they  shall  direct,  and  thereupon  the 
respective  owners  of  the  buildings  and  lands  along- 
side of  or  adjoining  to  such  street  shall,  at  their 
expense,  doing  the  works  so  far  as  the  same  extendi 
along  their  bmldings  and  lands ;  and  in  default  of  ibe 
owners  do  the  works,  the  corporation  may  do  tiiem, 
and  recover  the  expenses  from  the  said  owners. 

*  The  court  held,  upon  the  construction  of  tka 
section,  that  the  words  <<  public  highway"  meant  a 
public  highway  whether  repairable  by  the  inhalii- 
tants  at  laige  or  not. 

(a.)  Eeported  by  W.  P.  Babky,  Esq.,   Banisteiv 
at-Law. 
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By  seotion  24,  when  a  street  shall  have  been  so 
Mwend,  &c.,  the  oorporation  are  to  certify  and  declare 
thenme  to  be  a  pablic  highway,  and  it  shall  be  for 
e««r  afterwards    repairable   out    of    tiie    highway 

MoMley-road  was  not  certified  or  declared  a  public 
highway  until  after  the  works  in  question  had  been 
ootupleted. 

By  section  13  of  the  Ashton-under-Lyne  Improve- 
ment Act,  1877  (40  ft  41  Vict.  c.  dxxi.),  section  20  of 
the  Act  of  1849  was  amended  in  a  manner  not 
■fttsial  to  set  out  for  the  purposes  of  this  report. 

KoMley-road,  not  bong  paved,  flagged,  and  com- 
plflted  to  the  satisfaction  of  the  plaintun,  they  ordered 
the  work  to  be  done,  and  gave  the  defendant  and  the 
other  frontagers  notice  of  the  order  and  required  them 
to  do  the  work  in  the  parts  of  the  street  fronting  their 
ifBpective  premises.  As  the  frontagers  did  not  do 
the  work,  the  plaintiffs  did  it,  and  apportioned  the 
npenses  among  them.  The  present  action  was 
hron^  to  recover  such  apportioned  expenses  from 
the  dflfendant  as  a  frontager,  the  plaintiflPs  contending 
diat  the  defendant  was  liable  for  the  expenses  so 
iaeGired  under  section  20  of  the  Ashton-under-Lyne 
IiDnovement  Act,  1849. 

The  defendants  contended  (so  far  as  material  to 
this  report)  that  section  20  of  the  Act  of  1849,  so  far 
« it  applied  to  highways  repairable  by  the  inhabitants 
•t  Isi^  was  inconsistent  with  and  repealed  by 
lection  149  of  the  Public  Health  Act,  1875. 

The  Divisional  Court  gave  judgment  for  the  de- 
feadsnt* 

The  plaintiffs  appealed. 

Sir  B.  T.  Beid,  Q.C.,  and  W.  Oraham,  for  the 
plaintifi. 

Maemorran,  Q,C,,  and  jS.  CunningJiam  Okn,  for  the 
defendsnt 

A.  L.  Smith,  L.J. — In  this  case  it  is  contended 
ftat  section  20  of  the  Ashton-under-Lyne  Improve- 
■ent  Act,  1849,  was  impliedly  repealed  by  the  pro- 
firions  of  the  Public  Health  Act,  1875.  The  latter 
Act  is  a  general  Act,  while  the  former  is  a  local  Act. 
The  pasMge  which  has  been  read  from  Maxwell  on 
the  Literpretation  of  Statutes,  3rd  ed.,  p.  243,  shows 
Alt  a  general  Act  is  not  to  be  construea  as  repealing 
aiprcial  Act,  unless  that  intention  iit  manifested  in 
deir  tenns.  In  London  and  BlackwaU  Baihoay  (Jo, 
▼.  Limehouie  District  Board  of  Worka,  5  W.  B.  64,  3 
K.  A  J.  123,  Wood,  y.C,  said:  <*The  Legislature,  in 
IMttDg  a  special  Act,  has  entirely  in  its  consideration 
■one  epedal  power  which  is  to  be  delegated  to  the 
body  ^iplving  for  the  Act  on  public  ^[rounds ;  and 
the  preamble  of  every  statute  of  this  kmd  contains  a 
iftttal  of  its  being  for  the  public  convenienoe  that  the 
lerticolar  powers  should  be  granted.  When  a  general 
Ad  is  subsequently  passed,  it  seems  to  be  a  necessary 
teraDce  that  the  L^B^islature  does  not  intend  thereby 
teitffiilate  all  cases  not  specially  brought  before  it ; 
^looking  to  the  general  advantage  of  the  com- 
■nity,  without  reference  to  particular  cases,  it  gives 

*  By  section  340  of  the  Public  Health  Act,  1875, 
"Whece  within  the  disteict  of  a  local  authority  any 
kcal  Act  is  in  force  providing  for  purposes  the  same 
SI  or  similar  to  the  purposes  of  this  Act,  proceedings 
Bay  be  institnted  at  the  discretion  of  the  authority 
sr  person  instituting  the  same,  either  under  the  lociu 
Aot  or  this  Act,  or  under  both,  subject  to  these 
ysliflcations :  ...  (2)  That  the  local  authority 
■sQ  sot,  by  reason  of  any  local  Act  in  force  within 
iksir  district,  be  exempted  from  the  performance  of 
say  duty  or  obligation  to  which  they  may  be  subject 
wdertbisActT^ 


large  and  general  powers,  which  in  their  generality 
might,  except  for  this  very  wholesome  rule  of  in- 
terpreting statutes,  override  the  powers  which,  upon 
consideration  of  the  particular  case,  the  Legislature 
had  before  conferred  by  the  special  Act  for  the 
benefit  of  the  public."  The  Yice-Chancellor  there 
gave  his  reasons  for  holding  that  a  general  Act  should 
not  be  held  to  repeal  a  pravious  special  Act.  The 
same  principle  was  laid  down  in  Thorpe  v.  Adama,  19 
W.  B.  352,  L.  B.  6  G.  P.  125,  and  in  the  other  cases 
cited  in  Maxwell.  I  cannot  see  any  intention  in  the 
Public  Health  Act,  1875,  to  repeal  section  20  of  the 
local  Act  of  1849.  There  is  a  further  circumstance  in 
this  case  which  tends  to  show  that  the  Legislature 
did  not  intend  to  repeal  the  provisions  in  the  local 
Act  of  1849.  Sections  340  and  341  of  the  Pablic 
Health  Act,  1875,  clearly  express  the  intention  of  the 
Legislature  in  passing  the  general  Act  that  the  local 
Act  should  remain  untouched,  and  that  the  powers 
conferred  by  the  local  Act  should  still  remain  in 
force  and  unaffected.  In  my  opinion,  therefore,  thu 
judgment  must  be  reversed. 

EiQBT,  L.J. — I  am  of  the  same  opinion.  The 
Public  Health  Act,  1875,  is  a  general  Act  containing 
general  provisions,  which,  accoraing  to  the  ordinary  rule 
as  to  the  construction  of  statutes,  are  not  to  be  taken  as 
repealing  a  special  Act  containing  contraiy  provisions 
unless  an  intention  is  shown  to  repeal  it.  When  I 
look  at  the  Act  of  1875  I  find  nothing  to  warrant  the 
argument  that  it  repeals  the  local  Act.  Section  149 
of  the  Act  of  1875  imposes  upon  the  local  authority 
the  duty  of  doing  certoin  work,  and  it  follows  that, 
if  they  cannot  impose  the  expenses  of  doing  the  work 
upon  anyone,  they  must  pay  for  it  themselves.  By 
section  20  of  the  local  Act  of  1849,  the  expense  of 
doing  that  work  is  imposed  on  the  frontagers.  The 
Legislature  never  intended  that  the  local  authority 
should  lose  their  rights  under  their  local  Act.  Then, 
coming  to  sections  340,  341,  it  is  clear  that  local  Acts 
are  not  dealt  with  or  affected  by  the  general  Act  of 
1875.  The  local  authority  are  left  by  those  sections 
to  take  proceedicgs  under  the  local  or  general  Act, 
whichever  they  may  prefer.  Section  340,  so  far  from 
showing  any  intention  that  the  local  Act  should  be 
repealed,  plainly  shows  an  intention  to  preserve  the 
rights  given  b^  it.  It  means  that  if  the  local  Act 
ountainsprovisions  similar  to  those  contained  in  the 
Public  Heidth  Act,  1875,  the  local  authority  may 
take  proceediiigs  either  under  the  local  Act  or  the 
general  Act,  with  this  proviso,  that  the  local  authority 
cannot  set  up  the  local  Act  to  get  rid  of  their  obliga- 
tions under  the  general  Act.  Section  341  seems  to 
have  been  added  for  the  same  purpose,  and  to  have 
been  inserted  ex  majori  cauiela.  The  appeal  must  be 
allowed. 

Collins,  L.J. — The  question  is,  are  the  frontagers 
BtiU  under  the  obligations  imposed  upon  them  by 
section  20  of  the  local  Act  of  1849  to  ^y  for  certain 
structural  alterations  in  sewering,  draining,  &c.,  the 
street.  Has  section  20  been  impliedly  repealed  by 
the  Public  Health  Act,  1875  P  I  can  only  say  that  I 
entirely  agree  with  what  has  been  said  by  the  other 
memben  of  the  court  The  case  falls  within  the 
general  rule  stated  by  A.  L.  Smith,  LJ.,  as  to  special 
Acts  not  beinff  affected  by  general  Acts.  To  make 
the  matter  still  more  dear,  it  seems  to  me  that  the 
express  words  of  sections  340,  341  of  the  Act  of  1875 
show  that  the  intention  of  the  Legislature  was  not  to 
repeal  the  local  Act. 

Solicitors  for  the  plaintifEi,  Sharpe^  Parker y  dh  Co., 
for  C,  Oartaide,  Ashton-under-Lyne. 

Solicitors  for  the  defendant.  Bowery  OoUonf  cfe  Bowery 
<  for  H.  O.  HoU,  Ashton-under-Lyne* 
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Aug.  6,  7,  9,  10 ; 
Oot  30. 


From  Chan.  Diy. 
(Lindley,  M.B.,  and  Lord 
Ludlow  and  Ghitty,  L.JJ.' 

London  Freehold  and  Leasehold  Pbopebtt  Co. 
V,  Babon  Suffibld.  (a.} 

Deed— Escrow— Ddivery  to  stranger ,  whether  necessary 
to  make  deed  an  escrow — Misappropriation  of  con^ 
sideration  money  hy  person  who  is  agent  of  both  parties 
— Money  never  received  by  grantors-Failure  of  con-- 
sideration, 

A  deedy  though  delivered  to  a  person  who  is  one  of  the 
grantees^  may,  if  such  was  the  intention  of  the  parties, 
be  an  escrow  in  his  hands^  and  evidence  is  cidmissible  to 
show  upon  what  terms  it  vfas  delivered. 

A  mortgage  deed,  duly  executed  and  delivered  to  the 
mortgagee*s  solicitor,  canfiot  be  impeached  in  equity  on 
the  ground  that  such  solicitor,  who  acted  also  in  the 
capacity  of  banker  as  well  as  solicitor  for  the  mort" 
gagor  and  had  authority  to  receive  the  mortgage  money, 
becomes  bankrupt  without  paying  it  to  the  mortgagor. 

Wall  V.  Oockerell,  li  W.  B.  442,  9  Jur.  N.  8.  447, 
and  Coupe  v.  Colly er,  62  L.  T.  Bep,  927,  38  W.  B. 
Dig.  133,  distinguish^. 

Decision  of  Kekewioh,  J.,  aj}irmed. 

Appeal  by  the  plaintiff  oompany  from  Kekewioh,  J. 

"Wynne  &  Son,  solicitors,  were  the  solicitors  of  the 
plaintiff  oompany,  and  also  its  salaried  managers  and 
Its  bankers.  Llewellyn  Malcolm  Wynne,  one  of  the 
partners  in  the  firm,  was  the  managing  director  of 
the  oompiuay. 

L.  M.  Wynne  was  also  one  of  the  trustees  of  a 
settlement  called  Arthur's  settlement,  the  continuing 
trustees  of  which  were  the  defendants  to  the  action, 
and  Wynne  &  Son  were  the  solicitors  to  the  truBtees. 

In  May,  1892,  Wynne  &  Son,  as  the  trustees' 
holicitors,  received  a  sum  of  £9,500,  which  they  paid 
mto  Child's  Bank  to  the  credit  of  their  own  account 
there.  This  sum  was  to  be  reinvested  in  the  names  of 
the  trustees,  and  one  at  least  of  the  trustees  knew 
that  it  was  in  Wynne  &  Son's  hands  for  reinvest- 
ment. 

The  plaintiff  company  had  borrowed  on  mortgage 
at  5  per  cent,  sums  amounting  to  over  £9,000. 
Wynne,  about  this  time,  suggested  that  the  money 
might  be  got  at  a  lower  rate,  and  the  directors 
adopted  his  view.  All  the  arrangements  for  raising 
the  money  to  pay  off  the  existing  mortgages  were 
Lft  to  Wynne. 

At  a  meeting  held  on  the  22nd  of  June,  1893,  the 
directors  resolved  that  a  mortgage  of  certain  property 
to  the  defendants  to  secure  a  sum  of  £9,000  should  be 
sealed  with  the  company's  seal,  and  accordingly  it 
was  sealed,  and  was  signed  by  two  of  the  directors 
and  the  secretary.  The  date  of  the  document  and  the 
days  for  payment  were  then  blank,  and  the  days  for 
payment  were  never  filled  in.  The  document  was 
given  to  or  left  with  Wynne. 

The  plaintiff  company  never  received  any  part  of 
the  £9,000,  which  was  misappropriated  by  Wynne. 

In  March,  1895,  Wynne  became  bankrupt. 

The  plaintiff  company  then  brought  this  action, 
daiming  to  have  the  deed  set  aside. 

The  defendants  contended  that  it  had  been  delivered 
to  Wynne,  as  their  solicitor,  and  was  a  valid  security 
in  their  favour. 

Kekewioh,  J.,  gave  judgment  for  the  defendants, 
and  the  plaintiff  oompany  appealed. 

Bramwtll  Davis,  Q.O.,  and  H.  C.  Hawkins,  for  the 
appeal. — The  deed  was  delivered  only  as  an  escrow  : 

(a.)  Reported  by  B.  0.  Maokenzie,  Esq.,  Barrister- 
at-Law. 


Watkins  v.  Nash,  23  W.  E.  647,  L.  E.  20  Bq.  262. 
The  principle  of  Wall  v.  CockereU,  11  W.  B.  442,  9 
Jur.  N.  S.  447,  covers  this  case. 

They  also  cited  Gordon  v.  James,  34  W.  B.  217,  30 
Ch.  D.  249 ;  In  re  Stenning,  Wood  v.  Stenning.  [1895] 
2  Ch.  433,  43  W.  R.  Dig.  9 ;  Coupe  v.  Golfyer,  62 
L.  T.  Bep.  927,  38  W.  B.  Dig.  133;  MOlersKip  v. 
Brookes,  5  H.  &  N.  797,  9  W.  B.  C.  L.  Dig:.  32; 
Wrout  V.  Dawes,  25  Beav.  369.  6  W.  B.  Ch.  Di^.  96 ; 
Ex  parte  Swinbanks,  In  re  Shanks,  27  W.  R.  898, 
11  Ch.  D.  525 ;  Lloyd's  Bank  v.  Bullock,  44  W.  R. 
633,  [1896]  2  Ch.  192 ;  Kennedy  v.  Green,  3  My.  ft  K. 
699 ;  and  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82. 

Benshaw,  Q.C.,  and  P.  0.  Lawrence,  Q,C.  {Danid 
Jones  with  them),  for  the  defendants. — A  deed  which 
is  handed  to  one  of  the  parties  cannot  be  an  esorow : 
Co.  Lit.,  36a ;  Shep.  Touch.,  58,  59.  Here,  moreover, 
there  was  no  condition  attached  to  the  delivery,  and 
the  deed  was  complete  when  delivered,  the  blanks  in 
it  being  quite  unimportant.  [Lindley,  M.&.,  re- 
ferred to  Hawksland  v.  Gatchel,  Cro.  Eliz.  835.  Lord 
Ltjdlow,  L.J.,  referred  to  Morice  v.  Leiglh  1  Dyer 
346.] 

BramweU  Davis,  Q.C.,  replied. 

F.  Whinney,  for  Wynne's  trustee  in  bankmptc^ 
(who  was  not  a  party  to  the  appeal). 

Cur.  adv.  tndL 

The  judgment  of  the  court  was  delivered  by 

LnTDLBY,  M.B.,  who,  after  stating  the  facts,  pro- 
ceeded :  The  plaintiff  company  seek  to  set  aaida  this 
£9,000  mortgage  on  the  following  grounda — ^via., 
first,  on  the  legal  gpx>und  that  the  mortgage  never 
was  executed  as  a  deed,  but  was  only  an  escrow; 
secondly,  on  the  equitable  gpx>und  that  the  mortga- 
gees never  gave  and  that  the  company  never  got  tbs 
consideration  for  whidi  the  mortgage  was  given.  As 
regards  the  invalidity  of  the  mortgage  as  a  deed,  it 
18  urged  that,  although  sealed,  the  mortgage  was 
band^  to  Wynne,  not  as  one  of  the  mortgagees  nor 
as  solicitor  to  the  mortgagees,  but  as  solicitor  to  the 
plaintiff  company,  to  be  delivered  to  the  mortgagees 
or  to  be  kept  by  him  as  their  solicitor  only  when  the 
£9,000,  or  at  least  some  of  it,  reached  the  plaintiff 
company  or  was  applied  in  paying  off  the  other 
mortgagees  which  the  company  had  arranged  to  pay 
off.  Kekewioh,  J.,  decided  this  point  against  the 
plaintiff  oompany.  We  take  the  same  view.  We  are 
not  prepared  to  go  so  far  as  to  say  that,  as  Wynne 
was  nimself  one  of  the  mortgagees  and  a  party  to 
the  deed,  it  could  not  in  point  of  law  be  an  esorow  in 
his  hands.  Counsel  for  the  defendants  oontended 
that,  owing  to  the  mere  fact  that  Wynne  was  himsdf 
one  of  the  mortjgaffees,  the  delivery  of  the  deed  to 
him  was  fatal  to  its  being  an  escrow.  They  oontended 
that  to  be  an  escrow  the  deed  must  be  delivered  to 
some  person  not  a  party  taking  under  it ;  in  short,  to 
a  stranger.  In  support  of  this  contention  reUanoe 
was  placed  on  Co.  Lit.,  31,  36 ;  Shep.  Toaohstone, 
65 ;  and  Whyddon's  case,  Cro.  Elix.  520.  Ko  doubt 
the  language  used  in  the  authorities  referred  to,  uid 
reproduced  in  other  works  on  real  property  and  oon- 
veyancing,  is  in  favour  of  this  contention.  Bat  the 
lauguaffe  is  very  general,  and  we  are  not  at  all 
satisfied  that  the  law  is  so  rigid  as  to  compel  the 
court  CO  decide  that  where  there  are  several  grantees. 
and  one  of  them  is  also  solicitor  of  the  grantor  and 
of  the  other  grantees,  and  the  deed  is  deliTered  to 
him,  evidence  is  not  admissible  to  show  the  diaracfcer 
in  which  and  the  terms  upon  which  the  deed  was  so 
delivered  to  him.  To  ezdude  such  evidence  appean 
to  us  unreasonable;  and  we  do  not  think  we  are 
oompelled  by  authority  to  exclude  it.    We  hold  sacb 
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evidence  to  be  admissible,  and  in  so  doing  we  believe 
ve  are  acting  in  aooordance  with  modem  authorities, 
iudnding  particularly  tho»e  beginning  with  Murray 
V.  Lord  Stair  and  ending  with  Watkins  v.  Nash. 
Upon  the  evidence,  however,  we  come  to  the  oonclu- 
nou  that  the  mortgage  was  a  complete  deed,  and  that 
it  was  given  as  such,  to  Wynne  in  order  to  enable  him 
tu  curry  ont  the  arrangements  to  which  we  have  before 
•Ihided,  and  to  carry  them  out  as  he  thought  proper. 
There  remains  the  more  difficult  question  whether 
the  deed,  being  good  at  law,  can  be  imoeached  in 
fqmty.  The  mere  £Mst  that  no  cash  passed  when  the 
deed  was  executed  is  not  enough  to  invalidate  it.' 
The  directors  knew  perfectly  well  that  no  cash 
pused.  They  were  not  informed  how  Wynne 
intended  to  carry  out  the  arrangement,  but  they  left 
htm  to  carry  it  out  as  he  thought  best.  It  is  con- 
tanded  that  he  had  no  authority  to  receive  the 
£8»000  except  in  cash;  but  he  had  the  cash  from 
the  trustees  for  investment.  Whether  the  plainti£f 
eompany  got  it  from  him  is  another  matter.  If  the 
credit  ent^  of  the  let  of  June,  1893,  is  a  trustworthy 
entry  made  by  Wynne  &  Son,  who  had  the  trustees' 
money  to  Invest,  and  who  were  the  plaintiff  com- 
pany's managers  and  bankers,  the  en^  will  repre- 
sent a  real  transaction  between  the  plaintiff  company 
OD  the  one  side,  and  the  Arthur  trustees  on  the  omer ; 
lor  Wynne  &  Son,  as  the  managers  and  bankers  of 
the  company,  had  implied  authority  from  the  com- 
l«ny  to  place  to  their  credit  any  money  placed  in 
Wynne  ft  Son's  hands  for  the  company  or  directed  to 
he  paid  to  the  company ;  and  Wynne  &  Son  had  ample 
ity  from  the  Arthur  trustees  to  deal  with  their 
in  Wynne  ft  Son's  hands  by  debiting  them  with 
it  sad  carrying  the  amount  to  the  credit  of  anyone 
vho  banked  with  Wynne  ft  Son  and  who  gave  a 
proper  mortgage  for  it.  We  have  come  to  the 
omduiian  tiiat  the  credit  entry  was  made  to  represent 
«  nal  transaction,  and  that  if  it  had  been  known  and 
qMBtioned  at  the  time  no  one  would  ever  have  oom- 
pisined  of  it  as  in  any  way  irregular  or  improper. 
But  when  Wynne  ft  Son  became  bankrupt,  and  it 
was  discovered  that  they  had  not  carried  out  the 
urangements  which  were  contemplated,  ike  plaintiff 
oonpany  very  naturally  quarrelled  with  every  step  in 
tiie  tninaotion. 

But  the  case  does  not  by  taxy  means  depend  solely 
€B  the  foregoing  considerations.  As  between  the 
company  on  the  one  side  and  the  Arthur 
on  the  other,  the  plaintiff  company  have,  in 
our  opinion,  no  equitable  right  to  set  aside  the 
iMrtgage.  The  plaintiff  company  have,  in  our 
opman^  enabled  their  managers  and  bankers  to  make 
lepreeentations  to  the  mortgagees  that  their  money 
VIS  invested  on  the  security  of  property  belonging 
to  the  plaintiff  company.  Such  representation  has 
hscn  made;  the  mortgagees  had  every  reason  for 
heheving  it  to  be  true,  they  did  believe  it  to  be  true, 
asd  they  acted  on  that  belief  by  ceasing  to  inquire 
after  their  money.  They  were  not  bound  to  make 
say  fnrtlier  inquiry.  Had  they  done  so  it  is  obvious 
that  the  deed  would  have  been  produced  to  them. 
These  circomstances  turn  the  scale  against  the 
plaintiff  company,  and  distinguish  this  case  from 
WaU  V.  CockereU,  which  was  so  much  relied  upon  by 
the  counsel  for  the  appellants.  In  WaU  v.  CockereU 
there  was  no  authority  to  borrow  on  the  security  of 
the  impeached  deed ;  there  was  no  relation  of  iMuoker 
and  manager  on  the  one  side  and  customer  on  the 
;  there  was  no  money  of  the  mortgagees  in  the 
of  the  agent  of  the  mortgagor ;  there  was  no 
in  aooount.  Moreover,  the  mortgagor  was 
iidaoed  to  execute  the  mortgage  by  misrepresentation. 
Lnrd  Gbdmsford  distinctly  said  so,  and  Lord  West- 
Itty  merely  said  it  was  not  necessary  to  put  the  case 


so  high.  In  Ooupe  v.  OoUyer  the  impeached  deed  was 
held  to  be  only  an  escrow ;  there  was  no  relation  of 
banker  and  customer;  and  the  mortgagees  never 
placed  money  in  the  hajids  of  the  mortgagor's  solicitor 
for  investment.  On  these  grounds  we  are  of  opinion 
that  the  decision  appealed  fiom  was  correct. 

We  have  purposely  abstained  from  saying  anvthing 
about  notice  to  either  party  through  Wynne  of  what 
he  did  or  knew.  The  case  turns  on  the  facts  and  not 
on  any  doctrine  of  notice.  The  appeal  must  be 
dismissed  with  costs. 


to  this  judgment 
i>e  passed  and  entered  as 
hioh  heard  the  case,  and 


Lord  Ludlow  having 
before  his  retirement,  it  can 
the  judgment  of  the  court 
be  dated  August  10. 

Appeal  dismiwed. 

Solicitors,  Davidson  A  Morrisa;  Lawrence,  Oraham, 
&,Ck}. ;  Hcutiea, 


App.  Bankruptcy. 


Smith 
and  Oollins 


ruproy.       i 
1,  Eigby,  [ 


Oct.  29. 


In  re  Glare. 
Ex  poarie  Clask.  (a.) 

Bankruptcy — Judgment  debtor — Foreign  suhjed — Appli' 
cation  for  committal — Receiving  order — Juriedidion 
of  cowi—Debtora  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  b— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  m. 
6,  103,  aub'Section  5. 

In  the  case  of  an  application  under  section  5  of  the 
Debtors  Act,  1869,  for  the  committal  of  a  foreign  subject 
d/)miciled  abroad,  and  who,  within  a  year  before  the 
application,  has  not  ordinarily  resided  in  England  or 
had  a  dwelling-house  or  place  of  business  therein,  the 
court  has  Jurisdiction,  under  section  103,  sub-section  5 
(dj,  of  the  Bankntptcy  Ad,  1883,  if  U  think  fit,  to 
decline  to  commit,  and  in  lieu  thereof,  with  the  consent 
of  the  judgment  creditor,  to  make  a  receiving  order 
against  t?ie  debtor. 

This  was  an  appeal  by  the  debtor,  Matteo  Clark, 
against  a  receiving  order  made  against  him  by  Day, 
J.,  on  tbe  9th  of  August,  1894,  under  section  103, 
sub-section  5,  of  the  Bankruptcy  Act,  1883,  upon  an 
application  by  a  judgment  creditor,  under  section  5 
of  the  Debtors  Act,  1869,  for  the  committal  of  the 
debtor. 

The  debtor  was  a  member  of  a  firm  of  Clark  & 
Co.,  which  carried  on  business  as  railway  contractors 
at  Buenos  Ayres  and  in  London.  On  the  11th  of 
May,  1897,  Messrs.  Schultze  ft  Co.  recovered  judg- 
ment against  the  debtor  for  £2,500,  on  a  bill  of 
exchange  drawn  up  by  the  Buenos  Ayres  firm  and 
accepted  by  the  London  firm.  Being  unable  to 
obtam  payment  of  the  debt,  Schultse  &  Co.  took  out 
a  judgment  sunmions  against  the  debtor,  and  at  the 
hearing  of  tiie  summons  Day,  J.,  came  to  the  con- 
clusion on  the  evidence  that  the  debtor  had,  since  the 
date  of  the  judgment,  had  the  means  of  paving  the 
debt,  and  that  there  was  therefore  a  case  for  com- 
mittal; but  in  the  exercise  of  his  discretion  the 
learned  judge  made  a  receiving  order  in  lieu  of 
committal  under  section  103  (5)  of  the  Bankruptcy 
Act,  1883.  It  was  admitted  that  Clark  was  not  at 
the  date  of  such  receiving  order  domiciled  in 
England,  or  had  within  a  year  previous  to  it  resided 
or  had  a  dwelling-house  or    place  of  business  in 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law^ 
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England  within  the  meaning  of  section  6  (1)  (d)  of 
the  Bankruptcy  Act,  1883. 

The  debtor  appealed  on  the  ground  that  he  was 
not  subject  to  the  jurisdiction  of  the  Oourt  of  Bank- 
ruptcy, and  that  the  learned  judge  had  no  jurisdic- 
tion to  make  the  receiving  order. 

Section  103  (5)  of  the  Bankruptcy  Act,  1883,  is  as 
follows :  "  Where  under  section  5  of  the  Debtors  Act, 
1869,  application  is  made  by  a  jud^ent  creditor  to 
the  court  having  bankruptcy  jurisdiction  for  the 
committal  of  a  judgment  debtor,  the  court  may,  if  it 
thinks  fit,  decline  to  commit,  and  in  lieu  thereof, 
with  the  consent  of  the  judgment  creditor,  and  on 
payment  by  him  of  the  prescribed  fee,  make  a 
receiving  order  against  the  debtor.  lu  such  case,  the 
judgment  debtor  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  at  the  time  the  order  is  made." 

Section  6  (1)  (cQ  of  the  Bankruptcy  Act,  1883,  is  as 
follows :  **  A  creditor  shall  not  be  entitled  to  present 
a  bankruptcy  petition  against  a  debtor  unless  .  •  . 
{d)  The  debtor  is  domicued  in  England,  or  within  a 
year  before  the  date  of  the  presentation  of  the  peti- 
tion has  ordinarily  resided  or  had  a  dwelling-house 
or  place  of  business  in  England.*' 

Muir  Mackenzie,  for  the  appellant. — ^The  debtor 
bemg  a  foreign  subiect,  and  not  having  ordinarily 
resided  or  had  a  dwelling-house  or  place  of  business 
in  England  within  a  year  before  the  date  of  the 
application,  the  judge  had  no  jurisdiction  to  make 
a  receiving  order  against  him.  In  Ex  parte  Blain,  In 
re  Sawersy  28  W.  B.  334,  12  Ch.  D.  522,  it  was  held 
that  the  Court  of  Bankruptcy  has  no  jurisdiction  to 
make  an  adjudication  of  bankruptcy  afi^ainst  a  foreigner 
domiciled  and  resident  abroad.  This  principle  was 
Tpco^ized  by  the  Court  of  Appeal  in  In  re  Pearson^ 
40  W.  B.  532,  [1892]  2  Q.  B.  263.  That  is  the  broad 
principle  of  the  law  as  contained  in  section  6,  sub- 
section 1  {d)t  of  the  Bankruptcy  Act,  1883 ;  and  section 
103,  sub-section  5,  of  that  Act,  which  gives  power  to 
the  oourt  to  make  a  receiving  order  in  lieu  of  a  com- 
mittal order  must  be  read  subject  to  it.  Even  assum- 
ing that  there  was  jurisdiction  to  commit,  there  was 
no  jurisdiction  to  make  a  receiving  order.  In  a 
previous  case  against  the  present  debtor.  In  re  Clark. 
Ex  parte  Beyer,  Peacock,  &  Co.,  45  W.  E.  118,  [1896] 
2  Q.  B.  476,  the  issue  of  a  bankruptcy  notice  and  its 
service  upon  the  debtor  was  held  to  be  good,  but  no 
petition  was  presented,  as  there  was  no  jurisdiction  to 
do  so. 

i2eed,  Q.(7.,  and  EameU,  for  the  respondent,  were 
not  called  upon. 

A.  L.  Smith,  L.  J. — I  think  this  appeal  must  be 
dismissed.  It  is  an  appeal  asking  us  to  set  aside  a 
rnceivinff  order  which  has  been  made  against  one 
Matteo  Clark,  who  formerly  carried  on  business  as  a 
railway  contractor  in  Buenos  Ayres  and  London.  In 
December,  1895,  the  execution  creditor  issued  a  writ 
against  Matteo  Clark  on  a  bill  of  exchange.  On  the 
11th  of  May,  1897,  judgment  was  obtained  for 
£2,500.  On  the  7th  of  July  the  debtor,  not  having 
satisfied  the  judgment,  was  served  with  a  judgment 
summons  asking  for  a  committal  order.  Day,  J  , 
before  whom  the  matter  came,  was  satisfied  that 
Clark  had  had  some  means  since  the  judgment  to 
satisfy  the  debt,  and  that  on  the  evidence  before  him 
there  was  a  case  for  a  committal,  and  that  being  so, 
he  had  ample  jurisdiction,  in  the  exercise  of  his  dis- 
cretion, under  section  103  (5)  of  the  Bankruptcy  Act, 
1883,  and  with  the  consent  of  the  judgment  creditor, 
to  make,  as  he  did,  a  receiving  order  against  him. 

Now,  the  first  point  raised  before  us  was  that  Clark 
did  not  oome  within  sub-section  6  of  section  103, 


upon  the  ground  that  he  was  not  a  person  against 
whom  a  bankruptcy  x>otition  could  he  presented, 
because  that  could  only  be  done  in  the  case  of  a  debtor 
who  was  at  the  time  domiciled  in  England,  or  who, 
within  a  year  before  the  date  of  presentation  of  the 
petition,  had  ordinarily  resided  or  had  a  dwelling-house 
or  place  of  business  in  England,  which  the  debtor  in 
this  case  had  not,  and  that  therefore  a  receiving 
order  could  not  be  made  against  him.  In  my  opinion 
there  was  jurisdiction,  notwithstanding,  to  mace  the 
order.  The  point  we  have  to  dedde  is  as  to  the  oon- 
struotion  of  section  103,  sub-section  6,  and  my 
opinion  is  that  where  a  judge  has  jurisdiction  to 
commit  a  debtor  under  section  5  of  the  Debtors  Act 
of  1869,  he  may,  if  he  thinks  fit,  in  lieu  of  making  a 
committal  order,  and  in  mercy  to  the  debtor,  make  a 
receiving  order  against  him.  This  sub-section  is  in 
favour  of  the  debtor,  and  to  save  him  from  going  to 
gaol,  and  m^  opinion  is  that  under  it  my  brother  l)sy 
had  full  jurisdiction  to  make  this  receiving  order  if  he 
had  evidence  before  him  which  satisfied  him  that  the 
debtor  had  possessed  means.  I  think  it  is  clear  that 
such  evidence  was  before  the  learned  judge,  and  I 


am  of  opinion  that  he  was  quite  right. 
This  order  must  therefore  stand. 

BiQBY,  L.J.— I  am  of  the  same  opinion.  We  are 
here  dealing  with  a  man  who  evidently  was  not 
Ignorant  of  the  working  of  the  bankruptcy  lawa»  and 
who  made  preparations  in  anticipation  of  his  finanaal 
difficulties  l>y  assigning  his  furniture  to  his  wife. 
This  evidence  was  before  the  judge,  as  also  was  the 
debtor*s  bank  pass-book.  I  have  no  doubt  whatever 
that  Day,  J.,  had  jurisdiction  to  make  the  neoeasary 
order.  The  cases  which  have  been  cited  appe«r  to  me 
beside  the  point.  The  debtor  was  within  the  juris- 
diction at  the  time  and  was  clearly  in  contempt  and 
might  have  had  a  committal  order  made  against  him, 
and  in  such  a  case  the  judge  may,  under  this  section, 
with  the  consent  of  the  judgment  creditor,  in  lien  of 
making  such  an  order  and  in  mercy  to  Uie  debtor, 
make  a  receiving  order* 

Collins,  L.  J. — I  am  of  the  same  opinion.  On  the 
question  of  jurisdiction  I  have  no  doubt.  The  tme 
test  seems  to  me  to  be,  not  whether  the  judgment 
debtor  is  domiciled  within  the  jurisdiction  at  the  time 
for  the  purpose  of  presenting  a  x>otition  against  him. 
but  whether  he  is  within  the  jurisdiction  for  the  par- 
pose  of  having  a  committal  order  made  against  liiin. 
On  the  question  of  evidence  of  means  on  the  part  of 
the  debtor  I  think  Day,  J.,  was  quite^  rostified  in 
cominff  to  the  conclusion  he  <Ud,  and  I  thiiuk  that  tite 
receiving  order  ought  to  stand. 

Appeal  diemisaed. 

Solicitors  for  the  appellant,  Harwood  A  Stephenmm, 

Solicitors  for  the  respondent,  F.  IF.  A  H.  Hilbery. 
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(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 
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English  legatee — Death  of  legatee— LiabilHy  of  estate 
to  probate  duty. 

An  English  legatee  of  a  share  of  the  proceeds  of  sale 
of  a  West  Indian  pUtntoUion,  which  wcu  devised  by  an 
English  testator,  after  the  expiration  or  failure  of  certain 
prior  interests,  in  trust  for  sale  and  division  of  the  pro^ 
teedt,  died  b^ore  the  eacpiration  of  prior  interests  for 
life. 

Held,  that  his  share  ought  to  be  regarded  as  an 
English,  and  not  as  a  foreign,  asset ;  and  probate  duty 
mu  consequently  payable  in  respect  thereof, 

Sttdeley  (Lord)  v,  Attorney-General,  45  W.  B.  305, 
[1897] -4.  C*.  11,  applied  and  followed. 

Petition. 

niia  was  a  petition  for  the  distribution  of  funds, 
tabject  to  the  trusts  of  the  will  dated  in  May,  1837,  of 
Fiands  Q.  Smyth,  who  died  in  June,  1839 ;  but  the 
only  point  with  which  this  report  deals  is  a  Question 
vhidi  arose  as  to  the  payment  of  probate  duty  on 
the  death  of  a  legatee  under  the  will  in  respect  of  a 
tfaaie  bequeathed  to  him  of  the  proceeds  of  a  planta- 
tion in  Jamaica. 

The  iaots  and  arguments  are  sufficiently  stated  in 
his  lordship's  judgment. 

In  addition  to  the  authorities  there  referred  to,  the 
following  were  cited:  Laidley  ▼.  Lord  AdvocaU,  15 
App.  Gas.  468,  39  W.  B.  Dig.  196;  Attomey-Oeneral 
f.  Hope,  2  CL  &  Pin.  84;  Attorney  General  v.  AiUs- 
bnry  (Jforjuw),  36  W.  B.  737,  12  App.  Cas.  672. 

NenUe,  Q.(7.,  and  E.  J,  Parker,  for  the  petitioners. 

Vaughan  Hawkins,  for  the  Grown. 

BoiCKB,  J. — The  question  as  to  probate  duty  which 
arises  in  this  case  may  be  shortly  stated  as  follows :  A 
testator,  who  at  the  dates  of  his  will  and  death  was 
linng  and  domiciled  in  England,  made  an  English 
will  whereby,  in  effect,  he  devised  and  bequeathed  a 
pUntation  in  Jamaica  to  trustees  upon  trusts  for  the 
benefit  of  certain  persons  for  lUe  and  their  issue,  and 
■pon  the  deaths  of  those  persons  and  failure  of  issue 
apon  trust  to  sell  the  plantation  and  divide  the  pro- 
eeeds  amongst  seYeral  persons  therein  named.  The 
trustees  were  at  the  above  dates  domidled  in  the 
Umtfld  Sngdom,  and  one  of  them  after  the  testator's 
death  proved  the  will  in  England  and  acted  as  trustee, 
and  as  trustee  in  this  country  held  the  phmtation 
Bpon  the  trusts  of  the  will.  The  trust  for  sale  ulti- 
Btatdy  took  effect,  and  the  proceeds  of  sale  of  the 
plsntatum  became  divisible  amongst  the  several 
pcnons  named  in  that  behalf  in  the  will  or  their  legal 
pnonal  repiresentatives.  One  of  those  persons  (I 
vill  call  him  the  l^satee},  who  was  at  the  time  of  his 
death  hving  and  domimled  in  England,  died  while 
the  poaons  entitled  for  life  were  in  existence,  and  the 
^ssition  is  whether  probate  duty  is  not  payable  here 
on  his  death  in  respect  of  his  interest  under  the  will. 
Kow,  that  interest  was  admittedly  of  the  nature  of 
poionalty,  and  the  question,  therefore,  narrows  itself 
dm  to  this — Is  the  interest  to  be  considered  an 
AOglish  asset  or  to  be  treated  as  foreign  because  the 
flsatation  was  situate  in  Jamaica  P  In.  my  opinion  it 
■  to  rmrded  as  an  English  asset.  The  case  is 
SOfenied  by  the  principles  which  led  to  the  decision 
fii  the  AUorney-Oeneral  v.  Sudeley  {Lord),  44  W.  R, 
M,  [1896]  1  a  B.  354,  and  the  judgment  of  Lopes, 
IjJ.,  aa  reported  [1896]  1^  Q.  B.,  at  p.  363,  applies 
almost  word  for  word  to  the  case  before  me,  and 
tiist  judgment  was  approved  of  and  adopted  by 
ae  lords  in  the  House  of  Lords  when  it  came  for 
yw»<^tion  beiore  them  on  appeal:  Sub,  nom„ 
«H«qf(Xor(i) V.  Attomey'Oeneral,45W,'R.S05,  [1897] 
A.  C.  11.  At  the  time  of  his  death  the  only  right 
we  l^iaiee  had  in  the  case  before  me  was  to  have  the 
'  I  of  the  vrill  duly  performed,  and  in  particular  to 


have  the  trust  for  sale  carried  into  effect  at  the  due 
time,  and  the  net  proceeds  of  the  sale,  after  paying 
costs  and  the  expenses  of  the  trustee,  divided  between 
the  legatee  and  the  oihec  persons  entitled.  As 
matters  stood  he  was  not  entitled  to  the  plantation 
itself  or  to  any  specific  part  of  share  of  it.  The  trustee 
was  not  a  trustee  of  the  plantation  or  of  any  specific 
part  or  share  of  it  for  him ;  all  the  legatee  was  entitled 
to  was  his  proportion  of  the  net  proceeds  of  the  plan- 
tation after  realization.  He  had  no  daim  against  the 
plantation  to  recover  it  or  any  portion  of  it ;  that  was 
claim  enforceable  only  by  the  trustee.  The  right  of  a 
the  legatee  as  against  the  trustee  was  only  to  have  the 
trusts  of  the  wiU  administered.  Administered  where  P 
The  testator  was  domiciled  in  England,  his  will  was 
proved  in  England,  his  trustee  was  in  England,  and 
the  money  recoverable  would  in  the  ordinary  and 
proper  course  be  brought  to  England.  The  trustee 
could  be  properly  and  m  the  ordinary  course  sued  in 
the  English  court  by  the  legatee,  who  was  in  England. 
The  asset  was  an  English  equitable  chose  in  action, 
recoverable  in  England,  and  an  English  and  not  a 
foreign  asset,  and  as  such  subject  to  probate  duty 
here. 

It  was  suggested  as  against  the  Grown,  that 
possibly  under  some  circumstances  an  action  might 
have  been  brought  by  the  legatee  to  enforce  his  rights 
in  Jamaica.  I  am  bound  to  say  that  at  present  I  do 
not  see  what  action  could  have  been  properly  brought 
there.  But  even  admitting  that,  under  some  con- 
ceivable drcumstanoes  or  change  of  circumstances, 
some  action  might  have  been  brought  there,  the 
question  is  not  in  what  place  under  extraordinary 
drcumstanoes  an  action  might  be  brought,  but  what 
place  under  existing  circumstances  was  the  natural 
and  proper  place  in  which  the  legatee  should  enforce 
his  rights  P  In  other  words,  what  was  the  proper 
forum  for  deciding  upon  the  legatee's  claim  P  and  the 
answer  to  this  clearly  is  that  the  forum  was  English. 
And  in  reference  to  this  view  I  may  refer  to  the  case 
of  In  re  Cigala's  Trusts,  26  W.  E.  257,  7  Ch.  D.  351, 
and  the  observations  of  Jessel,  M.B.,  in  that  case. 
I  therefore  decide  that  the  probate  duty  is  payable. 

Solicitors,  Norris,  AUens,  &  Chapman;  Solicitor  of 
Inland  Bevenue, 
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Eomer,  J.  j  ^''^'  ^-  2°- 

LOVETT  V.  LOVJBTT.   (a.) 

Settlement  —  Voluntary      settlement  —  Construction  — 
Estoppel, 

By  a  post»nuptial  settUmetit  in  1892  the  plaintiff,  who 
was  the  only  child  of  her  parents,  conveyed  to  the  trustees 
property  to  which  it  was  expressed  she  wets  entitled  under 
her  parents'  setHemerU,  At  that  time  her  only  interest 
was  a  vested  interest  in  reversion  expectant  on  her 
mother's  decease,  liable  to  be  divested  by  the  exercise  of 
her  mother's  power  of  appointment  as  the  surviving  life 
tenant  under  the  parent^  settlement. 

In  1897  the  mother  exercised  her  power  in  favour  of 
the  plaintiff  absolutely. 

Held,  that  the  property  the  plaintiff  thus  took  was  not 
bound  by  her  post-nuptial  settlement. 

Action  to  have  a  voluntary  settlement  set  aside  or 
rectified. 

By  a  marriage  settiement  dated  the  15th  of  April, 
1874,   made   on  the   marriage   of    Maresco   Lloyd 


(a.)  Beported  by  Baleqh  B.  Phillfotts,  Esq., 
Barrister-at-Law. 
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LOVETT  v.  LOVBTT. 


High  Goubt. 


Frederick  and  Maria  Louisa  Frederick,  the  parents  of 
the  plaintiff,  certain  lands  at  Cappagh,  in  the 
county  of  Dublin,  were  conveyed  to  trustees  on 
trust  to  pay  the  rents,  issues,  and  profits  to  M.  L. 
Frederick  for  life  as  therein  mentioned,  and  it  was 
thereby  agreed  that  the  trustees  should  invest  the 
residue  which  after  certain  payments  therein  men- 
tioned should  remain  of  the  purchase  moneys  to 
arise  from  the  sale  of  an  undivided  one-fourth  share 
of  certain  other  hereditaments  situate  at  Lambeth  and 
Gamberwell,  and  pay  the  interest  and  annual  profits 
to  the  said  Maresco  Lloyd  Frederick  for  his  life,  and 
after  his  decease  to  the  said  Maria  Louisa  Frederick 
for  life,  and  after  the  decease  of  the  survivor  should 
stand  possessed  of  the  said  land  and  premises  thereby 
granted  and  of  the  residuary  money,  stock,  funds, 
and  securities,  dividends  and  income  in  trust  for  all 
such  one  or  more  exclusively  of  the  others  or  other 
of  the  children  or  remoter  issue  of  the  marriage 
as  therein  mentioned  in  such  manner  as  the  said 
Maresco  Lloyd  Frederick  and  Maria  Louisa  Frederick 
should  jointly  appoint,  and  in  default  as  the  survivor 
should  by  deed  or  deeds  with  or  without  power  of 
revocation  and  new  appointment  or  by  his  or  her  will 
or  codicil  appoint,  and  in  default  of  any  such 
appointment  m  trust  for  all  the  children  of  the 
marriage  as  therein  mentioned. 

The  only  child  of  the  marriage  was  the  plaintiff, 
E.  E.  H.  Lovett,  who  married  when  not  quite  seven- 
teen on  the  28th  of  January,  1892. 

The  voluntary  settlement  in  question  in  the  action 
was  dated  the  27th  day  of  July,  1892,  and  was  ex- 
pressed to  be  made  in  pursuance  of  an  order  of  the 
Lord  Chancellor  of  LreLmd  and  the  Infants'  Settle- 
ment Act,  1855,  the  settlement  recited  that  the  share 
in  the  lands  at  Cuppagh  subject  to  the  trusts  of  the 
settlement  of  the  15th  of  April,  1874,  therein  referred 
to  as  the  princi^  indenture  of  settlement,  were 
vested  in  the  surviving  trustee  thereof  on  trust  to  pay 
the  net  rents  to  the  said  Maria  Louisa  Frederick  for 
life,  and  after  her  death  to  hold  the  said  lands  on 
trust  for  the  plaintiff.  The  indenture  further  recited 
that  there  was  vested  in  the  said  trustee  an  undivided 
fourth  part  of  certain  lands  at  Lambeth  and  Gam- 
berwell, therein  called  the  '*  London  Estate,"  on  trust 
to  sell  as  therein  directed  and  to  invest  the  proceeds 
and  pay  the  income  to  the  said  Maria  Louisa  Frederick 
for  life  and  after  her  decease  to  hold  such  proceeds  on 
trust  for  the  plaintiff.  Bv  the  operative  part  of  the 
indenture  the  plaintiff,  E.  E.  H.  Lovett,  as  settlor, 
conveyed  all  ner  reversionary  interest  under  the 
settlement  of  the  16th  of  April,  1874,  to  trustees  on 
trust  for  conversion  and  to  pay  the  income  to  the 
plaintiff  for  life  and  then  to  her  husband  for  life, 
and  on  the  death  of  the  survivor  upon  the  usual 
trusts  for  the  benefit  of  their  issue  with  a  trust 
in  default  of  issue  in  favour  of  the  plaintiff.  In 
the  conveyance  of  the  *< London  Estate"  the 
words  were  used  that  the  settlor  conveyed  to  the 
trustees  "all  that  the  net  residue  of  the  proceeds  of 
the  sale  and  conversion  of  the  said  undivided  fourtii 
part  of  the  'London  Estate'  to  which  the  said 
B.  E.  H.  Lovett  is  entitled  under  the  principal  inden- 
ture in  remainder  expectant  on  the  decease  of  the 
said  M.  L.  Frederick."  The  settlement  contained  no 
covenant  to  settle  after-acquired  property  and  no 
power  of  revocation,  and  no  reference  was  made  in  it 
to  the  overriding  power  of  appointment  which  the 
plaintiff's  mother,  M.  L.  Frederick,  had  under  the 
settlement  of  1874. 

By  a  deed-poll  dated  the  5th  of  August,  1897, 
M.  L.  Frederick,  in  exercise  of  the  power  contained 
in  the  settlement  of  the  15th  of  April,  1874, 
irrevocably  appointed  that  the  trustees  of  that 
settlement  should  stand  possessed  of  the  property 


therein   comprised    in  trust    for   the   plaintiff^  her 
executors,  administrators,  and  assigns  absolutely. 

The  chief  question  was  whether  the  interest  taken 
by  the  plaintiff  under  this  exercise  by  her  mother  of 
her  power  of  appointment  was  comprised  in  the 
voluntary  settlement  of  the  27th  of  July,  1892. 

Neville,  Q.O,,  and  0.  Leigh  Clare,  for  plaintiff. - 
The  plaintiff  only  intended  to  convey  by  the  settle- 
ment such  property  as  was  then  vested  in  or  belonging 
to  her :  Sweetapple  v.  Horlock,  27  W.  B.  865,  11  Ch. 
D.  745,  is  directly  in  our  favour.  It  is  not  a  case  of 
estoppel — it  was  an  innocent  conveyance. 

They  referred  to :  OenercU  Finance  Mortgage  Discount 
Co.  V.  Liberator  Building  Society,  27  W.  E.  210,  10 
Oh.  D.  15 ;  Heath  v.  Crealock,  23  W.  E.  95,  L.  E,  10 
Gh.  App.  22 ;  Citizetia*  Bank  of  Louisiana  v.  Ba$ik  of 
Orleans,  22  W.  B.  194,  L.  B.  6  H.  L.  352,  360 ;  MiOs 
V.  Fox,  36  W.  B.  219,  37  Ch.  D.  153. 

Levett,  Q.C,  and  8,  Dickinson,  for  the  trostees  of 
ths  settlement  of  the  27th  of  July,  1892.— The 
appointment  did  not  divest  the  interest  of  the  plaintiff 
comprised  in  the  settlement:  In  re  FrowtTs  Trusts, 
10  L.  T.  Bep.  367,  12  W.  B.  Ch.  Dig.  92. 

Ashton  Cross,  for  B.  J.  A.  Lovett. 

BoMEB,  J. — ^The  result  at  which  I  have  arrived,  no 
doubt,  may  appear  somewhat  startling,  but  after  con- 
sideration, contrary  to  my  first  impression,  I  have 
come  to  the  conclusion  that  the  plaintiff  is  entitled  to 
the  relief  she  claims. 

The  oases  that  have  been  cited  before  me,  I  think, 
establish,  and,  in  my  opinion,  it  is  now  the  law,  tiiat 
if  a  person  assigns  his  interest  in  property  wheUier 
real  or  personal  to  which  at  the  time  he  is  entitled  in 
default  of  appointment  by  another  person,  and  after- 
wards he  obtains  that  property  under  an  exercise  ol 
the  overriding  power  of  appointment,  he  can  daim 
the  property  notwithstanding  the  assignment  and 
even  thon^  the  power  was  limited  to  a  oIms  cI 
which  he  was  one,  and  though  that  power  and  his 
interest  in  default  of  appointment  were  both  oreated 
by  the  same  settlement  or  instrument,  the  reason 
being  that  the  interest  he  obtained  by  the  exercise  of 
l^e  power  was  a  distinct  one  from  that  he  ponessed 
at  the  date  of  the  assig^nment. 

Now  I  apply  that  principle  to  the  case  before  me. 
I  bear  in  mind  that  the  deed  was  a  settlement  by  an 
infant  of  her  then  prox>erty.  Primd  facie  it  would 
only  pass  her  then  interest  under  the  settlement 
referred  to  in  the  deed,  and  not  an  interest  she  had 
not  then  and  only  obtained  afterwards — ^namely,  the 
interest  under  the  exercise  of  the  power  of  appoint- 
ment by  the  mother.  Ought  I,  in  the  first  place,  to 
construe  the  deed,  dealing  with  it  as  a  question  of 
construction,  as  one  intended  to  pass  this  possible 
future  interest,  this  expectancy.  In  the  abeenoe  of 
some  overwhelming  reason  to  the  contrary,  I  think  I 
ought  not  to  do  so,  bearing  in  mind,  as  I  have  already 
said,  that  the  lady  was  an  infant  at  the  time,  and 
seeing  that  the  deed  does  not  purport  to  pass  any- 
thing but  estates  or  interests  then  existing,  and  does 
not  purport  to  settle  or  deal  with  after-aoqoiied 
property.  In  the  deed  of  settlement  there  is  no 
reference  whatever  to  the  power  of  appointment 
Had  it  been  intended  to  release  that  power  or  to  pre- 
vent its  being  exercised  that  could  easily  have  been 
effected.  The  power  could  have  been  released,  or,  if 
so  intended,  the  mother  miffht  have  exerdaed  it  on 
the  settlement,  or  immediat^y  before  it. 

There  is  no  covenant  in  this  deed  referring  to  a 
settlement,  and  nothmg  that  I  can  find  which  binds 
the  mother  or  the  infant  in  any  way  to  oovenant 
that  the  power  to  appoint  shall  not  be  exerciaed. 

The  main  contention  of  the  trustees  who  have  vesry 
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properly  brought  before  me  all  the  oonsiderations 
wbicfa  ought  to  bear  in  this  oaae  in  favour  of  those 
daiming  under  the  settlement  has  been  the  recital  in 
the  deed  of  the  lady's  title.  I  look  at  that  redtal,  and 
aoept  that  it  does  not  go  far  enough,  so  far  as  it  does 
go,  it  appears  to  me  aoourate.  The  infant  was  en- 
titled as  the  matter  then  stood,  subject  to  the  life 
iatsrest  of  her  mother,  to  the  property  she  purports 
to  assign.  What  the  recital  does  not  say,  and  what 
DO  doubt  it  ought  to  hare  said,  is  this,  that  her  estate 
scd  interest  was  something  to  be  defeated  by  an 
ezeroise  of  a  power  of  appointment.  It  appears  to 
me,  loohiTig  at  the  oousideratioDs  I  have  already 
pointed  out,  the  form  of  this  deed  and  the  position  of 
the  infant,  that  I  ought  to  give  a  reasonable  construc- 
tion to  this  recital  and  make  it  accord  with  the  facts, 
as  in  fact  it  does,  if  you  treat  it  as  an  incomplete 
recital  or  as  a  recital  not  stating  iJl  the  facts,  and  I 
think  it  ought  to  be  treated  as  a  statement  of  what 
her  then  interest  was,  and  as  omitting  reference  to  the 
facts  that  that  interest  was  defeasible. 

Dealing,  therefore,  with  this  matter  as  a  question 
of  construction,  it  appears  to  me,  as  I  have  already 
nid,  that  I  onght  not  to  oonsfarue  this  dsed  as  in- 
tended to  pass  anything  more  than  the  lady's  then 
interest  in  the  property,  the  property  she  was  then 
entitled  to,  and,  as  I  have  already  pointed  out,  that 
vodd  not  cover  a  property,  an  interest,  or  an  estate 
vhidi  she  had  not  then  and  did  not  acquire  until  after 
tiie  settlement. 

That  appears  to  me  really  to  dispose  of  this  case, 
for  I  am  satisfied  that  here  there  is  no  estoppel.  Cer- 
tunly,  in  my  opinion,  there  cannot  be  any  equitable 
eitoppel.  13ie  principle  of  equitable  estoppel  has  been, 
if  I  may  say  so,  dearly  stated  by  Lord  Selbome  in  the 
case  v^ich  has  been  cited  before  me  of  the  Citizens* 
Bank  of  Louisiana  v.  First  National  Bank  of  New 
Orkans,  22  W.  B.  194,  L.  B.  6  H.  L.  352,  360,  and  it 
■bows  that  equitable  estoppel  is  not  applied  in  favour 
of  a  vohmtecT,  nor  in  this  case  can  I  see  any  estoppel 
stall.  I  can  find  no  estoppel  by  the  terms  of  the  con- 
veying part  of  the  deed,  the  conveyance  being  what 
is  called  an  innocent  one,  and  I  can  find  no  estoppel 
in  the  recital,  for  the  reasons  I  have  already  pointed 
out,  in  dealing  with  the  question  of  construction. 

That  redtal  can  have  a  meaning  given  to  it  which 
11  in  strict  aoooidance  with  the  facts,  and  need  not  be 
construed  as  a  statement  of  what  was  not  true  at  the 


It  follows,  in  my  opinion,  as  I  have  abeady  said, 
that  ^  plaintiff  is  entitled  to  the  relief  she  has 
cbimed— tnat  is  to  say,  the  relief  she  has  claimed  at 
ihehar,  which  is  limiteid  to  the  property  which  passed 
vnder  the  marriage  settlement.  There  will  be  a 
declaration  that  the  interest  taken  by  the  plaintiff 
vnder  the  exercise  of  the  power  of  appointment  is  not 
comprised  in  the  settlement. 

8oliciton»  Oridkmd  Jk  Nell;  Janson,  Cobb,  &  Pear- 
ws;  Godfrey  &  Bobertson, 


CiKUBLB  Cap£  Co.  (Likitsd)  aitd  Todd  V,  MirsB 
Bbothbrs  &  Co.  (a.) 

LmHord  and  tenant — Booms — Outer  avails -^ Signboards 
— Derogation  from  grant, 

A  lease  of  rooms  in  a  house  constituting  a  dwelling 
Bv  Hsdf  includes  the  outer  walls  of  the  house  so  fa/r  as 
ttqr  ore  sUdy  aippropriate  to  the  rooms  let, 

(a.)  Bepoited  by  Kbville  Tebbtttt,  Esq.,  Bar- 
rister-at-Law. 


On  the  7th  of  March,  1896,  the  plaintiff  Todd 
signed  a  memorandum  in  writing  as  follows :  **  I,  the 
undersigned,  William  David  Todd,  of  7,  English- 
street,  Carlisle,  shoemaker,  agree  to  let  to  Mr.  Harry 
T.  Muse,  of  9,  Eden-street,  Stanwix,  Carlisle, 
photographer,  the  studio,  workroom,  and  dressing- 
room  on  the  top  fioor  of  my  new  building,  and  the 
reception-room  on  the  second  fioor  thereof  as  from 
this  date  for  one  year  at  the  rent  of  £35,  payable 
quarterly,  tenant  to  pay  rates.  And  I,  the  under- 
signed, Harry  T.  Muse,  agree  to  take  the  above- 
named  premises  on  the  above-named  terms."  During 
the  negotiations  the  plaintiff  Todd  verbally  represented 
to  the  defendants,  as  his  lordship  held  proved,  to  the 
effect  that  the  defendants  were  to  have  all  reasonable 
facilities  for  advertising  their  business  on  the  outside 
walls.  Muse  was  a  member  of  the  defendant  firm, 
and  acted  on  their  behalf. 

By  lease  of  the  8th  of  May,  1896,  Todd  demised  to 
the  plaintiff  company  so  much  of  the  house  as  con- 
sisted of  the  front  entrance  and  the  whole  of  the  first 
and  second  storeys  (except  one  room  on  the  second 
storey)  together  with  all  fixtures  and  fittings  thereon, 
as  then  in  the  occupation  of  the  plaintiff  company, 
for  a  term  of  years,  with  a  verbal  agreement  that  the 

glainldff  company  might  place  on  the  front  of  the 
onse  such  signlx>ards  or  advertisements  as  they 
should  think  fit,  in  particular  the  sign  "Silver 
Grill"  in  a  position  over  the  cornice  above  the  second 
fioor  of  the  nouse. 

ShorUy  afterwards  the  plaintiff  company  placed 
the  sign  with  the  words  "Silver  Grill"  in  large 
letters  in  the  position  mentioned.  It  thus  covered  the 
outer  wall  of  the  rooms  let  to  the  defendants  to  a 
height  of  two  feet  and  a-half.  The  defendants 
objected  to  this  being  done,  and  subsequentiy 
requested  its  removal,  but  no  notice  was  taken  of  their 
objection.  They  therefore  had  the  sign  removed 
in  the  night,  and  placed  signs  of  their  own  in  its 
place. 

Thereupon  the  plaintiffB  brought  this  action  for  an 
injunction  against  the  defendants  removing  or  inter- 
fering with  the  plaintifb'  signs  on  any  part  of  the 
front  waU,  except  a  signboard  over,  and  show  cases 
about,  the  doorway. 

Eve,  Q,C,,  and  T,  L.  WilMnsony  for  the  plaintiffs.— 
A  demise  of  rooms  only  carries  the  space  between 
the  walls  and  the  reasonable  use  of  the  inside  walls : 
Underwood  v.  Burrows,  7  Car.  &  P.  26,  29.  It  does 
not  include  the  outer  walls  or  the  external  fabric  of 
the  house,  which  remains  in  the  landlord :  Doe  d, 
Freeland  v.  Burt,  1  T.  B.  701.  [Byrnb,  J.,  referred 
to  Shop.  Touch.,  206,  as  showing  that  a  feoffment 
may  be  made  of  an  upper  chamber.]  If  the  outer 
walls  were  included  in  such  a  deitdse  the  tenant  might 
enlarge  the  windows,  subject  to  restoring  them  at  the 
end  of  the  tenancy.  [Bybne,  J.— Could  it  be  said 
that  a  tenant  might  not  place  fiower  pots  outside  his 
window  P]  It  is  said  that  we  have  derogated  from 
our  grant,  but  that  is  not  so.  Derogation  from  a 
grant  is  equivalent  to  a  breach  of  a  covenant  for  quiet 
enjoyment,  the  true  rule  as  to  which  is  laid  down  by 
Pry,  L.J.,  in  Sanderson  v.  Mayor  of  Berwick-upon- 
Tweed,  33  W.  B.  67,  68.  13  a  B.  D.  547.  561, 
approved  in  Bobinson  v.  Kilvert,  37  W.  B.  545,  647, 
41  Ch.  D.  88,  96.  If  the  plaintiffs  have  prevented 
the  rooms  being  used  as  a  photographic  studio, 
they  have  derogated,  but  not  otherwise:  Aldin  v. 
Latimer,  Clark,  &  Co.,  42  W.  B.  653,  554,  [1894]  2 
Ch.  437.  444. 

Mulligan,  Q.C,  and  C,  Ourdon,  for  the  defendants, 
cited  the  American  case  of  Biddle  v.  LiUlefield,  16 
Amer.  Bep.  388,  the  headnote  of  which  is :  "  The 
owner  of  a  building  leased  a  '  store '  therein.    Held, 
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that  the  lessee  had  the  right  to  the  use  and  ocoupa- 
tion  of  the  outer  walls  belonging  to  that  portion  of 
the  tenement,  including  the  store,  for  the  purpose  of 
posting  bills  and  notices  thereon." 

Btbits,  J. — ^The  premises  let  to  the  defendants, 
with  the  exception  of  the  room  on  the  second  floor, 
constitute  a  little  dwelling  by  itself.  It  is  said 
that  the  demise  did  not  include  the  outer  walls 
of  the  top  story  of  the  house.  I  think  that  it 
did  include  them  so  far  as  they  were  solely  appro- 
priate to  the  rooms  let.  No  question  arises  as  to 
whether  the  use  made  of  the  outer  walls  b;^  the 
defendants  was  a  reasonable  one,  for  that  is  admitted. 
If,  then,  the  defendants  had  a  right  to  use  the  outer 
walls  at  all,  they  had  a  right  to  use  them  in  the  way 
they  have  done.  I  think  that  they  had  that  right,  and 
that  the  signboard  pat  up  by  the  plaintiffii  was  in 
derozdtion  of  that  right.  I  aUo  find  that  the  plaintiff 
Todd,  at  the  time  of  the  letting,  represented  that  the 
defendants  should  have  all  reasonable  facilities  for 
putting  up  sigaboards  and  advertisements,  aud  that 
the  action  of  the  plaintiffs  prevented  them  having 
these  facilities. 

Judgment /or  the  defendants , 

Solicitors  for  the  plaintiffs,  Indermaur  &  Brown,  for 
Blackburn  &  Main,  Carlisle. 

Solicitors  for  the  defendants,  Oray,  S£oun$ey,  (C; 
Fuller,  for  Wannop  A  Westmorland,  Carlisle. 


(Wright  and  Kennedy,  JJ.)  f  ^^^'  ^• 

Gallaghbb  v,  Rxtdb  and  Othebs.  (a.) 

Licensing  Acts  ^Theatre — Selling  intoxicating  liquors 
after  closing  hour — Licensing  Act,  1872  (35  d&  36 
Vict.  c.  94).  6.  72^Licensing  Act,  1874  (37  dk  38  Vict. 
c.  49),  ss,  3,  9,  16. 

The  appellant  was  convicted  at  quarter  sessions  of 
having  sold  intoxicating  liquors  at  the  bar  of  his  theatre 
after  the  performance  had  ended  and  after  closing  hour 
for  ordinary  licensed  premises  in  that  borough. 

Held,  thai  section  72  of  the  Licensing  Act,  1872,  whioh 
provides  thai  nothing  in  the  Act  ^*  shall  affect  or  apply  to 
the  sale  of  intoxiccUing  liquors  by  proprietors  of  theatres 
in  pursuance  of  the  Act  in  that  behalf,**  did  not  affect 
the  question  of  closing  hours,  and  that  the  conviction 
under  section  9  of  the  Licensing  Act,  1874,  was  therefore 
right. 

This  was  an  appeal  by  way  of  case  stated  from  the 
decision  of  the  quarter  sessions  of  the  county  of 
Durham,  affirming  the  conviction  by  the  justices  of 
the  borough  of  Stockton-on-Tees. 

The  following  were  the  facts:  The  appellant, 
Gallagher,  was  the  manager  of  the  Theatre  Boyal, 
Stockton,  and  on  the  2nd  of  September,  1896,  he  was 
granted  a  licence  to  keep  open  the  theatre  for  the 
public  performance  of  stage  plays  pursuant  to  the 
Theatres  Act,  1843  (6  &  7  Vict.  o.  68).  By  that 
licence  the  theatre  was  to  be  closed  every  Saturday 
night  at  half-past  eleven. 

On  the  11th  of  October,  1896,  the  appellant  was 
granted  a  theatre  Excise  licence  under  5  &  6  Will.  4, 
o.  39  and  43  &  44  Vict.  c.  20,  to  sell  intoxicating 
liquors  by  retail  in  the  theatre. 

On  the  evening  of  Saturday,  the  23rd  of  January, 
1897,  i^e  performance  at  the  theatre  concluded  at 
10.55  p.m.,  but  the  appellant  kept  one  of  the  bars 


(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 


open  until  11.20  p.m.,  at  which  time  two  police  officers 
entered  the  theatre  by  a  door  at  the  back — the  public 
entrance  being  closed — and  found  between  thirty  and 
forty  people  in  the  bar  behind  the  dress  circle.  All 
the  people  who  were  in  the  bar  at  that  time  were 
either  persons  who  were  employed  in  the  jperformanoe 
or  had  been  bond  fide  attending  the  performonoe  ai 
spectators  at  the  theatre  that  evening. 

The  appellant  was  convicted  and  fined  in  the 
nominal  penalty  of  3s.  6d.  and  costs. 

The  question  for  the  opinion  of  the  Divisional  Court 
was  whether  that  conviction  was  right,  the  borough 
of  Stockton  being  a  town  within  the  meaning  of  the 
Licensing  Act,  1874,  and  the  appellant  being  oon- 
victed  of  an  offence  under  section  9  of  that  Aot 

Section  72  of  the  Licensing  Act,  1872,  enacts  that 
"nothing  in  this  Act  shall  affect  or  apply  to  (4)  the 
sale  of  intoxicating  liquor  by  proprietors  of  theatres 
in  pursuance  of  the  Act  in  that  behalf." 

By  section  1  of  the  Licensing  Act,  1874,  that  Act 
is  to  be  construed  as  one  Act  with  the  principal  Aot 
of  1872,  so  far  as  is  consistent  with  the  respective 
tenors  of  such  Acts. 

By  section  2  of  the  Act  of  1874  all  premises  in 
which  intoxicating  liquors  are  sold  by  retail  shall  be 
closed  as  follows :  (2)  If  situated  in  a  town  or  in  a 
populous  place  as  defined  by  the  Act  (a)  on  Saturday 
night  from  eleven  o'clock. 

R.  Luck,  for  the  appellant — The  exemption  con- 
tained  in  section  72  of  the  Licensing  Act,  1872,  is  an 
absolute  exemption  from  the  provisions  of  the  various 
LicensLDg  Acts  which  apply  to  the  closing  at  a  par- 
ticular hour  of  public-houses  in  provincial  towns. 
This  theatre  was  duly  licensed  for  the  performance 
of  stage  plays  up  to  11.30  on  any  Saturday  night, 
and  up  to  tnat  hour  the  public  attending  the  par- 
formance  can  reasonably  expect  to  be  served  with 
refreshments.  If  the  performance  should  be  continaed 
until  past  eleven  o'clock  on  any  Saturday,  then, 
unless  this  conviction  is  quashed,  the  proprietor  of 
any  duly-licensed  provincial  theatre  most  see  that 
all  the  bars  are  closed  on  the  strike  of  the  clock 
although  the  performance  is  going  on.  If  the  publio 
were  admitted  after  11  p.m.  to  a  theatre  merely  for 
the  sake  of  getting  "  a  drink,"  the  matter  mi^ht  be 
altogether  mfferent,  but  no  such  question  snaes  in 
the  present  case. 

R.  I.  Simey,  for  the  informant. — I  submit  that 
licensed  theatres  come  within  the  provisions  applicable 
to  ordinary  public-houses  in  the  same  district,  ^le 
closing  hour  at  Stockton  was  eleven  p.m.,  smd  the 
sale  of  intoxicating  liquor  at  the  bar  of  the  theatre 
was  continued  after  that  hour.  The  conviction  in  the 
case  ought  to  stand. 

Kennedy,  J. — I  have  been  asked  b^  my  brother 
Wright,  J.,  to  deliver  my  opinion  on  this  appeal  first 
I  thmk  the  decision  of  the  justices  was  correct,  and 
the  conviction  must  stand.  I  have  come  to  thst 
conclusion  because  I  think  that  the  true  eflfeot  of  the 
exemption  to  theatre  proprietors,  to  whom  licences  to 
sell  intoxicating  liquors  at  the  Iwrs  of  these  place  (rf 
amusement  have  been  granted — ^the  exemption  con- 
tained in  sub-section  4  of  section  72  of  ike  liiceDaing 
Act,  1872 — ^is  not  one  which  alters,  extends,  or  other- 
wise affects  the  ordinary  closing  hour  in  a  particular 
district.  It  is  an  exemption  in  their  favour  to  this 
extent  only,  that  theaiare  proprietors  holding  subh 
licences  are  not  bound  to  go  to  the  jnstioeB  for  a 
licence  for  the  sale  of  intoxicating  liqoor.  l%e 
exemption  is  certainly  not  an  absolute  exemption 
from  the  various  other  provisions  relating  to  the  sak 
of  intoxicating  drinks.  These  places  of  amiiMment, 
when  they  have  a  licence,  come  within  the  proviaioot 
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o(  the  Lioenaiog  Aots  applicable  to  ordinary  pnblio- 
hoiisfs,  and  the  lioeoBeea  can  olaim  any  exemptions 
vrbich  on  particular  occasions  oould  be  obtained  oy  an 
ordinary  pnbUoan.  There  is,  no  doubt,  a  good  deal 
to  be  saia  on  both  sides,  but  I  fail  to  see  any  balance 
of  general  oonvenience  or  any  reason  founded  on 
public  policT  in  favour  of  a  view  contrary  to  the  one 
I  bjive  already  expressed. 

Tlie  question  of  the  closing  hour  is  not  expressly 
dealt  with  under  a  licence  to  sell  intoxicating  liquors 
granted  to  a  theatrical  proprietor,  who  can  therefore 
mU  liquors  so  long  as  he  does  not  contravene  any 
exprea  enactment  in  the  Licensing  Acts  and  escapes 
toy  objection  which  mav  be  raised  to  the  way  he 
oradoetB  his  business  by  the  justices  of  the  particular 
district  If  this  conviction  were  quashed  it  might  be< 
used  as  a  precedent  by  other  theatre  proprietors  to 
keep  these  places  of  amusement  open  after  closing 
hooTB,  where,  for  a  time  at  any  rate,  liquor  could  Im 
■applied  to  persons  who  chose  to  go  there  solely  for 
the  purpose  of  getting  "  a  drink,"  and  evading  those 
provifions  of  the  licensing  Aots  which  would  be  in 
fbroe  agMust  publicans  in  the  same  district.  It  is 
vorth  noticing  that  there  are  similar  limitations 
with  regard  to  the  sale  of  liquor  on  packet  boats 
sod  at  canteens,  and  that  those  licences  are  also 
granted  for  the  sale  of  intoxicating  liquors  on  special 
oooa^ions,  "  but  subject  and  pursuant  to  the  provi- 
Bona  in  tiie  Act  in  that  behalf  enacted." 

For  these  reasons  I  think  the  appeal  must  be  dis- 


Wrioht,  J. — There  seem  to  me  to  be  very  great 
diiBcalties  in  deciding  this  question.  On  the  whole, 
having  regard  to  the  findings  of  the  justices  in  the 
ptftienlar  case  before  us,  I  think  the  view  expressed 
lay  brother  Kennedy  is  right,  and  I  concur  with  him 
in  thinking  that  this  appeal  must  be  dismissed. 

Ooimdion  affirmed* 

SoUdtors  for  the  appellant.  Hack  &  Morris,  for 
Tkomai  A  MaUdn,  Stockton-on-Tees. 

SolioitorB  for  the  respondent,  Eldridge  A  SproU,  for 
C.  /.  Archer  ds  Parkin^  Stockton-on-Tees. 


July  9,  1897. 


Prob.  Div.  ft  Adm.  Div.  | 
Admiralty.  ) 

"  Thb  Glymsnb.*'  (o  ) 

Ship  —  PUatage  —  London  district  —  Vessel  navigating 
yrithin  her  own  port  not  having  passengers  on  board — 
Merchant  Shipping  Act,  1894  (57  dt  58  Vict.  c.  60),  ss. 
191, 192,  ei2i— Distressed  seamen  not  passengers. 

The  625ih  eedion  of  the  Merchant  Shipping  Act,  1894, 
fnmdes  (inter  alia)  thcU  the  foUounng  ships,  when  not 
eenying  patsengers,  shall,  without  prejudice  to  any 
gmmd  exemption  under  this  part  of  the  Act,  be  exempted 
from  compulsory  pilotage  in  tJie  London  district  {that  is 
lo«i|f);  **(5)  Ships  navigating  within  tJie  limits  of  the 
pert  to  which  they  belong,** 

The  term  ** passengers  "  in  this  section  does  not  include 
**  distressed  seamen  *'  /or  whom  a  passage  home  has  been 
n^uirtd  to  he  provided  under  the  sections  of  the  above 
Ad  rdating  to  distressed  seamen ;  and  the  master  of  a 
skip  belonging  to  the  port  of  London,  when  navigating 
within  the  limits  of  that  port,  and  only  carrying,  in 
odiition  to  himself,  his  officers,  pilot,  and  crew,  **  dis* 
tressed  seamen  "  placed  on  board  in  accordance  with  the 
lasi'mentianed  sections,  is  not  bound  by  compulsion  of 
law  to  employ  a  pilot, 

(a.)  Reported  by  C.  F.  Jbmiobtt,  Esq.,  Barrister- 
at-Iiaw, 


This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  sailing  barge  Phoebe,  against  the 
steamship  Clymene,  of  895  tons,  to  recover  for  the 
damage  sustained  in  a  collision  between  The  Phonbe 
and  The  Clymene  in  Qalleons  Beach  in  the  River  Thames, 
on  the  26th  of  February  last,  when  The  Clymene  was  in 
charge  of  a  duly  licensed  Trinity  House  pilot  The 
action  was  commenced  in  the  City  of  London  Court, 
and  was  transferred  to  this  court  by  order  on  the 
14th  of  April  last. 

The  owners  of  The  Clymene  appeared  to  defend  the 
action  on  the  merits,  and  also  raised  the  defence  of 
compulsory  pilotage ;  alleging  in  their  defence  that, 
at  the  time  of  the  collision,  The  Clymene  was  carry iug 
five  passengers. 

The  action  was  heard  on  the  5th  and  8th  of  July 
last,  before  Barnes,  J.,  assisttfd  by  two  of  the  Elder 
Brethren  of  the  Trinity  House. 

Evidence  was  given  to  the  effect  that,  at  the  time 
of  the  collision.  The  Clymene  was  proceeding  up 
(Galleons  Reach  bound  on  a  voyage  from  Leghorn 
and  Gtooa  to  London,  and  had  on  boird  her,  in 
addition  to  her  pilot,  master,  officers,  and  crew,  no 
other  persons  otner  than  five  distressed  seamen,  to 
whom  the  master  of  The  Clymene  had  been  required 
to  afford  a  passaee  home,  under  sections  190-93  of 
the  Merchant  Shipping  Act,  1894,  by  the  British 
consuls  at  Leghorn  and  Genoa,  and  in  respect  of 
whose  oonvevance  and  maintenance  the  aggregate 
amount  of  three  shillings  a  day  for  each  £strMsed 
seaman  was  payable  by  the  Board  of  Trade.  These 
sections,  so  fur  as  material  to  this  report,  are  in  terms 
as  follows : 

190. — ^The  Board  of  Trade  may  make  regulations 
with  respect  to  the  relief,  maintenance,  and  sending 
home  of  seamen  and  apprentices  found  in  distress 
abroad ;  and  may,  by  those  regulations  (in  this  Act 
referred  to  as  the  Distressed  Seamen  Regulations), 
make  such  conditions  as  they  tlunk  fit  with  regard  to 
that  relief,  maintenance,  and  sending  home.    •     • 

191.— (1)  The  following  authorities —that  is  to  say 
.  •  .  British  consular  officers  .  .  .  may,  in  accordance 
with  and  on  the  conditions  prescribed  by  the  Dis- 
tressed Seamen  Regulations,  provide  for  the  mainten- 
ance until  a  passage  home  can  be  procured  of  the 
following  seamen  and  apprentices  (who  are  in  this 
Act  included  in  the  term  distressed  seamen)~namely, 
(a)  Seamen  and  apprentices  to  tiie  sea-service,  whether 
subjects  of  Her  Majesty  or  not,  who,  by  reason  of 
having  been  dischargea  or  left  behind  abroad  or 
shipwrecked  from  any  British  ship  or  any  of  Her 
Majesty's  ships,  are  in  distress  in  any  place  abroad ; 
and  (()  Seamen  and  apprentices  to  the  sea-service, 
being  subjects  of  Her  Majesty,  who  have  been 
engaged  by  any  person,  acting  either  as  principal  or 
agent,  to  serve  in  a  ship  bdonging  to  the  Grovem- 
ment  or  to  a  subject  or  citizen  of  a  foreign  country, 
and  are  in  distress  in  any  place  abroad. 

(2)  For  the  purpose  of  providing  a  distressed 
seaman  with  a  passage  home,  the  authority  shall 
put.  him  on  board  a  British  ship,  bound  either  to  the 
United  Kingdom  or  to  the  British  possession  to  which 
the  seaman  oelongs  (as  the  case  requires),  which  is  in 
want  of  men  to  make  up  its  complement ;  or,  if  there 
is  no  such  ship,  then  the  authority  shall  provide  the 
seaman  with  a  passage  home  as  soon  as  possible  in 
any  ship,  British  or  foreign,  bound  as  aforesaid. 

(3)  The  authority  shall  endorse  on  the  agreement 
with  the  crew  of  the  ship  if  a  British  ship,  on  board 
of  which  a  distressed  seamen  is  placed,  the  name  of 
every  person  so  placed  on  board.    .    .    • 

192. — (1)   The  master  of   every  British   ship   so 

bound  as  aforesaid  shall  receive  on  board  his  ship, 

and  afford  a  passageand  maintenance  to  all  distressed 

^  seamen  whom  he  is  required,  under  this  Act,  to  t^9 


no 
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on  board  his  ship,  not  Axoeediog  one  for  every  fifty 
tons  burden ;  and  shall,  daring  the  passage,  provide 
every  such  distressed  seaman  with  a  proper  berth  or 
sleeping  plaoe,  effectually  protected  against  sea  and 
Weather. 

(2)  On  the  production  of  a  certificate  signed  by  the 
authority  by  whose  directions  any  such  distressed 
seaman  was  received  on  board  .  .  .  and  a  declara- 
tion made  by  the  master  before  a  justice  of  the  peace, 
and  verified  by  the  Registrar-QeneraJ  of  Shipping 
and  Seamen  .  •  •  the  master  shall  be  entitled  to 
be  paid  in  respect  of  the  maintenance  and  passage  of 
every  seaman  and  apprentice  so  conveyed,  maintained, 
and  provided  for  by  him,  exceeding  the  number  of 
any  wanted  to  make  up  the  complement  of  his  crew, 
such  sum  per  diem  as  the  Board  of  Trade  aJlow. 

(3)  If  any  master  of  a  British  ship  faUs,  without 
reasonable  cause,  to  comply  with  this  section  in  the 
case  of  any  seaman  or  apprentice,  he  shall  for  e^h 
offence  be  Uable  to  a  fine  not  exceeding  one  hundred 
pounds* 

On  the  8th  of  July,  1897,  Barnes,  J.,  found  that  the 
collision  had  been  solely  occafdoned  by  the  fault  of 
the  pilot  in  charge  of  The  Clymene,  and  reserved  the 
quertionof  law — whether  or  not,  on  the  faets  given  in 
evidence,  such  pilot  was,  by  compulsion  of  law, 
acting  in  charge  of  TJie  Olymene — ^to  be  separately 
argued  by  counsel. 

July  9.— The  reserved  question  of  law  was  argued. 

Sir  Walter  PhiUinwre  and  Bt^ler  Aipinall  appeared 
for  the  plaintiffs. — They  referred  to  section  625  of  the 
Merchant  Shi{>ping  Act,  1894,*  and  contended  that 
under  the  provisions  of  that  section  The  Glymene  at 
the  time  and  place  of  the  collision  was  exempted  from 
being  compelled  to  employ  a  pilot,  as  she  was  not 
carrying  passengers,  but  only  five  distressed  seamen 
whom  the  master  of  The  Glymene  was  forced,  under  a 
penalty,  to  take  aboard  his  ship,  and  for  whose  con- 
veyance nothing  equivalent  to  fares  has  been  paid. 

They  cited  The  Lion,  17  W.  E.  577,  L.  B.  2  A.  &  E. 
102,  L.  B.  2  P.  C.  525. 

Pyke,  Q.G.,  and  A.  E.  Nehon,  for  the  defendants.— 
The  distressed  seamen  on  board  The  Glymene  were 
passengers  within  the  meaning  of  that  term  in  section 
625  of  the  Merchant  Shipping  Act,  1894.  They  were 
on  board  her  in  addition  to  her  complement,  and  it  is 
inmaterial  that  the  master  of  The  Glymene  was  com- 
pelled to  afford  them  a  passage,  or  &at  the  amount 
payable  in  respect  of  them  Iby  the  Board  of  Trade 
was  not  as  great  as  the  defendants  would  have 
charged  in  the  absence  of  the  Board  of  Trade  regula- 
tions as  to  distressed  seamen. 

Babnxb,  J.— I  have  already  decided  that  the 
collision  in  this  case  was  solely  the  fault  of  the  pilot 
of  the  defendants'  ship.  The  defendants,  however, 
allege  that  that  pilot  was  employed  by  compulsion  of 
law,  and  that  therefore  they  are  not  liable  for  the 
collision.  The  plainti£GB,  on  the  other  hand,  contend 
that  the  pilot  was  not  on  this  occasion  employed  by 
compulsion  of  law,  and  that  therefore  the  defendants 
are  responsible  for  his  acts.  The  whole  question 
turns  upon  a  very  short  point — ^namely,  whether, 
upon  the  true  construction  of  the  pUotage  clauses  of 
the  Merchant  Shipping  Act,  1894,  pilotage  was  com- 

*  Section  625  of  the  Merchant  Shipping  Act  pro- 
vides (wrfer  alia)  as  follows :  **  The  fofiowing  ships, 
when  not  carrying  passengers,  shall,  without  pre- 
judice to  any  general  exemption  under  this  part  of 
this  Act,  be  exempted  from  compulsOTv  pilotage  in 
the  London  district  and  the  Trinity  Mouse  Outport 
district  fthat  is  to  say)  ...  (5)  Ships  navigating 
within  the  limits  of  the  port  to  which  they  belong.*' 


pulsory  upon  The  Glymene,  the  defendants'  vessel,  at 
the  time  and  in  the  place  where  the  collision  occurred. 
Now,  whether  pilotage  was  compulsory  simply  dependft 
in  this  case  upon  whether  The  Glymene  was,  at  the 
time  of  the  collision,  carrying  passengers  or  not, 
inasmuch  as  under  the  622nd  section  of  the  Merchant 
Shipping  Act,  1894,  "subject  to  any  alterations  to 
be  made  by  the  Trinity  House,  and  to  the  exemptions 
under  this  part  of  this  Act,  pilotage  shall  be  com- 
pulsory wiuiin  the  London  district";  whilst  by 
section  625  of  the  same  Act  a  vessel  navigating 
within  the  limits  of  the  port  to  which  she  belongs  is 
exempted  from  compmsory  pilotage,  when  not 
carrying  passengers.  The  facts  of  ^e  case  are 
that,  at  the  time  of  the  collision  The  Glymene  had 
bn  board  five  distressed  seamen,  who  had  been 
placed  on  board  her — one  at  Leghorn  and  foar  at 
uenoa — ^under  the  orders  of  the  British  consuls 
of  those  plaoes  respectivel}[,  made  under  the  pro- 
visions of  the  Merchant  Shipping  Act,  1894,  as  to 
distressed  seamen  (sections  190-193).  These  men 
were  on  board  The  Glymene  at  the  time  of  the 
collision,  and  the  question  is  whether  they  wera 
"passengers"  within  the  625th  section  above  men- 
tioned. It  is  agreed  that  The  Glymene  was  a  ship 
belonging  to  the  port  of  London,  and  was,  at  the 
time  of  we  collision,  navigating  within  the  limits  of 
that  port;  and  therefore,  if  she  was  not  carrying 
passengers,  she  comes  within  the  exemption  I  have 
referred  to  as  contained  in  the  625th  section  of  the 
Act  of  1894 ;  whilst  if  she  was  carrying  passengen, 
she  was  subject  to  compulsory  pilotage,  being  outnde 
the  exemption  in  question.  Now,  I  have  stated  the 
circumstances  under  which  these  five  men  were  on 
board  The  Glymene,  and  I  do  not  think  it  necessary  to 
again  refer  at  length  to  the  provisions  of  the  Merdiant 
Shipping  Act,  1894,  relating  to  distressed  aeamen— 
namely,  sections  190,  191,  192,  and  193.  These 
sections  speak  for  themselves,  and  impose  upon  the 
master  of  a  British  vessel,  subject  to  restrictions  as  to 
number,  the  obligation  to  receive  distressed  seamen, 
as  defined  in  the  Act,  on  board  his  ship,  and  afford 
them  a  passage  home  and  maintenance ;  such  sum  by 
way  of  payment  being  allowed  to  the  master,  on  the 
arrival  of  the  ship,  as  the  Board  of  Trade  sanctions. 
Li  this  case  the  sum  so  paid  was  three  shillings 
per  day  per  man.  Another  section  of  the  Act  of 
1894  to  which  I  think  it  necessary  to  refer  is 
section  237  (2).  That  section  provides  that  every 
seafaring  man  whom  the  master  of  a  ship  is,  under 
the  authority  of  this  Act,  compelled  to  take  on  board 
and  convev  shall,  so  long  as  he  remains  in  the  ship, 
be  deemed  to  belong  to  the  ship,  and  be  subject  to 
the  same  rules  and  regulations  ror  preserving  discip- 
line, and  to  the  same  fines  and  punishments  for 
offences  constituting  or  tending  to  a  breach  of 
discipline,  as  if  he  were  a  member  of,  and  had  n|^ed 
the  agreement  with,  the  crew.  There  is  no  definition 
of  the  word  "  passenger  "  in  the  Merchant  Shippmg 
Act,  1894,  except  for  the  word  when  used  in  the  thiia 
part  of  the  Act — the  part  dealing  with  passenger  and 
emigrant  ships — and  the  expression  "  passenger'*  for 
that  special  purpose  is,  hj  section  267,  to  include 
"  any  person  carried  in  a  ship  other  than  the  master 
and  crew,  and  the  owner,  his  family  and  servants." 
It  is  obvious  that  this  definition  has  no  application  to 
the  special  class  of  persons  now  under  consideratioii, 
and  it  leaves  the  meaning  of  the  term  "passengers"  in 
section  625  to  be  gathered  from  the  orduiary  interpre- 
tation of  the  word  as  applicable  to  the  sabjeot  or 
occasion  on  which  it  is  used.  Li  my  judgment, 
the  use  of  the  word  in  the  625th  section  is  in 
the  sense  in  which  under  ordinary  circumstaiioaB 
persons  are  carried  as  passengers  on  board  a  sfa^ 
^  and   involves   the   principle   of    an    a^^eement  to 
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cairy  tbe  passenger  and  the  payment  of  a  fare; 
aad  I  am  of  opiiiion  that  these  distreesed  seamen, 
whom  the  shipowner  was  oompelled  to  take  on 
board,  and  for  whom  he  was  paid  what  practioally 
tmoimts  to  little  more  than  maintenance,  were  not 
pttwnirers  within  the  meaning  of  section  625  of  the 
Merchant  Shipping  Act,  1894.  It  follows  that  it  was 
not  oompolsoiy  on  The  Clymene  to  be  placed  in 
ditrge  of  a  pilot,  and  the  owners  of  The  Clymene 
eaiiDofc  be  held  free  from  liability  for  the  damage 
occsnoned  by  the  pilot's  sole  faalt  or  default. 

Solicitors  for  the  plaintiffs,  J,  A,d:  H.E,  Famfield, 

Solicitors  for  the  defendants,  Lowkae  &  Co. 


il}ou0e  Of  Eorl)0. 

(Eoglandt'l  July  23,  1897. 

Kent  County  Council  v,  Lobd  Gebabd.  (a.) 
Highway — Extraordinary  traffic — Person  by  whoee  order 
iueh  irafic  Juu  been  conducted — Highways  and  Loco- 
mtiUvee  (Amendmeni)  Act,  1878  (41  dk  42  Vict.  c.  77), 
1.23. 

The  reapondeni  eontrcuUd  with  several  persons  for  the 
Mvery  to  him  at  E.  of  various  materials  required  for 
hnUdivg  and  other  operations,  the  price  being  payable  by 
him  on  acceptance  if  according  to  sample,  the  price 
i^uding  free  delivery  at  E,  The  respondent  neither 
tmpioyed  the  persons  who  conveyed  the  goods  there,  nor 
did  he  pay  them  for  such  conveyance.  The  surveyor 
/tmnd,  in  pursuance  of  the  provisions  of  section  23  of 
the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
**that  extraordinary  expenses  had  been  incurred  by 
mton  of  excessive  weight  passing  along  the  highway  or 
atnurdinary  traffic  thereon," 

Hdd,  thai  the  respondent  was  not  the  person,  within 
iki  meaning  of  section  23,  by  whose  order  such  weight  or 
^fic  had  been  conducted  along  the  highway,  and  he 
«BJ  therefore  not  liable  for  the  extraordinary  expenses 
«  Ttfoiring  the  road  thereby  occasioned. 

Decision  of  the  Court  of  Appeal,  45  W,  R,  513, 
[IW]  1  Q.  B.  351,  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Lonf  Ssher,  M.B.,  and  Bigby,  L.J. ;  Lopes,  L  J., 
testing,  reported  45  W.  B.  531,  [18971  1  Q«  B. 
ttl)  re?ening  a  decision  of  the  Divisional  Court 
(CbTs  sad  Wflls,  JJ.). 

The  facts  are  stated  in  the  report  below,  and  also 
m  the  judgments  of  their  lordships. 

Asamth,  Q,a,  and  B.  M.  Bray  {Hohler  with  them), 
w  the  aidants. 

Tliey  referred  to  HiU  v.  Thomas,  42  W.  B.  85, 
[im]  2  a  B.  333.  The  judgment  of  Cave,  J., 
«Wi  refers  to  all  the  cases,  and  particularly  to 
WiUiams  ▼.  Davies,  44  J.  P.  347.  Lord  Gerard 
■teuded  that  the  trucks  should  be  brought  along 
tioiroad:  Lapthom  v.  Harvey,  49  J.  P.  709,  is  dis- 
tittgoiihable. 

Vhamtea,  Q.O.,  and  G,  Edwardes  Jones,  for  the 
Kipoodoit,  were  not  heard. 

I«ffd  HER8OHXLL. — ^The  only  question  that  arises 
■  this  case  is  whether  Lord  Gerard  was  a  person  by 
vbose  orders  certain  extraordinary  traffic  had  been 
ttndneted  along  a  highway  witJiin  the  meaning  of 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law, 


the  Highways  and  Locomotives  (Amendment)  Act, 
1878. 

The  facts  are  these :  Lord  Gerard  was  making  con- 
siderable alterations  on  his  estate  in  Efwtwell  Park, 
aud  in  the  dwelling-house  which  existed  in  that  park. 
He  entered  into  contracts  with  certain  persons  for 
the  supply  of  materials.  Under  all  those  contracts 
the  materials  were  to  be  supplied  to  him  at  a  certain 
price  at  Eastwell  Park.  With  the  mode  in  which  the 
materials  were  brought  there  he  had  nothing  to  do. 
The  goods  whilst  they  were  being  conveyed  there  weru 
not  his  goods,  and  no  property  passed  or  ould  pass 
to  him  until  delivery  at  Eastwell  Park.  Lord  Gerard 
did  not  employ  the  persons  who  conveyed  the  goods 
there,  and  he  did  not  pay  them  for  such  conveyance. 
What  he  did  was  to  buy  the  goods  which  wore 
brought  to  Eastwell  Park,  and  to  pay  a  certain  price 
for  them  ddivered  at  Eastwell  Park. 

The  surveyor  has  found,  in  pursuance  of  the  pro- 
visions of  sectioni  23  of  the  Act  to  which  I  have 
alluded,  *'that  extraordinary  expenses  had  been 
incurred  by  reason  of  exoessiye  weight  passing  along 
the  highway  or  extraordinary  traffic  thereon."  The 
question  then  arises  whether  Lord  Gerard  is  the 
person  by  whose  order  such  weigbt  or  traffic  had  been 
conducted  along  the  highway.  There  are  various 
persons  who  might  be  mentioned  connected  with  the 
conveyance  of  traffic  alone  a  highway  about  whom 
everybody  would  be  agreed  that  traffic  was  conducted 
by  their  orders.  I  do  not  propose  to  define  those 
persons.  I  do  not  propose  even  to  give  illustrations 
which  will  occur  to  every  one  of  the  persons  to  whom 
those  words  would  apply,  because  I  might  be 
misunderstood  as  limiting  the  persons  coming  within 
the  section  to  those  whom  I  gave  as  an  illustration ; 
and  as  it  would  be  impossible  or  inexpedient  to  eive 
an  exhaustive  definition  of  the  persons  by  whose 
orders  the  traffic  would  be  conducted  within  the 
meaning  of  the  section,  I  think  it  better  not  to 
attempt  to  give  any  definition  at  all.  All  your 
lordships  have  to  consider  is  whether  Lord  Gerard 
was  the  person  in  the  present  instance  by  whose  orders 
this  traffic  was  conducted.  It  is  contended  on  behalt 
of  the  appellants  that  he  is  that  x>orson,  inasmuch  as 
it  is  said  that  he  ordered  these  goods  which  were  to 
be  delivered  at  Eastwell  Park,  and  that  order 
involved  the  necessity  of  bringing  the  ffoods  to  East- 
well  Park,  and  therefore  he  was  the  person  by 
whose  order  these  goods  were  brought,  and  the  traffic 
so  conducted. 

The  word  "  order  '*  is,  of  coarse,  ambiguous  in  the 
sense  in  which  it  was  used  by  counsel  in  the  pro- 
position to  which  I  have  just  called  attention.  It  is, 
no  doubt,  a  word  in  frequent  use  with  reference  to 
the  supply  of  goods  by  a  tradesman,  and  even  then  it 
LB  used  in  different  senses.  If  I  give  an  order  (as  it  is 
called)  to  a  tradesmen  for  the  supply  of  certain 
goods,  I  may  have  previously  received  a  communica- 
tion from  that  tradesman  which  will  make  my  so- 
called  *'  order  **  the  completion  of  a  contract,  and 
will  impose  on  him  the  obligation  of  supplying  those 

i^oods.  On  the  other  hana,  I  may  give  an  order 
using  as  it  is  commonly  used  precisely  the  same 
word)  to  a  tradesman  for  the  supply  of  goods,  and 
that  order  imposes  no  obligation  on  him  at  all ;  he  is 
entitled,  if  he  pleases,  to  do  nothing  upon  it,  because 
my  order  does  not  of  itself  create  any  contract  until 
he  has  accepted  it,  and  agrees  to  supply  the  goods  I 
have  ordered.  Therefore  the  word  ** order"  is 
frequently  used  with  reference  to  ordering  goods 
from  tradesmen  in  a  sense  that  cannot  1^  called 
strictly  legitimate,  because  it  means  an  order  which 
is  no  order;  it  imposes  no  obligation;  there  is  no 
liability  for  disobedience  to  it,  and  no  duty  to  obey 
it.    But  l^e  arg^ument  pn  b^h&lf  of  the  appellants  is 
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this — ^tbat  whenever  a  person  orders  goods  from 
a  tradesman  in  either  of  the  senses  to  which  I  have 
referred  (and  I  will  assume  in  the  present  case  that  the 
orderwasgiyen-in  the  former  sense,  although  I  am  not 
quite  certain  that  it  was  so  in  every  oase)»  upon  such 
an  order  being  given  to  a  tradesman,  then,  if  that 
order  involves  the  conduct  of  extraordinary  traffic 
along  a  highway,  the  person  who  gave  that  order  or 
direction  to  the  tradesman  is  the  person  by  whose 
order  the  traffic  is  conducted  along  the  high  road.  I 
do  not  think  that  is  the  natural  meaning  to  give  the 
woids  of  the  section.  It  seems  to  me  necessarily  to 
go  this  length — that  whenever  I  enter  into  a  contract 
for  the  supply  of  goods,  and  the  performance  of  that 
contract  involves  the  carrying  of  an  extraordinary 
weight  by  any  person  along  any  highway,  that 
traffic  is  conducted  by  my  order  within  the  meaning 
of  the  section.  I  do  not  think  it  is  possible  to  stop 
short  of  that.  Li  the  course  of  the  argument  the 
length  to  which  such  a  proposition  would  carry  one 
was  pointed  out.  It  seems  to  me  that  this  would  be 
altogether  an  unreasonable  construction  of  the 
section,  and  I  do  not  think  it  is  a  legitimate  con- 
struction, haviog  regard  to  the  language  used.  I 
observe  that  ithe  learned  judges  in  the  court  below 
who  have  been  in  favour  of  the  appellant's  view 
have  altered  the  words  of  the  statute  in  describing 
the  transaction.  Cave,  J.,  alters  the  word  "  by  " 
into  the  word  "at" — "at  whose  order."  Lopes, 
L.  J.,  for  the  word  "  by  "  substitutes  "  in  consequence 
of."  The  simple  answer  is,  That  is  not  wli^t  the 
statute  has  said.  The  statute  has  said  "  by  whose  order 
the  traffic  was  conducted  " ;  and  if  the  person  sought 
to  be  charged  has  had  nothing  to  do  with  the  conduct 
of  the  traffic  or  the  mode  in  which  it  is  to  be  con- 
ducted, and  has  had  no  power  to  give  orders  in 
relation  to  it  or  in  reference  to  it,  then  I  think  it 
is  impossible  to  say  that  it  was  by  his  order  that  the 
traffic  was  conducted.  That,  really,  is  the  short 
ground  on  which  I  decide  this  case. 

It  has  been  suggested  tiiat,  if  this  construction  be 
the  correct  one,  there  might  be  extraordinary  traffic 
along  a  road  induced  by  the  act  of  a  particular  indi- 
vidual who  is  building  a  house,  for  example ;  and  if 
that  traffic  were  distributed  amongst  several  people 
owinff  to  the  orders  being  given  to  several  different 
people  for  the  goods,  then,  notwithstanding  that 
there  was  extraordinary  traffic,  there  would  be  no 
person  who  could  be  rendered  liable  for  the  injury 
caused  by  that  extraordinary  traffic  That  may  be 
true.  On  the  other  hand,  if  the  words  "  by  whose 
order  the  traffic  was  conducted  "  were  referred  to  the 
person  who  gave  the  orders  for  the  goods,  you 
might  have  a  man  in  business  oonductinff  a  large 
tra&c  distinctly  under  his  orders  along  a  highway, 
and  the  several  persons  for  whom  he  was  building 
houses,  for  example,  having  only  ordered  an  amount 
of  goods,  the  carriage  of  which  would  not  lead  to 
extraordinary  traffic,  they  would  be  under  no 
liability. 

It  was  suggested  that  under  the  terms  of  this 
section  both  the  person  by  whose  order  the  traffic 
was  conducted  in  the  strict  sense  of  the  word  would 
be  liable,  and  also  the  person  whose  purchase  of  the 
goods  led  to  the  excessive  traffic  I  think  there 
would  be  considerable  difficulty  in  working  out  the 
rights  of  the  parties  upon  such  a  construction  of  the 
section;  but  tiie  objection  which  I  take  to  it  is  this : 
In  that  case  you  would  be  interpreting  the  words  "  by 
whose  order  the  traffic  has  been  caoducted"  in  two 
entirely  different  senses— one,  as  it  seems  to  me,  the 
proper  and  natural  sense,  the  other  a  strained  and 
mmatural  sense.  The  truth  is  that  the  contention  of 
the  appellants  amounts  to  this— that  "by  whose 
order  the  traffic  has  been  conducted  "  mustbeinter« 


preted  as  meaning  "at  whose  instance"  or  "for 
whose  benefit  the  traffic  has  been  conducted."  Tlut 
might  or  might  not  have  been  expedient  legiaUtioo ; 
but,  at  any  rate,  to  my  mind  that  is  not  the  legisU- 
tion  to  be  found  in  the  enactment  I  think  it  ii 
quite  possible  that  some  of  the  cases  which  the 
Legislature  would  have  desired  to  cover  by  an 
enactment  of  this  description  are  not  covered  by  the 
language  used.  That  is  not  an  unknown  experienoe 
in  legislation.  Certain  obvious  cases  occur,  and  tre 
intended  to  be  met;  other  cases  which  might  saein 
to  faU  within  the  same  principle  are  found  not  to  be 
met,  the  language  being  limited  to  those  which 
were  in  view  at  the  time  the  enactment  was  drawn 
up. 

It  would  not  be  legitimate,  in  my  opimon,  to 
strain  the  language  used  in  order  to  make  it  apply  to 
a  case  to  which  it  does  not  legitimately  in  its  termi 
apply,  on  account  of  the  supposed  intention  of  the 
Lagulature,  and  the  theory  that  that  supposed 
intention  can  only  be  effectually  carried  out  by  giving 
to  the  words  a  meaning  which  they  do  not  natursUj  . 
bear. 

For  these  reasons  I  think  that  the  judgment  ol  tiie 
Court  of  Appeal  must  be  affirmed. 

Lord  Watson.— The  special  case  stated  by  the 
court  of  quarter  sessions  for  the  eastern  divisioa  of 
the  county  of  Kent  submits  for  decision  a  mof^ 
question  of  law  arising  upon  the  construction  ol  seo- 
don  23  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878.  I  have  had  little  difficulty  in 
arriving,  with  the  rest  of  your  lordships,  at  the  ooe- 
clusion  that  the  question  ought  to  be  answered  in  the 
affirmative. 

It  must  be  assumed  as  matter  of  fact  that  exiia- 
ordinarr  expenses  to  the  amount  of  £750  have  been 
incurred  by  the  appellants  in  the  repair  of  the  Faver- 
sham  and  Ashfoia  main  road  from  its  junction  with 
the  London  and  Dover  main  road  at  Faversham  to 
the  lodge-gate  entrance  to  Eastwell  Park,  in  oonae- 
quence  of  the  damage  caused  by  reason  of  exoessivs 
weight  passing  along  the  same  and  of  extraordinsiy 
traffic  thereon.  The  traffic  in  question,  whether 
excessive  in  weight  or  extraordinary  in  the  sense  of 
its  being  beyond  the  ordinary  requirements  of  ihs 
district,  consisted  of  materials  conveyed  along  tite 
Faversham  and  Ashford  main  road,  in  locomotives  or 
in  wagons  hauled  by  locosototive  power,  to  Bastwell 
Park,  where  they  were  used  in  improvements  exeonted 
upon  his  estate  by  the  respondent.  Lord  (3enid» 
Section  23  enacts  that  the  appellants  may  reoovsr 
these  extraordinary  expenses  m  a  summary  nuamsr 
"from  any  person  by  whose  order  such  vreight  or 
traffic  has  been  conducted." 

The  court  of  quarter  sessions  held  that  the  respon- 
dent was  not  within  the  meaning  of  the  statote  a 
person  by  whose  order  the  excessive  weight  or  tiaffie 
which  did  damage  to  the  road  had  been  oondooted. 
A\Divisional  Court,  consisting  of  Cave  and  Wills,  JJ., 
quashed  the  order  of  the  quarter  seasions  and 
restored  an  order  of  the  petty  sessions,  by  winch  it 
had  been  adjudged  that  the  respondent  should  pay 
to  the  appellants  the  said  sum  of  £750  with  oosfcs. 
In  the  Court  of  Appeal  the  Master  of  the  BoQs  sod 
Riffby,  L.J.  (Lopes,  L.J.,  dissenting)  reversed  tiiat 
jud^^ment  and  affirmed  the  finding  of  the  qjaulim 
sessions. 

It  now  becomes  necessary  to  notice  those  findingsof 
fact  in  the  special  case  wluch  tend  to  explain  the 
connection  which  the  respondent  had  with  the  tisffis 
which  has  given  rise  to  the  appellants'  statatory 
claim.  The  substance  of  these  fiuoings  admits  of  being 
shortiv  stated.  The  respondent  contracted  wxih 
seversl  persons  or  ^nm  (or  the  delivery  to  hiw|  st 
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Easiwell  Park  of  the  Tarions  materials  required  for 
his  improvemeuta,  the  price  being  payable  by  him  ou 
fhe  acceptance  of  such  materials  as  were  according 
to  sample,  and  including  all  claims  of  the  sellers  for 
carriage  to  their  destination  or  otherwise.  The  pro- 
perty in  theae  materials  did  not  pass  to  the  respondent 
imtil  they  were  examined  and  delivery  accepted  at 
lastwell  Park,  and  he  neither  employed  nor  incurred 
any  liability  to  the  carriers  by  whom  they  were  con- 
veyed to  that  destination.  The  respondent  was  aware 
that  it  was  the  intention  of  the  parties  wbo  had 
undertaken  to  supply  the  materials  to  forward  them 
by  the  Faversham  and  Ashford  main  road;  but  it 
had  not  been  expressly  found,  and  it  does  not  appear 
tome  to  be  a  matter  of  reasonable  inference  from 
any  of  the  facts  found,  that  the  forwarding  of  the 
materials  by  that  route  was  made  a  term  of  any 
contract  for  their  supply,  so  that  the  respondent 
eonld  have  declined  to  accept  them  if  they  were  sent 
from  another  place  than  Faversham  or  by  a  different 
route.  On  the  other  hand,  I  think  it  clearly  appears 
that  the  respondent  had  no  right  to  interfere  either 
with  the  goods  themselves  or  with  the  persons  by 
▼bom  they  were  conveyed  along  the  road  which  is 
under  the  jurisdiction  of  the  appellants. 

The  single  point  arising  for  decision  in  this  appeal 
it  whether,  in  these  circumstances,  the  conveyance  of 
the  materials  or  their  conduct  along  the  appellants* 
road  was    ordered   by   the    respondent  within  the 
meaning  of  section  23.    The  words  of  the  clause  must 
be  constmed  according  to  their  ordinary  signification, 
anleas  the  context  of  the  statute  is  sufficient  to  show 
in  the  first  place  that  some  other  meaning  was  in- 
tended, and  in  the  second  place  what  that  other 
mfanfng  was.      Nor   does  it   appear  to  me  to  be 
doubtful  that,  in  cases  where  the  order  is  not  said  to 
have  been  given  bv  the  owner  who  is  forwarding  the 
the  goods,  or  by  the  person  whom  he  has  employed 
to  carry  them,  but  by  the  purchaser  to  whom  the 
goods  are  to  be  delivered  at  the  end  of  their  transit, 
1^,  until  they  reach  that  point,  has  no  interest  in 
them,  the  latter  cannot,  in  the  ordinary  sense  of  the 
voids,  be  said  to  have  ordered  their  conduct  by  a 
special   route,  unless  he  has  interfered  and  given 
mstmctions  to  that  effect  which  have  been  obeyed, 
or  has  made  it  part  of  his  contract  with  the  seller 
that  the  goods  shall  be  forwarded  by  that  route  and 
no  other.    To  construe  the  words  otherwise  would, 
m  my  opinion,  be  as  unreasonable  as  to  affirm  that  a 
pcnon  who  ordered  goods  of  a  tradesman  for  accept- 
aooe  on  delivery  had  also  given  orders  as  to  the  route 
by  which  they  were  to  be  sent,  if  he  happened  to 
mow  the  road  to  his  house  which  must  be  used  or 
was    invariably    used    by    the    tradesman's    carts. 
Lopes,  L.  J.,  who  formtid  the  minority  of  the  Appeal 
Court,  appears  to  have  arrived  at  a  different  result 
from  his  brethren  of  the  majority,  by  reading  the 
word  "  order  "  as  it  occurs  in  section  23  as  signifying 
Bot  an  order  given  with  respect  to  the  conveyance  of 
goods  either  to  a  contractor  for  their  supply  or  to  his 
curier,  but  the  initial  order  given  to  the  contractor 
iriuch  led  to  his  sending  the  goods  and  employing  a 
aerrant  or  carrier  to  convey  them.     The  Legislature 
is  no  doubt  competent  to  enact  such  a  provision,  but 
it  would  be  a  novel  rule  to  make  a  person  who  has 
eontracted  to  purchase   goods,  if   they  are   found 
aocording  to  sample,  responsible  for  all  orders  given 
with  respect  to  the  conveyance  of  the  goods  before 
they  are  delivered  to  him,  if  he   happened   to  be 
nrare  that  these  orders  would  be  given.    With  such 
matters  the  purchaser  has  really  no  concern.     I  am 
by  no  means  satisfied  that  an  enactment  imposing 
fiahality  upon  the  originator  of  the  work  for  orders 
given  by  persons  independent  of  him  in  relation  to 
the  canisge  of  materiab  which  they  had  undertaken 


to  deliver  would  be  to  the  advantage  of  the  road 
authority.  One  contractor  for  building  materials  or 
their  carriage  may  be  employed  by  fif  ry  or  a  hundred 
different  persons,  and  if  he  has  actual  ]y  ordered  the 
transport  by  a  particular  road  he  will  be  liable  for  all 
the  damage  done  to  it,  if  excessive  in  the  sense  of  the 
Act.  But  if  the  liability  rested  on  his  employers, 
each  and  all  of  them  might  escape  on  the  ground 
that  the  amount  of  his  carriages  were  not  per  se 
excessive  or  productive  of  damage. 

But  I  entertain  a  strong  objection  to  any  canon  of 
construction  which  introduces  by  implication  into  a 
statutory  clause  qualifying  expressions  which  are  not 
there,  and  alters  the  plain  meaning  of  words  which 
are  to  be  found  in  it.  I  may  add  that,  in  my  opinion, 
the  intention  of  the  Legislature  must  be  inferred  from 
the  language  which  it  has  used ;  and  that  whilst  I 
have  been  unable  to  discover  for  myself,  the  appel- 
lants' counsel  did  not  attempt  to  direct  my  att^tion 
to  any  context  which  gives  a  colour  to  the  interpreta- 
tion suggested  by  Lopes,  L.J. 

I  therefore  concur  in  the  motion  that  the  order  of 
the  Court  of  Appeal  be  affirmed  with  costs. 

Lord  Shand. — I  am  also  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  should  be 
affirmed. 

In  regard  to  the  facts  of  the  case  I  think  it  only 
necessary  to  say  that  it  appears  from  the  special  cases 
stated  by  the  justices,  that  Lord  Gerard,  in  making 
his  arrangements  for  the  building  of  an  addition  to 
his  house,  stipulated  with  every  one  with  whom  he 
dealt  that  the  materials  which  were  to  be  brought  to 
that  house  and  ground  should  be  purchased,  and 
were  purchased,  at  a  price  indusive  of  delivery.  In 
no  case  did  Lord  Gterard  himself,  by  his  servants, 
conduct  any  traffic  upon  the  road  in  question,  nor  did 
he  by  hiring  wagons  or  engines  to  go  along  the 
road  by  himself  use  the  road  in  any  way.  Neverthe- 
less, it  is  said  that  by  virtue  of  the  provision  in 
section  23  of  this  statute  he  is  responsible  for  the 
result  to  the  road  of  the  extraordinary  traffic  that 
passed  over  it. 

I  think  with  your  lordships  that  there  is  nothing  in 
the  language  of  this  statute  which  would  warrant 
imposing  liability  in  such  circumstances.*    It  is  a  con- 
dition of  liability  resting  upon  any  one  that  the  sur- 
veyor shall  issue  his  certificate  to  the  effect  that 
*' extraordinary    expenses    have  been   incurred"    in 
repairing  the  highway    ''by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  the  same  or 
extraordinary  traffic  thereon.  *  *    The  question  here  is — 
if  such  a  certificate  is  issued,  on  whom  does  the  lia- 
bility rest  ?    It  is  at  once  to  be  observed,  I  think, 
that  the  clause  which  follows  does  not  say  that  the 
liability  shall  rest  upon  him  who  has  caused  the 
extraordinary  traffic  to  be  there.    It  is  not  that  the 
liability  shall  rest  upon  him  at  whose  instance  or  for 
whose  benefit  that  traffic  has  been  initiated.    It  is  not 
even  as  Lopes,  L.J.,  read  it,  for  the  purpose  of  giving 
a  ground  for  his  judgment,   that  there  should   be 
liability  upon  the  person  in  consequence  of  whose  orders 
the  traffic  has  been  carried  on.  gAic  words  used  in  the 
statute^  are  these — that  the  expenses  shall  be  recovered 
"from  any  person  by  whose  order  such  weight  or 
traffic  has  been  conducted."     One  would  naturally 
expect  to  find  in  a  provision  of  this  kind  that  the 
person  who  really  used  the  road  and  did  conduct  the 
traffic  would  be  responsible  for  the  result,  and  for  my 
part,  I  read  the  statute  as  meaning  that  and  nothing 
less  or  more.   A  large  contractor  or  other  person  with 
a  number  of  vans  and  road  engines  which  are  in  use 
does  not  work  those  vans  or  engines  himself— he  gives 
orders  to  the  persons  who  are  in  his  employment  to 
[  work  them.    The  words  of  the  statute  seem  to  me  to 
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fit  that  very  case.  The  additional  expense  rendered 
necessary  for  the  repair  is  to  be  recovered  *'  from  any 
person  by  whose  order  such  weight  or  traffic  has  been 
conducted."  That  appears  to  me  to  strike  at  or  to 
apply  to  the  master  having  himself  ordered  his 
servants  to  condiict  the  traffic  upon  the  road,  and  to 
no  one  else.  B  j  far  as  I  can  see  there  is  no  recondite 
or  secondary  meaning  to  be  attached  to  the  words 
*' by  whose  order."  I  agree  with  my  noble  friend 
Lord  Watson  that  those  words  must  be  taken  in  their 
ordinary  and  natural  signification ;  and  taking  them 
so,  I  think  they  lead  to  the  result  I  have  now  stated. 
I  think  one  cannot  fairly  interpret  the  words  **  by 
whose  orders  **  by  referring  them  to  someone  who 
has  made  a  contract  which  leads  somebody  else  to 
give  an  order  to  conduct  the  traffic  on  that  road — 
namely,  the  contractors  with  whom  he  was  engaged, 
or  the  persons  who  in  fact  conducted  that  traffic. 

Upon  these  grounds,  I  am  of  opinion  that  the  in- 
terpretation which  was  ^ut  upon  this  clause  by  the 
Divisional  Court,  and  which  had  some  sanction  in  one 
of  the  previous  cases,  is  not  sound,  and  I  agree  en- 
tirely in  the  view  which  has  been  taken  by  the  Court 
of  Appeal,  that  the  interpretation  of  the  statute  is 
that  which  I  have  endeavoured  to  explain. 

It  was  argued  that  Lord  Oerard  was  aware  that  the 
materials  must  come  by  this  road  in  the  fulfilment  of 
these  contracts.  Indeed,  it  was  suggested  that  the 
contracts  might  be  read  as  if  he  had  so  stipulated 
I  agree  with  my  noble  and  learned  friends  who  have 
spoken,  that  the  facts  do  not  warrant  any  such 
observation.  It  was  no  term  of  the  contract  with 
Lord  Gerard  that  the  materials  should  come  by  that 
road,  and  for  my  own  part  I  am  not  prepared  to  say, 
even  if  there  had  been  in  the  contract  with  Lord 
Qerard  a  stipulation  that  these  materials  should  be 
brought  by  that  road,  that  would  be  in  a  sense 
;ithin  the  meaniog  of  the  statute  a  bringing  of  the 
raffic  by  his  order  along  the  road,  for  I  think  thi^t 
'  ,tie  person  who  conducts  tiie  traffic  or  gives  his  orders 
a>  Ins  servants  to  conduct  it,  is  the  person  who  is 
liable  under  the  statute. 

Again,  it  was  said  that  if  this  reading  of  the  statute 
were  adopted,  as  it  must  now  be,  mischief  would 
result  which  was  not  anticipated.  It  was  said  that 
there  would  be  a  great  deal  of  traffic  which  would 
wear  down  the  roads,  and  for  which  there  would  be 
no  means  of  recovering  the  cost  of  the  repair.  For 
my  own  part  I  can  scarcely  see  that  that  evil  will 
occur,  or,  if  it  does,  it  appears  to  me  that  it  must  be 
in  a  very  limited  degree.  If  there  be  any  extensive 
work  going  on  for  which  a  road  of  this  kmd  is  used, 
and  several  contractors  are  using  it  each  to  a  certain 
extent,  and  the  surveyor  gives  his  certificate  that 
there  has  been  extraordinary  traffic,  but  it  appears 
that  two  or  three  different  persons  have  contributed 
to  a  material  extent  to  the  injury  of  that  road,  I,  for 
my  part,  can  see  no  reason  why  an  action  should  not 
lie  against  each  of  those  persons ;  and  therefore  the 
hardship  suggested  in  this  supposed  case  does  not 
appear  to  me  to  have  any  substance  in  it. 

For  these  reasons  I  concur  in  thinking  that  this 
appeal  ought  to  be  dismissed. 

Lord  Dayet. — I  cannot  doubt  that  the  judgment 
of  the  Court  of  Appeal  in  this  case  ought  to  be 
affirmed. 

The  question  is,  "  By  whose  order  "  was  the  traffic 
conducted  ?  I  am  of  opinion  that  primd  facie  the 
traffic  was  being  conducted  by  order  of  the  person  to 
whom  the  goods  at  the  time  being  belonged,  at  whose 
risk  and  under  whose  control  those  goods  were  being 
carried,  and  not  the  less  so  because  tJie  goods  were 
being  carried  by  the  merchant  in  pursuance  and  in 
performance  of  a  contract  of  sale  and  delivery  to  a 


purchaser  at  another  place.  In  such  a  case  the-goods 
when  on  their  way  to  a  place  of  delivery  are  at  the 
risk  and  under  the  control  of  the  vendor,  and  I  60 
not  think,  in  the  ordinary  use  of  language,  the  traffic 
can  be  said  to  be  conducted  by  the  order  of  the  pur- 
chaser, though  no  doubt  the  goods  are  being  so 
carried  in  consequence  of  his  order. 

It  appears  to  me  that  Lopes,  L.J.,  in  his  JiMoitiiig 
judgment,  puts  very  clearly  the  points  upon  which  I 
venture  to  differ  from  him.    He  says,  in  the  course  of 
his  judgment :  **  Is  it  to  be  said,  if  I  order  a  truck 
of  coals  from  a  coal  merchant,  and  his  wagonif ,  owing 
to  the  excessive  weight  of  the  coals,  do  damage,  that 
the  damage  is  to  be  attributed  to  the  order  given  to 
his  carter  by  the  coal  merchant,   and  not  to  my 
order,  wMch  is  the  effective  cause  of  any  action  being 
taken  by  anybody?    With  great  deference  to  ths 
Lord    Justice,    I    answer  that  question,    "Tea,  it  ; 
is  so  to  be  said  if  the   test  of    liability  is  to   be   ^ 
by  whose  order  the  traffic  is  being  conducted.*'    The    i 
Lord   Justice   subsequently    says :     '*  I    read    '  by  | 
whose  order '  as  if  it  was  '  in  consequence  of  whose  I 
order.' "    I  do  not  think  that  that  is  a  Intimate  | 
change  of  the  words  used  in  the  Act,  and  I  do  not  ; 
think  that  Lush,  J.,  and  Bowen,  J.,  as  he  then  was»  ; 
in  the  oase  which  has  been  referred  to — Williamt  v.  I 
Davies^ao  read  the  Act.    At  any  rate,  I  think  it  it  a  | 
wrong  reading  of  the  Act,  and  therefore  I  think  that  ! 
the  appeal  ought  to  be  diamissed. 

Appeal  diamiesed. 

Solicitors    for    the    appellants,   Frtor,    Church,  ^ 
AdamSf  for  Warner  <fc  Turner ,  Maidstone. 
Solicitors  for  the  respondent,  Meynell  dt  Pemherio^    : 


f^SLt}  July  26. 1897. 

BouLTEB  v.  Justices  of  Kekt  and  Othsrs.  (o.) 
Licensing  Acts — Licence — Refusal  to  reneta — Appeaii^^^ 
quarter  sessions — Costs — Non-appearance  o/ob)eetor^] 
Jurisdiction  to  give  costs  against  objector — Summarg  ; 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  m.  31,  \ 
oO--Alehouse  Act,   1828  (9  Geo.  4.  c.  61),  s.  27- i 
Summary  Jurisdiction  Act,  1884  (47  A  48  F*rf.  c 
43),  s.  7— Interpretation  Act,  1889  (52  it  53  Vid. 
c.  63),  «.  13. 

Justices  at  a  licensing  meeting  are  not  a  court  </ 
summarg  jurisdiction,  and  therefore  section  31  of  the 
Summary  Jurisdiction  Act,  1879,  does  not  apply  to  oa 
appeal  from  them  to  quarter  sessions  ;  that  court  has  ao 
jurisdiction  to  order  an  objector  to  the  renewal  of  a  licemet 
to  pay  the  costs  of  the  appeal. 

Decision  of  the  Court  of  Appeal,  45  IF.  B.  i^\ 
[1896]  2  Q,  B.  306,  reversed.  I 

Beg.  V.  Justices  of  Glamorganshire,  40  W.  E.  436^1 
[1892]  1  Q.  B.  621,  overruled.  \ 

This  was  an  appeal  from  an  order  of  the  Gout  ell 
Appeal  (Lord  Esner,  M.B.,  and  Kay  and  A«  L.  Smithtj 
L.JJ.),  45  W.  B.  4,  [1896]  2  Q.  B.,  306.  affirmsiil 
a  decision  of  the  Queen's  Bench  Division  diflohaxginn 
a  rule  nisi  for  a  certiorari,  44  W.  B.  603,  [1896]  S| 
Q.  B.  1.  I 

The  appellant  Boulter,  in  August,  1895,  MOTeil 
upon  the  holder  of  a  public-house  Uoence  writtsij 
notice  of  his  intention  to  oppose  the  renewal  of  lii| 
licence  at  the  general  annual  licensing  meetiii^.  IM 
appellant  appeared  and  opposed  the  renewalt  whioW 
was  refused.    The  licensee  of  the  house  appealed  td 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Banistei^  I 
at-Law 
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the  quarter  sesfiions,  and  notices  of  appeal  were  duly 
lenred  upon  the  objector  and  npon  the  olerk  to  the 
justices.  Neither  the  appellant  nor  the  licensing 
jnsticeB  appeared  npon  the  appeal,  and  the  conrt  of 
quarter  sessions  renewed  the  licence  and  ordered  the 
sppeUant  to  pay  the  costs  of  the  appeal.  The  appel- 
Ituat  thereupon  obtained  in  the  Queen's  Bench  Division 
»  rule  nisi  for  a  certiorari  to  bring  up  for  the  purpose 
of  being  quashed  that  part  of  the  order  which  ordered 
the  appellant  to  pay  the  costs  of  the  appeal,  but  the 
mle  was  subsequently  discharged  by  the  Queen*s 
Bench  Division,  and  the  decision  of  the  Queen's  Bench 
Division  was  afi&rmed,  with  costs,  by  the  Court  of 
AppeaL 

Asquith,  Q.C.,  and  Horace  Avery  {Blaikloch  with 
them],  for  the  appellant. — This  was  not  a  matter 
vithin  the  Summary  Jurisdiction  Acts.  Any  one  of 
the  public  or  even  a  justice  may  be  an  objector: 
lirenmng  Act,  1872,  s.  42,  sub-section  2.  It  is  only 
in  the  case  of  new  licences  that  provision  is  made  for 
the  payment  of  costs  by  an  objector.  By  the  Ale- 
house Act,  1828,  8.  27,  it  is  only  a  person  who  thinks 
himself  ''aggrieved"  that  can  appeal.  There  is  no 
"  conviction  or  order  "  within  section  31  of  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49). 

They  referred  to  Sharp  v.  Wakefield,  39  W.  E.  561, 
[1891]  A.  C.  173, ;  section  7  of  the  Snnmiary  Juris- 
diction Act,  1884 ;  the  Interpretation  Act,  1889,  s. 
13;  Reg.  v.  Ooodall,  L.  £.  9  Q.  B.  557,  22  W.  K.  Dig. 
125 ;  neg,  ▼.  London  Justices,  43  W.  E.  387,  [1895]  1 
Q  B.  616;  Jieg.  v.  Glamorganshire  Justices,  40  W.  E. 
436,  [1892]  1  Q.  B.  621. 

They  also  cited  Reg.  v.  Somersetshire  Justices,  37 
W.  B.  492,  22  Q.  B.  D.  625 ;  Morant  v.  Tayl&r,  24 
W.  E-  461.  1  Ex.  D.  188;  and  Reg,  v.  Edwards,  13 
a  B.  D.  586,  32  W.  E.  Dig.  105. 

Lawscn  Walton,  Q.C.,  and  J7.  F.  Dickens,  Q.G.  {A.  H, 
BodkiH  with  them),  for  the  respondents. — The  defini- 
tion of  a  "  court  of  summary  jurisdiction  "  has  been 
expanded  in  1884  and  affirmed  in  1889.  It  was  made 
as  oooiprehensive  as  possible.  Reg,  v.  Glamorganshire 
JudieeB  coTers  this  case.  The  objector  here  initiates 
the  litigation. 

They  referred  to  Reg,  v.  Anglesea  Justices,  65  L.  J. 
M.  C.  12.  44  W.  E.  DijT.  89 ;  and  Reg.  v.  Farquhar, 
L.  B.  9  Q.  B.  258,  22  W.  E.  Dig.  38. 

[Lord  Dayby. — ^Tou  have  got  to  show  that  it  was 
in  order  made  in  pursuance  of  the  Summary  Juris- 
diction Act.    You  come  under  the  Licensing  Act.] 

Horace  Avery  replied. 

The  House  took  time  for  consideration. 

Lord  Halsbuby,  C— This  case  may  be  com- 
pendiously stated  as  raising  tibe  question  whether 
justices  at  a  licensing  meeting  are  a  court  of 
summary  jurisdiction,  and  I  am  of  opinion  they  are 
not.  I  do  not  think  they  are  a  court  at  all.  The 
whole  licensing  system  has  been  conducted  under  a 
a  code  of  its  own,  and  the  Act  of  1828  has  provided 
a  variety  of  provisions,  and  has  constituted  a  form 
of  procedure  which  does  not  appear  to  me  primarily 
to  come  under  the  description  of  a  court.  It  is  true 
thi^  justices  are  selected  as  the  persons  who  are  to 
exercise  the  jurisdiction,  whatever  that  jurisdiction 
is ;  and,  indeed,  the  Act  of  1828  appears  to  have  been 
thought  by  its  authors  to  require  an  interpretation 
clause  of  its  own,  as  it  says,  *'  to  remove  doubts  as 
to  the  meaning  of  certain  words  in  the  Act."  AmouR: 
other  things,  it  was  enacted  that  the  word  *<  justice" 
should  be  deemed  to  mean  a  justice  of  the  peace.  I 
think  in  the  whole  course  of  legislation  the  distinc- 
tion between  a  court  and  something  which  is  not  a 
couxt  haa  been  preserved.    In  section  4  of  that  Act 


the  words  used  are  "  licensing  meeting."  By  section 
9,  "when  at  any  of  the  meetings  aforesaid  any 
question  touching  the  granting,  withholding,  or 
transferring  of  a  licence  shall  arise,  such  question 
shall  be  determined  by  a  majority  of  the  justices  who 
shall  be  present  when  such  question  shall  arise,  and 
every  picence  granted  under  the  authority  of  the 
Act  is  to  be  signed  by  the  majority  of  the  justices 
present  when  such  licence  shall  be  granted."  It  wfll 
be  observed,  not  an  order  of  court,  but  merely  the 
signature  of  the  majority  of  justices.  Section  21 
draws  a  remarkable  distinction  between  the  licensing 
justices  acting  in  their  capacity  as  a  licensing  authority 
and  persons  acting  as  a  court.  A  person  charged 
with  offences  against  the  licensing  laws  can  be  sum- 
moned to  the  general  annual  licensing  meeting  to 
answer  the  charge.  The  justices  at  the  general 
annual  licensing  meeting  may  bind  the  person  to 
answer  the  charge,  and  others  to  give  evidence  upon 
the  charge.  But  in  certain  events  an  offender  is 
required  to  be  tried  by  a  court  of  quarter  sessions. 
The  difference  between  the  procedure  of  a  court  and 
of  the  licensing  meeting  is  not  merely  one  of  nomen- 
clature. Where  justices  are  acting  as  a  court  of  any 
sort  they  must  proceed  according  to  the  regular  rules 
which  are  applicable  to  all  courts  of  justice ;  but  in 
respect  of  an  application  for  a  licence  or  its  refusal  they 
maY,  and  constantly  do,  receive  representations  not  on 
oath.  Their  meetings  must  be  public,  it  is  true ;  but 
Lord  Een^on,  who  in  1790— -Beoj.  v.  Downs,  3  T.  E.  560 
— held  a  hcence  bad  because  it  was  granted  at  a  private 
meeting,  did  not  rely  upon  the  general  principle  that 
aU  courts  of  justice  must  be  open,  but  upon  the 
ground  that  the  statute  directed  it,  and  added  that 
the  construction  of  the  then  statute  law  was  advan- 
tageous to  the  public,  because  "it  is  of  importance 
to  the  public  that  licences  of  this  sort  should  be 
granted  openly,  and  not  by  stealth,  in  order  that  they 
may  have  an  opportunity  of  objecting  to  the  granting 
of  the  licences  to  particular  persons  on  the  groimd 
of  unfitness."  Aiid  Mr.  Justice  Ashhurst  says: 
"Though,  perhaps,  it  was  not  necessary  that  sudi 
mafi;istrates  should  be  limited  to  the  time  mentioned 
in  the  Act  for  granting  licences,  yet,  as  the  public 
are  so  much  interested  in  the  subject,  the  Legislature 
thought  it  proper  to  include  all  places  in  the  general 
provisions  of  tiie  Act,  so  that  in  no  place  whatever 
can  the  lustices  grant  a  licence  but  at  a  public 
meeting.  .  The  Acts  referred  to  by  the  learned 
judges  were  repealed  by  the  Act  of  1828.  But  a 
careful  distinction  appears  to  me  to  always  have  been 
preserved  between  the  same  bodies  acting  as  a  court 
and  deciding  questions  of  licensing  at  a  licensing 
meeting  of  the  justices.  If  the  Licensing  Acts  are 
to  be  looked  to,  it  cannot  be  doubted  that  the  order 
made  in  this  case,  condemning  a  person  in  costs 
because  he  had  opposed  a  licence  at  a  licensing 
meeting  and  given  notice  of  his  intention  to  do  so, 
cannot  oe  supported. 

But  the  question,  in  truth,  turns  upon  whether  the 
meeting  which  I  have  described  as  a  meeting  of  the 
licensing  justices  was  a  court  of  summary  jurisdic- 
tion within  the  meaning  of  the  Summary  Jurisdic- 
tion Act,  1879.  It  appears  to  me  that  the  Act  of 
1879  certainly  never  contemplated  bringing  within 
its  provisions  a  meetin  g  of  justices  under  the  licens- 
ing laws.  A  court  of  summary  jurisdiction  must,  of 
course,  be  a  court,  and  the  words  "  sunmiary  jiuis- 
diction"  appear  to  me  to  refer  to  a  procedure 
primarily,  at  all  events,  criminal,  wherein  the  court 
does  not  proceed  on  the  finding  of  a  grand  jury  or 
information  by  the  Attorney-General,  but  has  the 
power  to  deal  with  an  offence  without  those  pro- 
visions which  the  original  constitution  of  this  country 
enforced  as  a  security  for  the  subject  s gainst  criminal 
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prooedure.    I  think  no  difficulty  could  have  arisen 
but  for  the  language  of  the  Summary  Jurisdiction 
Act,  1884,  which  enacts  that  the  previous  definition 
of  a  court  of  summary  jurisdiction  was  to  include 
**  such  justice,  justices,  or  magistrate  as  therein  men- 
tioned, whether  acting  under  the  Summary  Jurisdic- 
tion Acts  or  any  of  them,  or  under  any  other  Act,  or 
by  virtue  of  his  or  their  commission,  or  by  the  com- 
mon law.''    At  first  sight  it  would  seem  that  these 
words  would  include  everybody  who  is  a  justice  of  the 
pea^  <<  doing  any  act  whatever  which  by  law  he  was 
entitled  to  do  "  in  the  definition  of  a  court  of  sum- 
mary jurisdiction.    But  it  is  to  be  remembered  that 
the  definition  of  a  court  of  summary  jurisdiction  was 
**  any  justice  or  justices  of  the  peace,  or  other  magis- 
trate, by  whatever  name  call^   to  whom  jurisdic- 
tion is  given  by  or  who  is  or  are  authorized  to  act 
under  the  Summary  Jurisdiction  Acts  or  any  of  such 
Acts."    The  amended  definition  of  thd  Act  of  1884 
must  surely  be  read  by  the  light  of  that  which  it  is 
intended  expressly  by  the  later  Act  to  explain,  and 
no  one  could  seriously  contend  that  it  would  have 
been  doubtful  before  the  Act  of    1884    whether  a 
licensing  meeting  was  included  in  the  definition  as  it 
then  stood.    The  amendment  is  obviously  pointed 
to  the  doubt  whether,  where  by  some  Acts  a  parti- 
cular proceeding  is  authorized,  a  summary  court  is 
made  the  ultimate  tribunal.    Whether  the  definition 
of  1879  was  not    too   naxrow  when  it  limited  the 
definition  to  magistrates  who  are  authorized  to  act 
under  the  Summary  Jurisdiction  Acts,  or  any  of  such 
Acts,  undoubtedly  jurisdiction  was  given  to  deter- 
mine certain  judicial  cases,  but  the  Acts  could  not 
have  been  properly  described,  in  name  or  in  substance, 
Summary  Jurisdiction  Acts. 

But  if  I  am  right  in  the  distinction  I  have  drawn 
between  a  magistrate  meeting  for  licensing  purposes, 
and  courts,  although  consisting  of  the  same  persons, 
it  would  be  the  height  of  absurdity  to  suppose  that 
the  Legislature  intended  to  include  in  the  definition, 
and  to  make  applicable  to  that  definition,  persons  who 
were  in  fact  justices  of  the  peace,  but  who  in  the 
particularmatterherereferredto— namely,  ''licensing" 
— were  not  occupying  the  position  of  judges  at  all, 
but  were  exercising  &e  discretionary  jurisdiction  as 
to  how  many  pubhc-houses  they  would  permit  in  a 
district,  or  what  persons  should  carry  them  on.  The 
distinction  I  am  insisting  on  is  only  consistent  with 
the  language  of  the  Summary  Jurisdiction  Act  itself. 
Speaking  of  the  appeal,  the  appeal  is  to  be  "  against 
a  conviction  or  order,"  words  perfectly  familutf  to 
every  person  Msquainted  with  the  procedure  of  the 
courts  in  question,  wholly  inapplicable,  as  it  appears 
to  me,  to  the  decision  of  justices  at  a  licensing  meeting. 
If  the  appeal  still  exists  under  the  Act  of  1828,  as  I 
think  it  does,  the  appeal  must  be  conducted  under  the 
provisions  of  that  statute. 

I  am  aware  that  this  view  is  in  oonfiict  with  the 
decision,  but  I  am  not  able  to  concur  in  the  decision 
arrived  at,  in.  Beg,  v.  Glamorganshire  Justices.  It  seems 
to  me  that  neither  popularly  nor  technically  would  a 
licensing  meeting  be  a  court  of  summary  jurisdiction. 
To  the  lawyer  as  well  as  to  the  layman  it  would  be  an 
astonishing  thing  if  at  a  licensing  meeting  the  magis- 
trates should  proceed  to  hear  and  try  a  case,  for 
example,  in  which  a  person  was  to  be  committed  for 
trial,  though  if  they  are  a  court  of  summary  jurisdic- 
tion they  could  enter  on  such  an  investigation.  It 
would  be  said  the  whole  proceedings  of  such  a  meeting 
are  inapplicable  to  such  a  condition  of  things.  Quite 
true.  But  the  inapplicability  of  such  a  condition  of 
things  is  to  my  mind  ground  for  the  conclusion  at 
which  I  have  arrived,  that  a  licensing  meeting  never 
could  have  been  intended  to  be  included  in  the  phrase 
"  oourt  of  summary  jurisdiotion."    It  is  what  it  pur- 


ports to  be,  a  licensing  meeting;  and  inasmuch  as  the 
whole  jurisdiction  to  make  the  order  now  under 
debate  depends  upon  the  supposed  authority  given  to 
it  as  a  court  of  summary  jurisdiction,  and  as  I  am  of 
opinion  that  it  does  not  fill  that  character,  the  order 
is  clearly  bad.  I  am  therefore  of  opinion  that  the 
order  appealed  from  ought  to  be  reversed,  and  that 
the  respondents  do  pay  to  the  appellant  his  costs  both 
here  and  below. 

Lord  Watson. — I  am  of  the  same  opinion  with  the 
Lord  Chancellor,  and  I  agree  in  the  judgment  which 
he  has  proposed. 

I  have  had  an  opportunity  of  considering  carefully 
the  judgment  which  has  been  prepared  by  my  noble 
and  learned  friend  Lord  Herschell,  and  I  think  it 
sufficient  to  say  that  I  entirely  concur  both  in  the 
conclusions  of  the  noble  and  learned  lord  and  in  tha 
reasons  which  he  has  assigned  for  them. 

Lord  Hbrsghbll.— The  appellant  in  this  case 
served  upon  the  licensee  of  a  public-house  called  the 
Duke  of  Cambridge  a  notice  of  objection  to  the 
renewal  of  his  licence,  stating  as  the  ground  of  objec- 
tion that  the  licence  was  not  needed  to  supply  the 
legitimate  wants  of  the  neighbourhood. 

At  the  licensing  sessions  held  at  Dover  on  the  26& 
of  August,  1895,  the  appellant  appeared  and  opposed 
the  granting  by  way  of  renewal  of  the  licence.  The 
licensing  justices  refused  to  grant  the  licence.  There- 
upon the  tenant  of  the  public-house,  and  his  lessors, 
served  notices  upon  the  licensing  justices  and  their 
derk,  and  upon  the  appellant,  of  their  intention 
to  appeal  to  the  court  of  quarter  sessions  against  the 
decision  of  the  licensing  justices. 

At  the  court  of  quarter  sessions  neither  the  appel- 
lant nor  the  licensing  justices  appeared  to  support  the 
decisionof  the  justices.  The  court  of  quarter  sessions 
granted  a  licence  in  respect  of  the  Duke  of  Cambridge 
public-house,  and  ordered  the  present  appellant  to 
pay  the  costs  of  the  appeal,  amounting  to  £73  Is.  8d. 
The  question  to  be  determined  is  whether  they  had 
juriscUotion  to  make  this  order  for  the  payment  of 
costs,  and  this  again  raises  the  question  whether  the 
appeal  was  made  under  and  was  regulated  by  the 
provisions  of  section  31  of  the  Summary  Jurisdictioii 
Act,  1879. 

There  is  no  doubt  that  prior  to  that  year  appeals  from 
the  refusal  to  grant  a  licence  by  way  of  renewal  were 
regulated  by  the  Alehouse  Act,  1828.  By  section  27 
of  that  Act  any  person  thinking  himself  aggrieved  bj 
*<  any  act  of  any  justice,  done  in  or  concerning  the 
execution  of  the  Act,  may  appeal  against  such  act" 
to  the  next  quarter  sessions,  provided  he  gives  "to 
such  justice"  notice  in  writing  of  his  intention  tfi 
appeal  within  five  days  after  the  act  shall  have  been 
done.  It  is  dear  that  under  the  Act  of  1828  the 
court  of  quarter  sessions  had  no  power  to  make  an 
order  for  the  payment  of  costs  against  a  person  who 
had  opposed  the  grant  of  a  licence  at  the  lioensins 
meeting. 

It  is  contended,  however,  that  the  proceedings  o« 
an  appeal  to  quarter  sessions  against  the  refusal  U 
ffrant  a  licence  by  way  of  renewal  are  now  regulated 
by  section  31  of  the  Summary  Jurisdiction  Act,  1879 
If  this  be  so,  the  jurisdiction  of  the  court  to  awart 
costs  is  beyond  question.  It  is  conceded  that  th< 
licensing  justices  are  not,  by  virtue  of  the  Summar] 
Jurisdiction  Act,  1879,  standing  alone,  made  a  courl 
of  summary  jurisdiction.  The  definition  of  a  ooorl 
of  summary  jurisdiction  in  section  50  of  that  Act  is 
'*  Any  justice  or  justices  of  the  peace,  or  other  magis- 
trate, by  whatever  name  called,  to  whom  jurisdicttoi 
is  given  by,  or  who  is  or  are  authorized  to  act  undei 
the  Summary  Jurisdiction  Acts,  or  any  of  such  Acts.' 
But  the  Summary  Jurisdiction  Act,  1884,  by  seotioi 
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7,  after  recitiog  section  60  of  the  prior  Act,  and  that 
donbts  had  arieen  "whether  the  section  extended  to 
JQBtices  acting  under  some  Act  other  than  the 
SumiDaiy  Jnmdiction  Acts,  enacted  as  follows :  ''It 
is  hereby  declared  that  the  above-recited  definition 
of  conrt  of  summary  jurisdiction  in  section  50 
.  .  .  includes  such  justice,  justices,  or  magis- 
trate as  theiein  mentioned,  whether  acting  under 
the  Summary  Jurisdiction  Acts,  or  any  of  them,  or 
under  any  other  Act,  or  by  virtue  of  his  or  their  com- 
mission, or  by  the  common  law."  This  section  was 
repealed  by,  but  is  practically  re-enacted  in,  the 
Interpretation  Act,  1889. 

It  ia  aaid  that  the  effect  of  the  provision  contained 
in  the  Act  of  1884  was  to  make  the  licensing  justices 
a  conrt  of  summary  jurisdiction.  I  quite  agree  that 
if  the  worda  are  to  be  read  without  any  restriction 
being  imposed  upon  them  by  reason  of  the  subject- 
matter  of  the  legislation  of  which  they  form  part, 
they  apply  to  every  justice  when  acting  as  such,  and 
tbmfore  to  the  licensing  justices.  I  will,  for  the 
present,  assume  that  this  is  their  effect,  though  I 
aball  have  something  to  say  on  the  point  hereafter. 

It  is  aaid,  next,  that  the  licensing  justices  being  a 
court  of  summary  jurisdiction,  an  appeal  from  them 
to  quarto*  sessions  is  regulated  by  and  is  subject  to 
the  provisions  of  section  31  of  the  Act  of  1879.  This 
vaa  h^d  to  be  the  law  by  the  Court  of  Appeal  in  the 
case  of  J?«^.  V.  Qlamorganahire  Justices,  and  again  in 
the  preaent  case.  The  question  arose  in  the  former 
ease  in  this  way :  The  appellant  had  given  notice  of 
bis  intention  to  appeal  to  the  clerk  and  to  some  only 
of  the  licensing  justices,  which  would  not  be  sufficient 
under  the  Act  of  1828,  whereas  a  notice  to  the  clerk 
alone  waa  sufficient  if  the  Act  of  1879  applied.  The 
Court  of  Appeal  held,  affirming  the  Queen's  Bench 
Division,  that  the  notice  was  student. 

It  is  remarkable  that  neither  in  the  judgments  in 
Reg,  V.  Olamorganshire  Justices,  nor  in  those  delivered 
in  the  present  case,  is  any  reference  made  to  the 
introdoctory  language  of  section  31  of  the  Act  of 
1879,  which  limits  the  operation  of  that  section  to 
persona  entitied  to  appeu  from  the  "  conviction  or 
order  "  of  a  court  of  summary  jurisdiction.  It  seems 
to  have  been  assumed  by  the  learned  judges  that  if 
the  licensing  justices  were  a  court  of  summary 
juziadiction,  it  necessarily  followed  that  all  appeals 
from  these  decisions  came  within  the  terms  of  and 
were  regulated  by  the  provisions  of  section  31.  I  do 
not  think  this  ia  so. 

An  i^iplicant  to  whom  a  licence  is  refused  has 
undoabtraly  by  the  Act  of  1828  aright  to  appeal,  for 
that  statute  confers  on  him  a  right  to  appeal  from 
"  any  act "  of  the  licensing  justices.  But  can  it  be 
■aid  that  he  is  thereby  autiiorized  to  appeal  from  a 
**  oosviotion  or  order "  ?  The  appeal  authorized  is 
eertasniy  not  one  from  a  **  conviction  ** ;  is  it  an 
appeal  from  an  '*  order  "  ?  Even  if  I  had  to  construe 
the  language  of  the  introductory  part  of  section  31 
alone,  without  the  light  thrown  upon  it  by  the 
■nbaeqnent  provisions,  my  answer  must  be  in  the 
De^mtive. 

Section  31  forms  part  of  an  Act  to  amend  the  law 
Y^atiog  to  the  summary  jurisdiction  of  magistrates. 
What  ia  meant  by  the  summary  jurisdiction  of  magis- 
trates is,  of  course,  perfectiy  well  understood  by 
every  lawyer,  and  in  relation  to  that  jurisdiction  the 
words  "  conviction  "  and  '*  order  "  have  a  well-defined 
Deaniog.  The  conviction  follows  on  an  information ; 
the  order  on  a  complaint.  When  the  licensing 
justices  grant  an  application  for  a  licence  they  sign  a 
ecTtificate  by  means  of  which  the  licence  is  obtained. 
But  where  they  refuse  the  application  they  make  no 
order  at  all.  They  simply  do  not  grant  the  licence 
af>plied  for.    An  order  is  never  drawn  up,  and  to 


speak  of  the  act  of  the  justices  in  not  granting  a 
licence  as  an  order  would  be,  I  think,  a  misuse  of  the 
term.  When  the  other  provisions  of  section  31  are 
examined  the  matter  becomes  even  clearer.  The  first 
sub-section  prescribes  that  the  appeal  must  be  made 
to  the  next  quarter  sessions  holden  not  less  than 
fifteen  days  '*  after  the  day  on  which  the  decision  was 
given  upon  which  the  conviction  or  order  was 
rounded,"  thus  showing  that  the  words  ''  conviction 
or  order  "  are  not  even  used  as  meaning  the  decision 
that  a  conviction  shall  take  place  or  an  order  be 
made,  but  refer  to  the  conviction  and  order  themselves, 
in  their  technical  sense.  The  refusal  to  grant  a 
licence  may  be  regarded  as  a  decision  of  the  licensing 
justices,  but  what  is  the  '*  order"  founded  thereon  ? 
Sub-section  6,  to  my  mind,  puts  the  matter  beyond 
doubt.  No  allusion  was  made  in  any  of  the  judg- 
ments either  to  this  sub-section  or  to  that  from  which 
I  have  just  quoted.  Sub-section  6  requires  that 
whenever  a  decision  is  not  confirmed  by  the  Court  of 
Appeal,  the  clerk  of  the  peace  **  shall  endorse  on  the 
conviction  or  order  appealed  against  a  memorandum 
of  the  decision  of  the  Court  of  Appeal.''  It  is  to  be 
observed  that  the  sub-section  imposes  the  duty  in  all 
cases — the  word  is  "  whenever."  How  is  it  possible 
for  this  duty  to  be  performed  in  cases  like  that  under 
consideration,  where  no  order  is  ever  in  existence  ? 

That  the  word  '*  order"  is  used  in  its  technical 
sense  and  not  in  a  loose  fashion  to  cover  every 
decision  of  magistrates,  is  shown  by  another  provi- 
sion to  be  found  in  the  Act.  Section  33  enacts  that 
any  person  aggrieved  who  desires  to  question  *'  a 
conviction,  order,  determination,  or  other  proceed- 
ing" of  a  court  of  summary  jurisdiction,  on  the 
ground  that  it  is  erroneous  in  point  of  law,  may 
require  a  case  to  be  stated.  The  words  *'  determin- 
ation or  other  proceeding  "  are  here  added,  indicating 
that  every  determination  of  justices  was  not  regarded 
as  comprised  in  the  word  **  order." 

I  have  not  yet  referred  to  sub-section  2  of  section 
31,  which  was  much  discussed  in  the  argument  at  the 
bar.  That  sub-section  prescribes  that  the  appellant 
shall  give  notice  of  appeal  to  "the  other  party." 
There  is  no  difficulty  in  applying  this  provision  in 
cases  where  magistrates  exercise  summary  jurisdic- 
tion as  commonly  understood.  Where  piooeedings 
are  taken  by  way  of  information  or  complaint  which 
end  or  may  end  in  a  conviction  or  order,  there  are 
always  two  parties — the  person  initiating  the  proceed- 
ings and  the  person  against  whom  the  proceedings 
are  taken.  It  has  been  held  that,  where  the  appeal 
is  against  the  refusal  to  grant  a  licence,  a  person  who 
has  objected  to  the  grant  of  the  licence  before  the 
licensing  justices  is  "the  other  party"  within  the 
meaning  of  section  3K  No  doubt,  if  it  be  assumed 
that  the  section  includes  such  a  case,  the  words  "  the 
other  party  "  could  not  very  well  apply  to  anyone 
else.  But,  to  me,  the  provision  for  notice  to  the 
other  party  is  an  additional  reason  for  thinking  sec- 
tion 31  inapplicable  to  appeals  against  the  refusal  of 
justices  to  grant  a  licence.  Persons  objecting  to  the 
grant  of  a  licence  are  not,  I  think,  parties  to  the 
proceedings  on  tlie  application  in  any  proper  sense  of 
the  term.  The  question  is  not  one  inter  paries  at  all. 
The  justices  have  an  absolute  discretion  to  determine, 
in  the  interest  of  the  public,  whether  a  licence  ought 
to  be  granted,  and  every  member  of  the  public 
may  object  to  the  grant  on  public  grounds,  apart 
from  any  individual  right  or  interest  of  his  own. 
The  applicant  seeks  a  privilege.  A  member  of  the 
public  who  objects  merely  informs  the  mind  of  the 
court  to  enable  it  rightiy  to  exercise  its  discretion 
whetiier  to  grant  that  privilege  or  not.  A  decision 
that  a  licence  should  not  be  granted  is  a  decision  that 
it  would  not  be  for  the  public  benefit  to  grant  it.     It 
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is  not  a  decision  that  the  objector  has  a  right  to  have 
it  refused.  It  is.  not,  properly  speaking,  a  determina- 
tion in  his  favour.  It  is,  I  think,  a  fallacy  to  treat 
the  refusal  as  necessarily  induced  by  a  particular 
objector.  Every  member  of  the  local  community 
might  object.  Would  they  all  then  become  **  the 
other  party  "  ?  There  is,  m  truth,  no  lis,  no  con- 
troversy ii^er  partes,  and  no  decision  in  favour  of  one 
of  them  and  against  the  other,  unless,  indeed,  the 
entire  public  are  regarded  as  the  other  party ;  for  if 
a  licence  be  refused  on  the  ground  that  it  was  not 
needed  to  supply  the  legitimate  wants  of  the  neigh- 
bourhood, the  decision  is  really  in  favour  of  the 
public  at  large.  The  provision  contained  in  sub- 
section 2  seems  then  to  me  an  additional  reason  for 
holding  that  an  appeal  from  the  ''act"  of  the 
justices  in  refusing  a  licence  is  not  an  appeal  from  a 
**  conviction  or  order"  of  a  court  of  summary  juris- 
diction. 

I  see  no  inconvenience  in  such  a  conclusion ;  quite 
the  reverse.  It  is  said  that  the  object  of  section  31 
was  to  introduce  uniformity  of  procedure  in  appeals 
to  quarter  sessions.  A  laudable  object,  and  calcu- 
lated to  be  useful  when  applied  to  a  class  of  cases 
similar  in  their  character.  But  there  does  not  appear 
to  me  to  be  any  reason  for  straining  the  language  of 
section  31  so  as  to  make  it  embrace  a  very  different 
class  of  cases  provided  for  by  special  legislation. 
That  legislation  has  never  been  expressly  repealed, 
and  I  do  not  think  it  has  been  repealed  by  necessary 
implication,  for  an  enactment  which  regulates  appeals 
against  a  '*  conviction  or  order  "  of  a  court  of  sum- 
mary jurisdictiou  does  not,  in  my  opinion,  conflict 
with  an  enactment  which  prescribes  tne  method  and 
conditions  of  an  appeal  against  "any  act"  of  the 
licensing  justices. 

The  Court  of  Appeal  arrived  at  the  conclusion  they 
did  in  the  Olamorganshire  case  and  in  the  present  case 
because  they  felt  bound  to  attribute  to  the  words  of 
the  definition  clause  their  natural  meaning.  I  have 
been  guided  by  the  same  principle  in  interpreting  the 
language  of  section  31  of  the  Act  of  1879,  which 
seems  to  me  to  have  been  somewhat  lost  sight 
of. 

Although  the  views  I  have  expressed  involve  the 
decision  that  Reg,  v.  Olamorganshire  Justices  was 
wrongly  decided,  they  do  not  necessarily  conflict  with 
the  judgment  in  the  case  of  Beg,  v.  Pontypool  Justices, 
40  W.  R.  436,  [1892]  1  Q.  B.  621,  in  which  it  was 
held  th<it  the  licensing  justices  were  bound  under 
section  33  of  the  Act  of  1879  to  state  a  case  for  the 
opinion  of  the  court.  That  section,  as  I  have  already 
pointed  out,  entitles  an  aggrieved  party  who  desires 
to  question  any  *'  determination  "  of  a  court  of  sum- 
mary jurisdiction  as  erroneous  in  point  of  law,  to 
have  a  case  stated.  And  a  decision  not  to  g^rant  a 
licence  is  undoubtedly  a  "  determination "  of  such 
court  if  the  licensing  justices  are  a  court  of  summary 
jurisdiction.  Though  it  is  not  necessary  to  decide  the 
point,  I  feel  bound  to  say  that,  as  at  present  advised, 
I  am  not  satisfied  that  the  conclusion  arrived  at  on 
this  point  in  the  courts  below  is  a  sound  one.  Look- 
ing at  the  scope  of  the  Act  of  1879,  at  the  fact  that 
section  7  of  the  Act  of  1884  purports  to  be  declara- 
tory and  not  enacting,  ana  that  it  is  difficult  to 
suppose  that  it  was  intended  to  enact  that  every 
justice  when  doing  any  act  under  any  authority 
which  he  possesses  is  a  court  of  summary  jurisdiction, 
my  present  impression  is  that  the  enactments 
dining  a  court  of  summary  jurisdiction  may  well  be 
construed  as  meaning  no  more  than  this — ^that  every 
justice  is  a  court  of  summary  jurisdiction  within  the 
meaning  of  the  Act  of  1879,  or  any  other  law 
relating  to  summary  JTirisdiction,  in  all  matters  per- 
taining to  the  exercise  of  summary  jurisdiction  by 


magistrates,    however    he    may    have    derived  his 
authority  to  exercise  that  jurisdiction. 

I  thii^  the  judgment  should  be  reversed,  and  the 
appeal  allowed  with  costs  here  and  below. 

Lord  SHAin). — I  also  am  of  opinion  that  the  judg- 
ment should  be  reversed,  and  I  have  nothing  to  add 
to  the  grounds  of  judgment  which  have  been  aLresdy 
stated  by  my  noble  and  learned  friends,  in  which 
grounds  of  judgment  I  entirely  concur. 

Lord  Dayby. — In  this  case  the  Court  of  Appeal,  ia 
deciding  adversely  to  the  present  appellant,  have 
followed  a  previous  decision  of  their  own  in  Reg.  v. 
Glamorganshire  Justices,  The  question  in  the  earlier 
case  was  whether  a  notice  of  appeal  against  a  refusal 
to  renew  a  licence  which  had  been  served  in  tht 
manner  provided  by  the  Summary  Jurisdiction  Acts, 
but  did  not  comply  with  the  requirements  of  tht 
Licensing  Acts,  was  sufficient.  It  was,  therefore,  in 
substance  the  same  question  as  is  involved  in  tbs 
present  case.  The  Court  of  Appeid  held  that  ths 
question  was  concluded  by  the  terms  of  the  defimtioB 
of  '* court  of  summary  jurisdiction"  contained  ia 
section  13,  sub-section  11,  of  the  Interpretation  Aeti 
1889.  The  Master  of  the  Bolls  held  that  the  pro- 
visions of  the  Summary  Jurisdiction  Acts  as  to  pio- 
cedure  are  intended  to  apply  to  all  acts  of  justioes 
where  they  are  acting  as  justices  in  any  matter  in 
which  an  appeal  may  lie.  Fry,  L.J.,  agreed,  bol 
added  these  words  :  *'  I  desire  to  observe  that  whit 
we  are  holding  is  not  that  the  Acts  of  1884  and  \^d  \ 
in  substance  make  justices  acting  as  such  in  all  eases  ; 
courts,  but  only  that  they  put  them  in  the  aaias  j 
position  as  courts  of  summary  jurisdiction  for  litt  i 
purpose  of  certain  provisions  as  to  procedure." 

It  must  be  admitted  that  the  words  of  seoticm  19, 
sub-section  11,  of  the  Act  of  1889  are  very  wide,  and 
are  capable  of  the  meaning  attributed  to  them  bf 
the  Court  of  Appeal.    In  order  to  ascertain  whether 
they  bear  that  meaning  or  a  more  restricted  meta- 
ing,  one  must  look  to  the  scope  and  purpose  of  the  | 
Act,  the  subject-matter  of  the  enactment  itself,  asA  i 
the  context  in  which  they  are  used.    By  seotumM; 
of  the  Summary  Jurisdiction  Act,  1879,  a  oourt  oCt 
summary     jurisdiction]    was      defined     as      "asyj 
justice  or  justices  of  the  peace  or  other  magiatnte  If  i 
whatever   named  called,  to   whom   jurisdiction  is| 
given  by,  or  who  is  or  are  authorized  to  aot  under, 
the  Summary  Jurisdiction    Acts,   or    any    of  saek' 
Acts."    There  were,  however,  a  great  many  Acts  by  I 
which  justices   were  authorized  to  deal  with  oertaia  i 
specified  matters  in  a  summary  way,  and  in  most  of ! 
which  a  mode  of  procedure  was  prescribed.     Douhlii 
appear   to    have    been    entertained     whether    tt»; 
section  applied  to  such  cases,  and  it  [was  considendi 
desirable  to  assimilate  the  procedure  in  all  cases  dt\ 
summary  jurisdiction.    Accordingly,  by  the  Snmmsiyj 
Jurisdiction  Act  of  1884  a  large  number  of  eadieEi 
enactments  enumerated  in  the  schedule  laying  dow^ 
a  special  procedure  were  repealed,  and  by  aection  7« 
after  reciting  section  dO  of  the  Act  of   1879,  aiA 
reciting  that  doubts  had  arisen  as  to  whether  the 
section  extended  to  such  justice,  justices,  or 
trate  when  acting  under  some  Act  other  than 
Summary  Jurisdiction  Acts,  and  it  was  expedient 
remove  such  doubts,  it  was  declared  that  the  abov 
recited  definition  of   "court   of  summary  jurisdt 
tion  "  in  section  50  of  the  Act  of  1879  indndes  "  stt 
justice,  justices,  or  magistrate  as  therein  mentions 
whether  acting  under  the  Summary  Jurisdiction  Ac 
or  any  of  them,  or  under  any  other  Act,  or  by  virt 
of  his  or  their  commission,  or  by  the  common  law 
It  is  to  be  observed  that  the  schedule  of  enaotmsi 
repealed  contains  the  provisions  as  to  piooedare 
the  sections  of  the  Licensing  Aot,  1872,  dealing  wii 
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the  Koorery  of  i>eiialtie0  for  the  infringement  of  the 
pronnons  of  that  Act,  but  does  not  include  the 
seetiaiu  in  the  Alehouse  Act,  1828,  and  the  Act  of 
1872  relating  to  procedure  on  the  ^^rant  or  renewal  of 
fieoMs  or  appeals  from  the  justices  in  sudi  cases. 
It  11  obvious  that  the  word  "  acting "  may  mean 
aeking  generally  and  in  any  capacity,  or  acting  in  the 
prtionlar  manner  or  caiMuntyin  question — namdy, 
m  exerciie  of  summary  jurisdiction.  I  am  of  opinion, 
OD  consideralion  of  the  context  and  the  connection  in 
wlueh  the  word  "  acting  "  is  used,  that  it  should  be 
read  in  the  more  restricted  sense,  and  that  it  means 
in  this  section  "  exercising  summary  jurisdiction," 
ad  oonsequently  that  the  section  does  not,  according 
to  its  true  oonstruction,  apply  to  justices  except  when 
■ttiDg  as  a  oourt  and  exercising  summary  jurisdic- 
ikm.  In  other  words,  the  only  effect  of  tiie  section 
■  to  apply  the  procedure  of  the  Summary  Jurisdiction 
Aflts  to  the  justices  exercising  summary  jurisdiction, 
vbetfaer  that  jurisdiction  was  derived  &om  the  Acts 
fhemselTes  or  from  some  other  source.  It  did  not, 
tterefore,  in  my  opinion,  alter  or  affect  the  procedure 
Isid  down  by  the  Act  of  1828  for  appeals  from  the 
act  of  justices  concerning  the  granting  or  renewal  of 


I  now  come  to  the  Act  of  1889.  Its  title  is  '*  An 
Asi  for  consolidating  enactments  relating  to  the  con- 
itraction  of  Acts  of  Parliament,  and  for  further 
■hortening  the  language  used  in  Acts  of  Parliament." 
A  most  laudable  object  assuredly,  but  an  Act  for  that 
pntpose  is  the  last  place  in  which  you  would  look  for 
saohstantiTe  and  important  change  in  tiie  law — ^im- 
jKMing  new  liabilities  on  Her  ICajesty's  subjects, 
flectioa  50  of  the  Act  of  1879  and  section  7  of  the  Act 
of  1884  are  repealed,  and  for  them  is  substituted  the 
aob-aeetion  in  question,  which  appears  to  be  com- 
poimded  out  of  the  two  repealed  sections.  I  regard 
Uta^  aection  as  bemg  what  it  purports  to  be — ^a  con- 
solidation of  the  then  existing  law,  and  as  not 
iatended  to  extend  or  alter  that  law.  I  think  that 
tbs  words  used  in  it  must  be  interpreted  in  the  same 
SBsess  that  in  which  they  are  us^  in  the  repealed 
SBctioDS,  and  consequentiy  that,  according  to  the  true 
sonstmction  of  the  section,  it  ai)plies  only  to  justices 
;  viien  eaurdsing  summary  jurisdiction,  whether  under 
tile  Smnmary  Jurisdiction  Acts  or  any  other  authority. 
AgreeiDg  with  Fry,  Ii.J.,  that  it  does  not  make 
;  VstieeB  in  all  cases  a  court  of  summary  jurisdiction, 
I  think,  diffiering  from  that  learned  judge,  that  it 
doea  not  either  have  the  effect  of  putting  them  in  the 
snie  position  for  purposes  of  procedure. 
,  I  do  not  dissent  from  what  was  said  by  Wright,  J., 
iBgiring  judgment  in  the  present  case:  "It  is  in- 
iffedihle  thiat  any  lawyer,  or,  I  will  add,  the  Legiala- 
ilK«,  diould  have  meant  to  apply  in  that  wholesale 
fttd  rough-and-ready  way  the  provisions  of  the 
fftaniBary  Jurisdiction  Acts  to  matters  to  which  they 
[i&i  never  been  adapted,  and  were  not  at  all  applic- 
IsUe."  For  the  reasons  I  have  given  I  do  not  think 
ftsLegislatare  has  done  so. 

I  also  agree  that  the  refusal  of  the  justices  to  renew 
ftshcenoe  was  not  an  "  order  or  conviction  "  within 
As  meaning  of  the  Summary  Jurisdiction  Acts ;  but 
fXaoentirdy  agree  with  what  has  been  said  by  my 
tadile  and  learned  friend  opposite  (Lord  Herschell)  on 
:  ftst  sidiject  that  I  need  not  repeat  the  reasons  for 
Mf  opinion. 

I    I  therefore  concur  in  the  order  which  has  been  pro- 
rpossd. 

:     Appeal  alhwed. 

fiolidtors  for  the  appellant.  Sicks,  Davis,  dh  Hunt, 
\kKA.  M.  Bradley, "Dorset. 

!     Bdieitors  for   tlie   respondents,   G&dden,    Son,  A 
'  Mme,  far  MiwU  db  MowU,  Dover. 


iE^igl^  i&om  of  3fu0tice. 

Chan.  Div. )  March  3,  4,  9,  11,  16,  18,  23 ; 

North,  J.  J  Aug.  11,  1897. 

ECJROTD   V.  CotJLTHABD.  (a.) 

Inchaure  Ad — Award — Bed  of  river  ad  medium  filum 
— Several  fishery. 

An  award  under  a7i  Indosure  Act  dealing  with  moors, 
commons^  and  waste  grounds  will  not  by  implication 
convey  the  bed  of  a  river  adjoining  the  land  awarded 
usque  ad  medium  filum. 

A  fortiori,  such  an  award  will  not  convey  the  bed  of 
the  river  where  it  has  been  treated  as  a  separate  tenement, 
and  not  subject  to  commonable  rights,  atid  is  exclusively 
in  the  possession  of  lessees  of  the  lord  at  the  date  both  of 
the  Act  and  the  award. 

Action. 

The  plaintiff  claimed  to  be  the  owner  of  a  several 
and  exclusive  fishery  in  the  half  of  the  Biver  Eden,  in 
the  manor  of  CSumwhitton,  in  the  parish  of  Cum- 
whitton,  in  the  county  of  Oamberland,  adjoining  an 
estate  known  as  Edenbanks,  belonging  to  the  defend- 
ant, Mrs.  Leach,  and  also  claimed  a  right  of  way 
along  the  bed  of  the  river  on  Mrs.  Leach's  property. 

The  action  was  brought  to  restrain  the  defendants 
from  entering  upon  and  trespassing  upon  the  plain- 
tiff's several  fishery,  and  from  preventing  the 
plaintiff  from  using  the  alleged  right  of  way. 

The  defendants  Coulthard  and  Hodgkinson  were 
members  of  an  angling  association,  and  claimed  as 
licensees  of  Mrs.  Leach,  who  claimed  to  be  entitied 
to  the  stream  opposite  Edenbanks,  ad  medium  filum, 
and  they  counter-claimed  for  an  injunction  restraining 
the  plaintiff  from  trespassing  on  her  estate  or  fishing 
in  the  stream. 

In  1796  Frederick,  Earl  of  Carlisle,  lord  of  the 
manors  of  Cumwhitton  and  Cumrew,  was  entitied  to 
the  bed  and  soil  of  the  Eden  throughout  the  manor 
of  Cumwhitton,  which  extended  to  the  middle  of  the 
stream,  and  the  several  fishery  in  the  same,  subject 
only  to  certain  rights  of  the  predecessors  of  a  copy- 
holder named  Ion  to  fish  for  lampreys  in  a  portion 
thereof  somewhat  south  of  Edenbanks.  The  earl's 
right  of  fishery  was  territorial  and  not  manorial  or 
seignorial. 

The  present  Earl  of  Carlisle  conveyed  the  fishery 
to  the  plaintiff  on  the  14th  of  May,  1890,  but  the 
conveyance  did  not  include  the  bed  of  the  river  oppo- 
site Edenbanks,  which  was  expressly  excluded  by  the 
particulars  of  sale.  On  the  26th  of  March,  1894,  the 
plaintiff  bought  up  Ion's  rights. 

Mrs.  Leach's  title  was  foimded  on  an  award  under 
an  Enclosure  Act  of  1796  (36  Geo.  3  c.  xxxix.). 

On  the  16th  of  May  1799,  the  Edenbanks  Estate 
was  sold  to  Eobert  Leach  (under  whom  Mrs.  Leach 
claimed)  under  an  appropriation  for  payment  of 
expenses,  and  this  sale  was  recited  and  confirmed  by 
the  award  of  the  13th  of  April,  1801.  The  bed  of  the 
Eden  was  not  mentioned  either  in  the  Act  or  in  the 
award,  and  the  Eden  was  only  mentioned  as  a 
boundary ;  but  an  island  in  the  river  was  awarded  to 
the  lord. 

The  Edenbanks  estate  was  described  in  the  award 
as  containing  105a.  2r.  35p.,  bounded  on  the  west  by 
the  Biver  Eden.  The  survey,  which  was  incorporated 
with  the  awwrd,  showed  the  boimdary  by  lines 
extending  to  the  edge  of  the  river,  but  not  going  over 
the  bed.     An  addition  of  eight  or  ten  acres  would 


(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
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have  to  be  made  to  the  quantity  if  the  bed  of  the 
river  was  incladed. 

Cn'ppa,  Q,C,y  Swinfen  Eady,  Q,G„  and  Stuart 
Moore,  for  the  plaintiff.  —  The  laolosnre  Commis- 
sioners only  hold  jurisdiction  as  to  moors,  commons, 
and  waste  grounds.  The  fishery  and  bed  of  the  river 
were  not  part  of  the  waste,  but  a  parcel  of  the  manor. 
There  is  no  suggestion  of  any  common  of  piscary, 
and  dearly  a  fishery  is  not  a  moor.  At  the  date  of 
the  Inclosure  Act  the  fishery  was  let,  so  it  was  a 
separate  tenement  and  not  subject  to  commonable 
rights.  The  copyhold  grant  of  the  right  to  fish  for 
lampreys  shows  that  the  stream  was  not  waste. 

They  cited  Duke  of  Devonshire  v,  Fattinaon,  20  Q. 
B.  D.  263,  36  W.  R.  Dig.  217 ;  Labrador  Company  v. 
The  Queen,  [1893]  A.  C.  104,  41  W.  R.  Dig.  26; 
Ewart  V.  Graham,  7  W.  R.  621,  7  H.  L.  Cas.  331. 

CozenS'Hardy,  Q,C,,  and  Micklem,  for  the  defend- 
ants.— The  river  was  part  of  the  waste  along  which 
it  ran,  ad  medium  filum  :  Tilbury  v.  Silva,  45  Ch.  D. 
98,  39  W.  R.  Dig.  60 ;  Eoyal  Fishery  of  the  Banne, 
Davies,  149 ;  Lamb  v.  Newbiggin,  1  Car.  &  K.  549 ; 
Attorney-General  v.  Hanmer,  6  W.  R.  804,  27  L.  J. 
Ch.  837.  The  bed  of  the  river  was  within  the  Act, 
or  the  island  could  not  have  been  allotted  to  the 
lord  ;  it  was  part  of  his  compensation.  The  grant  of 
the  waste  passed  half  the  bed  of  the  river,  as  no 
contrary  intention  is  proved :  Micklethwait  v.  Newlay 
BHdge  Co.,  33  Ch.  D.  133,  35  W.  R.  Dig.  71.  Robert 
Leach  is  directed  by  the  award  to  fence  bis  allotment 
on  every  side  except  the  side  of  the  river.  The 
reservation  clause  did  not  preserve  the  lord's  right  of 
fishery :  Townley  v.  Gibson,  2  T.  B.  701  ;  Sowerby  v. 
Smith,  23  W.  R.  79,  L.  R.  9  C.  P.  524.  The  lessee's 
rights  would  not  have  been  affected,  but  the  rent 
might  be  apportioned. 

Eady,  Q,  C,  in  reply. — ^The  bed  of  the  river  belonged 
to  Lord  Cirlisle  as  owner  of  the  several  fishery: 
Attorney-G  i'leral  v.  Emerson,  [1891]  A.  C.  649,  40 
W.  R.  Dig  90;  Hindson  v.  Ashby,  45  W.  R.  252, 
[1896]  2  Ci.  1.  Prima  facie,  the  bed  would  have 
passed  to  th^  t  laintiff  without  special  words  :  Blackett 
V.  Clayton  ( 1891,  B.,  2,670,  unreported) ;  but  the  par- 
ticulars of  jale  are  admissible  to  rebut  this  presump- 
tion :  Pryor  v.  Petre,  42  W.  R.  435,  [1894]  2  Ch.  11, 
although  they  would  not  be  admissible  to  alter  the 
effect  of  anything  contained  in  the  conveyance : 
Leggott  v.  Barrett,  28  W.  R.  962,  15  Ch.  D.  306. 

He  also  cited  Poole  v.  Huskinson,  11  M.  &  W.  827. 

Our*  adv,  vtdt, 

Aug.  11.— North,  J.,  held  that  a  good  title  had 
been  traced  iu  the  Earls  of  Carlisle  to  the  bed  and  soil 
of  the  Eden  throughout  the  manor  of  Cumwhitton 
and  the  several  fishery  therein,  subject  only  to  the 
interests  of  the  Ion  family,  the  right  of  fishery  being 
a  territorial  and  not  a  manorial  or  seignorial  right, 
and  that  the  earl  had  granted  to  the  plaintiff  all  his 
several  fishery  and  fishery  rights,  but  had  retained 
the  soil  and  bed  of  the  river.  [His  lordship  pro- 
ceeded :]  The  defence  is  that  the  Edenbanks  estate 
(including  the  bed  of  the  Eden  ad  medium  filum)  was 
conveyed  to  Mrs.  LeaoVs  predecessors  in  title  by  the 
award,  and  that  ever  since  the  award  they  and  she 
have  been  in  sole  and  undisturbed  possession  of  such 
bed  and  of  the  right  of  angling  and  fishing  therein. 
There  is  no  evidence  of  any  preservation  of  the  river 
before  1860,  when  the  Carlisle  Angling  Association 
became  tenants.  They  employed  water  bailiffi  and 
watchers  down  to  1870,  when  the  Eden  Fishery  Board 
was  established  and  took  upon  themselves  the  pre- 
servation of  ttie  river.  The  Leaches  never  employed 
keepers  or  watchers.    The  association  often  interfered 

ith  and  thr-atened  to   prosecute  persons   fishing 


without  tickets,  but  in  most  oases  the  penons 
threatened  took  tickets,  and  they  never  did  proseoote. 
Some  of  the  Leaches  or  their  licensees  fished  off 
Edenbanks  without  tickets  and  without  interfereocs, 
and  they  have  discharged  or  warned  off  persons  fish- 
ing there.  Sometimes  suoh  persons  went  away, 
sometimes  they  continued  fishing.  Since  the  case  of 
Duke  of  Devonshire  v.  O'Connor,  38  W.  R.  420,  24 
Q.  B.  D.  468— a  case  I  do  not  think  applicable,  but 
which  they  considered  as  materially  strengthening 
their  position — the  Leaches  have  been  more  vigorous 
in  asserting  their  rights.  Many  of  the  cases  of  so- 
called  discharge  were  occasions  on  which  the  complaint 
was  of  a  trespass,  not  on  the  fishery,  but  on  the  soil  of 
the  Edenbanks  estate,  but  some  were  for  actual  fishing. 
It  is  admitted,  however,  that  none  of  the  Leach 
family  ever  took  legal  proceedings  against  anyone  for 
trespass.  The  result  of  the  evidence  is  that  neither 
party  can  say  that  their  contention  is  supported  hy 
the  acts  or  conduct  of  the  other,  and  it  is  impossihle 
for  me  to  hold  that  the  grounds  upon  which  Duke  of 
Devonshire  v.  Patiinson  was  decided  apply  to  this  case. 
On  the  other  hand,  the  defence  that  from  the  date  of 
the  award  the  Leach  family  has  been  in  sole  and 
undisturbed  possession  of  the  bed  of  the  Eden  ad- 
joining the  Edenbanks  estate  and  of  the  erclusivd 
right  of  angling  and  fishing  there  is  utterly  without 
foundation. 

I  have  now  to  deal  with  the  defendants*  contentioa 
that,  although  the  land  allotted  to  Robert  Leach  on 
the  face  of  the  award  and  plan  does  not  include  the 
bed  of  the  river,  there  is  a  presumption  of  law  th»t 
the  bad  of  the  adjacent  half  of  the  river  passed  to 
him  by  the  awa^.  The  law  on  this  subject  is 
clearly  laid  down  by  Cotton,  L.J.,  in  MickUthwait 
V.  Newlay  Bridge  Co.,  33  Ch.  D.  133,  145,  35 
W.  R.  Dig.  71.  The  defendants  say  that  thii 
precisely  meets  their  case,  but  I  do  not  think  it 
does  for  two  reasons.  I  have  searched  in  vain  for 
any  decision  in  which  the  presumption  in  question  hta 
been  applied  in  the  case  of  an  award,  and  I  feel  some 
difficulty  in  seeing  how  the  statutory  award  which  ii 
imperatively  required  by  the  Act  to  express,  specify, 
and  contain  the  quantity  in  statute  measure,  of  acres, 
roods,  and  percues  contained  in  every  respective 
allotment,  can  be  held  to  operate  as  allotting  not 
only  the  particular  area  correctly  surveyed,  measured, 
and  described,  but  also  an  additional  ten  acres  or  so 
not  included  or  mentioned  in  it.  Lindley,  L.jr., 
seems  to  have  assumed  in  a  case  I  am  g^ing  to  dta 
that  there  may  be  such  a  presumption  in  the  case  of 
an  award,  though  much  must  of  course  depend  upon 
the  language  of  the  Act.  Assuming  this  difficulty  to 
be  got  over,  I  tlunk  it  clear  that  the  presumption  can 
only  apply  where  the  land  in  respect  of  which  it  ii 
invoked  would  clearly  have  passed  if  expressly  men- 
tioned in  the  conveyance.  A  conveyance  of  a  field 
abutting  on  a  road  can  only  operate  to  convey  haU 
of  that  road  when  that  half  belongs  to  the  party 
conveying.  If  it  belongs  to  a  third  party,  it  would 
not  pass  even  if  expressly  mentioned,  and  a  fortiori 
it  could  not  pass  by  presumption.  In  the  present 
case  the  bed  of  the  Eden  was  not,  in  my  opinion, 
within  the  powers  or  j  urisdiction  of  the  commissioners, 
and  could  not  have  been  allotted  by  them.  The  Act 
is  merely  for  dividing  the  moors,  commons,  and  waste 
grounds  in  the  manors  and  parishes  of  Cumwhitton 
and  Cumrew.  The  Eden  itself  is  never  referred  to  iu 
the  Act  or  in  the  award,  except  where  it  is  referred 
to  as  bounding  a  lot.  The  biad  of  the  Eden  is  not 
referred  to  either  in  the  Act  or  in  the  award. 

The  question  what  is  waste  of  the  manor  is  a 
question  of  fact,  to  be  solved  by  the  consideration 
how  the  locus  in  quo,  and  other  property  of  siaiilar 
character  in  the  vicinity,  has  been  used  and  enjoyed. 
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I  do  not  doubt  that  in  some  cases  the  bed  of  a  river 
may  be  waste  of  a  manor,  as,  for  instance,  in  Tilbury 
▼.  Silva,  where  it  was  clearly  proved  that  the  copy- 
iiold  tenants  of  the  manor  had  a  customary  right  of 
fishing  in  half  a  river,  and  the  homage  so  presented 
st  every  yearly  manor  court!     In  the  present  case 
there  is  not  a  tittle  of  evidence  of  the  sort,  or  that 
any  tenants  of  the  manor  had  any  right  of  fishing  or 
oommonable  rights  of  any  kind  over  such  bed.    No 
entry  from  any  court  roll  is  produced  showing  that 
any  common  rights  of  the  copyholders  existed  in  the 
Eden,  or  that  its  bed  was  part  of  the  wastes  of  the 
manor.    The  case  of  Ion's  tenement  in  the  immediate 
Tiemity  shows  that,  so  far  from  being  waste  of  the 
the  manor,  the  bed  of  the  river  was  part  of  the  lord's 
demesne,  of  which  a  tenant  had  a  special  and  ezdu- 
sive  giant  by  copy.    Jones  v.  Williama,  2  M.  &  W. 
326,  shows  that  this  evidence  is  admissible  on  the 
main   question.      And    more,    the    fishery  opposite 
Edenbeoiks  was  actually  let  at  the  date  of  the  Act 
to  one  set  of  persons,  and  at  the  date  of  the  award  to 
another.    It  was  a  separate  tenement  of  the  lord,  the 
rent  of  which  belonged  to  the  lord,  the  tenement 
beiog  in  the  exclusive  possession  of  his  tenants.     It 
was  said  that,  according  to  Taumley  v.  Gibson,  2  T.  E. 
701,  the  tenant  would  not  be  affected  by  the  allot- 
ment, but  the  right  to  the  rent  would  pass  to  the 
allottee  of  the  reversion,  and  an  apportionment  would 
be  necessary.    This  would  be  so  if  the  subject  demised 
was  part  of  the  waste  to  be  allotted ;  but  the  lease  is 
important,  as  showing  that  the  fishery  is  a  separate 
tenement,  not  subject  to  commonable  rights  at  all, 
nor  within  the  purview  of  the  Inclosure  Act.     It  is 
not  conceivable  that  in  the  present  case  any  appor- 
tionment of  the  rent  of  the  lease  was  in  contemplation. 
In  fact  there  is  nothing  whatever  in  the  Act,  the 
award,  or  the  evidence  to  indicate  that  the  bed  of  the 
£den  was  within  the  Act,  or  was  intended  to  be 
aiEected  by  it,  or  that  the  Inclosure  commissioners 
contemplated  dealing  with  it  in  any  way.    This  is  my 
first  reason  for  saying  that  the  presumption  of  law 
upon  which  the  defendants  rely  has  no  application  to 
the  present  case. 

[His  lordship  then  referred  to  Hindson  ▼.  Ashby, 
45  W.  E.  252.  [1896]  2  Ch.  1,  and  to  the  judg- 
ments of  I^dley  and  A.  L.  Smith,  L.JJ.]  If  the 
decision  in  that  case  was  right,  it  follows  that  the 
defendants'  contention  in  the  present  case  is  un- 
nnfoondod.  That  the  Earl  of  Carlisle  was  entitled  to 
the  bed  of  the  river  and  the  fishery  above  it  at  the 
date  both  of  the  Act  and  award  seems  to  me  estab- 
lished by  the  evidence.  Moreover,  the  defendants 
eaanot  dispute  this,  for  their  whole  claim  is  based 
i^pii  the  award,  and  they  are  nowhere  if  the  earl  was 
not  then  entitled  to  the  river  and  fishery.  To  adopt 
the  words  of  Lindley,  L.  J.,  <*  the  bed  of  the  river 
dearly  did  not  pass  to  the  defendants'  predecessors  by 
the  allotment"  made  in  1801.  In  words  it  certainly 
did  not,  and  any  presumption  which  might  have 
Msistedthe  allottee  is  displaced  by  the  evidence  in 
fivoar  of  the  owner  of  the  fishery.  Even  if  the  bed 
of  the  river  was  waste  of  the  manor,  the  result  is  the 
mae,  for  it  is  not  allotted  to  Mrs.  Leach's  prede- 
oeanr,  and  there  is  no  presumption  to  help  her  to  it, 
nd  whatever  was  not  allotted  by  the  award  must 
Koain  in  the  lord.  In  my  opinion,  therefore,  the 
fdaintiffhas  established  his  title  to  the  fishery  opposite 
Edenbanks,  but  this  will  not  interfere  with  the 
enjoyment  by  Mrs.  Leach  of  the  usual  rights  of 
i^Mrian  owners  other  than  the  right  of  fishing.  I 
have  not  thought  it  necessary  to  comment  upon  a 
■Mtion  of  the  Inclosure  Act  upon  which  a  great  deal 
of  argument  was  addressed  to  me  referring  to  seign- 
orial  and  manorial  rights.  I  do  not  think  thac  it 
■^Eects  the  questions  I  have  to  deal  with.    The  right 


to  the  bed  of  the  river  in  this  case  seems  to  me  to  have 
been  from  the  first  a  territorial  right,  the  bed  within 
the  manor  being  part  of  the  demesne  lands  of  the 
lord.  If,  on  the  other  hand,  the  lord's  right  to 
the  fishery  was  in  reality  a  seignorial  or  manorial 
right,  it  appears  to  me  that  it  would  be  saved  or 
reserved  by  that  section  which  is  almost  identical 
with  the  section  considered  by  the  Court  of  Appeal 
in  Duke  of  Devonshire  v,  0*  Connor',  On  one  point 
Mrs.  Leach  is  entitled  to  succeed — as  to  the  alleged 
right  of  way  along  the  bank  of  the  river.  When  the 
earl's  access  to  the  river  across  the  common  land  was 
about  to  be  interrupted  by  the  allotment  thereof,  it  is 
difficult  to  say  why  he  did  not  claim  to  have 
a  right  of  way  or  private  way  for  fishermen,  keepers, 
&c.,  set  out  in  his  favour  sdong  the  bank.  Such  a 
claim  would  not  have  been  rejected,  but  probably  the 
professional  fishermen  had  their  boats  and  nets,  and 
the  anglers  being  few  in  number  no  interference  was 
anticipated.  But  there  is  now  no  remedy  by  the 
award,  the  earl  received  a  large  allotment  in  lieu  of  and 
as  and  for  full  compensation  of  his  right  and  interest 
as  lord  of  the  barony  of  Gilsiand  and  the  two  manors 
in  and  to  the  soil  of  the  residue  of  the  said  moors, 
commons,  and  waste  grounds,  and  Edenbanks,  thus 
freed  and  released  from  all  rights  of  the  earl,  was 
allotted  to  E.  Leach  as  his  freehold  to  all  intents 
and  purposes  whatsoever. 

Declaration  that  the  plaintiff  is  entitled  to  a 
several  fishery  in  the  half-stream  of  the  Eden 
within  the  manor  of  Gumwhitton  so  far  as  it 
adjoins  the  Edenbanks  estate.  Injunction  to  re- 
strain the  defendants,  their  servants,  and  agents 
from  entering  and  trespassing  upon  such  fishery 
and  interfering  with  the  plaintiff  and  his  tenants 
and  licensees  in  the  enjoyment  thereof.  Dis- 
miss the  action  so  far  as  it  seeks  other  relief. 
On  counter-claim  injunction  restraining  plaintiff,  his 
servants,  and  agents  from  entering  and  trespassing 
upon  the  Edenbanks  estate.  Dismiss  counter-claim 
so  far  as  it  seeks  to  restrain  the  plaintiff,  his  servants, 
and  agents  from  fishing  in  the  half- stream  of  the 
Eden  in  the  manor  of  Gumwhitton  where  its  adjoins 
the  Edenbanks  estate.  Parties  to  have  costs  of  issues 
upon  which  they  succeeded;  costs  to  be  set  off. 
Judgment,  was  dated  the  day  argument  was  concluded, 
as  in  Turner  v.  London  and  South'  Western  Railway 
Co,,  L.  E.  17  Eq.  661.  22  W.  E.  Dig.  209,  the  de- 
fendant, Mrs.  Leach,  Laving  died  since  that  day. 

Solicitors  for  the  plaintiff,  Harrison  A  Powell,  for 
Saul,  Garlisle. 

Solicitors  for  the  defendants.  Flux  &  LeadbiUer,  for 
Dobinson  &  Walker,  Garlisle. 


Ghan.  Div.  \ 
Stirling,  J. ) 


July  14-17,  20,  21 ;  Nov.  23. 


London  and  North- Western  Eailway  v.  Eural 
District  Gotjnoil  of  Euncorn.  (a.) 

Local  government — Sewers — Drains  constructed  by  rail" 
way  company — Vesting  i7i  local  authority — Railway 
Clauses  Act,  1845  (8  Vict,  c,  20).  ss,  1,  Q%— Public 
Health  Act,  1875  (38  cfe  39  Vict.  c.  55),  ss,  4,  13  (2). 

The  special  Act  of  a  railway  company  expressly  in- 
corporated the  provisions  of  the  Railway  Clauses  Act, 
1845,  and,  pursuant  to  such  last-mentioned  Act,  the 
railway  company  constructed  certain  pipes  and  drains 
for  the  pwrpose  of  carrying  away  water  from  lands  lying 

(a.)  Eeported  by  W.  Scott  Thompson,  Esq.,  Barrister- 
at'Law. 
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High  Coubt. 


L.  &  N.-W,  By.  v.  Busaii  District  Coxtnoil  of  Bukcobn. 


High  Court. 


near  the  railioay.  Down  etich  pipes  and  drains,  hut 
without  the  knowledge  of  the  raUway  company ,  some 
sewage  from  houses  erected  on  adjoining  lands  found  its 
way. 

Held,  that  the  special  Act  must  he  read  as  if  hy  it  all 
the  provisions  of  the  Railway  Clauses  Act  were  in  terms 
re-enacted;  that  the  pipes  and  drains  in  question  were 
therefore  made  under  a  private  Act  of  Parliament,  and 
therefore  fell  within  the  second  exception  contained  in 
section  18  of  the  Public  Health  Act,  1875,  and  had  not 
vested  in  the  local  authority. 

By  the  writ  in  this  aotion  the  plaintifia  claimed  an 
injunction  to  restrain  the  defendants  from  connect- 
ing certain  new  sewers  of  the  defendants  in  the  town- 
ship of  Helsby  and  parish  of  Frodsham,  in  the  county 
of  Chester,  with  certain  land  drains  and  ditches  of 
the  plaintiffs,  and  from  causing  or  penmtting  sewage 
or  water  to  flow  from  the  said  new  dewers  of  the 
defendants  into  the  said  ditches  and  land  drains  of 
the  plaintiffs. 

There  were  no  pleadings  in  the  action. 

The  question  at  issue  was  whether  the  land  drains 
and  ditches  mentioned  in  the  writ  (which  were  con- 
structed in  their  own  lands  by  the  plaintiffs  or  tiieir 
predecessors  in  title)  were  vested  in  the  plaintiffs  or 
(as  the  defendants  alleged)  under  the  provisions  of  the 
Public  Health  Act,  1875,  had  become  vested  in  the 
defendants  as  the  rural  sanitary  authority  of  the  dis- 
trict. 

At  the  trial  a  considerable  number  of  witnesses 
were  examined  on  behalf  of  the  plaintiffis  and  defend- 
ants respectively. 

The  result  of  their  evidence  and  the  facts  of  the 
case  are  fully  stated  in  his  lordship's  judgment. 

Hastings,  Q,C.,  and  Shearman,  for  the  plaintiffs, 
referred  to  London  and  Blackwall  Railway  Co,  v. 
Limehouse  District  Board  of  Works,  5  W.  B.  64,  3  K. 
&  J.  123 ;  City  and  South  London  Railway  Co,  v. 
Londo7i  County  Council,  40  W.  B.  166,  £1891]  2  Q.  B. 
613  ;  London  County  Council  v.  School  Board  for 
London,  40  W.  B.  604,  [1892]  2  Q.  B.  606 ;  Header  v. 
West  Gowes  Local  Board,  40  W.  B.  676,  [1892]  3  Ch. 
18 ;  R,  V.  Oodmanchester,  13  W.  B.  155,  14  ib,  375, 
5  B.  &  S.  886,  936,  L.  B.  1  Q.  B.  328 ;  Staffordshire 
and  Worcestershire  Canal  v.  Birmingham  Canal,  L.  B. 
1  H.  L.  254,  267,  15  W.  B.  H.  L.  Dig.  22 ;  Mulliner 
V.  Midland  Railway  Co,,  27  W.  B.  330,  11  Ch.  D. 
611  ;  Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Cas. 
623,  32  W.  B.  Dig.  112. 

Jelf,  Q.C,  and  E,  P,  Hewitt,  for  the  defendants, 
cited  Acton  Local  Board  v.  Batten,  28  Ch.  D.  283, 
33  W.  B.  Dig.  128;  Ferrand  v.  Hallas  Land  and 
Building  Society,  41  W.  B.  580,  [1893]  2  Q.  B.  135 ; 
Falconar  v.  Corporation  of  South  Shields,  11  Times 
L.  B.  Bep.  223 ;  R,  v.  Vestn/  of  St.  Matthew,  Bethnal 
Green,  44  W.  B.  569,  74  L.  T.  Bep.  701 ;  Homsey 
Local  Board  v.  Davis,  [1893]  1  a  B.  756,  41  W.  B. 
Dig.  127;  and  Travis  v.  Uttley,  42  W.  B.  461,  [18941 
1  Q.  B.  233. 

Shearman,  in  reply,  cited  Ooldsmid  v,  Tunbridge 
Wells,  14  W.  B.  562,  L.  B.  1  Ch.  App.  349. 

The  following  cases  were  also  referred  to  :  Queen  v. 
Fisher,  11  W.  B.  69.  3  B.  &  8.  191 ;  Queen  v.  Brown, 
15  W.  B.  988,  L,  B.  2  Q.  B.  630 ;  and  The  Rhondda 
and  Swansea  Railway  Co,  v.  Talbot,  [1897]  2  Ch.  131, 

Stirung,  J. — The  plaintiffd  are  the  successors  of  a 
railway  company  constituted  by  an  Act  of  Parliament 
passed  in  1846  (with  which  the  Bail  way  Clauses  Act 
of  1845  is  incorporated)  for  the  purpose  of  making  a 
railway  from  the  Chester  and  Birkenhead  Bailway  to 
the  Manchester  and  Birmingham  Bailway.  This  rail- 
way was  made  about  the  year  1850.  Subsequently 
by  an  Act  of  Parliament  passed  in  1861  it   was, 


tocher  with  all  the  rights  and  obligationB  of  the 
original  company,  transferred  to  the  plaintiffin.    The 
railway  runs  from  Chester  to  Warrington,  in  the 
direction  from  south-west  to  north-east,  and  paiws 
near  the  village  of  Helsby,  where  there  is  a  station. 
In  the  neighbourhood  of  Hebby  the  land  on  the  south- 
east of  the  line  slopes  from  a  considerable  height  to  the 
railway,  which  is  constructed  on  an  embankment  On 
the  opposite  side  of  the  line  the  land  is  flat  and  marshy, 
and  is  locally  known  as  ''  the  marshes."    A  little  to 
the  south  of  Helsby    station  the  plaintiffs  are  the 
owners  of  a  strip  of  land  on  the  south-east  of  the  line 
abutting  on  a  field  ^which  was  formerly  two  fields) 
now  in  the  occupation  of  the  Helsby  Cricket  Club, 
which  I  shall  designate  as  the  Helsby  Athletio  Field. 
This  field  is  separated  from  the  plaintiffs'  property  by 
a  ditch,  beyond  which,  and  nearer  the  line,  are  a  post, 
fence,  and  hedge.    On  the  north-west  side  of  the  line 
the  plaintiff's  property  extends  to  a  flash  or  pool  of 
watc^,  formed  by  the  excavation  of  the  soil  lued  iu 
constructing  the  railway  embankment.    Between  the 
railway  and  the  flash  is  a  second  line  of  railway 
running  from  Hooton  to  Warrington,  and  betweea 
these  two  lines  is  a  triang^ar  space  partiy  oooupisd 
by  sidings  and  partly  unused  at  present,  but  inteDided 
for  the  construction  of  accommodation  works  as  the 
traffic  develops.    Previously  to  1896  the  athletic  field 
consisted,  as  I  have  said,  of  two  flelds  s«^rated  by  a 
ditch  which  has  now  been  filled  up.    At  the  north  Mid 
south  sides  of  the  field  are  still  existing  pipes.    These 
communicate  by  means  of  9-inch  pipes  with  a  system 
of  pipes  and  drains  on  the  plaintiffs'  land,  and  situate 
partiy  on  the  south-east  and  partiy  on  the  north-west 
side  of  the  line.    AU  of  them,  after  passing  under  the 
flrst-mentioned  railway  ultimately  join  an  18-iuch 
pipe  which  passes  under  the  second  line  of  railway 
and  discharges  into  the  fiash  or  pool  already  mentioned. 
It  is  as  to  the  ownership  of  this  system  of  pipes  or 
drains  that  the  dispute  has  arisen.    There  is  no  ques- 
tion that  they  have  all   been    constrnoted  by  the 
plaintiffs  or  their  predecessors  in  titie.    Those  which 
lie  on  the  south-east  side  of  the  first  line  and  which 
pass  under  it  were  so  constructed  in  1860,  at  the  time 
when  the  railway  was  originally  made.    Those  which 
lie  on  the  north-west  siae  of  the  railway  have  had 
their  course  and  position  altered  from  time  to  time  to 
suit  the  requirements  and  convenience  of  the  plaintiffs, 
and  are  now  some  eight  or  ten  feet  under  the  level  of 
the  ground.    On  the  south-east  side  of  the  line  the 
average  gradient  is  1  in  26.    On  the  north-west  it  ii 
only  1  in  107,  and  for  a  considerable  portion  of  tiieir 
course  the  pipes  or  drains  on  the  latter  (that  is,  on  the 
north-west)  side  are  practically  leveL    The  ditdieson 
the  north  and  soutn  sides  of  the  athletic  field  were 
and  are,   and  that  which  formerly  ran   down  the 
middle  of  it  was  (apart  from  the  nser  of  which  I  shall 
presentiy  spei^),  ordinary  country  ditohes  such  as 
are  found  all  over  Enghmd,  and,  according  to  the 
evidence  of  the  defendants'  witness  Mr.  Brandretii, 
before  the  making  of  the  existing  line  of  railway, 
were  continued  down  to  the  marshes. 

At  the  trial  the  plaintiffs'  case  was  rested  on  an 
alleged  user  of  the  ditches  in  the  athletio  field  for  the 
purpose  of  oarr3dng  off  the  sewage  from  eig^t  houses 
on  the  south-east  side  of  the  line.  This  sewage,  it 
is  alleged,  passed  from  the  ditches  to  the  system  of 
pipes  or  drains  already  mentioned,  and  oonseqnentiy 
it  is  contended  that  these  have  become  sewers  within 
the  meaning  of  the  Public  Health  Act,  1875,  and  are 
vested  in  the  defendants. 

Before  dealing  with  any  question  of  law  I  shall 
consider  how  the  facts  stand  as  regards  the  user  of 
the  two  ditches  and  the  pipes  for  the  purpose  of  con- 
veying sewage.  Such  nser  is  sud  to  have  taken  i^aoe 
in  connection  with  the  eight  houses  which  I  have 
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mentioned.  Tkese  are  numbered  1  to  8  on  the  plans 
in  evidence,  and  may  be  dealt  with  in  three  gpronps, 
the  first  oonsisting  of  those  numbered  1  and  2»  the 
aeoond  of  Nos.  3,  4,  and  8,  and  the  third  of  Nos.  5, 
6,  and  7.  [His  lordship  then  dealt  in  detail  with  the 
evidence  as  to  the  drainage  of  each  of  these  groups, 
and  stated  the  result  of  such  evidence  as  follows :] 
It  thus  appears  tlwt  the  <L:ainage  of  Kos.  1  and  2 
was  from  the  year  1872,  and  that  of  Nos.  5,  6,  and  7 
was  from  the  year  1873,  in  connection  with  the  ditch 
on  the  north  side  of  the  athletic  field,  and  that  the 
drainage  of  Nos.  3,  4,  and  8  had  from  the  year  1877  a 
connecdoa  with  the  ditch  which  formerly  ran  down 
the  middle  of  the  same  field,  and  this  state  of  things 
continnad  up  till  1896.  [His  lordship  then  dealt  with 
the  evidence  as  to  the  passing  of  sewage  down  the 
ditches,  and  proceeded  :J  The  conclusion  appears  to 
be  that  during  the  periods  mentioned  a  certain 
quantity  of  sewage,  not,  I  think,  very  great,  did  find 
its  way  from  all  the  houses  along  the  two  ditches  into 
the  pipes  or  drains  on  the  plaxntifiGs'  lands,  but  at  the 
fame  time  there  was  nothing  to  affect  the  plaintiffs 
with  knowledge  that  before  1896  such  sewage  did  so 
pass  into  that  system  of  pipes  or  drains.  In  1 896  the 
ditch  down  the  middle  of  the  athletic  field  was  closed 
with  the  assent  of  the  defendants,  who  also  in  that 
year  proceeded  to  convey  the  sewage  into  the  diteh  at 
the  south  of  the  field,  whence  it  passed  into  the  pipes 
and  drains  in  the  plaintiffs'  lands.  This  was  objected 
to  by  the  plaintiffs,  and  the  defendants  abandoned 
the  use  of  the  southern  ditch  and  carried  the  sewage 
into  that  on  the  north  side  of  the  field.  The  question 
in  this  action  is  whether  they  are  entitled,  as  a 
matter  of  law,  to  do  so. 

It  is  admitted  by  the  defendants  that,  if  they  are 
so  entitled,  then  they  are  bound  so  to  deal  with  the 
pipes  and  drains,  and  the  sewage  passing  through 
them,  that  no  nuisance  shall  be  caused  to  the  plain- 
tiffi  or  to  any  other  person.  In  this  action  no 
question  of  nuisance  is  raised.  Before  examining  the 
provisions  of  the  Public  Health  Act,  1875,  on  which 
the  defendants  rely,  I  think  it  is  desirable  to  consider 
what  were  the  rights  and  obligations  of  the  plaintiffs 
and  their  predecessors  in  title  in  respect  of  these 
drains  and  pipes  under  the  special  Act  for  construct- 
ing the  railway  and  the  general  Acts  incorporated 
therewith. 

The  special  Act  contains  in  itself  nothing  which 
directly  reLates  to  these  drains,  but  there  is  incor- 
porated with  it,  as  I  have  already  stated,  the  Bail- 
way  Glauses  Act,  of  which  two  sections  are  material. 
The  first  is  section  16,  which  provides  that:  [His 
lordship  read  the  section.] 

Therefore  the  drains  there  spoken  of  are  to  be 
made  for  the  purpose  either  of  constructing  the  railway 
or  the  accommodation  works  connected  therewith. 
Section  68  deals  with  accommodation  works.  [His 
lordship  read  the  section,  and  also  sections  69, 70,  and 
73.]  It  seems  clear  that  all  drains  constructed  under 
section  16  or  section  68  were  to  remain  under  the 
control  and  management  of  the  railway  company. 

Some  discussion  took  place  at  the  trial  as  to  the 
purpose  for  which  the  system  of  pipes  and  drains 
has  been  constructed  by  the  plaintiffs  or  their 
predecessors.  There  is  no  direct  evidence  on  the 
point  and  it  is  obvious  that  a  system  of  drainage  such 
as  now  exists  is  necessary  as  well  for  the  protection 
of  the  railway  embankment  as  for  the  accommo- 
dation of  the  adjoining  lands.  The  embankment  of 
the  plaintiffis  must  necessarily  dam  up  the  water 
(wlkich  in  times  of  storm  is  of  considerable  amount) 
coming  down  the  slopes  to  the  south-east  of  the 
fine,  and  the  stability  of  the  embankment  might  be 
endangered  hv  reason  of  the  great  pressure  if  means 
were  not   taJcen  to   prevent   the   accumulation    of 


water.  At  the  same  time  the  embankment  would 
probably  throw  back  the  water  on  the  adjoining  lands, 
and  certainly  would  prevent  the  water  from  being 
conveyed  away  from  those  lands  (in  the  language  of 
section  68)  **  as  clearly  as  before  the  making  of  the 
railway." 

It  becomes,  therefore,  the  duty  of  the  railway  com- 
pany, under  section  68,  to  construct  drains  and  other 
passages  suf&cient  to  convey  away  the  water.  Seeing 
that,  according  to  the  defendants'  own  evidence,  the 
ditohes  before  the  construction  of  the  railway  ran 
straight  on  to  the  marshes  without  any  interruption, 
I  cannot  doubt  that  the  pipes  and  drains  were  con- 
structed for  the  purpose  of  fulfilling  this  statutory 
duty. 

In  the  case  of  The  Queen  v.  Fiaker  it  was  held  that 
the  drains  and  other  passages  for  the  conveyance  of 
water  which  the  railway  company  is  bound  to  provide 
are  to  be  such  as  are  required  at  the  time  when  the 
land  is  token,  and  not  such  as  might  be  necessary  at  a 
subsequent  date  when  the  land  might  be  applied  to 
uses  of  a  totelly  different  kind.  This  decision  was 
followed  in  the  case  of  The  Queen  v.  Brown,  and  has 
been  recently  approved  by  the  Court  of  Appeal  in 
Rhondda  and  Swansea  Railway  Co»  v.  Talbot. 

When  the  railway  was  made  the  only  houses  in 
existence  were  Nos.  3  and  4.  Consequently  the 
owners  of  the  other  houses  have  not  any  rights  under 
the  section.  Further,  as  regards  Nos.  3  and  4,  there 
is  nothing  to  show  that  the  flow  of  liquid  sewage 
from  them  was  at  that  time  substantial,  or  reached 
the  site  of  the  railway,  or,  indeed,  any  of  the  ditohes 
which  I  have  mentioned.  Such  overflow  as  then 
existed,  if  it  crossed  the  road,  passed  into  the  field 
opposite  the  houses,  and  may  well  have  been  absorbed 
or  evaporated  there,  and,  in  any  case,  would  not 
reach  the  plaintiffs'  drains  or  ditohes  in  the  shape  of 
sewage.  The  overflow  in  the  road  did  not  attract  the 
notice  of  the  authorities  till  1871,  at  which  time, 
according  to  the  evidence  of  Mr.  Beswich,  Nos.  3  and 
4,  were  in  the  occupation  of  a  tenant  who  kept  a 
larger  stock  of  cattle  on  the  farm  than  before. 

Looking  at  all  the  circumstances,  I  come  to  the 
conclusion  of  fact  that  these  drains  and  pipes  were 
not  constructed  for  the  purpose  of  carrying  away 
sewage  from  any  house,  but  were  constructed  (in  the 
language  of  the  Act  of  1845)  for  the  purpose  of  con- 
veying the  water  **as  clearly  from  the  lands  lying 
near  or  affected  by  the  railway  as  before  the  making 
of  the  railway." 

I  now  come  to  the  provisions  of  the  Public  Health 
Act,  1875.  The  material  sections  are,  first,  section  4, 
which  contcuns  the  following  definitions  of  "  drain  " 
and  *'  sewer."  [His  lordship  read  these  definitions, 
also  sections  13,  2ad  exception,  15,  21,  and  327.] 
Now,  it  is  quite  clear  that  the  policy  of  this  Act  is  that 
as  regards  sewers  to  which  it  relates  they  are  to  be 
vested  in  the  local  authority,  and  to  be  under  their 
control,  and  under  section  21  the  public  within  the 
district,  that  is  to  say,  such  of  the  public  as  are 
owners  or  occupiers  of  premises  within  the  district 
have  certain  rights  given  to  them  of  making  use  of 
these  sewers.  The  control  and  management,  there- 
fore, of  such  sewers  as  these,  is  quite  different  from 
the  control  and  management  which  is  provided  for  by 
the  Act  of  1845. 

It  was  admitted  in  argument  on  behalf  of  the 
defendants  that  if  the  system  of  pipes  and  drains  in 
the  plaintiffs*  land  is  a  sewer  within  the  meaning  of 
the  Act  the  duty  of  maintaining  and  repairing  it  falls 
upon  the  defendants.  The  contention  on  behalf  of 
the  defendants  may  be  stated  as  follows :  The  pipes 
and  drains  are  at  the  present  time,  and  were  previously 
to  1896,  used  de  facto  for  the  drainage  of  more  than 
one  building  only.      Qonsecjuently  they  are  sewers 


124 


THE  WEEKLY  REPORTER.       id^jmwi     Vol.  xlvi. 


High  Court. 


L.  &  N.-W.  Ey.  v.  Rural  DisTRicrr  Council  of  Euncorw. 


High  Court. 


within  the  definition  of  section  4,  and  consequently, 
it  is  said,  are  vested  in  the  defendants  under 
seotion  13. 

To  this  the  plaintifiEs  make  several  answers.  It  is 
said,  first,  that  none  of  the  owners  of  the  houses  in 
question  had  acquired  against  the  plaintiffs  any  legal 
title  to  send  sewage  into  these  pipes  and  drains,  that, 
according  to  the  doctrine  of  if u/h'ner  v.  The  Midland 
Railway  Co,,  approved  in  the  House  of  Lords  in  The 
Ayr  Harbour  Trustees  v.  Oswald,  it  was  competent  for 
the  plaintiffs  at  any  time  to  put  an  end  to  the  user 
which  had  taken  place,  and  that  the  vesting  under 
section  13  does  not  put  an  end  to  this  right.  On  this 
the  case  of  The  Queen  v.  The  Oodmanchester  Board  of 
Health  was  particularly  referred  to,  and  more 
especially  the  observations  of  Cockbum,  L.C.J.,  at 
p.  899  ot  the  report  in  5  B.  &  8.,  where  a  strong 
opinion  was  expressed  that  the  Public  Health  Act, 
1848  (the  provisions  of  which  were  very  similar  to 
those  of  tiie  Aot  of  1875  in  this  respect),  was  not 
intended  to  interfere  with  rights  of  a  private 
nature. 

It  was  said,  secondly,  that  the  rights  vested  in  the 
plaintifiEs  by  their  special  Act  for  a  specific  purpose 
cannot  be  held  to  be  overridden  by  a  subsequent 
statute  conferring  upon  a  public  body  general  powers 
for  a  different  purpose,  and  on  this  were  cited  the 
case  of  The  London  atid  Blackwall  Bailway  Co,  v.  Lime- 
house  District  Board  of  Works,  and  the  more  recent 
cases  of  The  City  and  South  London  Bailway  Co,  v. 
London  County  Council,  and  The  London  County  Council 
V.  The  School  Board  for  London. 

Thirdly,  it  was  contended  that  the  pipes  and  drains 
in  question,  if  sewers  within  the  Act,  are  '*  sewers 
made  and  used  for  the  purpose  of  draining  land  under 
a  local  or  private  Act  of  Parliament "  and  consequently 
fall  within  the  second  exception  of  section  13. 

I  have  come  to  a  conclusion  on  this  last  point  in 
favour  of  the  plaintiffs,  and  this  being  so  it  is  un- 
necessary to  express  a  concluded  opinion  on  either  of 
the  other  points.  I  may  however  say,  with  respect 
to  the  first,  that  as  at  present  advised  I  am  not  satis- 
fied that  the  plaintiffs*  argument  is  consistent  with 
the  general  scheme  of  the  Public  Health  Act,  1875. 
It  is  well  established  by  cases  decided  subsequently  to 
that  of  The  Queen  v.  The  Oodmanchester  Local  Board, 
that  the  Public  Health  Aot  does  apply  to  sewers  con- 
structed by  the  owner  of  houses  on  his  own  land  for 
the  use  of  those  houses,  and  consequently  the  Act 
does  to  some  extent  interfere  with  private  rights.  As 
regards  the  second,  although  the  rule  as  to  construc- 
tion of  statutes  which  is  rdied  on  is  well  established, 
still  it  is  one  which  yields  to  indication  of  contrary 
intention 

Now,  section  13  of  the  Public  Health  Act,  1875, 
and  also  the  definition  in  section  4  show,  apparently, 
that  the  Legislature  contemplated  that  the  provisions 
of  section  13  might  possibly  affect  sewers  which  had 
been  brought  into  existence  under  prior  legislation, 
for  there  are  excepted  from  the  operation  of  the  wide 
terms  of  the  enacting  part  a  class  of  sewers  made 
under  the  authority  of  certain  Acts  of  Parliament, 
and  I  am  not  at  present  satisfied  that  sewers  of  a 
different  statutory  origin  than  that  mentioned  in  the 
Act  were  meant  to  be  excepted. 

I  will  proceed,  then,  to  consider  the  exception  con- 
tained in  section  13  of  *'  sewers  made  for  the  purpose 
of  draining,  preserving,  or  improving  land  under  any 
private  or  local  Act  of  Parliament.*' 

I  have  already  stated  that  in  my  opinion  the  drains 
and  pipes  in  question  were  constructed  for  the  purpose 
of  carrying  the  water  from  the  lands  lying  near  or 
affected  by  the  railway  as  clearly  as  before  the  making 
of  the  railway,  or,  in  other  words,  for  the  purpose  of 
conveying  away  the  water  which,  as  matters  stood 


when  the  railway  was  constructed,  did,  or  might,  find 
its  way  into  the  ditches  which  iuterseoted  the  land 
adjoining  the  line.  The  object  of  these  ditches  was 
to  drain  that  land.  I  think,  therefore,  the  pipes  and 
drains  were  made  for  the  purpose  of  drainine  tiie  land 
through  which  these  ditches  ran.  They  have  ever 
since  been  used  for  that  purpose,  and  the  adjoining 
owners  have  tiie  right,  it  appears  to  me,  to  insist  as 
against  the  railway  company  that  they  shall  continue 
to  be  so  used. 

It  was  said,  however,  that  they  were  made,  not 
under  a  local  or  private  Act  of  Parliament,  but  under 
a  general  statute — namely,  the  Bailway  Clauses  Aot, 
1845. 

That  turns  on  the  very  first  dsuse  contained  in 
that  Act,  by  which  it  is  enacted  that  *'  this  Aot  shaU 
apply  to  every  railway  which  shall  by  any  Act  which 
shedl  hereafter  be  passed  be  authorized  to  be  con- 
structed, and  this  Act  shall  be  incorporated  with  such 
Act,  and  all  the  clauses  and  provisions  of  this  Act, 
save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  Act,  shall  apply  to  the  under- 
taking authorized  thereby,  so  far  as  the  same 
shall  be  applicable  to  such  undertaking,  and  shall, 
as  well  as  the  clauses  and  provisions  of  every 
other  Act,  which  shall  be  incorporated  with  such 
Act,  form  part  of  such  Act,  and  shall  be  construed 
together  therewith  as  forming  one  Act.'' 

It  is  said  that  this  enactment  which  I  have  read  is 
part  of  the  general  law  of  the  land,  and  therefore 
these  drains,  having  been  made  under  a  power  con- 
tained in  that  general  Act,  were  not  made  under  any 
local  or  private  Act  of  Parliament. 

How  the  matter  would  have  stood  if  there  had 
been  no  express  incorporation  of  the  public  Act  in 
the  special  Act  it  seems  to  me  unnecessary  to  say,  bat 
it  is  obvious  that  the  very  first  section  contemplates 
an  incorporation  of  the  Act  of  1845  in  every  subse- 
quent railway  Act,  and  it  provides  that  the  Act 
which  is  so  incorporated  shall  be  construed  together 
with  it  as  forming  one  Act.  Now,  the  Legislature 
complied  with  that  direction  and  incorporated  in 
terms  the  Bailway  Clauses  Act,  1845,  with  the 
special  Act  under  which  the  railway  was  constructed. 
That  special  Act  must  therefore,  it  seems  to  me,  he 
read  as  if  the  provisions  of  the  Bailway  Clauses  Act, 
1845,  had  been  repeated  verbatim  in  it,  and  I  think 
that  these  pipes  and  drains  were  under  these  circum- 
stances made  under  this  special  Act. 

But  it  was  further  said  that  the  plaintiffs'  special 
Act  being  one  for  the  construction  of  a  railway  was 
not  such  an  Act  of  Parliament  as  is  contemplated  in 
section  13,  sub-section  2,  or  in  section  327,  sub- 
section 1. 

Now,  the  language  of  the  Act  is  *'  sewers  made 
and  used  for  the  purpose  of  draining,  preserving,  or 
improving  land  under  any  local  or  private  Act  of 
Parliament."  This  contention  seems  to  me  to  he 
based  on  a  transposition  of  the  langpiage,  and  to  deal 
with  the  Act  as  if  it  ran  in  this  form,  ''  Sewers  made 
or  used  under  any  local  or  private  Act  of  Parlia- 
ment for  draining,  preserving,  or  improving  land." 
I  see  no  sufficient  reason  for  making  any  such  trans- 
position, and  I  think  there  may  have  been  good 
reasons  on  the  part  of  the  Legislature  for  excepting 
sewers  made  for  the  purpose  of  draining  land  under 
any  local  or  private  Act  of  Parliament,  even  though 
the  object  of  the  Act  of  Parliament  was  not  the 
draining,  preserving,  and  improving  the  land,  but 
was  some  other  object. 

I  think  therefore  that  the  contention  of  the  defen- 
dants is  not  weJl  founded,  and  that  the  plaintiffs  are 
entitled  to  judgment  in  their  favour. 

Solicitors,  C.  H.  Mason ;  Preston,  Stow,  ct  Preston, 
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B^e!^!-  [  N-  1».  11.  12. 

Hunt  and  Another  v,  Fbipp  and  Othbbs.  (a.) 

Bankruptcy  —  After-acquired  jtroperty —  Assignment — 
Eqaiiahle  chose  in  action — Bona  fides — Banhrwpicy 
Act,  1883  (4G  (jfe  47  Vict.  c.  52),  as.  44,  o\^Colonial 
law. 

The  principle  that  where  a  bankrupt  deals  bonsl  fide 
and  for  value  with  his  property  acquired  subsequently 
to  his  bankruptcy,  but  be/ore  his  discharge,  the  transac- 
tion is  valid  against  the  creditors  under  the  bankruptcy, 
applies  to  a  case  where  the  property  dealt  with  is  an 
tquitaUe  interest  in  a  trust  fund;  and  the  assignee  for 
ndue  may  demand  payment  of  the  trust  fund  from  the 
trustees. 

It  makes  no  difference  that  the  bankrupt  had  not  in- 
formed  his  trustee  in  bankruptcy  of  his  having  acquired 
the  equitable  interest,  and  that  the  trustee  was  ignorant 
of  the  fact  until  ajter  the  assignment,  and  that  the 
attignee  for  value  was  aware  of  the  ignorance  of  the 
trustee,  as  the  conduct  of  the  bankrupt  towards  his 
trustee  in  bankruptcy  is  immaterial  to  the  question  of 
bona  fides. 

Cohen  v.  Mitchell,  38  W.  B.  551,  25  Q.  B.  2>.  262, 
explained, 

Bx  parte  Ford,  24  W,  E,  590,  1  Ch.  D,  621,  and 
Ex  parte  Clarke,  [1894]  2  Q.  B,  393,  distinguished. 

This  was  an  action  by  the  plaintiffs  as  the  assignees 
for  Talue  of  the  interest  in  certain  trust  funds  of  one 
John  Emery,  who  resided  and  carried  on  business  in 
the  oolony  of  Victoria,  in  Australia. 

The  first  two  defendants  were  the  trustees  of  the 
fond,  and  the  third  defendant,  Cohen,  was  the 
assignee  in  insolvency  in  the  colony,  of  the  estate  of 
Emery. 

In  April,  1892,  Emery  filed  his  petition  in  the 
Court  of  Insolvency  in  Victoria,  and  an  order  was 
made  placing  his  estate  under  sequestration  in  the 
bands  of  the  defendant  Cohen,  who  was  one  of  the 
official  assignees  of  the  court. 

In  March,  1893,  Frederick  Emery,  the  father  of 
John  Emery,  the  insolvent,  died  in  England,  and  by 
his  will  appointed  the  d^endants  Fripp  and  Brandon 
the  executors  of  his  will,  and  gave  them  all  his  real  and 
personal  estate  upon  trust  for  sale  and  conversion, 
and  out  of  the  proceeds  to  pay,  amongst  other 
legaoief,  a  legacy  of  £500,  and  one-eighth  of  the 
residue,  to  his  son  John  Emery. 

Emery  heard  of  these  facts  in  or  about  May,  1893, 
or  at  any  rate  pre\  ious  to  his  discharge.  He  obtained 
his  discharge  in  September,  1893.  Prior  to  this  the 
plaintiffs,  who  were  wholesale  paper  merchants  in 
London,  had  from  time  to  time  supplied  goods  to 
one  Welch,  who  acted  as  tbeir  agent  in  the  colony, 
and  Welch  thus  became  indebted  to  them  in  a  large 
lum— £5,000  or  thereabouts. 

In  May,  1894,  Welch,  desiring  to  give  up  his 
bosioess  sold  it  to  Emery  upon  terms  that  amounted 
to  Emery  becoming  owner  upon  payment  of  £400, 
payable  by  periodical  instcdments,  the  first  of  which 
was  to  commence  in  July,  1894.  At  the  same  time 
Emery  purchased  of  Welch  the  stock-in-trade  of  the 
bosiness  for  £520,  also  payable  by  instalments. 
These  transactions  were  carried  out  by  three  agree- 
ments in  the  early  part  of  the  month. 

On  the  15th  of  March,  1895,  by  deed-poll  reciting 
that  the  sums  set  out  in  the  schedule  thereto  were  due 
from  Emery  to  Welch,  and  that  the  latter  was 
indebted  to  the  plaintiffs  in  an  amount  in  excess  of 

(a.)  Beported  by  Nbyille  Tebbutt,  Esq.,  Bar- 
ristcx-at-Law. 
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these  sums,  Welch,  in  consideration  of  the  plaintiffis 
foregoing  their  daim  for  the  money  aforesaid,  assigned 
to  tiiepluntiffs  all  the  said  sohediUed  debts  or  sums  of 
money,  and  all  his  interest  in  the  said  agreements 
between  Emery  and  himself.  The  schedule  set  forth 
all  the  instalments  payable  for  the  sale  of  the 
business  and  stock-in-trade  of  Emery,  amoimting 
altogether  to  £925.  Notice  of  this  assignment  was 
given  to  Emery. 

By  an  indenture  of  the  25th  of  June,  1895,  Emery, 
in  consideration  of  the  sum  of  £900,  which  was  not 
stated  in  the  deed  to  be  then  paid,  assigned  to  the 
plaintiffs  all  his  share  and  interest  in  the  estate  of  his 
father  under  the  said  will.  The  legacy  and  share  of 
residue  turned  out  to  be  of  the  aggregate  value  of 
about  £900. 

Soon  after  hearing  of  his  interests  under  his 
father's  will,  Emery  had  applied  to  the  trustees  for 
payment,  and  received  from  them  before  his  discharge 
£50  on  account.  Subsequently  the  trustees  hearing 
of  his  insolvency  declined  to  pay  the  rest  of  the 
moneys  in  question  either  to  him  or  to  his  assignees, 
the  plaintiffs.  Cohen,  the  assignee  in  insolvency, 
was  not  informed  by  Emery,  and  did  not  hear  of  the 
will,  or  of  the  interests  of  Emery  under  it,  until 
after  the  assignment  to  the  plaintiffs.  When  it  came 
to  his  knowledge  he  claimed  the  moneys  in  the 
hands  of  the  trustees,  for  the  creditors  under  the 
insolvency  who  had  not  been  paid  to  a  considerable 
amount.  The  plaintiffs  thereupon  brought  this 
action  for  a  declaration  that  they  were  entitled  to  all 
sums  of  money  payable  to  Emery  under  the  said 
will.    The  trustees  paid  the  money  into  court. 

It  was  admitted  at  the  trial  that  the  plaintiffi  were 
aware  that  Emery  had  not  informed  his  assignee  in 
insolvency  of  his  interests  under  the  will,  and  that 
the  latter  was  ignorant  of  the  fact  till  after  the 
assignment. 

The  case  orig^ally  came  on  on  the  5th  of  August 
upon  an  admission  by  the  parties  that  the  law  of  the 
oolony  upon  the  matter  was  contained  in  the 
Insolvency  Act,  1890,  and  in  the  decisions  upon  that 
Act,  but  his  lordship  refused  to  decide  the  case  upon 
that  basis,  and  it  was  adjourned  for  expert  evidence 
of  the  Colonial  law. 

Evidence  was  now  given  by  experts  that  the 
Colonial  law  was  governed  by  the  Insolvency  Act, 
1890 ;  that  there  was  no  material  difference  between 
the  phraseology  of  that  Act  and  of  the  English 
Bajikruptcy  Act,  1883,  as  far  as  concerns  the  matters 
in  question,  particularly  as  to  the  sections  of  the 
Victorian  Act  corresponding  with  sections  44  and  54 
of  the  English  Act,  that  the  decisions  of  the  English 
courts  were,  if  not  strictly  binding  upon  yet,  were 
regarded  with  the  highest  respect  by,  the  Colonial 
courts,  and  that  in  the  case  of  Trimble  v.  Hill,  28 
W.  E.  479,  6  App.  Cas.  342,  the  Judicial  Commitee  of 
the  Privy  Council  had  in  effect  decided  that  the  deci- 
sions of  the  English  Court  of  Appeal  upon  like  statutes 
with  Colonial  statutes  should  be  followed  by  the 
Colonial  courts ;  and  that  the  decision  of  the  Court 
of  Appeal  in  Cohen  v.  Mitchell,  38  W.  E.  551,  25 
Q.  B.  D.  262,  as  explained  by  subsequent  cases, 
represented  the  law  in  the  colony  of  Victoria  upon 
the  matter. 

Eve,  Q,G„  and  Muir  Mackenzie,  for  the  plaintiffs. — 
The  case  comes  within  Cohen  v.  Mitchell  as  the 
tiansaction  was  bond  fide  and  for  value,  and  the 
trusteehad  not  intervened.  The  principle  of  Cohen 
V.  Mitchell  applies  to  leaseholds,  In  re  Clayton  and 
Barclay,  43  W.  E.  549,  [1895]  2  Ch.  212,  although 
not  to  freeholds,  In  re  New  Land  Development  Associa- 
tion and  Gray,  40  W.  E.  551,  [1892]  2  Ch.  138,  and 
tiiere  is  no  reason  for  restricting  its  operation  from  an 
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equitable  interest.  Ex  parte  Ford,  In  re  Caughey,  24 
W.  B.  590,  1  Ch.  D.  521.  and  Ex  parte  Beardmore,  In 
re  Clarke,  [1894]  2  Q,  B.  393,  were  cases  of  second 
bankruptcies,  and  are  distinguishable :  see  judgment 
of  Lord  Davey  in  latter  case,  [1894]  2  Q.  B.,  at  p. 
p.  410.  Here  the  transaction  was  a  dealing  bond  fide. 
They  cited  also.  In  re  Rogers,  Ex  parte  Collins , 
[1894]  1  Q.  B.  425 :  Ex  parte  Dewhurst,  20  W.  R. 
172,  L.  B.  7  Oh.  App.  185;  and,  upon  the  question 
of  bona  fides,  Butcher  v.  Stead,  24  W.  B.  463,  L.  B.  7 
H.  L.  839. 

AtlierUy  Jones,  Q.C.,  and  Compton  Smith,  for  the 
assignees  in  insolvency. — CoJien  v.  Mitchell  stands 
alone,  and  is  only  an  authority  for  the  particular 
circumstances  of  that  case.  It  is  confined  to  trans- 
actions in  the  way  of  trade,  which  is  not  the  case 
here.  The  cases  of  Ex  parte  Ford  ;  Ex  parte  Beard- 
more;  Wadling  ▼.  Oliphant,  24  W.  B.  246,  1 
Q.  B.  D.  145 ;  Meggy  ▼.  Imperial  Discount  Co,,  26 
W.  B.  342,  3  Q.  B.  D.  711,  are  in  our  favour. 
The  insolvent  was  bound,  under  the  Insolvency  Act, 
1890,  to  inform  his  assignee  in  insolvency  of  the  inter- 
est he  had  acquired,  and  the  plaintiffs  knowing  that 
he  had  not  done  so,  were  parties  to  improper  conceal- 
ment, and  were  not  acting  bond  fide.  M  to  good  faith, 
see  2'atum  v.  Haslar,  38  W.  B.  109,  23  Q.  B.  D.  345 ; 
and  Lord  Blackburn  in  Jones  v.  Gordon,  26  W.  B. 
172,  2  App.  Gas.  628. 

R,  F.  Norton,  for  the  trustees,  took  no  part  in  the 
argument. 

Byrne,  J.,  after  stating  the  facts  and  the  result  of 
the  expert  evidence  as  above  stated,  continued:  I 
have,  therefore,  to  consider  whether  the  facts  of  this 
case  bring  it  within  the  decision  in  Cohen  v.  Mitchell, 
having  regard  to  other  decisions  upon  the  subject. 
That  decision  was,  shortly,  that  transactious  entered 
into  by  a  bankrupt  who  has  not  obtained  his  discharge 
in  respect  of  property  acquired  after  the  bankruptcy, 
with  any  person  dealing  with  him,  bond  fide  and  for 
value,  whether  with  or  without  knowledge  of  the 
bankruptcy,  are  valid  against  the  trustee  in  bank- 
ruptcy.^ This  proposition,  which  was  agreed  upon  by 
all  the  judges  in  that  case,  was  not  meant  to  be  more 
than  a  new  expression  of  old  law.  See  the  observa- 
tions of  the  Master  of  the  Bolls  in  Cohen  v.  Mitchell, 
38  W.  B.  552,  25  Q.  B.  D.  267.  I  do  not  consider 
that  the  court  meant  thereby  to  throw  any  doubt 
upon  the  earlier  decision  in  Ex  parte  Ford,  In  re 
Caughey;  and  that  is  the  view,  as  I  understand,  t^en 
by  the  Court  of  Appeal  in  Ex  parte  Beardmore,  In  re 
Clarke,  The  proposition  in  Cohen  v.  Mitchell  has  been 
shown  by  later  cases  to  be  intended  to  apply  to  lease- 
holds, but  not  to  real  estate.  Now  can  I  mstinguish 
that  case  from  the  case  before  me  on  the  ground  that 
the  property  in  dispute  here  is  money  in  the  hands  of 
trustees  which  has  never  been  paid  over  to  the  insol- 
vent, but  has  been  paid  into  court  to  abide  a  decision 
as  to  the  rights  of  the  parties  ?  This  is  undoubtedly 
an  important  point.  The  proposition  in  Cohen  v. 
Mitchell  was  laid  down  in  general  terms,  and  Ohitty, 
J.,  in  the  later  case  of  The  New  Land  Development  Asso- 
elation  and  Gray,  [1892]  2  Ch.,  at  p.  143,  speaks  of 
choses  in  action,  and  other  personal  estate  belonging 
to  the  bankrupt,  and  goods  and  chattels,  as  being 
within  that  proposition.  I  do  not,  therefore,  feel 
justified  in  drawing  so  refined  a  distinction  as  to  say 
that  the  fact  that  the  money  is  outstanding,  and  has 
not  got  into  the  hands  of  the  person  by  whom  the 
assignment  was  made,  constitutes  a  valid  difference. 
The  cases  of  Ex  parte  Ford  and  Ex  parte  Beardmore 
were  cases  not  between  a  particular  assignee  and  the 
trustee  in  bankruptcy,  but  between  two  trustees  in 


bankruptcy,  the  debtor  having  been  bankrupt  % 
second  time,  and  are  therefore  distinguishable  from 
Golien  V.  Mitchell.  That  this  distinction  was  regarded 
by  the  judges  in  Ex  parte  Beardmore,  as  material 
appears  from  their  judgments.  See  observations  of 
Davey,  L.J.,  in  Ex  parte  Beardmore,  [1894]  2  Q.  B., 
at  pp.  409,  410.  Ex  parte  Beardmore  recognizes  the 
rule  laid  down  in  Cohen  v.  Mitchell, 

I  come  then  to  the  question  whether  the  trans- 
action in  the  case  before  me  can  be  considered  aia 
dealing  bond  fide  and  for  value.    Assuming  that  the 
earlier  transactions  were  valid  and  not  tainted  with 
fraud,  then  there  was  a  sufficient  sum  due  to  make  a 
good  consideration.    Practically,  then,  all  I  have  to 
consider  is  whether  the  transaction  was   bond  fik 
within  the  meaning  of  the  rule  in  Cohen  v.  Mitchell, 
**  It  will  be  seen,  I  think,"  says  Lord  Esher  in  that 
case,  38  W.  B.  552,  25  Q.  B.  D.  267,  "  from  the  word- 
ing of  that  proposition  that  the  stress  of  bona  fides  u 
laid  entirely  and  solely  on  the  person  dealing  with 
the  bankrupt,  and  if  he  has  dealt  in  good  faith,  the 
question  of  whether  the  bankrupt  as  between  himself 
and  the  creditors  is  also  dealing  in  good  faith  is  im- 
material."   I  do  not  therefore,  except  so  far  as  it 
affects  the  conduct  of  the  plaintiffs,  propose  to  con- 
sider whether  the  insolvent  was  dealing  fairly  or 
otherwise,  or  whether  he  left  undone  what  he  ought 
to  have  done.     It  has  been  put  to  me,  I  think  not 
unfairly,  that  ''dealing  bond  fide"  is  equivalent  to 
*'  dealing  honestly " ;   and  what  I  have  really  to 
consider   is    whether    the  plaintiffs   were  behaving 
honestly  when  they  took  the  assignment  from  Emery. 
I  think  that  they  were.    There  is  no  obligation  upon 
parties  dealing   with    an    undischarged   banknxpt, 
although  they  knew  that  he  had  been  a  bankrupt, 
whether  discharged  or  undischarged,  to  go  to  the 
trustee  and  make  inquiries  of  him.    There  is  nothing 
dishonest  in  a  man  dealing  with  a  bankrupt,  dealing 
fairly  with  him,  as  he  would  with  any  other  customer. 
Now,  looking  at  the  origin  of  the  transaction,  I  do 
not  infer  that  the  transaction  between  Welch  and 
Emery  was  tainted  with  fraud.    I  do  not  impute  to 
Welch  that  he  wished  to  put  upon  Emery  uie  in- 
debtedness of  a  business  which  would  have  the  effect 
of  crushing  him.     I  think  that  they  both  believed  the 
business  would  be  a  successful  one.    As  regards  the 
conduct  of   the   plaintiffs  during  the   negotiations 
which  led  to  the  assignment,  up  to  at  least  January, 
1895,  nothing,   so  far  as  I    can  see,   can  be   said 
against  their  bond  fides  or  honesty,  unless  it  was 
dishonest  on  their  part  not  to  have  gone  to  the 
assignee  on  insolvency,  or  given  him  notice  that  the 
insolvent  was  proposing  to  deal  with  the  legacy  in 
question.    I  do  not  thixiK  that  they  were  called  upon 
to  do  so,  or  that  there  was  anything  dishonest  in 
their  not  doing  so.    And  going  even  to  a  later  date 
I  think  that  the  utmost  that  could  be  said  against 
the  plaintiffs  from  which  I  could  draw  any  sort  of 
inference  would  be  that  they  had  ultimately  a  strong 
suspicion  that  there  were  outstanding  creditors  of 
Emery  under    an   old    bankruptcy,   who,    if    they 
thought  it  worth  while  to  do  so,  might  re-open  the 
bankruptcy,  put  in  claims,  and  put  the  assignee  in 
motion.     It  is  said  that  as  Emery  did  not  go  to  the 
assignee  about  the  matter,  he  was  in  that  sense  con- 
ceaUng  his  legacy  from  the  assignee.    That  ia  true, 
but  I  have  nothing  to  do  with  any  question  between 
Emery  and  his  creditors    now.      I  think  that  the 
reasonable  inference  is  that  the  plaintiffs  were  dealing 
honestly— that  is  to  say,  bond  fide,  within  the  mean- 
ing of  the  decision  in  Cohen  v.  Mitchell.    The  result 
is  that  the  plaintiffs  are  entitled  to  Buoceed. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Whites  Jb  Co* 
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SolicitorB  for  the  tnutees,  Leslie  db  Hardy,  for  jET. 
PetHt,  Leighton  Buzzard. 

Solicitor  for  CoheD,  ff,  A.  Graham, 


(l.T.nS'id  C^.  JJ.)  j        ^^-  !»'  "•  18»'- 

Beo.  v.  Bxjbton  and  Anothbb  (Justices). 
Ex  parte  Young,  (a.) 

Juslicea — Pecuniary  interest — Bias — Membership  of  the 
Incorporaied  Laio  Society^ Proceedings  against  an 
vngualijied  person  for  acting  as  a  solicitor. 

On  a  prosecution  hy  the  Incorporaied  Law  Society 
under  section  12  of  the  Solicitors  Act,  1874,  against  a 
penon  for  pretending  to  he  a  solicitor,  one  of  the  justices 
be/ore  whom  the  case  was  heard  was  both  a  practising 
•dicitor  and  an  ordinary  member  of  the  prosecuting 
MciWy,  but  not  one  of  the  council  of  that  society.  The 
toiieitcr  for  the  accused  was  aware  the  magistrate  in 
question  was  a  solicitor,  hut  he  did  not  raise  any  objection, 
Ht  was  not,  houfever,  aware  that  the  magistrate  was  a 
member  of  the  society.  The  evidence  showed  tJiat  the 
vhole  responsibility  for  prosecutions  rested  solely  with 
the  council  of  the  Law  Society, 

Hdd,  on  a  rule  for  a  certiorari  to  quash,  tliat  the 
jwHee  was  not  disqualified  from  adjudicating  by  reason 
of  the  fact  that  he  was  a  mere  ordinary  member  of  the 
Incorporated  Law  Society  ;  that  Tie  was  not  affected  by 
bias  or  pecuniary  interest ;  and  that  he  was  not  the  pro- 
Mcirtor. 

Bole  nisi  for  a  certiorari. 

In  this  case  a  rale  nisi  had  been  obtained  on  behalf 
of  one  Alfred  Young,  calling  upon  John  Burton  and 
Fredeiick  Gleve,  justices  in  and  for  the  borough  of 
Tnnbridge  WelliS,  and  the  Incorporated  Law  Society 
of  the  Xniited  Kingdom,  to  show  cause  why  a  writ  of 
tertiorari  should  not  issue  in  respect  of  a  conviction 
on  the  12th  of  April,  1897,  whereby  the  said  Alfred 
Young  was  convicted  for  wilfully  and  falsely  pre- 
tending to  be  a  solicitor,  and  why  such  conviction 
ihoDld  not  be  quashed,  on  the  ground  that  the  said 
John  Barton  was  interested  in  the  matter  of  the  con- 
victioa,  he  being  a  practising  solicitor  and  a  member 
of  the  Incorporated  Law  Society. 

The  facts  of  the  case,  as  contained  in  afiBldavits, 
were  that  Young  wrote  a  letter  to  a  lady  saying  that 
he  was  in^tmct^  by  her  late  butler  to  apply  to  her 
for  a  month's  wages  in  lieu  of  notice,  and  further 
stating  that  if  payment  were  not  made  within  seven 
days  he  would  take  proceedings  in  the  county  court 
to  recover  the  same. 

The  matter  was  brought  to  the  notice  of  the  council 
of  the  Incorporated  Law  Society,  who  decided  to  take 
proceedings  against  Young  under  section  12  of  the 
Scdidtots  Act,  1874  (37  &  38  Vict.  c.  68). 

On  the  12th  of  April,  1897,  at  the  petty  sessions  at 
Timhcidge  Wells,  Young  was  summoned  and  appeared 
hefore  the  aforesaid  two  justices.  Before  the  case  was 
ctlled  on  the  defendant's  solicitor  directed  the  atten- 
tion of  the  clerk  to  the  justices  to  the  fact  that  the 
disirman,  the  said  John  Barton,  was  himself  a  prao- 
tinng  solicitoi'.  The  derk  replied  that  the  defen- 
dant's aoUcitor  could  raise  the  objection  if  he  liked, 
hot  no  question  was  raised  or  objection  taken  by  the 
said  sotiGitor  to  the  jurisdiction  of  the  said  John 


The  defendant  was  convicted  of  the  ofiEence,  and  a 
fine  was  inflicted  upon  him. 

(a.)  Beported  by  E,  G.  Stillwell,  Esq.,  Barrister- 
at*Law* 


The  magistrate,  John  Burton,  besides  being  a 
practising  solicitor,  was  also  a  member  of  the  Incor- 
porated Law  Society,  but  the  defendant's  solicitor 
was  not  aware  of  this  fact  at  the  time  when  the 
summons  came  on  for  hearing. 

It  appeared  from  an  affidavit  of  the  secretary  to 
the  Incorporated  Law  Society  that  the  society  is 
managed  oy  a  council  elected  annually  by  the 
members,  but  that  the  members  individually  take  no 
part  in  controlling  or  managing  the  affairs  of  the 
society.  Burton,  though  a  member  of  the  society, 
was  not  a  member  of  &e  coundl,  and  he  therefore 
had  no  power  to  interfere  with  or  control  its  pro- 
ceedings, nor  did  he  in  any  way  have  any  voice  in 
the  institution  or  the  conduct  of  the  prosecution  of 
the  defendant.  It  was  further  stated  that  no  part  of 
the  penalty  was,  or  is,  ever  received  by  the  society 
in  such  a  case,  and  that  the  said  John  Burton  could 
not  in  any  way  be  benefited  pecuniarily  or  otherwise 
by  the  success  of  the  prosecution  of  tiie  defendant, 
nor  could  he  in  any  way  become  liable  for  any  costs 
or  expenses  in  reference  to  the  proceedings  in  the 
event  of  their  failure. 

Hollams  {Frank  Arnold  with  him)  appeared  to  show 
cause  against  the  rule. — The  magistrate  Burton  was 
not  disqualified  from  adjudicating  in  the  matter.  He 
did  not  possess  any  pecuniary  interest  in  the  matter 
from  the  fact  that  he  was  a  member  of  the  Incor- 
porated Law  Society  {Reg,  v.  Justices  of  Deal,  30 
W.  B.  154,  45  L.  T.  Bep.  439),  nor  was  he  affected  with 
interest  or  bias  from  the  fact  that  he  was  a  practising 
solicitor.  Moreover,  any  objection  under  that  head 
must  be  taken  to  have  been  waived,  as  no  objection 
was  taken  on  that  ground  at  the  trial  by  the  solicitor 
who  appeared  for  Young.  Further,  it  could  not  be 
said  that  Burton  was  in  any  sense  a  prosecutor  of  the 
accused:  Lesson  v.  General  Medical  Council,  38  W. 
B.  303,  43  Oh.  D.  366. 

Hextall,  in  support  of  the  rule. — It  is  not  necessary 
that  there  should  be  a  real  and  actual  bias  and  interest ; 
all  that  is  necessary  to  disqualify  a  justice  is  that 
there  should  be  a  reasonable  apprehension  of  such. 
The  mere  fact  that  he  was  a  practising  solicitor  and  a 
member  of  the  body  in  whose  interest  proceedings 
were  taken,  would  be  sufficient  to  disqualify  him: 
Beg,  V.  Huggins  and  Another,  43  W.  B.  329,  [1895] 
1  Q.  B.  563.  Farther,  the  fact  that  if  the  prosecution 
were  dismissed  the  Incorporated  Law  Society,  of  which 
the  said  Burton  was  a  member,  might  be  ordered  to 
pay  the  costs  of  the  proceedings  is  quite  sufficient  to 
establish  a  pecuniary  interest  on  his  part,  and  there- 
fore a  diflquidification :  Reg.  v.  Hammond,  1 2  W.  B. 
208,  9  L.  T.  Bep.  423;  Reg,  v.  Oaisford,  [1892]  1 
Q.  B.  381,  40  W.  B.  Dig.  107.  Further,  there  is  a 
reasonable  apprehension  of  bias  where  one  of  the 
magistrates  is  by  himself  or  by  one  of  his  agents  a 
prosecutor.  A  person  cannot  be  both  judge  and 
prosecutor.  That  rule  is  established,  and  is  so  severe 
that  even  an  ordinary  member  of  the  prosecuting 
body,  though  not  one  of  the  managers  of  it,  cannot 
be  a  judge :  Company  of  Mercers  and  Ironmongers  of 
Chester  y,  Bowker,  1  Str.  639;  Reg.  v.  Fraser,  9  Times 
L.  B.  613. 

The  learned  counsel  also  referred  to  the  following 
cases :  Allinson  v.  General  Medical  Council,  42  W.  B. 
289,  [1894]  1  Q.  B.  750;  Reg,  Y.Allan,  12  W.  B.  423, 
4  B.  &  S.  915 ;  Reg.  v.  Henley,  40  W.  E.  383,  [1892]  1 
Q.  B.  504. 

Lawbanoe,  J.— In  this  case  Mr.  Hollams  showed 
cause  against  a  rule  obtained  on  behalf  of  a  person 
named  Young,  oiUling  upon  the  justices  of  Tunbridge 
Wells  to  show  cause  why  a  conviction  of  Young 
should  not  be  set  aside.    The  facts  of  the  case  appear 
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to  be  these  :  Young  was  oonvicted  of  the  offence  of 
pretending  to  be  a  solicitor.  Undoubtedly  he  wrote 
a  letter  to  somebody,  threatening  that  if  a  sum  of 
money  which  was  said  to  be  due  from  that  person  to 
someone  else  were  not  paid  proceedings  would  be 
laken.  This  is  the  letter :  *<  I  am  instructed  by  Mr. 
Summers,  your  late  butler,  to  apply  to  you  for  a 
month's  wages  in  lieu  of  notice,  and  if  not  forth- 
coming within  seven  days  I  shall  take  proceedings  in 
the  county  court  to  recover  the  same."  Upon  that 
proceedings  were  taken  against  him  in  the  name  of 
the  chief  constable,  but  in  fact  taken  by  the  com- 
mittee of  the  Incorporated  Law  Society.  Upon  these 
proceedings  being  taken,  Mr.  Burton,  who  seems  to 
be  a  practising  solicitor,  was  sitting  upon  the  bench. 
Mr.  Burton,  I  think,  was  the  chairman  of  tiie 
magistrates  who  were  present  upon  that  occasion,  and 
this  rule  was  obtained  upon  the  ground  that  Mr. 
Burton  was  in  some  way  interested  so  as  to  make  it 
improper  that  he  should  be  a  member  of  the  court 
deciding  the  case. 

Now,  I  quite  agpree  with  what  was  said,  by  Wills.  J. 
(I  would  rather  use  his  language  than  mine),  in  The 
Queen  y.  Huggina,  that  it  is  impossible  to  overrate  the 
importuice  of  keeping  the  administration  of  justice 
by  magistrates  free  from  any  suspicion  of  unfairness. 
It  is  desirable  that  those  who  are  thought  to  have  an 
interest  of  any  kind  in  a  case  should  not  take  part  in 
it.  The  question  here  is  whether  this  case  comes 
within  the  principle  in  the  cases  in  which  it  has  been 
held  that  the  presence  of  a  person  so  interested 
would  reduce  the  proceedings  to  a  nullity.  One  of 
three  things  must  be  present  in  order  to  render  such 
a  state  of  things  improper.  First,  there  must  be  bias 
or  the  probabifity— the  strong  probability,  I  ought  to 
say,  because  it  has  been  h^d  that  a  possibility  of 
bias  is  not  sufficient — but  a  probability  of  bias  on  the 
part  of  the  person  who  is  about  to  adjudicate  in  the 
particular  case.  There  is  no  suggestion  here,  as  I 
understand — ^indeed  it  would  be  rather  difficult  after 
reading  that  letter  to  make  one — upon  the  affidavits 
that  Mr.  Burton  did  not  act  bond  fide,  and  act  as 
anybody  else  would.  I  do  not  say  that  is  enough, 
but  there  is  no  suggestion  of  any  bias.  But  it  is  said 
the  fact  of  his  being  a  practising  solicitor,  and  the 
accused  being  a  person  who  pretended  to  be  a 
solicitor,  would  show  a  bias  which  prevented  Mr. 
Burton  sitting.  Another  thing  which  would  make  it 
improper  for  a  person  to  occupy  a  position  on  the 
bench  trying  a  case  would  be  that  he  is  interested 
pecuniarily  or  otherwise.  It  is  said  here  with  regard 
to  Mr.  Burton  that  he  was  interested,  because  not 
only  was  he  a  practising  solicitor,  but  he  was  also  a 
member  of  the  Licorporated  Law  Society.  Then  the 
third  head  of  impropriety,  if  I  may  so  call  it,  is  that 
if  a  person  is  taking  any  leading  part  in  a  prosecution 
himself  he  cannot  hear  the  cause — that  is  to  say,  a 
man  cannot  be  prosecutor  and  judge  in  the  same 
cause.  I  was  party  to  a  decision  in  a  fishery  case, 
where  a  person  at  a  meeting  got  up  and  proposed 
that  proceedings  should  be  taken  against  a  person 
who  was  afterwards  convicted,  and  having  set  the 
law  in  motion  he  appears  at  one  end  of  it,  and  appears 
at  the  other  end  of  it  by  adjudicating  upon  the  case. 
It  was  held  there  that  the  conviction  could  not  be 
sustained. 

I  will  deal  with  Mr.  Hextall's  arguments  in  the 
order  in  which  he  advanced  them.  The  first  was  that 
Mr.  Burton  was  a  practising  solicitor,  and  he  dtes 
The  Queen  v.  Huggine  to  show  that  he  ought  not  to 
have  sat.  The  Queen  v.  Buggina  becomes  important, 
as  I  will  show  in  a  moment.  It  was  a  case  where  a 
qualified  pilot  was  sitting  upon  the  bench  to  inquire 
into  a  chiurge  against  an  unqualified  pilot,  and  the 
ground  upon  which  it  was  put  was  not  that  a  person 


who  was  interested  in  that  v^y  was  not  to  sit,  bat 
upon  the  ground  that  there  were  only  six  qualified 
pilots  in  that  particular  district,  and  Wills,  J., 
specially  guards  himself  by  saying  that,  being  a 
member  of  a  small  class  made  all  the  difference  in  the 
case,  and  then  he  puts  this  esse.  He  says,  supposing 
the  six  pilots  had  been  all  imlicensed  pilots,  nobody 
can  doubt  that  that  would  have  been  an  improper 
tribunal,  and,  there  only  being  six  licensed  |»lot8,  he 
says  that  to  the  presence  of  one  of  them  there  the 
same  objection  must  exist  as  if  they  had  been  all 
unlicensed  pilots.  That  is  the  ground  that  it  is  put 
upon.  Wills,  J.,  says:  ''It  appears  that  Martin 
belongs  to  a  small  class  of  privileged  persons  for 
whose  protection  these  proceedings  were  bdn^ 
taken." 

What  renders  it  unnecessary  to  deal  further  with 
this  first  point  is  that,  when  I  called  the  attention  of 
Mr.  Hextall  to  the  question  of  the  waiver,  he 
admitted  that  there  was  a  waiver  with  regard  to  Mr. 
Burton  being  a  practising  solicitor,  but  not  with 
regard  to  his  being  a  practising  solicitor  and  a  mem- 
of  the  Incorporated  Law  Society.  Therefore  upon 
that  ^und  it  becomes  unnecessary  to  decide  the 
first  pomt. 

Then  it  is  said  that  he  had  a  pecuniary  intact, 
because  an  order  for  costs  might  have  been  made 
against  the  society  of  which  he  was  a  member.    The 
way  in  which  it  is  put  is  an  extremely  ingenious  one. 
It  has  been  pointed  out  that  he  only  subscribes  a  cett«iii 
amount  to  the  funds  of  the  society,  and  has  no  interest 
in  the  Incorporated  Law  Society  more  than  that. 
Then  Mr.  Hextall  says :  ''  Yes,  but  the  time  migbt 
come  when  the  society  would  be  dissolved ;  and,  if  it 
were  dissolved,  then  the  funds  in  their  hands  would 
be  divided  pro  rata  among  all  the  members ;  and,  if 
the  costs  were  given  against  them,  at  some  future 
date  there  might  be  some  infinitesimal  interest  which 
Mr.  Burton  would  have,  or  there  might  be  soma 
interest  coming  to  Mr.  Burton."    Now,  the  answer 
to  that  is  the  case  of  The  Queen  v.  The  Mayor  and 
Justices  of  DeaL    That  was  a  case  where  the  pemn 
''  had  been  convicted  and  fined  for  cruelty  to  a  hone, 
upon  the  prosecution  of  an  officer  of  the  Royal  Society 
for  the  Prevention  of  Cruelty  to  Animals.     S^me  of 
the  justices  who  heard  the  summons  and  took  part  in 
the  conviction  were  subscribers  to  a  branch  of  the 
said  society,   which    received   subscriptions    in    the 
country  and  forwarded  them  to  the  society's  office 
in  London.    All  prosecutions  by  the  society  were 
directed  by  the  secretary  or  oommittee  in  London, 
and  no  subscribers  had  any  authority  over  or  responsi- 
bility for  such  prosecutions,  and  the  society  never 
accepted  any  pitrt  of  the  penalties  inflicted  under  the 
Cruelty  to  Animals  Prevention  Act,  1849,  ss.  2,  IS,  21. 
Held,  upon  a  rule  for  a  certiorari,  that  there  was 
nothing  in  these  facts  to  create  a  real  bias  in  the 
minds  of    the  justices    which    could    amount  to  a 
disqualifying  interest.*'    In  this  case  we  hetir  that 
being  a  member  of  the  Incorporated  Law  Socte^ 
gives  no  power  either  to  institute  prosecutions,  or  to 
take  any  part  in,  or  to  use  any  influence  in  regard  to 
them.      That   is    all   done  by  the  committee,   and 
therefore  it  is  said  that  Mr.  Burton  had  no  power  in 
the  institution  cf  these  proceedings.    The  same  point 
was  taken  there.     It  was  said   in  that  case  there 
might  be  a  pecuniary  interest  if  costs  were  givea 
against  the  society,  or  if  the  penalty  were  paid  into 
the  funds  of  the  society;   and  that,  therefore,  thst 
would  be  a  pecuniary  interest  in  the  persons  wlo 
belonged  to  it.    One  of  the  learned  judges  seems  to 
make  a  distinction  because  this  was  only  a  branch  of 
the  society,  but  I  myself  cannot  see  the  distinction. 
I  suppose  it  was  a  part  of  the  London  society  to  aU 
intents  and  purposes.     What  Cave,  J.,  says  with 
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ragar<3  to  that  is  this :  "  Any  pecuniary  interest, 
bowever  alight  or  remote,  is  siiffident  to  disqualify, 
bat  here  there  seems  to  be  none.  Although  the 
tomtfs  funds  may  be  liable  for  the  costs  or  be 
botefited  by  a  penalty,  the  subscribers  would  not  be 
thereby  affected."  That  seems  to  me  to  be  precisely 
the  position  here.  No  benefit  is  likely  to  accrue  to 
Mr.  Barton,  excepting  the  very  unlikely  and  remote 
ponibility  when  the  Law  Sode^  shall  be  dissolved. 
In  the  case  referred  to,  the  Society  for  the  Pre- 
TfiDtion  of  Gmelty  to  Animals  was  in  existence, 
and  there  was  no  question  as  to  their  sharing 
the  funds  of  the  society,  but  there  was  what 
voold  come  much  nearer  to  that  —  there  was  a 
ehanod  of  being  called  upon  to  pay  the  costs  or  of 
receiving  the  penalties.  It  was  said  there  that  they 
were  not  in  the  habit  of  receiving  the  penalties,  and 
Field  and  Gave,  JJ.,  althou|jh  I  cannot  cast  my  eye 
upon  the  particular  expressions  they  use,  found  that 
the  liability  to  pay  the  costs  would  not  be  such  an 
interest  as  to  disqualify  the  magistrate.  I  think  that 
tiie  same  reasoning  applies  hera  There  is  no  proba- 
bility whatever  of  the  Incorporated  Law  Society 
oonuDg  to  an  end.  The  infliction  of  costs  would 
make  no  difference  whatever  to  an  ordinary  member 
of  the  society,  and  the  question  of  penalty  does  not 
hik;  and,  if  it  did,  the  penalty  would  go  into  the 
ftads  of  the  society,  and  make  no  difference  to  the 
individual  member. 

Then  it  is  said,  thirdly,  that  the  society  was 
proiecating,  and  that  Mr.  Burton  was  a  member 
of  the  society.  That  is  dealt  with,  I  think,  in  the 
eue  of  AUifuan  v.  The  General  Council  of  Medical 
Education  and  Beffisiration.  That  case  was  a  strong 
age  in  this  sense — that  the  inquiry  in  that  case  was 
instituted  at  the  instance  **  of  a  society  ccdled  the 
Medical  Defence  Union,  whose  objects  were  *to 
npnort  and  protect  the  character  and  interests  of 
medieal  practitioners.'  "  One  member  of  the  council 
who  tooK  part  in  the  inquiry  had  been  a  member  and 
a  rioe-president  of  this  society,  and  as  vice-president 
vaa  an  ex  officio  member  of  the  committee.  He  had, 
hovever,  never  attended  any  of  the  meetings  of  the 
ooounittee,  and  until  after  he  had  been  elected  a 
member  of  the  council  he  did  not  know  that  pro- 
eetdings  were  being  taken  against  the  plaintiff.  He 
vaa  elected  a  member  of  the  council  on  the  3rd  of  May, 
sod  on  the  same  day  he  sent  in  his  resignation  of  his 
membership  of  the  Defence  Union.  By  the  articles 
of  assodataon  of  that  societv,  any  member  might 
^■fithdiaw  by  giving  two  montLs'  notice  of  his  inten- 
tion so  to  do;  and,  upon  the  expiration  of  such 
Boticeheshall  ceasetobeamembw.  The  inquiry  was 
bfjd  on  the  28tli  of  May.  Held,  that  such  member  of 
the  oooncil  was  not  disqualified  from  taking  part  in 
the  inquizT.  What  was  done  was  this :  He  was  a 
meittber  of  the  council,  if  I  understand  the  facts  of 
the  case,  at  the  time  that  the  inquiry  was  entered 
intou  He  did  not  continue  a  member  of  the  council, 
hot  he  was  one  of  the  persons  prosecuting  in  so  far 
••  he  was  a  member  of  the  council,  who  only  had  a 
light  to  prosecute,  and  the  fact  of  his  ceasing  to  be  a 
member  of  the  council  seems  to  me  to  make  no 
difeenoe.  The  question  was  whether  he  was  engaged 
in  the  proseoalion,  and  it  was  held  by  the  court  that 
va«  DO  disqnaliflcation. 

I  think  here  there  was  no  bias.  I  think  there 
VIS  no  interest,  pecuniary  or  otherwise ;  and  I  do 
not  think  that  Mr.  Burton  was  engaged  in  any  sense 
in  the  prosecntion — that  is  to  say,  was  so  actively 
engaged  in  the  prosecution  as  to  disqualify  him  from 
oi^n^  as  a  magistrate. 

It  IS  said  in  the  affidavit  of  the  solicitor  for  the 
tiie  defendant  that  if  he  had  known  that  Mr.  Burton 
was  a  member  of  the  Incorporated  Jjhw  Society  he 


would  not  have  tried  the  case  before  him.  He  knew 
he  was  a  practising  solicitor,  and  one  would  rather 
draw  the  inference  that  the  reason  he  gave  for  not 
taking  an  objection  to  him  on  that  ground  would 
have  been  sufficient  ground  for  him  not  taking  the 
objection  to  his  being  a  member  of  the  Incorporated 
Law  Society  if  it  was  a  bond  fide  objection.  How- 
ever that  may  be,  I  do  not  think  a  case  has  been 
made  out  against  this  gentleman.  We  should  be 
careful  that  the  fountain  of  justice  should  be 
untainted  in  any  way,  and  if  I  thought  that  the  line 
was  over-stepped  at  all  here  I  should  not  hesitate  to 
say  so;  but  I  think  that  this  case  does  not  come 
within  the  principle  of  the  cases  which  have  been 
decided  upon  the  question  of  interest  or  bias.  There- 
fore, in  my  judgment,  this  rule  should  be  discharged. 

CoLUirs,  J. — ^I  am  of  the  same  opinion.  It  is  con- 
tended that  Mr.  Burton  was  disqualified  from  sitting, 
on  the  ground  of  interest.  That  general  ground  is 
sub-divided  into  two.  It  is  said,  first  of  all,  that  he 
was  a  practising  solicitor ;  and  secondly,  that  he  was 
a  member  of  the  Incorporated  Law  Societv.  Now, 
the  second  of  those  two  objections  is  also  sub-divided 
into  these  two  points  :  that,  being  a  member  of  the 
Incorporated  I^w  Society,  he  was  at  once  judge  and 
prosecutor;  and  further,  that  he  had  a  pecuniary 
interest  in  the  result.  To  deal  with  those  objections 
in  order;  first  of  all  the  objection  that  he  was  a 
solicitor  was  waived.  That  fact  was  known  to  the 
solicitor  who  represented  the  person  accused,  and 
being  known,  the  objection  was  not  taken,  and  after 
the  hearing  the  justices  were  asked  to  state  a  case. 
So  that  it  is  perfectly  clear  that  this  case  must  be 
dealt  with  on  the  footing  that  all  objections  special 
to  the  fact  that  he  was  a  practising  solicitor  are 
eliminated  from  the  case.  There  remains  then  the 
objection  that  he  was  a  member  of  the  Incorporated 
Law  Society,  that  objection  being,  as  I  pointed  out, 
divisible  into  the  two  heads  I  have  named.  As  to 
the  first  of  those  two,  was  he  really  prosecutor  as 
well  as  judge?  Judge  he  was  undoubtedly.  Was 
he  prosecutor  ?  That  depends  upon  his  relation  to 
the  Licorporated  Law  Society.  He  was  a  country 
subscriber  to  the  Incorporated  Law  Society.  We 
have  an  affidavit  from  the  secretary  to  the  Incor- 
porated Law  Society,  who  tells  us  that  the  whole  and 
sole  responsibility  for  prosecutions  rests  with  the 
council  of  the  Law  Society,  of  which  this  gentleman 
was  not  a  member.  He  had  no  more  to  do  with 
the  prosecution  than  any  individual  in  the  court. 
It  was  undertaken  without  his  knowledge  or 
consent.  He  had  no  voice  either  in  forwarding  it 
or  stopping  it.  Therefore  he  was  in  no  sense 
reaUy  prosecutor.  But  that  is  not  enough,  because, 
although  we  may  be  absolutely  assured  that  he  had 
no  bias  as  prosecutor,  we  must  go  still  further  than 
that  in  order  to  put  him  in  the  position  of  a  person 
who  is  entitled  to  adjudicate  upon  this  matter.  To 
use  the  language  of  the  Master  of  the  Rolls  in  what 
now  must  be  regarded  as  the  leading  case  upon  this 
particular  subject — namely,  Allinaon  v.  The  General 
Council  of  Medical  Education  and  Registration — he 
says,  '*l^e  person  alleged  to  be  biassed  must  bear 
such  a  relation  to  the  matter  that  he  cannot  be 
rocMonably  suspected  of  being  biassed.*'  He  puts 
that  qualification  upon  the  language  used  by  Meilor, 
J.,  which  has  been  so  often  quoted  in  The  Queen 
V.  AUxin — namely,  '*  It  is  highly  desirable  that  justice 
should  be  administered  by  persons  who  cannot  be 
suspected  of  improper  motives."  The  Master  of  the 
Rous  qualifies  that  by  the  words  I  have  read,  and  that 
he  must  bear  such  a  relation  to  the  matter  that  he 
cannot  be  reasonably  suspected  of  being  biassed.  In 
that  case  he  came  to  the  conclusion,  and  the  other 
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Lords  Jiutioes  agreed  with  him,  that  Mr.  Allinson's 
relation  to  the  Booiety  was  sach  that  he  oould  not  be 
reasonably  suspected  of  being  biassed.  I  tiiink  that 
all  that  is  said  in  support  of  that  oonolusion  in 
AUinson's  case  can  be  said  more  freely  in  the  present 
case.  Dr.  AUinson  was  an  ex  officio  member  of  the 
oommittee  who  instituted  the  proceedings,  although 
he  had  nerer  attended  it.  Although  he  had  resigned, 
there  was  some  question  whether  his  resignation  was 
dSectual  at  the  time  he  made  it.  The  case  was 
decided  by  myself  in  the  first  instance,  and  my 
judgment  was  confirmed  by  the  Oourt  of  Appeal.  It 
seems  to  me  here  that  ]^.  Burton's  relation  to  the 
ooundl  gives  less  ground  for  any  shadow  of  sus- 
picion than  there  was  even  in  Allinson's  case. 

That  disposes  of  the  two  first  points,  and  there  remains 
the  point  of  the  possibility  of  pecuniary  interest.  As 
to  the  possibility  of  pecuniary  interest,  we  must  draw 
our  inferences  from  the  facts  before  us,  and,  recurring 
again  to  the  affidavit  of  the  secretary  to  the  Law 
Society,  I  find  it  stated :  **No  part  of  the  penalty 
was  or  is  ever  received  by  the  society  in  such  cases, 
and  I  say  that  the  said  John  Burton  could  not  in  any 
way  be  benefited,  pecuniarily  or  otherwise,  l^  the 
success  of  the  prosecution  of  the  said  Alfred  Young, 
nor  could  he  in  any  way  have  become  liable  for  the 
costs  in  the  event  of  the  proceedings  failuig."  That 
is  a  statement  upon  oath  by  the  person  knowing  the 
constitution  of  the  Law  Society.  Although  I  fully 
agree  that  actual  pecuniary  interest,  however  slight, 
wiU  defeat  the  right  of  justices  to  sit  in  judgment,  I 
think  that  inter^  must  be  actual — it  must  not  be 
purely  speculative  and  imaginary,  based  upon  condi- 
tions barely  conceivable,  and  certainly  not  conceivable 
as  likely  to  exist  within  the  life-time  of  the  person 
who  is  said  to  be  interested  in  the  funds  of  the  society 
-^Mr.  Burton  in  this  case.  It  is  suggested  that  if 
this  corporation,  to  which  he  is  a  subscribing  member, 
were  dissolved,  there  might  be  a  distribution  of  assets, 
and  that  on  that  distribution  the  share  of  Mr.  Burton 
might  be  more  or  less  according  to  whether  a  penaJty 
was  received  or  costs  made  payable  out  of  the  funds 
of  the  society.  I  think  that  argument  is  suffidentiy 
dealt  with  in  the  passage  which  has  been  referred  to 
by  my  brother  in  the  judgments  of  Field  and  Oave, 
JJ.,  in  The  Queen  v.  Jueticee  of  Deal^  where  they 
distinguish  the  position  of  a  shareholder  whose 
fortunes  are  tied  to  the  company,  from  that  of 
a  subscriber  whose  liability  can  be  no  more  or  less 
than  his  subscription.  Dealing  with  the  two  points 
— both  tiie  right  to  receive  the  penalty  if  one  is 
awarded,  or  the  obligation  to  pay  costs  if  costs  are 
awarded  against  him — ^both  the  learned  judges  deal 
with  those  two  elements — Field,  J.,  with  one,  Oave, 
J.,  with  both.  Field,  J.,  says  this:  **  With  regard 
to  a  pecuniary  interest,  however  remote,  however 
slight,  the  authorities  are  dear  that,  when  it  exists, 
the  person  possfssiag  it  is  necessarily  disqualified. 
Here  it  is  said  that  such  an  interest  must  be  inferred 
from  the  fact  that  the  justices  have  powers,  by 
section  21  of  the  Act,  to  direct  a  moiety  of  the 
penalty  to  be  given  to  tiie  society  of  which  they  are 
contributors."  It  is  so  stated  in  the  case  before  us 
now,  but  the  learned  judge  goes  on :  "  Even  if  it 
were  otherwise,  and  some  of  the  penalty  upon  con- 
viction were  to  go  to  the  funds  of  the  society,  it  is 
impossible  to  hold  that  subscribers  to  a  branch 
having  no  control  over,  or  responsibility  for,  the 
funds  of  the  parent  society,  could  have  any  pecuniary 
interest  in  such  penalty."  Now  that  case  finds  that, 
although  the  subscriptions  were  payable  in  the 
country  to  these  affiliated  sodeties,  they  were  for- 
warded to  the  central  office  in  London,  and  apparently 
there  was  no  division  of  funds  between  the  central 
society  and  its  branches.    Oave,  J.,  deab  with  both 


points.      He  says  this:    "Any  pecuniary  intereit, 
however  slight  or  remote,  is  sufficient  to  diaqnafify; 
but  here  there  seems  to  me  to  be  none.    Aithongk 
the  society's  funds  may  be  liable  for  the  costs  or  be 
benefited  by  a  penalty,  the  subscribers  would  not  be 
thereby  aff«»cted."    I  think,  taking  the  facts  deposed 
to  on  affidavit,  and  taking  those  pronouncements  oa  i 
the  part  of  those  two  judges.  I  am  perfeotiy  jostifisd  i 
in  sailing  here  that  I  can  find  no  evidenoe  of  any  ! 
pecuniary  interest  in  Mr.  Burton. 

I  have  now  dealt  with  all  the  points,  and  I  am  of   I 
opinion  that  this  rule  must  be  discharged.  | 

Rule  discharged,  ' 

Solicitor  for  the  Incorporated  Law  Sodety,  E.  IF. 
Williamson. 

Solicitors  for  the  defendant,  Lee,  Ockerhy^  A  Eoer^ 
ington,  f()r  E,  Elvey  Robh,  Tanbridge  Wells. 


(A. 


Nov.  17. 


OCoutt  oC  appeal. 

From  Q.  B.  Div.  \ 

L.  Smith,  Bigby,  and  > 

CoUins,  L.JJ.)  ) 

Bbiokwood  &  Co.  (AppellanU), 
Betnolds  (Surveyor  of  Taxbs)  (Bespondent).  (a.) 

Inland  revenue— Income  tax — Profits  of  trade— Deduce 
tions — Money  expended  for    repairs  of  premise*-^ 
Money  expended /or  purpose  of  trade — Brewers — Titi  1 
houses— T7icome  Tax  Act,  1842  (5  <fc  6  Vict,  c  35X  •. 
100,  Schedule  D.,  ccue  1,  r.  3 ;  oases  1  and  2,  r.  1. 

The  appellants,  a  brewery  company,  were  oumers  of  a 
number  of  tied  public^hoases,  which  they  had  acquired  ' 
for  the  purpose  of  increasing  their  trade.     The  Utl  \ 
Iiouses  were  in  the  occupation  of  the  appellant 
in  part  for  the  purpose  of  the  trade  of  publiean»  and  m'I 
part  as  the  private  dwelling  apartments  of  tliem^dves  oai ' 
their  families.      The  appellants,  in  making  up  tkeit  ' 
return  of  profits  for  assessment  to  the  incom/e  tax,  mrnghi 
to  deduct  the  sum  which  they  Jmd  spent  in  repairing  the 
tied  houses. 

Held,  that  they  were  not  entitled  to  make  such  a 
deduction. 

Appeal  from  the  judgment  of  a  Divisional  Oooit 

i Pollock,  B.,  and  Bidley,  J.)  on  a  special  caae  stated 
»y  Commissioners  of  Income  Tax. 

At  a  meeting  of  the  commissioners  for  genenl 
purposes  held  at  Portsmouth  on  the  1st  of  December, 
1896,  for  the  purpose  of  hearing  appeals  under  the 
Income  Tax  Acts  for  the  year  ending  the  5th  oij 
April,    1897,   Messrs.  Brick  wood  &    Co.,   a  limited 
company  carrying  on  business  as  brewers,  ^pealad 
against  an  assessment  of    £20,973    madd    on  theii 
under   16  &   17  Vict  c.  34,  s.   2,  Schedule   D.,  vk 
respect  of  the  profits  of  their  trade.     They  ol*«ma^ 
to  have  the    assessment    reduced    by    the    sam    oC 
£1,492,  being    the    balance    of    a   tium    of    £2.411$^ 
expended  by  them  in  the  repair  of  certain  lioeiiMd^ 
houses  of  which  they  were   the  owners  and   whioki 
they  had  let  to  tenants,  after  deducting  from  mokj 
sum  £1,004,  being  one-sixth  of  the  annual  valine  of 
such  houses  under  16  &  17  Vict.  c.  34,  s.  2,  SohedolB 
A. 

The  appellants  had  from  time  to  time,  in  order  to; 
increase  their  trade,  bought  Hoensed  houaea,  wtush, 
they  let  to  tenants  under  written  agreements,  one  of 

(a.)  Keported  by  F.  G.  KUOKER,  Esq.,  Baitister- 
at-Law. 
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fhe  ferms  thereof  being  that  snch  tenants  should  buy 
from  the  app^lants  all  the  ale,  beer,  and  other  malt 
liqnora  and  spirits  which  should  be  consumed  or  sold 
in  tnch  houses. 

The  profits  of  the  appellants  were  earned  by  manu- 
fictnring  ale,  beer,  and  other  articles  and  selling 
them  in  part  to  priyate  indi^iduab,  in  part  to  the 
owners  ol  what  are  generally  known  as  '*free" 
lieensed  houses,  and  in  part  to  the  tenants  of  their 
**  tied  "  licensed  houses^that  is  to  say,  thehouses  owned 
sud  let  to  tenants  by  them  under  the  circumstances 
above  stated.  The  whole  of  the  profits  so  made  were 
ioduded  in  the  assessment.  Such  profits  had  been 
materially  increased  by  the  increased  sale  of  their 
goods  dne  to  the  possession  by  them  of  their  tied 
Souses  and  also  by  their  having  been  able  to  obtain 
and  having  in  fact  obtained  for  the  same  class  of 
goods  a  higher  price  from  the  tenants  of  their  tied 
houses  than  they  obtained  or  were  able  to  obtain 
from  their  other  customers. 

In  no  case  had  the  tenants  of  their  tied  houses  as 
a  fact  roent  anv  mon^  on  the  repairs  to  the  tied 
bouses  let  to  them.  Such  repairs  as  from  time  to 
time  became  necessary  to  such  houses  were  executed 
by  the  appellants,  and  after  deducting  that  portion 
ol  the  cost  which  had  been  in  the  nature  of  capital 
outlay,  or  which  had  tended  to  the  permanent 
impiavement  of  the  premises,  the  balance  properly 
attributable  to  revenue  was  the  sum  of  £2,496  above 
mentioiied. 

The  tied  houses  in  question  were  in  the  possession 
of  the  tenants  in  part  for  the  purpose  of  the  trade  of 
lifjfnsod  Tictuallers  and  beer  retailers,  and  in  part  as 
tbe  private  dwelling  apartments  of  themselves  and 
tbeir  families.  The  repairs  in  question  had  been 
executed  indifferently  to  both  parts  of  such  houses. 

In  addition  to  their  tied  houses  the  appellants 
owned  other  Uoensed  houses  which  they  had  during 
fbe  year  occupied  by  their  managers  or  servants,  and 
in  respect  of  these  and  of  the  brewery  and  other 
pnmiaea  admittedly  occupied  by  the  appellants  for 
tbe  porpoae  of  their  trade  they  had  been  allowed  for 
ivpairs  before  the  assessment  was  made  the  full  sum 
to  which  they  were  entitied  under  5  &  6  Vict.  c.  35, 
8.  100,  first  oase,  r.  3.  They  had  also  received  in 
Rspect  of  the  whole  of  the  licensed  houses  owned  by 
them  the  deduction  from  the  annual  value  under  16  & 
17  Yict  c  34,  s.  2,  Schedule  A.,  to  which  they  were 
entitled  nnder  the  Finance  Act,  1894,  s.  35.  Such 
deduction  had,  in  the  case  of  their  licensed  houses  not 
let  to  tenants,  and  of  their  brewery  and  other  premises 
aloreaaid,  been  made  before  ascertaining  the  allowance 
to  be  made  to  the  appellants  for  repairs  under  5  &  6 
Vict  c  35,  s.  100,  &rst  case,  r.  3. 

It  was  contended  on  behalf  of  the  appellants :  (a) 
Tbatthe  puzohasing  and  letting  of  koensed  houses 
was  an  easentaal  part  of  their  business  of  brewers, 
and  alternatively  that  it  was  a  separate  business ;  (h) 
tbat  hot  for  such  purdhasingand  letting  their  pronts 
as  assPBSpd  under  Schedule  I),  would  not  and  coidd 
not  have  been  earned ;  (c)  that  the  repairs  in  question 
were  a  neeenaiy  outlay  without  which  such  profits 
eoidd  not  have  been  euned,  and  formed  a  legitimate 
deduction  in  arriving  at  the  balance  of  profits  and 
gaina  in  respect  of  which  they  were  chargeaUe  under 
lidiednle  D. ;  and  (d)  tbat  the  tied  houses  in  question 
were  **oocopied"  for  the  purpose  of  their  trade, 
manufacture,  adventure,  or  concern  in  the  nature  of 
trade,  within  the  meaning^  of  5  &  6  "Vict.  c.  35,  s.  100, 
first  case,  r.  3,  and  that  m  this  respect  there  was  no 
distinetion  between  such  houses  and  those  licensed 


which,  being  owned  by  the  appellants,  were 

not  let  to  tenants  but  were  conducted  on  their  behalf 
by  their  managers  or  servants. 
The  surveyor  of  taxes  contended :  (a)  That  tbe  tied 


houses  in  question  were  not  "occupied"  by  the 
appellants  within  the  meanine  of  5  &  6  Vict.  c.  35, 
s.  100,  first  case,  r.  3 ;  and  (6)  that  the  appellants 
must  be  deemed  to  have  executed  the  repairs  in 
question  not  qua  traders  but  qua  landlords,  and  that 
as  such  they  had  received  the  one-sixth  deduction  from 
the  annual  value  under  16  &  17  Vict.  c.  34,  s.  2, 
Schedule  A.,  to  which  they  were  entitied  under  the 
Finance  Act,  1894,  s.  35. 

The  commissioners  were  of  opinion  that  upon  the 
facts  above  stated  the  tied  houses  were  not  occupied 
by  the  appellants  within  the  meaning  of  5  &  6  Vict, 
c.  35,  s.  100,  first  case,  r.  3,  and  that  the  appeUauts 
were  not  entitled  to  the  deduction  claimed. 

The  Divisional  Court  affirmed  the  decision  of  the 
commissioners,  and  gave  judgment  for  the  Grown. 

The  appellants  appealed  to  the  Court  of  Appeal. 

Lawson  Walton,  Q.G.^  and  R.  2).  Muir,  for  the 
appellants,  cited  Wainey  v.  Musgrave^  28  W.  B.  491, 
6  Ex.  D.  241 ;  Beid^a  Brewery  Co.  v.  Male,  39  W.  B. 
459,  [1891]  2  Q.  B.  1 ;  Eussell  v.  Toum  and  County 
Bank,  13  App.  Cas.  418,  36  W.  B.  Dig.  96;  WaUon 
V.  Boyal  Insurance  Co.,  44  W.  B.  89,  [1896]  1  Q.  B.  41. 

Sir  E.  E,  Webster,  A.O.,  and  Danckwerts,  for  the 
Crown. 

A  L.  Smith,  L.J.— I  am  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed.  The 
appeUante  are  brewers,  and,  like  most  brewers,  they 
have  tied  houses,  and  they  make  their  profite  by 
selling  their  beer,  first,  to  the  public;  secondly,  to 
untied  houses;  and,  thirdly,  to  their  tied  houses. 
The  dSiect  of  a  house  being  tied  is  that  tbey  are 
enabled  to  seU  more  beer  than  they  would  otherwise 
do,  and  they  also  get  a  better  price  for  beer  sold  to  a 
tied  house  than  for  beer  sold  in  the  other  two  ways. 
It  is  found  as  a  fact  in  the  case  that  the  appellante 
have  been  bu^g  tied  houses  for  the  purpose  of 
increasing  their  trade.  The  question  arises,  how  are 
they  to  return  an  account  of  their  gains  andprofits  under 
Schedule  D.  of  the  Income  Tax  Acts.  It  is  said  that 
inasmuch  as  they  have  let  these  tied  houses  to  tenants, 
who  have  not  contracted  to  repair,  the  appellante 
are  entitied  in  estimating  their  ^ns  and  profite  to 
deduct  therefrom  the  cost  of  repauing  the  tied  houses. 
I  quite  agree  with  what  my  brother  Hawkins  said  at 
the  end  of  bis  judgment  in  Watney  v.  Muegrave,  that 
the  trade  of  a  brewery  and  the  trade  of  a  public- 
house  are  two  distinct  things,  and  that  the  expense 
incurred  in  respect  of  the  latter  cannot  be  deducted 
from  the  profit  of  the  former.  In  this  case  the 
brewers  suggest  that,  inasmuch  as  they  keep  up  the 
independent  trade  of  the  publican,  the  cost  of  repair- 
ing his  house  is  to  be  deducted  from  the  profite  of 
their  trade.  I  am  dearly  of  opinion  that  that  argu- 
ment is  ill-founded  and  cannot  prevail. 

It  appears  to  me  that  the  Attomey-Qeneral  is  right 
in  contending  that  there  is  an  express  prohibition  to 
be  found  in  the  Income  Tax  Acte  against  the  deduc- 
tion which  is  now  sought  to  be  made.  Without  going 
through  Schedule  D.,  I  will  come  at  once  to  rule  1. 
under  the  first  case  in  section  100  of  the  Income  Tax 
Act,  1842,  which  relates  to  Schedule  D.  It  says : 
**  Tbe  duty  to  be  charged  in  respect  thereof  shall  be 
computed  on  a  sum  not  less  than  the  full  amount  of 
the  bidance  of  the  profite  or  gains  of  such  trade, 
manufacture,  adventure,  or  concern,  upon  a  fair  and 
just  average  of  three  years."  Then  rule  3  says: 
"  No  sum  shall  be  set  against  or  deducted  from,  or 
allowed  to  be  set  against  or  deducted  from,  such 
profits  or  gains  on  account  of  any  sum  ex- 
pended for  repairs  of  premises  occupied  "—I  think 
tiie  dear  meaning  of  that  is,  occupied  by  the  person 
assessed — "  for  the  purpose  of  such  trade  " — that  is, 
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for  the  purposes  of  the  trade  of  the  person  assessed — 
<*  beyond  the  sum  usnally  expended  tor  saoh  purposes 
aooording  to  an  average  of  thiee  years."  The  section, 
though  £raf ted  in  the  form  of  a  prohibition,  contains 
a  permission ;  such  a  deduction  may  be  allowed  for 
xepairs  of  premises  occupied  by  the  party  assessed  for 
the  purposes  of  his  trade.  The  present  case  does  not 
come  within  the  permission,  ana  therefore  it  is  within 
the  prohibition.  We  may  also  refer  to  the  first  of  the 
rules  applying  to  the  first  and  second  cases,  which 
says:  **In  estimating  the  balance  of  the  profits  or 
gains  to  be  charged  according  to  either  of  the  first  or 
second  oases,  no  sum  shall  be  set  against  or  deducted 
from,  or  allowed  to  be  set  against  or  deducted 
from,  such  profits  or  gains,  for  any  disbursements  or 
expenses  whatever  not  being  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes  of 
such  trade."  It  is  impossible,  in  my  judgment,  to  say 
that  the  whole  of  the  money  spent  on  the  repairs  of 
these  tied  houses  was  laid  out  exclusively  for  the 
purposes  of  the  appellants'  trade.  I  am,  therefore, 
of  opinion  that  the  deduction  cannot  be  allowed. 

BiQBT  and  OouJNS,  L.  JJ.,  concurred. 

Appeal  dismiaaed. 

Solicitors  for  the  appellants,  Qodden,  Son,  A  Holme, 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue. 


Nov.  10. 


From  Chan.  Div.  ^ 

(Lindley,  M.R.,  and  Chitty  and  > 

Vaughan  Williams,  L.JJ.)       I 

Dawson  v.  The  African  Consolidated  Land  and 
Tradinq  Co.  (Limited),  (a.) 

Company  —Diredora —  QualificaJtion ~  Casual  vacancy — 
Cdlla  on  aharea — Invalidity, 

A  dattae  in  the  artidea  of  aaaociation  of  the  A.  Co, 
provided  thai  any  acta  done  at  any  meeting  of  the  diredora 
ahotddf  notwithatanding  that  it  aJiould  be  afterwarda 
diacovered  that  there  waa  aome  defed  in  the  appointment 
of  auch  diredora,  or  tJuU  they  were  diaqualified,  be  aa 
valid  aa  if  every  atich  peraon  had  been  duly  appointed 
and  waa  qualifiea  to  be  a  diredor, 

N,,  who  had  been  duly  appointed  a  director  of  the 
A,  Co,y  transferred  all  hia  aharea,  and  for  a  few  day  a 
waa  without  a  diredor^a  qualification.  After  re- 
acquiring hia  qualification  he,  without  being  ftfrmally 
re-elected,  cuied  aa  a  director,  and,  in  conjundion  with 
hia  co-directora,  made  a  call  on  tJie  aharea. 

Held  {reveraing  Bidley,  J.),  tluxt  the  acta  done  by  N. 
in  hia  capacity  of  a  director  were  validated  by  the  clauae 
in  the  artidea  of  aaaociation  [aa  above  ad  out). 

Further,  the  danae  operatea  not  only  aa  between  the 
company  and  its  inembera,  but  alao  aa  bdween  the  com- 
pany and  third  partiea, 

Howbeach  Coal  Co.  v.  Teague,  8  W,  R,  264,  b  H,  A 
N,  151,  explained. 

Appeal  of  the  defendants  (other  than  A.  Bifeldt) 
from  an  order  of  Bidley,  J.  (sitting  as  vacation 
judge). 

Bi^ey,  J.,  granted  an  injunction  restraining  the 
defendant  company  and  the  three  other  defendants, 
Thomas  Thompson,  A.  B.  Nielsen,  and  E.  G. 
Sanders,  until  judgment  in  the  action  or  further 
order,  from  forfeiting,  or  declaring  forfeited,  all  or 
any  portion  of  the  shares  held  by  the  plaintiff  and  the 
other  shareholders  in  the  company,  and  from  selling, 
or  allotting,  or  otherwise  disposmg  of  such  shares, 


(a.)  Reported  by  W.  Sualloross  Qoddard.  Ksq., 
Barrister-  at-Law. 


or  any  of  them,  and  from  taking  or  continuing  pro- 
ceedings to  recover  the  amount  of  an  alleged  call  of 
3s.  on  each  share  which  had  been  made,  or  alleged  to 
have  been  made,  by  the  defendants,  Thompson, 
Nielsen,  and  Sanders,  and  from  parting  with  any 
proceeds  of  the  call  money  in  their  han£,  or  to  be 
received  under  the  call. 

The  directors'  resolution  making  the  call  was 
allep;ed  to  be  invalid  because  Nielsen,  who  had  been 
a  director  and  purported  to  be  one  of  the  direotora 
making  the  call  had  ceased  to  hold  any  shares  from 
the  I7th  to  the  23rd  of  June,  1897,  and  had  never 
been  formally  re-elected  a  director  after  tLgadn 
acquiring  his  qualification.  Farther  objection  uraa 
made  because  Thompson  was  stated  to  be  an  undis- 
charged bankrupt  at  the  date  of  his  appointment, 
and  therefore  vacated  his  seat  on  the  board  immo- 
diately  on  his  appointment. 

By  article  90  of  the  articles  of  association  the 
number  of  directors  was  to  be  not  less  than  three, 
nor  more  than  seven ;  and  by  article  93  *'  No  peraon 
other  than  the  first  directors  shall  be  qualified  to  be 
a  director  who  is  not  the  holder  of  shares  of  the 
company  of  the  nominal  value  of  £200." 

Articles  96:  <*The  office  of  a  director  shall  be 
vacated  ...  if  he  become  bankrupt,  or  suspend 
payment,  or  compound  with  his  creditors,  ...  or 
or  if  he  cease  to  hold  the  required  amount  of  shares 
to  qualify  him  for  office." 

Article  105:  '*  Until  otherwise  determined,  two 
directors  shall  be  a  quorum." 

Article  114 :  '*  All  acts  done  at  any  meeting  of  the 
directors,  or  of  a  committee  of  directors,  or  by  any 
person  acting  as  a  director,  shall,  notwithataadiu^ 
that  it  shall  oe  afterwards  discovered  that  there  was 
some  defect  in  the  appointment  of  such  directors  or 
persons  acting  as  aforesaid,  or  that  they,  or  any  of 
them,  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to 
be  a  director." 

The  defendants  appealed. 

Alexander,  Q,C.,  and  W,  Higgina,  for  the  tt»pel- 
lants.— The  true  construction  of  article  114  is  that  it 
validates  the  acts  of  persons  who  act  as  directors, 
though  there  may  be  some  flaw  in  their  appointD&ant, 
and  the  intention  is  that  all  such  trivial  defects  shall 
be  rectified  by  the  articles.  They  referred  to  Briton 
Medical  General  and  Life  Aaaodation  v.  Jonea,  61  Xj.  T, 
Rep.  384,  38  W.  R.  Dig.  35 ;  Howbeach  Coal  Cb,  ▼. 
Teague,  8  W.  B.  264,  5  H.  &  N.  151 ;  and  Palmer^s 
Company  Precedents,  6th  ed.,  vol.  1,  art.  111. 
[LiNDLET,  M.B.,  referred  to  In  re  London  cmd 
Southern  Oountiea  Freehold  Land  Go,,  34  W.  B.  163, 
31  Ch.  D.  223.] 

BramweU  Davia^  Q'C,  and  Stewart  Smith,  for  the 
respondents. — It  is  quite  clear  there  was  a  vaoaiioy 
on  the  board,  and  no  resolution  was  passed  to  fiU  it 
up,  so  that  there  were  only  two  directors  acting,  m»>d 
calls  made  by  them  would  be  ineffective.  The  defect 
was  known  to  the  directors  on  the  17th  of  Jone^ 
[LmDLEY,  M.B.— In  York  Trttmtvaya  Co,  v.  Willtnm, 
30  W.  B.  624,  8  Q.  B.  D.  685,  the  Court  of  AnpesL 
thought  Howbeach  Coal  Co,  v.  Teague  was  wron||^.  j 

No  reply  was  called  for. 

LmDLET,  M.B. — ^This  appeal  is  against  an  order  of 
Bidley,  J.,  granting  an  mjunction  restraining  the 
defendants  from  forraiting  the  shares  and  from  selling' 
or  re-alloting  such  shares,  and  from  taking  prooeed* 
ings  to  recover  money  raised  by  calls;  and  the 
ground  upon  which  the  motion  was  made  before  hw^ 
was  simply  that  there  were  a  great  number  of  alleged 
irregulaiities    in  the  appointment  of    the  directors 
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making  the  call.  Before  us,  other  grounds  have  been 
raged  to  which  I  will  allude  presently.  Now,  these 
iwioua  suggestions  of  irregularity,  when  they  come 
to  he  examined,  are  nothing  more  or  less  than  small 
irregularities.  There  is  no  radical  defect  in  any  one 
of  these  points.  Take  one  of  them;  take  the  best,  the 
cue  of  Keilsen.  It  appears  that  there  were  origin- 
aDy  three  directors  appointed  by  the  proper  parties, 
hy  the  sohecribers  to  the  memorandum  of  association. 
Those  three  were  Bradford,  Sanders,  and  Ghriffiths. 
Now  nobody  quarrels  with  their  appointment.  Brad- 
ford died  on  the  13th  of  April,  1897,  and  a  Mr. 
Diompson  was  appointed  director  in  his  place  under 
an  article  which  clearly  authorized  that  appointment, 
mbject  to  the  point  that  he  was  an  undischarged 
bankrupt.  'What  I  mean  is  this,  lliat  it  was  a  casual 
vacancy  which  the  other  two  directors  had  power  to 
mi,  and  they  filled  it  up  by  appointing  him.  There 
vas  a  meeting  afterwards  of  the  shareholders,  and 
Mr.  Thompeon  then  retired  and  was  re-elected.  It 
was  said  that  the  shareholders  did  not  know  that  he 
V16  an  undischarged  bankrupt ;  and  our  attention  is 
called  to  a  clause  that  a  director  vacates  his  appoint- 
ment if  he  becomes  bankrupt,  but  that  clause  does 
not  apply  to  the  facts  with  which  we  have  to  deal, 
and  it  appears  to  me  to  be  perfectly  competent  for 
these  shareholders  if  they  chose  to  appoint  Mr. 
Thonpson.  Mr.  Keilsen  was  appointed  in  succession 
tnlMr.  Griffiths,  who  died  in  December,  1896.  That 
was  all  light,  and  Mr.  Neilsen  was  a  competent  man, 
and  remained  a  competent  man  and  a  properly- 
qualified  director  till  the  17th  of  June,  1897,  when  it 
appears  that  he  transferred  all  his  shares,  and  for  five 
or  six  days  from  the  17th  of  June  to  the  23rd  of  June 
he  had  no  shares.  So  under  one  of  the  articles  of 
association  he  vacated  his  office.  On  the  23rd  or  24th 
of  Jone  he  acquired  other  shares  and  became  quali- 
fied. There  was  a  meeting  of  the  directors  on  the 
24th  of  June  at  which  he  was  present  and  acted  as  a 
director.  Then  again  there  was  a  casual  vacancy 
which  the  other  two  directors  had  power  to  fill  up ; 
and  although  it  is  true  that  they  did  not  go  through 
the  form  of  passing  a  resolution  appointing  him  a 
diiectcv,  they  accepted  him  as  a  director,  and  they 
allowed  him  to  act  as  one ;  and  when  this  call,  which 
is  impeached,  was  made— namely,  on  the  13th  of  June, 
1897,  it  was  nuide  by  Mr.  Thompson,  Mr.  Sanders, 
and  Mr.  Keilsen;  and  Mr.  Neilsen  then  was  a 
pnperly-qualified  director,  so  that  this  irregularity 
which  is  supposed  to  upset  everything  that  was  done 
ii  ledooed  to  this,  that  two  of  the  directors  who 
■dght  have  passed  the  resolution  appointing  Mr. 
KcQsen  did  not  go  through  the  form  of  passing  a 
nsQlntaon  to  appoint  him,  but  acted  with  him  as  a 
daly-f^ypointed  director.  If  that  is  not  an  irregularity 
m  ia  amointment  such  as  is  attempted  to  be  cured 
liT  artiQle  114,  I  cannot  conceive  what  is.  These 
oSjeciaons  are,  to  my  mind,  trivial  and  unbusinesslike, 
and  have  not  a  shade  of  substance  in  them,  but  they 
are  technical  defects  which  have  been  laid  hold  of  for 
the  puzpoae  of  upsetting  what  has  been  done. 

Xow  I  pass  to  article  114,  which  is  that  all  acts 
dooe  at  the  meeting  of  the  directors,  or  at  the  com- 
mittee of  the  directors,  or  by  any  person  acting  as  a 
director,  notwithstanding  that  it  shall  be  afterwards 
discovered  that  there  was  some  defect  in  the  appoint- 
aaent  of  persons  acting  as  aforesaid,  or  that  they  or 
any  of  them  were  disqualified,  shall  be  as  valid  as  if 
every  such  person  had  been  duly  ap^inted  and  was  a 
qualified  director.  Now,  it  is  xeducmg  that  clause  to 
a  nullity  to  say  that  it  does  not  apply  to  such 
trumpery  defects  and  trivial  irregularities  as  those 
writh  which  we  have  to  deal  here ;  but  then  we  are 
told  that  we  must,  under  the  stress  of  the  case  of 
n<neheaeh  Coal  Co,  v.  TeaguCf  hold  that  this  article 


does  not  apply  hero.  I  do  not  understand  how  the 
case  of  Howbeach  Coal  Co»  v.  Teague  can  be  cited  as 
an  authority  to  the  effect  that  such  an  article  as 
article  114  only  applies  to  outsiders  dealing  bond  fide 
with  the  company  without  notice.  Of  course  it 
applies  to  and  covers  all  such  transactions,  but  there 
is  nothing  that  I  can  discover  in  the  judgments  in 
that  case  which  warrants  the  contention  that  this 
clause  does  not  apply  to  calls  and  things  of  that  kind 
as  between  the  company  on  the  one  side  and  the 
shardiolders  on  the  otiier  side.  Howbeach  Coal  Co,  v. 
Teagtbe  is  intelligible  up  to  a  certain  point,  and  as  to 
the  rest  of  it,  it  is  so  reported  that  I  confess  I  do  not 
thoroughly  understand  it.  But  the  defect  which  the 
court  put  their  finger  down  upon  there  was  this,  that 
it  was  said  that  the  persons  there  who  made  the  call 
had  been  improperly  appointed  by  three  out  of  seven 
of  the  subscribers  to  the  memorandum  of  association, 
which  was  all  wrong.  It  was  all  wrong,  and  the 
validating  clause  there,  which  was  clause  60,  which 
was  simUar  in  its  terms  to  article  114  here,  did  not 
cure  that  radical  defect  in  their  appointment.  The 
court  having  held  that,  upset  the  c»ll  and  dedared 
the  call  was  invaUd.  So  far  it  is  plain  enough,  and 
that  was  the  ratio  decidendi,  and  that  I  follow  per- 
f  ectiy  well.  Then  comes  a  part  of  the  case  which  I  do 
not  follow  with  equal  ease.  Granting  that  the  ap- 
pointment of  these  gentiemen  was  altogether  wrong, 
as  it  obviously  was,  and  granting  that  the  vaUdatinjg^ 
clause  there  did  not  apply,  I  do  not  see  myself  that  it 
necessarily  follows  that  what  they  did,  although  they 
had  been  improperly  appointed,  would  not  be 
validated ;  and  I  do  not  see  that  any  of  the  judges,  in 
giving  judgment  in  that  case,  addressed  himself  to 
that  point.  There  may  be  very  good  grounds  for  it 
— it  may  be  that  the  clause  did  not  apply  even  to  that, 
because  there  was  no  subsequent  discovery  about  it. 
The  whole  thing  was  aboveboard  and  the  defect  was 
taken  to  be  known  to  everybody.  I  do  not  know  how 
that  may  be,  but  it  is  no  authority  to  my  mind  for 
the  proposition  for  which  it  was  put  forward ;  and 
which  will  alone  assist  ihQ  respondents  in  this  case — 
namely,  that  article  114  does  not  apply  to  such 
matters  as  forfeiture  of  shares — that  is  to  say,  to  mat- 
ters between  the  company  on  the  one  side  and  the 
shareholders  on  the  other.  I  cannot  conceive  why  we 
should  cut  down  such  general  language  as  that,  and 
say  that  it  applies  only  to  outsiders,  I  think  that  is 
wrong.  It  appears  to  me,  therefore,  that  these 
trumpery  objections,  whatever  they  might  be  worth, 
but  for  this  clause— and  I  do  not  think  they  would  be 
worth  much  if  it  were  not  for  this  dause-— are  abso- 
lutely nothing  at  idl  with  it.  Now,  there  is  another 
point  taken  before  us  which  is  perhaps  a  much  more 
serious  one  or  would  be  a  mucn  more  serious  one  if 
there  were  any  evidence  to  support  it.  We  are  asked 
to  restrain  this  proceeding  of  forfeiting  shares  and 
maldng  calls  and  so  on,  Mcause  the  calls  had  been 
made  for  an  improper  purpose,  and  not  for  the  pur- 
pose of  bond  fide  carrying  on  the  business  of  the 
company,  but  for  the  purpose  of  recouping  the  people 
who  have  paid  off  the  promoters  under  agreements 
which  are  sought  to  be.  rescinded.  When  you  look  at 
the  writ,  the  writ  impeaches  the  agreement.  This  is 
a  case  which  might  have  become  important.  What 
we  are  told  is  this,  that  the  agreement  has  been 
carried  out  and  everything  done  under  it,  and  it  is  a 
litUe  difficult  for  one  shareholder  to  sue  on  behalf  of 
himself  and  others  to  rescind  an  agreement  between 
the  company  on  the  one  side  and  the  promoters  on 
the  other,  which  the  company  might  have  chosen  to 
carry  out  in  form.  That  form  of  action  has  to  be 
justified,  and  there  is  no  justification  that  I  can  see, 
even  for  suggesting  it.  But  apart  from  that  there  is 
no  evidence  to  support  such  a  case  as  this.      It  is  a 
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difficult  oase  to  prove,  and  it  must  be  proved,  if  at  all, 
at  the  trial.  This  is  a  mere  suggestion  of  fraud  and 
misoonduot — a  mere  suggestion  as  to  which  we  have 
nothing  reliable  to  act  upon.  This  part  of  the  case 
was  not  dealt  with  by  the  learned  judge  in  the  court 
below  at  all,  and  we  are  left  to  deal  with  it  as  best 
we  can.  We  have  heard  Mr.  Bramwell  Davis  describe 
what  took  place  in  the  court  below,  and  it  is  far 
from  sufficient  to  enable  us  to  grant  an  injunction. 
The  appeal  must  be  allowed,  and  Hie  order  discharged 
with  costs  here  and  below. 

CHrrry,  L.J. — I  agree.  One  word  as  to  the  114th 
article  in  the  articles  of  association.  That  clause  in 
the  articles  is  not  framed  so  as  to  render  valid  a  reso- 
lution passed  by  any  persons  who  assumed  to  act  as 
directors  of  a  company.  As  to  the  case  which  was 
put  by  Mr.  Stewart  Smith  during  the  argument  that 
it  necessarily  follows  that  where  any  three  or  four 
persons  went  into  the  board-room  and  said,  "  Here 
we  are  directors,"  and  they  passed  a  resolution  that 
the  clause  would,  according  to  the  contention  on  the 
other  side,  support  their  acts  and  make  them  valid ; 
the  mere  reawig  of  the  clause  disposes  of  that.  The 
clause  is  addressed,  as  is  shewn  by  these  words,  *'  not- 
withstanding some  defect  in  the  appointment  of  the 
directors  or  persons  acting  as  aforesaid  "  to  oases  of 
that  kind.  The  point  arose  on  the  facts  with  refer- 
ence to  Neilsen,  and  Neilsen  was  six  days  without  the 
qualification— namely,  from  the  17  th  to  the  23rd  of 
June.  There  is  no  evidence  whatever  to  show  that 
the  other  two  directors  were  aware  that  he  had  parted 
with  all  his  shares  so  as  no  longer  to  hold  his  quali- 
fication. It  is  rightly  said,  upon  reading  the  articles, 
that  he  ceased  to  be  a  director  because  he  ceased  to 
hold  the  qualification  of  shares,  but  on  the  23rd  of 
June  he  held  the  qualification,  and  he  went  on  acting  as 
director  with  theother  directors,  and  to  take  the  material 
date,  the  24th  of  June,  when  the  resolution  for  the 
call  was  passed,  thejr  treated  him  as  a  director.  They 
had  not  appointed  mm  formally,  the  power  to  do  so 
being  vestisd  in  them  on  the  occasion,  but  tibey  ap- 
pointed him  and  treated  him  as  a  director.  There 
cannot  be  the  slightest  question  that  if  the  defect  had 
been  pointed  out  they  would  have  appointed  him 
then  and  there  to  fill  up  the  vacancy.  Now,  the 
exact  ^int  here  is  the  defect  in  the  appointment. 
There  is  no  defect  in  the  appointment  if  you  treat 
him  as  appointed  originally.  The  defect  was  that  he 
had  become  disqualified.  It  was  agreed  that  there 
was  no  distinction  between  the  defect  in  the  appoint- 
ment and  the  words  relating  to  disqualification ;  but 
the  words  are  "  disqualificatiAn "  and  not  *' non- 
qualification at  the  time  of  appointment,"  which 
plainly  refers  to  subsequent  loss  of  the  qualification 
which  is  required  in  order  to  enable  him  to  act  as  a 
director.  That  is  exactly  within  the  words  of  the 
article.  It  is  just  one  of  those  defects,  irregularities, 
or  whatever  name  of  that  kind  one  ought  to  call  them 
by,  which  is  protected  by  the  clause.  It  is  then  said 
the  article  is  not  to  operate  as  between  the  company 
on  the  one  hand  and  the  members  of  the  company  on 
the  other,  it  is  onlv  to  be  applied  to  outsiders. 

The  answer  to  that  is  that  on  the  clause  itself  no 
such  distinction  is  made.  Whether  in  any  case  a 
distinction  might  be  taken  is  quite  another  matter. 
It  cannot  be  taken  upon  the  facts  of  this  case,  and 
I  am  quite  satisfied  that  the  article  does  apply  as 
between  the  company  on  the  one  hand  and  the 
member  who  is  being  sued  for  a  call  in  the  present 
case  on  the  other.  It  is  hardly  necessary  to  add  any 
words  about  the  Howhtach  oase.  There  it  was  quite 
plain  that  the  directors  who  were  purporting  to  act, 
and  whose  appointment  was  derived  from  the  acts  of 
the  signatories,  were  not  well  appointed,  and  it  may 


well  be  in  that  case  tiiat,  having  regard  to  the  GOtt 
clause,  the  court  considered  that  that  was  not  a 
defect  within  the  meaning  of  the  60th  claoae.  Ths 
reasons  are  not  given  by  the  learned  judges  why  thej 
said  that  the  60th  clause  in  that  case  cud  not  apply. 
It  is  quite  oi>en  to  say  that  in  that  particular  case  tbs 
appointment  was  so  radically  bad  that  it  did  not  fiU 
within  the  protection.  For  these  reasons,  and  in  coo- 
f ormity  with  what  has  fallen  from  the  Master  of  Um 
Bolls,  I  think  that  all  these  points  with  refereooe  to 
irregularity  and  the  like  fall  to  the  ground  and  an 
abortive,  and  I  think  it  is  quite  unnecessary  to  go 
through  any  somewhat  similar  matters  which  haw 
been  mentioned.  This  seems  to  me  to  be  the  only 
one  that  requires  anything  like  a  formal  jadginent 
Then  there  is  the  other  point  which  was  pat  fonraid 
at  the  bar  before  us  on  this  appeal,  that  the  call  wm 
made  for  a  fraudulent  or  improper  pnrpoae,  that  tht 
directors  made  the  call  in  the  interests  of  some  oos 
of  them,  and  that  the  call  on  that  ground  could  not 
be  supported.  Haviug  regard  to  the  position  of  tks 
company  as  well  as  other  matters  it  would  reqoiie  t 
strone  case  on  the  motion  to  justify  us  in  saying  thit 
in  such  circumstances  the  call  was  fraudulently  mads. 
The  simple  answer  that  we  have  to  give  is  that  tl« 
evidence  has  not  proved  in  any  material  degree  tlw 
kind  of  case  that  was  shadowed  out  by  the  cooaidl 
for  the  respondents.  I  reserve  to  myself  the  foi 
power  of  considering  whether  three  shiumholdecs  on. 
sue  effectively  on  any  su(di  materiab  as  have  hem, 
presented  to  us  for  the  resoiasion  of  the  oompanjy 
contract.  But  really  the  point  does  not  arise,  beosaiv 
there  is  no  case  brought  forward  to  show  a  pcepos*; 
derating  control  over  the  company's  affisirs  by  Hbemi\ 
who  now  have  the  direction  of  them.  Nothing  of  ttij 
sort  has  been  presented  to  us  which  would  justify  Mj 
or  three  of  the  shareholders  instituting  this  iietia^ 
against  the  company  and  asking  that  the  oomp«Dj%| 
contract  should  be  rescinded. 


Williams,  L.J.— I  entirely  agree.  I  only  wiihti 
say  that  it  is  not  necessary  to  decide  anything  abori^ 
the  true  meaning  of  the  words  "afterwards  ditr 
covered,"  because,  as  the  Master  of  the  Rolls  fasi 
already  pointed  out,  in  this  case  there  is  no  eridssfli 
whatever  that  the  directors  did  know  of  this  defect  if 
the  time  of  the  passing  of  the  resolution  in  questioa. 

Appeal  allowed. 

Solicitors,  Burgoyrie,  WaUa,  &  Co. ;  WyaU,  Diykif^ 
A  Co. 


June  28,  30,  1897. 


From  Chan.  Div.      j 

(Lindley,  Lopes,  and  / 

Chitty,  L.JJ.)        ) 

DUBRANT    V.    BrANKSOME     TTbBAK    DISTRICT 

CoxmciL.  (o.)  . 

Local   government — Drainage — Surface    waUr — Pal 
Health  Act,  1875  (38  ab  39  Vict.  c.  55),  as.  15, 
17,  308. 

A  local  avihority  Tias  power  to  make  eiich  $ewen 
may  be  neceaeary  for  draining  their  district^  and  m 
carry  such  sewers  into,  through,  or  under  any  Im 
whatsoever  within  their  district,  provided  that  the  vm 
conveyed  by  them  is  free  from  all  excrtmentiticus  or  dk 
foul  or  noxious  matter. 

Surface  water  charged  with  sand  or  silt  is  not  witk 
the  above  proviso,  and  may  be  discharged  by  a  la 
authority  into  a  natural  stream  or  ufoteroourse, 

Decision  o/ North,  J.,  affirmed, 

(a.)  Reported  by  W.  Shalloross  Qoddard,  Bsq^ 
fiarrister-at-Law. 
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COUBT  07  AfPEAL. 


DUBBANT  V.  Bbanksome  TJbbak  Distbiot  CoimoiL. 


CouET  OF  Appeal. 


Appeal  of  the  pLontifb  from  a  decision  of  North,  J. 

The  plaintijfiEB,  as  trnstees,  are  the  owners  of  the 
Darrant  estate,  a  h&ige  building  estate  situate  partly 
10  Bournemouth  and  partly  in  the  district  of  the 
defendant  council.  The  river  Bourne  flows  through 
the  plaintiffs*  property,  the  present  channel  of  the 
iiTer  being  in  a  great  measure  artificial.  The  de- 
leDdants  had  recently  made  up  certain  roads  in  their 
district,  and  had  drained  the  surface  water  into  the 
Bourne,  where  it  passed  through  the  Dumnt  estate. 
Ptft  of  the  drainage  works  as  completed  in  June, 
1895,  and  part  in  October,  1895. 

By  reason  of  the  drainage  the  plaintiffs  complained 
tlwt  the  increased  flow  of  water  caused  fiooduig  and 
an  f xtra  deposit  of  sand  and  silt,  and  daim^  an 
iBJonotion  to  restrain  the  defendants  from  causing  or 
permitting  any  water  with  sand,  dlt,  or  other  solid 
aistter  to  flow  or  be  carried  through  any  channels, 
ftc.,  or  other  works  constructed  by  the  defendants 
isfeo  the  Bourne. 

Hie  defendants,  while  pleading  that  they  were  en- 
titled to  disohazge  their  surface-water  into  the 
Bonnie,  denied  the  diunage,  and  submitted  that  if 
say  damage  did  arise  it  would  be  a  case  for  com- 
UDsation  under  section  308  of  the  Public  Health 
Act,  1875.  The  defendants  further  relied  upon 
liNir  statutory  powers  under  the  Public  Health 
let,  1875,  and  the  Private  Streets  Works,  Act,  1892 
(vlnch  had  been  adopted  by  them). 

Section  15  of  the  PubHc  Health  Act,  1875,  provides 
flirt  "Every  local  authority  shall  keep  in  repair  all 
lewen  belonging  to  them,  and  shall  cause  to  be  made 
nch  sewers  as  may  be  necessary  for  effectually  drain- 
Bg  their  district  for  the  purposes  of  this  Act."  By 
SBction  16,  "  Any  local  authority  may  carry  any 
iever  through,  across,  or  under  any  turnpike  road,  or 
mj  street  or  place  laid  out  as  or  intended  for  a  street, 
sr  under  any  cellar  or  vault  which  may  be  imder  the 
patement  or  carriageway  of  any  street,  and,  after 
gifiag  reasonable  notice  in  writing  to  the  owner  or 
lU  on  the  report  of  the  surveyor  it  appears 
7,  into,  through,  or  under  any  lands  what- 
within  their  district."  By  section  17, 
**MotluDg  in  this  Act  shall  authorize  any  local 
Mtbority  to  make  or  use  any  sewer,  drain,  or  outfall 
lor  the  puixxMC  of  conveying  sewage  or  filthy  water 
■to  any  natonl  stream  or  watercourse,  or  into  any 
ttnal,  pond,  or  lake,  until  such  sewage  or  filthy  water 
is  freed  from  all  exorementitious  or  other  foul  or 
wxioos  matter  such  as  would  affect  or  deteriorate  the 
parity  and  quality  of  the  water  in  such  stream  or 
jwtercourse,  or  in  such  canal,  pond,  or  lake."  And 
^  section  308,  <*  Where  any  person  sustains  any 
vmage  by  reason  of  the  exercise  of  any  of  the  powers 
ef  tkis  Act,  in  relation  to  any  matter  as  to  which  he 
m  Bot  himself  in  default,  full  compensation  shall  be 
■ede  to  Bocfa  person  by  the  local  authority  exercising 
Mich  powers."  By  section  9  of  the  Private  Streets 
Works  Act,  1892,  **  The  urban  authority  may  indude 
fa  any  works  to  be  done  under  this  Act  with  respect 
taany  street  or  part  of  a  street  any  works  which  they 
wnk  neoessary  for  bringing  the  street  or  part  of  a 
>^wt,  as  rega^?ds  sewerage,  drainage,  level,  or  other 
Mtters,  into  conformity  with  any  other  sia-eets 
phcther  rraairable  or  not  by  the  inhabitants  at 
Hge),  indnding  the  provision  of  separate  sewers  for 
ve  reception  of  sewage  and  of  su 
finely."' 


surface  water  respec- 


Kortfa,  J.,  held  that  the  defendants  were  justified 
m  doing  what  they  had  done  by  virtue  of  the  sections 
«f  the  Acts  above  set  out,  and  dismissed  the  action, 
viih  coats. 

The  plainiifTs  appealed. 

Swin/en  Eady,  Q.C,  andEadley,  for  the  appelLints. 


— The  result  of  the  judgment  of  North,  J.,  is  that  he 
has  forgotten  that  the  stream  is  artificial  and  not 
natural  at  these  places.  Even  if  the  defendants  have 
a  statutory  right  to  discharge  water  on  our  land, 
they  have  no  statutory  right  to  discharge  sand  and 
silt  with  the  water.  Section  17  of  the  Public  Health 
Act,  1875,  is  not  an  enabling  section,  but  prohibitive, 
and  does  not  authorize  this  deposit  of  sand  and  silt : 
Glo88op  V.  Huton  and  laleworih  Local  Board,  28  W.  B. 
Ill,  12  Oh.  D.  102;  Ainley  v.  KirkheaUm  Local 
Board,  60  L.  J.  Ch.  734,  40  W.  B.  Dig.  133 ;  AUamey- 
General  v.  Gockermouth  Local  Board,  22  W.  B.  619, 
L.  B.  18  £q.  172.  There  is  no  statutory  duty  on  the 
defendants  to  construct  sewers  at  all,  and  the  prin- 
ciple of  Metr(^litan  Asylum  District  v.  Hill,  29  W.  B. 
617,  6  App.  Gas.  193,  applies.  Moreover,  there  has 
been  no  report  of  a  surveyor,  as  directed  by  section 
16  of  the  Public  Health  Act,  1875. 

Vernon  Smith,  Q,G,,  and  Bowden,  for  the  defen- 
dants, were  not  called  upon,  on  their  admission,  in 
answer  to  the  court,  that  if  they  injured  the  plain- 
tifiGi  they  were  entitled  to  compensation  under  section 
308  of  the  Public  Health  Act,  1875. 

LiNDLBY,  L.J. — It  appears  to  me  that  the  learned 
judge  was  quite  right  in  the  construction  he  has  put 
upon  these  sections  of  the  Public  Health  Act,  1875. 
It  is,  however,  very  important  to  bear  in  mind  that 
by  section  308  the  plaintJAfs,  if  they  are  damnified  by 
what  has  been  done,  can  obtain  compensation.  Sec- 
tion 308  throws  a  great  deal  of  light  on  any  language 
that  may  be  ambiguous  in  the  mause  I  will  refer  to 
presently :  "  Where  any  person  sustains  any  damage 
by  reason  of  the  exercise  of  any  of  the  powers  of 
this  Act  in  relation  to  anv  matter  as  to  which  he  is 
not  himself  in  default,  full  compensation  shall  be 
made,"  and  so  on.  Then  we  have  to  consider  sections 
15, 16,  and  17  of  the  Public  Health  Act,  1875.  It  is 
admitted  that  all  these  roads  which  the  defendants 
are  draining  into  this  Bourne  are  in  the  district  of 
the  defendants.  With  reference  to  the  point  made 
about  the  Poole-road,  I  think  it  comes  to  nothing  at 
all.  But  when  you  look  at  the  Local  Government 
Act,  1888,  s.  11,  clause  4,  it  appears  to  me  that  the 
road  is  just  as  much  a  road  wittdn  the  district,  as  to 
which  the  defendants  are  under  duties  and  have 
powers,  as  if  it  were  not  a  main  road  at  all.  I  say 
no  more  about  it,  because  it  is  obvious,  when  you 
read  the  section,  that  there  is  nothing  in  the  point  at 
all.  Now,  what  have  they  done  P  The  plaintiffs 
have  evidently  canalized  the  bog  which  did  exist  ud 
this  Bourne  which  runs  through  Bournemouth,  ana 
in  1877  they  drained  that  bog  and  cut  this  ditch  (for 
it  is  not  much  more,  about  four  feet  wide)  into  the 
old  Bourne,  which  did  not  come  up  so  high.  It  is  an 
artificial  stream  which  was  made  by  them  in  the  year 
1877.  Why  it  is  not  properly  described  as  a  canal  I 
do  not  know. 

Now,  section  15  imposes  on  the  defendants  the 
duty  of  making  such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  for  the  purposes  of 
this  Act,  and,  by  Sie  definition  clause,  *'  sewer  "  does 
not  mean  a  sewer  for  the  conveyance  of  filth  alone 
— human  excrement  and  so  on,  but  for  drainage 
purposes.  The  word  ''sewer*  is  contrasted  with 
"dnun."  The  word  "drain"  means  something 
applicable  to  one  house,  and  a  sewer  to  more. 
They  are  draining  certain  roads  in  their  district, 
and  they  are  making  what,  under  the  Act  of  Parlia- 
ment, is  called  a  sewer.  The  duty  of  doing  that  is 
thrown  on  them.  Now,  section  16  is  important. 
That  gives  them  powers  which  enable  them  to  perform 
that  duty.  Section  16  enableH  them  to— [His  lord- 
ship reaid  the  section,  and  continued :]  Now,  Mr. 
Hadley  has  raised  a  point  which  I  will  notice  here 
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and  deal  with.  He  says  that  there  has  been  no 
report  made  by  the  surveyor.  If  that  point  had  been 
raised,  there  might  have  been  something  in  ii.  It 
might  have  caused  a  temporary  delay,  and  if  the 
defendants  had  insisted  that  they  had  a  right  to  do 
what  they  are  doing  without  the  report  of  the 
surveyor  they  probably  woidd  be  wrong,  but 
obviously  this  action  was  not  brought  on  the  ground 
thas  there  has  been  no  report  of  the  surveyor,  but  for 
the  far  more  important  purpose  of  contesting  this 
alleged  right  of  the  defendants.  However,  I  pass 
that  over.  In  [point  of  fact  there  is  no  notice  and 
no  report  of  the  surveyor.  Nothing  turns  on  that  at 
all.  Then  the  word  **  lands  *'  here  is,  by  the  defini- 
tion clause,  extended  so  as  to  mean  any  tenement 
or  hereditament,  and  obviously  Includes  land  covered 
with  water.  There  is  a  further  portion  of  section 
16  which  does  not  refer  to  this  case,  and  which  refers 
to  what  the  defendants  may  do  out  of  their  district. 
Then  comes  section  17  which,  as  I  understand  it,  is 
not  an  enabling  section  although  the  inference  to  be 
drawn  from  that  section,  taken  in  connection  with 
the  enabling  section,  is  very  strong.  Section  17  is  a 
prohibitive  clause — [His  lordship  read  it,  and  con- 
tinued :]  I  read  that  shortly  in  this  way :  Notwith- 
standing the  enabling  clause  to  which  I  have  referred 
you  shiJl  not  pour  mth  into  any  natural  or  artificial 
stream  or  watercourse.  Now,  what  is  the  inference  ? 
The  inference  is  that  you  may  pour  any  other  water 
into  any  natural  or  artificial  stream  or  watercourse. 
That  is  the  inevitable  inference  from  the  16th  and 
17th  sections;  and,  to  my  mind,  that  is  the  view 
taken  by  the  learned  judge.  It  is  said  that  he  has 
not  referred  specifically  to  section  16,  but  it  is  not  to 
be  supposed  for  a  moment  that  he  was  deddiug  this 
case  on  section  17  without  reference  to  the  sections 
preceding  it,  and  without  which  it  means  notiiing  at 
all.  Tafing  all  these  sections  together,  I  think  that 
the  defendants  are  in  the  right  and  the  plaintiffs  are 
in  the  wron^,  and,  therefore,  this  appeal  must  be 
dismissed  with  costs. 

LoPBS,  L.J. — I  am  of  the  same  opinion.  I  think 
this  case  is  'a  dear  one.  I  have  no  doubt  that  the 
effect  of  what  has  been  done  by  the  defendants  will 
be  to  bring  a  large  quantity  of  adit  or  sand  into  the 
Bourne,  a  substantially  larger  quantity,  at  any 
rate,  than  came  there  before.  According  to  the 
evidence,  a  considerable  quantity  must  indirectiy 
have  gone  into  the  Bourne  before  anything  was 
drained  into  it  by  the  defendants.  What  the  defen- 
dants have  done,  and  are  about  to  do,  is  that  what 
was  carried  through  before  will  now  be  carried  more 
effectively  and  directiy.  Whether  you  call  it  a  water- 
course or  a  canal,  all  I  can  say  is,  if  it  is  not  a 
watercourse,  beyond  all  question  it  is  a  canal.  Then 
the  question  arises:  Does  the  Public  Health  Act  of  1875 
authorize  the  defendants  in  doing  what  they  have 
done  P  In  my  opinion  it  clearly  does ;  and  whether 
it  does  or  not  depends  on  the  construction  to  be 
placed  on  three  sections  in  that  Act — sections  15,  16, 
and  17.  Now,  section  15  is  very  large.  It  says 
every  local  authority  **  shall  cause  to  }^  made  such 
sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act."  That  is 
very  clear,  very  distinct,  and  very  large.  **  Sewer" 
is  interpreted  in  the  Act,  and  the  interpretation  is 
that  it  means  every  sewer  and  drain  which  is  not 
expressly  interpreted  by  the  Act  to  be  a  drain.  Then 
comes  section  16,  which  is  again  most  important. 
That  is  the  section  which  confers  powers  for 
making  these  sewers.  It  says,  *'  Any  local  authority 
may  carry  any  sewer  through,  across,  or  under  any 
turnpike  road" — I  need  not  read  any  more — and 
other  places,  and   then  come  these    words,    * '  into, 


through,  or  under  any  lands  whatsoever  within  their 
district."  So  that,  according  to  that,  first  they  are 
told  they  may  cause  sewers  to  be  made,  and  thsa 
power  is  given  them  to  carry  them  "  into,  throagli, 
or  under  any  lands  whatsoever  within  their  district" 
Then  section  17  is  said  to  be  an  enabling  section,  but 
if  it  is  an  enabling  section  it  is  to  a  certain  eztent  a 
prohibitive  one.  If  there  was  any  doubt  upon  the 
effect  of  what  section  16  is,  it  would  be  made  dear  by 
section  17,  which  says :  [His  lordship  read  the  sectioa, 
and  continued :]  What  is  the  irresistible  inference  to  be 
drawn  from  that  section,  coupled  as  it  is  with  sectaan 
16  ?  It  is,  that  if  that  which  is  conveyed  does  not 
contain  those  things  which  are  prohibited,  or,  ia 
other  words,  if  it  contains  water  free  from  thoae 
things,  it  expressly  authorizes  them  to  do  it.  In  liiu 
particular  case  can  it  be  said  that  there  is  anything 
noxious,  or  excrementitious,  or  foul  that  is  earned  in 
this  water  P  All  that  is  carried,  aooording  to  the 
evidence,  is  sand  and  silt,  the  natural  belongingi, 
as  it  were,  to  water  in  a  soil  like  this— 
nothing  that  is  noxious,  or  nothing  which  would 
affect,  or  deteriorate,  the  purity  of  the  watec.  It 
might  make  it  muddv  for  the  time,  but  in  doe  oonzie 
it  would  fall  to  the  bottom,  and  leave  the  water  as  it 
would  have  been  if  that  matter  had  not  been  Imnigiit 
there.  But  it  has  been  suggested  that  the  ^loweii 
conferred  by  this  Act,  if  carried  into  effect  la  the 
way  they  have  been  carried  out  by  the  defendants, 
would  be  harsh  and  unjust  to  a  landowner  in  a  similar 
position  to  the  plaintiffs.  There  might  be  a  good 
deal  to  be  said  about  that  if  it  were  not  for  the 
308th  section  of  the  Act,  which  appears  to  me  to 
cover  entirely  any  difficulty  of  tiiat  kind.  That 
section  says  that  full  compensation  is  to  be  made  to 
anybody  who  is  not  in  default  for  any  damage  sui- 
tained  by  reason  of  the  exercise  of  any  of  the  powen 
of  this  Act.  That  entirely  meets,  to  my  mind,  that 
objection.  With  regard  to  the  Poole-road,  and  the 
point  that  was  taken  with  regard  to  the  Poole-road, 
it  is  unnecessary  to  say  anything  further  than  thn— 
that  I  think  it  is  entirely  met  by  section  11,  nb- 
section  4,  of  the  Act  of  1888.  I  think,  therefore,  the 
decision  of  the  learned  judge  was  perfectly  tight,  and 
this  appeal  should  be  dismissed. 

Ohitty,  L.J. — ^The  question  raised  on  the  appeal 
is  whether  the  defendants,  in  exerciBinff  their  statu- 
tory duties  and  powers,  are  iustified  in  aendiiig 
down  sand  and  sut  through  their  sewer  into  this 
Bourne  ?  The  Bourne  is  partiy  artificial,  and  as  to 
the  rest  of  it  natural,  although,  I  take  it,  so  much  of 
it  as  is  natural  has  been  subsequentiy  improved  in  the 
course  of  time.  The  question  turns  upon  sections  U, 
16,  17,  and  308  of  the  Public  Health  Act,  1875.  I 
shall  deal  with  them  very  shortly,  because  I  have 
formed  a  dear  opinion  that  the  defendants  are  jostifiel 
in  what  they  are  doing.  The  15th  section  unfMnes  on 
the  local  authority  the  duty  of  causing  such'  aewen 
as  may  be  necessary  for  effectually  draining  their 
district  for  the  purpose  of  the  Act  to  be  made.  ThB 
16th  section  confers  po^ors  with  refersnoe  to  the 
carrying  of  the  sewer  that  may  be  so  made.  TIm 
sewer  as  mentioned  here,  aooording  to  the  definitioa, 
is  not  a  sewer  merely  for  carrying  off  fool  and 
excrementitious  matter  and  the  like,  but  also  te 
carrying  off  surface  water.  I  agree  with  what  has 
been  already  stated,  that  the  word  '*  lands  "  is  uaad 
there  generally  not  only  by  reason  of  the  definitioii, 
and  not  only  by  reason  of  the  ordinary  common  law 
that*' land"  includes  land  covered  with  water,  bat 
even  if  those  two  grounds  should  fail,  and  I  think 
neither  of  them  does  fail,  by  reason  of  the  17th8eui40ii 
itself,  which  may  be  read  partly  as  a  proviso  and 
partly  as  an  enabling  clause.     I  will  explain  what  I 
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mean.  Section  17  says:  [His  lordship  read  the 
MStian,  and  continued:]  The  first  part  of  that  is 
prohibitory,  and  it  is  by  way  of  proviso  of  something 
that  has  gone  before.  The  second  part  is  explanatory. 
I  do  not  say  that,  by  itself,  confers  tiiat  power.  I 
think  the  better  reading  is  that  the  power  is  conferred 
by  the  16th  section,  and  in  this  portion  of  the  section 
which  says  that  the  sewaee  is  not  to  be  poured  in 
until  it  is  freed  from  f oiu  or  noxious  matter ;  the 
L^gishUure  assnmes  it  had  already  said  something 
that  would  justify  the  pouring  of  pure  water,  or 
water  not  fouled  or  noxious,  into  the  stream  or  canal. 
On  the  question  whether  sand  and  silt  come  within 
these  excepted  words — namely,  whetiier  it  is  excre- 
mentitious  or  other  foul  or  noxious  matter,  I  cannot 
ounoeiYe  that  there  is  any  question  whatever.  I  think 
it  does  not  But  whether  this  be  a  natural  stream,  as 
it  may  be  in  part,  or  whether  it  be  water  running  in 
a  canal,  I  think  in  either  case,  having  regard  to  both 
parts  of  the  case,  the  authority  is  conferred  by  the 
16th  section  of  the  Act.  The  value  of  the  308th 
section  is  very  great  because,  as  a  rule.  Parliament 
does  not  interfere  with  private  rights  without  com- 
pensation. It  was  properly  admitted  by  Mr.  Yemon 
Houth,  and  I  express  my  opinion  quite  apart  from  the 
admisBion,  that  the  308th  section  does  entitle  the 
pbuniifb  to  obtain  in  the  manner  pointed  out  by  the 
section,  and  not  by  action,  compensation  for  any 
damage  they  may  suffer  by  the  sand  and  silt  being 
increased  through  the  operations  of  the  defendant^ 
works.  I  need  not  say  anything  about  the  Pode- 
road.  I  entirely  concur  with  what  has  been  said  on 
that  point  With  reference  to  Mr.  Hadley's  point 
that  the  report  of  the  surveyor  had  not  been  obtained, 
I  am  rather  sorry  that  that  point  should  have  been 
even  mentioiied  upon  the  appeal,  because  the  action 
his  not  been  brought  in  any  way  to  determine  such  a 
question  as  that  It  would,  as  Lindley,  L.J.,  said, 
have  only  gone  to  a  short  delay,  and  it  is  not  right,  I 
think,  to  raise  points  of  that  kind  upon  an  appeal. 
At  any  rate,  in  my  opinion  we  ought  to  decide,  as  we 
do  decide,  this  case  without  reference  to  tke  question 
thnsnused. 

Appad  dismissecL 

Solidton,  WiihaU,  Trotter,  &  PaUeaon,  for  Ouerhury 
*  Steward^  Norwich;  Peacock  &  Goddardy  for  Tre- 
^nnum,  CurUa,  dt  BicUey,  Poole,  Dorset. 


i^iglft  Cfourt  of  S^tt^ticc. 


Chan.  Div.  \ 
Stirling,  J.  J 


•July  6;  Aug.  3.  1897. 

Hill  v.  Hioken.  (a.) 

Partition  action  —  Occupying  co-owner  — Mortgage   of 
thare — OocupaHon  rent — 8di^ff  cm  <igainei  mortgagee. 

Where  one  of  eeveral  co^ownere  woe  in  occupation  of 
prmiteB  and  mortgaged  hie  aharct  and,  on  a  partition 
action  heing  eubeequenUy  brought,  an  inquiry  woe 
directed  oi  to  what  vxu  due  from  him  in  respect  of  such 
occupation, 

Udd,  thai  the  sum  found  to  be  due  could  only  be  set 
'/  against  wluU  the  occupying  co-owner  was  personally 
tnUti»l  to  receive,  and  could  not  be  set  off  to  the  detriment 
«•/  Am  mortgagee. 

This  was  a  further  consideration  of  a  partition 
action. 


{a.)  Reported  by  J.  I.  Btikldto,  Esq.,  Barrister- 
at-Law. 


James  Hicken,  one  of  the  defendants  to  the  action, 
was  owner  in  fee  of  three-twelfths  of  the  heredita- 
ments, the  subject  of  the  action,  and  as  to  other 
three-thirteenths  tenant  for  life  with  remainder  in 
fee  to  his  two  children,  one  of  whom  was  Philip  James 
Hicken. 

On  the  30th  of  October,  1890,  James  Hicken  and 
Philip  James  Hicken  executed  a  legal  mortgage  of 
their  interests  to  secure  £1,400. 

On  the  4th  of  December,  1890,  the  writ  was  issued 
in  the  action. 

According  to  the  statement  of  claim  in  the  action, 
James  Hicken  was  and  had  for  some  time  been  in 
occupation  of  the  hereditaments  in  question,  and  it 
was  asked  that  he  should  be  charged  with  an  occupa- 
tion rent. 

Judgment  was  given  in  the  action  on  the  30th  of 
January,  1892,  and  the  ordinary  accounts  and  in- 
quiries were  directed,  including  an  inquiry  what 
sum  was  due  from  the  defendant  Janies  Hicken  in 
respect  of  his  occupation  of  the  hereditaments  since 
the  29th  of  September,  1890,  having  regard  to  any 
previous  tenancy  of  the  hereditaments. 

On  the  nth  of  July,  1893,  the  chief  clerk  made  his 
certificate  finding  that  the  sum  of  £325,  beiug  rent  at 
the  rate  of  £150  per  annum,  was  due  from  James 
Hicken  as  occupation  rent. 

The  action  now  came  on  for  further  consideration, 
and  the  question  arose  whether  this  sum  could  be  set 
off  as  against  James  Hidken*s  share  in  the  premises  to 
the  detriment  of  his  mortgagee. 

Procter,  for  the  plainti£EB. 

Howard,  for  the  mortgagee.— The  legal  mortgagee 
is  in  the  same  position  as  if  he  were  a  petitioner,  and 
•ought  not  to  be  charged  with  the  rent.  Heckles  v. 
Heckles,  W.  N.,  1892,  p.  188,  is  the  only  authority  on 
the  point,  and  that  was  the  case  of  an  equitable 
mortgagee.  [Stielinq,  J.,  referred  to  Seton,  p. 
1541,  form  19.] 

A,  H,  Jessd  {A.  Underhill  with  him),  for  the 
defendants. — ^The  present  case  is  covered  by  Heckles 
V.  Heckles, 

Gur,  adv,  vtdt, 

AaS'  3. — Stibling,  J.,  stated  the  facts,  and  con- 
tinued :  The  question  is,  Can  this  sum  be  set  off  as 
against  James  Hicken's  share  to  the  prejudice  of 
Herbert  Charles  Owen,  his  mortgagee  ?  The  defend- 
ant, James  Hicken,  not  having  be^  tenant  or  bailiff 
of  his  co-owners,  nothing  could  have  been  recovered 
from  him  at  law;  nor  did  the  statute  of  Anne  (4 
Anne,  c.  3,  s.  27)  apply :  see  Henderson  v.  Eason,  17 
Q.  B.  701.  It  has,  however,  long  been  the  practice 
of  the  Court  of  Chancery  to  direct  such  inquiries  as 
have  been  directed  in  the  present  case :  see,  as  to 
occupation  rent,  Turner  v.  Morgan,  8  Ves.  145 ;  and, 
as  to  expenditure  on  improvements.  Swan  v.  Swan,  8 
Price  518.  The  principle  on  which  allowance  for 
improvements  is  made  is  stated  by  Cotton,  Ii.J.,  in 
Leiah  v.  Dickeson,  33  W.  B.  538,  15  a  B.  D.  60.  [His 
lordship  read  the  judgment  at  p.  67  from  **  Therefore 
no  remedy  exists,  and  continued :]  Where  the  pro- 
perty is  sold  the  allowance  is  paid  out  of  the  pro* 
ceeds  of  tiie  whole  property :  In  re  Jones,  [1893]  2 
Ch.  461,  at  p.  476,  41  W.  B.  Diff.  143 ;  In  re  Cook's 
Mortgage,  44  W.  E.  646,  [1896]  1  Ch,  923.  The 
principle  laid  down  by  Cotton,  L.J.,  does  not  apply 
to  the  occupation  rent,  and  the  question  does  not 
appear  to  have  been  discussed  in  any  case.  It  is,  no 
doubt,  proper  that  where  one  of  several  co-owners  is 
charged  with  an  occupation  rent  he  should  not  be 
allowed  to  take  any  part  of  the  fund  without  paying 
what  is  charged  asainst  him ;  but,  on  the  other  hand, 
it  does  not  seem  right  that  the  rent  should  be  charged 
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HHiL  v.  Hioken.— In  be  Ashton. 


High  Court. 


against  a  fund  which  does  not  belong  to  him.    Sup- 
pose that  an  actual  tenancy  existed  between  one  of 
the  co-owners  and  the  others,  and  an  arrear  of  rent 
was  due  from  him,  I  see  no  ffround  for  saying  that 
his  co-owners  would  be  entitled  to  have  a  charge  on 
his  share  for  those  arrears.     They  may  be  entitled  to 
insist  that  nothing  should  be  paid  to  him  personally 
until  he  has  made  good  the  arrears  due  from  him ; 
or,  in  other  words,  to  have  the  arrears  set  off  against 
what  he  personally  would  be  entitled  to  receive.     But 
this  seems  to  me  to  be  their  whole  right.    Here  there 
was  no  tenancy,  but  the  court  has  ascertained  what 
the  occupying  co-owner  ought  to  pay  in  respect  of 
his  occupation ;  but  it  is  difficult  to  see  why  the  co- 
owner  would  be  in  a  better  position  than  if  he  had 
been  their  tenant.    If,  again,  the  co-owner  had  con- 
veyed to  a  purchaser  the  share  of  which  he  was  co- 
owner,  I  do  not  see  how  the  rent  could  be  charged  as 
against  what  was  coming  to  the  purchasers.    A  legal 
mort^^agee  is  for  this  purpose  a  purchaser  pro  tanto; 
and,  if  the  mortgagee  is  to  be  oharaed  with  the  rent, 
I  do  not  see  why  a  purchaser  shouul  not  be  charged 
with  it  also,  assuming  that  the  vendor  is  allowed  to 
remain  in  possession.    Upon  the  whole,  I  have  come 
to  the  conclusion  that  this  rent  ought  not  to  be  set 
off  as  against  the  morl^g^ee.    The  only  cases  which 
were  cited  to  me  in  argpiment  were  Oraham  v.  Cole, 
in  Seton,  p.  1541 ,  where  a  declaration  was  made  that 
*'  the  share  of  the  defendant,  £.  W.  (wife),  was  liable 
to  make  good  the  sum  of  £        ,  bemg  the  £       by 
the  chief  clerk's  certificate,  dated,  &c.,  certified  to  be 
due  from  the  defendant,  J.  W.  (husband),  in  respect 
of  rent  and  occupation  of  the  hereditaments,  &c.,  fiom 
the  death  of  B.  down  to  the  4th  of  February,  1872, 
the  £         appearing  by  the  affidavit  of,  &c.,  to  be 
due  from  the  said  defendant  for  occupation  rent  of 
the  said  hereditaments."    As  to  that  case  we  know 
nothing  of  the  facts,  and  I  think  that  it  must  have 
been  decided  under  spedal  ciroumstances.    The  other 
decision  is  one  of  my  own.  Heckles  v.  Heckles^  which 
is  only  reported  in  the  Weekly  Notea  for  the  15th  of 
December,    1892.      That    dealt    with    an   equitable 
mortgage,  and  there  may  be  diffarences  between  the 
case  of  an  equitable  mortgage  and  a  legal  mortgaee ; 
but,  upon  further  consideration,  I  am  not  sure  that 
that  case  is  not  wrong. 

Solicitors,  UUithome,  Currey,  A  Ourrey,  for  Henry 
Birch,  Thame;  Wainwright  &  Co.,  for  H,  G,  Owen^ 
Wolverhampton,  and  for  Gould  dk  Elcock,  Stourbridge. 


Chan.  Div, 
Stirling, 


iv.   I 


July  1,  2,  28, 1897. 


In  re  Ashton. 
Ingram  v.  Papillon.  (a.) 


Appointment — Ruie  against  double  portiona — Appoint- 
ment hy  mother — Person  in  loco  parentis. 

A  lady,  under  a  special  poxoer  for  the  purpose  in  her 
father's  wUl^  appointed  by  unU  £10,000  equally  among 
her  three  children,  8tufsequently,  hy  deed-poU,  she 
appointed  sums  equal  to  one-third  to  one  daughter. 

Held,  that  the  burden  of  proof  lay  on  those  who 
asserted  that  the  mother  intended  to  ptU  herself  in  loco 
parentis  to  her  daughter,  and  that,  there  being  no  proof 
thai  she  did  so  intend,  the  rule  against  double  portions 
did  not  apply,  and  the  daughter  was  entitled  to  share  in 
the  unappointed  residtie  ^juaUy  with  the  other  children. 

This  was  a  summons  taken  out  by  the  trustees  of 
the  will  of  Samuel  Ashton  to  determine  the  manner  in 


(a.)  Beported  by  J.  I.  SllBLmG,  Esq.,  Barrister- 
at-Law. 


which  a  leeacy  of  £10,000,  bequeathed  to  his  daughter 
Elizabeth  for  life  with  a  power  of  appointment,  vm 
payable,  and  raised  the  question  whether  the  rule 
against  double  portions  applies  to  the  case  of  appoint- 
ments made  by  a  mother  in  favour  of  one  of  her 
children. 

The  testator,  by  his  will  dated  the  llth  of  Kufeui- 
ber,  1846,  bequeathed  £10,000  to  his  trustees  upon 
trust  for  invedtment  and  payment  of  the  iooouie  to 
his  daughter  Elizabeth  for  her  separate  use  for  life, 
and  after  her  death  in  trust  for  all  or  aoy  one  or  more 
of  the  children,  grandchildren,  or  other  issoe  of  his 
said  daughter  in  such  shares  and  proportions  at  his 
said  daughter,  whether  covert  or  sole,  should  by 
deed  or  will  appoint,  and  in  default  of  appointmeiit 
to  such  children  as  and  when  they  attained  tweoij- 
one  years,  or,  if  daughters,  on  marriage,  in  eqiul 
shares. 

Provision  was  made  for  the  case  of  there  being  no 
child,  and  the  will  contained  a  hotohpot  clause. 

The  testator  died  in  1849.  His  daughter  Elizabeth 
(then  Mrs.  Mackenzie)  made  her  will  on  the  15th  of 
August,  1879,  and  directed  that  the  trustees  of  her 
father's  will  should  stand  possessed  of  the  £10,000 
legacy  upon  trust  to  divide  the  same  equally  between 
her  three  children,  the  defendant,  Elizabeth  Papilloo, 
the  plaintiff,  A.  M.  Ashton,  and  Edith  Loumyer. 

On  the  llth  of  June,  1881,  Mrs.  Mackenzie  executed 
a  deed-poll  by  which  she  irrevocably  appointed  that 
the  trustees  of  her  father's  will  should  stand  poneesed 
of  the  said  sum  of  £10,000  upon  trust  to  raise  there- 
out £2.000  and  pay  the  same  to  the  defeDdant, 
Elizabeth  Papillon,  as  soon  as  conveniently  might  he 
after  the  deau  of  the  appointor. 

By  another  deed-poU  of  the  7th  of  January,  1885, 
she  made  a  similar  appointment  of  £1,333  68.  8d.  slso 
in  favour  of  Mrs.  Papillon. 

Mrs.  Mackenzie  died  on  the  5th  of  December,  1890. 
She  made  two  codicils  to  her  will  dated  reepeotively 
the  31st  of  July,  1884,  and  the  4th  of  October,  1895. 
but  neither  of  t^ese  codicils  in  any  way  afifected  the 
appointment   of  the  £10,000  legacy   made   by  the 

G.  Henderson,  for  the  trustees. 

Graham  HaeUnas,  Q.O.,  and  B.  B.  PhiUpotU  {W.F. 
Phillpotts  with  them),  for  Mrs.  Papillon.— We  tie 
entitled  to  the  £3,000  and  one-third  of  the  residue 
as  wcdl.  The  doctrine  of  election  cannot  be  a{^Jifld 
in  the  case  of  a  limited  power  except  where  the 
testator  has  some  property  of  his  own  to  dispose  of: 
Farwell  on  Powers,  p.  384  ;  Brietow  v.  Warde.  2  Yee. 
jun.  336 ;  In  re  Fowler's  Trust,  27  Beav.  362,  9  W.  B. 
Gh.  Dig.  64.  Here  there  is  no  fund  out  of  which 
compensation  can  be  made,  and  where  there  is  no  com- 
pensation there  is  no  efootton  :  In  re  Lord  Chesham, 
34  W.  B.  321,  31  Gh.  D.  466.  The  effiact  of  an  irre- 
vocable appointment  by  deed  over  a  fund  the  sabject 
of  a  power  is  to  take  out  of  it  that  ^iHiich  is 
appointed :  Wilson  v.  PigaoU,  2  Yes.  jun.  351.  The 
doctrine  of  satisfaction  and  double  portions  does  not 
apply  here. 

Buckley,  Q.C.,  and  Gore Broum,  contra.— We  mhaai 
that  Mrs.  Papillon  has  had  the  third  to  which  she 
is  entitled  under  the  will.  A  person  in  loco  paretdis  it 
presumed  to  intend  to  benefit  all  his  children 
equally :  Pym  v.  Lockyer,  5  My.  &  Cr.  29.  [Stibuvo, 
J. — Does  that  presumption  arise  in  the  case  of  a 
power,  the  object  of  which  is  to  enable  a  patent  to 
give  more  to  one  of  his  children  than  to  another  ?  ] 
We  submit  that  it  does :  In  re  Tussaud,  26  W.  B.  874, 
9  Ch.  D.  363 ;  Jarman  on  Wills,  4th  ed.,  vol.  1,  p.  216 ; 
Poun/s  T.  Mansfield,  3  My.  &  Cr.  369.  [Stirlino,  J.— 
Monta^iue  v.  Montague^  15  Beav.  565,  is  apparently 
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a  cue  where  the  rule  against  donble  portions  was 
held  to  apply  to  an  appointment  under  a  special 
power  in  the  ease  of  children.]  [Hcutings^  Q»G,, 
referred  to  Sugden  on  Powers,  8th  ed.,  p.  641.]  We 
aabmit  that  this  is  a  case  of  election :  England  v. 
Lava-9,  15  W.  B.  51,  L.  B.  3  Bq.  63 ;  Chichester  v. 
Ooveoiry,  15  W.  B.  849,  L.  B.  2  H.  L.  71. 

B.  B.  PhiUpotU,  in  reply. — MonUigue  v.  Montague 
went  on  the  special  oircumstanoes  of  that  case : 
Walmaky  y.  Vaughan,  5  W.  B.  549,  1  De  G.  &  J.  114 ; 
In  re  Lactm,  39  W.  B,  514,  [1891]  2  Oh.  482.  England 
Y,  Lavera  and  ChicJiester  ▼.  Coventry  do  not  apply  here. 
Baxmuoroft  ▼.  Jimea,  12  W.  B.  362,  4  De  G.  J.  &  S. 
224,  qualifies  the  doctrine  set  up  in  Powya  t.  Mans- 
field. 

Our,  adv,  vuU. 

July  28. — SnBlilNO,  J.— The  question  is  whether 
Mrs.  PapiUon  is  entitled  to  share  in  the  unappointed 
portion  of  the  £10,000  equally  with  her  brother  and 
Ulster,  or  only  after  giving  credit  for  the  sums  of 
£2,000  and  £1,333  6s.  8d.  which  she  has  received. 

It  was  conceded  in  argument,  and  in  my  opinion 
rightly,  that  the  facts  raise  no  case  of  election  on 
the  part  of  Mrs.  Papillon:  see  Briatow  v.  Wdrde, 
Montague  ▼.  Montagtie,  Fowler^a  Trust,  It  was,  how- 
erer,  strongly  urged  that  the  rule  against  double 
portions  precluded  her  from  sharing  in  the  un- 
ai^KUDted  fund,  without  giving  credit  for  the  sums 
alnady  received,  and  the  question  to  be  decided  is 
whether  the  benefits  conferred  on  her  constitute 
portions  to  which  the  rule  applies.  These  benefits 
were  confeiTed  on  her  by  her  mother  under  a  power 
contained  in  the  will  of  her  grandfather,  which 
enaUed  the  donee  to  distribute  the  funds  subject  to 
the  power  amongst  her  children  or  other  issue  iu 
BQch  shares  as  she  thought  fit,  tibe  children  who 
attained  twenty-one  or  (as  regards  daughters)  married, 
taking  equally  in  default  of  appointment. 

The  rule  against  double  portions  is  generally  stated 
to  ^yply  to  provisions  made  by  a  parent  or  person  in 
loco  parenUa  ;  but  in  all  the  cases,  so  far  as  they  have 
been  kannght  to  my  attention,  the  pai-ent  referred  to 
is  the  father.  In  the  well-known  case  of  Powys  v. 
Mansfield,  3  My.  &  Or.  359,  Lord  Oottenham  says : 
l^is  lordship  read  pp.  366-7  and  368,  and  continued :] 
iVtma  facie  the  dn^  of  making  a  provision  for  a 
ehild  falls  on  the  .father,  but  may  fall  on  or  be 
sKumed  by  some  other  person.  I  do  not  say  that  in 
no  case  and  under  no  oiroumstances  can  the  duty  fall 
on  or  be  assumed  by  the  mother  of  the  child ;  but  it 
mears  to  me  that  the  burden  of  proving  such  to  be 
toe  case  lies  on  those  who  assert  the  fact  so  to  be. 

In  the  present  case  the  mother  was  distributing  a 
fond  derived  under  the  will  of  her  own  father ;  and 
there  is  no  evidence  that  either  she  or  her  father 
undertook  the  discharge  of  any  such  duty. 

In  my  judgment,  imder  these  circumstances,  the  rule 
does  not  apply.  But  it  is  right  that  I  should  make 
■ome  remann  as  to  the  argument  which  was  addressed 
to  me  as  to  the  intention  of  the  power  being  to 
enable  unequal  shares  of  the  fund  to  be  given  to  the 
objects  of  it.  No  doubt  this  is  in  part  the  purpose 
of  the  power ;  but  it  also  enables  the  donee  to  confer 
sn  indefeasible  interest  which  can  be  dealt  with  by 
way  of  sale  or  settlement  or  otherwise.  The  power 
of  the  donee  to  distribute  the  fund  in  imequal  shares 
■say  for  some  purposes  be  a  circumstance  to  be  taken 
into  consideration,  but  does  not  seem  to  me  to  be 
sufficient  to  exclude,  or  even  to  rebut,  the  appli- 
cation of  the  rule.  In  MonJtague  v.  Montague  the 
rule  against  donble  portions  was  held  applicable  to 
appointments  made  in  exercise  of  a  special  power. 
Bat  an  examination  of  this  case  shows  that  the 
sppointor  was  the  father  of  the  appointees,  and  that 


the  appointed  funds  consisted  of  sums  made  charge- 
able by  wav  of  portions  for  younger  children  on 
estates  settled  by  himself  on  his  marriage.  The 
appointed  funds  were  thereftjre  **  portions ''  in  the 
strictest  sense. 

The  result  is  that  Mrs.  Papillon  is  entitled  to  share 
in  the  appointed  fund  yari  passu  with  her  brother 
and  sister,  and  without  bringing  into  account  the 
sums  already  received  by  her. 

Solicitors,  Mear  &  Fowler;  Ingram^  Harrison y  & 
Ingram. 


Chan.  Div. 
Stirling,  J. 


March  12,  16 ;  April  2,  3,  6 ; 
June  26,  1897. 

In  re  Fbibnd. 
Vbussd  v.  Yoxma.  (a.) 

Partnership — Liability  of  estate  of  deceased  partner  for 
goods  ordered  hefore^  hut  delivered  after t  his  death — 
Partnership  Act,  1890  (53  <fe  54  Vict.  c.  39).  s.  9 
— Sttxtute  of  Limitations — Merchant  and  fcictor — 
Fiduciary  relation  —  Acknowledgment  hy  debtor — 
Appropriation  hy  creditor. 

E.  &  Co.  employed  F.  &  Co.  as  commission  agents. 
The  course  of  business  was  for  E.  db  Co.  to  send  goods  to 
F.  ik  Co.  to  be  furwarded  to  the  purchasers.  F.  <fe  Co. 
received  the  purchase-money  and  accounted  for  the  same 
to  E,  &  Go.  after  deducting  their  commission. 

After  t?ie  death  of  one  of  the  partners  in  F.  <fc  Co., 

E,  db  Co.  recovered  judgment  for  sums  due  to  them  in 
respect  of  several  btisiness  transactions  with  the  firm  of 

F.  &  Co.  against  the  surviving  partner,  who  became 
bankrupt,  and  nothing  was  obtained  from  his  estate 
under  the  judgment.  E.  <fc  Go.  now  claimed  to  prove  for 
the  halance  against  the  estate  of  the  deceased  partner. 

As  to  certain  items  which  were  for  goods  delivered  to 
the  firm  of  F.  db  Co.  after,  but  under  an  order  given 
before,  the  death  of  the  partner. 

Held,  that  the  contract  was  really  one  of  agency,  and 
tJiat  the  death  of  the  partner  terminateii  the  partnership 
before  the  agency  began,  and  terminated  the  contract  too  ; 
and  that,  accordingly,  no  obligation  was  incurred  hy  his 
estate. 

As  to  certain  other  items  with  regard  to  which  the 
defence  of  the  Statute  of  Limitations  was  set  up. 

Held,  that  there  was  no  fiduciary  relationship  between 
the  parties  so  as  to  prevent  the  stcUute  being  set  up  ;  but 
that  a  payment  had  been  made  by  F.  db  Co.  which 
constituted  an  acknowledgment  of  the  debt,  and  accord- 
ingly took  the  case  out  of  the  statute,  though  the  fact  that 
E,  dh  Co.  had  appropriated  the  payment  to  the  account  of 
which  these  items  formed  part  would  not  in  itself  have 
been  sufficient  to  take  the  case  out  of  the  statute. 

This  was  an  action  for  the  administration  of  the 
estate  of  Frederick  Friend,  who  died  on  the  7  th  of 
January,  1895.  At  the  time  of  his  death  he  carried 
on  two  businesses,  one  being  that  of  a  merchant  and 
commission  agent  in  partnership  with  his  son, 
William  Beauchamp  Friend,  under  the  style  of 
Frederick  Friend  &  Co.,  at  11,  King  William-street, 
in  the  City  of  Loudon.  At  thu  time  of  the  death, 
this  jMLrtnership  appears  to  have  been  one  at  will ; 
and  William  Beauchamp  Friend  continued  it  under 
the  same  style  as  surviving  partner. 

For  many  years  prior  to  the  death  of  Frederick 
Friend,  his  firm  of  Frederick  Friend  &  Co.  were 
employed  as  commission  agents  by  Eastwood  &  Co., 
cement   manufacturers.      The  business  transactions 

(a.)  Beported  by  J.  I.  Stiblino,  Bsq.,  Barrister-at- 
Law. 
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ooDsisted  in  part  of  oonsignmeiits  made  by  Eastwood 
ft  Go.  to  Frederick  Friend  &  Oo.,  and  in  part  of  salee 
e£Ei8cted  by  Eastwood  &  Co.  to  third  parties  through 
the  agency  of  Frederick  Friend  &  Co.  The  course  of 
business  in  respect  of  the  latter  transactions  was  that 
Eastwood  &  Co.  sent  to  Friend  &  Co.  the  goods 
which  formed  the  subject  of  tiie  sales ;  and  that  F. 
Friend  &  Co.  then  forwarded  them  to  the  purchasers 
and  received  the  purchase-money,  for  which  they 
accounted  to  Eastwood  &  Co.,  deducting  their 
commission. 

On  the  5th  February,  1896,  Eastwood  &  Co. 
recovered  judgment  against  the  firm  of  Friend  & 
Co.  (then  consisting  of  William  B.  Friend  only)  for 
£579  10s.  4d.,  a  balance  then  due  to  them  in  respect 
of  several  business  transactions  with  Friend  &  Co. 
William  B.  Friend  had  become  bankrupt,  and  nothing 
was  recovered  from  him  under  die  judgment. 
Eastwood  &  Co.  now  claimed  to  prove  in  respect  of 
the  balance  against  Frederick  Friend's  estate.  As  to 
an  item  of  £82  10s.  sought  to  be  charged  under  date 
the  8th  of  November,  1895,  it  was  admitted  that  the 
estate  was  not  liable.  As  to  lour  other  items  of 
£66  13s.  4d.  each  the  facts  were  as  follow : 

In  1894  Friend  &  Co.  procured  for  Eastwood  &  Co. 
an  order  for  certain  goods  to  be  sent  to  Alexandria. 
The  testator  died  before  these  goods  were  delivered,  but 
the  order  was  executed  by  Eastwood  &  Co.,  who  had 
not  been  informed  of  his  death,  and  according  to  the 
usual  course  of  business  between  the  firms  uie  son, 
the  surviving  partner,  received  the  purchase-money. 
He  never  accounted  for  this  purchase-money  to 
Eastwood  ft  Co. 

The  facts  as  to  the  remaining  items  are  fully  stated 
in  the  reserved  judgment  which  deals  with  them, 
and  it  is  enough  to  say  here  that  the  Statute  of  Limi- 
tations was  pleaded  as  a  bar  to  any  claims  in  respect 
of  those  items,  while,  on  the  other  hand,  it  was  con- 
tended that  Friend  &  Co.,  as  agents  of  Eastwood  & 
Co.,  were  in  a  fiduciary  position  towards  the  latter, 
and  that,  in  any  case,  payments  had  been  made  which 
took  the  case  out  of  the  statute. 

Qroivenor-Wooda,  Q,0.,  and  T.  Maihew,  for  the 
claimants. — We  have  a  right  to  prove  against  the 
estate  of  the  deceased  partner,  though  we  have 
recovered  judgment  against  the  survivinfc  partner: 
In  re  Hodgson,  34  W.  fi.  127,  31  Ch.  D.  177  ;  KendaU 
Y.  Hamilton,  27  W.  E.  121,  3  C.  P.  D.  403;  Wegg- 
Proeaer  v.  Bvam,  43  W.  E.  66,  [1895]  1  Q.  B.  108. 
Next  it  is  said  iAiat  some  items  are  statute-barred. 
[SnBiiiNa,  J. — If  Friend  &  Co.  were  your  agents 
they  were  in  a  fiduciary  position  towards  you: 
Burdick  v.  Oarrick,  18  W.  E.  387,  5  Ch.  233.]  Yes. 
In  the  present  instance  the  surviving  partner  who 
has  suffered  judgment  to  go  against  him  in  default  is 
executor  of  the  testator,  and  cannot  well  raise  the 
statute  as  a  defence.  Friend  &  Co.  as  our  agents 
were  trustees  for  us  of  the  balance  of  the  purchase- 
money.  Agents  are  trustees  for  many  purposes: 
Darby  and  Bosanquet  on  the  Statutes  of  Limitation, 
2nd  ed.,  p.  249 ;  Lindley  on  Partnership,  6th  ed.,  p. 
510.  In  any  case  Eastwood  ft  Co.  have  a  right  to 
appropriate  the  payment  made  in  1894. 

Hastings,  Q.G.,  and  Le  Riche,  for  the  plaintiff. — 
This  case  is  covered  by  HottUonU  case,  1  Mer.  616. 
The  contract  of  agency  was  determined  by  the  death 
of  F.  Friend.  The  trust  implied  from  the  relation  of 
principal  and  agent  is  not  enoush  to  defeat  the 
Statute  of  Limitations,  unless  the  daimants  can  prove 
something  to  take  the  case  out  of  the  statute.  Bvfrdick 
V.  Oarridc  is  no  authority  here.  Knox  v.  Gye,  L.  B. 
5  H.  L.  666i  and  Watson  v.  Woodman,  24  W.  R.  47, 
20  Eq.  721,  were  both  oases  of  agency,  but  the  defence 
of  the  statute  prevailed.    There  nas  be^i  no  acknow- 


ledgment here  to  take  the  case  out  of  the  statute : 
Nask  V.  Hodgson,  6  De  G.  M.  &  G.  474 ;  Waugh  v. 
Cope,  6  M.  ft  W.  824.  The  case  is  within  section  9  of 
the  Partnership  Act,  1890,  as  to  the  transactioos 
which  took  place  after  the  death  of  F.  Friend :  Bead 
V.  Brown,  37  W.  B.  131.  22  Q.  B.  D.  128  ;  NoHhty 
Stone  V.  Gilling,  42  W.  E.  99,  [1894]  1  a  B.  99; 
In  re  Head,  42  W.  K.  55,  [1893]  3  Oh.  426.  The 
Statute  of  Limitations  has  no  application ;  it  is  a 
case  of  principal  and  agent  in  a  fiduciary  relatioo. 
Attorney-General  v.  Edmunds,  L.  B.  6  Bq.  381; 
Moxon  V.  Bright,  L.  B.  4  Ch.  App.  292,  17  W.  R. 
Oh.  Dig.  I;  In  re  Forest  of  Dean  Coal  Co.,  27  W.  B. 
594,  10  Ch.  D.  450 ;  Metropolitan  Bank  v.  Heiron,  29 
W.  E.  370,  6  Ex.  D.  319 ;  Marris  v.  Ingram,  28 
W.  B.  434,  13  Ch.  D.  338;  In  re  Lands  Allotment 
Go,,  42  W.  B.  404,  [1894]  1  Ch.  616;  Soar  v.  Ash- 
weU,  42  W.  B.  165,  [1893]  2  Q.  B.  390;  Mahejoeace  ▼. 
Bngers,  13  W.  B.  450,  566.  4  De  G.  J.  &  S.  649; 
Knox  V.  Gye,  L.  B.  5  H.  L.  656;  Tatam  v. 
WiUiams,  3  Hare  347;  Robinson  v.  Alexander,  8 
Bligh  N.  S.  352 ;  Betjemann  v.  Betjemann,  44  W.  R. 
182,  [1895]  2  Ch.  474;  Foster  v.  Hodgson,  19  Va, 
180 ;  Sherman  v.  Sherman,  2  Vem.  276 ;  Hunter  y. 
Belcher,  12  W.  B.  782,  2  De  G.  J.  &  S.  194 ;  Walker 
V.  BuOer,  6  E.  &  B.  506,  4  W.  B.  C.  L.  Dig.  182. 

STiRLUra,  J.— The  question  is  whether  the  estate 
of  the  deceased  partner  is  liable  in  respect  of  tbe 
sums   received    by    the    surviving  partner.    Befoie 
the  Partnership  Act,  1890,  the  case  would  have  been 
unarguable.    It  was  decided  in  HouUorCs  case,  1  Mer. 
616,  that  where  bills  had  been  deposited  with  a  bank- 
ing firm,  and  at  the  death   of  one  partner  were  in 
proper  custody  and  were  afterwards  improperly  sold 
no  liability  attached  to  the  deceased  partner.    Of 
course  i^ere  was  no  liability  at  law  in  respect  of 
transactions  subsequent  to  the  testator's  death,  and 
the  question  was  whether  there  was  any  remedy  at 
equity.     Sir  William  Grant  says  at  p.   622:    "If 
there  be  no  remedy  at  law  against  the  executors  of 
Mr.  Devaynes,  I  am  at  a  loss  to  understand  ibe 
equity  on  which  this  court  is  to  interpose  to  make 
good  the  loss  a^nst   Mr.    Devaynes^  estate.     It 
has    not    been    incurred    by    anvthing    that    ke 
did  or   neglected   to    do.     The   bills   were    saf^y 
kept   as   long    as    he   had    anything   to   do  wifii 
them.    From  the  act  of  placing  them  in  the  custody 
of  a  partnership,  it  followed  that,  upon  the  death  <rf 
one  of  tiie  partners,  they  would  fall  into  the  posM- 
sion  of  the  surviving  partners.    Mr.  Houlton  him- 
self, therefore,  has  virtually  placed  them  there.    Mr. 
Devaynes*  executors  could  not  take  them  away.    Hr. 
Devaynes  could  not  direct  his  executors  to  take  them 
away;  and  though  Mr.  Devaynes  has  neither  been 
personally  instrumental  in  the  loss,  nor  personally 
benefited  by  it,  nor  could  have  prevented  it,  yet  it  ii 
contended  that  it  is  upon  his  es&te  the  loss  ought  to 
be  thrown,  and  that  by  a  court  of  equity.     I  appre- 
hend, however,  that  it  would  be  the  reverse  of  equity 
to  throw  the  loss  on  his  estate  in  such  a  case  as  the 
present.    It  might  be  as  well  contended  that  if  they 
had  thrown  the  bills  into  the  fire  or  lost  them  by 
negligence  Mr.  Devaynes  would  be  responsible  for 
audi  act  of  negligence.    He  had  no  more  to  do  with 
the  sale  of  the  bills  than  he  would  have  had  to  do 
with  a  loss  occasioned  by  such  means  as  these."  That 
case  has  never  been  dissented  from;  it  is  cited  by 
Lindley,  L.J.,  in  his  book  on  the  Law  of  PMiner- 
ship,  and  the  law  is  thus  stated  in  that  work,  6th  ed., 
at  p.  621  :  <<  With,  respect  to  the  direct  liabilitv  of  the 
assets  of  the  deceased  to  creditors,  it  may  be  taken  as  a 
p^eral  proposition,  that  theestateof  adeceased  partner 
IS  not  liable  to  third  parties  for  what  may  be  done  after 
Ids  decease  by  the  surfiving  partners;  and  on  thai 
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groand  it  has  been  held  that  they  cannot  be  restrained 
at  the  suit  of  the  executors  of  the  deceased  from  con- 
tinoing  to  carry  on  the  business  of  the  late  firm  in  the 
old  name."  3  Swans.  490  note  citing  Webster  v. 
WMer,  1791,  may  here  be  cited  as  an  authority. 

Bat  it  is  said,  and  truly,  that  the  present  case 
nnist  be  decided  by  the  law  as  established  by  the 
Partnership  Act,  1890.  The  section  of  that  Act 
Tfihed  upon  is  section  9.  [Hia  lordship  read  the 
aection :  J  I  think  there  are  some  other  clauses  which 
ought  to  be  read  with  that  section  when  the  matter 
is  Inlly  investigated.  I  refer  to  section  12,  sub- 
flsotion  (2),  section  14,  sub-section  (2),  sections  36, 
aab-section  (3),  and  38.  In  the  present  case  the 
argument  turned  on  section  9.  It  is  said  that  at  the 
time  of  testator's  death  the  partnership  had  incurred 
an  obligation  in  respect  of  which  the  estate  of  the 
deceased  partner  is  uable  under  the  section.  It  is 
not  said  that  any  portion  of  the  debt  was  incurred 
during  tlie  partnership.  I  should  have  been  un- 
willing to  read  ''obligations*'  in  such  a  way  as  to 
throw  on  the  estate  of  the  deceased  partner  any 
ohhgaiions  which  would  not  have  been  admissible 
prior  to  the  Act.  It  is  true  that  the  Act  amends  the 
taw,  and  it  may  well  be  that  the  law  in  this  case  has 
been  amended  to  the  extent  of  conferring  on  the 
partnership  creditors  a  legal  remedy,  where  before 
tibe  Act  they  bad  only  an  equitable  remedy.  But  I 
must  first  inquire  whether  the  obligation  was  incurred 
while  the  testator  was  a  partner,  and,  if  so,  the 
nature  of  the  obligation.  I  asked  Mr.  Grosvenor 
Woods  what  obligation  was  incurred  whilst  the 
testator  was  a  partner.  He  said  that  there  was  a 
contract  l>y  Bastwood  &  Go.  to  send  to  Friend  &  Co. 
certain  g^oods,  and  Friend  &  Ck>.  undertook  to  send 
the  goods  and  receive  the  purchase-money  and 
aooonnt  for  it.  Be  it  so;  it  was  a  contract,  and 
when  you  strip  off  the  details  it  comes  to  this,  it  was 
a  contract  that  Eastwood  &  Co.,  as  principals,  would 
employ  Friend  &  Co.,  as  agents,  to  receive  the  goods 
and  deal  with  them  in  a  certain  way,  and  to  receive 
the  proceeds  of  sale.  Therefore  this  was  a  covenant 
of  agency.  Before  the  agency  began  the  partnership 
was  determined  by  the  death  of  Frederick  Friend. 
It  seems  to  me  when  that  happened  the  contract  was 
at  an  end.  I  am>rehend  that  if  Eastwood  &  Co.  had 
become  aware  of  the  fact  they  might  have  refused  to 
ssnd  goods  to  the  surviving  partner.  It  was  held  in 
the  case  of  Tasker  v.  Shepherd,  9  W.  B.  476,  6  H.  &N. 
575,  when  two  partners  had  entered  into  a  covenant 
with  a  third  person — to  employ  him  as  agent  for  four 
and  a-half  years,  and  before  the  period  had  expired 
one  partner  died,  the  surviving  partner  was  under  no 
obligation  to  continue  him  as  agent,  and  that,  in  the 
absence  of  an  express  stipulation,  the  claim  would 
only  extend  to  four  and  a-half  years,  subject  to  the 
oondition  that  all  parties  so  long  lived.  Under  these 
circamfltancesit  seems  to  me  that  no  obligation  was 
incurred  by  the  estate  of  the  deceased  partner, 
becaose  the  contract  of  agency  had  come  to  an  end. 

I  think  on  these  m>unds  that  the  five  items  which 
relate  to  the  goods  delivered  to  the  surviving  partner 
oamiot  be  allowed  in  the  account.  As  to  the  question 
raised  on  the  Statute  of  limitations  I  will  take 
time  to  consider  my  judgment 

Our.  adv,  milt. 

June  26. — Stirlino,  J.,  stated  the  facts  as  above, 
and  continQed :  It  was  in  the  first  place  contended 
that  the  statute  could  be  no  bar  by  reason  of  the 
fiduciary  relation  which  existed  between  the  parties. 
From  the  operation  of  the  statute,  21  Jac.  1,  c.  16,  s. 
3.  were  excepted,  "  such  accounts  as  concern  the 
trade  of  merchandize  between  merchant  and  merchant, 
their  factomor  servants." 


It  was  laid  down  by  the  Court  of  Common  Pleas  in 
Cottam  V.  Partridge,  4  Man.  &  G.  271,  that  actions  of 
account  between  a  merchant  on  the  one  hand  and  a* 
factor  on  the  other  fall  within  the  exception :  see  per 
Tindal,  C.J.,  at  pp.  284-5  :  [His  lordship  read  the 
judgment:  ''The  exception  in  the  statute  .  .  ; 
dealing  creating  a  trust,"  and  continued;]  The 
exception  was  repealed  by  section  9  of  the  Mercantile 
Law  Amendment  Act,  wmch  provides  :  [His  lordship 
read  the  section,  and  contmued :]  Laasmuch  as 
actions  of  account  between  merchant  and  factor  fall 
within  the  exception  in  the  statute  of  James,  they 
must  equally  fall  within  the  provisions  of  this  enact- 
ment of  the  Mercantile  Law  Amendment  Act ;  and 
consequently  this  enactment  constitutes  a  defence  to 
an  action  at  law  by  a  merchant  against  his  factor. 

It  is  next  to  be  observed  that  this  statute  applies 
not  only  to  actions  but  to  suits  for  account,  by  which 
I  understand  to  be  meant  suits  in  courts  of  equity •' 
Independently  of  this,  the  effect  of  this  enactment 
as  regards  suits  in  equity  was  much  considered  by  the 
House  of  Lords  in  Knox  v.  Oye,  L.  B.  5  H.  L.  656, 
where  it  was  hdd  that  the  lapse  of  the  period  of  six 
years  was  a  bar  to  an  action  for  an  account  brought 
by  the  legal  personal  representative  of  a  deceased 
partner  against  a  surviving  partner.  The  general 
principle  is  thus  stated  by  Lord  Weetbury  (see  p. 
674) :  [His  lordship  rmd  from  "  The  general  principle 
was  laid  down"  to  "analogy  to  the  Statute  of 
Limitations,"  and  later  on  from  "  Your  lordships  will 
no  doubt"  to  "remedy."] 

In  this  case  there  is  no  question  that  the  courts  of 
law  and  of  equity  have  concurrent  jurisdiction  with 
reference  to  such  a  claim  as  this;  indeed,  as  has 
abeady  been  stated,  an  action  at  law  has  been  brought 
And  judgment  recovered  for  the  very  sum  in  question 
against  the  surviving  partner  in  the  firm  of  F.  Friend 
&  Co.  A  court  of  equity,  therefore,  ought  to  give 
effect  to  any  bar  created  by  statute  which  would  be 
available  at  law. 

Much  reliance  was  placed  on  the  case  of  Burdiek  v. 
Oarrick,  18  W.  B.  387,  L.  B.  5  Ch.  App.  233,  at  pp. 
240-1.  That  case,  however,  was  commented  upon 
by  Hall,  V.C.,  in  Waieon  v.  Woodman,  24  W.  B.  47, 
L.  B.  20  Bq.  721,  where  he  expressed  his  opinion 
that  tiie  case  was  decided  on  the  special  circumstances. 
The  recent  case  of  Soar  v.  Aahtoell  was  also  relied  on ; 
but  in  that  case  the  plaintiff's  claim  was  of  such  a 
nature  as  could  only  be  asserted  in  a  court  of  equity. 
And  this  is  pointed  out  by  the  Master  of  the  Bolls 
in  the  commencement  of  bis  judgment. 

In  my  judgment,  therefore,  the  existence  of  a 
fiduciary  relation  does  not  prevent  the  defence  of  the 
statute  being  set  up  in  the  present  case. 

Before  dealing  with  the  other  points  raised  it  is 
desirable  to  state  some  further  facts. 

It  appears  that  on  the  27th  of  August,  1894, 
Eastwood  and  Co.  sent  a  letter  enclosing  a  statement 
of  account  between  the  two  firms  showing  a  balance 
due  to  Eastwood  &  Co.  of  £494  6s.  4d.  This  was 
arrived  at  by  debiting  Frederick  Friend  &  Co.  first 
with  a  series  of  items,  which,  on  the  face  of  the 
account,  had  become  due  within  six  years  from  the 
date  when  the  account  was  sent.  Then  came  this 
entry: 

Consignment  Account. 
Your  balance  as  shown  by  you    £504  14    2 
+Cash  deducted  (see  expliucia- 
tion) 84     59 

£588  19  11 
This,  with  the  previous  items,  made  up  a  total  debit 
of  £1,236  68.  8d.    On  the  other  side  were  credited 
various  sums,  including  "  Commission  account,  as  per 
statement  annexed."    At  the  foot  of  the  annexed 
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Btatement  were  these  words,  "  N.B.— Do  yoa  agree 
our  fiffnres  F ''  And  on  one  of  the  audited  items  is 
appended  the  remark,  "  You  will  understand  by  our 
letter  that  we  do  not  agree  all  these  figures."  The 
items  under  the  heading  « Consignment  Aooount " 
constitute  the  halanoe  dSuned  in  respect  of  consign- 
ments, less  £300.  All  the  items  malong  up  the  con- 
signment account  were  in  August,  1894,  statute- 
barred  with  the  exception  of  two  under  date  5th  of 
March,  1889,  of  £31  5s.  and  £29  6s.  3d.,  making 
together  £60  lis.  3d. 

On  the  12th  of  September,  1894,  Eastwood  &  Co. 
wrote  to  F.  Friend  ft  Co. :  <'  Dear  Sirs,— Will  you 
kindly  make  a  point  of  sending  a  cheque  for  £400  to- 
morrow, Thursiiay,  and  very  greatly  obUge. — ^Yours 
faithfully,  Eastwood  &  Co." 

On  the  13th  of  September,  1894,  F.  Friend  &  Co. 
replied  as  follows :  '*  Dear  Sirs, — Endosed  we  beg  to 
hand  you  a  cheque  for  £300  on  account,  and  we  will 
thoroughly  examine  statement  next  week  and  dose 
up  the  afibir  altogether  if  possible." 

The  £300  so  paid  was  in  the  books  of  Eastwood  & 
Co.  placed  to  the  credit  of  the  consignment  account 
and  in  the  account  brought  in  for  the  purpose  of 
proof  in  this  action  it  is  credited  against  the  amount 
debited  for  the  assignments.  Beyond  this  nothing 
was  done  down  to  the  time  of  the  death  of  the  testa- 
tor. 

The  question  is,  what  effect  is  to  be  attributed  to 
the  payment  so  made?  Upon  the  law  applicable 
three  cases  must  be  referred  to. 

The  first  is  MUU  v.  Fowkea,  5  Bing.  N.  C.  455.  The 
question  arose  as  to  the  e£EiBct  of  a  payment  of  £15 
made  under  circumstances  stated  at  pp.  460-1  of  the 
report.  [His  lordship  read  from  '*  The  law  has  been 
correctly  laid  down"  to  "from  the  operation  of  the 
statute.^'] 

I  may  here  obsenre  that  the  Mercantile  Law 
Amendment  Act  expressly  provides  that  **  no  claim 
which  arose  more  than  six  years  before  the  com- 
mencement of  such  action  or  suit  shall  be  enforce- 
able by  action  or  suit  by  reason  only  of  some  other 
matter  or  daim  comprised  in  the  same  account  having 
arisen  within  six  years  next  before  the  commence- 
ment of  the  action." 

In  Noah  ▼.  Hodgson,  3  W.  B.  590,  6  De  G.  M.  &  G. 
474,  the  question  was  as  to  the  effect  of  a  judgment 
made  to  a  creditor  who  held  promissory  notes  of  the 
debtor,  two  of  which  were  statute-barred.  Lord  Cran- 
worth,  C,  goes  through  the  earlier  cases,  including 
Milh  ▼•  Fowkes,  and  sums  them  up  thus  :  [His  lord- 
ship read  at  p.  482,  "They  show  that  simple  payment 
•  .  .  may  be  doubtful,"  and  continued :]  With  refer- 
ence to  these  observations  it  is  to  be  observed  that  in 
both  MiUs  V.  Fowkea  and  Noah  v.  Hodgson  there  existed 
debts  not  barred  by  statute,  excepting  the  payment 
Knight  Bruce,  L.J.,  appears  to  have  thought  that  the 
appropriation  by  the  debtor  took  the  case  out  of  the 
statute.  With  this  Turner,  L.J.,  does  not  agree,  but 
says :  [His  lordship  read  pp.  489-90,  **  It  seems  to 
me  however  .  .  .  the  payment  had  to  be  made 
perfectly  generally,"  and  continued:]  With  this 
view  of  the  law  the  case  of  Walker  v.  litUler,  6  E.  & 
B.  506,  agrees :  [His  lordship  read  the  judgments  at 
pp.  510-11,  and  continued:]  According  to  these 
authorities  I  am  bound  to  hold  that  the  appropriation 
by  Eastwood  &  Co.  of  the  £300  to  the  consignment 
account  did  not  operate  to  take  the  case  out  of  the 
statutes ;  but  I  must  have  regard  to  all  the  circum- 
stances of  the  case  in  order  to  ascertain  the  inten- 
tion of  Messrs.  F.  Friend  &  Co.  in  making  the  pay- 
ment. 

Now,  from  this  point  of  view  the  letter  of  the  13th 
of  September,  1894,  is  most  important. 
In  the  first  place,  the  payment  is  expressly  stated 


to  be  not  in  satisfaction  but  on  account ;  it  is,  there- 
fore, a  payment  in  respect  of  a  larger  debt. 

Secondly,  it  appears  that  the  payment  was  made 
with  reference  to  the  statement  prepared  by  Eastwood 
&  Co.,  and  the  balance  thereby  shown  to  be  due  from 
F.  Friend  &  Co. 

Thirdly,  this  statement  cannot  be  regarded  as  a 
settled  account.  It  contained  some  items  at  least 
which  Eastwood  ft  Co.  did  not  admit,  and  it 
invited  as  to  others  discussion  on  the  part  of  F. 
Friend  &  Co.,  and  that  firm  were  ready  to  a?ail 
themsdves  of  the  invitation,  *'in  order  to  dose  up 
the  affair  if  possible." 

Looking  at  all  these  circumstances,  I  think  that 
the  payment  amounts  to  an  acknowledgment  on  the 
part  of  F.  Friend  &  Co.  that  there  was  peoding 
between  them  and  Eastwood  &  Co.  an  account 
reloiing  to  the  several  items  mentioned  in  the  statement, 
including  the  consignment  account  on  which  babmce 
of  more  than  £300  would  prove  to  be  payable  ;  and 

1  think  that  from  that  there  ought  to  be  inferred  a 
promised  to  pay  that  balance  when  ascertained.  The 
view  which  I  take  as  to  the  effect  of  the  payment  is 
similar  to  that  taken  by  Eay,  J.,  with  reference  to  an 
acknowledgment  in  Banner  v.  Berridge,  29  W.  B.  844, 
18  Ch.  D.  254.  [His  lordship  read  :  **  I  suppose  there 
is  no  doubt  about  the  law  .  .  .  the  balance  shall 
be  paid,"  and  continued :]  Then  do  the  cases  of  MiUs 
V.  Fowkes  and  Nash  v.  Hodgson  bind  me  to  hold  that 
the  defence  of  the  statute  must  prevail.  In  my 
opinion  these  two  cases  are  distinguishable  for  two 
reasons :  first,  that  the  payment  was  made  expreeslv 
witili  reference  to  a  statement  of  account  which 
induded  as  part  of  it  the  statute-barred  items ;  and, 
secondly,  that  apart  from  these  statute-barred  items 
there  did  not  exist  a  balance  of  £300  payable  to 
Eastwood  &  Co.,  either  on  the  face  of  the  statement 
or  in  fact. 

In  my  judgment,  therefore,  the  applicants  are 
entitled  to  prove  in  respect  of  the  items  in  the  con- 
signment account. 

One  question  stills  remains.  After  the  death  of 
Frederick  Friend  a  sum  of  £100  was  paid  to  Bast- 
wood  &  Co.  by  William  Beauchamp  Friend.  For 
this  sum  credit  is  ffiven  in  arriving  at  the  balance 
sought  to  be  provea ;  but  the  applicants  now  seek  to 
appropriate  it  to  those  items  in  respect  of  whic^  the 
estate  of  Frederick  Friend  has  be^  held  not  to  be 
liable. 

The  general  rule  is  that  where  a  debtor  does  not 
make  an  appropiation  of  a  payment  the  creditor  may 
do  so ;  aca  that  he  has  the  option  of  making  such 
appropriation  '*  until  the  last  moment,"  as  it  is  some- 
times  put;  certainly  until  he  communicatee  an 
appropriation  to  the   debtor    {Simson    v.    TnyAam, 

2  B.  &  C.  65)  or  brings  an  action  {MiUs  v.  Fowkes), 
ur  until  the  case  comes  before  a  jury  (per  Taunton, 
J.,  PhilpoU  V.  Jones,  2  Ad.  &  E.  41,  see  p.  44). 

It  seems  to  me,  however,  that  the  applicants  have 
in  fact  exercised  this  right  by  carrying  in  their  proof 
in  the  form  which  they  did,  and  that  it  is  too  late 
for  them  now  to  appropriate  as  they  seek  to  do. 

Solidtors,  H  P.  Davis;  Sims  A  Syms. 
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London  County  Council  (AppeUanU)  v.  Wood 
{Be»pondent),  (a.) 

Loed  government — Htghu)ay8'-Lo(»rnoiive8--'Loc(moHve 
fouing  along  highway — Being  "  rued  "  on  highway — 
Lieenee—ffighways  and  Locomotivea  (Amendment) 
Ad,  1878  (41  A  42  Vid.  e,  77),  «.  32. 

Section  32  of  the  Highways  and  Locomotives  Act, 
1878,  gave  county  authorities  power  to  make  bye^laws  for 
granUng  annual  licences  to  locomotives  used  within  their 
OMHiiy,  and  under  this  section  a  county  council  made  a 
bife-law  that  "  No  locomotive  shall  he  used  on  any  high- 
way  within  the  county  until  an  annual  licence  for  the 
ute  of  the  same  shall  have  been  obtained  by  the  owner 
thereo/r 

Hdd,  that  a  locomotive  which  is  only  passing  along  a 
kighway/or  the  purpose  of  proceeding  to  another  district 
If  being  •*  used  **  on  such  highway  within  the  meaning  of 
this  }^law,  and  that  the  owner  thereof  requir^  a 
licence  for  such  user, 

Otte  stated  by  Mr.  Kennedy,  metropolitan  polioe 
magistrate,  sitting  at  Woolwich  polioe-court. 

An  infonnation  was  laid  on  behalf  of  the  appellants 
against  the  respondent  charging  that  he,  on  the  3rd 
of  November,  1896,  at  High-street,  in  the  parish  of 
Blftfaam,  in  the  oonn^  of  London,  and  within  the 
Metropolitan  Police  District,  did  unlawfully  use  a 
looomotive  on  a  highway  in  contraveiition  of  a  bye^ 
law  made  by  the  appellants  prohibiting  a  looomotive 
being  nsed  on  any  nigh  way  within  the  said  county 
until  an  annual  licence  for  tiie  use  of  the  same  should 
have  been  obtained  from  the  appellants  by  the  owner 
thereof  whereby  he  (the  respondent)  became  liable  to 
the  penalty  provided  by  section  32  of  the  Highways 
and  Locomotives  Act,  1878,  and  the  Local  Govern- 
ment Act,  1888. 

Section  32  of  the  Highways  and  Locomotives  Act, 
1878  (41  ft  42  Vict.  c.  77),  provides :  "  A  county 
aothnrity  may  from  time  to  time  make,  alter,  and 
repeal  bye-lawa  for  granting  annual  licences  to  loco- 
motives used  within  their  county,  and  the  fee  (not 
aoeeding  ten  pounds)  to  be  paid  in  respect  of  each 
hoeooe ;  and  the  owner  of  any  locomotive  for  which 
a  licence  is  required  under  any  bye-law  so  made  who 
ases  or  permits  the  same  to  be  used  in  contriiventiou 
of  soy  such  bye-law,  shall  be  liable  to  a  fine  not 
ezeeeding  fortv  shillings  for  everv  day  on  which  the 
)  is  so  uaed.    All  fees  reoeived  under  this  section 


diaU  be  carried  to  and  applied  as  part  of  the  county 
late.  This  section  shall  not  apply  to  any  locomotive 
ued  solely  for  agricultural  purposes.'* 

Section  38  enacts :  ** '  Locomotive '  means  a  loco- 
motive propelled  by  steam  or  by  other  than  animal 
power." 

The  London  County  Council,  under  section  32, 
made  bye-lawB  for  the  '*  Licensing  and  use  of  loco- 
motives in  the  oounhr  of  London  Tezdusive  of  the 
eihr  of  London,"  ana  No.  1  of  sucn  bye-laws  pro- 
vided: **No  looomotive  shall  be  used  on  any  highway 
within  the  county  of  London  until  an  annual  lioenoe 
kr  the  uae  of  the  same  shall  have  been  obtained  from 
the  council  by  the  owner  thereof,  nor  at  any  time 
after  the  expiration  of  any  such  licence  unless  a 
further  lioenoe  shall  be  obtained  in  respect  of  such 
loeomotm." 

Tike  bye-laws  also  provided  that  the  licence  fee  for 
a  looofootive  should  be  £10  a  year,  and  for  a  steam- 
roller £5  a  year,  and  there  was  also  a  provision  for 

(a.)  Reported  W  Sir  Shbrston  Bakse,  Bart., 
Barrister-at-Law. 


what  was  called  a  ''travelling  licence"  on  reduced 
terms. 

The  respondent  was  an  engineer  carrying  on 
business  at  Crickenhill,  in  the  county  of  Kent,  and 
was  the  owner  of  the  steam-roller  in  respect  of  which 
the  information  was  taken  out.  He  had  not  obtained 
a  licence  to  use  the  steam-roller  within  the  county 
of  London.  On  the  3rd  of  November,  1896,  the 
steam-roller  was,  by  the  directions  of  the  respondent, 
being  driven  along  the  highway,  High-street,  Eltham, 
in  the  county  of  London ;  but  it  was  not  being  so 
driven  for  any  purpose  of  rolling  the  highway,  but 
was  passing  alone  the  highway  in  the  course  of  a 
journey  from  Crickenhill  to  Ealing,  in  the  county  of 
Middlesex,  where  it  was  to  be  temporarily  employed 
in  road  making.  In  the  course  of  such  journey  it 
would  travel  over  some  sixteen  miles  along  highways 
in  the  county  of  London. 

It  was  contended  for  the  respondent  that  as  the 
steam-roller  was  only  passing  along  the  highway  for 
the  purpose  of  proceedmg  to  another  district,  such 
steam-roller  was  not  being  ''used*'  within  the 
meaning  of  the  bye- law. 

It  was  contended  for  the  appellants  that  the  steam- 
roller was  being  used  to  go  to  Baling  and  earn  money 
there ;  that  it  was  being  used  as  a  locomotive  because 
it  was  beinff  propelled  by  steam  from  one  place  to 
another,  and  that  t&e  intention  of  section  32  was  to 
make  all  persons  who  should  use  and  wear  the  high- 
ways by  means  of  any  locomotive  contribate  by 
paymg  a  licence  fee  to  the  county  rate. 

The  magistrate  decided  that  the  mere  passage  of  the 
steam-roller  over  the  highways  within  the  appellants* 
district  while  crossing  from  one  locality  to  another 
was  not  such  a  "  user  "  on  the  highway  as  was  con- 
templated by  the  bye-law,  and  he  accordingly 
dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  the  steam-roller 
was  "  used  "  within  the  meaning  of  the  bye-law. 

Daldy,  for  the  appellants. — The  st^am-roUer  was 
being  **  used  "  on  the  highway  while  it  was  passing 
from  the  county  of  Kent  to  the  county  of  Middlesex 

J'ust  as  much  as  if  it  were  being  used  on  the  highway 
or  the  purpose  of  rolling  the  same.  Passage  of  a 
locomotive  along  a  highway  is  a  "  user  "  of  the  high- 
way within  the  contemplation  of  the  bye-law,  and  of 
the  32nd  section  of  the  Act.  The  licence  fee  was  to 
be  paid  in  aid  of  the  county  rate,  and  the  clear 
int^tion  of  the  Act  was  to  compel  those  who 
damaged  the  road  by  the  use  of  locom3tives  to  con- 
tribute towards  the  cost.  The  damage  to  the  road 
would  be  the  same  whether  the  steam-roller  was 
merely  passing  along  the  highway  or  was  doinir  work 
on  the  highway.  [He  referred  to  Dell  v.  Stockton 
Tramway  Co,,  61  J.  P.  804.] 
The  respondent  did  not  appear. 

Collins,  J. — Although  we  have  not  had  the 
advantage  of  hearing  any  argument  in  favour  of  the 
view  taken  by  the  learned  magistrate,  the  point 
appears  to  me  to  be  reasonably  clear,  and  I  feel 
compelled  to  differ  from  the  view  taken  by  him.  The 
case  arises  in  this  way.  The  Highways  and  Loco- 
motives Act,  1878,  provides  that  the  county 
authority  may   make,  alter,  and  repeal  bye-laws  for 

granting  annual  licences  for  locomotives  used  within 
leir  county,  and  that  the  owner  of  any  locomotive 
for  which  aucence  is  required  under  any  bye-law  su  made 
who  uses  or  permits  the  same  to  be  used  in  contraven- 
tion thereof  shall  be  liable  to  a  penalty.  In  this  case 
the  owner  of  a  steam-roller  was  with  the  steam-roller 
proceeding  along  a  road  within  the  jurisdiction  of  the 
London  County  Council  for  the  purpose  of  fulfilling 
some  contract  of  employment  in  the  adjoining  county 
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of  Middlesex.  The  steam-roller  was  not  actually  at 
work  in  mending  roads,  bat  it  was  on  its  way 
travelling  and  passing  oyer  a  highway  in  order  to 
fnlfii  its  oontraot  at  its  destination.  The  point  was 
taken  that  the  owner  ought  to  have  had  a  lioenoe, 
and  that  not  having  had  a  licence,  he  was  subject  to 
a  penalty  within  section  32,  if  there  were  a  bye-law 
applicable  to  the  case.  There  are  bye-laws  appli- 
cable to  this  case,  and  it  seems  to  me  that  these  bye- 
laws  contemplated  the  passage  of  a  locomotive  over 
the  road,  and  this  steam-roller  is  a  locomotive.  They 
dearlycontemplatedsuch  passaseasauser  whidi  would 
oblige  the  owner  to  have  a  boenoe.  It  is  true  that 
they  provide  for  mitigating  the  full  rigour  of  the 
bye- law  by  allowing  a  person  who  will  assert  that  he 
does  not  intend  to  use  the  locomotive  on  more  than 
six  days  within  the  county,  and  that  he  has  a  licence 
in  force  for  another  county,  to  have  what  is  called  a 
travelling  licence  on  reduced  terms.  It  is  obvious 
that  unless  he  can  bring  hitn^lf  within  these  provi- 
dons  he  will  be,  within  the  view  of  the  bye-law, 
liable  to  the  whole  amount  of  the  licence.  It  seems 
to  me  to  be  the  intention  of  the  bye-laws  that  a 
person^  who  uses  the  locomotive  for  the  purpose  of 
travelling  from  one  place  to  another  in  omer  to  do 
work  when  he  gets  there,  should  be  taken  to  use  the 
highway,  and  that  being  the  intention  of  the  bye- 
law,  it  seems  also  to  be  the  intention  of  the  Act 
tmder  which  the  bye-law  is  made.  An  eng;ine  only 
supplies  the  means  of  locomotion,  and  the  provision 
we  are  now  dealing  with  is  a  Highway  Act,  which  is 
obviously  an  Act  for  the  protection  of  highways. 
These  locomotives  use  the  highway  whether  they  are 
merely  passing  over  the  highway,  or  whether  they 
are  drawing  a  load  upon  it,  and  generally  speaking 
the  locomotive  is  the  more  serious  factor  in  the  case. 
Even  when  you  have  a  traction-engine  dragging  a 
load  on  the  road  the  traction-engine  is  much  more 
likely  to  injure  the  highway  than  the  load  that 
f oUows.  Much  more  so  is  that  the  case  in  the  case  of 
a  steam-roller,  and  the  steam-roller's  action  on  the 
road  ap|>ears  to  be  just  as  injurious  whether  it  is 
engaged  in  mending  the  road  or  passing  over  it.  In 
either  case  it  is  the  same  weight  x>assing  over  it,  and 
it  does  the  mischief  the  Iiegislature  intended  to  be 
dealt  with.  If  I  borrow  a  horse  for  the  purpose  of 
drawing  a  load  at  a  place  ten  miles  distant,  and  if  I 
ride  the  horse  to  that  place,  could  it  be  said  that  X 
was  not  using  the  horse  when  passing  over  that  ten 
miles  P  It  seems  to  me  as  a  matter  of  common  sense 
that  I  should  be  using  the  horse  on  that  journey,  and 
in  the  same  sense  the  roadway  also. 

Under  these  circumstances    I   think  the  learned 
magistrate  was  wrong  in  his  decision  of  this  case. 

RiDLBY,  J.,  concurred. 

Appeal  alhtoed.     Case  remitted. 

Solicitor  for  the  appellants,  TT.  A,  Blaxland. 


IN   BANKEUPTOY. 
Q.  B.  Div.         \ 
(Vauffhan  Williams  \ 
and  Wright,  J  J.)   ) 


May  24,  1897. 


In  re  GmOBB. 
Ex  parte  Thb  JjoiSDOis  Airo  Universal  Bakk 
(Limitbd).  (a.) 

Bankruptcy^Bill  of  mU— Reputed  ownership— Banh- 

(a.)  Beported  by  P.  M.  Fbaitokb,  Esq.,  Barrister- 
at-Law. 


ruptcy  Act,  1883  (46  <fc  47  Vict,  c  52),  s.  44  (ni.)- 
BilU  of  SaU  Act,  1882  (45  &  46  Viet,  c  43),  m.  7, 15. 

Ooods  in  the  possession  of  a  hatikrupt  in  his  trade  or 
business  ait  the  commencement  of  the  bankruptcy  under 
such  circumstances  thai  he  is  the  reputed  owner  thereof ^ 
though  covered  by  a  bill  of  sale,  pass  to  the  trmtee  in  the 
bankruptcy,  and  not  to  the  grantee  of  the  bill  of  sale. 

Appeal  from  a  ludgment  of  his  Honour  Sir  A.  6. 
Marten,  Q.C.,  in  the  county  court  at  Luton  (reported 
at  41  SOLIOITOBS*  JouBNAL,  D.  13),  deddlug  that  the 
goods  comprised  in  two  buls  of  sale,  or  either  of 
tiiem,  on  the  bankrupt's  farm,  in  his  trade  or  biui- 
ness,  at  the  commencement  of  the  bankruptcy,  wen 
in  his  possession,  order,  and  disposition  by  the  con- 
sent and  permission  of  the  true  owner  under  soeli 
circumstances  that  he  was  the  reputed  owner  thereof, 
and  consequentiy  passed  to  the  trustee  in  the  bank- 
ruptcy, and  not  to  the  grantee  of  the  bills  of  sale. 

The  bankrupt,  who  was  a  dairy  farmer,  of  Slapton, 
in  Buckinghamshire,  granted  the  first  of  the  two  bilk 
of  sale  to  the  appellants,  the  London  and  UnivenAl 
Bank  ^limited),  upon  the  28th  of  February,  1896. 
This  bill  of  sale  was  given  to  secure  a  loan  of  £500 
and  interest  at  60  per  cent,  repayable  "£75  for 
interest  on  the  28th  of  May  then  next,  and  the 
principal  sum  of  £500,  together  with  the  intereet 
then  due,  on  the  28th  of  August,  1896."  The  sche- 
dule annexed  to  this  bill  of  sale  comprised,  amongit 
other  things,  the  debtor's  household  furniture,  tti 
also  the  oattie,  poultry,  and  fixtures  used  in  his  boai- 
ness  as  a  dairy  farmer.  The  second  bill  of  sale  wai 
dated  the  20th  of  March,  1896,  and  was  given  to 
secure  a  loan  of  £200  and  interest  at  60  per  cent, 
repayable,  both  principal  and  interest,  <*  on  the  20tb 
of  June  then  next.*'  The  schedule  to  this  bill  of  sale 
comprised  certain  cattie  on  the  farm,  300  acrea  ol 
grass,  the  crops  of  70  acres  of  arable  land,  and  the 
tenant-right,  goodwill,  and  valuation  of  the  farm. 
Both  bills  of  sale  contained  the  usual  proviso  that 
the  grantee  should  not  be  entitled  to  seize  or  tab 
possession  of  the  chattels  comprised  in  the  schedoiea 
for  any  other  cause  than  those  specified  in  section  7 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882.  None  of  the  causes  entitling  the  grantee  to 
take  possession  had  arisen  before  the  8  th  of  April,  . 
1896,  when  the  debtor  committed  an  act  of  hank« 
ruptcy  by  non-compliance  with  tiie  terms  of  a  hank<< 
ruptcy  notice  served  upon  him  upon  the  1st  of  ApriU 
A  petition  was  presented  against  him  on  the  9tii  ol 
April,  and  a  receiving  order  was  made  upon  the  SOtli 
01  April. 

Upon  the  22nd  of  April  the  official  receiver  todll 
possession  of  the  debtor's  farm  and  goods,  indodiiig 
all  the  chattels  comprised  in  the  two  bills  of  sale. 

The  goods  were  sold,  and  t^e  proceeds,  £2,154  4s.| 
paid  into  court. 

The  holders  of  the  bills  of  sale  moved  before  ih« 
county  court  at  Luton,  on  the  13th  of  August,  1896,  V 
obtain  the  money  representing  the  value  of  the  goodi 
comprised  in  their  bills  of  sale.  His  Honour  Sir  A.G 
Maiten,  Q.C.,  in  a  considered  judgment,  delirenf 
upon  the  22nd  of  October,  1896,  allowed  their  daia 
as  to  the  household  furniture  and  all  other  rbattif 
comprised  in  the  bills  of  sale  except  such  as  were 
the  possession,  order,  or  disposition  of  the  bankropi 
in  his  trade  or  business,"  which  he  held  to  have  be« 
in  the  bankrupt's  possession  at  the  date  of  the  bank 
ruptcy  by  the  consent  and  permission  of  the  in 
owner  under  such  circumstances  that  the  bankn[ 
was  the  reputed  owner  thereof ;  therefore,  by  eectia 
44  of  the  Bankruptcy  Act,  1883,  they  passed  to  til 
trustee. 

The  bills  of  sale  holders  appealed. 
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In  KB  GiNGEB.— ArroBmsY-GENEBAL  V.  Bbown. 


COXTBT  OF  ApPSAIi. 


Jdf,  Q,C,,  and  Muir  Maekerme,  for  the  appellants. 
—In  this  case  there  is  no  consent  by  the  true  owner 
to  the  goods  remaining  in  the  possession  of  the 
bsnkrapt.  The  tme  owner  is  the  grantee  of  a  bill  of 
nle,  and  by  the  Bills  of  Sale  Act  he  is  forbidden  to 
Kize  the  goods  until  default  is  made  in  payment  of 
the  mttalments  due  under  the  bill  of  sale.  He  has  no 
power  to  grant  or  refuse  consent :  In  re  Stanley,  17 
L  B.  (It.)  487.  [Vaughan  Williams,  J.— Gave, 
Jm  in  Ex  parte  Slater,  In  re  Webber,  64  L.  T.  Bep. 
426,  40  W.  B.  Dijg.  20,  refused  to  accept  In  re  Stanley 
«8  ]sw  as  being  inconsistent  with  Ex  parte  Harding, 
h  n  Fairbrother,  L.  B.  15  Bq.  223,  21  W.  B.  Dig. 
29.1 

Jdf,  Q,C.,  cited  The  Colonial  Bank  ▼.  Whinney,  34 
W.  R.  705,  11  App.  Gas.  426. 

Bitd,  Q.C.y  and  Carrington,  for  the  respondents. — 
There  is  no  di£Eerence  between  a  contract  subject  to 
the  consent  of  the  parties  and  a  contract  subject  to 
aststate. 

They  dted  Spaekman  ▼.  MiUer,  12  G.  B.  N.  S.  659, 
11 W.  B.  G.  L.  Dig.  18 ;  Ex  parte  Izard,  In  re  Chappie, 
82  W.  B.  218,  23  Gh.  D.  409;  Ex  parte  Sully,  In  re 
WaUit,  33  W.  B.  733,  14  Q.  B.  D.  950. 

Jdf,  Q.C.,  replied. 

Yauohak  Wiluams,  J.— The  contention  of  the 
mellants  in  this  case  seems  to  be  that  the  effect  of  the 
KUs  of  Sale  Act,  1882,  is  such  that  if  a  lender  takes  a 
■ecarity  for  a  loan  and  complies  with  the  provisions  of 
thatAct,  thereby  allowing  the  grantor  of  the  bill  of 
nle  to  retain  possession  of  the  security  until  such  de- 
boltit  made  as  entitles  the  grantee  to  seize  it,  then  such 
ponenion  by  the  grantor  is  not  hj  the  consent  and 
pennission  of  the  true  owner,  but  is  accorded  to  the 
gnator  by  the  statute. 

The  proper  answer  to  that  contention  is  that,  not- 
withstanding the  Bills  of  Sale  Act,  1882,  the  posses - 
■on  by  the  bankrupt  of  goods  assigned  ta  the 
grantee  under  such  drcumstanoes  that  the  bankrupt 
eontinues  to  be  the  reputed  owner  thereof  is  posses- 
wm  by  the  consent  and  permission  of  the  true 
owner,  not  statutory  possession  conferred  by  the  Bills 
of  Sale  Act,  1882. 

Nobody  suggests  that  we  are  to  read  the  reputed 
ownership  section  as  being  in  any  way  controlled  by 
the  Bills  of  Sale  Act,  1882.  Here  we  have  two 
itatates,  both  of  them  in  force,  and  it  cannot  be 
irgned  that  one  controls  the  other.  This,  therefore, 
is  not  a  question  of  construction  at  all,  the  construc- 
tion of  the  Bankruptcy  Act,  1883,  is  absolutely 
unaffected  by  the  construction  of  the  Bills  of  Sale  Act, 
1882,  and  vice  vered. 

If  the  Bills  of  Sale  Act,  1882,  had  never  been 
pssMd,  and  yon  bad  a  case  like  the  present,  no  one 
eodd  doubt  but  that  if  the  circumstances  of  posses- 
■on  led  to  reputation  of  ownership  the  goods  must 
pass  to  the  trustee.  Of  course,  if  tiie  circumstances 
vwe  not  such  as  to  lead  to  reputation  of  ownership, 
the  question  would  not  arise.  I  am  only  going  to 
deal  with  the  case  where  the  possession  is  such  as  to 
give  rise  to  reputation  of  ownership,  and  I  would 
point  out  that  if  you  got  such  circumstances  follow- 
ing a  InU  of  sale  as  in  the  present  case,  and  the  bill 
of  sale  were  held  to  be  bad  in  form,  no  one  could 
oontendthat  reputation  of  ownership  did  not  arise. 
It  is,  however,  said  that  the  Bilk  of  Sale  Act 
negatives  possession  with  consent — t.e.,  such  posses- 
Bon  as  raises  reputation  of  ownership.  I  do  not  see 
whv,  for  the  BiUs  of  Sale  Act  applies  to  all  classes, 
and  the  reputed  ownership  clause  only  applies  to 
traders,  and  even  as  to  tnule  goods  there  may  be  a 
custom  which  negatives  reputation  of  o'vu^nbip,  s'^ 


that  there  are  numberless  cases  where  the  reputed 
ownership  clause  is  inapplicable. 

It  seems  to  me  that  although  the  Bills  of  Sale  Act 
compds  the  lender  to  allow  me  borrower  possession 
until  default,  it  in  no  sense  compels  the  lenaer  to  con- 
sent to  possession  under  such  circumstances  that  the 
borrower  is  the  reputed  owner  of  the  goods — i,e.,  it 
in  no  way  compels  the  lender  to  consent  to  the  false 
reputation  of  ownership.  The  fact  is,  that,  if  the 
circumstances  aj-e  not  such  as  to  raise  reputation  of 
ownership,  the  enforced  consent  does  no  harm ;  but  if 
the  eircunistances  are  such  as  to  raise  reputation  of 
ownership,  then  the  grantee  must  go  further  than  the 
Bills  of  Sale  Act  and  take  such  steps  as  may  be  needed 
to  protect  himself. 

As  to  /;i  r0  Stanley,  I  wish  to  say  that  it  seems  to 
me  to  have  been  decided  on  two  grounds,  one  of 
which  was  that  the  possession  was  consistent  with  the 
terms  of  the  mortgage  deed  and  excluded  the  reputa- 
tion of  ownership.  This  view  is,  however,  inconsis- 
tent with  Spaekman  v.  Miller  and  that  series  of 
cases. 

Wbioht,  J.,  concurred. 

Solicitors  for  the  appellant,  Gibson,  Usher,  &  Co, 

Solicitors  for  the  respondent,  Leslie  Jb  Hardy,  for 
H  Pettit,  Leighton  Buzzard. 


Nov  27. 


(Doutt  of  AypeaL 

Prom  Q.  B.  Div. 

(A.  L.  Smith,  Bigby, 

and  Collins,  L.J  J.) 

Attorney-Qknebal  v.  Bsown.  (a.) 

Inland  revenue — Succession  duty — Father  and  son  in 
partnership — Death  of  father — Acquisition  by  son  of 
father^s  share  in  business  —  Succession  —  Sale  and 
purchase — Construction  of  partnership  deed — Succes- 
sion Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  2. 

A  father  admitted  his  son  into  partnership  for  a  term 
of  five  years.  The  son  brougM  no  capital  into  the 
business,  but  the  value  of  the  business  was  estimated  ai 
£62,445,  of  which  two-thirds  was  to  be  deemed  the 
father* s  share  and  one-third  the  son^s  ;  and  one  condition 
of  the  partnership  deed  was  thai,  in  the  event  of  the 
father  dying  during  the  partnership,  the  son  was  to  take 
the  whole  of  the  business  and  pay  to  the  father's  executors 
or  administrators  £10,000.  By  a  deed  of  even  date  tJie 
son  agreed  to  pay  to  the  faJther  and  his  eooecutors  a  rent- 
charge  of  £139  per  annum  in  respect  of  the  freehold 
property  of  the  partnership. 

On  the  death  of  tJie  father  during  the  partnership  the 
Crown  claimed  succession  duty  in  respect  of  the  father*s 
share  of  the  business  which  passed  to  the  son,  less  the  sum 
of  £10,000  payable  by  the  son  to  the  estate  of  the  deceased. 

Held,  that  the  son's  acquisition  of  his  father's  share  of 
the  business  was  a  succession,  on  which  succession  duty 
was  payable. 

Judgment  of  Yaughan  Williams  and  Kennedy,  JJ. 
(43  W,  B,  446),  reversed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Yaughan  Williiuns  and  Kennedy,  JJ.)  on  the  hear- 
ing of  an  information  by  the  Attorney- General  claim- 
^  ing  succession  duty,  45  W.  B.  446. 

On  the  31st  of  March,  1881,  the  defendant,  George 
Thomas  Brown,  entered  into  a  contract  of  partnership 
for  a  term  of  five    years   with  his  father,   George 

(o.)  Beported  by  F.  G.  Buokbr,  Esq.,  Barrist'^r-nt- 
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Brown,  who  was  then  carrying  on  the  bosiness  of  a 
ootton  spinner  and  manafaoturer.  For  some  years 
previously  the  defendant  had  been  the  manager  of  the 
business.  On  becoming  a  partner  the  defendant  did 
not  bring  any  capital  into  the  business,  but  the  value 
of  the  business  was  estimated  at  £62,445,  and  it  was 
agreed  that  the  sum  of  £41,630  should  be  considered 
as  having  been  brought  into  the  partnership  by  the 
father,  and  the  remaming  £20,815  by  the  son.  The 
father  was  to  take  two-thirds  of  the  profits,  and  the 
son  one-third. 

The  deed  of  partnership  contained  the  following 
clause :  **  If  the  said  Georee  Brown  shall  die  during 
the  partnership,  the  saia  George  Thomas  Brown 
shall  be  absolutely  entitled,  for  his  own  use  and 
benefit,  to  the  whole  or  entirety  of  the  capital  of  the 
partnership  .  .  .  and  the  said  George  Thomas 
Brown  shall  within  six  calendar  months  next  after 
such  death  duly  execute  and  deliver  unto  the  execu- 
tors or  adoiinistrators  of  the  said  George  Brown  a 
bond  for  the  payment  to  them  of  the  principal  sum 
of  £10,000.  .  .  .  But  if  the  said  George  Thomas 
Brown  shaU  die  during  the  partnership,  the  said 
George  Brown  shall  be  absolutely  entitled,  for  his  own 
use  and  benefit,  to  the  whole  or  entirety  of  the  capital 
of  the  partnership,  and  the  said  George  Brown  shall 
within  six  calendar  months  next  after  such  death 
duly  execute  and  deliver  unto  the  executors  or 
administrators  of  the  said  George  Thomas  Brown  a 
bond  for  the  payment  to  them  of  the  principal  sum  of 
£15,000." 

By  a  deed  of  even  date  the  son  agreed  to  pay  to 
the  father  and  his  executors  a  rent- charge  of  £139 
per  annum  in  respect  of  the  freehold  property  of  the 
partnership. 

The  contract  of  partnership  was  carried  into  efiEect, 
and  the  father  and  son  carried  on  business  together 
until  October,  1884,  when  the  father  died. 

The  Grown  claimed  succession  duty  in  respect  of 
the  father's  share  of  the  capital  of  the  partnership 
which  passed  to  the  defendant,  less  the  sum  of 
£10,000  payable  by  the  defendant  to  the  estate  of  the 
deceased. 

The  question  was  whether  the  defendant's  acquisi- 
tion of  his  father's  share  of  the  capital  of  the 
partnership  was  a  succession,  or  whether  the  pro- 
visions of  the  partnership  deed  constituted  a  sale 
and  purchase. 

The  Divisional  Court  gave  judgment  against  the 
Crown. 

The  Crown  appealed. 

Sir  R.  B.  Finlay,  8,0,,  and  Vaughan  Hawhins  {Sir 
B,  E.  Wehiier,  A,G,,  with  them),  for  the  Crown. 

HaMane,  Q.Q,^  and  Danckwerta,  for  the  defendant. 

Cur,  adv.  vult 

BiGBY,  L.J.,  read  the  judgment  of  the  court  as 
follows:  In  this  case  the  Crown  claims  from  the 
defendant,  George  Thomas  Brown,  succession  duty  in 
respect  of  any  benefit  derived  by  him  from  his  acqui- 
sition, on  the  death  of  his  father  and  partner,  George 
Brown,  of  the  share  of  the  latter  (being  two- thirds  of 
the  whole)  in  a  partnership  business  of  George  Brown 
&  Co.,  carried  on  by  the  father  and  son  dovm.  to  the 
death  of  the  father  in  1884  ;  the  real  question  being 
whether  the  arrangement  (to  use  a  neutral  phrase) 
under  which  the  son  acquired  the  share  of  his  father 
was  or  was  not  in  the  nature  of  a  sale  by  the  father  to 
the  son  within  the  meaning  of  Fryer  v.  Morland,  25 
W.  B.  21,  3  Ch.  D.  675,  and  so  excluded  from  the 
operation  of  tiie  Succession  Duty  Act. 

The  facts  of  the  case  are  not  in  dispute.  George 
Brown,  the  father,  to  the  end  of  the  year  1880 
carried  on  the  business  of  cotton  spinner  and  manu- 


facturer, his  son,  George  Thomas  Brown,  assistiag 
him  in  the  management  of  the  business,  but  hanog 
no  share  therein.  George  Brown,  the  father,  beiiig 
minded  to  take  his  son  Into  partnership  with  him, 
caused  a  valuation  to  be  made  of  his  assets  empbyed 
in  the  business  as  on  the  1st  of  January,  1881,  and  a 
general  statement  of  account  showing  his  position  in 
the  business  on  the  same  day.  In  this  statement  of 
account  the  items  on  the  credit  side  were  the  valaei 
of  the  assets  at  the  prices  put  upon  them,  a  large 
banker's  balance  of  £10,000  (obviously,  we  think, 
made  up  to  an  even  sum  considered  sufficient  to  start 
the  new  firml,  and  the  accounts  due  to  the  bunness. 
The  total  oi  these  assets  on  the  credit  side  wai 
£63,824  8s.  lid.  On  the  debit  side  was  placed  tlie 
amount  of  the  accounts  owing  in  the  business,  being 
£1,378  16s.  Id.,  and  there  resulted  a  net  balance  to 
the  credit  of  the  business  of  £62,445  12s.  lOd.  The 
statement  of  account  was  taken  as  the  starting-point 
of  the  new  firm,  and  the  credit  balance  attributed  ai 
to  £41,630  8s.  6d.  (two-thirds  of  the  whole)  to  the 
father  as  his  capital,  the  remaining  one-third,  or 
£20,815  4s.  4d.  being  attributed  to  the  son,  thongh 
the  whole  amount  was  in  truth  brought  in  by  the 
father.  We  have  thought  it  desirable,  with  refarenoe 
to  the  arguments  pressed  upon  us,  to  state  plainly  the 
way  in  which  the  exact  balance  was  arrived  at,  boi 
for  greater  simplicity  that  balance  wHl  hereafter  hd 
dealt  with  as  if  it  were  a  round  sum  of  £60,000.  The 
articles  of  partnership,  which  contained  or  evidenced 
the  terms  of  the  only  contract  between  the  father  and 
the  son,  were  dated  the  31st  of  March,  1881.  They 
carried  the  partnership  back  to  the  1st.  of  Janoarj, 
1881,  and  made  the  term  of  the  partnership  fits 
years,  if  both  partners  should  so  long  live,  subject  to 
a  clause  enabling  either  partner  to  expel  the  other  in 
case  (among  other  events)  of  lunacy,  bankruptoj, 
or  breach  of  the  articles.  The  benefits  conferred  upon 
the  son  by  the  articles  included  the  following :  Ha 
got  at  once  one- third  of  the  capital,  say  £20.030, 
and  one-third  of  the  profits.  If  the  partnership 
continued  for  the  five  years,  or  determined  by  any 
other  reason  than  the  death  of  a  partner,  his  share  of 
capital  was  to  be  one-half,  say  £30,000.  If  his 
father  died  during  the  term,  he  was  to  have  the 
whole  capital,  say  £60,000,  subject  to  his  giving  hie 
father's  executors,  within  six  months  after  his  death, 
a  bond  conditional  for  payment  of  £10,000  and  4  per 
cent,  interest  thereon  from  the  father's  death  by  tan 
instalments  of  £1,000  a  year,  the  first  payable,  witii 
interest  as  provided,  at  the  end  of  twelve  cfldeodar 
months  from  the  date  of  the  bond,  thus  giving 
eighteen  months  for  the  first  payment  at  the  son's 
election.  In  the  event  of  the  son's  death  during  tha 
term,  his  father  was  to  have  back  ti^e  business  (for- 
merly his  own),  but  was  to  pay  the  son's  executoit 
£15,000,  secured  by  his  bond  in  a  similar  manner. 
The  consideration  given  by  the  son  (and  it  cannot  be 
suggested  that  it  is  not  in  law  a  good  consideration}, 
was  his  agreeing  to  be  a  partner,  and  tiiereby  taldng 
upon  himself  liability  for  the  debts  of  the  firm,  and 
his  rendering  services  as  a  partner,  with  the  addition 
in  the  sole  case  of  his  succeeding  to  the  whole  holi- 
ness of  the  money  consideration  involved  in  hti 
giving  the  bond  for  £10,000.  The  money  payment 
and  the  obligation  to  indemnify  the  father's  estate 
against  the  debts  of  the  firm  constituted  the  cmly 
additional  consideration  for  the  acquisition  of  the 
father's  two- thirds.  Can  the  arraugemeat  ahore 
summarized,  looking  at  the  case  in  substance  apart 
from  form,  be  fairly  described  as  a  case  of  sale  and 
purchase  within  the  meaning  of  the  exception  estab- 
lished by  Fryer  v.  Morland  $  The  contract  between 
father  and  son  is  one  and  indivisible,  and  it  is  not 
permissible  to  isolate  one  of  its  terms  from  the  other. 
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The  event  which  has  actually  happened  does  involve  a 
noney  payment  by  the  son,  but  for  the  purpose  of 
Kziviog  at  the  true  meaning  of  the  arrangement  it  is 
oeoenary  to  consider  also  what  did  and  what  might 
bave  happened  independently  of  that  event.  Now,  the 
ion  actiuJly  got  one-third  of  his  father's  capital  with- 
out haviag  to  make  any  money  payment  to  the  father 
italL  If  the  partner^p  had  lasted  throughout  the 
fire  years,  or  been  determined  by  the  father  expelling 
tbeflon  or  the  son  the  father,  the  son  would  have  got 
h^  the  capital  without  having  to  pay  anything.  If  it 
bd  been  determined  by  the  death  of  the  son,  his  estate 
voald  bave  had  £15,000,  but  would  not  have  had  to 
pay  anythinff.  It  would  hardly  have  been  possible 
to  8By  that  m  any  of  these  cases  the  contract  was 
one  of  Bale  and  purchase  in  the  sense  in  which  that 
phrase  is  to  be  used  for  present  purposes  or  in  any 
ordiDary  sense.  If  the  true  nature  of  the  arrange- 
■ent  was  not  in  the  cases  referred  to  a  contract  for 
nle  and  purchase,  the  argument  for  its  being  so 
ooDstraed  in  the  particular  case  which  happen^  is 
ereatly  weakened,  if  not  altogether  destroyed, 
looldag  at  the  contract  broadly  we  do  not  think  that 
itii  one  i^ch  ever  would  have  been  entered  into 
Yith  a  stranger  (unless  the  father  chose  to  treat  him 
H  a  Km),  but  that  it  was  to  a  great  extent  at  any 
nte  an  arrangement  for  the  benefit  of  the  son,  and 
that  it  is  not  converted  into  a  contract  for  sale  and 
pBRihase  simply  because  the  father  stipulated  for  a 
aoney  payment  in  a  certain  event  to  his  estate.  The 
diitmction  between  the  present  case  and  that  of 
Fryer  t.  Morland  seems  plain.  Sir  George  Jessel  in 
that  case  gives  two  reasons  why  ordinary  contracts 
for  Bale  and  pun^ase  diould  not  be  within  the  Act. 
The  first  and  the  main  reason  is  the  absurdity  which 
voold  be  involved  if  sales  and  purchases  were  to  be 
taduded.  In  effect  he  says :  If  sales  and  purchases 
are  to  be  included,  then  sales  by  auction  must  be. 
Bftt  itis  altogether  absurd  to  suppose  that  a  stranger 
porchasiog  at  an  auction  should  pay  10  per  cent. 
Onty  when  a  son  purchasing  in  the  same  manner  would 
pay  1  per  cent.  only.  The  same  observation  would 
Bf^y  to  sales  by  private  treaty.  To  an  arrange- 
BKot  like  that  in  the  present  case  the  argument 
voold  have  no  application.  The  other  reason, 
foonded  on  the  language  of  section  2  of  the  Sucoes- 
moD.  Duty  Act,  seems  to  be  equally  inapplicable.  The 
Xaater  of  the  Bolls  remarks  upon  the  difficulty  of 
holding  that  a  purchaser  in  an  ordinary  case  of  sale 
iad  porchase  derives  titie  from  his  vendor.  He 
^erivea  it  from  his  own  money  paid  out  of  his  own 
poeket.  Is  that  the  case  here  ?  It  would  seem  that  the 
provision  as  to  giving  tiie  bond  for  £10,000  involves 
■OBodi  oondnsion .  Immediately  on  the  father's  death 
^  two-thirds  share  (amounting,  say,  to  £40,000)  is 
to  MSB  to  his  son  with,  of  course,  the  subsequent 
prodnoe  whether  the  sou  carries  on  the  business  or 
aoi  He  has  it  either  to  sell  or  keep,  and  it  is  at  least 
•B  easy  to  infer  that  he  is  to  have  this  property  to 
caaUe  him  to  pay  conveniently  the  instalments,  as 
Alt  £10,000  is  to  be  fixed  as  a  contractual  value  for 
poperty  taken  on  the  face  of  the  contract  as  worth 
240,000.  The  true  conclusion  seems  to  be  that  the 
ftither  was  actuated  by  mixed  motives  of  business  and 
hnmiy,  and  that  in  the  case  of  the  son  becoming 
ntitled  to  the  whole  busines  £10,000  was  fixed  as  a 
iMsonaUe  sum  which  could  be  paid  without  incon- 
wiflBoe  out  of  the  business  for  the  benefit  of  the 
lilhcr's  general  estate,  and  not  at  all  as  a  measure  of 
ike  value  of  the  property  taken.  This  conclusion 
wold  be  in  accordance  with  the  usual  or,  at  any 
nte,  a  very  general  practice  in  the  case  of  a  success- 
fol  trader  carrying  on  an  important  business  and 
taking  into  partnership  one  of  several  sons.  It  is 
higUy  improbable  that  in  such  a  case  the  whole 


arrrangement  should  be  based  upon  the  ordinary 
pecuniary  basis  which  would  exist  between  vendor 
and  purchaser.  The  partnership  agreement  is  founded 
on  mutual  confidence  between  the  parties,  and  it 
seldom,  if  ever,  happens  that  the  son  gives  full 
pecuniary  v^ue  for  the  share  secured  to  him,  whilst 
some  provisions  for  the  other  members  of  the  family 
are  very  generally  imported  so  as  to  make  tLe 
arrangement  analogous  to,  if  it  cannot  properly  be 
called,  a  family  arrangement.  Hitherto  no  reference 
has  been  made  to  the  point  very  strongly  relied  on  by 
the  Solicitor-Ghwieral,  that,  quite  apart  from  the 
inadequacy  of  the  sum  to  be  paid  on  the  son  taking 
over  the  father's  two-thirds  share,  the  contrast 
between  that  sum  and  the  £15,000  to  be  paid  by  the 
father  on  taking  the  son's  one-third  shows  that  the 
sums  were  fixed,  not  on  the  basis  of  sale,  but  rather 
with  reference  to  the  presumed  and  reasonable  claims 
of  the  son  in  the  particular  events.  This  contrast, 
if  not  explained,  is  a  strong  ground  for  suppnosing 
that  the  whole  arrangement  was  in  the  main  an 
arrangement  for  the  son's  benefit. 

The  judgment  proceeded  to  deal  with  the  reasons 
on  which  the  learned  judges  in  the  court  below  based 
their  dedsion,  pointing  out  that  they  had  disregarded 
the  estimated  vidue  of  the  partnership  assets,  and  had 
apparently  been  impressed  by  arguments  founded  on 
the  depressed  condition  of  the  cotton-spinning  trade 
and  on  the  reservation  of  the  rent-charge  of  £139 
The  judgment  then  continued : 

Having  stat<»d  our  reasons  for  differing  in  matters 
of  comparative  detail  with  the  learned  judges  in  the 
court  below,  we  conclude  by  pointing  out  what,  in  our 
judgment,  and  with  all  deference  to  them,  seems  to 
be  the  main  defect  in  their  reasoning.  They  do  not 
treat  the  contract  as  a  whole,  but,  picking  out  and 
dealine  separately  with  one  clause  of  it,  they  seem 
to  add  together  all  the  considerations  given  by  the 
son  for  any  part  of  the  advantage  secured  to  him  and 
concentrate  them  on  the  single  case  of  the  taking 
over  by  the  son  of  the  father's  two-thirds,  not  allow- 
ing for  the  circumstance  that,  with  the  exception  of 
the  £10,000  and  the  indemnity  to  be  eiven  for  the 
debts  due  at  the  father's  death,  for  the  whole  of  which 
the  son  was  liable  to  the  creditors,  the  whole  con- 
sideration moving  from  the  son  would  have  equally 
moved  from  him  had  he  never  become  the  taker  of  hu 
father's  share  at  all. 

The  result  is  that  the  judgment  of  the  court  below 
is  to  be  reversed,  and  the  Grown  held  to  be  entitled 
to  succession  duty,  of  course  giving  credit  in  the 
usual  way  to  ti^e  son  for  the  sum  of  £10,000  in 
estimating  the  value  of  the  succession.  Costs  will 
follow  the  event. 

Appeal  allowed. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  defendant,  BowdiffeSy  BawU^  db 
Co,,  for  Richard  Jackson  <fe  Son,  Chorley. 


From  a  B.  Div.  (Bkcy.)      ■) 
(Lord  Esher,  M.B.,  and  A.  L.  [  July  80,  1897. 

Smith  and  Bigby,  L.JJ.)     ) 

In  re  Fort. 
Ex  parte  ScHOFlBLD.  (a.) 

Bankruptcy — Verhal  affreement  to  lend  money — Receipt 
by  lender  of  a  share  of  profits  of  business—Bankruptcy 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 
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of  borrower — Postponement  of  lender's  proof-— Part- 
nership Act,  1890  (53  &  54  Vict.  c.  39),  s.  2,  sub- 
section  (3) ;  s,  3. 

A  verbal  agreement  to  lend  money  on  the  terms  that 
the  lender  shall  receive  a  share  of  the  profits  of  a  business 
to  be  carried  on  by  the  borrower  is  within  the  provisions 
of  section  3  of  the  Partnership  Act,  1890 ;  and  therefore, 
in  siich  a  case,  if  the  borrower  is  adjudged  a  bankrupt 
the  lender  is  not  entitled  to  recover  anything  in  respect  of 
his  loan  untU  the  claims  of  the  other  creditors  of  the 
borrower  have  been  satisfied. 

Appeal  of  the  trustee  in  bankraptoy  from  a  deoision 
of  Uie  Diviaonal  Court  reversing  an  order  of  the 
oounty  court  judge  of  Manchester  postponing  the 
respondent's  proof  until  all  the  other  creditors  of  the 
bankrupt  should  have  been  paid  in  full. 

In  April,  1894,  Schofield,  the  respondent,  lent 
Fort,  the  bankrupt,  £3,000  with  which  to  start  in 
business. 

It  was  verbally  agreed  between  them  that  Fort 
should  have  £6  a  week  as  manager  of  the  business, 
that  Schofield  should  be  paid  6  per  cent,  interest,  and 
that  ike  net  profits  of  the  business  should  be  divided 
between  the  parties.  At  the  same  time  Schofield 
took  a  promissory  note  as  collateral  security.  Scho- 
field sued  Fort  on  the  note,  and  Fort  pleaded  that 
Schofield  was  his  partner. 

This  issue  was  tried  and  decided  in  Schofield's 
favour,  and  Schofield  obtained  judgment.  Fort  then 
filed  his  petition  in  bankruptcy.  Schofield  tendered 
a  proof  in  the  bankruptcy  ror  £3,153,  bein|^  the 
principal,  interest,  and  costs.  The  proof  was  objected 
to  upon  the  ground  that  Suhofield*s  claim  must  be 
postponed  to  the  claims  of  the  other  creditors  by 
virtue  of  section  2,  sub-section  3  {d),  and  section  3  of 
the  Partnership  Act,  1890. 

The  Divisional  Court  (Vaughan  Williams  and 
Wright,  JJ.)  held  that  as  the  agreement  under  which 
SchofieJd  was  to  take  a  share  of  the  profits  of  the 
business  was  not  in  writing,  section  3  did  not  apply, 
and  that  Schofield  was  entitled  to  prove  for  his  debt 
equfdly  with  the  other  creditors. 

The  Partnership  Act,  1890,  s.  2,  in  determining 
whether  a  partnership  does  or  does  not  exist,  regard 
shall  be  had  to  the  following  rules : 

(3)  The  receipt  by  a  person  of  a  share  of  the  profits 
of  a  business  is  primd  facie  evidence  that  he  is  a 
partner  in  the  business,  but  the  receipt  of  such  a 
share  or  of  a  payment  contingent  on  or  varying  with 
the  profits  of  a  business  does  not  of  itself  make  him  a 
partner  in  the  business ;  and  in  particular 

(a)  The  receipt  by  a  person  of  a  debt  or  other 
liquidated  amount  by  instalments  or  otherwise  out  of 
the  accruing  profits  of  a  business  does  not  of  itself 
make  him  a  partner  in  the  business  or  liable  as  such. 

(d)  The  advance  of  money  by  way  of  loan  to  a  per- 
son engaged  or  about  to  engage  in  any  business  on  a 
contract  with  that  person  that  the  lender  shall  receive 
a  rate  of  interest  varying  with  the  profits,  or  shall 
receive  a  share  of  the  profits  arising  from  carrying  on 
the  business,  does  not  of  itself  make  the  lender  a 
partner  with  the  person  or  persons  carrying  on  the 
business,  or  liable  as  such.  Provided  that  the  con- 
tract is  in  writing,  and  signed  by  or  on  behalf  of  all 
the  parties  thereto. 

Section  3:  In  the  event  of  any  person  to  whom 
money  has  been  advanced  by  way  of  loan  upon  such 
a  contract  as  is  mentioned  in  the  last  foregoing 
section,  or  of  any  buyer  of  a  goodwill  in  considera- 
tion of  a  share  of  the  projits  of  the  business,  being 
adjudged  a  bankrupt,  entering  into  an  arrangement 
to  pay  his  creditors  less  than  20s.  in  the  pound,  or 
dyiug  in  insolvent  circumstances,  the  lender  of  the 
loan  shall  not  be  entitled  to  recover  anything  in 


respect  of  his  loan,  and  the  seller  of  the  goodwill 
shall  not  be  entitled  to  recover  anything  in  rwpeet  of 
the  share  of  profits  contracted  for  until  the  oUints  of 
the  other  creditors  of  the  borrower  or  buyer  for  valu- 
able consideration  in  money  or  money's  worth  have 
been  satisfied. 

J.  0.  Bankes,  for  the  appellant,  the  trustee  in  bank- 
ruptcy.—Section  2,  sub-section  (3),  of  the  Partnership 
Act,  1890,  provides  that  the  receipt  by  a  person  of  a 
share  of  the  profits  of  a  business  is  primd  fade 
evidence  that  such  person  is  a  partner  in  the  boMiMws. 
The  only  evidence  here  is  that  Schofield  was  to  receive 
a  part  of  the  profits,  and,  therefore,  he  is  a  paxtosr. 
But,  secondly,  even  if  he  is  not  a  partner,  he  oomes 
within  section  3,  and  his  claim  is  postponed  nntil  all 
the  other  creditors  of  the  bankrupt  have  been  satis- 
fied. The  Divisional  Court  held  that  the  oontcact 
between  Schofield  and  the  bankrupt  not  being  in 
writing,  section  3  did  not  ap|>ly ;  but  it  cannot  have 
been  the  intention  of  the  Legislature  that  the  lender 
should  be  in  a  more  favourable  position  when  the 
contract  is  verbal  than  when  it  is  in  writing.  Ths 
words,  **  such  a  contract  as  is  mentioned  in  u&e  last 
foregoing  section "  in  section  3  do  not  refer  ezdii- 
sively  to  the  contracts  in  writing  dealt  with  in 
section  2,  sub-section  3  {d).  Verbal  contracts  axe 
also  dealt  with  in  section  2,  as  for  example,  in  sob- 
section  2  (a).  If  the  lender's  proof  is  postponed  under 
section  3,  then  he  has  no  right  to  vote  at  the  creditor's 
meeting :  Ex  parte  Taylor,  In  re  Chrason,  28  W.  B. 
205,  12  Ch.  D.  366. 

H.  Reed,  Q,0,,  and  Bradbury,  for  the  respondent  ; 
Schofield. — ^The  question  is  whether  section  3  applies 
to  a  verbal  contract  such  as  this.  Section  3  is  a 
disabling  section,  because  apart  from  it  any  one  who 
has  lent  money  to  a  man  can  prove  in  the  borrower's 
bankruptcy  unless  they  are  partners.  Under  eectioii 
2,  sub-section  3  {d),  a  particular  kind  of  contract  is 
referred  to,  which  confers  a  privQege  if  the  oontraet 
is  in  writhig.  That  privilege,  and  the  disability 
imposed  by  section  3  are  correlative,  and  nnlen  tin 
borrower  obtains  the  benefit  of  section  2,  sub-eectioa 
3  (cQ,  by  having  a  written  contract  he  does  not  cone 
within  the  disabling  provisions  of  section  3.  ^le 
words  "  such  a  contract "  cannot  refer  to  two  differ- 
ent Unds  of  contract,  one  verbal  and  one  in  writing. 
Begard  must  be  had  to  the  use  of  the  word  '*  men- 
tioned" in  section  3.  The  only  contract  for  an 
advance  by  way  of  loan  which  is  mentioned  in  section 
2  is  that  in  sub-section  3  ^d),  and  in  determining 
whether  a  contract  is  withm  sub-section  3  (df)  yon 
must  not  take  a  part  only  of  what  is  mentioned  in 
that  clause — ^viz.,  the  substance  of  the  contract,  and 
ignore  the  proviso  as  to  the  form  of  the  contract. 

They  referred  to  Bovill's  Act,  ss.  1  and  5. 

Lord  EsHER,  M.R.— In  this  case  the  respondent 
Schofield  lent  a  sum  of  money  to  a  man  in  order  to 
enable  him  to  set  up  in  business.  The  borrower  has 
now  become  a  banJkrupt.  The  money  was  lent  to 
him  upon  certain  terms.  First  of  all  there  was  a 
term  that  Schofield  at  some  future  date  was  to  be 
repaid  the  sum  advanced ;  and,  secondly,  that,  nntil 
he  was  repaid,  he  was  to  be  paid  interest.  Then 
there  was  a  further  term  to  the  effect  that  the 
borrower  was  to  be  paid  a  weekly  allowance  oat  of 
the  profits  of  the  busmess,  as  if  he  were  the  mana^sr 
of  it;  and,  finally,  after  these  payments  of  inteocest 
and  the  allowance  to  the  borrower  had  been  made, 
the  surplus  profits  arising  from  the  business  vrere  to 
be  divided  equaUv  between  the  lender  and  the 
borrower  until  the  loan  had  been  paid  off. 

Now,  the  question  we  have  to  determine  is  wbetfaer 
such  a  contract  as  that  is  a  contract  which  is  men- 
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tioned  or,  as  I  should  piefer  to  say,  dealt  with  in 
•eetum  2  of  the  Partnersnip  Act,  1890,  not  merely  in 
nib-teotion  3  (d),  but  in  any  part  of  the  section, 
gttb-aection  3  (a)  says  that  **  the  receipt  by  a  person 
ofadebtorotiier  liquidated  amount  by  instidments 
or  otherwise  out  of  the  accruing  profits  of  a  business 
does  not  of  itself  make  him  a  partner  in  the  business 
or  liable  as  such."  Now,  does  that  clause  deal  with 
the  case  of  money  being  lent  upon  the  terms  that  the 
borrower  shall  be  repaid  out  of  the  profits  of  a  busi- 
neu?  It  seems  to  me  perfectly  clear  that  such 
t  tnnsaction  does  come  within  the  words  of  the 
ckiue.  The  clause  assumes  the  case  of  a  person 
being  paid  a  debt  out  of  the  profits  of  a  business  and, 
to  my  mind,  that  assumes  that  the  lender  has  lent 
kb  money  upon  the  terms  that  he  should  be  repaid 
oat  of  the  profits  of  the  business.  Therefore,  you 
hare  a  transaction  such  as  the  one  in  this  case  dealt 
with  by  clause  (a)  of  sub-section  3,  and  in  clause  {d) 
it  is  certainly  decdt  with  again.  Then  section  3  says : 
"  In  the  event  of  any  person  to  whom  money  has 
been  advanced  by  way  of  loan  upon  such  a  contract 
u  is  mentioned  in  the  last  foregoing  section.*'  Now, 
that  case  is  dealt  with  both  in  clauses  (a)  and  (d)  of 
Nction  2,  sub-section  3,  but  it  is  said  that  such  a 
contract  is  not  "  mentioned "  in  clause  (a).  It  is 
mentumed  by  absolute  inference,  for  clause  (a)  cannot 
be  read  unless  it  is  to  be  inferred  as  a  matter  of  course 
and  beyond  any  doubt  that  such  a  contract  is 
indnded  in  it.  To  my  mind  that  which  is  read  in  by 
necessary  implication  in  such  an  Act  of  Parliament 
Si  this  is  equivideut  to  its  being  mentioned.  [His 
lordship  read  the  rest  of  section  3,  and  continued :] 
H,  then,  the  case  of  money  lent  upon  the  terms  that 
it  shall  be  repaid  out  of  the  profits,  is  included  under 
the  word  **  mentioned,"  as  1  think  it  is,  not  only  in 
danae  (d)  but  alao  in  dause  (a)  and  in  the  earlier  part 
<tf  section  3  itself,  then  this  case  is  brought  within 
lection  3.  In  that  view  of  the  case  it  is  not  necessary 
to  decide  whether  Schofield  was  a  partner  with  the 
bankmpt,  for,  assuming  that  he  is  not  and  that  he  is 
only  a  lender  upon  the  terms  which  I  have  stated,  the 
ci^  of  section  3  is  to  postpone  his  proof  until  the 
other  creditors  have  been  paid.  I  am  therefore  of 
opinion  that  the  appeal  ought  to  be  allowed. 

A.  L.  Smith,  L.  J. — ^This  case  turns  upon  the  true 
ooostmctaon  of  section  2,  sub-section  3  (d),  of  the 
Ftotneivhip  Act,  1890,  coupled  with  section  3  of  the 
■one  Act  The  question  is  whether,  when  a  lender 
lends  money  upon  the  terms  that  he  shaU  receive  a 
share  of  the  profits  of  the  business  to  be  carried  on  by 
&e  borrower,  he  is  postponed  in  the  case  of  the  bank- 
nfiaj  of  tiie  borrower  to  the  other  creditors  of  the 
borrower.  I  first  of  all  make  this  remark  upon  section 
t  Ineertain  oases  there  cannot  be  a  doubt— 1  say  certain 
esses  so  as  not  to  infringe  upon  any  vexed  point — 
that  where  a  lender  loans  money  to  be  employed  in 
tnde,  the  lender  to  receive  a  share  of  the  profits,  in 
tiie  event  of  the  bankruptcy  of  the  borrower,  the 
lender  cannot  recover  his  money  until  all  the  other 
cwditors  have  been  paid.  One  cannot  very  well  see 
why  it  is  that  if  a  contract  of  loan  is  made  in  writing 
flie  lender  shall  be  postponed,  but  that  he  shall  not  be 
poefponed  if  the  oontraot  is  by  parol.  I  cannot  see 
any  reason  for  that.  I  know  the  answer  which  was 
giTen  Iry  Mr.  Beed,  which  was  verv  ingenious.  He 
says  that  the  benefit  and  the  burden  in  these  two 
sections  are  correlative,  and  must  so  together;  and  if 
the  lender  wants  to  take  the  beneffi;  of  sub-section  {d) 
—that  is,  the  case  of  the  contract  being  in  writing, 
he  has  the  burden  imposed  upon  him  by  section  3  of 
having  repayment  postponed ;  but  if  he  has  not  got 
the  contract  in  writing  under  (d)  then  ho  is  not 
pos^xmed  nndor  section  3.    It  is  not  very  easy  to  see 


the  sense  of  that,  and  I  see,  in  looking  at  the  judg- 
ment of  the  court  below,  that  this  struck  Wright,  J., 
in  the  course  of  the  argument  although  he  has  given 
judgment  in  the  same  way  as  Yaughan  Williams,  J* 
Now  I  come  to  section  2  and  it  seems  to  me  that  the 
court  below  has  not  arrived  at  the  true  construction 
of  it.  I  will  not  go  through  the  whole  of  section  2 
and  the  sub-sections  thereof,  but  I  will  come  at  once 
to  sub-section  (d),  "  The  advance  of  money  by  way 
of  loan  " — that  is  what  happened  here— ''to  a  person 
engaged  or  about  to  engage  in  any  business  " — that 
is  an  advance  of  money  by  way  of  loan  from  Schofield 
to  Fort — "  on  a  contract." 

Now,  I  ask  what  is  the  ordinary  meaning  of  that  ? 
I  should  say  that  means  a  contract  either  oral  or  in 
writing,  and  I  do  not  think  it  can  be  denied  that 
the  true  meaning  of  the  word  "  contract "  there  is 
oral  or  in  writing — *'  on  a  contract  with  that  person 
that  the  lender  diall  receive  a  rate  of  interest  vary- 
ing with  the  profits,  or  shall  receive  a  share  of  the 
profits  arising  tiom  carrying  on  the  business,  does 
not  of  itself  make  the  lender  a  partner  with  the 
person  or  persons  carrying  on  the  business  or  liable  as 
such."  Now,  there  is  a  loan  on  a  contract  whether 
by  parol  or  in  writing  to  a  borrower  carrying  pay- 
ment by  way  of  share  in  profits  and  the  sub-section 
says  that  that  does  not  of  itself  make  the  lender  a 
peortner  with  the  borrower.  Then  it  goes  on :  *'  Pro- 
vided that  the  contract  is  in  writing  and  signed  by 
or  on  behalf  of  all  the  parties  thereto."  In  my 
judgment  the  true  reading  of  that  clause  (d)  is  that 
the  contract  part-embraces  contracts  by  parol  or  in 
writing,  but  there  is  a  limitation  in  this  respect;  that 
if  the  benefit  of  that  section  is  wanted  by  the  lender 
the  contract  must  be  reduced  into  writing  and  signed 
by  him.  Now,  before  I  go  to  section  3  I  may  point 
out  that  it  is  remarkable,  if  the  learned  counsel  for 
the  respondent  are  right,  that  if  the  Legislature  did 
not  mean  to  alter  the  phraseology  as  to  the  meaning 
of  ''contract"  they  have  taken  pains  in  repealing 
Bovill's  Act  (which  is  repealed  by  the  Partnership 
Act,  1890)  to  alter  the  phraseology  of  Bovill's  Act, 
which  is  "  upon  a  contract  in  writing "  and  have 
inserted  "on  a  contract,"  leaving  out  "in 
writing,"  and  as  I  say,  the  contract  may  be  either  by 
parol  or  in  writing,  but  if  the  lender  wants  the 
benefit  of  the  Act,  then  the  contract  must  be  in 
writing.  Now  I  come  to  section  3,  and  it  is  upon 
section  3  that  the  whole  of  this  question  turns :  "In  ^ 
the  event  of  any  person  te  whom  money  has  been  * 
advanced  by  way  of  loan  upon" — what? — "  such  a  con- 
tract." That  means  by  parol  or  in  writing,  exactiy 
as  in  sub-section  3  {d)  of  section  2.  The  proviso  is 
not  needed  here.  If  the  money  is  loaned  upon  such  a 
contract  either  by  parol  or  in  writing,  then  the  lender 
is  to  be  postponed.  That  is  my  construction  of  this 
Act,  and  for  the  reasons  I  have  given  I  think  the 
court  below  was  wrong,  and  this  appeal  must  be 
allowed. 

KiOBY,  L.J. — I  am  of  the  same  opinion.  The 
question  is  really  a  very  short  one.  What  is  "  such  a 
contract "  as  is  mentioned  in  section  3  F  The  parti- 
cular contract  mentioned  is,  in  my  opinion,  the  one 
mentioned  in  sub-section  3  {d)  of  section  2 — that  is,  a 
contract  that  the  lender  shall  receive  a  share  of 
profits  derived  from  carrying  on  the  business.  Then 
there  are  certain  provisions  as  to  what  shall  follow. 
This  is  not  amplifying  or  varying  or  altering  the 
contract  in  any  way.  We  have  already  got  a  descrip- 
tion of  the  contract  that  has  been  dealt  with.  Now 
I  go  on  witii  the  sub-section,  which  goes  on  to  say  tbat 
such,  as  a  contract,  "  does  not  of  itself  make  the 
lender  a  partner  witiii  the  person  or  persons  carrying 
on  the  business  or  liable  as  such.    Provided  that  the 
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contraot  is  in  writing,  and  signed  by  or  on  behalf  of 
the  parties  thereto.'  According  to  tiie  simplest 
intezp^^^^o^  ^^  English  words  the  contract  is 
described  before,  and  the  whole  description  is  con- 
tained in  the  section  before  you  get  to  what  is  to  be 
the  resolt.  Such  a  contract  shaU  have  such  an  effect 
if  it  is  in  writing.  I  might  use  the  language  of 
A.  L.  Smith,  L.  J.  I  will  not  repeat  it,  but  I  agree 
entirely  with  what  he  said.  The  proviso  is  that  such 
a  contract  as  we  have  described  snail  have  a  certain 
effect  if  it  be  in  writing.  Section  3  says  that  the 
contract  shall  have  another  effect,  and  if  we  had  this 
section  alone  to  deal  with  I  cannot  really  think  that 
there  is  much  difficulty  about  the  interpretation.  It 
certainly  is  not  rendered  more  difficult  by  considering 
the  state  of  things  under  BoviU's  Act,  which  has  been 
repealed.  There  it  refers  to  a  contract  in  writing, 
and  there  were  certain  cases  in  which  you  might  have 
had  this  absurdity :  that  if  a  man  contracted  verbally 
no  result  would  necessarily  follow,  but  if  he  entered 
into  the  same  contract  in  writing  an  important  result 
might  follow.  Beally  that  must  have  been  accidental, 
and  the  accidental  effect  of  that  was,  I  should  say, 
carefully  avoided  by  changing,  in  the  way  in  which 
the  woras  have  been  changed,  the  language  of  section 
1  of  Bovill's  Act.  We  have  gone  upon  the  assump- 
tion here  that  this  contract  did  not  create  a  partner- 
ship. The  only  question  beinff  whether  Schofield 
should  vote  or  not,  which  depends  upon  the  question 
of  whether  he  is  postponed  to  the  other  creditors,  we 
do  not  need  to  say  anything  more  than  is  necessary 
to  decide  that  question.  Therefore  anything  which 
we  have  said  has  not  the  slightest  bearing  upon  that 
verbal  contract.  We  assume  it  is  a  loan  of  money, 
and  a  loan  of  money  only ;  and  although  it  is  not  in 
writing  we  think  it  comes  entirely  within  the  terms 
of  section  3. 

Appeal  allowed. 

Solicitors  for  the  appellent,  Botoer,  CoUon,  &  Bower, 
for  J,  jS.  Boardmafif  Manchester. 

Solicitors  for  the  respondent.  Bobbins,   Billing,  & 

Co.f  for  J,  ff.  Lea,  Manchester. 


Dec.  10. 


Sigt  ®ourt  of  Swtitt. 

Chan.  Div.  I 
North,  J.  / 

BooBD  v.  Afrioan  Consolidated  Land  Co.  (a.) 
Company — Register — Inspection — Bight  to  take  extracts 
—Companies  Act,  1862  (25  cfe  26  Vict,  c.  89),  s.  32. 

The  right  of  inspection  under  section  32  of  the  Com^ 
panies  Act,  1862,  includes  the  right  of  taking  copies  of 
the  register. 

Motion. 

The  plaintiffs  were  holders  of  1,000  and  50  shares 
respectively  in  the  defendant  company. 

On  the  7th  of  September  a  resolution  was  passed 
to  forfeit  their  shares  because  of  non-payment  of  a 
call, 

B^  article  41,  where  anv  shares  shall  have  been  so 
forfeited,  notice  of  the  resolution  shall  be  given  to  the 
member  whose  shares  shall  have  been  forfeited,  and  an 
entzT  shall  be  made  in  the  register.  And  by  article 
44,  forfeiture  was  not  to  affect  liability  to  pay  calls. 

On  the  21st  of  October  the  plaintiffiB  obtained  an 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Banister- 
at-Law. 


order  for  inspection  from  the  Vacation  Judge.  Tbfl 
company  reiused  to  allow  the  plaintiffs  to  tab 
notes. 

On  the  22nd  of  October  the  plaintifGi'  soHdton 
wrote  asking  for  inspection,  including  the  right  of 
taking  notes,  and  stating  that  if  tMs  was  refused 
they  would  commence  an  action,  and  upon  the 
company's  refusal  issued  a  writ  asking  that  the 
company  might  be  restrained  by  injunction  from 
preventing  the  plaintiffn  at  reasonable  times  from  in- 
specting and  taking  extracts  from  the  register. 

In  the  register  the  names  of  shareholders  whose 
shares  were  alleged  to  be  forfeited  had  a  red  line 
drawn  through  them,  but  the  names  were  still 
legible. 

The  company  contended  that  these  names  did  not 
form  part  of  the  register,  and  that  the  plaintifls  were 
not  entitled  to  copy  a  list  of  the  names  of  the 
forfeited  shareholders. 

Swinfen  Eady,  Q.C.,  and  Stewart  Smith,  for  the 
plaintiffs. — The  right  to  inspection  indudes  the  right 
to  take  copies.  This  has  been  decided  under  the 
Company's  Clauses  Act:  Mutter  v.  Ecutem  a»d 
Midlands  Bailway  Co.,  36  W.  B.  401,  38  Gh.  D.  92; 
Holland  v.  Dickson,  36  W.  B.  320,  37  Oh.  D.  669. 
The  right  of  inspection  of  the  register  of  mortgagee 
under  section  43  of  the  Companies  Act*  1862,  ie- 
eludes  a  right  to  take  copies  of  the  register :  Ndts/n 
V.  Anglo-American  Land  Mortgage  Agency  Co.,  45 
W.  B.  171,  [1897]  1  Oh.  130.  It  must  be  the  sane 
under  section  32. 

Vernon  Smith,  Q.C,  and  W.  Higgina,  for  the 
company. — ^The  plaintiffi  have  cease  to  be  membets. 
The  cases  cited  do  not  apply,  for  under  seotian  32  a 
a  copy  can  be  obtained  on  payment  of  sixpence  tat 
every  hundred  words  copiecl.  Anyone  wno  wtnii 
a  copy  must  pay  a  proper  fee  and  get  a  copy  itom  the 
company,  and  not  ms&e  a  copy  himself. 

NoBTH,  J. — This  is  an  application  that  the  oompanj 
may  be  restrained  by  injunction  from  preventing  the 
plaintiffs  at  reasonable  times  from  inspecting  and 
taking  extracts  from  the  register.  The  case  is  covered 
by  authority,  for  where  there  is  power  to  inspect  the 
register  there  is  power  to  take  extracts.  Himand  v. 
Dickson  and  Mutter  v.  Eastern  and  Midlands  SaHwKg 
Co,  show  this,  unless  there  is  a  distinction,  became 
the  application  here  is  under  section  32  of  the  Com- 
panies Act,  1862.  As  a  copy  can  be  obtained  upon 
payment  of  sixpence  for  every  hundred  words  copied, 
it  is  said  that  the  right  to  take  extracts  is  excluded. 
Li  my  opinion  the  power  to  call  on  the  company  to 
give  a  copy  of  the  register  is  an  additional  privilege 
A  man  can  take  not^,  and  also  if  he  h'kea  obtain  a 
full  copy.  If  the  plaintifiGs  are  members,  their  right 
to  inspection  is  dear.  It  is  said,  however,  that  tJie 
plaintiffs  have  ceased  to  be  members,  and  omitted  to 
tender  a  shilling.  But  this  was  not  the  ground  the 
company  took;  the  company  refused  to  allow  the 
plaintiffs  to  take  extracts,  and  would  have  done 
so  whether  the  shilling  was  tendered  or  not.  The 
plaintiffs  must  have  the  costs  of  the  motion  in  any 
event. 

Solicitors,  WyaU,  Digby,  db  Co.;  Burgoyne,  Waits, 

&  Co. 
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H.C.    SoxTTH  Afrioak  Beftjbuo  v.  La  CoifPAGNiE  Fbanoo-Bsloe  du  Chbmin  du  Fee  du  Nobd.    H.O. 


South  African  Bbfttblio  v.  La  Comfaonib  Frango- 
BsLOS  BU  Chemin  DU  Feb  DU  Nobd.  (a.) 

/ft(ertia<u>fia2  ?at<? — Foreign  state — Oroas-action, 

Where  a  foreign  state  sties  in  this  country,  a  counter- 
daim  cannot  he  made  against  it  except  for  maitera  arising 
(mt  of  the  original  aAion,  and  claims  for  damages  for 
hrtach  of  agreement  by  the  plaintiff  state  which  would, 
if  a  subject  were  suing,  form  the  sulyfect'maiter  of  a 
separate  action  will  he  struck  out. 

The  plaintiff  republic  brought  an  action  for  the 
appointment  of  a  new  trustee  of  large  sums  of  money 
which,  in  pursuance  of  an  arrangement  between  the 
j^aintiff  and  the  defendant,  had  been  lodged  in  a  bank 
IB  the  joint  names  of  two  trustees,  one  of  whom  was 
nominated  by  the  plaintiff  and  the  other  by  the 
defendant.  The  trustee  nominated  by  the  plaintiff 
died,  and  the  plaintiff  brought  this  action  asking  for 
a  declaration  that  the  fund  ought  to  be  held  by  two 
trustees;  a  declaration  that  the  plaintiff  was  entitled 
now  and  from  time  to  time  hereafter  to  nominate  a 
trustee ;  the  appointment  of  a  trustee  on  the  plain- 
tiff's nomination  in  the  place  of  the  deceased 
tnttee ;  and  payment  of  the  funds  (which  had  been 
paid  into  court)  to  the  trustees  when  constituted. 

The  defendflmt  submitted  that  it  would  be  in- 
equitable that  the  fund  should  be  placed  under  the 
ccmkol  of  the  plaintiff  ezcApt  upon  the  terms  of  the 
plaintiff  afireeing  to  perform  the  contract  between 
the  plaintiff  and  the  d^endant. 

A  oonnter-olaim  asked  for  (1)  payment  by  the 
plaintiff  of  three  sums  of  £60,000,  £1,800,  and 
£147.895  168.  8d.;  (2)  £100,000  damages  forHbel; 
(3)  ^bai  the  plaintiff  might  be  restrained  from  taking 
proceedings  in  the  republic's  own  courts  to  have  the 
concessions  to  the  defendant  declared  void,  or  in  the 
alternative  for  £100,000  damages. 

The  daim  for  damages  for  libel  had  already  been 
struck  out  (46  W.  B.  67,  [1897]  2  Ch.  487). 

Swinfen  Eady,  Q.C.,  and  Waggett,  for  the  plaintiff. 
—Where  a  sovereign  state  sues  in  this  country,  cross- 
proceedings  can  only  be  taken  for  discovery  or  in 
mtigatioa  of  the  relief  claimed.  The  counter-claim 
IB  not  connected  with  the  relief  asked,  and  should 
form  the  subject-matter  of  a  separate  action. 

They  cited  Duke  of  Brunswidc  v.  King  of  Hanover, 
6Beav.  1,  2  H.  L.  Gas.  1 ;  Strousherg  v.  Republic  of 
Coda,  Rica,  29  W.  B.  125 ;  Prisleau  v.  UnUed  States, 

14  W.  K  1012,  L.  B.  2  Eq.  659 ;  The  Parlement  Beige, 
28  W;  B.  642,  5  P.  D.  197 ;  The  NewbaUle,  33  W.  B. 
318.  10  P.  D.  33 ;  Mighell  v.  Sultan  of  Johore,  [1894] 
1  Q.  B.  149.  A  counter-claim  is  equivalent  to  a 
eRMS-action:  Birmingham  Estates  Co.  v.  Smith,  28 
W,  B.  666,  13  Chu  D.  506;  AmonY.  BobheU,  37  W.  B. 
320, 22  a  B.  D.  543.  The  defendant  is  not  in  a  better 
portion  because  he  makes  a  counter-claim  than  if  he 
nonght  a  cross-aotion.  There  is  no  jurisdiction  to 
ttftertain  the  oounter-daim. 

Venon  Smiih,  Q.C,  and  F%tnn«^.— The  oounter- 
dsim  should  be  dealt  with  at  the  trial.  The  plaintiff 
has  come  here  and  submitted  to  the  jurisdiction: 
(rriciKftwwn  ▼.  Hamlyn,  8  Times  L.  B.  231.  The 
tnuts  are  to  apply  the  fund  to  making  a  railway. 
This  would  be  a  proper  counter-claim  even  if  both 
plaintiff  and  defendant  were  subjects.    The  plaintiff 

15  acting  wrongly  in  taking  proceedings  to  set 
•nle  the  agreement,  and  if  the  defendant   is    not 

(a.)  Beported  by  Gh.  B.  Hamilton,  Esq..  Barrister- 
at-Law. 


allowed  to  counter-claim,  the  plaintiff   cannot   be 
sued. 

North,  J.— The  application  to  strike  out  the 
counter-claim  must  succeed.  The  plaintiff  is  a 
foreign  republic  in  the  position  of  a  foreign  sove- 
reign. Certain  arrangements  were  made  as  to  funds 
lodged  in  a  bank  in  the  name  of  two  trustees,  one 
nominated  by  the  plaintiff,  the  other  by  the  defen- 
dant. The  ]^aintiff  and  the  defendant  had  different 
views  as  to  the  application  of  those  funds.  The 
trustee  nominated  by  the  plaintiff  died,  and  the 
nominee  of  the  defendant  survives,  and  claims  to  deal 
with  the  funds  in  a  way  the  defendant  thinks  right, 
but  which  the  plaintiff  thinks  wrong.  The  plaintiff 
asks  for  a  declaration  that  the  funds  ought  to  be  held 
by  two  trustees,  the  appointment  on  the  plaintiff's 
nomination  of  a  new  trustee,  and  the  payment  out  of 
the  fund  to  the  trustees.  The  plaintiff  says  the  funds 
ought  to  be  in  the  names  of  two  trustees  as  it  was 
before  the  death  of  the  trustee  nominated  by  the 
plaintiff.  The  fund  has  been  paid  into  court.  The 
defence  is  that  the  plaintiff  has  acted  wrongly  in 
many  respects.  After  forty-two  para^^i^l^  of 
defence  there  is  a  counter-claim  asking  for  (l)  pay- 
ment of  three  sums  of  £60,000,  £1,800,  and 
£147,896  16s.  8d. ;  (2)  for  £100,000  damages  for 
libel;  and  (3)  that  the  plaintiff  may  be  restrained 
from  tiJdng  proceedings  m  its  own  courts  to  have  the 
concessions  to  the  defendant  declared  void,  or,  in  the 
alternative,  £100,000  damages. 

The  application  for  damages  for  libel  has  been 
struck  out,  but  no  further  relief  was  then  asked. 
The  plaintiff  denies,  and  the  defendant  alleges,  that 
the  plaintiff  has  submitted  to  the  jurisdiction  of  the 
court.  As  to  the  position  of  a  foreign  Government 
suing  here,  the  cases  of  Duke  of  Brunswick  v.  King  of 
Hanover,  2  H.  L.  Cas.  1,  and  Strousherg  v.  Republic  of 
Costa  Rica,  29  W.  B.  125,  have  been  cited.  The 
defendant  says  that  justice  will  not  be  done  unless 
the  counter-daim  is  admitted.  With  regard  to  this 
the  question  arises,  first,  Is  it  a  claim  that  can  be 
made  at  all  F  and,  secondly,  Can  it  be  conveniently 
tried  in  this  action?  Is  a  sovereign  suing  in  this 
country  liable  to  have  a  cross-action  broueht  against 
him  P  It  is  conceded  that  the  part  of  the  counter- 
claim asking  for  an  injunction  against  proceedings  in 
the  plaintifPs  own  courts  cannot  succeed.  The  daim 
for  damages  for  libel  has  been  struck  out.  The  daim 
for  the  three  sums  of  money  is  not  a  daim  in  respect 
of  the  fund  in  court,  and  I  do  not  think  the  daim 
can  be  rightly  made  in  this  action ;  it  is  a  pecuniary 
daim  quite  outside  it.  If  the  plaintiff  could  be  sued 
in  this  country  this  daim  would  be  the  subject- 
matter  of  a  separate  action. 

The  counter-claim  must  be  struck  out,  but  I  give 
no  costs,  because  part  of  the  oounter-daim  has  been 
already  struck  out,  and  the  whole  miffht  have  been 
strudc  out  on  the  first  application  if  it  had  been  asked 
for. 

Solictors,  Clarke,  Rawlins,  db  Co.;  Harwood  A 
Stephenson. 
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Bateman  v.  Fabsb.  (a.) 

Married  woman  —  Restraint  on  anticipation  —  Life 
interest  determinable  on  fulfilment  of  certain  conditvm 
— Bona  fide  but  untrue  admission  by  married  woman 

(a.)  Bnported  by  B.  J.  A.  Mobrison,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 

Bateicavv.  Fabeb. 

HlOH  CkltJBT. 

<Aa<  condition  hcid  been  fulfilled  —  Admission  in- 
operative— Inability  of  a  married  woman  by  her  own 
ad  to  annvl  a  restrnitd  on  anticipation. 

A  married  woman  cannot^  by  any  act  of  her  own, 
anniU  the  effect  of  a  restraint  upon  anticipation  to  which 
hpT  property  is  subject.  Accordingly,  where  a  married 
woman,  who  is  eniiUed  for  her  separate  use,  without 
power  of  anticipation,  to  an  interest  for  her  life,  deter- 
mindble  in  the  event  of  her  fulfilling  a  certain  condition, 
executes  a  deed  whereby  she  admits  in  good  faith,  though 
contrary  to  the  truth,  that  she  has  fulfiMed  such  condition 
and  purports  to  release  her  life  interest,  her  interest  will 
not  be  affetited  by  such  admission  any  more  than  by  such 
purported  release,  notwithstanding  the  fact  that  such 
admission  and  release  were  made  toith  the  object  of 
indticing,  and  did  in  fact  induce,  an  interested  party  so 
to  alter  his  position  as,  in  the  result,  to  pr^udicially 
affect  his  own  interests. 

Action. 

By  an  indenture  dated  the  26th  of  June,  1867,  and 
made  between  the  defendant,  Lord  Bateman,  of  the 
one  part,  and  Sir  £.  C.  Kerrison  and  Bussell  Ellioe,  of 
the  other  part,  Lord  Bateman,  in  consideration  of  the 
sum  of  £11,430  then  advanced  to  him  by  Kerrison 
and  EUice,  conveyed  to  them  his  life  interest  in 
certain  freehold  estates  called  the  Kelmarsh  and 
Shobdon  Court  estates  upon  trust  to  secure  the  per- 
formance by  him  of  the  covenants  entered  into  by 
him  relating  to  the  loan,  and  subject  thereto  upon 
trust  to  pay  the  net  rents  and  profits  thereof  to  his 
wife.  Lady  Bateman,  the  plaintin,  for  her  life  for  her 
separate  use  without  power  of  anticipation.  The 
deed  then  continued  with  the  foUowmg  proviso : 
"  Provided,  nevertheless,  that  if  at  any  time  the  said 
Lady  Bateman  shall  succeed  to  an  income  in  her  own 
right  of  £8,000  or  more  per  annum  for  her  separate 
use,  then  and  in  such  case  the  trust  lastly  herein- 
before declared  shall  absolutely  cease  and  determine," 
and  thereupon  the  property  was  to  be  held,  subject, 
nevertheless,  to  the  subsisting  trusts,  upon  trust  for 
Lord  Bateman. 

Lord  Bateman  subsequently  mortgaged  his  interest 
in  the  Kelmarsh  and  Shobdon  Court  estates,  subject 
to  the  above  indenture,  to  Andrew  Montagu  as  a 
collateral  security  for  £110,000. 

Upon  the  deatu  of  Sir  E.  C.  Kerrison  in  1886  the 
plaintiff  became  entitled  to  a  life  interest  m  the 
kerrison  estates  in  Norfolk,  Suffolk,  and  Middlesex, 
and  the  question  then  arose  as  to  whether  or  not  the 
condition  contained  in  the  above-mentioned  proviso 
had  been  fulfilled.  The  plaintiff's  then  solicitor 
advised  her  that  she  had  fulfilled  the  condition,  and, 
acting  upon  this  advice,  and  in  order  to  help  her 
husband  to  obtain  better  terms  with  Montagu,  the 
plaintiff  executed  a  deed-poll  dated  the  4th  of  March, 
1890,  whereby,  after  reciting  the  above-mentioned 
facts,  she  admitted  that  the  trust  as  to  her  life 
interest  in  the  rents  and  profits  of  the  said  Kelmarsh 
and  Shobdon  Court  estates  under  the  indenture  of  the 
26th  of  June,  1867,  had  determined  under  the  proviso 
in  that  behalf  therein  contained,  and  did  thereby 
release  and  quit  claim  to  such  rents  and  profits  to  the 
intent  that  the  same  might  be  held  upon  the  thence- 
forward subsisting  trusts  of  the  said  indenture  freed 
and  discharged  from  all  claims  and  demands  of  her, 
the  said  Lady  Bateman,  in  respect  of  such  rents  and 
profits. 

As  a  result  of  the  execution  of  the  deed-poll  Lord 
Bateman  procured  more  advantageous  terms  from 
Montagu  tor  payment  of  the  principal  and  interest  in 
respect  of  the  said  loan  of  £110,000.  Monta|ni  died 
in  October,  1895,  and  the  defendant,  €(eorge  Denison 
Faber,  was  his  sole  executor  and  residuary  legatee. 

After  the  execution  of  the  deed-poll,  the  plaintiff 


discovered,  as  she  alleged,  that  her  income  from  tbs 
Kerrison  estates  did  not  amount  to  £8,000  a  year,  oa 
account  of  numerous  prior  incumbrances,  so  that  the 
deed-poll  was  executea  by  her  under  a  misapprehea- 
sion  as  to  the  true  state  of  the  facts.  The  plaintiff 
aocordinffly  brought  the  present  action  against  Faber, 
her  husband,  and  his  mortgagees,  as  defendants, 
claiming  a  declaration  (1)  that  she  had  not  at  way 
time  since  the  execution  of  the  deed  of  1867  aucoeeded 
to  an  income  in  her  own  right  of  £8,000  or  man 
for  her  separate  use  within  the  meaning  of  the  nroviio ; 
and  (2)  that  her  admission  in  the  deed-poU  of  the 
14th  of  Maroh,  1890,  was  not  binding  upon  her  in 
respect  of  the  income  to  which,  under  the  deed  of 
1867,  she  became  entitled  for  her  separate  use  without 

Sower  of  anticipation,  and  that,  notwithstanding  the 
eed-poU,  she  haA  always  been,  and  still  was,  entitled 
to  such  income  and  consequential  relief.  At  the  trial 
of  the  action  the  argument  was  confined  to  the 
question  whether  or  not  the  deed-poll  was  bindiBg 
upon  the  plaintiff  having  regard  to  the  fact  that  she 
was  under  the  deed  of  1867  restrained  from 
anticipation. 

Warrington,  Q,0.,  and  Beaumont,  for  the  plainftifL 
— ^Lady  Bateman,  being  restrained  from  anticipatioa 
under  the  deed  of  1867,  could  not  in  the  drcnmstanosB 
assign,  release,  or  dispose  of  her  interest  under  tint 
dee<L  This  would  be  so  even  if  there  had  been 
fraud  on  her  part :  see  Jackson  v.  Hobhouee,  2  Mer. 
483,  where  Lord  Eldon  favours  such  a  view,  although 
in  that  case  he  did  not  so  decide,  as  he  held  that  do 
fraud  had  been  made  out.  The  same  queetion  arose 
for  decision  in  Stanley  v.  Stanley,  26  W.  B.  310,  7 
Ch.  D.  589,  and  according  to  that  case,  even  if  Lady 
Bateman  had  fraudulently  recited  the  indenture  and 
then  executed  the  deed,  that  act  of  hers  would  have 
no  effect.  Stanley  v.  Stanley  has  been  twioe  referred 
to  in  the  House  of  Lords  with  approval,  in  OakiU  v. 
Cahill,  31  W.  B.  861,  8  App.  Cas.  420,  and  again  ia 
Hood  Barrs  v.  CathoaH,  42  W.  B.  628,  [1894]  2  a  B. 
559.  The  court  refused  to  disregard  or  interfere  with 
restraint  on  anticipation  in  Arnold  v.  WoodJuxms^  21 
W.  B.  694,  L.  B.  16  Eq.  29,  and  in  /n  r«  GlanviU,  34 
W.  B.  309,  31  Ch.  D.  532,  whero  the  correctness  of  the 
decision  in  Jn  ^  Andrews,  34  W.  B.  62,  ao  Ch.  D. 
159,  was  called  in  question.  The  defendants  also 
contend  that  the  plaintiff  is  bound  by  eetopp^  bnt 
the  cases  on  which  they  will  doubtless  rely,  such  ai 
Sharps  v.  Foy,  17  W.  B.  65,  L.  B.  4  Ch.  App.  35,  aad 
Jones  V.  Frost,  20  W.  B.  1025,  L.  B.  7  Ch.  App.  773, 
although  showing  that  a  married  woman  can  be 
affected  by  estoppel  as  to  her  separate  estate,  do  not 
deal  with  a  case  like  the  present,  where  she  is  also 
restrained  from  anticipation.  We  submit  that  on  the 
authorities  the  decision  of  the  court  ought  to  be  in 
Lady  Bateman's  favour. 

Sir  Edward  Clarke,  Q.G.,  Benshaw,  Q.C.,  and 
Brabant,  for  the  defendant  Faber. — This  la  simply  a 
question  of  fact — ^namely,  had  Lady  Bateman  sao- 
ceeded  to  an  income  of  £8,000  a  year  or  not  P  In  the 
recital  she  stated  that  she  had,  and  that  the  provisioa 
had  operated.  We  submit  that  this  admission  by  her 
would  be  good  and  binding  on  her,  because  she  is  the 
only  person  who  could  prove  it.  It  was  on  the  faiA 
of  this  admission  that  Montagu  changed  his  positioD. 
Married  women,  even  when  restrained  £roni  anticipa- 
tion, are  sulnect  to  the  discipline  of  the  court: 
Derbishire  v.  Home,  3  De  G.  M.  &  G.  80,  and  WhiU  v. 
Greenish,  11  C.  B.  N.  8.  209.  10  W.  R.  C.  L.  Dig. 
34,  We  submit  that  the  plaintiff's  admission  was  a 
final  statement  made  with  knowledge  of  all  the  facts 
and  with  the  object  of  getting  Montagu  to  alter  his 
position,  that  the  plaint^  is  bound  by  it,  and  that 
she  has  ceased  to  have  any  interest  under  the  deed. 
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QtUn^  for  the  defendant  Lord  Bateman. 

Kekewigh,  J. — ^The  qaestion  for  decision  is  one  of 
Uw  nther  than  ^t.  It  is  sugffested  by  the  defend- 
ants that  it  is  one  of  fact,  but  their  argument  shows 
that  from  their  point  of  view  it  really  is  one  of  law. 
The  phuntiflTs  point  is  siinple  enough.  By  this  deed 
of  the  26th  of  June,  1867,  Lady  Bateman  was  entitled 
to  the  rents  and  profits  for  her  life  without  power  to 
latidpate  them,  out  there  was  a  cesser  of  her  interest 
in  the  eTont  of  her  succeeding  to  an  income  of  £8,000 
t  year;  in  that  event  the  rents  and  profits  were  then 
to  go  to  Lord  Bateman,  he  deriving  his  interest  by 
▼irtne  of  the  cesser.  There  is  a  question  which  will 
izise  on  this  further  point — ^namely,  whether  Lady 
Bateman  had  in  fact  succeeded  to  such  an  income. 
Thst  no  doubt  is  a  pure  question  of  fact,  except  that 
we  shall  have,  first  of  all,  to  determine  what  is  in- 
tended by  the  words  "  succeed  '*  and  "  income  in  her 
own  right"  If  Lady  Bateman  has,  in  fact,  fulfilled 
the  oondition  no  question  could  arise,  the  fact  occur- 
ring, the  cesser  follows  indisputably. 

It  is  said,  however,  that  the  plaintiff  has  admitted 
that  she  has  succeeded  to  such  an  income,  and  that 
the  proviso  has  taken  efEiaot.  There  is  no  doubt  that 
ihe  did  make  that  statement  and  did  so  for  the  pur- 
pose of  induoing  Mr.  Montagu  to  enter  into  the 
inangemeut  concerning  the  mortgage,  but  there  is 
noinspidon  of  fraud  b^use  she  £d  it  in  good  faith 
and  acting  under  her  soUoitor's  advice.  If  there  is 
fraod  it  18  in  insisting  now  on  a  right  which  she  can 
only  hold  by  defeating  the  deed-poll.  Mr.  Montagu 
has  been  misled,  but  he  has  been  misled  with  his  eyes 
open.  To  my  mind  fraud  in  the  ordinary  sense  of 
the  word  does  not  come  into  the  question  at  aU.  The 
defendants  wish  me  to  infer  that  the  fact  of  her  suoces- 
■on  to  £8,000  a  year  was  incapable  of  any  other  proof ; 
they  say  that  Lady  Bateman,  having  once  admitted 
the  fact,  notwithstanding  that  it  was  not  true,  cannot 
now  set  up  the  truth.  But  what  is  the  difference 
between  that  way  of  putting  the  argument  and  the 
way  in  which  it  was  put  for  the  plaintiff.  Whether 
Lady  Bataman  says,  *' I  admit  ihAt  the  proviso  has 
oome  mto  operation,"  or  *'  I  release  my  life  interest,"  it 
amonnts  to  the  same  thing.  She  was  restrained  from 
doing  either  the  one  or  the  other,  for  in  whatever  way 
it  k  pat  she  purports  to  get  rid  of  her  life  interest  by 
her  own  act.  If  I  were  to  say  in  the  present  case  that 
owing  to  her  admission  of  a  fact  which  in  reality  was 
Bottroe,  her  restraint  on  anticipation  was  gone,  I 
dioold  be  going  contrary  to  the  principle  of  Jackson  v. 
EMouae,  Then  it  was  said  that  by  the  admission 
•he  did  not  derogate  from  the  restraint  on  anticipation. 
I  do  not  think  so.  The  restraint  on  anticipation  was 
nnezed  to  the  life  estate.  What  Lady  Batemttn  was 
entitled  to  was  an  estate  for  life  with  a  restraint  on 
sn&ipatfton,  and  if  you  once  destroy  the  restraint  on 
Mrtwpation  tou  destroy  the  estate  for  life ;  the  two 
ne  iasepacable.  In  my  opinion  Lady  Bateman  could 
not,  by  taking  advantage  of  the  proviso,  cause  a  cesser 
^  her  estate  for  life;  on  this  point,  therefore,  tiie 
plaintiff  niooeedg. 

SolioitarB,  Hudson,  Matthews^  <k  Co.;  Greenfield  <h 
CndataU;  Hammond  A  Richards. 


S«?J:}  Nov.  12.  20;  Deo.  4. 

In  re  WiLOOOK. 
Kay  V,  Dewhikst.  (a.) 
Will — AbaoluU  gift  of  share  of  personalty— Share  settled 
by  codicil  **  instead  of"  gift  by  will—No  revocation. 

A  faiher  by  will  gave  his  personal  estate  to  his  two 
daughters,  S,  and  H.,  equdUy.  By  a  codicil  he  directed 
thai  **  instead  of  such  beguests  in  the  manner  expressed 
in  my  said  will  to  such  daughter  absolutely,**  his  executors 
were  to  hold  the  income  of  the  proceeds  of  his  personal 
estate,  after  sale  and  conversion,  on  trust  to  pay  one 
moiety  to  each  daughter  for  life,  and  on  their  respective 
deaths  to  pay  the  respective  moieties  of  the  fund  to  their 
respective  children  as  they  should  by  deed  or  will  appoint, 
and,  in  default,  to  such  children  equally.  There  ivas  no 
gift  over  in  the  event  of  a  daughter  dying  without  issue. 
H.  died  without  ever  having  had  any  issue,  leaving  a 
will  by  which  she  disposed  of  all  her  real  and  personal 
property. 

Held,  t?iat  there  was  no  intestacy  in  the  event  which 
had  happened  as  to  the  share  in  which  H.  took  a  life 
interest  by  the  codicil,  as  there  had  been  no  revocation  of 
the  absolute  gift  in  the  will. 

Doe  d.  Murch  v.  Marchant,  6  Man.  Jb  G.  813,  dis^ 
cussed. 

Adjourned  summons.    • 

David  Wilcock  duly  made  his  will  dated  the  10  th  of 
October,  1840,  and  after  disposing  of  his  real  estate 
in  the  manner  therein  directed,  but  not  material  for 
the  purposes  of  the  present  decision,  gave  and 
bequeathed  all  his  personal  estate  and  ejects,  not 
thereinbefore  bequeathed  (subject  to  the  payment  of 
legacies,  debts,  funeral  and  testamentary  expenses) 
unto  and  equally  between  his  said  daughters  share 
and  share  alike.  And  directed  that  each  of  his  said 
daughters  should  have  and  be  paid  £1,000  on  their 
respective  days  of  marriage  in  part  of  their  respective 
shares  of  his  personal  estate.  And  he  thereby  ap- 
pointed his  wife  and  his  said  two  daughters  execu- 
trixes of  his  said  wiU. 

There  was  a  first  codicil  not  material  for  the 
present  decision. 

The  testator  made  a  second  codicil  dated  the  27th 
of  Mjay,  1847,  to  his  said  will,  and  thereby  directed 
that  the  provision  contained  in  his  said  will  for  pay- 
ment of  £1,000  to  each  of  his  daughters  upon 
marriage  should  be  null  and  void,  as  if  the  same  had 
not  been  therein  inserted,  and  as  to  all  his  personal 
estates  and  effects  which  he  had  given  and  bequeathed 
in  his  said  will,  subject  as  therein  mentioned  unto  and 
between  his  two  daughters  share  and  share  alike  the 
testator  thereby  willed  and  directed  that  instead  of 
such  bequests  m  the  manner  expressed  in  his  said 
will  to  such  daughters  absolutely  hij  executors 
should  stand  possessed  of  all  such  aforesaid  personalty 
upon  the  trusts  thereinafter  contained — that  was  to 
say,  *<  Upon  trust  to  convert  all  saleable  parts  thereof 
into  money  and  to  invest  and  keep  invested  u^xon  the 
terms  of  altering  any  security  from  time  to  time  all 
moneys  arising  or  to  arise  from  the  whole  of  such 
aforesaid  personaHhr,  estates,  and  effects  bequeathed 
to  him  by  my  said  will  as  aforesaid  unto  my  said 
daughters  upon  trust  to  receive  the  yearly  interest  or 
profits  thereof,  and  as  to  one-half  thereof  to  pay  the 
same  from  time  to  time  unto  my  eldest  daughter 
Sarah  Ann  during  her  life  for  her  own  sole  use  and 
for  such  purpose  into  her  own  hands  only,  so  as 
not  to  be  liable  to  the  disposition  or  power  of 
any    husband    and    as   to     the    other    half    part 

(a.)  Beported  by  Baleqh  B.  PmLLPOTTS,  Esq., 
Barrister-at-Law. 
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of    saoh    inoome    npon    trust    to    pay    the  same 
from   time    to    time   onto    my   daughter   Harriet 
during  her  life  for  her  own  use  and  for  suoh  purpose 
into  her  own  hands  only,  so  as  not  to  be  liable  to  any 
disposition  or  power  as  last  mentioned  of  any  hus- 
band.   And  from  and  after  the  decease  of  either  of 
my  said  daughters  respectively,  then  as  to  one  equal 
half  part  of  all  suoh  trust  moneys  or  personalty  upon 
trust  to  pay  the  same  unto  and  amongst  suoh  one  or 
more  of  the  lawful  child    or  children  of  suoh  first 
deceased  daughter    that    shall   attain   the  age   of 
twenty-one  years  (and  exclusive   of  the   other  or 
others  of  them)  and  in  such  shares  or  proportions 
and  at  such  time  or  times  or  to  pay  tiie  income 
thereof    or    of     any    part     thereof  to   any   such 
child    or   children  as  such  first  deceased  daughter 
shall   by    any  deed   or   will   duly  execute    in  her 
lifetime  direct,  appoint,  give,  or  bequeath  the  same, 
and  in  default  any  such  gift  or  bequest  upon  trust  to 
pay  suoh  equal  half  part  of  all  such  tnist  moneys 
unto  and  amongst   all    such  child   or  children    as 
aforesaid  of  such  first  deceased  daughter  share  and 
share  alike  as  hereinafter  mentioned,  and  as  to  the 
other  half  part  of  such  inoome  from  aU  such  trust 
moneys  and  personalty  as  aforesaid  upon  trust  to  pay 
the  same  from  time  unto  the  surviving  daughter  during 
her  life  in  manner  aforesaid  and  after  the  decease  of 
such   surviving  daughter    upon  trust  to   pay  such 
last  described  half  part  of  all  such  trust  moneys  and 
personalty  as  aforesaid  unto  and  amongst  such  one  or 
more  exclusive  of  the  other  or  others  of  the  lawful  child 
or  children  of  such  surviving  daughter  that  shall  attain 
the  age  of  twenty-one  years,  andin  such  shares  or  pro- 
portions and  at  such  time  or  times  or  to  pay  the  income 
thereof  or  of  any  part  thereof  to  any  such  last-named 
child  or  children  as  such  deceased  surviving  daughter 
shall  by  any  deed  or  will  duly  executed  in  her  lifetime 
direct,  appoint,  give,  or  bequeath  the  same,  and  in 
default  of  any  such  gift  or  bequest  upon  trust  to  pay 
such  last  described  equal  half  part  of  aU  such  trust 
moneys  and  personalty  unto  and  amongst  all  such 
child  or  children  as  aforesaid  of  such  last  deceased 
daughter  subject  as  hereinafter  mentioned.    And  I 
do  will  and  durect  that  suoh  powers  to  dispose  of  all 
my  said  trust  moneys  and  personalty  as  aforesaid  so 
given  to  my  said  daughters    shall  not  prevent  either 
of  my  said  daughters  from  bequeathing  the  whole. or 
any  part  of  the  income  of  their  respective  shares 
thereof  for  the  benefit  of  any  surviving  husband  of 
either  of  them  during  his  lifetime,  and  I  do  accor- 
dingly empower  my  said  daughters  respectively  by 
any  deed  or  will  to  give  the  whole  or  any  part  of  the 
inoome  last  described  to  any  such  husband  for  his 
own  benefit  during  his  lifetime." 

The  testator  di^  in  1847,  and  his  will  and  oodidls 
were  duly  proved. 

He  had  three  children,  William  Butterfield  Wil- 
oock,  Sarah  Ann  Wilcock,  and  Harriet  Wiloock. 

Sarah  Ann  married  James  Dewhirst,  and  died  in 
1858,  leaving  six  children  surviving  her,  two  of 
whom,  Hannah  Beatrice  Dewhirst  and  Mary  Luoilla 
Dewhirst,  were  defendants  to  the  action. 

Harriet  Wilcock,  the  testator's  other  daughter, 
married  David  Hemsworth,  and  died  a  widow  on  the 
20th  of  October,  1896,  without  ever  having  had  any 
issue,  and  by  her  will  she  gave  all  her  real  estate  and 
her  personal  estate  not  otherwise  therein  disposed  of 
to  the  plaintiff  and  the  defendant  Mary  LuciUa  Dew- 
hirst upon  trust  for  sale  and  conversion,  and  then 
upon  further  trusts  under  which  the  said  Mary 
Luoilla  Dewhirst  was  absolutely  entitled,  subject  to 
the  payment  of  the  debts,  funeral  and  testamentary 
expenses,  and  an  annuit]^  of  £12  to  an  old  servant. 

The  question  in  the  originating  summons  taken  out 
by  the  plaintiff^  who  was  one  of  the  trustees  of  the 


testator's  will,  on  which  the  decision  is  rraorted,  was 
whether,  in  the  events  which  had  happenea,  there  was 
an  intestacy  as  to  the  undivided  moiety  of  the  testo- 
tor's  residuary  personal  estate  in  whioh  Harriet 
Hemsworth  was  entitled  to  a  life  interest. 

Harry  Oreenwood,  for  the  summons. 

Farwdl,  Q.C.,  and  PaUtdlo,  for  Mary  Ludlla  Dew- 
hirst.— ^There  is  no  express  revocation  of  the  absolute 
gift  in  the  will  to  Harriet  Hemsworth :  Doe  cL  Mwrck 
V.  Marckant,  6  Man.  &  Q.  813. 

Neville,  Q.C.,  and  E,  E.  Spencer ^  for  the  defendant 
Hannah  Dewhirst. 

Levett,  Q.Ct  and  Mark  Bomer,  for  the  defendants 
Joseph  Hill  and  Yemon  David  Wilcock. — ^There  is  an 
express  revocation,  and  so  an  intestacy  :  Be  Richardt, 
Williams  v.  Gorvin,  50  L.  T.  Eep.  22,  32  W.  B,  Dig. 
227.  The  word '  *  instead  "  distinguishes  this  case  from 
Laesevice  v.  Tiemey,  1  Mac.  &  G.  551. 

BoMEB,  J. — ^I  have  had,  and  still  have,  oonsideraUs 
doubt  as  to  what  my  decision  ought  to  be  in  this  caie. 
But  on  further  consideration  I  have  come  to  the  con- 
clusion, contrary  to  my  first  impression,  that  there  ii 
no  intestacy  as  to  Mrs.  Hemsworth's  share  of  tbe 
residuary  personal  estate.    Undoubtedly  by  the  will 
that  share  is  given  to  her   absolutely.      And   the 
question  is  whether  that  gift  is  revoked  by  the  oodidl 
beyond  what  is  neoessiury  to  give  effect  to  the  special 
provisions  of  that  oodimL    &e  principles  applicable 
to  the  question  are  dear-     The  first  is  mat  rdferredto 
by  Loid  Cairns  in  KelleU  v.  KelleU,  L.  B.  3  H.  L. 
160,  167,  17  W.  B.  H.  L.  Dig.  3,  18,  where  he  say^ 
<*  The  principle  is  perfectly  clear  that  where  you  have 
a  distinct  disposition  made  by  a  will,  that  dispodtioo 
cannot  be  revoked  by  a  codicil  except  through  the 
medium  and  use  of  words  equally  blear  and  distinot." 
Another  principle  is  that  pointed  out  by  Lord  Cotten- 
h&m  m  Laasence  v.  Tiemey,  1  Mac  &  G.  551,  561,  that 
**  If  a  testator  leaves  a  legacy  absolutely  as  regards 
his  estate,  but  restricts  the  mode  of  me  legatees' 
enjoyment  of  it  to  secure  certain  objects   for  the 
bendit  of  the  legatee  upon  failure  of  suoh  objects 
the  absolute  gift  prevails."    On  the  other  hand,  as 
pointed  out  in  Oompertz  v.  Oompertz,  2  Ph.  107,  and 
also  in  Laeaence  v.  Tiemey,  and  again  by  Peaxwn, 
J.,  in  /n  re  Eicharda,  50  L.  T.  Bep.  22,  82  W.  B. 
Dig.   227,  it  is  dear  that  if  there  is  an  absolute 
gift  by  will,   and   then  a  clause  (whether  a  sub- 
sequent part  of  the  will  or  by  codioQ),  not  merely 
modifying  Ihe  enjoyment  by  the  legatee,  but  diminiah- 
ing  the  estate  originally  eiven  to  1dm,   then  the 
absolute  gift  has  in  effect  been  cut  down,  and  the 
court  can  only  give  efiiect  to  it  as  so  diminished.  Now, 
applying   these   prindples  to  the   case  before  me, 
what  e^t  ought  I  to  give  to  the  codicil  ?    The  oon- 
elusion  I  come  to  is  that  the  testator  has  not  merely 
entirely  revoked  the  gift  by  the  will,  but  has  oo^ 
modified  it  to  the  extent  shown  by  that  oodioiL    It  is 
noticeable  that  by  the  codicil  the  payment  of  £1,000 
provided  for  by  the  will  is  dearly  revoked.    Bat  when 
the  testator  comes  to  deal  with  the  residuaiy  penonal 
estate  he  only  says  that  "  instead  of  the  bequest  in 
the  manner  expressed  in  the  will  to  his  daughters 
absolutdy  "  he  directs  his  executors  to  stand  pos- 
sessed of  the  residuary  personal  estate  upon  troiti 
which  are  for  the  b^efit  of  the  daughters,  thsff 
children  and  appointees. 

This  is  certunly  not  dearly  a  total  revocation,  and 
I  gather  that  the  real  object  of  the  oodidl  was  only 
to  modify  the  gifts  to  the  daughters  in  the  wiU  to 
the  extent  and  in  manner  pointea  out  by  that  oodidl 
butnot  bevond. 
I  quite  fed  the  force  of  the  word  "instead"  used 
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in  the  oodidl,  bat  the  other  words  used  "in  the 
manner  espressed  in  my  said  will  to  snoh  daughters 
tbwlutely  "  seem  to  me  to  point,  not  to  a  totiu  sub- 
stitation  of  the  new  gift  for  the  old,  but  a  modifica- 
tion of  the  old  gift,  and  I  think  to  carry  out  the  will 
and  oodidl  taken  together  the  same  meaning  should 
be  given  to  the  word  *' instead''  as  was  given  in 
Doe  d,  Murch  ▼.  Marchant,  where  Tindal,  J.,  says : 
"The argument  on  the  part  of  the  plaintiff  has  been 
that  inasmuch  as  the  devise  in  the  codicil  is  expressly 

g'ren  to  Betty  Jones"  instead  of  ''the  devise  and 
qosst  contained  in  the  will  it  must  be  considered 
as  an  express  revocation  of  the  former  devise,  and  the 
nbetitation  of  that  contained  in  the  codicil.  But  we 
think  the  force  of  that  word  will  be  satisfied  without 
srnngit  so  large  an  operation,  and  that  it  may  well 
06  interpreted  to  mean  "  instead  of  so  much  only  of 
"the  devise  in  the  will  as  is  incompatible  with  the 
diiporition  contained  in  the  codicil.  And  this  appears 
to  08  the  Boxmder  construction,  as  it  is  the  manifest 
intention  of  the  testatrix  both  in  the  will  and  codicil 
to  make  Betty  Jones  the  principal  object  of  her 
bounty?" 

On  tiiese  grounds  there  must  be  a  declaration  that 
&ere  is  no  intestacy  as  to  the  moiety  of  the  personal 
citate  given  to  BCrs.  Hemsworth. 

Sohcitony  Windybank,  Samuett^  &  Behrend^  for 
Simpson  A  Denhamf  Leeds ;  B,  H,  Behrend ;  Ince, 
Ci)Ut  Jb  Ince,  for  Carter^  Atkinson,  di  Bentley, 
Pontefraot 


(Wright  and  keii'edy,  JJ.)  }  ^^^  ^^*  ^'^' 

Phillips  v.  The  London  School  Boabd. 
CooKBRTON  V,  Thb  Samb.  (a.) 

Kkme^ry  eduoaiion — School  board — Superannuation 
fitnd—DeductioM  from  salaries  of  teachers — ^Ultra 
nrm—Elementary  Education  Act,  1870  (33  &  34 
Vid.  c  75),  s.  35. 

A  school  htnrd  established  a  fund,  to  be  formed  by 
meoMs  of  deductions  from  the  salaries  of  the  school 
iutkers,  for  the  purpose  of  providing  superannuation 
oBowances  for  the  teachers  on  their  retirement  owing  to 
age  or  HI' health.  The  expenses  of  managing  the  fund 
were  paid  by  the  board  out  of  their  general  revenues, 

A  teacher  who,  by  an  agreement  in  writing  with  the 
<eW  board,  had  contracted  to  come  under  the  super- 
MMcofum  scheme  and  to  permit  the  deductions  from  her 
Miary  to  be  made,  subsequently  brought  an  action  to 
recover  the  amount  of  the  deductions  so  made. 

Held,  that  the  contract  between  the  plaintiff  and  the 
9diool  board  was  not  illegal  as  being  ultra  vires  of  the 
^rd,  and  thai  the  plaintiff  was  not  entitled  to  recover. 

Appeals  from  dedsions  of  His  Honour  Judge 
Lunky  Smith,  sitting  at  the  Westminster  County 
Coat. 

Tb»  plamiiff  PhiUips  was  appointed  a  teacher  by 
tiM  London  School  Board  in  the  year  1884.  Shortly 
•ftgnnards  the  school  board  prepared  a  scheme  for 
pnmdiDff  superannuation  allowances  to  their  officers 
■ad  teachers.  Under  this  scheme  two  per  cent,  was 
to  be  deducted  from  the  salaries  to  form  the  corpus  of 
a  snpenonuation  fond,  and  out  of  this  fund  the 
offioeis  and  teachers  were  to  receive  allowances, 
•ceotding  to  a  certain  scale,  on  their  retirement  from 
the  service  of  the  board  through  age  or  ill-health. 
Ibe  boacd  were  to  guarantee  the  solvency  of  the 
fimd. 

(a.}  Beported  by  T.  B.  Ck>LQT7H0UN  Dill,  Esq., 
Banister^at-Law. 


The  board  desired  to  obtain  statutory  powers 
enabling  them  to  carry  the  scheme  into  effect,  no 
such  powers  being  contained  in  the  Elementary 
Education  Acts ;  they  aocordinffly  prepared  Bills  for 
this  purpose,  but  no  such  BiU  was  passed.  Sub- 
sequently the  board  passed  a  resolution  bringing  the 
scheme  into  operation,  subiect  to  the  proviso  that 
should  they  not  obtain  Parliamentary  authority  for 
the  scheme  within  two  years  the  deductions  made 
from  the  salaries  would  be  returned  to  the  recipients 
of  the  salaries  less  the  expenses  of  managing  the 
fund.  They  afterwards  passed  a  resolution  extending 
the  period  of  two  years  to  five  years.  The  plaintiff 
PhilUps  agreed  in  writing  to  come  under  the  scheme. 

In  March,  1893,  the  five  years  having  expired 
without  statutory  powers  havins  been  obtained, 
resolutions  were  passed  under  which  the  teachers 
then  in  the  service  of  the  board  were  siven  the  option 
either  of  receiving  back  with  interest  me  contributions 
to  the  fund  which  had  been  made  by  means  of  deduc- 
tions from  their  salaries  or  of  permitting  these  con- 
tributions to  be  carried  to  a  new  superannuation  fund, 
the  solvency  of  which  was  not  to  be  guaranteed  by 
the  Board,  or  in  any  way  aided  out  of  money  arising 
from  the  rates. 

The  plaintiff  Phillips  chose  the  latter  alternative, 
and  on  the  13th  of  April,  1893,  in  writing  agreed  with 
the  board  that  the  part  deductions  from  her  salary 
should  be  carried  to  the  new  fund,  and  that  the  board 
should  be  entitled  in  the  future  to  deduct  two  per 
cent,  from  her  salary  as  a  contribution  to  the  new 
fund.  This  deduction  was  accordingly  made  each 
year  until  January,  1897,  when  she  resigned  her  office 
of  teacher.  She  then  requested  the  accountant  of  the 
fund  to  repay  to  her  all  moneys  which  had  been 
deducted  from  her  salary  since  1888,  and  on  his 
refusal  to  do  so  she  brought  this  action  in  the  West- 
minster County  Court. 

The  facts  in  Cockerton's  case  were  similar;  the  only 
material  difference  being  that  she  entered  the  service 
of  the  board  after  the  passing  of  the  resolutions  of 
March,  1893.  Under  those  resolutions  it  was  made 
compulsory  upon  a  teacher  thereafter  entering  the 
service  of  the  board  to  sign  an  agreement  to  come 
under  the  superannuation  scheme  and  permit  the 
deductions  from  salary  to  be  made;  the  plaintiff 
Cockerton  so  agpreed. 

It  was  admitted  that  the  clerical  expenses  connected 
with  the  management  of  the  superannuation  fund 
werex>aid  out  of  the  general  funds  of  the  board. 

The  county  court  judge  found  in  both  cases  that 
the  deductions  were  made  with  the  consent  of  the 
plaintiffjs,  and  held  that  they  were  not  in  law  entitled 
to  recover  them ;  he  therefore  gave  judgment  for  the 
defendants. 

The  plaintiffs  appealed. 

Jdf,  Q,C,  {Organ  with  him),  for  the  appellants. — 
The  appellants  are  entitled  to  recover.  Although 
under  section  35  of  the  Elementary  Education  Act, 
1870,  a  school  board  is  entitled  to  appoint  teachers 
''and  assiffn  them  such  salaries  or  remuneration  (if 
any)  as  wey  think  fit,"  thev  have  no  power  to 
establish  a  superannuation  fund  or  make  agreements 
with  their  employ^  as  to  their  contributions  to  that 
fund.  They  are  a  corporation  established  by  Parlia- 
ment for  a  particular  purpose,  and  if  they  act  out- 
side that  purpose  they  are  acting  uUra  vires  :  Brice  on 
Ultra  Vires,  pp.  37, 40, 640 ;  Ashbury  Bailvoay  Carriage 
and  Iron  Co,  v.  Biche,  24  W.  B.  794,  L.  B.  7  H.  L. 
653 ;  Hattersley  v.  Earl  of  Shelbume,  10  W.  B.  881, 
31  L.  J.  Ch.  873.  [Wbioht,  J.,  referred  to  Yorkshire 
Baihoay  Wagon  Co,  v.  Madure,  30  W.  B.  761,  21 
Ch.  D.  309.J  The  board  are  dearly  ultra  vires  in 
applying  part  of  their  school  fund  in  defraying  the 
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extra  derioal  expenses  rendered  necessary  by  the 
establishment  of  this  fund.  [Wbight,  J.— Why 
cannot  the  board  under  section  35  fix  a  teacher's 
sahiry  by  paying  so  much  to  the  teacher  and  allotting 
so  much  wiui  her  consent  to  a  common  fond  for  the 
benefit  of  all  the  teachers  P  HewleU  y.  Allen,  42 
W.  B.  670,  [1894]  A.  C.  383,  at  p.  392.]  That  is  not 
within  the  powers  of  the  board  under  section  35. 

A.  J.  Bam,  for  the  respondents,  was  not  called  upon 
to  argue. 

Wbight,  J.— -By  section  35  of  the  Elementary 
Education  Act,  1870,  a  school  board  has  power  to 
appoint  officers  and  teachers  and  to  "assign  them 
such  salaries  or  remuneration  (if  any)  as  they  think 
fit."  It  appears  that  in  the  year  1888  the  London 
School  Board  established  a  kmd  of  superannuation 
fund.  So  far  as  their  scheme  is  before  us  the  fund 
out  of  which  the  payments  or  allowances  are  to  be 
made  is  derived  entirely  from  the  contributions  of 
the  teachers  themselves,  although  it  appears  that  the 
management  expenses  are,  to  some  extent  at  all 
events,  paid  out  of  money  derived  from  the  rates. 
The  plaintiff  Mrs.  Phillips,  who  was  a  teacher  before 
the  scheme  was  set  on  foot,  agreed  to  come  under  the 
scheme,  and  deductions  were  accordingly  made  out 
of  her  salary  'for  the  purposes  of  the  superannuation 
fund*  In  1893  the  board  proposed  to  alter  some  of 
the  arrangements  as  to  the  fund,  and  gave  an 
option  to  the  existing  teachers  either  to  receive  back 
all  their  contributions  with  interest  or  to  come  under 
the  amended  scheme.  Mrs.  Phillips  exercised  her 
option  by  electing  to  come  under  the  scheme.  Then 
on  leaving  the  service  of  the  board  she  brings 
this  action  to  recover  the  amount  of  her  contribu- 
tions. 

Now,  these  moneys  had  been  carried  to  the  super- 
annuation fund  in  pursuance  of  a  contract  between 
the  plaintiff  and  the  school  board.  The  plaintiff  can 
only  recover  if  she  can  show  that  that  contract  is 
void  or  illegal.  The  only  ground  upon  which  it  is 
suggested  that  it  is  void  or  illegal  is  that  it  is 
ultra  vires  of  the  school  board ;  and  the  only  ground 
upon  which  it  is  suggested  that  it  is  vUra  vires  is 
that  some  charge  is  thrown  on  the  money  arising 
from  the  rates  for  the  expenses  of  management  of  the 
superannuation  fund.  I  will  assume  for  the  moment 
that  that  is  illegal  in  some  sense  as  being  beyond  the 
powers  of  the  board;  yet  there  was  no  contract 
between  the  board  and  the  plaintiff  that  the  rates 
should  be  charged,  and  I  cannot  see  any  ground  for 
saying  that  the  contract  is  vitiated  because  of  this 
charge  on  the  rates.  I  do  not  see  why  the  fact  of 
the  charge  on  the  rates  being  tdtra  vires  can  entitle 
the  plaintiff  to  recover  money  which,  with  her  full 
consent,  has  been  paid  to  a  particular  fund  to  be 
applied  for  the  benefit  of  herself  and  others. 

But  I  desire  to  say  a  word  as  to  the  legality  of 
what  the  school  board  have  done.  They  may,  under 
section  35,  assign  such  salaries  or  remuneration  as 
they  think  fit ;  I  cannot  see  that  it  was  not  competent 
for  them  to  assign  to  a  teacher  who  consented  a 
salary  or  remuneration,  port  of  which  was  to  be  paid 
quarterly  (or  as  it  may  be)  and  part  to  be  accumu- 
lated untu  the  expiration  of  tne  service  or  other 
period,  and  then  to  oe  applied  for  the  benefit  of  idl 
those  who  agree  to  join  in  the  scheme.  I  am  not 
sure  that  it  would  be  wrong  for  the  board  to  pay  out  of 
rate-provided  money  the  expenses  of  administering 
such  a  fund.  That  is  not  for  our  decision,  but  it 
seems  to  me  an  open  question. 

As  regards  the  other  plamtiff,  I  see  no  substantial 
difference;  she  was  appointed  after  the  scheme  of 
1893  had  been  adopted,  and  she  agreed  to  enter  the 


service  on  the  terms  of  these  deductions  being  madsb 
I  think  both  appeals  must  be  dismissed. 

Kennedy,  J.— I  entirely  agree.  There  is  nothing 
ultra  vires  in  the  contracts  between  the  plaintiffi  and 
the  school  board.  There  was  no  contract  to  pay 
anything  out  of  the  rates,  and  this  is  of  itself  suf- 
ficient to  dispose  of  the  argument  of  Mr.  Jelf.  The 
contract  was  not  illegal,  and  it  is  impossible  to  hold 
that  money  ought  to  be  repaid  which  was  paid  with 
the  full  consent  of  both  parties  for  a  special  purpose^ 

Appeals  dismissed. 

Solicitors  for  the  appellants.  Baker  A  Naime, 

Solicitor  for  the  renpondents,  (7.  E,  Mortimer. 


IN  BANBDaUPTOY. 


July  15,  1897. 


Q.  B.  Div.  ) 

(Yaughan  Williams,  J.)  ( 

Watkinb  v.  Babnabd.  (a.) 

Bankruptcy — Execution — Administration  order — BohJc^ 

ruptcy  Act,  1883  (46  &  47  Vict,  c  52),  ss.  46,  125- 

Bankruptcy  Act,  1890  (53  dh  54  Vict,  c  71),  s.  11  (2), 

A  Judgment  creditor  levied  eosecution  upon  tke  goods  of 
a  judgment  debtor.  The  sheriff  seized  and  sold  the  goods, 
retaining  the  proceeds  for  fourteen  days  as  required  bg 
section  11  (2)  of  the  Bankruptcy  Act,  1890.  Wiihin  tte 
fourteen  days  the  sheriff  had  notice  of  a  petition  m 
bankruptcy  against  the  debtor,  and  therefore  contiweed 
to  hold  the  money  after  the  fourteen  days  had  ^cpirtd. 
Soon  after  thcU  date  the  debtor  died,  and  the  petitiim  of 
which  the  sheriff  had  had  notice  was  dismissed;  hU  • 
petition  was  presented  by  a  different  creditor  for  ckimwia- 
tration  under  section  125  of  the  Bankruptcy  Act,  1883, 
ujpon  which  an  administrcUion  order  was  made. 

The  trustee  in  the  administration  and  the  execMm 
creditor  both  claimed  the  money  in  the  Jiands  of  tke 
sheriff. 

Held,  that  the  execution  creditor  was  enliUed  to  the 
money,  because  it  had  become  his  property  nriar  to  tk^ 
making  of  the  administration  order,  a/nd  at  thai  date  no 
longer  formed  part  of  the  property  of  the  debtor. 

Interpleader  issue  directed  to  be  tried  befon 
Yaughan  Williams,  J.,  to  decide  whether  Watkios, 
the  trustee  of  the  property  of  A.  A.  Cconmire, 
deceased,  or  Barnard,  an  execution  creditor  of  the 
said  Cronmire,  was  entitled  to  certain  money  in  the 
hands  of  the  sheriff. 

Upon  the  8th  of  March,  1897,  Barnard  recovered 
judgment  in  the  Queen's  Bench  Division  against  A 
A.  Cronmire  for  £956  Us.  6d.  Upon  March  9  hsi 
issued  execution.  The  sheriff  went  m  and  seised  the 
debtor's  goods,  which  he  sold  on  March  29,  retaining 
the  proceeds  as  required  by  section  11  of  the  Baak- 
ruptoy  Act,  1890. 

Within  tiie  fourteen  days  for  which  that  seotioib 
required  him  to  retain  the  proceeds  the  sherifiP  reoGtvedl 
notice  of  the  presentation  of  a  petition  in  bankmplcy 
against  the  debtor,  returnable  on  the  26th  of  Apiu. 

Upon  the  16th  of  April  the  debtor  died.  Upon 
the  23rd  of  April  a  petition  was  presented  for  tha 
administration  of  the  debtor's  estate  in  bank 
under  section  125  of  the  Bankruptcy  Act,  1883. 
petition  was  heard  and  an  order  made  thereon  upon 
the  24th  of  April,  and  at  the  same  time  the  previoni 
petition  in  bankruptcy  was  dismissed. 

The  trustee  under  the  administration  order  and  ths 
execution  creditor  both  claimed  the  fund  in  the 


(a.)  Reported  by  P.  M.  Fbanoke,  Bsq.,  BaRistor* 
at-Law. 
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of  the  thflriffy    who  interpleaded,    whereupon   the 
pratent  isene  was  directed. 

H,  Bud,  Q.C.,  and  B.  J.  WxllU,  for  the  trustee. 

A,  R,  Mfy  Q.G.,  and  Hume  WiUianu,  for  the 
creditor. 

Yattohan  WfT.TJAMfl,  J.—The  question  in  this  case 
IB  SI  to  what  effect,  if  any.  section  11  of  the  Bank- 
raptcy  Act,  1890,  has  on  the  rights  of  the  execution 
oeditorin  this  case.  The  dates  in  the  case  are  not 
material,  but  the  consecution  of  events  is.  There  was 
ajodgment,  execution  was  levied  on  that  judgment 
by  the  sheriff  who  sdzed  and  sold  the  goods  of  the 
debtor  and  received  the  proceedn.  By  the  terms  of 
feotion  11,  sub-section  2,  of  the  Bankruptcy  Act, 
1890,  the  sheriff  had  to  hold  those  proceeds  for 
fourteen  days,  and  nobody  doubts  or  disputes  that 
MdioQ  11  had  that  amount  of  application.  Tiiat  is  an 
^pfication  which  section  11  has,  not  in  bankruptcy, 
Imt  io  anticipation  of  the  contingency  of  bankruptcy. 
The  Legislatore  thinks  that  in  cases  where  there  is 
judgment  and  execution  there  is  an  inherent  proba- 
bOity  of  such  a  state  of  insolvency  that  the  jude- 
BMQt  debtor's  goods  should  be  distributed  equaUy 
smoDg  his  credLtors,  and  therefore  it  enacts  that 
when  there  is  this  state  of  probabilty  of  insolvency 
the  sheriff  is  to  hold  the  proceeds  of  the  goods  sold 
for  fourteen  days  before  minding  them  over  to  the 
sxacution  creditor. 

On  the  facts  of  this  case  it  is  impossible  to  say  that 
the  ezecutioii  creditor  had  acquired  an  absolute  title 
io  the  proceeds*  it  was  subject  to  bankruptcy  not 
nperfening  within  fourteen  days.  Witmn  those 
fourteen  days  the  sheriff  received  notice  of  a  petition 
in  bankruptcy  against  the  debtor,  shortly  after  the 
debtor  died,  imd  an  order  was  made  for  the  adminis- 
tntioD  of  Ids  estate  in  bankruptcy  under  section  125 
of  the  Bankruptcy  Act,  1883. 

Then  the  qnesoon  arises  whether  sub-section  6  of 
notion  125  makes  section  11  of  the  Bankruptcy  Act, 
1890,  so  apply  as  to  defeat  the  defeasible  title  of  the 
oueation  creditor. 

Sab-sectaon  6  of  section  125  of  the  Bankruptcy 
Aet,  1883,  enacts  that :  *<  With  the  modifications 
bmuafter  mentioned  iJl  the  provisions  of  Part  III.  of 
this  Act,  relating  to  the  administration  of  the  property 
of  a  bankrupt,  shall  so  far  as  the  same  are  applicable, 
ipply  to  the  case  of  an  administration  order  under 
tfav  ssction  in  like  manner  as  to  an  order  of  adjudica- 
tion mider  this  Act" 

jBection  11  of  the  Bankruptcy  Act,  1890,  is  iu  sub 
■titntion  of  section  46  of  the  Act  of  1883,  which  was 
a  prorision  of  Part  III.  of  that  Act. 

In  spite  of  this  it  has  been  argued  that  section  11 
of  the  Act  of  1890  does  not  apply  to  administrations 
nader  section  125  of  the  Act  of  1883  because  the 
vords  of  section  11  are  if  the  sheriff  have  notice  of  "  a 
bsskraptcy  petition  "  and  "  a  receiving  order  is  made 
thereon,  or  on  any  other  petition  of  which  the  sheriff 
bss  notice,"  These  words,  it  is  urged,  are  not  apt 
vwds  to  apply  to  "a  petition  for  an  order  of 
Administration  "  or  to  an  *'  administration  order."  I 
do  not  assent  to  this  argument;  if  I  think  any  pro- 
virion  of  Part  IIL  of  the  Act  is  applicable  to  section  125 
I  shall  apply  it,  even  though  the  words  of  such  pro- 
vinop  be  words  apt  for  bankruptcy  and  not  for 
administration.  If  I  were  not  to  do  so  no  provisions 
of  Part  III.  would  be  applicable  to  section  125  because 
the  words  of  that  part  of  the  Act  are  throughout  apt 
for  bankruptcy  ratiier  than  for  administration. 

Tfaen,  as  to  the  case  of  In  re  Gould,  Ex  parte  The 
pjidal  Receiver,  85  W.  B.  458,  19  Q.  B.D.  92,  that 
ii  an  authority  binding  on  me  but  it  only  decides 
that  sob-section  6  of  section  125  is  not  intended  to 


operate  so  as  to  enlarge  the  assets  of  the  deceased  by 
taking  in  other  people's  property.  That  being  sol 
have  to  enquire  in  this  case  whether  the  money  in 
the  hands  of  the  sheriff  formed,  at  the  date  of  the 
administration  order,  part  of  the  estate  of  the 
deceased,  or  was  the  property  of  the  execution 
creditor,  and  I  have  come  to  the  conclusion  that  it 
had  become  the  property  of  the  execution  creditor, 
because  no  receiving  order  was  made  on  the  petition 
which  was  presented  during  the  fourteen  days  for  which 
the  sheriff  had  to  hold  the  money,  and  he  had  no 
notice  within  those  fourteen  days  of  the  petition  for 
administration  on  which  an  order  was  made.  There 
will  be  judgment  for  the  defendant  and  an  order 
that  the  amount  in  the  hands  of  the  sheriff  be  paid  to 
the  defendant's  solicitor,  and  that  the  plaintiff  do  pay 
the  costs. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff,  H,  E.  Bourne. 

Solicitors    for  the  defendant,    Blyth,    Button,    & 
Hartley, 


July  8,  1897. 


Prob.  Div.  &  Adm.  Div.  | 
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"  The  Thbodoba."  (a.) 

Admiralty— Practice — County  court  having  admiralty 
jurisdiction  —  Mode  of  trial  —  Meaning  of  term 
** actions"  in  coneolidating  and  amending  Act — 
County  Courts  Admiralty  Jurisdiction  Act,  1869  (32 
<fc  33  Vict,  c  51),  6.  2 — Maritime  cause — County 
Courts  Act,  1888  (51  db  52  Vict.  c.  43),  s,  101. 

TJie  proper  mode  of  trial  in  the  case  of  a  maritime 
cause  over  which  a  county  court  leaving  admiralty  juris- 
diction has  jurisdiction  under  the  2nd  section  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1869,  is 
either  by  the  judge  alone  or  by  the  judge  assisted  by 
mercantile  assessors. 

The  parties  in  such  a  suit  are  not  entitled  to  a  jury  .• 
section  101  of  the  County  Courts  Act,  188«,  by  which  it 
is  provided  that,  in  all  ** actions*'  where  the  amount 
claimed  shall  exceed  five  pounds,  it  shail  be  lawful  for 
the  plaintiff  or  defendant  to  require  a  jury  to  be  sum- 
vnoned  to  try  the  said  action,  unless  the  action  is  of  the 
nature  of  the  causes  or  matters  assigned  to  the  Chancery 
Division  of  the  High  Court  of  Justice,  not  being  by  the 
context  applicable  to  admiralty  or  maritime  causes  tried 
in  a  county  court  having  admiralty  jurisdiction. 

This  was  an  appeal  from  the  Admiralty  side  of  the 
county  court  of  Hampshire,  holden  at  Portsmouth. 

By  the  order  appealed  from,  the  judge  of  the  county 
court  of  Hampshire  had  refused  an  application  by 
the  defendants,  the  Thames  Moss  Litter  Co.,  to  allow 
a  jury  to  be  sworn  to  try  an  admiralty  action  for 
balance  of  freight  exceeding  £5.  The  proceeding 
was  taken  under  the  County  Courts  Admiralty  Juris- 
diction Act,  1869,* 


*  The  section  so  far  as  material  is  as  follows : 
«  Any  countv  court  aopointed  or  to  be  appointed  to 
have  adnuralty  jurisoiotion  shall  have  jurisdiction, 
and  all  powers  and  authorities  relating  thereto,  to  try 
and  determine  the  following  causes :  As  to  any  daim 
arising  out  of  any  agreement  made  in  relation  to  the 
use  or  hire  of  any  ship  or  in  relation  to  the  carriage 
of  goods  in  any  ship,  and  also  as  to  any  claim  in  tort 
in  rdation  to  the  carriage  of  goods  in  any  ship,  pro- 
vided the  amount  claimed  does  not  exceed  three 
hundred  pounds." 

(a.)  Beported  by  C.  F.  Jeiocbtt,  Esq.,  Barrister- 
at-Law. 
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An  objection  having  been  taken  on  behalf  of  the 

nintiff,  and  sustained  by  the  judge,  that  the  action 
ng  a  maritime  action  instituted  in  a  county  court 
haying  admiralty  jurisdiction  under  the  2nd  section 
of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1869,  the  suit  could  not  legally  be  tried  by  a  jury. 

March  23.— The  appeal  was  heard  by  a  Divisional 
Court  of  the  Probate,  Divorce,  and  Admiralty  (Jeune, 
P.,  and  Barnes,  J.). 

Boyd,  Q,G,t  and  Newholt,  for  the  appellants. 

Kilburrit  for  the  respondent,  plaintiff  in  the  court 
below. 

The  arguments  and  authorities  referred  to  on  the 
question  decided  by  the  court  appear  from  the 
judgment. 

Cur,  adv,  vult. 

April  8. — Jetjne,  p. — I  have  had  the  advan- 
tage of  reading  the  judgment  prepared  by  my  learned 
brother,  and  I  agree  in  its  conclusion ;  but  as  the 
matter  is  one  of  practical  importance  I  think  it  well 
shortly  to  state  the  reasons  which  determine  my 
decision.  The  question  is  whether  under  section  101 
of  the  County  Courts  Act,  1888,  the  plaintiff  or 
defendant  can  claim  to  have  the  action  tried  by  a 
jury  where  the  proceeding  is  one  in  which  jurisdiction 
IS  given  by  the  County  Courts  Admiralty  Jurisdiction 
Acts,  1868  and  1869,  and  the  subject-matter  is  not 
salvage  towage  or  collision.  To  my  mind  the  question 
resolves  itself  into  this.  Whether  the  Act  of  1888 
gave  that  right  for  the  first  time  ?  I  entertain  no 
doubt  that  under  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  no  right  to  a  jury  was  conferred. 
In  The  Tynwald,  43  W.  R.  609.  [1895]  P.  142,  my 
learned  brother,  Bruce,  J.,  so  held,  on  the  ground 
mainly  tiiat  the  words  "ordinary  civil  causes"  in 
section  10  of  the  County  Courts  Admiralty  Jurisdic- 
tion Act,  1868,  imputed  a  reference  to  the  mode  of 
trial  alone  common  to  such  causes — ^namely,  that 
before  a  judge.  I  do  not  wish  to  challenge  this  view, 
but  my  opinion  is  based  rather  on  observation  that 
the  Act  of  1868  gives  an  appeal  on  fact  which  is 
inconsistent  with  jury  procmLure,  and  provides  for 
transfer  of  causes  when  convenient  to  the  High  Court 
of  Admiralty. 

Then  came  the  Act  of  1869.  It  may,  I  think,  be 
assumed  that  this  Act  gave  to  the  county  courts  an 
admiralty  jurisdiction  over  matters  previously  within 
the  cognizance  of  tiie  courts  of  common  law,  and  I 
feel  the  force  of  the  argument  that  to  hold  that  there 
is  no  right  to  a  jary  in  trials  under  this  Act  is  to 
suppose  that  the  Legislature  withdrew  the  right  to  a 
jury  from  causes  in  which  it  previously  existed.  Bat 
if  the  Act  of  1868  did  not  give  a  right  to  a  jury  there 
is  no  language  in  the  Act  of  1869  which  conferred 
tiiat  right.  On  the  contrary,  the  provision  as  to 
assessors,  though  it  does  not,  as  does  section  (1)  of 
the  Act  of  1868,  give  a  right  to  assessors,  and  there- 
fore does  not  lead  so  conclusively  to  an  inference,  as 
that  section,  still  appears  to  me  to  point  to  trial  before 
a  judge  as  the  recognized  mode  of  trial.  I  think  it 
would  be  a  strong  confirmation  of  this  view  if  the 
decision  in  Simpson  v.  Blues,  20  W.  K.  680,  L.  B.  7 
C.  P.  290,  and  Gunnestad  v.  Price,  23  W.  B.  470, 
L.  B.  10  Ex.  65,  to  the  effect  that  these  Acts  do  no 
more  than  give  to  the  county  courts  a  portion  of  the 
jurisdiction  of  the  High  Court  of  A^niralty,  could 
properly  be  preferred  to  those  of  the  Prirjr  Council  in 
The  Cargo  ex  Argos,  21  W.  B.  707,  L.  B.  5  P.  C.  134, 
and  The  Eewsons,  L.  B.  5  P.  C.  134,  and  of  the  Court 
of  Appeal  in  The  Alina,  5  Ex.  D.  227,  and  the  Admiralty 
Court  in  The  Bona,  30  W.  B.  614,  7  P.  D.  247,  because 
it  would  seem  impossible  to  suppose  that  in  merely 
giving  a  portion  of  the  jurisdiction  of  tiie  High  Court 


of  Admiralty  to  the  county  court  it  was  intended 
without  any  express  words  to  that  effect  to  set  up 
a  different  mode  of  trial  for  that  portion.  This 
question,  however,  cannot,  I  think,  no^  be  con- 
sidered open,  and  no  such  argument  can  be  relied  on. 
But  it  is  to  be  observed  that  in  The  Alina  the  late 
Master  of  the  Bolls,  while  holding  that  the  county 
courts  had  obtained  a  wider  jurisdiction  than  the 
High  Coart  of  Admiralty,  assumed  that  in  the 
county  court  trials  would  be  before  a  judge  without 
a  jury.  **  The  only  suggestion  we  have  heard,'*  the 
Iramed  judge  said,  *' is  that  the  plaintiff  might  not 
get  a  jury  or  the  defendant  might,  but  the  answer 
was  very  simple.  It  does  not  follow  that  that  was 
considered  an  evil  by  the  Legislature.    We  know 

Jerfectly   well    that   by    the   comparatively   recent 
udicature  Act  that  very  option  is  ^ven  to  a  pLuntiff 
of  going  to  a  Division  where  there  is  no  jury  instead 
of  to  a  Division  where  there  is  a  jury.    Did  the  Act 
of   1888.   s.  101,  reproducing  the  language  of  the 
County  Court  Act  of  1846  (section  70),  inolade  actions 
ou  the  admiralty  side  of  the  county  courts  ?    In  The 
TynwcUd  1  expressed  my  opinion  that  the  Act  (sectioii 
101)  did  not  include  causes  of  collision,  salvage,  and 
towage.    It  seemed  to  me  impossible  to  sui^^kmc  that 
it  was  intended  by  the  general  words  em^oyed  to 
escheat  the  right  to  nautical  assessors  which  was  the 
well-established  rule  of  trying  such  causes.    If  this 
view    be  correct,   the  absolute  universality  of   the 
language  of  section  101  cannot  be  insisted  on.    I 
cannot,  however,  conceal  from  myself  that  the  oanses 
of  collision,  salvage,  and  towage  stand  on  a  different 
footing  from  the  other  causes  in  which  jurisdiction 
was  given  by  the  Acts  of  1868  and  1869.    There  ate 
no  words  in  the  Act  which  seem    so  distinotly  to 
exclude  trial  by  jury  iu  their  case  as  to  render  a 
repeal  of  such  words  by  general  language  improbable, 
and  there  is  nothing  in  their  nature  unflttea  for  trial 
by  jury.    But  on  the  whole,  though  not  without  some 
hesitation,  I  have  come  to  the  conclusion  that,  having 
regard  to  the  subject-matter  and  the  context,  a^  the 
interpretation  clause  directs,  the  word  **  aotiooa  "  in 
section  101  of  the  Act  of  1888  should  be  understood 
not  to  include  actions  on  the  admiralty  side  of  th^ 
county  court.     When  it  was  a  qaestion  of  the  U'.ti 
limits  of  the  jurisdiction,  as  in  The  Hero,  40  W.  B. 
143.  ri891]   P.  294,  or  of  appeal,  as  in  The  Eden,  40 
W.  B.  416,  [1892]  P.  67,  or  The  Delano,  43  W.  B. 
65,   [1895]  P.  40,  there  was  no  reason  why  what 
applied   to  common  law  or  Chancenr  prooeediogi 
should  not  also  apply  to  those  in  admiral^.    Bat 
mode  of  trial  appears  to  me  to  be  iu  a  different 
position.    If  I  am  riffht  in  thinking  that  from  1S63 
to  1888  it  was  intended  that  admiralty  actions  in  the 
county  court  should  be  tried  in  the  same  way  as 
admiralty  actions  in  the  High  Court,  it  seems  to  me 
highly  improbable  that  by  the  use  of  g^eral  hmgnage 
in  the  Act  of  1888  it  was  intended  to  effect  a  complete 
change  iu  this  respect.    This  view,  I  think,  receives 
strong  support  from  the  consideration  that,  as  wis 
held  by  the  Court  of  Appeal  in   The  Delano,  with 
regard  to  all  admiralty  actions,  and  as  the  provisions 
of  the  Act  of  1885,  s.  125,  as  to  assessors  in  appeals  ia 
the  High  Court  show,  at  any  rate  with  regard  to 
some  admiralty  actions,  the  appeal  on  fact  given  by 
the  Act  of  1868  remains  a  provision  inconsistent  with 
trial  by  jury.    For  these  reasons  I  think  that  tha 
appeal  must  be  dismissed. 

Babnes,  J. — In  this  case  the  defendants,  the  cargo 
owners,  contend  that  though  the  action  is  brought  ta 
rem  under  the  Act  of  1869,  yet  that  by  virtue  ol 
section  101  of  the  County  Courts  Act,  1888,  they  axa 
entitied  to  require  a  jury  to  be  summoned  to  try  the 
case.    On  the  other  hand  the  plaintiff  oontends  tkat 
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tiie  defendants  haye  no  snch  right  and  that  the  oase 
must  be  tried  by  the  judge  sitting  with  assessors  if 
raqmred.  The  plaintiff  desired  to  have  the  judge 
aouted  by  mercantile  assessors,  but  was  informed  by 
the  registrar  that  there  were  no  such  assessors 
sttaofaed  to  the  court,  and  as  no  request  was  made  to 
liA?e  assessors  appointed,  tbe  question  for  determina- 
tioii  resolves  itself  into  this:  Are  the  defendants 
entitled  to  have  the  case  tried  by  a  judge  and  jury,  or 
18  the  jadge  to  hear  it  alone  ?  To  answer  this 
qiietdon  it  is  necessary  to  review  the  Acts  which  bear 
npoD  the  subject.  The  County  Courts  Admiralty 
Joriidiction  Act,  1868,  conferred  admiralty  jurisdio- 
tioo  on  county  courts.  Section  2  gave  power  to  Her 
ICajesty  in  Council  to  appoint  county  courts  to  have 
admiralty  jurisdiction.  Section  3  provid^'d  that 
"any  county  court  having  admiralty  jurisdiction 
ihaQ  have  jurisdiction,  and  all  powers  and  authorities 
nlatinn;  thereto,  to  try  and  determine,  subject  and 
aeoording  to  the  provisions  of  the  Act,  certain  causes 
(in  the  act  referred  fo  as  admiralty  causes)— namely, 
erases  of  salvage,  towage,  necessaries,  wages,  and 
dainage  to  cargo  or  damage  by  collision  within  certain 
liodts  M  to  amount,  and  causes  of  the  same  kind  as 
sforeflaid  where  the  said  limits  are  exceeded,  where 
the  parties  agree  to  the  court  having  jurisdiction." 
There  is  now  a  further  limit  as  to  suits  for  wages,  by 
Notion  165  of  the  Merchant  Shipping  Act,  1894. 
Sections  6,  7,  and  8  of  the  Act  of  1868  contain  pro- 
woDS  for  transfer  of  causes  to  the  High  Count  of 
Admiralty  or  to  another  county  court.  Sections  10, 
11,  and  13  are  as  follow:  10.  *<In  an  admiralty  cause 
in  a  county  court,  the  cause  shall  be  heard  and  deter- 
mined in  like  manner  as  ordinary  dvil  causes 
an  now  heard  and  determined  in  county  courts,  save 
and  except  that  in  any  admiralty  causes  of  salvage, 
towage,  or  collision  the  county  court  judge  shall,  ijf 
hethmkfit,  or  on  the  request  of  either  party  to  such 
ttose,  be  assisted  by  two  nautical  assessors  in  the  same 
vay  asthe  j  ndge  of  the  High  Court  of  Admir^ty  is  now 
•ansted  by  nautical  accessors."  11.  ''In  any  such 
admiralty  cause  as  last  aforesaid  it  shall  be  lawful 
for  the  jadge  of  the  county  court,  if  he  think  fit,  and 
he  ahall,  upon  request  of  either  party,  summon  to  his 
ttaistanoe,  in  such  manner  as  general  orders  shall 
&ect,  two  nautical  assessors,  and  such  nautical 
asMsors  shaU  attend  and  assist  accordingly."  13. 
I'lSie  jadge  of  every  county  court  having  admiralty 
jnrisdiction  shall  hear  and  determine  admiralty 
Mnsei  at  the  usual  court  held  within  his  jurisdiction 
*at  special  courts  to  be  held  by  him,  and  which  he 
k  hereby  required  to  hold  as  soon  as  may  be  after  he 
ihall  have  had  notice  of  an  admiralty  cause  having 
ttinn  within  the  jurisdiction  of  the  court."  Section 
%  prondes  for  appeals  to  the  High  Court  of 
Adouralty  from  decrees  or  orders  of  county  courts 
fa  admiralty  causes ;  and  section  31  limits  the  right 
of  appeals  to  cases  where  the  amount  decreed  or 
•dered  to  be  due  exceeds  £30.  Section  34  provides 
flttt  the  Act  shaU  be  read  as  an  Act  with  so  much  of 
fteCoan^  Courts  Act,  1846,  and  the  Acts  amending 
or  extending  the  same  as  was  then  in  force.  Sections 
15  and  36  contain  pronsions  for  the  making  of 
pneral  orders  for  regulating  the  practice  and 
pnoedore  of  the  courts,  but  the  rules  now  in  force 
t|ipear  to  have  been  made  under  these  sections,  com- 
md  with  sections  164  and  165  of  the  County  Courts 
&st,  1888.  The  present  rules  contain  numerous 
ipaoial  provisions  relating  to  Admiralty  actions, 
(he  Comity  Courts  Admiralty  Jurisdiction  Act 
knendment  Act,  1869,  is  by  section  1  to  be  read  and 
Btcrpreted  as  an  Act  with  the  Act  of  1868,  and  by 
Mtion  2  any  county  court  appointed  or  to  be 
^pointed  to  have  admiralty  jurisdiction  shall  have 
vnsdiotion,  and  all  powers  and  authorities  relating 


thereto,  to  try  and  determine  the  following  causes : 
(1)  *'  As  to  any  claim  arising  out  of  any  agreement 
made  in  relation  to  the  use  or  hire  of  any  wip  or  in 
relation  to  the  carriage  of  goods  on  any  ship,  pro- 
vided the  amount  claimed  does  not  exceed  three 
hundred  pounds,  and  also  as  to  any  claim  in  tort  in 
respect  of  ^oods  carried  in  any  slup,  provided  the 
amount  claimed  does  not  exceed  three  hundred 
pounds."  (2)  *<  As  to  any  cause  in  respect  of  any 
such  claim  or  claims  as  aforesaid,  but  in  which  the 
amount  exceeds  the  said  limit  when  the  parties  agree 
to  the  court  having  jurisdiction."  Section  3  provides 
that  the  jurisdiction  conferred  by  that  Act  and  by 
the  Act  of  1868  may  be  exercised  either  by  proceed- 
ings in  rem  or  proceedings  in  personam.  Section  4 
extends  the  third  section  of  the  Act  of  1868  to  all 
claims  for  damage  to  ships,  whether  by  collision  or 
otherwise,  when  me  amount  claimed  does  not  exceed 
three  hundred  pounds.  Sections  5  provides  that  in 
any  admiralty  or  maritime  cause  the  j  udge  may,  if 
he  think  fit,  or  on  the  request  of  either  party,  be 
assisted  by  two  mercantile  assessors.  The  County 
Courts  Act  of  1846,  by  section  69,  enacted  that  the 
judge  of  the  county  court  should  be  the  sole  judge  in 
actions  brought  in  the  said  court,  and  should  deter- 
mine all  questions  of  fact  as  well  as  of  law,  unless  a 
jury  should  be  summoned.  As  thereinafter  men- 
tioned and  by  section  79  it  was  enacted  that  in  all 
actions  where  the  amount  claimed  should  exceed  five 
pounds  it  should  be  lawful  for  the  plaintiff  or  defen- 
dant to  require  a  jury  to  be  summoned  to  try  the  said 
action ;  and  in  all  actions  where  the  amount  claimed 
should  not  exceed  five  pounds  it  should  be  lawful  for 
the  judge  in  his  discretion,  on  the  application  of  either 
of  the  parties,  to  order  that  such  action  be  tried  by  a 
jury.  It  never  seems  to  have  been  contended  mat 
those  sections  affected  tlie  mode  of  trial  of  admiralty 
actions. 

The  County  Courts  Act,  1888,  which  repealed  the 
Act  of  1846,  by  sections  100  and  101  repealed  these 
provisions  as  to  trial,  but  excepts  actions  of  the 
nature  of  the  causes  or  matters  assigned  to  the  Chan- 
cery Division  of  the  High  Court  of  Justice  from  the 
actions  in  which  the  parties  have  a  right  to  a  jury. 
Equity  actions  appear  to  be  expressly  excepted,  because 
they  are  mentioned  in  Part  III.  of  the  Act,  dealing 
with  jurisdiction  and  law.  They  were  not  included 
in  the  Act  of  1846,  and  jurisdiction  in  such  actions 
was  not  conferred  until  1863,  and  although  it  would 
seem  that  a  judge  may  order  a  trial  by  jury,  in  that 
case  neither  party  has  a  right  to  a  jury. 

Such  being  the  Acts  affecting  the  trial  of  admi- 
ralty actions  in  county  courts,  it  was  decided  by 
this  court  in  the  case  of  The^  Tynvxild  that  in 
an  admiralty  cause  of  collision  in  a  county  court, 
if  one  party  asks  for  a  jury  and  the  other  for  asses- 
sors, the  trial  must  be  by  judge  and  assessors.  The 
President  held  that  the  exception  in  section  10  of  the 
Act  of  1868  enabled  either  party,  or  the  judge,  in 
cases  of  salvage,  towage,  or  collision,  to  say  that  the 
trial  should  be  by  judge  and  assessors,  and  that 
section  101  of  the  Act  of  1888  was  not  to  be  construed 
to  repeal  section  111  of  the  Act  of  1868  and  to  estab- 
lish a  new  mode  for  the  trial  of  admiralty  causes  of 
salvage,  towage,  and  collision.  Bruce,  J.,  arrived  at 
the  same  conclusion,  but  by  different  reasoning  from 
that  adopted  by  the  President.  He  held,  for  reasons 
given  at  length  by  him,  that  the  provision  in  the 
first  part  of  section  10,  that  an  admiralty  cause  in  a 
county  court  shall  be  heard  and  determined  in  like 
manner  as  ordinary  civil  causes  were  then  heard  and 
determined  in  county  courts,  meant  that  they  were 
to  be  heard  and  determined  by  the  judge  alone,  and 
that  section  101  of  the  Act  of  1888  had  no  applica- 
tion to  admiralty  actions.    The  President's  judgment 
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would  not  cover  the  present  case,  because  the  excep- 
tion in  section  10  is  confined  to  salvage,  towage,  and 
collision  actions,  and  it  was  not  necessary  to  go 
further  than  he  did;  but  the  reasoning  of  Bruce,  J., 
would  apply  to  the  present  case. 

In  the  main  I  agree  witii  the  views  held  by  him. 
The  Act  of  1868  conferred  admiralty  jurisdiction  on 
county  courts,  and  admiralty  jurisdiction  was  always 
exercised  in  the  High  Court  of  Admiralty  by  the 
judge  alone  or  the  judge  assisted  by  assessors.  The 
two  classes  of  causes  left  untouched  by  the  exception 
in  the  10th  section  of  the  Act  of  1868  are  causes  of 
necessaries  and  wages,  with  regard  to  which  it  was 
argued  that  the  Act  had  not  taken  away  the  parties' 
common  law  right  to  a  jury.  But  it  is  to  be  observed 
that  in  suits  of  this  kind  in  the  Admiralty  Division  of 
the  High  Court  there  is  no  right  to  a  jury,  although 
the  Court  of  Admiralty  hsA  power,  under  sec- 
tion 11  of  3  &  4  Vict.  c.  65,  if  it  thought  fit,  to  direct 
a  trial  by  jury  of  any  issue  or  issues  on  any  question 
or  questions  of  fact  arising  in  any  contested  suit. 

When  the  ancient  jurisdiction  of  the  Admiralty 
Court  to  enforce  the  maritime  lien  of  a  seaman  for 
his  wages  was  extended  by  section  10  of  the  Admiralty 
Court  Act,  1861,  to  claims  by  the  master  for  his 
wages  and  disbursements,  and  to  cases  of  special  con- 
tract which  could  only  be  dealt  with  previously  in 
the  courts  of  common  law,  no  right  to  a  jury  in  the 
Admiralty  Court  in  these  cases  was  given.  Again, 
when  the  6th  section  of  the  3  &  4  Vict.  c.  65  and  the 
4th  and  5th  sections  of  the  Admiralty  Court  Act, 
1861,  gave  the  Admiralty  Court  jurisdiction  over 
claims  for  necessaries  in  ceitain  cases,  and  for  the 
builders  equipping  or  repairing  of  any  ship,  where 
the  ship  or  proceeds  thereof  are  already  under  arrest, 
no  right  to  a  jury  was  conferred.  There  seems, 
therefore,  no  reason  for  saying  that  in  conferring 
admiralty  jurisdiction  on  the  county  courts  the 
Legislature  did  not  intend  causes  of  necessaries  and 
wages  to  be  determined  without  a  jury.  Further, 
if  any  such  cause  is  transferred  to  the  High  Court 
under  sections  6,  7,  and  8  of  the  Act  of  1868,  it 
would  be  tried  in  the  High  Court  without  a  jury. 
Moreover,  an  appeal  is  given  in  the  26th  section  of 
the  Act  of  1868  to  the  High  Court  of  Admiralty  from 
a  decree  or  order  of  a  county  court  in  an  admiralty 
cause.  This  provision  is  intelligible  if  the  appeal  is 
from  a  judge's  decision,  but  not  if  a  jury  has  tried  the 
case,  and  there  is  no  provision  in  the  Act  dealing 
with  such  a  subject  as  new  trials.  In  my  opinion,  if 
the  whole  scope  of  the  Act  of  1868  is  considered,  the 
intention  was  to  set  up  inferior  Admiralty  Courts  to 
deal  with  certain  cases  within  certain  limits,  as  such 
cases  would  be  dealt  with  in  the  Hip^h  Court  of 
Admiralty,  and  the  only  difficulty  in  arriving  at  this 
conclusion,  so  far  as  it  aflESacts  tiie  mode  of  trial,  is 
created  by  the  first  part  of  section  16  of  the  Act  of 
1888  and  the  incorporation  of  the  Act  of  1846  by  sec- 
tion 34  of  the  Act  of  1868,  but  this  difficulty  can  be 
eliminated  by  adopting  the  opinion  expressed  by 
Bruce,  J.,  in  the  case  of  The  Tynvxdd, 

The  Act  of  1888  is ''  an  Act  to  consolidate  and  amend 
the  County  Courts  Acts."  Section  3  of  that  Act 
provides  that  every  court  held  under  the  Act  shall 
have  all  the  jurisdiction  and  powers  at  any  time  prior 
to  the  coming  into  operation  of  the  Act  of  1846 
belonging  to  any  county  court  for  the  recovery  of 
debts  and  demands  as  entered  by  the  Act— t.e.,  the 
Act  of  1888 — ^throughout  the  whole  district  for  whidi 
it  is  held.  Part  III.  of  the  Act,  under  the  titie 
<*  Jurisdiction  and  Law,"  contemplates  only  common 
law  actions  and  certain  jurisdiction  in  equi^.  The 
only  reference  to  an  admiralty  action  is  in  section  125, 
where  provision  is  made  for  assessors  on  the  hearing 
of  an  appeal.    The  Acts  repealed  by  the  Act  of  1888 


are  all  Acts  which  relate  only  to  the  oommon  lav, 
equity,  and  bankruptcy  jurisdiction  of  the  oafojabw 
courts.  The  Acts  of  1868  and  1869  are  not  mentioaed. 
There  are  strong  reasons  for  holding  that  the  Act  of 
1888  was  not  intended  to  affect  proceedings  under  the 
Acts  of  1868  and  1869,  but  the  judges  of  this  oouit 
and  of  the  Court  of  Appeal  have  held  that  some  of 
the  sections  of  the  Act  of  1888  have  by  the  generality 
of  these  terms  affected  the  Acts  of  1868  and  1869.  In 
The  Hero,  in  this  division,  it  was  held  that  section 
74  of  the  Act  of  1888  extended  the  provisioos  of  the 
Act  of  1868  as  to  the  mode  of  commencing  proceed- 
ings. In  The  Eden  the  same  court  held  that  sec- 
tion 120  of  the  Act  of  1888  gave  a  riffht  of  appeal  in 
an  admiralty  action  upon  a  point  of  law,  althoogli 
the  amount  decreed  was  under  fifty  pounds.  In  The 
Delano  the  Court  of  Appeal  approved  of  and  followed 
the  decision  in  The  Eden,  and  held  also  that  in  respect 
of  a  question  of  fact  the  special  provisions  of  the  Aet 
of  1868  are  left  unaffected. 

These  decisions  are  binding  on  this  court,  but  tiiey 
do  not  decide  the  present  question.     They  show, 
however,  what  difficulties  have  been  produced  in  the 
admiralty  procedure  under  the  Acts   of  1868  and 
1869  bv  the  Act  of  1888,  and  it  seems  to  me  very 
desirable  that  these  difficulties  should  be  dealt  m& 
by  fresh  legislation.    I  do  not  feel  that  I  am  bound 
by  these  decisions  to  hold  that  section  101  of  the  Act 
of  1888  entities  the  parties  to  trial  by  jury  in  oanses 
of  necessaries  and  wages  under  the  Act  of  1868.    Ai 
soon  as  the  conclusion  is  reached  that  aooordiog  to 
the  Act  of  1868  all  the  causes  mentioned  in  it  are  to 
be  tried  by  a  judge  alone  except  in  the  three  oases 
where  he  must  have  assessors  if  required,  it  seems  to 
me  to  follow  that  the  actions  referred  to  in  section  101 
of  the  Act  of  1888  do  not  include  admiralty  actioot, 
because  if  they  do  then  in  my  opinion  they  would 
make  a  trial  by  jury  compulsory  at  the  request  ol 
either  party  in  salvage,  towage,  and  collision  canses, 
as  weQ   as  in  other  causes  which  the  case  of  T^f 
TynwcUd  shows  cannot  have  been  intended.    In  raj 
opinion  the  application  of  the  word  "  actions  **  in  the 
101st  section  of  the  Act  of  1888  to  admiralty  cansei 
is  repugnant  to  the  subject  or  context,  and  accordiof 
to  the  usual  rules  of  construction  it  would  be  erroneom 
to  hold  that  the  special  provisions  of  the  Act  of  1868 
for  the  trial  of  admiralty  causes  by  a  judge  alone  or 
by  a  judge  assisted  by  assessors  are  to  be  repealed  hf 
a  gener£U  Act  with  which  the  Act  of  1868  is  to  bSj 
read  containing  provisions  for  the   trial  of 
by  a  judge  and  jury.     So  far  I  have  dealt 
the    Act   of    1868,    but    the    Act    of    1869,   nndc 
section  2,  sub-section  1,  of  which  the  claim 
counter-claim  in  tiiis  case  are  made,  is  to  be  read  an 
interpreted  as  one  with  the  Act  of   1868,  and  tb 
observations  I  have  made  upon  the  Act  of  1868  appi] 
in  my  judgment,  with  equal  force  to  the  Act  of  186S 
The  sub-section  gives  to  the  county  court  a  sonM 
what  wider  jnri^ction  in  respect  of  the  subj'Msl 
matter  than  was  possessed  by  uie  Admiralty  Coirl 
and  the  claims  mentioned  in  it  are  of  a  common  \v 
character,  but  similar  considerations  to  those  pointe 
out  above  in  dealing  with  the  Act  of  1868  appl; 
In  conferring  jurisdiction  by  section  6  of  the  A 
miralty  Court   Act,    1861,  on  the  High   Court 
Admiralty  over  certain  claims  for  damage  to  import 
cargo  no  right  to  have  a  trial  by  jury  waa  givenj 
the  Legislature,  and  there  seems  no  reason  to  thii 
that  it  was    intended    that    such    a   right   shea 
remain  in  respect  of  the  maritime  causes  mentioa 
in  section   2,    sub-section  1,    of  the  Act  of  IM 
The    county   court    having    admiralty   jnrisdictii 
is  to  have  jurisdiction,  and  all  powers  and  anthoriti 
relating  thereto,  to  try  and  determine  these  oeuisea  H 
liability  to  transfer  to  and  trial  in  the  High  " 
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without  a  jmy,  and  the  mode  of  appeal  are  the  same 
M  for  CAMB  under  the  Aot  of  1868.  And  section  6  of 
Um  Aot  of  1869,  giving  power  to  the  judge  to  have 
two  meroantile  aasenors,  is,  in  my  opinion,  inoon- 
mtent  with  the  notion  of  a  right  ezistmg  to  trial  by 
jiny  of  caaee  arising  under  the  Aots  of  1868  and  1869. 
Ls^y,  some  of  the  Ck>unty  Ck>nrt  Bules  speoiaUv 
tppUcable  to  admiralty  actions  are  inoonsistent  with 
the  trial  of  such  actions  taking  place  before  a  juij. 
For  instance,  ord.  39b,  r.  65,  empowers  the  judge  m 
all  aetioDS  to  order  a  reference  to  the  registnu*  or  to 
tiie  registrar  and  assessors  as  to  the  amount  for  which 
judgment  should  be  given,  and  then  appoint  that 
tnlmnal  to  disohasge  one  of  the  functions  of  a  jury — 
Bsmely,  the  assessment  of  damages.  This  is  in 
•ooordanoe  witti  the  ordinary  practice  of  the  High 
Ooort  in  admiralty  actions. 

No  appeal  having  been  brought  against  this 
dedmom  the  action  was  heard  by  the  judge  of  the 
comt  below  sitting  alone,  and  a  decree  pronounced  by 
liim  in  fiivour  of  the  plaintifTs  claim  tor  the  balance 
of  freight,  £5  148«  4d.  proceeded  for,  and  dismissed  a 
eoanter-daim  by  the  aefendant,  claiming  damages 
OB  the  ground  that  the  arrest  of  the  cargo  had  bem 
imJQstiSable  on  the  facts. 

July  8.— An  appeal  brought  by  the  defendants 
against  the  above  decision  of  the  county  court  judge 
on  the  merits  was  heard  before  a  Divisional  Court  of 
the  Probate,  Divorce,  and  Admiralty  Division — [The 
President  and  Barnes,  J.] — and  the  decision  appealed 
from  was  affirmed. 

Solicitors  for  the  appellants,  defendants  in  the 
eoart  bdow,  Stokes  &  Co, 

Sdioitor  for  the  respondent,  Bechervaise, 

pKo  question  appears  to  have  been  raised  either  in 
tins  court  or  in  the  court  below  whether,  in  an 
actaoii  for  balance  of  freight  under  the  County 
Ooort  Admiralty  Jurisdiction  Act,  1869,  the  action 
eoold  legally  be  brought  a^pednst  the  cargo  in  respect 
of  which  the  balance  of  freight  was  claimed.] 


Otourt  Of  appeal. 


From  Q.  B.  Div.     ) 
(A.  L.  Smith,  Bigby,  }  Dec.  16. 

and  Collins,  lJj.)   j 

LOIJE  AlID  AVOTHEB  V.  BbTTEBIDOB. 

Mat.TjAm  (CiiAiMAirr).  (a.} 

Bankrtndey — PtoUded  transaction — Execution — Sheriff 
to  kotd  gcodB/oT  fourteen  days — Notice  of  bankruptcy 
feiition — Hours  for  service — Bankruptcy  Act,  1890 
(dS  dfe  54  VicL  e.  71),  a.  11,  suh-secOon  2— Bank- 
rupiey  Buies,  1886,  r.  90. 

By  section  11,  sub^section  2,  of  the  Bankruptcy  Act, 
1890,  the  sheriff  is  to  retain  the  proceeds  of  an  execution 
far  fourteen  days,  and  if  within  that  time  notice  is 
served  on  him  of  a  bankruptcy  petition  having  been 
presented  against  or  by  the  debtor,  and  a  receiving  order 
4s  made  thereon,  he  is  to  pay  the  money  to  the  official 
feeetver.  By  rule  90  of  the  Bankruptcy  Bules,  1886, 
eerviee  of  nAice  is  to  be  effected  before  six  in  the  after- 
moon,  eicept  on  Saturday,  when  it  is  to  be  effeded  before 
%mo  in  the  afternoon;  and  service  effected  after  tJiose 
kestrs  shall,  for  the  purpose  of  computing  any  period  of 
iime  subsequent  to  such  service,  be  deemed  to  nave  been 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister- 
at-Law. 


effected  on  the  foUowing  day,  or,  in  the  ease  of  Saturday,, 
on  the  following  Mondays 

Notice  of  a  bankruptcy  petition,  and  a  receiving 
order  made  thereon  against  the  debtor,  was  served  upon 
the  sheriff,  who  was  holding  the  proceeds  of  an  execution, 
after  the  hour  named  in  rule  90,  on  the  fourteenth  day. 

Held,  that  the  notice  was  served  in  time,  as  rule  90 
did  not  apply  to  such  a  notice^  but  only  to  service  of 
notices  of  procedure  in  the  bankruptcy ;  and,  further, 
that,  even  if  the  rule  did  apply ^  it  did  not  invalidate  the 
service  upon  that  day,  hut  merely  postponed  the  date  for 
computing  the  time  within  which  the  next  step  in  the 
proceedings  was  to  be  taken. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

The  sheriff  having  levied  execution  upon  the  goods 
of  the  defendant  in  respect  of  a  judgment  for  a  satu 
exceeding  £20  recovered  by  the  plaintiflis  against  the 
defendant,  the  latter,  on  the  18th  of  September,  1897, 
paid  the  sheriff  the  amount  of  the  judgment  debt  and 
costs.  Upon  Saturday,  the  2nd  of  October,  the 
defendant  presented  his  own  petition  in  bankruptcy, 
and  a  receiving  order  was  made  against  him  on  the 
same  day.  On  the  afternoon  of  that  day  the  offidal 
receiver  gave  notice  to  the  sheriff  by  telegram  of  the 
bankruptcy  petition  and  reoeivins  order  and  claimed 
the  moneys  m  his  hands.  This  tdegram  was  received 
by  the  sheriff  at  3.40  on  the  afternoon  of  that  day. 
The  execution  creditors  contended  that  the  moneys 
ought  to  be  paid  over  to  them  upon  the  ground  that, 
as  the  notice  of  the  bankruptcy  petition  was  not 
served  until  after  two  in  the  afternoon  of  the  2nd  of 
October,  the  notice  was,  by  rule  90  of  the  Bankruptcy 
Bules,  1886,  too  late,  and  the  fourteen  days  during 
which  the  sheriff  was  required  by  section  11,  sub- 
section 2,  of  the  Bankruptcy  Act,  1890,  to  hold  the 
moneys,  had  expired.* 

Day,  J.,  upon  an  interpleader  summons,  held  that 
the  notice,  having  been  served  after  2  p.m.,  must  be 
deemed  to  have  been  served  on  the  following 
Monday,  and  ordered  the  sheriff  to  pay  over  the 
money  to  the  execution  creditors. 

The  claimant  appealed. 

H.  Beed,  Q.O.,  and  H.  J.  TurreU,  for  the  claimant. 
— It  is  admitted  by  both  parties  that  the  fourteen 
days  did  not  begin  to  run  until  the  19th  of  September : 
section  141  of  the  Bankruptcy  Act,  1883.  The 
fourteen  days  therefore  did  not  expire  until  midnight 

*  By  section  11,  sub-section  2,  of  the  Bankruptcy 
Act,  1890,  "  Where,  under  an  execution  in  respect  of 
a  judgment  for  a  sum  exceeding  £20,  the  goods  of  a 
.debtor  are  sold  or  money  is  paid  in  order  to  avoid 
sale,  the  sheriff  shall  deduct  his  costs  of  the  executioii 
from  the  proceeds  of  sale  or  the  money  paid,  and 
retain  the  balance  for  fourteen  days,  and  if  within 
that  time  notice  is  served  on  him  oif  a  bankruptcy 

Setition  having  been  presented  against  or  by  the 
ebtor,  and  a  receiving  order  is  made  against  the 
debtor  thereon  or  on  any  other  petition  of  which  the 
dieriff  has  notice,  the  sheriff  shall  pay  the  balance  to 
the  official  receiver.'* 

By  rule  90  of  the  Bankruptcy  Bules,  1886,  **Service 
of  notices,  orders,  or  otner  proceedings  shall  be 
effected  before  the  hour  of  six  in  the  afternoon,  except 
on  Saturdays,  when  it  shall  be  effected  before  the  hour 
of  two  in  tiie  afternoon.  Service  effected  after  six  in 
the  i^fternoon  on  any  week  day,  except  Saturday, 
shall,  for  the  purpose  of  computing  any  period  of 
time  subsequent  to  such  service,  be  deemea  to  have 
been  effected  on  the  following  day.  Service  effected 
after  two  in  the  afternoon  on  Saturday  shall i  for  the 
like  purpose  be  deemed  to  bave  been  effected  on  the 
following  Monday." 

11 
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•of  the  2Dd  of  October,  and  the  notice  was  given  in 
time.  Role  90  of  the  Bankraptoy  Bales,  1886,  upon 
which  the  execation  creditors  rely,  does  not  apply. 
That  rule  comes  under  a  g^np  of  rales  headed 
**  Service  and  Execution  of  Process,"  and  simply  deals 
with  the  service  of  process  in  bankruptcy  proceed- 
ings— that  is,  notices  in  respect  to  court  matters: 
Curtia  v.  Wainhrook  fron  Co.,  Gab.  &  Ell.  N.  P.  Bep. 
351.  In  computing  time  the  days  mentioned  in  the 
Bankruptcy  Act  mean  whole  days :  In  re  North,  Ex 
parte  Haaluck,  [1895]  2  Q.  B.  264.  43  W.  B.  Dig.  10 ; 
In  re  Maud,  Ex  parte  T&wnend,  40  W.  R.  47,  8 
Morrell  Bank.  Bep.  144  ;  In  re  Oripps,  Ex  parte  Boss, 
36  W.  B.  845, 21  Q.  B.  D.  472.  A  notice  by  telegram 
is  sufficient,  as  in  the  case  of  notice  of  an  injunction. 
If  the  learned  judge's  decision  is  right,  the  sheriff 
might  have  paid  away  the  money  at  any  time  after 
two  o'clock  on  the  2ud  of  October,  as  no  valid  notice 
of  a  bankruptcy  petition  could  have  been  served  after 
that  hour, 

Muir  Mackenzie,  for  the  execution  creditors. — 
Section  II,  sub-section  2,  of  the  Bankruptcy  Act, 
1890,  speaks  of  a  notice  being  ''served.'^  This  is 
different  from  the  expression  "having  notice,"  an 
expression  which  is  us^  in  section  49  of  the  Bank- 
ruptcy Act,  1883,  and  also  in  the  latter  of  section  11, 
sub-section  2,  of  the  Act  of  1890.  The  two  expres- 
sions are  distinguished  throughout  the  Bankruptcy 
Acts :  see  section  4,  sub-section  1  (g),  of  the  Act  of 
1883,  where  the  word  '*  served  "  is  used.  This  latter 
expression  signifies  more  than  merely  having  know- 
ledge; they  imply  a  more  formal  act.  ^rvice  of 
notices  is  dealt  wi&  in  rule  90,  which  prescribes  the 
hours  within  which  notices  must  be  served.  This 
notice,  having  been  served  after  two  on  Saturday 
afternoon,  must  be  deemed  to  have  been  served  on 
the  following  Monday,  when  the  fourteen  days  had 


le  referred  to  BeUyse  v.  M*Ginn,  [1891]  2   Q.  B. 
227,  39  W.  B.  Dig.  24. 

B.  W.  Coventry t  for  the  sheriff. 

A.  L.  Smith,  Ii.J. — ^The  question,  as  it  seems  to 
me,  in  this  case  is  whether  the  fourteen  days  during 
which  the  sheriff  is  required  by  section  1 1,  sub-sec- 
tion 2,  of  the  Bankruptcy  Act,  1890,  to  hold  the  pro- 
ceeds of  an  execation,  are  cut  down  bv  rule  90. 
In  this  case  the  fourteen  days  did  not,  in  fact,  termi- 
nate till  midnieht  of  the  2ud  of  October.  The  official 
receiver  claimed  the  money  in  the  hands  of  the  sheriff 
on  that  day,  having  served  upon  him  notice  of  the 
bankruptcy  petition.  The  execution  creditor  con- 
tended that  the  service  of  the  notice  was  too  late,  as 
the  2nd  of  October  was  a  Saturday,  and  the  notice 
ought  to  have  been  served  before  2  p.m.  on  that  day. 
That  dependH  upon  whether  rule  90  applies  to  this 
case.  In  my  opinion  it  applies  to  notices  of  proce- 
dure and  not  to  notices  such  as  this.  This  part  of  the 
rule  is  headed  **  Service  and  Execution  of  Procers." 
Bule  89  obviously  applies  to  notices  rdating  to  pro- 
cedure and  to  nothing  else.  So  also  do  rules  90  and 
91.  They  all  deal  with  notices  of  procedure.  There- 
fore I  do  not  think  that  rule  90  applies  to  such 
notices  as  this,  and  I  agree  with  the  decision  of 
Grove,  J.,  in  Curtis  v,  Wainhrook  Iron  Co.,  a  case 
which,  no  doubt,  has  been  acted  upon  by  sheriffs  ever 
since  it  was  decided.  If,  however,  I  am  wrong  upon 
this  point,  there  is  another  ground  upon  which  my 
judgment  can  be  put — ^namely,  that  there  is  nothing 
in  rule  90  which  says  that  a  notice  is  bad  as  a  notice 
upon  that  day  if  it  is  not  served  until  after  6  p.m.  or 
2  p.m.,  as  the  case. may  be.  The  rule  merely  says 
that  for  the  purpose  of  computing  the  time  withm 
which  the  other  party  must  tfJce  the  next  step  in  the 


proceedings  the  following  da^  or  the  followini^  Vq« 
day  is  to  be  the  day  from  wmoh  the  time  runs.  TH 
appeal  must  therefore  be  allowed,  and  the  shcfl 
must  be  ordered  to  pay  the  money  to  the  offiell 
receiver.  1 

BiOBY,  L.  J. — I  am  of  the  same  opinion.  BqIm 
to  93  are  headed,  "  Service  and  Execution  of  Prooea 
They  are  concerned  only  with  those  notices  whioh  i 
to  be  acted  upon  in  the  bankruptcy  itself— that ' 
they  are  only  applicable  to  something  to  be  doM 
the  bankruptcy.  They  have  no  application  to 
notice  to  the  sheriff  that  a  bankruptcy  petition  k 
been  presented  against  the  debtor.  It  is  svi  til 
when  section  11,  sub-section  2,  of  the  Bsoknqil 
Act,  1890,  speaks  of  a  notice  being  "  served  "  on  d 
sheriff,  that  brings  in  rule  90.  Bat  the  sheriff 
bound  under  that  section  to  hold  the  proceeds  of  ti 
execution  for  fourteen  days,  and  he  cannot  ji 

Saying  away  the  money  until  the  entire  foo 
ays  have  passed.  I  do  not  think  that  the  wa 
<*  served  "  makes  rule  90  applicable.  Fonrtssn  dij 
means  fourteen  times  twenty-four  hours.  We  qhu 
depart  from  that.  The  rule,  in  my  opinion,  hM 
application  to  this  case  at  all,  and  even  if  it  hsd  a 
application  it  does  not  invalidate  a  notice  ser?ed  aft 
a  certain  hour  as  a  notice  npon  that  day  mai 
be<»use  it  treats  the  service  of  the  notice  as  poi 
poned  for  the  sole  purpose  of  computing  the  tia 
within  which  the  other  party  is  to  take  some  sabi 
quent  step  in  the  proceedings. 

CoLLnrs,  LJ*.,  concurred. 

Appeal  alUnoed, 

Solicitors  for  the  claimant,  Aihufdl,  Browning,  t 
Tutin. 

Solicitors  for  the  execution  creditors,  IFtfmit 
Mivrton,  &  Miller. 

Solicitors  for  the  sheriff,  BowdiffeB,  Bawk,  ^  Co>^ 
for  Blandy  &  Blandy,  Beading. 


Q.  B.  Div.  ) 
nith,  Biebv,  J 
lins,  L.JJ.)   J 


From  Q . 

(A.  L.  Smith,  Bigby,  \  Nov.  4, 5, 21 

and  Collins, 

DlEDEKIOHSIUir  V.  Fabquhabsok.  (a.) 

Ship — Charter-party — Bill  of  lading — Inoorporatieii  ^ 

conditions  in  charter-party  into  hill  of  lading -^ 

*' Freight  and  M  other  ccnditions  as  per  charter' 

party.** 

Goods  were  shipped  under  a  charter-narty  and  UUcf 
lading.  The  charter-party  provided  that  the  skip  wsi 
to  load  and  deliver  a  cargo,  including  a  deck  cargo  **d 
merchant's  risk."  Under  the  hill  of  lading  the  gook 
were  to  he  delivered  in  good  order  and  condition,  *'/ftigM 
and  all  other  conditions  as  per  charter-party."  On  ihs 
voyage  the  deck  cargo  was  damaged  wUkouit  negligence  sn 
the  part  of  the  shipowner. 

Held,  hy  A.  L.  Smith  and  Collins,  L.JJ.,  ajfirmini 
the  Divisional  Court  (Bigby,  L.J.,  dissenting),  thattk 
condition  in  the  charter-party  cu  to  the  carriage  of  1A« 
deck  cargo  at  merchants  risk  was  not  incorporaUd  in 
the  hill  of  lading,  and  that  the  shipowner  was  liabU  U 
the  indorsees  of  the  biU  of  lading  for  the  damage  ts  (k 
dedc  cargo. 

Appeal  of  the  plaintiff  from  the  jadment  of  tki 
Divisional  Court  (Day  and  Lawrance,  J  J.)  rsfsrnS 

(a.)  Beported  by  F.  O.  BOBnrsON,  Esq.,  Banistsr- 
at-Law. 
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the  judgment  of  the  Common  Serjeant,  sitting  at  the 
Ifayor's  Coort,  London. 

ThA  plaintiff  was  the  owner  of  the  ship  Thea,  and 
the  defendants  were  the  indorsees  of  a  bul  of  lading 
for  timber  shipped  upon  the  vessel  at  a  port  in 
Sveden  for  London.  The  ship  was  under  charter, 
iDd  by  the  charter-partv  the  ship  was  to  load  a  full 
tod  complete  oargo  of  bf.ttens,  including  a  deck 
cargo  "  at  merchant's  risk,"  "  and  .  .  .  proceed 
to  London  .  .  .  and  deliyer  the  same.'^  That 
part  of  the  timber  which  was  carried  on  deck  was 
ihiimed  under  bills  of  lading  which  stated  that  the 
20008  were  "  shipped  in  good  order  and  well  con- 
ditioaed  •  .  .^  and  to  be  delivered  in  like  good 
order  and  condition.  Freight  and  all  other  conditions 
SB  per  charter-party.'^ 

The  action  was  brought  to  recover  freight.  The 
daim  was  admitted  subject  to  the  defendant's 
ooimter-olaim  for  damage  to  the  goods.  The  jury 
found  that  the  goods  were  damaged  while  on  the 
voyage  to  the  extent  of  £10 ;  that  the  damage  was 
not  caused  by  the  negligence  of  the  plaintiff  or  his 
nrvants;  that  their  ship  was  seaworthy  when  she 
lailed ;  that  the  damage  was  not  caused  by  unsea- 
worthiness. The  Common  Serjeant  held  that  the 
words  in  the  charter-party,  "  at  merchant's  risk," 
were  incorporated  in  the  bill  of  lading,  and  gave 
judgment  for  the  plaintiff  upon  the  claim  and 
coanter-daim.  The  Divisional  Court  held  the  words 
wore  not  incorporated  in  the  bill  of  lading,  and 
entered  judgment  for  the  defendants  on  the  counter- 


The  plaintiff  appealed. 

Lamon  WaUon,  Q»0.f  and  E,  Bray,  for  the  plaintiff. 
—The  effsct  of  the  words  in  the  bill  of  lading  *'  all 
other  conditions  as  per  charter-party  "  is  to  incorporate 
bto  the  bill  of  lading  all  those  conditions  in  the 
eharter-party  which  are  not  inconsistent  with,  and  are 
a|iptioable  to,  the  bill  of  lading.  The  condition  that 
the  deck  oargo  should  be  carried  *'  at  merchant's 
riik"  is  such  a  condition.  It  is  true  that  where  the 
vords  have  been  "  paying  freight  and  all  other  con- 
ditions as  per  charter-party,"  it  has  been  held  that 
the  oonditions  to  be  incorporated  must  be  limited  to 
those  which  are  to  be  performed  by  the  receiver  of 
the  goods.  The  word  '*  paying  "  is  not  used  in  this 
hill  of  lading,  and  therefore  these  cases  are  not  in 
ponit,  and  there  is  no  reason  why  these  general  words 
ihould  be  cut  down  in  the  manner  contended  for  by 
the  defendants. 

/.  A»  Hamilton,  for  the  defendants. — ^No  distinction 
en  he  drawn  from  the  fact  that  the  word  "  freight " 
ii  not  preceded  by  the  word  **  paying."  The  term  in 
the  charter-party  as  to  the  carriage  of  the  cargo  at 
amdiaitt's  risk  is  not  a  condition  and  is  inconsistent 
with  the  bill  of  hiding.  The  contract  in  the  bill  of 
lading  is  an  absolute  contract  to  carry,  and,  in  the 
ahoenoe  of  evidence  as  to  custom,  it  is  an  implied 
term  of  snch  a  contract  that  the  cargo  shall  not  be 
oanjed  on  deck. 

The  following  cases  were  referred  to  in  the  course 
of  the  arguments  :  Porieua  v.  Watney,  27  W.  B.  30, 
3  a  B.  D.  534 ;  Qulliaehen  v.  StewaH  Brothers,  32 
W.  B.  763,  13  Q.  B.  D.  317 ;  Gardner  v.  Trechmann, 
15  a  B.  D.  154,  33  W.  B.  Dig.  190 ;  Hamilton  v. 
ifodb'e,  5  limes  L.  B.  677;  Btusell  v.  Niemann, 
13  W.  B.  93,  17  C.  B.  N.  S.  163 ;  Gray  v.  Carr, 
19  W.  B.  1173,  L.  B.  6  a  B.  522 ;  Serraino  v. 
Ctm^Ml,  39  W.  B.  356,  [1891]  1  Q.  B.  283 ;  Man- 
die$ter  Trutt  v.  Fumess,  Withy,  &  Co.,  44  W.  B.  178, 
[1895]  2  Q.  B.  539 ;  Boyal  Exchange  Shipping  Co.  v. 
Dixon,  35  W.  B.  461,  12  App.  Cas.  11. 

Nov.  22. — A.  L.  Smith,  L.  J. — We  are  called  upon 


in  this  case,  as  it  appears  to  me,  to  consider  the  at 
one  time  much-debated  question  as  to  how  much  of  a 
charter-party  is  incorporated  into  a  biU  of  lading 
which  contains  the  words,  '*  he  or  they  paying  freight 
and  all  other  conditions  as  per  charter-party."  The 
point  arises  thus :  The  plaintiff,  the  shipowner,  sues 
the  defendant,  who  is  the  receiver  of  cargo  under  a 
bill  of  lading,  for  freight.  The  defendant  counter- 
claims for  damage  to  cargo  during  the  voyage,  the 
cargo  having  been  carried  on  deck,  whereby  it  became 
damaged,  and  not  delivered  in  like  good  order  and 
condition  as  when  shipped.  The  plaintiff,  the  ship** 
owner,  replies  to  this  dum  of  the  bdl  of  lading  holder 
that  by  the  charter-party  he  was  at  liberty  to  carry  a 
deck  cargo  at  merchant's  risk,  that  this  term  was 
incorporated  into  the  bill  of  lading,  and  thus  he  is 
not  liable  to  the  defendant  for  the  damage  counter- 
claimed  for.  The  question  in  tMs  case,  therefore,  is 
whether  this  term  of  the  charter-party  as  to  the 
"deck  cargo  being  carried  at  merchant's  risk"  is 
incorporate  into  the  bill  of  lading  by  the  words 
**  freight  and  all  other  oonditions  as  per  charter- 
party/'  for  if  not,  the  plaintiff,  the  shipowner,  is 
liable  under  the  counter-daim  to  the  defendant.  The 
bill  of  lading  in  question  was  given  for  a  portion  of 
timber  cargo  to  be  carried  from  Norway  to  London, 
the  material  parts  of  which  are  as  follows :  "  Shipped 
in  good  order  and  condition.  Bedwood  .  .  . 
specifying  it  to  be  delivered  in  like  good  order 
and  concUtion  at  the  Port  of  London  unto  orders. 
Freight  and  all  other  conditions  as  per  charter- 
party."  Now  there  is  a  body  of  authority  which 
UHS  proved  conclusively  that  the  words  in  a  bill 
of  lading,  "they  pay  freight  for  the  goods  and 
all  other  conditions  as  per  charter-party,"  do  not 
incorporate  all  the  conditions  of  the  charter-party, 
but  only  those  conditions  "  which  would  apply  to  the 
person  who  has  taken  the  biU  of  lading,  and  is  taking 
delivery  of  the  cargo,  such,  for  instance,  as  payment 
for  demurrage  the  pa3rment  of  freight,"  "  the  manner 
of  paying  and  so  on."  These  are  not  my  words,  but 
the  words  of  Lord  Blackburn  in  the  House  of  Lords 
in  Taylor  v.  Perrin,  not  reported,  but  quoted  by 
Lopes,  L.J.,  in  Serraino  v.  Campbell,  [1891]  1  Q.  B., 
at  p.  294.  It  would  be  mere  waste  of  time  to  so 
through  all  the  cases  upon  this  question,  especiaUy 
as  this  was  done  by  Kay,  L.J.,  in  this  court  in  the 
year  1890  in  the  case  of  Serraino  v.  Campbell,  p.  283, 
and  I  will  just  take  three  cases  to  show  what  has 
been  held  to  be  incorporated  in  a  bill  of  lading  con- 
taining the  words,  *'Thej  are  paying  freight  and  all 
other  conditions  as  per  charter-party,"  and  what  is 
the  rule  of  construction  to  be  applied  thereto. 

Thirty-three  years  ago  in  the  case  of  Bussell  v. 
Niemann,  Willes,  J.,  after  consideration,  gave  the 
judgment  of  the  Court  of  Common  Pleas  upon 
this  point  as  follows :  "  We  now  proceed  to  dis- 
pose of  the  second  point,  which  is  whether  the 
exception  contained  m  the  bill  of  lading  is  ex- 
rinded  by  the  exception  in  the  charter-party. 
That  depends  upon  whether  the  words  '  and  other 
conditions  as  per  charter-party'  include  all  the 
stipulations  and  conditions  contained  in  that  instru- 
ment, or  whether  they  are  not  limited  to  conditions 
ejusdem  generis  with  those  previously  mentioned — 
viz.,  payment  of  freight,  conditions  to  be  performed 
by  the  receiver  of  the  goods.  It  is  a  mere  question  of 
language  and  construction,  and  we  think  it  is  enough 
to  say  that  the  latter  is  the  construction  we  put  upon 
these  words."  This  case  has  never  been  overruled,  but, 
on  the  contrary,  this  court  in  Serraino  v.  Campbell 

Sainted  out  that  it  was  expressly  approved  of  by  the 
ouse  of  Lords.  In  Serraino  v.  Campbell  Lord  Esher 
laid  down  the  rule  of  construction  which  was  to  bo 
applied  thus  :    "  After  full  cousiiieratiou  I  think  that 
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the  words  ought  to  be  construed  as  meaning  all  those 
conditions  of  the  charter-party  wluoh  are  to  be  per- 
formed by  the  consignee  of  the  goods."  Lopes,  L.J., 
cited  Lord  Blackburn's  words,  which  I  have  above 
referred  to;  and  Kay,  L.J.,  reviewed  all  the  authori- 
ties in  order  of  date,  and  arrived  in  the  end  at  the 
same  result  as  Lord  Esher  and  Lopes,  L.J.  Again, 
in  the  year  1895,  in  Manchester  Trust  v.  Furness, 
WUhy,  «fe  Co.,  [1895]  2  Q.  B.  282,  43  W.  R.  Dig. 
167,  Mathew,  J.,  treats  this  rule  of  construction 
as  then  well  known  and  settled,  as  in  truth  it 
was,  and  in  the  same  case  upon  appeal,  44  W.  B. 
178,  [1895]  2  Q.  B.  545,  the  present  Master  of  the 
Bolls  (Sir  NathaDiel  Lindley)  said  with  reference  to 
the  words  in  a  bill  of  lading,  "  they  paying  freight, 
and  other  conditions  as  per  charter-party."  ''The 
e£Pect  of  the  reference  has  been  considered  more  than 
once ;  it  has  been  considered  in  Serraino  v.  Campbell 
and  also  in  Fry  v.  Chartered  Mercantile  Bank,  14  W.  B. 
920,  and  the  efPect  of  the  reference  is  to  incorporate 
8o  much  of  the  charter-party  as  relates  to  the  payment 
of  freight  and  other  conditions  to  be  performed  on 
the  deuvery  of  the  cargo.  But  there  is  no  authority 
whatever  for  incorporating  more  than  that." 

If  ever  there  was  a  rule  of  construction  laid  down 
and  settied  by  ovi-r(vhelming  and  conclusive 
authority — I  mean  from  the  House  of  Lords  down- 
wards to  the  court  of  first  instance — it  is  this,  and  yet 
it  is  now  insisted  upon  by  the  shipowner  that  when 
by  his  captain  he  signed  the  bill  of  lading  in  this  case 
upon  the  19th  of  Augpist,  1896,  containing  the  words, 
"  Freight  (in  print),  and  all  other  conditions  as  per 
charter-party,"  the  word  "  paying  "  beinff  left  out,  he 
by  so  doin|^  incorporated  into  the  bill  of  lading  con- 
ditions which  otherwise  would  not  have  been  incor- 
porated, and  which  were  well  known  would  not  be. 
With  the  contention  that  the  word  **  freight "  does 
not  mean  **  paying  freight "  in  the  mercantile  docu- 
ment I  cannot  agree,  for  in  my  judgment  the  words 
"freight "and  ''paying  freight"  therein  mean  the 
same  thing,  and  had  it  not  been  for  Bigby,  L.J.'s, 
opinion  to  the  contrary  I  should  not  have  thought 
the  first  question  open  to  argument.  If  we  were  to 
accede  to  the  plaintifiTs  contention  we  shoidd  in  my 
opinion  be  unsettling  that  which  has  long  been 
settied,  and  upon  the  faith  of  which  business  has  been 
transacted  for  years,  and  nothing  could  well  be  more 
mischievous  than  this.  In  my  judgment  the  rule  of 
construction  above-mentioned  applies  to  all  bills  of 
lading  which  seek  to  incorporate  parts  of  a  charter- 
party  by  the  words  "  he  or  they  paying  freight "  and 
all  otber  conditions  as  per  charter-party,  "or  freight 
and  all  other  conditions  as  per  charter-party,"  unless 
there  is  something  therein  clearly  showing  that  the 
well-known  rule  is  to  be  excluded.  To  point  out 
that  the  contract  of  carriage  contained  in  the  bill  of 
lading  in  the  present  case  is  absolute  and  without 
exception  does  not  in  my  opinion  avail  the  ship- 
owners, fortbis  does  not,  in  my  opinion,  show  that 
the  rule  is  to  be  excluded,  for  it  is  a  rule  as  applicable 
to  a  bill  of  lading  containing  no  exception  as  to  one 
containing  exceptions.  I  rest  my  judgment  in  this 
case  upon  the  grounds  above  stated,  and  I  do  not  pro- 
pose to  discuss  the  question  whether  the  term  in  the 
charter-party  including  a  "  deck  cargo  at  merchant's 
risk  "  is  or  is  not  consistent  with  the  bill  of  lading, 
which  is  silent  as  to  a  deck  cargo,  and  only  covers  a 
cargo  which  is  to  be  carried  at  shipowner's  risk.  I 
think  that  Day  and  Lawrance,  JJ.,  were  right  in 
holding  that  the  clause  in  the  charter-party  now 
sought  to  be  incorporated  by  the  shipowner  was  not 
incorporated  into  the  bill  of  lading,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Bigby,  L.  J.— After  the  best  consideration  which  I 


have  been  able  to  give  to  this  case  I  am  unable  to 
concur  in  the  conclusion  that  the  oounter-olaim  of 
the  defendants  should  succeed.  The  amount  claimed 
is  very  small,  but  the  principles  of  interpretation 
involved  are  of  great  importance.  The  evidenoe 
showed  that  the  terms  of  the  charter-party  Ji^ere 
usual  in  the  trade  in  the  sense  of  being  frequently 
adopted,  but  did  not  show  such  an  established  nsa^ 
as  could  be  presumed  to  be  the  basis  of  every  con- 
tract of  the  mnd.  The  question,  therefore,  is  one  of 
construction  only,  and  the  issues  appear  to  be 
reducible  substantially  to  two.  First,  whether  the 
words  "freight  and  all  other  conditions  as  per 
charter-party  "  contained  in  the  bill  of  lading  are  to 
be  so  construed  as  to  extend  only  tO  conditions  to  be 
performed  by  the  holder  of  the  bill  of  lading,  in 
which  case  none  of  the  terms  of  the  charter-party 
relieving  the  shipowner  from  responsibility  would  be 
introduced.  Secondly,  whether  the  dause  relied 
upon  as  a  defence  to  the  counter-daim  ought  not  to 
be  treated  as  incorporated  by  the  general  words  of 
reference  on  the  grounds  of  its  being  repugnant  to 
the  other  terms  of  the  bill  of  lading.  As  to  the  first 
issue,  I  would  observe  that  the  argument  depends, 
in  my  judgment,  mainly,  if  not  entirely,  upon 
the  decisions  of  which  Serraino  ▼.  Campbell 
is  a  conspicuous  and,  I  think,  the  latest  direct 
example.  I  guard  myself  from  the  first  by  say- 
ing that  I  have  not  the  slightest  intention  of 
laying  down  anything  inconsistent  with  that  class  of 
oases.  The  decisions  are  binding  upon  the  ooart,  bat 
I  may  be  allowed  to  say  that  if  they  did  not  exist  I 
should  have  had  littie  difficulty  in  arriving^  at  a 
similar  conclusion  in  a  similar  case  arising  for  the 
first  time.  The  real  question  is  what  these  oases  in 
fact  decided,  and  it  is  as  important  not  to  extend 
them  so  as  to  cover  a  case  not  really  included  as  to 
preserve  their  authority  with  reference  to  oaae^  really 
covered  by  them.  I  have  gone  through  all  those 
cases,  and,  without  referring  to  them  in  detail,  I  will 
say  at  once  that  no  one  of  them  appears  to  me 
to  go  beyond  what  was  laid  down  by  Willes,  J.»  in 
Russell  V.  Niemann.  The  reference  to  the  charter- 
party  in  that  case  was  oontained  in  these  words 
of  the  bill  of  lading,  "  paying  freight  for  the 
said  goods  and  all  other  conditions  as  per  charter- 
party."  In  the  whole  line  of  cases  down  to  and 
including  Serraino  v.  Campbell  the  words  to  be  oon- 
strued  did  not  differ  substantially  from  these.  In  each 
case  there  was  the  exact  equivalent  of  the  words  "  pay- 
ing freight  for  the  said  goods,"  and  the  words  *'  all 
other  conditions  "  followed  immediately  afterwards. 
At  p.  177  of  the  report  of  Russell  v.  Niemann  Willes, 
J.,  says :  "  We  disposed  of  the  first  question  in  this 
case  yesterday,  and  we  now  proceed  to  dispose  of  the 
second,  which  is  whether  the  exception  contaiaed  in 
the  bill  of  lading  is  expanded  by  the  exception  in 
the  charter-party.  That  depends  upon  whether  the 
words  '  and  other  conditions  as  per  charter-parrty ' 
include  all  the  stipulations  and  conditions  oontained 
in  that  or  whether  they  are  not  limited  to  conditions 
ejusdem  generis  with  that  previously  mentioned — ^vix., 
payment  of  freight  conditions  to  be  performed  by  the 
receiver  of  the  goods.  It  is  a  mere  question  of 
language  and  construction,  and  we  think  it  enough 
to  say  that  the  latter  is  the  construction  which  we 
put  upon  these  words."  It  is  to  be  observed  that  the 
learned  judge  by  construction  puts  in  the  words  '<  to 
be  performed,"  and  I  gather  that  if  he  had  not  felt 
himself  entitled  to  do  that  he  would  have  held  that 
all  the  stipulations  of  the  charter-party  ought  to  he 
incorporated  (see  his  statement,  p.  172,  of  the  point  to 
be  decided).  In  Serraino  v.  Campbdl  each  of  the 
learned  judges,  Lord  Eiher,  M.R.,  and  Lopes  and 
Kay,  L.J  J.,  refer  to  the  passage  above  quoted  and 
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treat  it  as  the  ioundation  of  the  decision  in  tlie 
later  case.  It  is  plain,  to  my  mind,  that  following 
Ruftdl  V.  Niemann  the  Court  of  Appeal,  in  Serraino 
1.  Campheil,  treated  the  matter  as  purely  one  of 
coDstruction  of  the  very  words  used  and  had  no 
ioteLtion  of  laying  down  any  general  rule  as  to  the 
meaning  of  the  words  **all  other  conditions  as  per 
charter"  indei)endently  of  the  introductory  words 
"  they  paying  freight."  I  hare  looked  through  all 
the  cases  cited  and  I  have  not  found  one  in  which, 
independently  of  words  of  introduction  equivalent  to 
the  words  *' paying  freight,"  the  words  "  all  other 
conditions  as  per  charter-party"  have  been  out 
down  by  oonstruction  to  conditions  to  be  performed 
by  the  bill  of  lading.  In  the  absence  of  such  words 
the  Court  of  Appeal  (O^rc^ner  v.  Trechmann,  15  Q.  B. 
B.  154]  seem  to  me  to  have  held  that  the  words  of 
reference  ** other  conditions  as  per  charter-party" 
when  not  controlled  by  the  context  are  sufficient 
to  introduce  all  the  terms  of  the  charter-party  not 
njpugnant  to  the  contract  contained  in  the  bill  of 
lading.  What  amounts  to  such  repugnancy  as  to  lead 
to  the  rejection  of  any  term,  and  in  what  cases  such 
a  result  follows  will  be  dealt  with  in  discussing  the 
second  question.  Meantime  the  effect  of  the  word 
"freight"  preceding  the  words  *' and  all  other 
conditions "  has  to  be  considered.  If  the  word 
conveys  a  meaning  equivalent  to  '* paying  freight" 
the  case  is  brought  within  the  principle  of  Russell  v. 
^itmann^  because  then  it  expressly  refers  to  one 
condition  to  be  performed  by  the  bill  of  lading  holder. 
Bat,  in  the  first  place,  the  forced  character  of  the 
constmction  suggested  seems  to  me  to  result  from  a 
comparison  of  the  reasoning  in  the  class  of  cases  so 
often  referred  to  and  the  present.  The  insertion  in 
the  former  of  the  word  *<  performing  "  so  as  to  make 
the  whole  phrase  run  ''paying  the  freight  and  per- 
forming all  other  conditions  "  is  natural  and  perhaps 
even  inevitable  (see  per  Lord  Bramwell  in  Gray  v. 
Oirr.  19  W.  B.  1173,  L.  R.  6  Q.  B.  522).  Its  insertion 
in  the  present  case  making  the  phrase  run  *'  freight 
and  performing  all  the  other  conditions  "  is  at  once 
seen  to  be  puttiug  a  strain  upon  the  original  words 
which,  in  my  judgment,  they  will  not  bear.  You 
csnnot,  in  fact,  brinflr  in  ''  performing"  without  first 
getting  in  "  ^ying  "  or  something  of  the  sort. 

Now,  "  fragnt  as  per  charter-party"  means  in  its 
ohrious  and  primd  facie  sense  freight  as  fixed  and 
sscertained  by  the  charter-party  and  nothing  else. 
Ihe  phrase  no  more  carries  as  part  of  the  meaning  of 
the  language  the  idea  of  payment  than  it  would  do  if 
the  rate  followed  the  word  in  the  bill  of  lading  itself, 
without  having  to  be  imported  from  the  charter- 
party.  In  each  case  the  fixing  of  the  rate  would 
indeed  involve  as  a  consequence,  arising  by  implica- 
tion of  law,  the  obligation  to  pay  at  that  rate ;  but 
on  tbe  question  of  oonstruction  it  is  necessary  to 
distinguish  clearly  between  the  interpretation  of  the 
Isaguage  used  and  the  consequences  arising  in  law 
from  using  it ;  and  tiie  language  used  ought  not,  in 
my  judgment,  to  be  altered  so  as  to  put  in  an  express 
condition  when  it  is  only  implied.  On  the  whole  I 
am  of  opinion  that  the  authorities  relied  upon  are  not 
applicable,  that  the  reference  cannot  be  cut  down  to 
mean  only  conditions  to  be  pwformed  by  the  holder 
of  the  bill  of  lading. 

The  second  question  remains  whether  the  term  a 
deck  cargo  to  be  taken  at  merchant's  risk  is  to  be 
rejected  as  repugnant  to  the  bill  of  lading,  and  this 
must  be  decided  in  accordance  with  the  seneral 
frinotples  of  interpretation  applicable,  not  to  bills  of 
lacBiig  only,  but  to  all  contracts,  and,  indeed,  to  all 
written  instnunents* 

It  is  plain  that  a  danse  incorporating  by  general 
words  uuly  terms  of  another  contract  will  not  incor- 


porate any  terms  of  the  latter  which  are  outside  the 
scope  and  nature  of  the  first. 

The  bill  of  lading  is  a  contract  for  carriage,  and  in 
so  far  as  the  charter-party  may  contain  terms  not 
applicable  to  such  a  contract  they  will  not  be  treated 
as  incorporated.  But  no  such  question  arises  here. 
The  special  term  proposed  to  be  introduced  has  direct 
reference  to  the  carriage  of  the  goods.  The  first  and 
most  general  rule  of  construction  is  that  the  docu- 
ment under  consideration  is  to  be  construed  according 
to  tbe  plain  meaning  of  the  words  used.  This  is 
subject  to  certain  ancmsuy  rules  not  having  the  force 
of  law,  but  intended  to  serve  in  proper  cases  as  guides 
to  the  true  interpretation.  The  only  one  of  these 
applicable  to  the  present  case,  if  it  is  applicable,  may, 
I  think,  be  thus  formulated :  If  the  literal  construc- 
tion leads  to  an  absurdity,  repugnancy,  or  incon- 
sistency which  reasonable  people  cannot  be  supposed 
to  have  contemplated  under  the  circumstances,  it 
ought  if  possible  to  be  modified  so  as  to  avoid  such  a 
result. 

On  the  question  of  inconsistency  I  doubt  whether 
the  rule  ought  ever  to  be  implied  except  where  the 
inconsistency  arises  between  a  term  of  the  contract 
appearing  on  the  face  of  it  to  be  the  result  of  a  special 
bargain  between  the  part  and  the  inconsistent  term 
proposed  to  be  introduced  is  imported  by  general 
word8--such  a  case  as  that  of  Gardner  v.  Trechmann 
already  referred  to.  It  was  impossible  there  to  explain 
why  the  parties  specified  a  particular  rate  of  freight 
in  the  bill  of  lading  if  they  really  meant  the  higher 
rate  mentioned  in  the  charter-party  to  rule.  The  bill 
of  lading  freight  was  therefore  treated  as  govemine> 
If  this  be  the  correct  view  the  rule  referred  to  would 
be  only  a  way  of  asserting  the  maxim,  Generalia 
specialibus  non  deroganty  and  would  have  no  application 
to  the  present  case.  The  words  of  the  bill  of  lading 
'*  to  be  delivered  in  like  good  order  and  condition" 
bear  no  sign  of  a  special  agreement.  They  are,  in 
fact,  in  such  a  document  the  most  ordinary  and 
general  words,  and  in  almost  every  case  their 
effect  is  cut  down  and  controlled  by  the  sub- 
sequent language  of  the  document.  True  it  is  if  they 
were  uncontroUed  they  would  involve  an  absolute 
contract  on  the  part  of  the  shipowner  to  deliver  which 
would  be  broken  even  if  the  goods  were  lost  l^ 
ordinary  sea  risks  without  negligence  of  any  kind. 
Such  a  contract  is  not  an  impossible  one,  though  it 
taxed  the  ingenuity  of  counsel  to  indicate  cases  in 
which  it  would  practically  arise  independently  of  a 
special  bargain  at  a  rate  of  freight  higher  than  the 
ruling  rate.  Here  the  rate  of  freight,  when  origin- 
ally fixed,  was  fixed  with  reference  not  to  an  absolute 
contract  on  the  part  of  the  shipowner,  but  to  a 
limited  one ;  and  it  would  be  a  remarkable  result  if 
the  bargain  in  the  bill  of  lading  were  held  to  entitle 
the  shipowner  only  to  the  same  freight  as  if  consid- 
eration for  a  much  more  onerous  obligation.  But  I 
do  not  think  it  legitimate  to  treat  the  words  quoted 
from  the  bill  of  lading  as  standing  alone  and  unex- 
plained. They  are  subject  to  the  words  which 
follow,  and  ou^ht  to  be  construed  as  so  subject,  and 
not  as  containmg  the  whole  contract.  Whether  I 
am  right  or  not  in  giving  to  the  ancillary  rule  of 
construction  the  limitation  which  I  have  suggested, 
it  seems  to  me  that  this  case  can  be  decided  on  a 
much  broader  ground  before  we  have  recourse  to  the 
ancillary  rule  at  all.  We  should  be  satisfied  that  the 
literal  interpretation  involves  something  unreason- 
able, and  the  question  arises  whether  it  is  not  reason- 
to  suppose  that  the  parties  to  the  contract  intended  to 
cut  down  the  earlier  words. 

The  case  stands  thus :  In  nearly  every  bill  of 
lading  and  in  nearly  every  charter-party  there  are 
provisions  cutting  down  and  limiting  the  absolufo 
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obligation  of  the  shipowner  to  deliTer.  Is  it  more 
reasonable  to  suppose  that  the  parties  intended  the 
oontrict  to  be  interpreted  litenUly,  and  so  to  inoor- 
poratA  the  tArms  of  the  charter-party  or  not  ?  In  the 
first  alternative  they  would  be  entering  into  a  oom- 
mon  and  ordinary  ooutract,  and  the  shipowner  would 
be  getting  in  freight  a  oonsideration  commensurate 
with  a  limited  obligation.  In  the  second  they  would 
be  entering  into  a  contract  of  so  exceptional  a 
nature  that  it  is  difficult  to  understand  how  any 
shipowner  should  submit  to  it  or  any  shipper  of 
goods  insist  upon  it. 

In  my  judgment  the  literal  interpretation  of  the 
contract  in  this  case  is  the  most  reasonable  and 
therefore  the  correct  one,  and  no  occasion  arises  for 
resort  to  the  ancillary  rule  of  construction  founded 
on  repugnancy  or  inoonsistency. 

Collins,  L.J. — I  am  of  opinion  that  the  judgment 
in  the  court  below  is  right,  and  ought  to  be  affirmed. 

It  is  not  necessary  to  recapitulate  the  facts  which 
have  been  already  stated  in  the  judgments  ddivered. 
The  short  question  is :  Is  the  indorsee  of  this  bill  of 
lading,  being  for  a  portion  only  of  a  cargo  shipped  on 
the  plainti#s  vessel,  bound  by  a  provision  in  the 
charter-party  that  deck  cargo  is  earned  at  merchant's 
risk  ?  The  bill  of  lading,  which  contains  no  excep- 
tions, is  on  its  face  an  acknowledgment  that  the 
goods  in  question  are  shipped  in  good  oider  and  con- 
dition, with  an  undertaking  to  deliver  them  in  like 
good  order  and  condition  at  the  port  of  London. 
Then  follow  the  words  which  give  rise  to  the  ques- 
tion in  discussion,  '*  freight/'  which  is  in  point,  and 
written  after  it,  '*  and  all  other  conditions  as  per 
charter-party  dated  the  1  at  of  August,  1896." 

The  obligation  of  the  shipowner  therefore  on  this 
bill  of  lading  is  absolute,  and  certainly  does  not  pro- 
tect him  from  liability  for  damage  to  deck  cargo 
unless  he  can  find  such  protection  by  reason  of  its 
incorporation  from  the  charter-party. 

I  am  of  opinion  that  the  woras  which  I  have  cited 
are  not  capable  of  the  meaninic  sought  to  be  put  upon 
them  by  the  shipowner.  They  are  words  whose 
meaning  has  repeatedly  been  considered  in  decided 
cases,  and  the  view  stated  by  Willes,  J.,  in  RuskU  v. 
Niemann  as  long  ago  as  1864 — viz.,  **  they  are  limited 
to  conditions  efuedem  generis  with  that  previously 
mentioned — ^namely,  payment  of  freight,  conditions 
to  be  performed  by  the  receiver  of  the  goods,"  and 
again  m  substantially  the  same  terms  by  Lord  Black- 
bum,  and  finally  by  Lord  Esher  in  1891  in  Serraino 
V.  Campbdl,  must  be  taken  as  establishing  the  prin- 
ciple upon  which  these  words  are  to  be  interpreted. 

The  rule  is  thus  stated  by  Lord  Esher  in  the  last 
case:  *' After  full  oonsideration  I  think  that  the 
words  ought  to  be  construed  as  meaning  all  those 
conditions  of  the  charter-party  which  are  to  be  per- 
formed by  the  consignee.  If  this  be  so,  then  the 
perils  of  uie  sea  are  not  conditions  which  are  to  be 
performed  by  the  consignee.  Indeed,  tkej  are  not 
conditions  which  have  to  be  performed  by  anyone." 
The  ground  on  which  this  rule  rests  is  that,  inasmuch 
as  freight  has  to  be  paid  by  the  consignee  as  a  con- 
dition of  receiving  uie  cargo,  the  words  "other  con- 
ditions" are  to  be  read  in  their  natural  meaning, 
and,i  following  upon  the  word  *'  freight,"  must  be 
taken  to  import  conditions  to  be  performed  by  the 
cousignee  in  relation  to  the  receiving  by  him  of  the 
oaigo. 

1  think  it  can  make  no  possible  di£Ference  to  this 
construction  that  the  words  "  payment  of,"  before 
"  freight,"  are  omitted.  "  Freight,"  in  my  judg- 
ment, is  obviously  equivalent  to  ''payment  of 
freight,"  or  "he  or  they  paying  freight,"  otherwise 
it  could  not  be  described  as  a  condition  so  as  to 


justify  the  words  "  other  conditions,"  which  follow 
it,  and  the  canon  of  construction  above  stated  is 
therefore  applicable  to  this  bill  of  lading,  and 
excludes  all  terms  of  the  charter-party  which  cannot 
be  brought  under  the  category  of  conditions  to  be 
performed  by  the  consignee. 

It  has  been  urged  that  the  absence  of  exceptions  in 
the  bill  of  lading  is  a  reason  for  giving  a  larger 
interpretation  to  the  words  **  all  other  conditions  m 
per  (marter-party."  In  my  judgment  this  fact  eau 
make  no  difference,  the  basis  of  the  rule  being  what 
I  have  stated. 

Exceptions,  whether  they  are  few  or  many,  cr 
wanting  altogether,  in  the  Inll  of  ladine,  are  not 
thereby  tum^  into  conditions  to  be  peitormed  hj 
the  consignee ;  they  are  merely  terms  of  the  bargain 
between  &e  shipowner  and  the  charterer.  To  hold 
otherwise  woula  be  to  disturb  a  rule  which,  havinc 
regard  to  the  length  of  lime  it  has  been  established^ 
must  have  been  the  basis  upon  which  mercantile  meu 
have  acted  in  numberless  instances  in  framing  their 
mercantile  documents.  Further,  even  if  the  word 
''conditions"  oould  be  interj^reted  in  this  larger  sense, 
another  question  would  arise.  The  Inll  of  lading 
mi^ht  have  comprised  only  that  part  of  the  oaigo  ^ 
which  was  in  fact  carried  upon  deck,  and  its  absolute  , 
words  import  a  contract  to  carry  under  deck,  lor 
there  was  no  proof  here  of  any  custom  to  control 
them:  BoycU  Exchange  Shipping  Co,  v.  Dixouj  36 
W.  B.  461,  12  App.  Gas.  11 ;  Gotdd  ▼.  Oliver,  J 
Man.  &  G.  208.  If,  therefore,  this  provision  from  J 
the  charter-party  were  to  be  read  into  it,  there  would 
be  at  one  and  the  same  time  in  the  bill  of  lading 
an  absolute  contract  to  carry  under  deck  and  at' 
the  risk  of  the  shipowner  all  the  goods  oompnsed 
therein,  and  an  imported  provision  that  they  might  I 
nevertheless  be  carried  on  deck  and  at  the  risk  of  tins 
consignee. 

Whether  such  an  exception  might  not  be  so  lam 
as  to  eat  up  and  destroy  the  express  oontract^  aro, 
therefore,  to  be  incapable  of  beinff  read  into  it  (see 
instances  of  void  exceptions,  Com.  l>ig.,  "  fact ")  it » 
not  necessary  to  decide.  I  have  not  thon^^  it 
necessary  to  go  through  all  the  cases  bearing  on  its  dis- 
cussion, that  process  has  been  gone  throusfa  several 
times  already,  and  in  Serraino  v.  CamMu,  after  a 
full  review  of  all  that  had  been  decided  up  to  that 
date  the  law  was  laid  down  by  Lord  Bsher  in  the 
terms  which  I  have  stated.  One  reported  case  only, 
on  the  point,  has  arisen  since  then — ^viz.,  Manchedar 
Trust  V.  Fumeae,  Withy,  &  Co,,  and  in  that  case  the 
canon  enunciated  by  Lord  Edier  in  ;Serra«no  ▼.  Oainp- 
bell  is  again  applied* 
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MxTDDOOK  V.  Blackwood,  (a.) 

Copyright — Infringement — Action  on  the  case — Atiiim 
of  detinue — Action  of  trover — Injunction — DeUvenf 
up  and  damages — Copyright  Act,  1842  (b  A^  Vid,  c. 
45),  ss,  15,  23. 

In  addition  to  the  remedy  of  a  special  action  on  the 

(a.)  Reported  by  R.  J.  A.  MOBBisoK,  Esq.,  Bar- 
xister-at-Law. 
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High  Coubt. 


Mttddook  v.  Blaoewood. 


High  Cou&t. 


ooie  tmder  section  \5  of  the  Copyright  Act,  1842,  the 
rrgittered  prvprietor  of  a  copyright  can  also  aue  the 
o/cnder  in  an  action  of  detinue  or  an  action  of  trover 
undtr  section  23  of  that  Act,  and  he  may  join  all  these 
renudies  in  one  action,  which  may  be  brought  in  the 
'Chancery  Division. 

Action. 

The  plftintiff  was  the  registered  proprietor  of  the 
copyright  in  and  author  of  a  work  called  **  A  Wing- 
Urn  Angel."  In  1886  the  defendant,  James  Black- 
wood, a  publisher,  bought  the  stereotyped  plates  of 
the  (jaintiff's  work  at  a  pubUo  auction,  the  vendors 
bsing  the  original  publishers  of  the  work.  The 
plaintiff  had  not  published  any  copies  of  *<  A  Wingless 
Angel"  since  1875.  In  1886.  and  again  in  1896,  the 
detaidant,  James  Blackwood,  publuhed  what  were 
m  fact  reprints  of  the  plaintiff's  work,  and  it  was 
not  until  the  publication  of  the  latter  edition  that  the 
plaintiff  became  aware  of  the  infringement  of  his 
copyright.  Towards  the  end  of  the  year  1896,  the 
defendant,  James  Blackwood,  transferred  his  business 
to  the  other  defendants,  a  firm  of  publishers  called 
J.  Blackwood  &  Go.  On  the  24th  of  November,  1896, 
the  plaintiff  commenced  an  action  in  the  Chancery 
Biviaoii  for  an  injunction  to  restrain  the  defendants 
from  selling  their  copies  of  the  work,  an  account, 
damages,  and  deliverv  up  of  the  copies  in  their 
possession.  The  defendant,  James  Blackwood,  there- 
upon offiared  to  submit  to  an  ini  unction  and  to  pay  a 
certain  amount  for  damages  and  the  plaintiff's  costs, 
hot  this  offer  was  refused  by  the  plaintiff. 

On  the  18th  of  December  the  plaintiff  made  a 
demand  in  writing  upon  the  defendants  under  section 
23  of  the  Copyri^t  Act,  1842,  for  all  copies  of  the 
book  unlawfully  printed,  and  on  the  23rd  of 
December  iasued  a  writ  in  the  Queen's  Bench  Division 
flbuning  damages  for  wrongful  conversion  and  for 
mdawfnlly  printing  copies  of  the  work  without  the 
plamtiff's  written  consent.  This  latter  action  was 
tfanaferxed  to  the  Chancery  Division  and  the  two 
aotioos  were  then  consolidated.  The  plaintiff  delivered 
a  statiaiient  of  claim  in  the  consolidated  action 
claiming  (1)  an  injunction  restraining  the  defendants 
from  infringing  hu  copyright  in  the  said  work,  and 
ddivflry  up  of  all  the  plates  and  stereotype  used  by 
the  defendants  in  and  about  the  printing  of  the  same ; 
(2)  delivery  up  of  all  copies  of  the  infringing  work  in 
the  defendEmrs  possession;  (3)  an  account  of  all 
jnfita,  or  alternatively,  damages  in  respect  of  the 
snd  infringement  and  an  inquiry  as  to  the  amount 
Ihsrecrf;  (4)  £2dO  damages;  and  (6)  costs. 

Warriwfton,  Q.C.,  and  J.  0,  Joseph,  for  the  plain- 
tiff.—We  rdy  upon  section  23  of  the  Copyright  Act, 
1842,  which  provides  remedies  in  cases  ox  luuawfully 
boon  without  the  consent  of  the  registered 
d  the  copyright.  We  ask  for  an  injunction, 
_  for  the  tortious  conversion  of  those  sold, 
nd  delivery  up  of  the  books  in  the  defendant's  hands. 
Section  26  of  we  Act,  which  limited  a  time  for  the 
eoBuneDoement  of  an  action,  has  been  repealed  by  the 
Fnhiie  Authorities  Flx>tection  Act,  1893  (56  &  67 
Yiet  c  61),  s.  2. 

Renshaw^  Q.C.,  and  J,  W,  Baines,  for  the  defendants. 
—We  nbaiit  that  section  23  is  inconsistent  with 
ssctioo  15,  under  which  the  remedy  is  a  special  action 
OB  the  caee,  uid  that  all  these  remedies  cannot  be 
panned  at  once  in  respect  of  the  same  copy,  they  are 
aot  ^***>  w  M*4^  ^^- 

They  refened  to  Pike  v.  Nicholas,  18  W.  B.  321, 
L.  B.  6  Oh.  Ato>.  261 ;  Oolbum  v.  Simms^  2  Hare 
M3;  Del/e  v.  Ddamotte,  3  E.  &  J.  681,  6  W.  B. 
Ch.  Dig.  19. 

KSKKWICH,  J.— It  is  strange  that  in  the  year  1897 


I  should  be  called  upon  for  the  first  time  to  say  what 
is  the  meaning  of  section  23  of  the  Copyright  Act, 
1842,  and  whether  the  remedy  given  bv  that  section 
is  inconsistent  with  the  remedy  given  by  section  15 
of  the  same  Act.  There  does  not  appear,  however, 
to  be  any  decision  upon  the  question.  Two  points 
have  been  raised.  The  first  is  that  as  section  15  gives 
the  proprietor  a  special  action  on  the  case,  that  is  the 
remedy  which  he  is  intended  to  pursue,  except  so  far 
as  his  remedies  at  law  are  not  mterfered  with,  and 
that,  therefore,  the  23rd  section,  which  gives  certain 
rights  of  action,  must  be  construed  as  meaning  some- 
tmng  entirely  different;  that  the  offender  under 
section  23  is  a  different  person  from  the  offender 
under  section  16 — in  other  words,  that  section  15 
contemplates  a  person  who  has  '*  unlawfully  printed 
or  imported,"  v^ule  section  23  contemplates  a  person 
who  is  the  accidental  possessor  of  an  infringing  book, 
so  as  to  give  a  right  of  action  against  that  accidental 
possessor  independently  of  his  being  otherwise  a 
wrongdoer.  This  certainly  is  a  possible  view,  but  the 
language  of  the  two  sections  is  not  so  dear  as  to 
compel  me  to  adopt  it. 

There  are,  no  doubt,  in  section  15  words  which  are 
not  to  be  found  in  section  23,  but  I  cannot  sugf^t 
why  those  two  sections  should  not  have  been  put  mto 
one,  or  why  they  should  be  separated,  and  I  do  not 
say  that  because  under  the  16ui  section  the  plaintiff 
has  a  special  action  on  the  case,  therefore  he  cannot 
sue  under  section  23.  Then  the  second  point  is  this  : 
Under  section  23  the  '*  registered  proprietor  shall "  in 
respect  of  pirated  books  ''after  demand  thereof  in 
writing  be  entitied  to  sue  for  and  recover  the  same, 
or  damages  for  the  detention  thereof,  in  an  action  of 
detinue  m>m  any  party  who  shall  detain  the  same,  or 
to  sue  for  and  recover  damages  for  the  conversion 
thereof  in  an  action  of  trover."  That  provides  an 
alternative  remedy.  It  was  argued  on  behalf  of  the 
defendant  tiiat  if  the  plaintiff  sued  under  that  section 
he  must  sue  either  in  detinue  or  in  trover,  he  could 
not  sue  in  both.  I  do  not  think  that  is  so  ;  it  would 
be  an  extremely  narrow  interpretation  of  the  Act  to 
hold  that  the  proprietor  of  the  copyright  in  a  book, 
knowing  that  a  man  had  a  certain  number  of  copies 
in  his  hands  and  that  he  had  sold  other  oopies,  could 
not  sue  that  perKon  in  detinue  for  the  copies  detained, 
and  also  in  trover  for  the  copies  converted  to  his  own 
use.  This  seems  plain  from  the  Act  itself,  and  I  do 
not  see  why  the  ^aintiff  should  not  have  these  two 
remedies  and  sue  m  detinue  for  those  copies  detained 
by  the  defendant  and  in  trover  in  respect  of  the  copies 
sold  by  him  and  converted  to  his  own  use.  In  my 
opinion,  therefore,  the  plaintiff  has  these  two  remedies 
under  section  23,  in  addition  to  a  special  action  on  the 
case  under  section  15,  and  I  think  he  may  be  said  to 
have  been  exercising  his  right  to  an  action  on  the 
case  in  bringing  these  proceedings  in  the  Chancery 
Division.  Tixe  plaintiff  is,  in  my  opinion,  entitied  to 
an  injunction,  delivery  up  of  all  copies  in  the  defend- 
ants' possession  as  in  an  action  of  detinue,  and 
damages  for  the  copies  sold  as  in  an  action  of  trover. 

Solicitors  for  the  plaintiff,  E,  8alaman,  Fort,  A  Co. 

Solicitors  for  the  defendants,  Richardson  &  Coring 
Thomas, 
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Chan.  Div.    ) 
Kekewicb,  J.  J 


July  9,  1897. 


Ubban  Distbiot   Cottncil  op  Handswobth   v. 
Debbington  and  Bottelby.  (a.) 

Local  government  —  Drain — "  8ewer  " — New  street  — 
Street  taken  over  by  local  authority^**  Frontager^* 
— Drains  constructed  by  **  frontager  ^^ — Liability  for 
expense  of  sewering  street — Omission  to  serve  notice 
**  to  sewer  "  on  one  frontager — Condition  precedent — 
Public  Health  Act,  1875  (38  <fe  39  Vict.  c.  55),  ss.  13, 
15,  18,  150,  257,  268. 

Where  a  •*  street "  was  vested  in  the  local  authority ^ 
and  there  were  drains — some  of  which  drained  more  than 
one  house — existing  u/nder  the  street  and  leading  into  public 
sewers  in  other  streets,  and  the  local  authority  had  served 
the  usual  notices  under  section  150  of  the  Public  Health 
Act,  1875,  on  the  owners  of  houses,  as  frontagers  to  t?ie 
street,  to  sewer,  &c,,  the  street,  but  in  so  doing  had 
omitted  to  serve  one  frontager  with  such  notice;  and  the 
local  authority,  on  non-compliance  with  the  notice  by  the 
frontagers^  had  proceeded  to  do  the  work  themselven,  and 
their  surveyor  had,  under  the  same  section  qf  the  Act, 
apportioned  the  expense  among  the  frontagers,  and,  the 
apportionment  having  been  objected  to,  the  parties  had 
gone  to  arbitration  thereon,  and  an  avoard  had  duly  been 
made  apportioning  the  payments  among  the  frontagers : 

In  an  action  by  the  local  authority  to  recover  the  ap- 
portioned amounts  from  the  frontagers. 

Held,  (1)  that  the  words  *^  respective  owners  and 
occupiers  *'  in  section  150  mean  **all  and  every  one  of" 
the  owners  and  occupiers  ;  that  service  of  notice  to  sewer 
on  all  stich  ovmers  or  occupiers  is  a  condition  precedent 
to  enforcing  the  Act,  and  consequently  failure  to  serve 
notice  on  a  single  occupier  is  a  failure  to  comply  with  the 
requirements  of  the  section  ;  but  held,  also  {on  the  facts), 
that  the  frontagers  should  have  raised  the  objection 
previously — e.g.,  b^ore  the  arbitrators—and  it  was  too 
late  to  talhe  it  now  ;  (2)  on  the  facts,  that  the  road  was 
not  sewered  to  the  satisfaction  of  the  local  authority,  and 
that  the  authority,  therefore,  were  not  licUde  under  section 
Id  for  maintenance,  alteration,  Ac,  of  the  sewers  ;  and, 
further,  that  a  street  could  not  be  considered  to  be  sewered 
when  all  that  had  been  done  was  to  lay  a  series  of  drains 
draining  some  of  the  houses  on  one  side  in  one  direction 
and  the  houses  on  tJie  other  side  in  another  direction, 
these  drains  not  forming  parts  of  one  system  of  sewering. 

This  was  an  action  brought  by  the  plaintiffs 
against  the  defendants  Josiali  Derrington  and  James 
Botteley,  the  leaseholder  and  mortgagee  respectively 
of  premises  in  Putney-road,  Hands  worth,  for  a 
declaration,  under  section  257  of  the  Public  Health 
Act,  1875,  that  the  proper  proportion  of  expenses 
incurred  by  the  plaintiffs  in  executing  works  of  street 
improvement  in  Putney-road,  Handsworth,  payable 
by  iiie  defendants  as  frontagers  to  the  street,  was  a 
cnarge  upon  the  premises  in  the  street  of  which  the 
defendants  were  respectively  leaseholder  and  mort- 
gagee, and  that  such  proportion  of  the  expenses 
might  be  raised^by  the  sale  of  the  premises  and  paid 
totiiepluntifiiB. 

It  appeared  that  Putney-road  was  originally  laid 
out  in  1875,  and  that  the  premises  in  question  con- 
sisted of  nine  houses,  of  which  the  first  defendant  was 
leaseholder  under  a  lease  for  ninety-nine  years  from 
the  3l8t  of  August,  1893. 

On  the  16th  of  February,  1894,  the  plaintiffs  served 
him,  along  with  the  other  frontagers,  with  the  usual 
notice,  under  section  150  of  the  Public  Health  Act, 
1875,  to  sewer,  &c.,  the  street.  This  notice  was  not 
oomplied  with,  and  thereupon  the  plaintiffe  did  the 

(a.)  Reported  by  0.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 


work  themselTes,  and  their  surveyor  apportionsd, 
under  the  same  section,  the  defendants*  share  of  the 
expense  at  £162  7s.  2d.,  and  served  notice  for  pay- 
ment. This  being  objected  to  the  parties  went  to 
arbitration,  under  the  Act,  on  the  apportionment. 

And  on  the  9th  of  October,  1896,  an  awnrd  wm 
made  fixing  the  defendants*  share  at  £158  lis.  8<L 
Notice  to  pay  that  sum  was  served  by  the  plaintiffi  on 
the  26th  of  October,  1896,  and  the  sum  not  being  paid 
the  plaintiffs  issued  the  writ  in  this  action  on  the  3fd 
of  February,  1897. 

It  appeared,  and  was  admitted  by  the  platotiffi. 
that  at  the  time  the  notices  to  **  sewer,  &o.,*'  wen 
served  the  various  houses  or  groups  of  houses  wers 
served  by  drains  draining  more  than  one  house  and 
running  in  different  directions  into  the  public  sewen 
laid  in  other  streets,  and  it  was  also  admitted  that 
they  had  omitted  to  serve  with  a  notice  to  sewer,  &c., 
one  of  the  frontagers,  who  consequently  was  not 
charged. 

The  main  points  raised  by  the  defence  were :  FSnt, 
that  at  the  time  the  "  notices  to  sewer  **  wera  served 
the  street  was  already  sewered ;  and  that  on  the  faoti 
the  local  authority  must  be  taken  to  have  been  ^*  mJ&t- 
fied  '* ;  second,  that  the  requirements  of  aection  IM 
of  the  statute  had  not  been  complied  with  inaamnch 
as  tiie  local  authority  had  omitted  to  serve  notice  to 
sewer  on  one  of  the  frontagers;  third,  that  the 
defendants  were  not  liable  for  tiie  expenses  of  sewv- 
ing  the  road  at  the  places  where  it  was  intereeotod 
by  cross-roads  and  wnere,  consequently,  there  ooold 
be  no  frontagers. 

Section  13  of  the  Public  Health  Act,  1875,  pco- 
vides,  sub- section  I,  for  the  vesting  of  **  sewers  made 
by  any  person  for  his  own  profit,'*  &o.,  in  the  loeal 
authority. 

Section  15  provides  that  **  every  local  authoritj 
shall  keep  in  repair  all  sewers  belonging  to  them,  tui 
shall  cause  to  be  made  such  sewers  as  may  be  nec«- 
sary  for  effectually  draining  their  district  for  the  par- 
poses  of  this  Act.*' 

Section  18  provides  for  the  enlargement,  alteration, 
and  discontinuance  of  sewers  by  the  local  authority. 

Section  150  provides  that  *'  where  any  street  within 
any  urban  district  (not  being  a  highway  repairaUe  hj 
the  inhabitants  at  large),  or  the  carriageway,  foot- 
way, or  any  other  part  of  such  street,  is  not  aeweied, 
levelled,  paved,  metalled,  flagged,  chaiinelled,  and 
made  good,  or  is  not  lighted  to  the  satisfaction  of  the 
urban  authority,  such  authority  may,  by  notice  ad- 
dressed to  the  respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  or  abutting  on  saoh 
parts  thereof  as  may  require  to  be  sewered,**  ftc, 
*< require  them  to  sewer,*'  &c.,  "the  same  within  a 
time  to  be  specified  in  such  notice** ;  and  the  section 
further  provides  that  *'  if  such  notice  is  not  oomphed 
with,  the  urban  authority  may,  if  they  think  fit, 
execute  the  works,*'  &c. ;  and  may  recover  in  a  snm- 
mary  manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in  snoh 
proportion  as  is  settiedby  the  surveyor  of  the  nifaan 
authority,  or  (in  case  of  dispute)  by  arbitration  in 
manner  provided  by  this  Act ;  or  the  urbaii  antboiify 
may  by  order  dechure  the  expenses  so  incurred  to  l» 
private  improvement  expenses. 

Section  257  provides  that  **  Where  any  local 
authority  have  incurred  expenses  for  the  repaymsnt 
whereof  the  owners  of  the  premises  for  or  in  raspeot 
of  which  the  same  are  incurred  is  made  liable  nnder 
this  Act,  or  by  any  agreement  with  the  local  anthori^, 
such  expenses  may  be  recoyered,  together  wiU 
interest  at  a  rate  not  exceeding  five  poonds  par 
centum  per  annum,  from  the  date  of  service  of  a 
demand  lor  the  same  till  payment  thereof »  froaa  any 
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penon  who  is  tbe  owner  of  such  premises  when  the 
works  are  oompleted  for  which  suoh  expenses  have 
beoi  inoarred,  and  until  leoovery  of  suoh  expenses 
and  interest  the  same  shiJl  be  a  charge  on  the 
premises  in  respect  of  which  they  were  incorred.  In 
all  amnmary  proceedings  by  a  local  authority  for  i^e 
reooreryof  expenses  incuned  by  them  in  works  of 
private  improTement,  the  time  within  which  such 
proceedings  may  be  taken  shall  be  reckoned  from  the 
date  of  sendee  of  notice  of  demand." 

The  section  also  provides  that  ''  Where  such 
expenses  have  been  settled  and  apportioned  by  the 
mrveyor  of  the  local  authority  as  payable  by  such 
owDor,  suoh  apportionment  shall  be  binding  and  con- 
doaive  on  such  owner,  unless  within  three  months 
from  aervioe  of  notice  on  him  by  the  local  authority 
or  their  surveyor  of  the  amount  settled  by  the  sur- 
veyor to  be  due  from  such  owner,  he  shall,  by  written 
notice,  dispute  the  same." 

Section  268  provides  that  "Where  any  person 
deanta  himself  aggrieved  by  the  decision  of  the  local 
snthority  in  any  case  in  which  the  local  authority  are 
empowered  to  recover  in  a  summary  manner  any 
expenses  incurred  by  t^em,  or  to  declare  such 
openses  to  be  private  improvement  expenses,  he 
may,  within  twenty-one  days  after  notice  of  such 
decssum,  address  a  memorial  to  the  Local  Oovem- 
ment  Board,  stating  the  grounds  of  Ids  complaint, 
sad  shall  deliver  a  copy  thereof  to  the  local 
anthotibr ;  the  Local  Government  Board  may  make 
inch  oroer  in  the  matter  as  to  the  said  board  may 
aeem  equitable,  and  the  order  so  made  shall  1^ 
fainding  and  conclusive  on  all  parties. 

Warrington,  Q.G,t  and  Htigo  Young,  for  the  plain- 
tifEi.— The  local  authority  can  bring  an  action  under 
•ection  150  of  the  Public  Health  Act,  1875,  not- 
withstanding the  fact  that  there  are  already  private 
aewen  under  the  road.  Putney-road  was  not,  at  the 
time  of  the  issue  of  the  notices,  sewered  as  a  whole, 
aod  even  assuming  that  it  was  then  sewered  as  a 
whole,  it  was  not  sewered  to  the  satisfaction 
of  the  local  authority:  ffandaworth  Local  Board  y, 
Taykr,  69  L.  T.  Eep.  798.  Our  next  point  is 
that  though  it  is  true  we  omitted  to  serve  a  notice 
on  one  of  the  frontagers,  the  objection  on  that 
ground  should  have  been  taken  before  the  arbitrator, 
aod  it  is  too  late  for  the  defendants  to  raise  it  now. 
Moreover,  the  defendants  were  not  in  fact  injured  by 
our  omission  inasmuch  as  they  were  not  required  to 
pay  more  on  that  account.  And  in  the  third  place  we 
say  thiU  objection  as  to  expenses  being  increased  by 
not  taking  into  account  the  width  of  uie  cross-roads, 
ahoold  also  have  been  taken  within  twen^-one  days 
of  notaoe  to  pay  under  section  268  of  the  Public 
Health  Act,  1875 :  Sandgaie  Local  Board  v.  Keene, 
[1892]  1  a  B.  831,  40  W,  B.  Dig.  131 ;  Cook  v. 
Iftmch  Local  Board,  19  W.  B.  1079,  L.  B.  6  Q.  B. 
«J ;  Ex  parte  Wake,  11  Q.  B.  D.  291,  31  W.  B.  Dig. 
99;  Wake  v.  Mayor,  Ac,  of  Sheffield,  12  a  B.  D.  142, 
S  W.  B.  Dig.  123;  Walthamstow  Local  Board  v. 
8taine$,  [1891]  2  Ch.  606,  40  W.  E.  Dig.  131. 

Bemhaw,  Q.O,,  and  C.  F.  VacheU,  for  the  defend- 
aota. — ^The  sewers  drain  more  than  one  house,  and  are 
not  made  for  profit.  Consequently  they  are  vested  in 
the  local  authority  under  sections  13,  15,  and  18  of 
the  Act  of  1875,  and  the  authority  are  compdled  to 
maintain  or  alter  them  at  their  own  expense  under 
ssctiotis  15  and  18  :  Fulham  District  Board  v.  Goodwin, 
1  Ex.  D.  400,  25  W.  B.  Dig.  156 ;  Bonella  v.  Tuncken- 
km  Local  Board,  35  W.  B.  578,  36  ib.  50, 18  Q.  B.  D. 
577,  20  id.  63;  Ferrand  v.  Hallas  Land  and  Building 
Co.,  41  W.  B.  580,  [1893]  2  Q.  B.  135;  and  Travis  v.  i 
Ttf/ey,  42  W.  B.  461,  [1894]  1  Q.  B.  233.  As  to  the 
Boo-service  of  notioe  on  one  of  the  frontagers,  service 


on  all  the  frontagers  is  made  a  condition  precedent 
by  section  150  of  the  Act.  Service  on  the  **  respec- 
tive owners,"  &c.,  means  service  on  each  and  every 
one  of  them.  The  plaintifGa  have  therefore  failed  to 
comply  with  the  requirements  of  the  Act.  Then  as  to 
the  expenses  being  increased  by  the  cross-roads  of 
which  tbe  plaintiffd  themselves  must  be  taken  to  be 
the  frontagers :  Plumatead  Board  of  Works  v.  British 
Land  Co,,  23  W.  B.  634,  L.  B.  10  Q.  B.  203. 

KSKBWIOH,  J. — The  main,  and,  as  it  seems  to  me, 
the  only,  question  of  substance  to  be  decided  is 
whether,  when  the  local  authority  issued  the  notic^ 
under  which  the  Putney-road  was  sewered,  and  that 
work  was  done,  that  road  (Putney-road)  must  be 
regarded,  or  must  not  be  regarded,  as  having  been 
sewered  to  the  satisfaction  of  the  urban  authority 
within  the  meaning  of  the  150th  section  of  the  Act. 
That  they  were  not  satisfied  is  perfectly  dear.  We 
have  a  report  made  to  them  by  those  to  whom  they 
entrusted  the  duty  of  inspecting  and  reporting,  and 
we  have  the  report  adopted  by  the  authority.  We 
have  the  minute  to  that  effect  put  in  evidence,  and 
there  can  be  no  question  about  it,  they  were  not  satis- 
fled  as  a  matter  of  fact.  But  the  point  made  against 
them  is  that  it  is  of  no  avail  for  them  to  say  they 
were  not  satisfied  as  a  matter  of  fact,  because,  as  a 
matter  of  law,  they  were  satisfied ;  that  is  to  say, 
they  must  be  taken  to  have  been  satisfied,  notwith- 
standing that  they  were  not  satiafied.  There  is  no 
question,  of  course,  of  fraud  or  of  any  impropriety  at 
ail.  It  all  depends  upon  the  proper  construction  of 
the  Act  and  the  application  of  the  authorities  which 
have  beem  decided  on  the  different  sections.  I  will 
take  it  that  this  street  was  vested  in  the  local  board, 
and  that  therefore  Mr.  Benshaw's  argument  proceeds 
on  a  right  basis.  I  will  take  it  that  there  were 
sewers  under  the  street  for  the  drainage  of  particular 
houses  and  sets  of  houses ;  but  it  does  not  seem  to 
foUow  that  the  street  was  sewered.  What  I  appre- 
hend is  meant  by  a  street  being  sewered  is  that  it  is 
sewered  as  a  street — as  a  certain  space  devoted  to 
traffic  with  an  interval  between  the  houses,  and  as 
comprisiug,  of  course,  the  houses  on  either  side.  I 
think  it  would  be  wrong  to  say  that  a  street  is 
sewered  when  all  that  you  have  is  a  series  of  sewers 
draining  some  of  the  houses  on  one  side  in  one  direc- 
tion f^  the  houses  on  the  otiier  side  in  another 
direction  not  forming  x>arts  of  one  system. 

Tliat  seems  to  me  necessary  when  you  remember 
that  a  street,  in  the  sense  in  which  I  lutve  mentioned 
it  (which  I  apprehend  to  be  the  proper  meaning  of  a 
street),  is  not  a  thing  which  oomes  into  existence  all 
at  once,  tt  grows,  and  though  it  may  be  complete 
as  a  street,  as  an  entity  at  one  particular  time,  yet  it 
is  altered,  modified,  and  enlarged  by  the  addition  of 
new  houses. 

Therefore,  if  it  were  left  to  me,  if  it  were  a  matter 
for  me,  to  say  whether  the  street  was  properly 
sewered  or  not,  on  the  evidence  I  should  say  it  was 
not.  Though  I  have  thought  it  well  to  say  so  much, 
that  is  not  the  question.  The  question  is  wheth^  it 
was  sewered  to  the  satisfaction  of  the  local  authority. 
According  to  the  authorities,  and  I  have  two  under 
my  eyes  which  have  been  quoted,  that  of  the  Fulham 
Board  v.  Goodwin,  and  Bondla  v.  Twickenham  Board 
of  Health,  the  local  authority  must  make  up  its  mind 
once  for  all  whether  a  street  is  sufficiently  sewered  or 
not,  and  it  must  do  that  within  a  reasonable  time. 
Perhaps  it  is  not  quite  accurate  to  say  that  the  local 
board  must  make  up  its  mind ;  but  when  once  it  has 
determined  that  a  street  is  sufficiently  sewered,  then 
from  that  time  forward  the  powers  under  discnssioii 
in  this  case  come  to  an  end.  They  must  then  repair 
those  sewers,  keep  them  in  order,  and  maintain  them 
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at  their  own  exjoense — that  is  to  say,  out  of  their 
general  funds.  They  can  no  longer  cast  the  burden 
on  the  frontagers,  and,  more  than  that,  if  ibej  haTe 
been  in  possession  of  the  street  for  a  reasonable  time, 
and  have  done  nothing,  it  must  be  taken,  according 
to  the  law  as  laid  down  by  Lord  Esher  in  BoneUa  v. 
Twickenham  Board  of  Health,  that  they  have  deter- 
mined that  it  is  sufficiently  sewered,  even  though,  as 
a  matter  of  fact,  they  have  never  come  to  any  such 
determination  at  all.  That,  if  I  may  venture  to  say 
so,  seems  to  be  common  sense,  and  to  be  a  fair  appli- 
cation of  the  rules  of  life  to  such  matters.  What 
was  done  here  ?  From  time  to  time,  no  doubt,  these 
gentlemen  who  had  built  houses  honting  towards 
Putney-road,  or  who  had  purchased  houses  built  by 
others,  were  anxious  to  know  what  they  were  to  do 
as  regards  drainage,  and  they  were  told  from  time  to 
time  by  the  representative  of  the  local  authority  what 
was  necessary  for  them  to  do,  how  tibey  could  get  rid 
of  their  drainage ;  and  is  is  quite  possible  that  the 
representative  of  the  local  authority  may  have  assured 
them,  and  with  perfect  honesty  and  propriety,  that  if 
the]^  drained  in  that  way  they  would  never  be  Iroubled 
again. 

But  of  course  he  had  no  authority  to  make  such  a 
representation  on  behalf  of  the  local  authority,  and 
they  must  have  accepted  that  for  what  it  was  worth. 
There  was  no  statement  even  by  him,  still  less  by  the 
local  authority,  that  the  road  was  sufficiently  sewered 
— that  they  were  content  with  the  sewering  of  the 
road.  Far  from  it,  the  very  application  which  they 
made,  the  very  advice  that  was  given  them,  the  very 
things  which  they  did,  all  pointed  to  there  being  no 
sewer.  It  was  to  be  independent  sewering  for  the 
particular  purposes  of  particular  houses.  There  was 
no  sewering  of  the  street  as  a  whole.  It  seems  to  me 
therefore  that,  remembering  that  this  street  was  in 
the  meantime  growing — no  doubt  it  had  beoi  in 
existence  for  some  years — the  local  authority  had  not 
exhausted  the  time  allowed  them  (for  it  must  be  an 
elastic  one),  to  be  judged  according  to  the  drcum- 
stanoes,  for  determination  whether  the  street  was 
sufficiently  sewered.  As  I  have  already  mentioned, 
they  certainly  never  came  to  it  in  fact.  On  the 
contrary,  when  first  the  matter  is  brought  before 
them,  tney  are  clearly  of  opinion  that  it  is  not  suffi- 
ciently sewered,  and  they  take  proceedings  on  that 
footing.  It  seems  to  me  that  they  were  strictly 
right,  and  that  they  acted  within  the  provisions  of 
statute. 

Then  there  is  another  point  which  deserves  con- 
sideration in  itself,  because  much  has  been  said 
about  it.  The  150th  section  of  the  Act  provides  that 
"  when  the  local  authority  are  satisfied  tluit  a  road 
has  not  been  sufficiently  sewered,  they  may  by  notice 
addressed  to  the  respective  owners  or  occupiers  of  the 
premises  adjoining,  fronting,  or  abutting  on  such 
part  thereof  as  may  be  required  to  be  sewered,"  &c. 
— ^that  is  a  condition  precedent.  I  can  see  no  possible 
answer  to  that  argument — ^it  seems  to  me  plain  on 
the  language  of  the  Act.  The  result  is  that  to  b^n 
with  I  agree  with  Mr.  Vadhell's  argument  that 
respective  owners  and  occupiers  must  mean  all  and 
every  one  of  them.  If  they  did  not  do  that — »*.e., 
serve  the  notice  on  every  one  of  the  frontagers — they 
have  no  basis  to  start  upon.  There  is  a  technical 
objection  to  their  proceeding  from  the  first,  a  purely 
technical  objection,  though,  of  course,  having  sub- 
stance behind  it,  because  Sie  object  is  that  all  should 
determine  whether  the  work  should  be  done;  and 
more  than  that,  if  the  work  is  not  done  by  the  owners 
and  occupiers,  then  the  local  authority  shall  do  the 
work  and  recover  the  proper  proportion  from  all — ^that 
is  to  say,  recover  from  each  his  proper  proportion, 
and  not  throw  on  any  one  a  partof  that  wnioh  ought 


to  be  thrown  on  the  others  or  any  uf  them.  The 
matter,  no  doubt,  from  that  point  of  view  is  one  of 
some  importance.  They  are  bound  to  do  that,  aud  it 
seems  to  lue  that  they  will  equally  fail  to  discharge 
their  duty— that  is  to  say,  will  equally  fail  to  ra>ike  a 
basis  for  further  proceedings,  if  tu«»y  omit  one  ovoer 
or  half-a-dozen  or  50  or  75  per  cent.  In  either  cue 
they  omit  to  do  that  which  they  are  bound  to  do.  It 
is  an  objection  to  their  proceedings — ^if  I  may  go 
back  to  olden  times—*'  a  plea  in  bar,**  which  might 
have  been  raised,  I  have  no  doubt,  by  the  defendsct 
But  is  he  at  liberty  to  raise  it  now  P  He  has  gooe 
forward.  I  say  nothing  about  the  268th  section 
because  I  am  not  sure  that  an  appeal  could  have  been 
raised  under  that,  though  if  it  could  I  think  that  the 
possibility  of  such  an  appeal  would  be  an  objectioD 
now.  But,  apart  from  that,  he  has  thought  fit,  or 
has  been  advised  to  chaU^ige  the  charge  made  bj 
the  local  authority.  That  is  to  say,  he  has  thought 
fit  to  challenge  the  amount  which  they  seek  to  oh»^ 
upon  nim.  Now,  the  amount  to  be  charged  upon 
him  is  necessarily  an  app9rtioned  amount — ^that  is  to 
say,  in  proportion  to  his  frontage,  and  singolarly 
enough  a  serious  question  was  raised  before  the 
arbitrators  in  tiiis  case.  That  is  to  say,  the  arlntraton 
assessed  the  frontage  diflESsrently  from  that  which  the 
surveyor  of  the  local  autiiori^  had  assessed  it  at,  and 
that  question,  no  doubt,  has  itself  arisen  in  this  esse, 
and  might  arise  in  others. 

The  whole  question  of  how  much  ought  to  be 
charged  was  Mfore  the  arbitrators,  and  the  whole 
question  of  tiie  distribution  of  the  proportion  among 
several  frontagers.  It  was  perfectly  competent  for 
this  gentleman  to  sa^  before  the  arbitrators,  I  am  not 
to  pay  this  proportion  which  you  desire  to  throw 
upon  me,  because  you  have  omitted  so  many  yards 
belonging  to  a  gentleman  who  has  or  has  not  been 
served,  but  who  is  not  included  in  your  apportion- 
ment, the  result  being  that  you  have  charsed  me  too 
much,  and  I  must  rMuce  the  amount.  That  was  in 
argument  which  he  might  have  put  forward  at  that 
time.  And  if  they  had  said.  We  have  not  served  him, 
we  have  not  addressed  our  notice  to  him,  therefore 
we  cannot  recover  against  him,  and  so  we  must 
recover  a  greater  proportion  against  you  and  the 
others  to  whom  we  have  addressed  the  notice,  he 
would  have  been  entitled  to  say,  '<  That  is  bad  in  law,'* 
and  by  some  means  or  other,  by  compelling  a  state- 
ment of  a  case,  he  could  no  doubt  have  brought  that 
within  the  ordinary  jurisdiction  of  the  court,  and  tiie 
matter  could  be  set  right.  I  take  it  that  it  is  too  late 
now  for  him  to  say  that  the  proportion  has  not  been 
properly  ascertained ;  it  is  all  a  matter  of  proportion. 
I  think  it  is  too  late  to  raise  this  question,  which, 
thouffh  of  substance,  is  technical,  stnctly  tedhnical; 
that  IS  to  say,  it  goes  to  the  basis  of  their  operations 
in  tiie  first  instance.  They  were  bound  to  proTe  Uua 
in  order  to  show  that  they  could  charge  anything. 
It  was  for  him  to  challenffe  that  at  an  earUer  period. 
I  think  it  would  be  entirely  wrong  to  allow  him  now 
to  say,  "  This  is  all  wron^ ;  this  local  authority  have 
been  acting  outside  their  lurisdiction  from  beginning 
to  end.**  It  is  not  only  tnat  they  cannot  ohmjo  this 
sum,  but  they  cannot  charge  anything.  I  think  that 
disposes  of  that  point. 

As  regards  the  other  points,  I  do  not  propose  to 
deal  wit£  them  separately.  It  seems  to  me  that  they 
are  all  disposed  of  by  one  observation,  that  either  by 
an  appeal  under  the  268th  section,  or  hj  bringing  the 
matU^  before  the  arbitrators,  those  pomts  were  open 
before  and  are  closed  by  the  award*  The  awara  is 
condusive-'Conclusive,  of  oourse,  only  as  regards  snoh 
matters  as  might  properly  be  within  the  arbltraiofB* 
jurisdiction;  but  all  these  matters  might  have  been 
raised  before  them. 
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High  Coubt. 


In  SB  Thomas  Edwabd  Bbinshbad  &  Co.  (Limited). 


High  Coubt. 


I  baye  dealt  with  one  qaestion  of  substance,  and 
the  other  which,  though  important,  I  do  not  regard 
at  this  stage  as  a  question  of  substance.  The  other 
points,  I  think,  do  not  deserve  any  more  thsax  that 
general  obeerration. 

Declaration,  that  the  plaintiflb  have  a  charge  on 
the  property  for  the  sum  mentioned,  together  with 
interest  at  4  per  cent. 

Judgment  for  the  plaintiffa, 

Solidtors,  Freaton,  BtoWy  *  Fteeton,  for  Ward  &  Go., 
BJudsworth ;  FcUhwa  &  Bider,  for  Coleman  &  Go., 
Bmungham* 


Chan.  Div.  i  ^       ,. 

Wright,  J.    }  Nov.  19. 

In  re  Thomas  Edwabd  Bbinsmead  &  Co.  (Limited). 

ToMiJN'8  Case,  (a.) 
Company^Windtng  up  —  GondUional  application  for 

iharts — Bepudiation — Opposing  vnnding  up  petition 

--Void  contract* 

A  conditional  applicant  for  shares  in  a  company  before 
(UktmeMty  to  whom  Bhares  are  allotted,  may  repudiate 
hu  akarea  if  the  conditione  epecified  in  his  application 
are  Wft  fulfilled,  as  there  is  no  consensus  ad  idem,  and 
therefore  there  is  no  contract  hebjoeen  the  company  and 
tht  applicant. 

This  right  of  repudiation  is  not  taken  away  by  his 
appearance  on  a  petition  to  wind  up  the  company  as  a 
amtribtttory  opposing  such  a  petition. 

This  was  an  application  by  Tomlin  that  his  name 
might  be  struck  off  the  list  of  coutributories  of  the 
iib(>Te-named  oompany. 

On  the  24th  of  July,  1896,  he  had  applied  for 
■bares  in  the  company  in  the  following  form : 

••  Form  of  Application  for  Shares.  —  Thomas 
Edward  Brinsmead  &  Sons  (Limited). — To  the  direc- 
tors of  Thomas  :Bdward  Brinsmead  &  Sons  (Limited), 
SH,  Gannon-street,  London,  B.C. — Gentlemen  [Having 

paid  to  youp  bankers  the  sum  of  £ ,  being  a 

deposit  of  lOs.  per  share  payable  on  application  for 
shares  of  £5  each  in]  Thomas  Edward  Brins- 
mead ft  Sods  (Limited),  I  request  you  to  allot  me 
fat  hundred  pounds  in  [that  number  of]  one  hundred 
■hares,  and  I  agree  to  accept  the  same,  or  any  smaller 
Bomber  that  may  be  allotted  to  me,  upon  the  terms 
and  ocmditiona  of  the  prospectus  and  memorandum 
and  articles  of  association  of  the  company.  I  request 
joa  to  place  my  name  on  the  register  of  members  in 
nepeei  of  the  shares  so  allotted  to  me,  and  I  under- 
talu  to  pay  the  further  instalments  upon  such  allotted 
■hares  as  and  when  the  same  become  due,  pro^ 
•mW  the  total  number  of  shares  are  applied  for,  and  I 
f^dertake  to   pay  in  fuU  on  aUotment.  —  Ordinary 

■gnature,  ^.— Name  (in  full),  George  William 

FInwera  Tomitn.  —  Address,  Dudley-atreet,  Leighton 
Bnaard.  —  Description,  No  occupation.— D&te,  2^th 
Jnly,  1896. — ^If  you  desire  to  pay  in  full  on  allot- 
ment sign  the  following :— I  desire  to  pay  in  full  on 
•Hotmnit.  This  form  is  to  be  filled  up,  cut  out,  and 
fcrwarded,  tosether  with  cheque  or  cash  for  the 
■mount  payable  on  application  to  the  bankers,  ftc, 
cr  to  the  secretary  at  the  offices  of  the  company,  94, 
Gsonon-street,  London,  E.C." 

The  application  was  made  upon  one  of  the  usual 
printed  forms,  but  Tomlin  altered  it  by  striking 
out  the  portions  which  ere  above  enclosed  in 
iqtiare  brackets,  and  by  adding  the   words  which 

(a.)  Reported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


above  are  printed  in  italics.  He  did  not  sign  at  all 
at  the  end  of  the  words  "  I  desire,"  &c  ,  and  he  never 
paid  any  money  to  the  company.  The  company 
shortly  afterwards  went  to  allotment,  but  all  the 
shares  in  it  were  not  applied  for,  and  only  about 
58,000  (including  those  applied  for  by  Tomlin)  out  of 
a  larger  number  were  allotted.  Tomlin  did  not 
receive  notice  of  allotment.  Shortly  afterwards, 
finding  that  something  was  wrong  with  the  oom- 
pany, on  the  17th  of  August,  1896,  he  served  the 
company  with  notice  of  motion  under  section  35  of 
the  Companies  Act,  1862,  for  rectification  of  the 
register  by  removing  his  name  therefrom  on  the 
ground  of  misrepresentation  in  the  prospectus. 
Before  this  motion  came  on  for  hearing  a  petition  for 
winding  up  the  company  was  presented.  Tomlin 
appeared  as  a  contributory  and  opposed  the  petition, 
and  on  the  winding-up  order  b«mg  made  appealed 
against  it  with  others.  This  appeal  was,  however, 
dismissed. 

He  now  applied  to  have  his  name  struck  off  the 
list  of  coutributories  in  the  winding  up. 

Norman  Craig,  for  Tomlin. — The  condition  on 
which  we  applied  for  shares — ^viz.,  that  all  should  be 
allotted — was  not  fulfilled.  There  was  therefore  no 
contract  between  us.  We  had  also  given  notice  that 
we  repudiated  our  shares  before  the  winding  up 
commenced.  This  was  notice  that  we  intended  to 
repudiate,  and  our  appearance  on  the  winding  up 
does  not  qualify  this :  Foulkes  v.  Quartz  Hill  Con- 
aolidated  Gold  Mining  Co.,  1  Cab.  &  Ell.  156. 

Hon.  F.  Russell,  for  the  official  receiver. — Tomlin 
has  waived  his  right  to  repudiate  his  contract  to  take 
shares.  After  bringing  an  action  to  do  so,  he  comes 
to  the  court  and  obtains  a  hearing  as  a  shareholder  ; 
he  cannot  now  shift  his  ground  and  say  that  he  is  not 
and  never  has  been  a  shareholder,  and  rely  on  his 
notice  to  repudiate :  Metropolitan  Coal  Consumers^ 
Aaaociation  {Limited),  Ex  parte  Edwards,  64  L.  T.  Rep. 
561,  39  W.  £.  Dig.  44 ;  Reid  v.  London  and  Stafford- 
ahire  Fire  Insurance  Co.,  32  W.  B.  94,  53  L.  J.  Ch. 
351. 

Norman  Craig,  in  reply. — Beid  v.  London  and 
Staffordshire  Fire  Insurance  Co.  is  distinguishable,  for 
Tomliii  never  withdrew  his  notice.  Ex  parte  Edwards 
is  in  my  favour. 

Wright,  J. — ^The  case  has  been  concisely  and  ably 
argued,  and  I  think  that  no  point  has  been  over- 
looKed.  The  applicant  in  July,  1896,  applied  for 
shares,  altering  the  printed  form  of  application  by 
insertiiig  a  proviso  which  must,  I  think,  be  tiken  to 
be  general  in  effect  and  to  affect  the  whole  of  the 
previous  words.  It  was,  therefore,  a  conditional 
application  for  shares.  Next  day,  when  they  went 
to  allotment,  the  whole  of  the  shares  were  not 
allotted.  Ilie  shares  applied  for  by  the  anplicant 
were  allotted  to  him,  out  no  notice  of  allotment 
was  given  to  him,  and  be  has  never  paid  the 
oompany  anything  in  respect  of  the  shares.  He 
discovered  that  there  was  something  wrong  with 
the  oompany,  but  whether  he  knew  that  the 
total  amount  of  shares  was  not  allotted  or  based  his 
objection  on  another  ground  is  not  apparent.  In 
August,  1896,  he  served  notice  of  motion  under 
section  35  of  the  Companies  Act,  1862,  for  rectification 
of  the  register  on  the  ground  that  he  had  appUed  for 
the  shares  on  the  &ith  of  misrepresentations  in  the 
company's  prospectus,  and  not  on  the  ground  of  non- 
performance of  the  condition  ou  which  he  applied. 
Gnbe  motion  by  consent  stood  over  to  abide  the  result 
of  some  test  cases,  and  ih  due  course  the  test 
motions  would  have  come   on.      But  the  motions 
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were  cut  short  by  the  preBentation  of  a  petitiou 
to  wind  up  the  company.  The  applicant  cannot, 
therefore,  be  said  to  have  been  in  default  prior 
to  the  hearing  of  the  winding- ap  petition.  Bat 
he  gave  notice  of  his  intention  to  appear  as  a 
cmtributory  at  that  hearing  and  oppose  tne  petition. 
There  was,  however,  nothing  in  that  amounting  to  a 
deliberate  election  to  be  a  shareholder  if  he  was  not 
abready  one,  or  to  alter  the  applicant's  position.  He 
also  appeared  at  the  hearine  and  opposed,  and  was  a 
party  to  the  appeal  from  ue  decision,  but  he  never 
voted  at  any  meeting  of  shareholders.  There  was  no 
completed  contract  at  first  between  the  applicant  and 
the  company-^that  is,  prior  to  notice  (if  any)  of  the 
fact  of  allotment  being^  communicated  to  him  in  some 
way — ^becanse  the  application  was  subject  to  a  oon-i 
ditiou  which  was  never  complied  with,  and  there  is 
no  evidence  apart  from  his  appearance  in  court  of 
any  waiver  of  that  condition.  On  the  motion  before 
North,  J.,  he  adopted  the  position  of  a  shareholder 
with  a  voidable  contract.  I  must  thcorefore  hold 
that  the  applicant*  did  not  intend  to  render  himself 
liable  for  the  shares ;  throughout  he  was  endeavour- 
ing to  obtain  relief  from  Uability.  When  he  gave 
his  notice  of  motion  he  probably  did  not  know 
that  he  could  escape  on  the  ground  of  non-compliance 
with  the  condition.  When  he  found  that  he  had  a 
stronger  case  he  took  up  the  position  that  he  was  not 
a  shareholder  at  all.  ui  my  judgment  he  has  done 
nothing  to  estop  himself  from  denying  that  he  was  a 
shareholder ;  indeed,  I  do  not  see  what  else  he  could 
have  done,  and  in  my  judgment  he  is  entitled  to  bave 
his  name  taken  off  the  list  of  contributories.  It  is 
unfortunate  that  the  decision  of  the  Oourt  of  Appeal 
in  Foulkes  v.  Quarts  Hill  Oo.  was  not  fully  reported, 
as  it  is  a  very  important  one ;  but  I  doubt  whether 
the  court  meant  to  lay  down  the  rule  so  absolutely  as 
is  stated  in  the  note  to  the  report.  I  do  not  think 
that  note  goes  so  far  as  the  note  in  Mr.  Palmer's 
book. 

Solicitors  for  the  applicant,  BmU  <k  Co. 

Solicitors  for  the  official  receiver,  Buaaell  ^  Co. 


Nov.  1, 11, 23,  26. 


Q.  B.  Div.  \ 

(Wright  and  Kennedy,  JJ.)  | 

In  re  An  ARBiraATiON  between  The  London 
County  Gounoil  and  the  City  of  London 
Brewery  Co.  (a.) 

Local  government — London  County  Council — New  street 
—  Improvement  charges  —  "  Initial  valuation  "  — 
Licensed  premises— Evidence  of  takings  and  payments 
— Value  of  the  tying  covenant — "  Trade  interest** — 
London  County  Council  {Totver  Bridge  Southern 
Approach)  Act,  1895  (68  A  59  Vid.  c.  caaxr.). 

In  estimating  the  **  initial  value**  of  licensed  premises 
under  the  London  County  Council  (  Tower  Bridge  Southern 
Approach)  Act,  1895,  the  arbitrator  must  not  take  into 
consideration  the  takings  and  payments,  nor  any  tying 
covenant,  as  elements  of  the  value  of  the  site,  nor  must  he 
take  into  consideration  the  takings  and  payments  as 
evidence  of  value  of  the  site  and  "buildings,  and  such 
evidence  should  not  be  admitted  even  for  the  purpose  of 
testing  the  evidence  of  witnesses. 

In  the  case  of  a  tying  covenant  in  a  lease  whereof  less 
tJian  twenty-one  years  are  unexpired,  the  value  of  the  site 
and  buildings  must  be  treated  as  the  same  whether  the 
covenant  is  considered  or  not,  though  the  benefit  of  it  may 
he  differently  apportioned  between  the  lessor  and  lessee. 

<a.)  Beported  by  B.  G.  StUiLWELL,  Esq.,  Barrister- 
at-^LaW' 


In  estimating  the  value  of  the  owner*s  estate  and 
interest  in  the  site  and  building,  the  tying  covenant 
should  be  taken  into  consideration,  as  it  is  not  a  trade 
interest  within  section  36. 

This  was  a  special  case  stated  by  an  arbitiator 
appointed  by  the  Local  Government  Board  on  a 
question  arising  under  the  clause  dealing  with 
*'  improvement  charges,"  commonly  known  as  the 
*'  betterment  '*  clause,  in  the  London  County  Coandl 
(Tower  Bridge  Soutiiem  Approach)  Act,  1895.  By 
that  Act  the  London  County  Council  was  authorized 
to  make  a  new  street  on  the  south  side  of  the  Biver 
Thames  as  an  approach  to  the  Tower  Bridge,  aod  for 
that  purpose  to  take  certain  lands  compulsorily.  The 
arbitrator  was  appointed  to  make  an  "  initial  valua- 
tion *'  underthat  Act  in  respect  of  two  lioensedpremises. 
one  a  tied  house  known  as  the  **  Old  Rose,"  sod 
the  other  the  "  Baven  and  Sun,"  which  was  not  a 
tied  house.  The  City  of  London  Brewery  .Co. ' 
the  freeholders  of  the  premises,  both  of  which  y 
situated  within  the  '*  improvement  area."  The  ''Old 
Bose "  was  subject  to  a  lease,  of  which  less  than 
twenty-one  years  was  unexpired,  granted  by  the 
company  to  one  W.  Clements,  which  lease  reserved, 
besiaes  an  annual  rental,  the  right  to  the  exdustve 
supply  by  the  company  of  the  miQt  liquors  consumed 
in  the  house.  In  the  case  of  the  "  Baven  and  Son  '* 
the  premises  were  under  a  lease  for  an  unexpired  term 
exceeding  twenty-one  years  without  any  tying 
covenant* 

When  the  arbitrator  was  making  the  initial  valua- 
tion the  question  was  raised  whether  he  was  to  take 
into  consideration  the  takings  and  payments,  and 
also  whether,  as  regards  the  "Bose"  inn,  and  in 
view  of  the  words  **  excluding  from  each  such  valua- 
tion any  trade  interest "  contained  in  section  36  of 
the  Act,  the  value  of  the  covenant  tying  the  preouses 
was  to  be  taken  into  account.  By  an  order  made  by 
Pollock,  B.,  upon  an  originating  summons  of  the  7tib 
of  July,  1896,  the  arbitrator  was  ordered  to  make  his 
valuation  in  the  form  of  a  special  case  for  the  opinioo 
of  the  Queen's  Bench  Division.  On  the  Ist  of 
November,  1897,  the  oourt  considered  the  award  and 
it  was  ordered  that  it  be  remitted  for  amendment 
The  questions  then  left  by  the  arbitrator  for  the 
opinion  of  the  court  were  as  follow : 

As  regards  the  «  Old  Bose." 

1.  Whether,  according  to  the  true  oonstmctian  of 
the  said  Act,  evidence  of  the  takings  and  paymente  of 
the  said  public-houses  was  admissible. 

2.  Whether  (the  "  Old  Bose  "  being  let  on  a  lesse 
whereof  19  ^ears  are  unexpired  at  a  rental  of  £100  per 
annum,  subject  to  the  ordinanr  covenant  tying  the 
purchase  of  malt  liquors  to  the  lessors),  in  arriving  st 
the  value  of  the  lessors'  interest,  the  value  of  sobh 
covenant  is  to  be  excluded. 

With  respect  to  the  "  Baven  and  Sun." 

1.  Whether,  according  to  the  true  oonstroction  of 
the  said  Act,  evidence  of  the  takings  and  paymenti 
of  the  said  public-house  was  admisswle. 

2.  Whether,  in  arriving  at  the  value  of  the  lessee*! 
interest,  all  value  due  to  the  capacity  to  tie  must  be 
excluded. 

As  regards  both  houses  the  arbitrator  then  foniid 
certain  alternative  values. 

The  court  having  on  the  23rd  of  November  agtin 
remitted  the  award  to  the  arbitrator  and  direetadl 
Idm  to  state  certain  particulars  and  find  oertam 
further  alternative  values,  he  further  awarded  and 
declared  as  follows: 

As  to  the  "  Old  Bose." 

Question  1. — ^The  value  of  the  land  without  build- 
ings and  without  regard  to  takings  or  payment!, 
but  having  regard  to  the  fact  that  the  land  has  a 
lioence  attached  to  it,  is  £3,400. 
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Qaastum  2.— The  valne  of  the  land  and  baUdings 

without  regard   to    the  takings  or  payments,  and 

traating  the  premises  as  if  in  the  possession  of  an 

owner  vbo  b  free  to  tie  or  not  to  tie,  but  having 

regard  to  the  fact  that  the  premises  have  a  lioenoe 

attached  to  them,  is  £8,620. 

Question  3. — ^The  value  of  the  owner's  estate  and 
interest  in  the  land  and  buildings  without  regard  to 

to  the  takings  or  payments,  but  subject  to  the  existing 
tensDcies—viz.,  a  lease  whereof  nineteen  years  are 
iiiMxpired  at  a  rental  of  £100  per  annum,  containing 

tiie  ordinary  covenant  tying  the  purchasers  of  malt 
liquors  to  the  lessors— i.e.,  the  same  as  in  No.  2,  is 
£6,620. 
As  to  the  *«  Raven  and  Sun." 

These  premises  belong  to  James  Vipan  Vipan,  as 
freelu>lder»  subject  to  a  lease  to  Beid*s  Brewery  Co. 
(lifflitad)  for  a  term  of  ninety  years  from  the  29th 
of  September,  1895,  at  an  agreed  apportioned  rental 
of  £90  per  annum,  without  any  covenant  tying  any 
trade,  the  value  of  the  freeholder's  interest  was 
matnally  agreed  by  the  claimant's  valuers  and  the 
lAidon  County  Council  at  £2,500. 

Question  1. — The  value  of  the  land  without  build- 
mgB  and  without  regard  to  takings  or  payments,  but 
having  regard  to  the  fact  that  the  land  has  a  licence 
attached  to  it,  is  £2,995. 

Of  this  som  the  value  of  the  freeholder's  interest 
11  £2.500,  and  the  value  of  Reid's  interest  is  £495. 
These  sums  take  into  account  the  fact  that  Beid's 
premises  are  free  and  the  rent  which  they  pay. 

Question  2.— The  value  of  the  laud  and  buildings 
without  regard  to  the  takings  or  payments,  and 
treatzDg  the  premises  as  if  in  the  possession  of  an 
owner  who  is  free  to  tie  or  not  to  tie,  but  having 
regard  to  the  fact  that  the  premises  have  a  licence 
attached  to  them,  is  £8,931.  Of  this  sum,  the  value 
of  the  freeholder's  interest  is  £2,500,  and  the  value  of 
Beid's  interest  is  £6,431. 

Question  3.— The  value  of  the  owner's  estate  and 
interest  in  the  land  and  buildings  and  without  regard 
to  the  takings  or  payments,  but  subject  to  the  effect 
of  the  tenancy  of  the  occupier,  who,  I  now  under- 
•tind,  is  the  brewer's  manager  and  not  a  yearly 
teoanty  such  tenancy  being,  in  my  opinion,  of  no 
effact— t.e.,  the  same  as  in  No.  2,  is  £8,931.  Of  this 
nun  the  valae  of  the  freeholder's  interest  is  £2,500, 
ud  the  value  of  Beid's  interest  is  £6.431. 

By  the  liondon  County  Coundl  (Tower  Bridge 
Southern  Approach)  Act,  1895  (58  &  59  Vict.  c.  cxxx.), 
it  ii  provided  as  follows : 

^  Section  36,  sub-section  2 :  *'A11  lands  within  the 
improvement  area,  but  which  shall  not  be  purchased 
•nd  taken  by  the  council  under  the  powerd  of  this 
Act,  shall  be  liable  to  have  an  improvement  charge 
placed  on  soch  lands  •  •  •  in  respect  or  in  con- 
lidecation  of  an^  substantial  and  permanent  increase 
in  value  which  it  is  clearly  shown  has  been  derived 
from  the  improvement  by  this  Act  authorized." 

By  sub-section  1  '*  lands"  is  defined  as  extending 
t)  *'  measoages,  lands,  tenements,  and  heredita- 
ments." 

Sub- section  3  provides  that  the  council  shall  make  a 
specification  of  all  the  lands  upon  which  they  pi'opose 
to  place  a  charge,  and  shall  give  notice  to  each  owner, 
lessee,  or  occupier  of  any  such  lands  within  the  im- 
porement  area,  and  thereupon  any  such  owner, 
lessee,  or  oooupier  may  apply  to  the  Local  Qovem- 
meot  Board  to  appoint  some  independfut  person  to 
make  a  valuation  of  such  lands,  which  valuation  is  to 
be  called  the  <<  initial  valuation.'* 

The  snb-sectiQn  then  goes  on  to  provide  as  follows  : 
"  In  making  such  valtiation  the  valuer  shall  separ- 
atdy  distinguish  and  assess  in  each  case  the  value  of 
the  land  apart  from  that  of  any  existing  buildings 


thereon,  and  shall  also  value  the  land  and  buildings 
as  a  whole,  and  shall  not  take  into  consideration  any 
increased  value  accruing  or  supposed  to  accrue  to 
such  land  or  buildings  from  or  iu  consequence  of  the 
improvement,  but  slmll  only  take  into  consideration 
the  value  independently  of  the  improvement  and  as 
if  the  improvement  had  not  been  contemplated." 

"  The  valuer  shall  also  separately  value  Uie  interest 
of  the  owner  of  any  such  lands  and  the  interest  of 
every  lessee  of  any  such  lands  for  a  term  having  not 
less  than  twenty-one  years  unexpired  at  the  date  of 
the  valuation  (excluding  from  each  such  valuation 
any  trade  or  interest),  and  shall  not  take  into  con- 
sideration any  increased  value  accruing  or  supposed 
to  accrue  to  such  lands  from  or  in  consequence  of  the 
improvement,  but  shall  only  take  into  consideration 
the  value  of  the  said  lands  independently  of  the 
improvement  and  as  if  the  improvement  had  not  been 
contemplated." 

Boaanqiiei,  Q,G,  {Cahabe  with  him),  for  the  brewery 
company,  who  appealed. — ^The  value  of  the  covenant 
tying  the  house  shoidd  not  be  excluded.  In  the 
event  of  the  county  council  purchasing  the  house 
under  the  provisions  of  the  Act  it  is  of  importance  to 
the  company  that  the  value  of  that  covenant  should 
be  induded,  as  it  would  raise  the  value  of  the  house. 
On  the  other  hand,  in  the  event  of  the  company 
retaining  the  premises,  it  was  equally  desirable  that 
the  value  of  the  covenant  should  be  included,  as  that 
woidd  raise  the  amount  of  the  **  initial  valuation," 
and  in  that  way  the  increase  in  the  value  on  which 
the  improvement  charge  might  be  made  would  be 
kept  down. 

Hon,  A,  Lyttdton  appeared  for  the  London  County 
Council — ^The  covenant  ought  not  to  be  included. 
It  does  not  increase  the  market  value  of  the  house. 
In  actions  brought  for  compensation  under  the  Lands 
Clauses  Acts  such  a  covenant  is  always  treated  as  a 
trade  interest.  Further,  the  valuation  ought  to  be 
made  without  regard  to  the  takings  and  payments. 
The  Legislature  never  intended  that  it  should  be 
necessary  to  deal  with  the  question  of  the  trade  pro- 
fits in  each  individual  case.  If  that  were  so  the 
expense  of  the  whole  inquiry,  the  total  cost  of  which 
has  to  be  borne  by  the  London  County  Council, 
would  be  enormous.  The  basis  of  assessment  in  all 
rating  cases  is  the  market  value  of  the  income. 

Counsel  cited  the  following  cases :  Dodds  v.  Assess^ 
ment  Committee  of  the  Poor  Law  Union  of  South 
Shields,  43  W.  R.  532,  [1895]  2  Q.  B.  133 ;  Alison  v. 
The  Churchwardens,  d^c,  of  Monkwearmouth,  23  L. 
J.  M.  C.  177 ;  Sunderland  Overseers  v.  Sunderland 
Union,  13  W.  E.  943,  34  L.  J.  M.  C.  121. 

Cur,  adv,  vult. 

Nov.  26.— Wmoht,  J.— The  arbitrator  here  has 
furnished  us  with  an  amendment  to  his  award  to 
which  there  is  only  one  objection  ;  it  is  this,  he  has 
not  expressly  stated  that  he  has  left  out  the  trade 
interests.  However,  we  assume  that  that  is  so. 
[Counsel  assented  to  this,  and  the  learned  judge  then 
read  the  following  judgment :]  The  matter  stands  in 
this .  way.  By  an  Act  which  was  passed  in  1895, 
called  the  London  County  Council  (Tower  Bridge 
Southern  Approach)  Act  (58  &  59  Vict.  c.  cxxx.},  the 
London  County  Council  were  empowered  to  make 
certain  street  improvements.  Section  36  of  the  Act 
recites  this :  "  And  whereas  the  improvement  will  be 
effected  out  of  public  funds  charged  over  the  whole 
county,  and  will  or  may  substantially  and  perma- 
nently increase  in  value  lands  in  the  neighbourhood 
of  the  improvement  which  will  not  be  acquired  for 
the  purpose  thereof,  and  it  is  reasonable  that  provi- 
sion should  be  made  under  which,  in  respect  or   in 
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oonrideratioii  of  snob  moreased  value,  a  charge  should 
be  placed  on  such  lands.*'  Then  it  proceeds  to  make 
a  provision  for  the  ascertainment  of  the  area  which 
will  receive  permanent  benefit  from  the  improve- 
ment, what  is  popularly  called  •*  betterment "  pur- 
poses, and  for  the  estimation  of  the  increase  of  value 
which  will  accrue  to  each  separate  property  in  that 
area,  and  for  the  assessment  on  the  several  properties 
of  an  annual  charge  representing  such  increase  of 
value.  The  provisions  for  these  purposes  comprise 
four  distinct  operations.  The  council,  by  sub- section 
3,  are  to  make  a  specification  of  the  properties  which, 
in  their  judgment,  will  be  so  increased  in  value. 
Then,  by  the  same  sub-section,  a  valuer  appointed  by 
the  Local  Qovemment  Board  is  to  make  what  is 
called  an  *'  initial  valuation  "  of  each  property,  after 
hearing  interested  parties.  Then,  by  sub-section  4, 
the  council  aro  to  make  an  assessment  showing,  in 
the  case  of  each  property,  the  amount  of  enhance- 
ment of  its  market  value  which,  in  the  judgment  of 
the  council,  will  accrue  from  the  improvement  and  the 
amount  of  redeemable  annual  charge  which  is  to  be 
imposed  in  respect  thereof,  being  about  one  and 
a-half  per  cent,  on  the  estimated  enhancement. 
Lastly,  an  arbitrator  appointed  by  the  Local  Gk>vem- 
ment  Board  is  to  determine  any  objections  to  any  of 
the  above-mentioned  matters,  and  also  the  incidence 
of  the  charge  as  between  the  parties  having  various 
interests  in  any  property.  Among  the  provisions 
relating  to  the -assessment  of  enhancements  of  value 
is  one,  sub- section  9,  providing  that  the  owner  of  any 
property  assessed  may  alone,  or  in  concurrence  wiu 
termors  for  twenty-one  years  unexpired,  if  dissatis- 
fied with  the  assessment,  require  the  council  to  pur- 
chase his  estate  and  interests  in  the  property  at  the 
value  specified  in  the  '*  initial  valuation,"  and  thero- 
fore  the  council  must  either  purohase  as  required  or 
abandon  the  proposed  charge  on  that  property. 

The  questions  for  decision  in  the  present  case 
arise  in  relation,  not  to  the  specification  or  to  the 
assessment  by  the  council,  or  to  the  final  arbitration, 
bat  solely  to  the  *'  initial  valuation  *'  of  the  properties. 
In  making  that  valuation  the  valuer  is  firstly  to  dis- 
ting^h  ^e  assessment  of  value  of  the  site  apart  from 
that  of  any  existing  buildings  thereon.  He  is, 
secondly,  to  value  the  site  and  buildings  as  a  whole, 
without  reference  to  the  intended  improvements.  He 
is,  thirdly,  to  separately"  value**  the  interest  of  the 
owner  of  the  site  and  buildings,  and  '*  the  interest'* 
of  any  lessee  thereof  for  twenty-one  years  unexpired, 
excluding  from  each  such  valuation  anv  trade  interest, 
which  expression  we  understand  to  refer  to  goodwill, 
expectation  of  profit,  and  any  other  similar  matters, 
and  to  estimates  based  on  takings  and  payments,  and 
iu  doing  so  he  '*  shall  only  take  into  consideration  the 
value  of  the  said  site  and  buildings  without  reference 
to  the  intended  improvement." 

In  the  present  case — that  is,  the  ''Old  Rose" 
public-bouse— the  premises  are  used  as  a  public- 
house.  There  is  not  a  lease  for  twenty-one  years,  but 
there  is  a  shorter  lease  with  the  common  t^ing 
covenant.  In  valuing  the  site  apart  from  the  build- 
ings on  it  the  valuer  has,  with  the  assent  of  the  county 
council,  taken  into  consideration  the  fact  thsit  the 
premises  are  licensed  as  a  public-house,  and  no 
question  arises  on  that  point,  though  it  would  seem 
that  this  fact,  if  admitted  at  aU,  as  an  element  of 
value  in  the  fitrst  or  second  parts  of  the  valuation, 
should  be  considerod  as  an  element  of  the  value  of  the 
site  and  buildings,  rather  than  of  the  site  idone.  On 
that  basis  he  has  made  alternative  valuations  of  the 
site  dependent  on  the  two  questions  whether  the 
takings  aiid  parents  of  the  public-house,  and  the 
fact  that  it  is  "  tied  "  are  elements  of  the  value  of  the 
site  or  of  the  site  and  buildings.     It  seems  to  us  plain 


that  neither  of  these  can  be  considered  in  valuing  the 
site  ''  apart  from  any  existing  buildings  thereon." 

In  the  next  part  of  the  valuation — ^namely,  that  of 
the  site  and  buildings  ''  as  a  whole,"  the  sftme  two 
questions  arise.  As  regards  the  takinffs  and  payments 
we  think  that  these  cannot  be  treated  as  elements  of 
value  of  the  land  and  buildings,  that  is  as  in  them- 
selves  evidence  of  value,  and  that  evidence  of  then 
should  not  be  admitted  even  for  the  purpose  of  test- 
ing the  evidence  of  witnesses.  In  the  case  of 
Dodda  V.  The  AaseBsment  Committee  of  South  Shieldt, 
43  W.  R.  532,  [1895]  2  Q.  B.  133,  it  was  sa 
held  with  reference  to  questions  of  rating,  and 
we  think  that  the  principle  of  tbftt  decisioii, 
although  partly  based  on  practice,  is  appliotbb 
to  the  present  case.  The  admission  of  such  evideooe 
must  tend  to  induce  a  consideration  of  trade 
value  instead  of  the  market  value  of  the  land 
and  buildings.  As  regards  the  "  t^ing "  covenant 
we  think  that  the  valuation  of  the  site  and  bnildingi 
must  in  effect  be  the  same  as  if  that  covenant  were 
considered.  The  real  question  is,  as  it  seems  to  ns, 
what  is  the  market  value  of  the  premises  fit  for  a 
public-house  considered  apart  from  any  partioolir 
distribution  of  the  interest  in  it — that  is  to  say,  con- 
sidered as  an  unqualified  freehold.  If,  indeed,  the 
owner  held  subject  to  a  covenant  not  to  use  the 
premises  as  a  pubUc-house  a  different  question  woold 
arise.  But  as  things  are,  the  property  must  be  valued 
as  that  of  a  person  who  is  in  all  respects  a  beneficial 
owner.  The  fact  that  the  house  is  "tied"  has  not 
increased  its  value,  but  only  amounts  to  this,  that  the 
owner  has  not  parted  with  that  part  of  its  value 
which  consists  of  the  power  to  tie.  The  value  of  Ae 
premises  is  presumably  the  same  either  way. 

If  the  owner  chooses  to  tie,  he  may  get  lessrsnt, 
but  more  benefit  in  other  ways.  If  he  does  not  tie, 
he  may  get  more  rent,  but  less  of  other  benefits.  The 
enhancement  of  the  value  of  the  premises  which  will 
result  from  the  improvement  will  be  the  mne, 
whether  the  premises  are  tied  or  not,  though  the 
benefit  of  it  may  be  differently  apportioned  between 
lessor  and  lessee,  and  the  diarge  is  intended  to 
be  proportioned  to  the  total  enhancement  of 
value. 

The  third  part  of  the  valuation  appears  to  be 
introduced  for  the  purpose  of  sub-section  9,  and 
although  it  seems,  primd  facie,  to  be  required  only 
where  tbere  is  a  lessee  for  at  least  twenty-<me  yean, 
yet,  in  order  to  give  full  effect  to  sub-section  9,  it 
seems  necessary  to  construe  the  provision  for  this 
third  part  of  the  valuation  as  requiring  in  evecy  oaie 
a  valuation  of  the  owner's  interests.  The  only  alter- 
native would  be  to  treat  the  owner  as  interested  to 
the  extent  of  the  whole  valuation.  This  would  not 
work  any  injustice  apart  from  sub-section  9,  beoMise 
the  incidence  of  the  charge  will  be  apportioned  bf 
the  arbitrator  under  sub-section  17 ;  but  it  would 
work  grave  injustice  under  sub-section  9,  because  the 
oouncu  would  be  compelled  either  to  pay  for  maoh 
more  than  what  the  owner's  real  interest  might  he, 
or  to  abandon  the  charge  altogether. 

Then  it  only  remains  to  determine  whether,  in  the 
present  case,  the  fact  that  the  house  is  tied  ought  to 
be  considered  in  this  third  part  of  the  valuation. 
We  think  that  it  ought,  in  the  same  manner  ai  ia 
the  valuation  of  the  site  and  building^,  though  not 
for  the  same  rea^ions.  This  part  of  the  valuation  is  a 
valuation,  not  of  the  site  and  buildings,  but  of  the 
owner's  interest  in  them,  and  anything  not  being  '*  * 
trade  interest "  ought  to  be  considered  which  affeeti 
the  quantum  of  that  interest.  It  is  not  so  much  that 
the  covenant  is  to  be  valued  as  that  the  owner'i 
interest  has  not  been  diminished  by  the  alienation  of 
the  power  to  tie.    If  he  had  leased  the  house  withoat 
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tying  it  his  interest  would  have  been  less  imless  he 
got  a  oompcmsatmff  rent. 

The  eflect  of  the  whole,  as  we  understand  the 
matter,  will  be  that  if  the  owner  requires  the  counoil, 
under  snb-seotion  9,  to  take  his  interest,  and  they  do 
not  abandon  the  charge  upon  his  property,  they  will 
bave  to  pay  him  the  value  of  his  actual  interests  in 
the  premises,  and  the  charge  will  continue  and  be 
spportioned  between  the  coundl  and  the  lessees,  just 
IS  if  the  council  had  always  been  the  owner,  and  as 
if  the  ezistinic  leases  had  been  held  from  them. 

We  have  so  far  dealt  with  the  case  of  the  premises 
deicribed  as  the  **  Old  Bose."  In  the  case  of  the 
the  '*  Baven  and  Sun  "  similar  questions  arise,  with 
this  ezoeption,  that  the  premises  are  under  a  lease  for 
ID  unexpbed  term  exccMing  twenty-one  years  with- 
out any  tying  covenant.  This  oirounistance  will  not, 
in  our  opinion,  of  itself  affect  the  first  or  second  parts 
of  the  valuation,  though  it  mav  or  may  not  be 
msterial  to  be  consideiid  a^  tending  to  show  that 
the  rent  is  or  is  not  a  fair  cnt^'rion  of  value.  But  it 
may  be  material  in  the  third  part  of  the  valuation. 
If  the  owner  gets  a  rent  different  from  the  rent 
which  he  could  get  if  the  house  were  tied,  and  if  that 
diierence  fairly  represents  the  value  to  the  lessee  of 
hii  freedom  from  such  a  covenant,  then  the  existence 
ornon-ezistenceof  such  a  covenant  would  seem  to 
be  iiamateriaL  OtherwiBC  the  value  of  the  interest 
of  one  or  the  other  party  would  be  increased  or 
diminished,  as  the  case  may  be. 

The  valuation  will  therefore  stand  as  a  valuation 
socording  to  the  last  tables  in  each  case. 

Solicitors  for   the  brewery    company.   Western  A 


Solicitor  for  the  London  County  Council,  W,  A, 
Bhzland. 


Fkob.  Div.  ft  Adm.  Div. )  *„^  « 

Admiralty.  |  ^^8-  ^• 

"Thb  Thbunboob."  (a.) 

AfpeeU  Jrom  county  court  having  admiraUy  jurisdiction 
—Briaeh  of  contract — BtU  of  lading — Damage  to  cargo 
hf  heat — Exemption — "  Any  other  accidents  of  the 
seas  " — Closing  of  ventilators  during  had  weather. 

The  owners  of  a  steamship  on  board  of  which  cargo  is 
•kipped  under  a  hill  of  lading  containing  the  following 
tKmption  :  **  Fire  at  sea,  accidents  from  machinery, 
loHa^t  steam,  or  any  other  accidents  of  the  seas,**  are 
•at,  if  the  steamship  he  seaworthy  and  the  cargo  properly 
stowed,  liahle  for  damage  to  the  cargo  caused  during  the 
wSfoj/e  hy  heat  proceeding  from  the  bulkheads  surround' 
i»g  the  engine  and  hoiUr  space  at  a  time  when  the  venti- 
hion  provided  for  sufficiently  ventilating  such  space  had 
MOBuarUy  to  he  closed  for  the  safety  of  the  steamship. 

This  was  an  *PP^  from  the  Admiralty  side  of  the 
county  court  of  Grlonoestershire,  holden  at  BristoL 

By  the  decree  appealed  from  the  judge  of  the 
court  below  (His  Mononr  Judge  Austin)  had  pro- 
nonnoed  jndnient  for  the  defendants  with  costi  in 
an  aotioQ  of  cuunage  to  cargo  or  breach  of  agreement 
aader  the  County  Courts  iSmiralty  Jurisdiction  Act, 
1869.  The  action  was  instituted  on  behalf  of  Messrs. 
SpiOsn  ft  Bakers  (Limited),  the  owners  of  a  cargo 
of  ^rain  laden  on  board  the  steamship  Thrunscocj 
agunst  Me«rs.  Bennett  ft  Co.,  the  owners  of  The 
Tkrwsseoe^  to  recover  the  sum  of  £61  9s.  6d.  in 
mpsot  of  damage  caused  to  a  cargo  of  oats  and 

(a.)  Bepoiied  by  C.  F.  Jemmbtt,  Esq.,  Barrister- 
at-Law. 


maize  shipped  on  board  The  Thrunscoe  on  a  voyage 
from  Baltimore  to  Avonmouth  Dock,  and  consigned 
to  the  plaintifiiB. 

The  judgment  of  the  court  below,  as  transmitted 
to  the  registrar  of  this  court,  was  as  follows : 

His  Honour  Judge  Austin. — In  this  case  the  short 
point  which  I  have  to  consider  is  whether  or  not  the 
damage  to  the  maize  and  oats  which  is  sought  to  be 
recovered  in  this  action  is  damage  referable  to  what 
are  commoidy  called  perils  of  the  sea,  or  whether  or 
not  it  is  referable  to  either  unwa worthiness  of  the 
ship  or  defect  in  stowage. 

Now,  the  story  is  a  very  short  one ;  and,  indeed, 
with  regard  to  most  of  the  facts  there  is  hardly  any 
controversy  at  all.  The  Thrunscoe  sailed  from  Balti- 
more, being  a  new  ship,  and  encountered  an  excep- 
tionally heavy  storm,  which  lasted  for  about  seven 
days,  during  which  time  the  ventilators  had  all  to  be 
dosed.  She  had  on  bourd  a  cargo  of  maize  and  oats, 
and  when  she  arrived  at  Avonmonth  it  was  found  that 
the  cargo  in  No.  2  lower  hold  had  been  very  seriously 
damaged  in  the  way  I  will  describe  presently.  The 
cargo  in  No.  3  bold  had  been  slightly  daoiaged ;  the 
carffo  in  No.  2  'tween  decks  slightly  damaged ;  and, 
affam,  there  was  a  certain  amount  of  damage  in  the 
'mwartships  bunker.  I  have  no  doubt  that  the 
damage  which  the  plaintiffii  seek  to  recover  here  is 
damage  which  is  the  result  of  what  has  been  called 
roasting  or  baking,  as  distinguished  from  ordinary 
heating  of  a  cargo  where  that  cargo  has  either  got 
wetted  by  salt  water,  or  has  been  shipped  in  a  damp 
state  and  has  fermented.  It  is  damage  oy  roasting  and 
baking  which  has  proceeded  from  heat  generated  in 
the  engine  space.  Mx»  Bailhache  says,  concedinp^  that, 
he  is  entitied  to  a  verdict.  In  my  opinion  he  is  not. 
He  says  he  is  entitied  to  a  verdict  for  two  reasons. 
He  says  he  has  Mr.  Eilbum  in  this  dilemma ;  either 
the  slup  was  not  reasonably  fit  for  the  voyage  across 
the  Atiantic,  or,  if  she  was  reasonably  fit,  there  was 
neglip^ce  in  tiie  stowage.  If  he  had  brought  sub- 
stantive evidence  to  show  that  this  method  of  con- 
struction, which  existed  in  the  case  of  The  Thrunscoe, 
which  is  admittedly  the  most  modem,  was  improper 
in  any  way  or  lacking  in  anything  which  a  careful 
shipbuilder  would  put  into  a  ship,  or  if  he  had  shown 
that  precious  cargoes  could  not  be  carried  in  The 
Thrunscoe  under  ordinary  circumstances  without 
injury  in  the  way  of  bakmg,  I  should  be  inclined 
to  be  with  him  on  the  ground  of  seaworthiness.  I 
entirely  agree  that  the  shipowner  must  provide  a 
ship  reasonably  fit  for  the  carriage  of  the  goods  for  the 
pamoular  voyage.  In  my  opinion  the  evidence  goes 
to  show  that  the  shipowner  md  perform  that  obliga- 
tion in  this  particular  case.  In  my  opinion  there  was 
no  default  in  stowage — ^no  negligence  by  way  of 
improper  stowage.  Mr.  Bailhache  hardly  pressed 
that  when  he  was  cross-examining  or  examining 
the  witnesses,  and  he  put  it  upon  me  in  argument 
as  being  one  of  the  horns  of  the  dilemma  which 
one.  has  to  face  in  tiiis  case.  In  my  opinion  there 
was  no  evidence  which  I  could  seriously  consider 
of  improper  stowage  here.  In  my  opinion  that  which 
happenea  was  the  result  of  the  heat  generated  in  the 
engme  space  being  detained,  so  to  speak,  and  kept 
down  below  by  the  dosing  of  the  ventilators  for  a 
period,  which  no  reasonable  man  could  be  expected 
to  contemplate  even  in  January  crossing  the  Atlantic. 

It  appears  from  the  evidence  that  the  ventilators 
were  closed  for  a  period  of  seven  days,  during  which 
time  heat  generated  in  the  engine  space  which 
ordinarily  would  have  got  through  the  many  ventila- 
tors which  were  present.  Mr.  Bailhache  hardly 
cross-examined  as  to  the  number  of  ventilators.  It 
was  asserted,  and  scarcdy  denied,  that  there  were  many 
ventilators  ard  efficient  ones  if  they  were  able  to  be 
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opened.  For  seven  days  they  were  all  stopped  up. 
The  heat  went  on  inoreasing  and  getting  worse  and 
worse  in  No.  2  lower  hold,  where  the  main  damage 
took  place,  and  never  had  a  chance,  so  to  speak,  of 
getting  away  from  the  grain.  In  my  opinion,  that 
was  the  direct  cause  of  the  injmry — the  direct  cause 
of  this  ag^in  being  the  closing  of  the  ventilators, 
which  was  the  direct  result  of  perils  of  the  sea 
through  which  the  ship  was  going.  Those  on  board 
the  ship  were  bound  to  do  something  to  prevent  the 
ventilators  being  a  source  of  danger  to  the  ship. 
They  were  bound  to  dose  them  and  keep  them 
closed  for  an  inordinate  time  in  conseqaence  of  the 
inordinate  and  extraordinary  perils  of  the  seas.  For 
this  reason  I  have  come  to  the  conclusion  that,  so 
far  as  No.  2  lower  hold  is  concerned,  the  shipowner 
is  not  liable.  I  feel  a  certain  amount  of  difficulty  in 
deciding  as  to  his  liability  or  non-liability  with 
regard  to  the  other  damaged  portions  of  the  cargo. 
It  is  true  that  in  the  upper  portions  of  the  cargo 
there  which  were  contained  in  the  'tween  decks  and 
thwartship  banker  there  was  a  certain  amount  of 
baking  which  extended  for  a  very  short  space  from 
the  bulkhead.  Below  in  No.  2  hold  the  baking  went 
a  very  long  way ;  there  was  more  difficulty  of  venti- 
lation down  below  than  there  was  up  above  according 
to  the  evidence.  It  seems  to  me  that  it  is  more 
reasonable  to  attribute  the  baking  in  the  upper 
portions  of  the  cargo— that  is  to  say,  in  the  'tween 
decks  and  the  'thwartship  bunker — to  the  want  of 
ventilation,  which  was,  as  I  have  said,  the  result  of 
a  peril  of  the  sea,  than  to  attribute  it  to  unsea- 
worthiness or  bad  stowage.  In  the  result,  though 
there  has  been  a  payment  into  court,  I  find  the 
defendants  are  not  liable  for  any  portion  of  the 
damages  at  all,  and  there  must  be  a  verdict  for  the 
defendants  with  costs,  and  an  order  will  be  made  for 
the  payment  out  to  the  defendants  of  the  moneys  paid 
into  court.  I  give  leave  to  appeal  if  leave  is  neces- 
sary. 

The  appeal  was  heard  by  a  Divisional  Court  of  the 
Admiralty. 

T,  G,  Oarver  and  Bailhache,  for  the  appellant. 

Sir  Walter  Phillimort  and  Kilhum^  for  the  respon- 
dents. 

The  Freedom,  L.  E.  3  P.  C.  694 ;  The  Xantho,  36 
W.  B.  353,  12  App.  Cas.  503 ;  and  Hamilton,  Eraser, 
&  go,  V.  Pandorf,  36  W.  E.  369,  12  App.  Cas.  518, 
were  referred  to. 

Jeunb,  p. — The  findings  of  fact  of  the  learned 
county  court  judge  are  conclusive  in  this  case.  He 
found  that  the  damage  in  question  was  caused  by 
heat  surrounding  the  engine  and  boiler  space,  that 
the  ship  was  fit  to  carry  the  cargo  on  this  voyage, 
and  that  the  damage  was  not  the  result  of  improper 
stowage,  but  was  the  result  of  the  closing  of  the 
ventilators  during  the  period  of  seven  days  in  a  storm 
of  exceptional  severity  and  duration ;  that  the  ship 
was  provided  with  sufficient  ventilators  to  carry  off 
the  heat  from  the  bulkheads,  but  all  the  ventilators 
were  necessarily  closed  during  the  storm  for  the 
safety  of  the  step.  It  appears,  therefore,  that  the 
learned  judge  has  found,  and  I  see  no  reason  to  doubt 
the  correctness  of  the  finding,  that  the  ship  was 
seaworthy,  that  the  stowage  was  proper ;  and,  thirdly, 
that  it  was  the  exceptional  character  of  the  storm 
which  caused  the  ventilators  to  be  closed.  With 
regard  to  the  principal  damage — that  is,  to  the  carg^ 
in  No.  2  hold,  it  was  quite  clear  that  the  air  which 
should  circulate  between  the  wooden  sheathing  and 
the  bulkhead  and  so  prevent  the  heat  of  the  engines 
reaching  the  cargo  was  stopped  by  reason  of  the 
ventilators  being  closed,  and  that  that  was  due  to 
the  necessity  imposed  by  the  severity  of  the  storm. 


Under  these  circumstances,  dealing  with  that  part  of 
the  cargo  alone,  it  appears  to  me  the  severity  of  the 
weather  was  a  proximate  cause  of  that  damage  beoaote 
the  close  of  the  ventilators  was  due  to  that  cause. 
Then  it  is  said,  and  that  is  tbe  only  part  of  the 
case  which  does  not  appear  to  me  to  be  quite 
dear  upon  the  finding  of  the  learned  judge  of 
the  coivt  bdow — that,  in  two  other  parts  of 
the  ship — namdy,  in  the  'thwartship  bunker  and 
No.  3  hold,  there  was  direct  contact  of  the  grab 
with  the  bulkhead,  and  the  bulkhead  being  heated 
produced  the  damage;  but  the  true  effect  of  this 
finding  appears  to  be  that  these  two  causes  of  the 
damage  in  these  two  cases  was  the  same  as  the  esnss 
in  the  case  of  the  cargo  in  No.  2  hold«  and  that  the 
comparative  little  damage  that  was  done  in  those 
two  case  would  not  have  occurred  if  the  ventilatioB 
of  the  ship  could  have  been  kept  in  its  normal  con- 
dition. In  that  finding  I  concur.  For  these  reasooi 
I  think  the  judgment  of  the  learned  county  court 
judge  is  right. 

Barnes,  J. — It  has  not  been  dear  to  me  duitog 
the  arg^uments  whether  this  was  an  appeal  upon  laet 
or  upon  law,  but  assuming  it  to  be  an  appeal  upon 
both  grounds,  the  first  question  is  whether  the  findmgi 
of  the  learned  county  court  judge  upon  the  facts  sie 
wrong. 

Now,  these  findings  are  set  out  in  the  record  and 
the  learned  President  has  read  them.  After  looking 
into  the  evidence  it  appears  to  me  that  there  is  no 
ground  for  holding  that  the  decision  of  the  learned 
county  court  judge  upon  the  facts  is  erroneous.  I 
think  that  that  finding  is  in  acoordanoe  with  tfaa 
weight  of  the  evidence,  and  it  results  from  the  finding 
that  the  ship  was  a  ship  fit  to  carry  the  oaigo  in 
question  and  that  there  was  no  improper  stowage 
Counsel  for  the  appellants  have,  however,  contenoM 
that,  assuming  the  findings  of  fact  to  be  correct,  the 
damage  which  occurred  in  the  case  is  not,  as  a  matter 
of  law,  within  the  exceptions  in  the  bill  of  lading. 
The  exceptions  in  the  bill  of  lading  indude  "  fire  al 
sea  or  on  shore,  acddents  from  maohinecy^  boilen, 
steam,  or  any  other  acddents  of  the  seas."  It  is  to 
be  borne  in  mind  that  the  contract  is  for  the  canisge 
of  goods  in  a  steamship  and  that  the  exceptions  rdi^ 
to  a  contract  of  carriage  of  goods  on  a  steamship. 

The  judge  of  the  court  below  has  found,  aftsr 
stating  that  the  ship  was  fit  to  carry  the  cargo  and 
that  the  cargo  was  properly  stowed,  that  the  damage 
was  caused  by  heat  proceeding  from  the  bulkheus 
surrounding  the  engine  and  bouer  spaoe,  and  that  this 
damage  was  the  result  of  closing  the  ventiktofs 
during  a  period  of  seven  days  in  a  storm  of  excep- 
tional severity  and  duration.  He  has  found  that  the 
ship  was  provided  with  suffident  ventilators  to  carry 
off  the  heat  but  that  they  were  necessarily  cloeed  d 
the  safety  of  the  ship.  The  ship  being  a  fit  ship  to 
carry  the  cargo  and  the  cargo  being  properly  stowed, 
it  is  difficult  to  see  what  more  the  shipowner  could 
do.  The  findings  of  the  county  court  judge  mesa 
that  in  the  drcumstances  the  vessel  mot  with  sock 
extraordinary  weather  that  the  servants  of  the  ship- 
owner were  compelled  to  dose  the  ventilators  for  s 
period  which  nobody  could  reasonably  oontemplate, 
and  that  that  practically  prevented  the  heat  wluch  ii 
generated  in  the  usual  course  of  the  voyage  of  t 
steamship  from  getting  away,  and  that  therefore  the 
severity  of  the  weather  was  the  direct  oaose  of  the 
damage  which  occurred.  In  my  judgmeQt  when  oooe 
the  meaning  of  this  finding  is  realized  it  becomes  detf 
that  this  damage  was  the  direct  result  of  the  aoddeafti 
of  the  seas.  I  therefore  agree  that  tiiis  appeal  muA 
be  dismissed. 

Solidtors  for  the  appellants,  Ince,  Colt,  ^  Twx, 

Solicitors  for  respondents,  Holman^  Bindwood,  A  OvJ 
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OoiTXT  OP  Appeal. 


In  bb  Stbysns. 


CotTBT  OF  ApFBAL. 


({Court  of  apyeaU 

From  Ghao.  Div.  1 

[Uadkj,  M.B.,  and  Obifcty  and 
Vaogban  Williams,  L.JJ.)      j 


Nov.  9, 10, 11; 
Deo.  9. 


In  re  Stevens. 
CooEB  V.  Stevens,  (o.) 

BxeaUor— Acting  he/ore  orohate — JMow  in  proving  wiU 
—Recovering  outstanaing  <usd» — Wil/xd  defavdU 

A  testator  died  in  1882,  and  his  will  was  proved  in  1889. 
A  policy  of  insurance  on  the  testator's  life  could  not  he 
fSl  in  tmUl  probate  was  obtained^  and  meanwhile  interest 
§t  the  rate  of  five  per  cent,  per  annum  was  paid  upon  a 
debt  of  the  testator, 

Hdd  (affirming  North,  J.,  45  W.  E.  284,  [1897]  1 
Ch.  422),  that  the  delay  in  proving  the  wiU  and  getting 
»  ike  numey  due  ypon  the  policy  did  not  amount  U> 
wil/td  default^  and  that,  consequently^  the  ordinary 
ammtits  against  the  executors  ought  only  to  be  taken. 

Appeal  of  the  plaintiff  from  the  decision  of  North, 
I  (reported  45  W.  B.  284,  [1897]  1  Ch.  422). 

Gardner  Christopher  Stevens  made  his  will  on  the 
12th  of  Febmary,  1880,  and  appointed  Charles 
fnderick  Stevens,  Matthew  SaUitt  Emerson,  and 
John  Sewell  execntors. 

The  testator  died  on  the  23rd  of  December,  1882, 
and  the  will  was  pruved  by  0.  F.  Stevens  alone  on 
the  Idth  of  October,  1889.  The  testator  was  entitled 
to  a  policy  of  £676  in  the  Scottish  Widows'  Assoranoe 
OfBee,  which  became  payable  on  the  21st  of  March, 
1883.  This  som  was  paid  on  the  18th  of  November, 
18((9,  with  £45  Is.  4d.  interest  at  the  rate  of  1  per 
etiit  from  the  2l8t  of  March,  1883,  to  the  21st  of 
Mofemher,  1889. 

The  policy  was  mortgaged  to  the  testator's  bankers, 
XnoB.  Oomey,  as  secunty,  and  was  in  their  posses- 
lion  at  the  time  of  his  death.  Meanwhile  interest  at 
the  rate  of  5  per  cent,  was  paid  opon  the  mortgage 
debt  due  by  the  testator,  and  the  difference  in  interest 
tbtii  paid  and  received  was  £157  14s.  8d. 

Bmenon  was  a  solicitor,  and  denied  that  he  had 
■oted  as  an  exfcntor ;  bat  he  had  acted  as  solicitor  for 
Stereos,  who  subsequently  proved  the  will,  with 
ngard  to  certain  actions  against  the  estate  of  the 
ttitafeor.  There  was  no  appeal  on  this  point,  North, 
J.,  having  found  that  Emerson  had  acted  as  an  eze- 


All  the  three  execntors  named  in  the  will  wrote  a 
Wtter  to  the  Scottish  Widows'  Assurance  Society  on 
the  28th  of  July,  1883,  requesting  that  the  policy- 
aoMys  miffht  be  paid  to  Messrs.  Gumey,  being 
of  the  testator,  but  the  society  declined  to 


i  the  payment  until  probate  was  taken  out. 
The  action  was  brought  by  one  of  the  residuary 
legatees,  asking  for  an  admimstration  decree  against 
'^  and  fimerson  upon  the  footing  of    wilful 


North,  J.,  directed  the  ordinary  accounts  to  be 
taken  against  both  the  defendant  executors,  but  de- 
'  to  make  any  order  upon  the  footing  of  wilful 


The  reeidaary  legatee  appealed. 

Butcher^  Q.C.,  and  Methold,  for  the  appellant.— 
The  delav  on  the  part  of  the  executors  to  take  out 
pnhate  rar  seven  years  and  get  in  outstanding  assets 
of  the  testator's  estate  clearly  amounted  to  wilful 
default :  Be  Brogden,  Billing  v.  Brogden,  37  W.  B.  84, 
S8  Ol  D.  546.  The  same  principle  applies  to  exe- 
eators  as  to  trustees,  in  getting  in  the  trust  estate. 


(a.)  BepoTted  by  W.  Shallcboss  Goddasd,  Esq.» 
Banistar-at-Law. 


See  also  Seaman  v.  Everad,  2  Lev.  39;  Hall  v. 
Halletty  1  Cox  134.  Even  though  no  capital  is  lost, 
they  are  liable  for  the  loss  of  interest  resulting  to 
the  estate  through  their  default. 

Swinfen,  Eady,  Q.C,  and  Christopher  James,  for 
the  respondents,  used  the  same  arguments  as  in  the 
court  below. 

Butcher,  Q,C  in  reply,  referred  to  Freake  v.  Crane- 
feldty  3  My.  &  Cr.  499;  Burdfck  v.  Garrick,  18  W.  B. 
387,  li.  E.  5  Ch.  App.  233;  Rowsell  v.  Morris,  22 
W.  E.  67,  L.  E.  17  Eq.  20. 

Cur*  adv,  vult. 

Dec.  9. — ^Ldtdley,  M.E. — In  this  case  a  residuary 
legatee  has  brought  an  action  against  his  testator's 
executors  seeking  not  only  the  ordinary  accounts  of 
their  receipts  and  payments,  but  also  an  account 
against  them  on  the  footing  of  wilful  default.  So 
far  as  the  plaintiff  seeks  to  churge  tiiem  with  wilful 
default  the  action  has  been  dismissed  with  costs,  and 
from  this  decision  the  plaintiff  has  appealed.  The 
testator's  assets  got  in  by  the  executors  are  said  not 
to  be  sufficient  to  pay  his  debts.  Hence  the  import- 
ance of  the  case  to  the  plaintiff.  Two  acts  of  wilful 
default  artf  relied  upon  and  have  to  be  considered.  The 
first  is  that  the  executors  omitted  to  get  in  a  debt 
alleged  to  have  been  due  to  the  testator  at  his  death 
from  a  person  named  Clarke.  The  facts  as  to  this  are 
complicated,  and  the  pleadings  are  somewhat  em- 
barrassing. But  having  regard  to  the  mode  in  which 
this  part  of  the  case  was  dealt  with  in  the  court 
below,  it  would  be  unjust  to  the  defendants  to  treat 
the  pleadings  as  admitting  that  there  was  such  a 
debt,  and  so  far  as  evidence  goes,  no  such  debt  was 
proved  either  before  North,  J.,  or  before  us. 

The  next  act  of  wilful  default  charged,  was  the  omis- 
sion on  the  part  of  the  executors  to  enable  a  secured 
creditor  of  the  testator  to  realize  his  security  sooner 
than  he  did.  The  consequence  of  this  omission  was 
that  the  testator's  estate  had  been  diminished  by  the 
amount  of  interest  which  would  have  been  saved  if 
the  security  had  been  recdized  sooner.  The  security 
was  a  policy  for  £676  on  the  testator's  life ;  he  had 
deposited  it  with  other  documents  of  value  with  his 
bankers,  and  at  his  death  there  was  due  to  them  on 
those  securities  £1,700  odd.  The  policy  was  pledged 
for  much  more  than  it  was  worth.  If  the  executors 
had  in  their  hands  assets  sufficient  to  pay  the  debts  of 
the  deceased,  including  the  debt  due  to  the  bankers, 
the  executors  ought  to  have  paid  the  bankers  off;  and 
if,  instead  of  doing  this,  they  kept  assets  in  their 
hands  and  allowed  interest  to  run  up  against  the 
estate,  and  ultimately  had  to  pay  more  than  they 
would  have  had  to  pay  if  they  had  not  delayed  pay- 
ing the  bankers  the  amount  due  to  them,  the  execu- 
tors would  have  been  guilty  of  a  devastavit,  and  would 
be  disallowed  the  interest  thus  unnecessarily  paid  by 
them.  The  policy  was  not  assigned  to  the  bankers, 
and  they  cotUd  not  give  a  valid  receipt  for  the  policy 
moneys  without  the  concurrence  of  the  executors. 
Moreover,  the  insurance  office  which  had  to  pay  the 
policy  would  not  pay  the  bankers,  even  with  the  con- 
currence of  the  executors,  until  the  testator's  will  had 
been  proved.  For  some  reason  or  other  the  executors 
did  not  wish  to  prove  it,  and  although  eventually  one 
of  them  did  prove  the  will,  the  other  has  not  proved 
it  yet.  As  soon  as  the  will  was  proved  the  buikers, 
or,  rather,  a  person  to  whom  they  had  assigned  their 
debt  and  their  policy,  obtained  the  policy-moneys, 
with  the  assistance  of  the  executor  who  had  proved, 
and  the  debt  was  reduced  by  the  amount  received 
from  the  insurance  office.  It  must  not  be  overlooked 
that,  although  the  executors'  accounts  have  not  yet 
been  certified,  they  have  been  fully  investigated,  and 

12 


178 


THE  WEEKLY  REPORTER.       (j«i.«,i««.i       Vol  XLYi 


Court  of  Appeal. 


In  be  Stevens. 


COTTRT  OF  ApFIAL. 


there  is  no  proof  even  now  that  the  executors  did 
wrong  in  not  paying  off  the  bankers  and  so  reducing 
the  policy  and  getting  in  the  asset  which  it  repre- 
sented. In  the  absence,  however,  of  such  evidence  I 
am  unable  to  see  how  a  case  of  wilful  default  can  be 
established.  If  debts  are  paid  in  the  wrong  order  to 
the  detriment  of  the  creditor  the  executor  is  of  course 
answerable.  The  payment  would  be  disallowed  in 
taking  the  account  of  the  receipts  and  payments. 
But  the  payment  of  debts  even  in  a  wrong  order  is 
not  a  wrong  entitling  a  legatee  to  relief,  nor  does 
such  payment  amount  to  wilful  default;  and  it  is 
wilful  default  which  we  have  to  consider  here. 

It  is  urged  that  it  is  the  duty  of  an  executor  to 
prevent  any  loss  to  his  testator's  estate  which  it  is  in 
his  power  to  prevent.  But  this  proposition  is  far  too 
wide,  as  is  shown  inter  alia  by  Turner  v.  Turner ^  1 
Jac.  &  W.  39,  in  which  it  was  held  that  an  executor's 
right  of  paying  one  creditor  before  another  justified 
him  as  against  a  legatee  in  paying  even  a  simple 
contract  debt  not  bearing  interest  in  preference  to  a 
specialty  debt  bearing  interest,  although  the  estate 
was  diminished  by  the  additional  interest  which  had 
ultimately  to  be  borne.  A  wrongful  payment  is  one 
thing,  and  can  be  set  right  by  disallowing  it  when 
the  executor  brings  in  his  account.  But  if  it  is  sought 
to  charge  him  with  loss  attributable  to  some  other 
breach  of  duty,  call  it  wilful  default  or  by  any  other 
name,  such  breach  of  duty  must  be  proved,  and  if  no 
sufficient  proof  or  even  primd  facie  evidence  of  it  is 
given,  it  is  not  right  to  insert  in  the  judgment  any 
declaration  of  liability,  or  even  an  inquiry  as  to 
liability  based  upon  such  supposed  breach  of  duty. 
In  the  present  case  no  evtdeuce  of  any  such  breach  of 
duty  has  been  given,  and  the  attempt  to  charge  the 
executors  with  more  than  they  have  received  has 
failed.  Whether  any  payment,  by  which  the  executors 
seek  to  discharge  themselves,  ought  or  ought  not  to 
be  disallowed  must  be  decided  hereafter.  That 
question  is  not  before  us  now.  This  appeal  fails,  and 
must  be  dismissed  with  costs. 

I  have  preferred  to  base  my  judgment  on  the 
above  ground  rather  than  to  investigate  the  ques- 
tion whether  executors  who  delay  proving  their 
testator's  will  can  be  rendered  liable  for  losses 
which  they  could  have  avoided  if  they  had  proved 
it  earlier.  In  the  present  case  the  will  has  been 
proved  by  one  of  the  defendants,  and  the  court, 
therefore,  has  the  probate  before  it.  The  probate 
shows  that  both  defendants  are  appointed  execu- 
tors by  the  will,  and  it  is  proved  that  both  of  them 
have  accepted  the  office  of  executor  by  acting  in 
the  administration  of  the  testator's  estate.  Under 
these  circumstances  I  fail  to  see  upon  what  principle 
they  can  derive  any  benefit  from  delaying  to  obtain 
probate.  It  appears  to  me  that,  having  accepted 
office,  they  ought  to  be  treated  as  executors  as  from 
that  time,  and  not  simply  as  executors  de  eon  tort,  as 
their  counsel  contended.  It  is  unnecessary,  however, 
to  pursue  this  inquiry, 

Chitty,  L.J. — North,  J.,  has  dismissed  the  action 
80  far  as  it  claims  relief  on  the  footing  of  wilful 
default,  and  has  made  against  both  the  defendants 
Stevens  and  Emerson  as  executors,  the  common 
decree  under  which  they  have  to  account  for  assets 
receive*!  The  will  was  not  proved  until  1889, 
nearly  seven  years  after  the  testator's  death,  when 
probate  was  obtained  by  Stevens  alone.  The  pro- 
bate shows  that  Emerson  also  was  appointed 
executor.  North,  J.,  has  held  that  Emerson  ac- 
cepted the  office  by  intermeddling  with  the  assets  in 
1883.  There  is  no  appeal  from  this  part  of  the  jndg- 
mont. 

The  statement  of    claim    raised  several  cases  of  I 


devastavit  or  of  wilful  default  against  the  ezeouton; 
but  the  appeal  is  confined  to  two. 

The  first  is  the  case  of  Clarke,  an  alleged  debtor, 
which  may  be  disposed  of  in  a  few  words.  The 
plaintiff,  who  is  one  of  several  residuary  le^tsei, 
failed  to  prove  that  there  was  any  debt  owing  I7 
Clarke.  Proof  of  the  debt  is  the  fouadation  of  s 
wilful  default  decree.  When  the  debt  is  proved  th« 
burden  is  thrown  ou  the  executor  to  show  why  ha 
did  not  get  it  in  {Sti/les  v.  Guij,  1  Mac.  &  G.  422.  ud 
In  re  Brogden,  Billing  v.  Brogden).  I  am  satufi^  bj 
the  judge's  notes  and  the  statements  of  ooanael  thtt, 
although  the  £4.000  promissory  notes  given  by 
Clarke  to  the  testator  wnre  mentioned,  the  only 
substantial  contest  before  North,  J.,  was  confined  to 
the  £395.  The  evidence  pit  in  consisting  of  the 
agreement  and  the  valuation  coupled  with  ths 
admission  that  notes  for  £4.000  only  were  taken  tad 
the  fact  that  Clarke  w«^  in  court,  and  ooald  hvn 
been  called  by  the  plaintiff,  all  went  to  show  thai  the 
£395  was  not  owing  an  the  testator'^  death.  The 
inference  was  that  that  sum  had  beenp^id  or  satiiAed 
in  the  testator's  lifetime. 

The  other  case  relates  to  the  policy  for  £676  whieh 
became  payable  in  March,  1883.  Thii  policy  wm 
mortgaged  by  the  testator  with  other  securities  for  in 
amount  far  exceeding  the  sum  recoverable  under  the 
policy.  The  mortgage,  which  was  held  by  the 
testator's  bankers,  was  effected  by  a  deposit  of  the 
policy  and  a  memorandum.  As  there  was  no  assiga- 
ment  of  the  policy  within  the  Policies  of  Insurftooe 
Act,  1867,  the  bankers  could  not  sue  the  insnranoe 
office.  The  right  of  action  at  law  remain<)d  vested  io 
the  executors.  But  inasmuch  as  the  policy  wu 
equitably  mortgaged  for  an  amount  in  excess  of  iti 
value,  the  executors,  assuming  they  had  proved  the 
will,  could  not  have  sued  for  or  recovered  the  policf 
moneys  or  any  part  of  them ;  they  were  not  entitled 
to  receive  the  moneys  without  the  consent  of  the 
mortgagees,  and  there  is  no  evidence  or  evensng- 
gestion  that  the  mortgagees  would  have  consented 
to  the  receipt  of  the  moneys  by  the  execators.  The 
only  proceedings  which  they  could  have  taken 
against  the  bankers  or  their  assignee  Mannwasaa 
action  to  redeem,  in  which  they  might  have  joined 
the  insurance  office  as  defendants.  The  result 
appears*  to  be  this:  the  executors  could  not  be 
charged  under  what  is  termed  a  wilful  default  deorae, 
Under  such  a  decree  the  executors  are  charged  with 
what  they  have  received  or  might  have  received  hot 
for  their  wilful  default  or  neglect. 
But  the  case  does  not  rest  here.    If  on  the  lieti 

E roved  a  case  of  devastavit  by  negligence  is  estab- 
shed  other  than  what  is  technically  termed  wilfal 
default,  the  court  ought  to  make  the  proper  declara- 
tion against  the  executors.  The  loss  alleged  is  Uw 
difference  between  the  interest  allowed  by  the  in- 
surance office  and  the  interest  which  the  mortgage 
debt  carried,  a  difference  of  4  per  cent.  The  charts 
made  by  the  pUintiff^s  pleading  is  not  merely  for 
wilful  default,  it  is  also  for  a  devastavit,  1  pause  for 
a  moment  to  say  that  on  taking  the  oommon  fonn 
account  of  their  receipts,  executors  can  properly  be, 
and  are  often,  charged  with  &  devastavit  arising  on  the 
accounts  themselves.  On  taking  the  acoount  thef 
stand  charged  with  their  receipts ;  and  if  they  seek 
to  discharge  themselves  by  unlawful  payments  their 
discharge  is  disallowed.  Further,  if  on  taking  the 
accounts  it  appears  that  the  executors  have  im- 
properly retained  balances  in  their  own  hands,  tbej 
are  liable  to  be  charged  interest  on  the  balances, 
although  no  such  charge  is  raised  on  the  pleading 
For  this  purpose  an  ^ditional  inquiry  is  generady 
directed.  The  charge  of  interest,  when  it  is  made  by 
the  court,  rests  upon  the  foundation  of  a  devaUaviL 
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Where  a  charge  of  the  nafcore  now  under  considera- 
tion it  made  by  the  pleadings,  the  general  rule  is  that 
itoaght  to  be  dispoeed  of  at  the  trial  (see  Smith  y. 
AmUage,  32  W.  B.  88,  24  Oh.  D.  727).  But  the 
mle  is  not  universal,  and  there  may  be,  and  are,  cases 
whtre  it  would  be  proper  to  direct  an  inquiry.  The 
phtntiff's  counsel  on  this  appeal  ask  for  a  declaration 
of  lishility,  or,  in  the  alternative,  for  an  iAquiry. 
Kow,  in  this  case  there  is  the  fact  that^an  order  for 
•dmhnstiation  against  Stevens  alone  had  been  made 
at  the  instance  of  another  residuary  legatee.  The 
aoooonts  had  been  taken,  and  were  ready  for  the 
flhififdeik's  certificate;  but  no  certificate  had  been 
■ads.  North,  J.,  stayed  all  further  proceedings 
uder  that  order,  with  Uberty  to  adopt  the  proceed- 
IB^  nnder  it  in  this  action.  It  is  plain  that  the 
muMroos  charges  in  the  plaintiff's  pleadings  in  this 
adkm  are  in  great  measure  foundect  ux)on  a  know- 
ladge  of  the  aooounts  in  the  former  action. 

"Hie  charge  asrainst  the  executors  resolves  itself  into 
sdisige  that  uiey  were  answerable  to  the  plaintiff 
sod  the  other  residuary  legatees  for  loss  arising  from 
their  negligence  in  not  paying  off  sooner  than  they 
<fid  the  interest-bearing  debt  secured  by  the  mortgaga 
Bus  charge  does  not  appear  to  me  to  rest  upon  the 
qetitaon  whether  it  was  their  duty  to  have  proved  the 
vin  sooner  than  they  did.  I  will  assume  that  they 
eumot  set  up  their  delay  in  proving  the  will  as  a 
defenos,  and  that  they  stand  in  the  same  position  as 
Htheyhad  both  proved  the  will  in  1883,  when  by 
istarmeddllng  they  accepted  the  office.  But  to  make 
jood  the  proposition  that  the  executors  are  liable  for 
not  paying  off  the  mortgage,  or  in  other  words  for 
aot  redeeming  it,  it  is  incumbent  on  the  plaintiff  to 
Aow  that  the  executors  had  assets  which  they  were 
honnd  to  apply  in  redemption  of  the  mortgage.  I 
mj  '* bound  to  apply"  advisedly,  because  here  there 
eoBMs  in  the  right  of  an  executor  to  prefer  one 
creditor  to  another  of  the  same  degree  at  any  time 
helors  a  decree  for  administration  is  made  by  a  court 
of  cqoity.  Some  few  years  ago  an  attempt  was  made 
to  interfere  with  this  riffht  by  appointing  a  receiver, 
hot  it  is  now  established  that  a  receiver  ought  not  to 
he  ^{pointed  merely  for  the  purpose  of  depriving  the 
oecotor  of  his  right  of  preference.  It  suffiops  to 
nfer  on  this  point  to  Stirling,  J.'s,  decision  In  re  WelU, 
MohaeyY.  Brooke,  39  W.  B.  139,  45  Ch.  D.  569,  where 
the  anthorities  are  cited  and  dealt  with.  Where  an 
(xeentor  has  assets  in  his  hands  which  he  ought  to 

am  payment  of  an  interest-bearing  debt  he  is 
for  the  loss  to  the  estate  occasioned  by  his 
ssjnstifiable  nwleot  and  delay  in  paying  the  debt 
(ic*  Seaman  ▼.  See,  Adminisiraior  of  Everad,  2  Lev. 
M)*  But  he  is  not  liable  for  loss  accruing  to  the 
nhite  by  reason  of  his  paying,  in  exercise  of  his  right 
to  prefer,  a  non-interest-bearing  debt  before  an 
■terest-bearing  debt.  This  is  established  by  Turner 
V.  Tmmer,  and  by  Robinson  v.  Cumming,  2  Atk.  409, 
vhete  tile  executor's  claim  for  fifteen  years'  interest 
sa  his  own  interest-bearing  debt  was  allowed.  The 
^^ntiff  has  not  proved  or  attempted  to  prove  that 
tte  executors  had  at  any  time  before  the  actual  p^y- 
hcot  of  the  mortgage  debt  assets  in  hand  sufficient 
ior  its  payment,  much  less  that  they  had  assets  which 
ftsy  were  bound  so  to  apply.  There  is  not  even  an 
Jisgation  to  any  such  effect  in  the  plaintiff's  state- 
totnt  of  daim. 

For  these  reasons  I  think  that  no  declaration  of  the 
ttecBtor's  liability  ought  to  be  made,  and  on  the 
fcets  that  no  sufficient  ground  has  been  shown  for 
pmtmg  an  inquiry. 

It  wiu  be  observed  that  I  have  not  rested  my  judg- 
it  on  any  supposed  duty  of  the  executors  to 
nnntobato.  It  may  be  that  their  delay  in  obtain- 
psooate  would  not  afford  any  defence  to  a  charge 


of  wilful  default  or  of  negligence,  for  which  other- 
wise they  were  accountable.  My  opinion  is  that  it 
would  not.  It  is  plain  that  the 'mortgagees  being 
creditors,  and  any  of  the  residuary  legatees, 
could  have  cited  them  to  take  or  refuse  probate.  It 
would  seem  that  this  is  the  only  remedy  against 
executors  for  not  taking  out  probate. 

Vaughan  Williams,  L.J. —The  first  question  to 
be  decided  in  this  case  is  whether  Stevens,  the 
executor  who  has  proved,  can  be  made  responsible  to 
the  estate  for  the  interest  which  has  been  retaioed  by 
the  equitable  mortgagee  of  a  policy  of  assurance  on 
the  liife  of  the  testator,  in  respect  of  that  period 
during  which  the  mortgagee  was  unable  to  get  the 
policy  moneys  from  the  office  by  reason  of  the 
neglect  of  the  executor  to  obtain  probate,  and  thus 
put  himself  in  a  position  to  ^ive  a  proper  receipt  for 
the  policy  moneys.  If  the  executor  is  responsible  it 
must  be  either  in  respect  of  loss  of  assets  received,  or 
which,  but  for  his  wilful  default,  he  might  have 
received,  or  because  he  has  been  guilty  of  such  mis- 
management in  the  administration  as  to  make  him 
liable  to  make  good  the  loss  occasioned  thereby. 
Now  as  to  wilful  default,  accounts  are  not  taken  on 
this  footing  unless  there  has  been  a  loss  of  assets 
received  or  assets  which  might  have  been  received, 
and  there  is  some  difficulty  in  saying  that  the 
executor  either  received  or  might  have  received  these 
policy  moneys.  He  clearly  could,  under  no  circum- 
stances, have  ever  received  the  policy  moneys  except 
subject  to  the  rishts  of  the  mortgagee,  and  never 
could  have  claimed  as  against  the  mortgagee  to  have 
paid  over  to  him  one  smiling  of  the  policy  moneys 
until  the  whole  mortgage  debt  and  interest  had  been 
paid ;  and  inasmuch  as  the  receipt  by  the  mortgagee 
of  the  whole  policy  moneys  would  have  left  a  large 
portion  of  the  mortgage  debt  unpaid  (that  is  to  say, 
the  portion  which  was  only  paid  many  years  later, 
when  certain  promissory  notes  payable  seven  years 
after  date,  which  formed  part  of  the  security  moneys, 
were  realized),  it  follows  that  there  were  in  respect 
of  these  policy  moneys  no  assets  which  the  executor 
received  or  might  have  received  but  for  bis  wilful 
default.  It  is  true  that  he  gave  a  receipt  to  the  office 
for  the  policy  moneys,  but  the  policy,  although  legal 
assets,  was  subject  to  the  lien  of  the  equitable  mort- 
gagee, and  he  was  as  much  entitled  to  receive  the 
amouit  secured  to  him  from  the  insurance  company 
as  if  he  had  had  an  assignment ;  and  if  the  executor 
had  refused  to  concur  in  the  receipt  to  the  office,  a 
court  of  equity  would  have  ordered  payment  to  the 
creditor  {Olaholm  v.  Eovmtreey  0  A.  &  E.  710).  This 
dispqises  of  the  case  so  far  as  it  claims  to  have  the 
accounts  taken  on  the  footiug  of  wilful  default.. 

The  next  question  is  whether  the  executor  could  be 
charged  on  we  taking  of  a  common  account  with  the 
interest  which  became  payable  on  the  unreduced  debt 
during  the  period  of  delay  in  obtaining  probate. 
Now,  the  otily  mode  in  which  this  could  be  worked 
out  is  by  charging  the  executor  with  the  full  amount 
of  the  policy  moneys  as  a  legal  asset  received,  and 
allowing  him  against  this,  only  the  principal  and 
interest  on  so  much  of  the  debt  as  would  have 
remained  if  the  policy  moneys  had  been  received  at 
the  time  when  they  might  have  been  received  if  the 
executor  had  not  delayed  to  obtain  probate,  and  by 
^iJlowing  him  the  interest  on  that  part  of  the  debt 
which  might  have  been  paid  off,  but  was  not  paid  off 
by  reason  of  Hie  executor's  delay  in  obtaining  pro- 
bate. This  is  rather  like  the  case  of  disallowing  the 
executor  sums  paid  for  interest  accruing  in  a  case 
where,  baring  assets  sufficient  to  pay  a  debt  carrying 
onerous  interost,  he  neglects  to  pay  off  the  debts  and 
subjects  the  estate  to  interest  for  which  it  would  not 
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have  been  liable  if  be  bad  made  proper  use  of  the 
asuets.  But  it  is  obvioas  that  there  is  this  material 
difference,  that  in  the  one  case  the  executor  has  the 
assets  in  band  and  fails  to  apply  them,  while  in  the 
other  he  has  no  assets  in  hana  ;  and,  according  to  my 
understanding  of  the  taking  of  a  common  account, 
such  an  account  only  relates  to  assets  actually 
received.  It  seems,  therefore,  that  in  the  present 
case  the  executor  cannot  be  charged  with  this  interest 
either  on  the  taJdng  of  an  account  on  the  footing  of 
wilful  default  or  on  the  taking  of  a  common  account. 
If  this  reasoning  is  correct  the  only  mode  in  which 
the  executor  can  be  charged  is  by  an  action  in  the 
nature  of  an  action  for  damages  for  negligence  in 
administration. 

I  shall  deal  next  with  that  question,  but 
before  doing  so  I  wish  to  observe  that  if  he  would 
be  liable  in  such  an  action  I  am  not  sure  that  his 
liability  might  not  be  enforced  by  directing  an 
enquiry  in  the  course  of  taking  the  common  account 
wiUiout  any  substantial  action  for  negligence.  As  to 
the  liability  of  the  executor  to  an  action,  it  is  stated 
p^enerally  in  Williams  on  Executors  that  an  executor 
IS  liable  as  on  a  devastavit  not  only  for  loss  arising  by 
a  direct  abuse  of  the  assets  by  spending  or  consuming 
tiiem,  but  also  for  waste  by  such  acts  of  negligence 
and  wrong  administration  as  will  disappoint  the 
claimants  on  the  assets  ;  and  it  would  seem  from  the 
case  of  Hall  v.  Hallett  that  this  liability  may  include 
a  loss  arising  to  the  estate  by  reason  of  the  estate 
having  to  bear  charges  which  it  would  not  have  had 
to  bear  but  for  the  culpable  negligence  of  the  execu- 
tor. I  may  observe  here  that  none  of  the  forms 
employed  at  law  for  charging  an  executor  as  on  a 
devastavit  seem  to  be  so  framed  as  to  include  a  claim 
for  damages  for  negligent  administration,  all  the 
forms  being  framed  in  terms  applicable  only  to  the 
loss  of  assets  received  or  which  might  have  been 
received;  but  assuming  that  there  is  no  liability 
which  could  be  enforc^  at  law  he  might  still  be 
made  liable  by  an  action  or  bill  as  it  used  to 
be  called  in  equity  to  make  good  the  loss  to  the 
estate  arising  from  his  negligent  administration — 
as  seems  to  have  been  done  in  Hall  v.  Hallett, 
On  the  whole  I  think  that  such  an  action  would 
lie ;  but  the  plaintiff  would  have  to  establish  both  the 
negligence  and  the  damage  resulting  to  the  estate 
thereby ;  and  I  am  not  satisfied  that  either  the 
negligence  or  the  damage  has  been  established  in  the 
present  case.  First,  as  to  the  negligence,  I  think  no 
action  would  lie  for  neglect  to  take  out  probate.  No 
such  action  appears  ever  to  have  been  brought,  and  I 
think  that  the  plaintiff's  only  remedy  is  by  citing  the 
executor  in  the  Probate  Division.  The  negligence, 
whether  you  regard  it  as  negligence  to  take  out 
probate,  or  as  negligence  in  not  tendering  the  offije 
an  official  receipt,  was  not  negligence  of  any  duty 
arising  from  the  trust  accepted  by  him  by  inter- 
meddling ;  and  the  negligence  to  take  probate  was 
mere  negligence  to  obtain  legal  proof  of  the  office, 
the  acceptance  of  which  he  was  by  intermeddling 
estopped  from  denying.  He  was  always  willing  tu 
give  such  receipt  as  he  could,  independently  of  pro- 
bate. Secondly,  as  to  the  damage  I  am  not  satisfied 
that  there  could  have  been  any  surplus  on  the 
realization  by  the  mortgagee  of  his  securities,  and  I 
doubt  whether  such  damage  would  not  have  been  too 
remote  even  if  proved.  The  damage  resulted  not 
only  from  the  executors  not  taking  probate  and 
tendeiing  an  official  receipt,  bat  also  from  the  fact 
that  no  one  else  interested  chose  to  take  out  adminis- 
tration, as  any  person  interested  might  have  done,  by 
taking  the  proper  steps  in  the  Probate  Division. 
Taking  the  view  which  I  do,  it  is  unnecessary  to 
consider   whether   the  fact  that    Stevens  has  now 


proved  increases  his  liability;  but  there  is  a  gmt 
deal  of  authority  to  show  tbai  the  liability  of  s 
named  executor  who  has  not  proved,  bat  has  mtv- 
meddled,  is  limited  to  those  assets  which  be  hn 
received :  Bead  v.  Truelove,  Ambl.  417 ;  Lown/  ?. 
Fulton,  9  Sim.  104;  Williams  on  Bxecutors.  BaA 
an  executor  is  not  an  executor  de  son  tori,  bat  in  thii 
respect  his  liability  seems  to  be  limited  in  the  ssim 
way :  Rogers  v.  Frank,  1  Y.  &  J.  409. 

Appeal  dismissed. 

Solicitors,  8.  8,  Seal,  for  Steavenson,  Darlington; 
White  &  Co.,  for  Emerson,  Norwich. 


Nov.  17.  18. 


From  Chan.  Div.  ^ 

(Idndley,  M.B.,  and  Chitty    [ 

and  Yaughan  WiUiams,  L.  JJ.)  ) 

In  re  Saunders. 
Saunders  v.  Gore,  (a.) 

Settlement — Construction — Appointment  o/doeksufidai 
to  raise  net  sum — Succession  duty. 

The  donee  of  a  power  of  appointment  under  a  sM- 
ment  appointed  so  much  of  the  stock,  Ae,,  as  shfmtdk 
sufficient  to  raise  •*  the  net  sum  of  £2.000  "  to  an  objed 
of  the  power. 

Held,  that  the  appointee  was  entitied  to  receive  thefiH 
sum  of  £2,000  free  from  succession  duty. 

Decison  of  Stirling,  J.' (45  W.  E.  45G,  [1897]  I  Ck 
888),  reversed. 

Banks  v.  Braithwaite,  32  L,  J.  Ch.  35,  douUed. 

Appeal  of  the  plaintiff  from  Stirling,  J.  (reported 
45  W.  E.  456,  [1897]  1  Ch.  888). 

By  marriage  settlement  certain  funds  were  settiad, 
in  the  events  which  happened,  npou  trust  for  the  mk 
(Ellen  Anne  Saunders)  for  life,  and  after  her  deoesM 
upon  the  children  of  the  marriage  as  she  ahoold  by 
deed  or  will  appoint.  In  exercise  of  the  power  ol 
appointment  she  appointed  {inter  alia)  "  that  so  madk 
of  the  stock,  funds,  shares,  and  securities  now  hitt 
by  the  present  trustees  of  the  said  indenture  of  settls- 
ment  upon  and  subject  to  the  trusts  thereof  as  shaft 
be  sufficient  to  raise  the  net  sum  of  £2,000  shall,  sob* 
ject  to  the  life  interest  therein  of  the  said  SUen  Anas 
Saunders  henceforth  belong  and  be  vested  in  Bdwaid 
George  Saunders,  and  be  held  in  trust  for  him,  ths 
said  Edward  George  Saunders,  his  execators,  ad- 
ministrators, and  assigns." 

The  question  raised  on  summons  before  Stilling, 
J.,  was  whether  the  appointee  wa^  entitled  to  recetn 
the  sum  appointed  tu  him  free  froiu  snooeanoA 
duty. 

Stirling,  J.,  following  Banks  v.  Braithwaite,  tt 
L.  J.  Ch.  35,  held  that  the  app  >iutee  took  subject  to 
the  payment  of  succession  duty  by  him. 

The  plaintiff  appealed. 

Cozens-Hardy,  Q.C.,  and  Medd.  for  the  appellaa 
— ^The  true  reading  of  the  appointment  is  **  clear  of 
expenses  and  of  the  duty.  Stirling,  J.,  wat  mid 
by  Banks  v.  Braith*oaite,  which  is  inoonsiateDt  w 
Lord  Laugdale*s  decision  in  Harper  v.  Morley,  2  Ji 
653.  There  is  no  distinction  between  the  woi 
««  clear  "  and  "  net "  :  In  re  Carrie,  36  W.  R  752. 

They  also  referred  to  Wilks  v.  Oroam,  4  W.  K.  69 
2  Jur.  (N.  S.)  798 ;  and  Peareth  v.  Marriott,  31  W.I 
68,  22  Oh.  D.  182. 

Qodefroi,  for  another  subsequent  appointee, 
as  a  defendant,  in  the  same  interest. 


(:7.)  Reported  by  W.  Shalloross  Goddard, 
Barrister-at-Law. 
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COTTET  OP  AfPBAL. 

Swiften  Eady,  Q,G.,  and  Peterson,  for  the  reepon- 
deoti. 

Coaau' Hardy,  Q*C.,  replied. 

Ldblby,  M.B. — ^The  question  in  this  case  tarns 
span  the  <x»istniotion  of  a  deed  appointing  a  certain 
fand,  which  was  the  sabject  of   ike   trusts  of   a 
Bvriage  settlement.      In  the   events    which    have 
kappmed  those  fonds  were  vested  in  trustees  upon 
tniBt  for  lirs.  Saunders  for  her  life,  and,  subject  to 
ker  fife  interest,  upon  such  trusts  for  the  children  of 
theiDirriage  as  she  should  by  deed  or  will  appoint ; 
she  made  various  appointments,  three  of  which  were 
IB  the  same  form,  and  I  will  deal  with  one  of  them. 
Tbe  appointment  runs  thus :  [His  lordship  read  the 
ippoiotment  as  above  set  out,  and  continued :]    Now, 
tbe  question  is  what  is  the  effect  of  the  expression 
"tbe  net  sum  of  £2,000"  in  that  particular  docu- 
BMDt    The  controversy  relates  to  duties  which  are 
Knuewhat  heavy,  and  the  learned  judge  in  the  court 
below  has  construed  this  appointment  in  this  way. 
Hesayi ([1897]  1  Ch.,p.  892) :  '^Applying  that  reason- 
ing,*' the  reasoning  ox  Kindersley,  Y.G.,  in  Banks  v. 
BriUktcaUe,  '*  to  the  present  case,  what  is  given  here 
ii  Dot  the  net  sum  of  £2,000,  but  so  much  of  the  stock 
M  win  be  sn£B€ient  to  raise  the  net  sum  of  £2,000, 
and  when  that  is  ascertained  by  the  proper  calcula- 
ticai,  as  the  Vice -Chancellor  says,  that  particiUar  sum 
of  flock  is  to  belonff  to  the  appointee.    In  my  opinion 
tbe  present  case  falls  within  &e  decision  of  Banks  v. 
BmikwaiU  (which  I  will  refer  to  presently),  and  the 
a|ipointnient  does  not  carry  with  it  the  succession 
mj,  but  the   appointee   takes   subject   thereto." 
^u  ralerenoe  to  that,  I  confess  it  appears  to  me 
thai  what  is  given  to  Mr.  Edward  Saunders  in  this 
SMS  IB  tbe  net  sum  of  £2,000  in  stock.    Though,  of 
tonne,  I  can  see  it  in  words,  I  cannot  follow  in  this 
win  the  distinction  between  the  measure  of  the  sum 
ipd  the  sum  itself.    We  are  discussing  simply  a  ques- 
tion of  amount,  and,  bearing  that  in  mind,  it  appears 
'  Id  sm  that  the  true  meaning  and  true  intent  of  this  is 
ttat  this  is  an  appointment  of  a  net  sum  of  £2,000  in 
a  partiflnlar  form.    If  that  is  the  true  construction, 
mw  can  it  be  held  that  any  expenses  are  to  come  out 
Sf  this  net  som  of  £2,000,  whether  you  call  it  one 
kind  of  expense  or  another  kind  of  expense  P    The 
set  sum  which  is  here  given  is  not  to  be  subject  to 
Unction.    That  is  as  I  understand  it.    There  were 
etber  ^ypointments  in  the  same  form,  and  then  the 
mi  appointment  (which  I  will  call  the  residuary 
Hipoiiitment)  appears  to  have  been  subject  to  certain 
|ieoeding  appomtments.    That  is  how  I  read  it  apart 
som  all  authority,  and  I  confess  I  cannot  regard  it 
as  a  gift  of  so  mudi  stock  as  would  be  su£Glcient  to 
aiie  the  sum  of  £2,000  to  be  given  to  Edward  without 
seemg  that  the  intention  is  to  give  him  that  net 
imoimt.    If  I  oould  arrive  at  any  other  conclusion — 
that  it  was  a  gift  of  so  much  of  what  is  called  the 
aessors  of  the  £2,000  and  that  the  net  sum  was  not 
lo  be  given  to  him — ^the  case  might  be  different. 
Bat  I  may  say  at  once  this  is  not  the  least  like 
IS  to  a  broker.    You  have  to  look  at  the 
and  the  object  of  the  document;  it  has 
'  to  do  with  what  yon  are  to  do  with  the  net 
len  you  have  got   it.    Here   is  a   gift   by 
■pipointment  by  a  mother  to  her  son,  and  the  ques- 
tMn  is.  What  has  she  given  P    I  am  not  going  through 
^  authorities,  but  with  reference  to  the  case  which 
was  so  much  pressed  upon  Stirling,   J.   {Banks  v. 
Brmthwaiie),  and  in  deference  to  which  he  gave  this 
^eemkm,  I  confess  I  should  not  there  have  construed 
that  document  as  Kindersley,  Y.C.,  did.    The  docu- 
BMDt  was :    A  testator    gave    the    residue    of    his 
pcvsonai  estate  to  trustees  upon  trust  to  set  apart 
£10,000  Cooaols  and  pay  the  dividends  to  his  sister  for 


life,  and  after  her  decease  to  retain  so  much  of  the 
said  sum  as  should  be  sufficient  to  realize  the  clear 
yearly  income  of  £150,  and  he  directed  the  trustees 
to  pay  the  dividends  and  other  income  of  the  stock  so 
directed  to  be  retained  by  them,  to  his  nephew.  I 
should  have  read  that  as  a  gift  of  a  clear  yearly  income 
of  £150  to  the  nephew.  However,  I  see  the  differ- 
ence between  that  case  and  this,  because  there 
there  was  a  difficulty  in  working  out  the  principle 
which  I  should  have  endeavoured  to  apply  to  it  with . 
regard  to  certain  rates  and  duties  and  so  on.  Here 
we  are  not  embarrassed  by  that  at  all.  This  is  a 
simple  appointment  to  Edward  Oeorge  Saunders  of 
this  sum.  It  appears  to  me,  on  tbe  true  construction 
of  this  document,  that  the  case  of  Banks  v.  Braith" 
watte  and  others  like  it,  does  not  apply.  Of  course  I 
see  a  difference  between  a  legacy  and  an  appointed 
fund.  There  is  a  rule  about  legacies  that  the  costs 
come  out  of  residue  unless  the  contrary  is  ex- 
pressed. As  to  a  legacy,  it  is  a  little  easier,  because 
when  you  get  the  woni  "  clear"  or  "  net,"  there  is 
nothing  it  can  be  applied  to  except  the  duties,  and 
the  expenses  come  out  of  the  residue.  That  reason- 
ing does  not  apply  to  an  appointed  fund.  When  you 
ask  me  what  tne  meaning  of  "clear"  or  ''net"  is 
when  applied  to  an  appointed  fund,  I  think,  primd 
facie,  it  means  what  it  says — clear  of  everything. 
There  may  be  reasons  for  not  giving  effect  to  it; 
there  may  be  contests,  there  may  be  difficulties  about 
various  rates  and  duties,  and  all  sorts  of  things.  Here 
there  is  no  difficulty  at  alL  I  cannot  see  any  justifi- 
cation for  saying  that  the  net  sum  here  means  clear 
of  the  expense  of  raising  it,  but  subject  to  something 
else.     I  think  that  is  dear. 

I  think,   therefore,  the  appeal  must  be  allowed. 
The  costs  must  come  out  of  the  last-appointed  fund. 

Chitty,  L.J. — I  agree.  It  is  a  question  of  the 
construction  of  a  deed  of  appointment  under  a  special 
power.  With  regard  to  legacies  the  authorities  have 
settled  that  where  a  legacy  is  given  to  one  person  so 
that  only  one  rate  of  duty  is  payable,  if  the  legacy 
given  is  of  a  dear  sum  of  money  the  legatee  takes 
free  of  duty.  It  is  suffident  to  refer  to  Haynes  v. 
Haynes,  1  W.  E.  204,  3  De  G.  M.  &  G.  590,  for  that 
proposition.  There  is  undoubtedly  some  distinction 
oetween  a  legacy  and  a  portion  of  a  fund  subject  to  a 
power  of  appointment.  A  legatee  bears  none  of  the  ex- 
pense of  raieiog  his  legacy ;  that  all  falls  on  the  general 
estate ;  and  the  legatee  is  entitled,  where  it  is  a  legacy 
of  £1,000,  to  his  £1,000.  In  order  to  free  him  from 
the  legacy  duty,  however,  there  must  be  words  which 
show  tbe  intention,  and  the  word  which  has  been 
relied  on  here  is  *'  clear."  I  can  make  no  distinction 
between  '*  net  sum  "  and  "  clear  sum."  In  the  case 
of  an  appointment  where  there  are  no  words  of 
expression  to  the  contrary,  all  the  appointees  have  to 
bear  rateably,  according  to  the  general  rule,  the 
expenses  of  the  trustees  in  regard  to  their  administra- 
tion of  the  fund,  including  the  distribution.  It  might 
be  said  that  the  word  *'  dear  "  or  the  word  *'  net " 
in  this  instrument  refers  to  those  expenses  only.  I 
think  it  would  be  a  very  narrow  construction.  That 
is  not  the  construction  that  was  adopted  by  Eay,  J., 
iu  In  re  Ourrie,  36  W.  E.  752.  There  was  there  an 
appointment  under  a  general  power  of  appointment 
of  so  much  of  the  trust  fonds  as  should  be  of  the  dear 
value  of  £1,000,  and  he  held,  and  I  agree  ¥nth  his 
reasoning,  that  that  was  an  appointment  of  a  sum  of 
£1,000  dear  of  all  tbe  trustees*  expenses,  and  dear 
also  of  the  legacy  or  succession  du^.  I  should  say 
there  is  no  distinction  between  leg^y  and  succession 
duty  in  a  case  such  us  tbe  present.  That  being  so  I 
refer  to  the  words  which  the  appointor  has  used. 
The  appointment  is  not  of  a  sum  of  money  to  be 
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raised  by  the  trustees  by  sale,  it  is  an  appointment  of 
a  portion  of  the  trust  funds.  The  trust  funds,  accord- 
ing to  the  statements  agreed  at  the  bar,  were  invested 
in  ordinary  trust  investments  and  were  liable  to  be 
changed  from  time  to  time  under  a  power  to  vary 
securities.  It  is  a  portion  of  the  trust  fund  thus  in- 
vested that  the  appointor  disposes  of  by  one  opera- 
tion only.  You  are  to  ascertain  (by  reading  the 
words)  what  the  portion  is,  and  that  portion  is  itself 
given  to  the  appointee. 

Now,  it  appears  to  me  on  the  true  reading  of  this 
will  that  in  ascertainiDg  what  portion  is  appointed 
you  must,  in  accordance  with  the  language  used  by 
the  appointor,  clear  the  portion  from  all  charges, 
including  succession  duty — '*  so  much  of  the  stocks, 
&c.,  as  shall  be  sufficient  to  raise  the  net  sum  of 
£2,000."  That  net  sum  of  £2,000  is  to  be  arrived  at 
by  excluding  from  the  £2,000  the  trustee's  expenses 
and  I  think  also  succession  duty.  The  case  is  not 
the  same  as  that  by  which  Stirling,  J.,  considered 
himself  bound — namely.  Banks  v.  Braithwaite,  Ob- 
servations have  already  been  made  by  the  Master  of 
the  Kolls  on  that  case,  and  I  must  confess  that  I 
myself  should  have  arrived  on  the  construction  of  that 
will  at  a  difiPerent  conclusion.  The  fund  there  of 
consols  was  set  apart  for  one  purpose  only — namely, 
for  the  benefit  of  the  annuitant,  and  subject  to  that 
the  fund  that  was  to  be  retained  in  consols  was  to  go 
to  the  residuary  legatee.  The  direction  was  to  retain 
a  sum  of  consols  sufficient  to  reab'ze  the  dear  yearly 
income  of  £150,  and  then  the  trustees  were  directed 
to  pay  the  dividends  on  that  sum  to  the  annuitant  in 
the  manner  mentioned  in  the  wilL  I  think  the  whole 
object  of  the  testator  there  was  to  provide  a  clear 
yearly  income  of  £150  for  the  benefit  of  the  annuitant. 
I  understand  the  reasoning  of  the  yice-Chanoellor ; 
but  I  think  it  is  too  fine,  if  I  may  say  so,  to  make  it 
applicable  to  that  case.  Of  course,  the  consols  may 
have  been  converted  and  the  rate  of  interest  payable 
on  the  consols  might  by  Act  of  Parliament  have  been 
subsequently  reduced.  It  is,  as  I  have  said,  a  question 
of  construction,  and  I  think  that  the  case  is  not 
governed  by  Banks  v.  Braithwaite,  whatever  may  be 
said  of  that  case,  and  that  the  true  constructiou  is 
that  this  appointed  portion  of  the  trust  funds  was 
clear  of  all  charges  and  that  we  could  not  confine  the 
word  *'  net ''  merely  to  the  expenses  of  the  trustees. 

VAUGHAir  Williams,  L.J. — The  question  arises  on 
the  construction  of  words  appearing  in  a  particular 
appointment.  The  Master  of  the  Bolls  and  Chitty, 
L.J.,  have  already  expressed  very  clear  views  as  to 
what  ought  to  be  the  construction  of  these  words  in 
this  particular  appointment.  I  cannot  say  that  I 
myself  am  by  any  means  as  clear  as  they  are  as  to 
what  is  the  proper  construction,  but  having  regard  to 
the  fact  that  this  is  merely  a  question  of  the  construc- 
tion of  the  particular  words  in  a  particular  document, 
I  am  not  prepared  to  differ  from  that  construction, 
merely  because  I  hesitate  about  that  which  to  them 
seems  clear.  However,  I  do  wish  to  say  a  few  words 
as  to  the  difficulty  that  occurs  to  my  mind  in  the  cour 
struction  of  this  document.  The  words  are  these. 
[His  lordship  read  the  appointment,  and  continued  :] 
Now,  the  question  to  my  mind  to  be  answered  is  this : 
Ought  the  word  "  net "  there  to  be  annexed  to  the 
gift,  or  to  what  I  agree  is  precisely  the 'same  thing, 
the  measure  of  the  gift ;  or  ought  it  to  be  annexed  to 
the  raising  of  the  sumP  Is  the  word  "net"  to  be 
treated  as  qualifying  the  quantity  of  stock  vnth  which 
the  trustees  were  to  deal,  or  is  it  to  be  read  here  as 
annexed  to  the  gift  to  Edward  George  Saunders? 
Various  authorities  have  been  cited,  but  it  seems  to 
me  that  in  this  case,  as  indeed  in  every  case,  it  is  a 
dangeroua  thing  to  lay  down  any  general  rule  as  to 


the  meaning  of  words  of  this  sort  Yon  must  look 
always  at  the  whole  document,  and  asoertain  wfait 
the  meaning  of  the  words  is  when  you  have  taken  tiia 
whole  document  into  consideration.  It  is  not  safe  to 
say  there  are  authorities  which  decide  that  a  "  dau- 
gift "  means,  in  the  case  of  a  legacy,  a  gift  dear  of 
legacy  duty. 

No  doubt  very  often,  perhaps  generally,  in  wflb 
where  there  is  a  legacy  given  oy  such  words,  sack 
would  be  the  meaning  of  the  word  "  dear,"  becaoae 
there  is  nothing  else  which  the  gift  in  the  natoTB  of 
things  can  be  clear  of,  and  unless  you  give  tiiat 
meaning  to  the  word  *'  dear  "  you  give  no  meaning 
to  it  at  all.    But  even  in  the  case  of  a  legacy  it  is  not 
quite  true  to  say  that  it  u  universally  so ;  for  I  take 
it  that  if   you  have  got  a  legacy  and    the  word 
'*  clear  "  used,  it  might  very  well  be  that  you  nught 
find  in  the  nature  of  the  gift  something  to  indinCe 
that  the  word  was  not  meant  there  to  import  dear  of 
legacy  duty,  as,  for  instance,  if  the  gift  in  qoestioo 
was  an  annuity  given  to  a  series  of  annuitants  in 
succession.    But  in  the  present   case  the    question 
arises  at  an  earlier  stage.    The  question,  to  my  mind, 
is  precisely  the    question  which  Kinderdey,  Y.G., 
propounded   to  himself   in  the   case   of    Banks  v. 
Braithtvaite,  and  which  Stirling,  J.,  propounded  to 
himsdf  in  the  present    case — ^tiiat  ia,  in  the  word 
**  net "  here  to  be  annexed  to  the  gift,  or  is  it  to  be 
annexed  simply  to  the  duty  which  the  trustees  htd 
to  perform?    Is  it  here  to  be  construed  nierdyis 
qualifying    the     subject-matter    with     which    the 
trustees    were   to    deal  as   distinguished  from  ttn 
quantum  of  the  gift  ?    One  can  quite  understand  that 
very  often  you  may  get  a  collocation  of  words  whidi 
would  make  it  plain  that  the  word  *'  net "  or  *'  dear" 
is  meant  to  qualify  the  gift — ^is  meant  to  be  annexed 
to  the  gift — ^as  in  a  case  where  you  have  the  two 
words  ''raise"  and  ''pay"    plaoed   in    immediate 
collocation.    If  the  will  or  appointment  says  you  an 
to  raise  and  pay  the  dear  sum  of  so  rnuoh,  I  think  it 
would  be  plain  in  such  a  case  that  this  quality  of 
"  dear  of  deduction  "  is  to  apply  not  only  to  the  sum 
to  be  raised,  but  also  to  the  sum  to  be  handed  over  or 
given  to  the  donee.    In  the  present  case  you  have 
not  got  any  words  as  clear  as  that,  because  so  far  as 
the  English  grammar  is  concerned  the  word  "net** 
seems  to  me  to  be  limited  in  its  application  to  the  sum 
to  be  raised,  or  rather  to  the  amount  of  oonsolB  to  be 
handed  over,  and  not,  as  far  as  grammatical  colloca- 
tion is  concerned,  to  apply  to  the  amount  which  is  to 
be  transferred.    Having  said  this  because  I  have  a 
very  strong  feeling  as  to  the  danger  of  dedding  the 
meaning  of  particular  words  in  a  particular  doea- 
ment  by  laying  down  any  rule  of  universal  iq[»p]ioa- 
cation,  I  prefer  to  say  that  so  far  as  my  judgment  is 
concerned   I    concur  in  the  decision  of  the  oonrt, 
because  I  am  not  prepared  to  say  that,  having  regard 
to  the  words  of  this  particular  document,  the  con- 
struction which  the  3^ter  of  the  Rolls  and  Chitty, 
L.  J.,  think  is  the  right  construction  is  not  the  right 
construction.    These  documents  are  very  generally 
drawn  by  professional  men,  but,  of  course,  ocoaeian- 
ally  they  are  drawn  by  laymen,  and  I  do  think  that 
it  is  always  a  dangerous  thing  to  oondude  the  con- 
struction of  words  in  a  particular  document  whidi 
may  be  under  consideration  by  decisions  that  have 
been  arrived  at  on  similar  words  in  other  oases. 

Appeal  allowed, 

Solidtors,   Valpy,   Ohaplin,  A  Peckhatn;    Wiihamt 
Boskelly  MunstcTf  &  Wdd;  Nasties, 


High  Ck>u&T. 
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Ghao.  Diy.  ) 
SiirliDg,  J.  ] 


July  28,  29 ;  Aug.  3 ;  Nov.  17. 

Stokbs  v.  Pbanob.  (o.) 

Sciidtor  and  dient — Mortgage— Breach  of  trust — Fidxi.' 
ciary  relfUionahip — Guarantee. 

A  wm  of  £6,000  was  advanced  jointly  on  the  security 
cf  a  mortgage  hy  the  trustees  of  a  will  and  a  firm  of 
solicitors.     The  investment  teas  a  breach  of  trust  on  the 

So/  the  trustees,  and  the  solicitors,  who  were  their 
advisers,  failed  to  advise  them  that  this  was  the 
am.  The  mortgage  was  taken  in  the  names  of  one  of 
ike  firm  of  solicitors  and  one  of  the  trustees,  and  a 
memorandum  was  executed  hy  the  mortgagees  to  the  effect 
(hat  £3,000  belong^  to  the  trustees  and  £3,000,  the 
residue  of  the  £6,000,  to  the  solicitors.  The  solicitors 
oiw  gave  the  trustees  a  guarantee  of  the  sufficiency  of 
tt«  security.  The  solicitors  subsequently  went  bankrupt, 
and  cm  attion  was  brought  by  the  trustees  claiming  to  be 
fM  their  £3,000  out  of  tJie  mortgage  security  in  priority 
to  the  sciicitors  or  to  any  persons  claiming  under  them. 

Held,  thai  the  trustees  were  not  entitled  to  any  priority 
vpon  the  contiruction  of  either  the  memorandum  or  the 
puawstes;  that  the  investment  by  the  trustees  was  a 
*reac*  of  trust  on  the  part  of  the  trustees  ;  and  that  the 
sdidtors,  by  failing  to  ctdvise  their  clients  that  this  was 
10,  were  guilty  of  a  breach  of  trust  torvards  them. 
Though  tAe  law  imposes  considerable  disabilities  on 
tsliciiors  in  dealing  unth  their  clients,  yet,  in  the  present 
isdamee,  the  solicitors  were  not  seeking  any  benefit  which 
mi  not  in  contemplation  at  the  time  of  the  transaction, 
M»d  their  only  breach  of  duty  vms  that  they  permitted 
thar  dients  to  invest  trust  money  on  insufficient  security, 
IMer  these  circumstances,  though  the  solicitors  might  be 
MMKfoMe  in  damages,  the  clients  were  not  entitled  to 
ng  priority  of  payment  oiU  of  the  solicitors*  security, 

TiMobjeot  of  this  action  was  to  obtain  a  declaration 
ttethe  trustees  of  the  will  of  Hester  Stokes,  deceased 
(ol  whom  theplaintiffi  were  two,  the  third  being  one  of 
ttsdsfendants,  Frederick  Pace  Webb);  were  entitled  to 
be  paid  a  sum  of  £3,000  and  interest  thereon  out  of  a 
Mortgage  debt  of  £6,000  and  the  securities  for  the 
Miiie»  in  priority  to  aU  other  persons  claiming  to  be 
■terssted  in  the  mortgage  debt  and  securities ;  and  to 
kave  the  seonrity  reidized  and  the  proceeds  applied 
M  aooordanoe  with  the  declaration  sought. 

The  mortgage  in  question  bore  date  the  2dth  of 
jiyhi  1864,  and  was  made  between  John  Ball,  the 
wv%iigor,  of  the  one  part,  and  John  Bailey,  the 
aiortgagee,  of  the  other  part ;  and  thereby  two  free- 
Ud  farms  in  the  pariah  of  Uffculme,  in  the  county  of 
2^>voOf  were  conveyed  by  the  mortgagor  to  the  mort- 
Mee  in  fee  to  secure  the  repayment  of  a  sum  of 
I^OOO  with  interest  therooii  at  the  rate  of  four-and- 
Ma^cighth  per  cent. 

Boik  A«  mortgagor  and  the  mortgagee  died  before 
llMaber,  1876;  and  by  a  deed  &ted  the  30th  of 
Moaaber,  1876,  the  mortgage  debt  and  security  was 
jf— iietred  to  the  defendants  Courtenay  Connell 
nance  and  Frederick  Pace  Webb  as  joint  tenants 
m  mnsideratian  of  the  payment  by  them  of  the  sum 
of  £6,000,  stated  to  belong  to  the  defendants  Prance 
nd  Webb  on  a  joint  account.  In  reality  the  £6,000 
was  advanced  as  to  £3,000  by  the  then  trustees  of 
Aa  will  of  Hester  Stokes— viz.,  Josiah  Yeomans 
Bofama,  Frederick  Charles  Jewsbury,  and  Frederick 
ft«  Webb,  out  of  funds  belonging  to  them  as  such 
Inatees ;  aiid  as  to  the  remaining  £3,000  by  the  firm 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 


of  New,  Prance,  &  Garrard  (consisting  of  Herbert 
New,  Courtenay  Connell  Prance,  and  George  Henry 
Garrard),  then  carrying  on  business  as  solicitors  and 
money  scriveners  at  Evesham,  out  of  their  partner- 
ship assets. 

Messrs.  New,  Prance,  &  Gktrrard  acted  on  the 
occasion  of  this  transfer  as  the  solicitors  of  the  Stokes 
trustees.  Upon  this  occasion  the  following  two 
documents,  dated  respectively  the  Ist  and  the  2nd  of 
January,  1877,  were  executed  : 

"  Memorandum.       And     we     the      undersigned, 
Courtenay   Connell    Prance,    of    Hatherley    Court, 
Cheltenham,  in  the  county  of  Gloucester,  esquire; 
and  Frederick  Pace  Webb,  of  Evesham,  in  the  county 
of  Worcester,    civil    engineer,    do  hereby  ask  and 
declare  that  the  prindp^  sum  of  £6,000,  intended  to 
be  secured  to  us  upon  two  estates  situate  in  the 
parish  of    Uffculme,  in   the  county  of   Devon,    by 
virtue  of  an  indenture  of  transfer  of  mortgage  dated 
the  30th  day  of  December,  1876,  and  expressed  to 
be  made  between  John  Frederick  Bailey  and  Ben- 
jamin Tyler  Bailey  of  the  first  part,  John  Anstey 
Ball  of  the  secona  part,  and  us,  the  said  under- 
signed Courtenay  Connell  Prance  and  Frederick  Pace 
Webb,  of  the  third  part,  although  expressed  to  be 
lent  and  advanced  out  of  moneys  belonging  to  us  on 
a  ioint  account,  yet  in  truth  and  in  fact  the  same 
belongs  to  ike  following  persons  and  in  the  following 
proportions — that  is  to  say,  the  sum  of  £3,000,  part 
of  the  principal  sum  of  £6,000,  belongs  to  and  is  the 
proper  money  of  Josiah  Yeomans  Robins,  of  Myrtun 
House,    near  Warwick,   esquire,   Frederick  Charles 
Jewsbury,  of  the  county  of  Gloucester,  banker,  and 
myself,  tiie  said  Frederick  Pace  Webb,  as  trustees  of 
the  will  of  the  late  Mrs.  Hester  Stokes,  deceased. 
And  the  remaining  sum  of  £3,000,  the  residue  of  the 
said  principal  sum  of  £6,000,  belongs  to  and  is  the 
proper  moneys  of  Herbert  New,  of  Evesham,  afore- 
said, geutieman,  myself,  the  said  Courtenay  Connell 
Prance,  and  George  Henry  Garrard,  of  Evesham,  as 
aforesaid,  gentieman.  And  we,  the  said  Courtt*nay  Con- 
nell Pranceand  Frederick  Pace  Webb  do  hereby  sever- 
ally declare  that  our  names  shall  stand  in  the  said 
indenture  of  mortgage  as  to  the  sum  of  £3,000,  part 
of  the  said  sum  of  £6,000,  and  the  interest  henceforth 
to  become  due  for  the  same  to  the  extent  and  after 
the  rate  of  £4  per  centum  per  annum,  in  trust  for  the 
said    Josiah   Yeomans    Bobina,    Frederick    Charles 
Jewsbury,  and  Frederick  Pace  Webb.    And  as  to  the 
further  sum  of  £3,000  (residue  of  the  said  sum  of 
£6,000)  and  the  zeeidue  of  the  interest  to  become 
due  and  payable  under  the  same  indenture,  in  trust 
for  the  said  Herbert  New,  Courtenay  Connell  Prance, 
and  George  Henry  Garrard,  and  it  is  hereby  agreed 
that  the  said  indenture  of  mortgage  and  the  deeds 
and  documents  connected    with    the    said    security 
shall  remain  in  the  custody  and  possession  of  the 
Gloucestershire    Banking   Co.    at   their    branch   at 
Evesham  for  tiie  respective  benefit  and  advantage  of 
the  trustees  or  trustee  for  the  time  being  of  the  estate 
of  the  said  Hester  Stokes,  deceased,  and  of  the  said 
Herbert  New,  Courtenay  ConneU  Prance,  and  George 
Henry  (}arrard,  or  any  person  or  persons  daimiog 
through,  under,  or  in  trust  for  them  to  the  extent 
or    in    accordance  with  the  terms   of   the  present 
memorandum. 

<*  Dated  the  1st  day  of  January,  1877. 

''Courtenay  Co.  Prance, 
"Fred.  P.  Webb.*' 
«<  Memorandum.  Whereas  by  an  indenture  dated 
the  30th  day  of  December,  1876,  and  made  between 
John  Frederick  Bailey,  gentleman,  and  Benjamin 
Tyler  Bailey,  wine  and  spirit  merchant,  of  the  first 
part;  John  Anstey  Ball,  yeoman,  of  the  second 
part;  and  Courtenay  Connell  Prance,  of  Hatherley 
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Court,  Cheltenham,  esquire,  and  Frederick  Pace 
Webb,  of  Evesham,  civil  engineer,  of  the  third  part. 
In  consideration  of  the  sum  of  £6,000  therein  expressed 
to  be  lent  and  advanced  to  the  said  Courtenav  Connell 
Prance  and  Frederick  Pace  Webb,  out  of  moneys 
belonging  to  them  on  a  joint  account  to  or  for  tiie 
use  or  at  the  request  of  we  said  John  Anstey  Ball, 
GPrtain  farms,  lands,  and  hereditaments  situate  at 
Uffcnlme,  in  tiie  county  of  Devon,  therein  particularly 
described,  were  granted  and  conveyed  unto  and  to 
the  use  of  the  said  Courtenay  Connell  Prance  and 
Frederick  Pace  Webb,  their  heirs  and  assigns,  for  ever. 
But,  nevertheless,  by  way  of  mortgage  only  and  for 
securing  the  payment  by  the  said  John  Anstey  BaJl 
unto  the  said  Courtenay  Connell  Prance  and  Frederiok 
Pace  Webb,  their  executors,  administrators,  or 
assigns,  of  the  said  sum  of  £6,000  and  interest  for  the 
same  after  the  rate  of  £4  28.  6d.  per  centum  per 
annum.  And  whereas  the  said  sum  of  £6,000, 
although  expressed  to  be  advanced  by  the  said 
Courtenay  Connell  Prance  and  Frederick  Pace 
Webb  out  of  moneys  belonging  to  them  on  a 
joint  account,  yet  in  truth  and  in  fact  the  same 
belongs  as  to  the  sum  of  £3,000part  thereof,  to  Josiah 
Teomans  Bobins,  of  Myrton  House,  near  Warwick, 
esquire,  Frederick  Charles  Jewsbury,  of  the  city  of 
Gloucester,  banker,  and  the  said  Frederick  Pace  Webb 
as  trustees  of  the  will  of  the  late  Mrs.  Hester  Stokes, 
deceased ;  and  as  to  the  further  sum  of  £3,000,  the 
residue  of  the  said  sum  of  £6,000,  to  Herbert  New,  of 
Evesham,  aforesaid,  gentleman,  the  said  Courtenay 
Connell  Prance,  and  George  Henry  Ghirrard,  of  Eve- 
sham, aforesaid,  gentleman.  And  whereas  the  said 
Josiah  Yeomans  Bobins,  Frederick  Charles  Jewsbury, 
and  Frederick  Pace  Webb  advanced  the  said  sum  of 
£3,000  so  belonging  to  them  as  aforesaid  upon  the 
recommendation  of  the  said  Herbert  New,  Courtenay 
Connell  Prance,  and  George  Henry  Garrard,  and 
upon  the  understanding  that  they  would  guarantee 
the  sufficiency  of  the  same  security  and  the  punctual 
payment  of  the  interest  thereof  in  manner  hereafter 
appearing.  And  whereas  the  said  Josiah  Teomans 
Bobins,  Frederick  Charles  Jewsbury,  and  Frederiok 
Pace  Webb  have  agreed  to  allow  the  said  Herbcnrt 
New,  Courtenay  Connell  Prance,  and  George 
Henry  Gkurard  to  receive  the  interest  from  time 
to  time  to  become  due  upon  the  said  entire  sum 
of  £6,000  after  the  reserved  rate  of  £4  2s.  6d. 
per  cent,  per  annum,  and  to  accept  interest 
upon  the  said  sum  of  £3,000  so  due  to  them  as  afore- 
said after  the  rate  of  £4  per  cent,  per  annum,  in  con- 
sideration of  the  guarantee  hereinafter  contained. 
Now,  these  presents  witness  that  in  consideration  of 
the  premises  they  the  said  Herbert  New,  Courtenay 
Connell  Prance,  and  George  Henry  Ghirrard  do 
hereby  guarantee  unlo  the  said  Josiah  Yeomans 
Bobins,  Frederick  Charles  Jewsbury,  and  Frederick 
Pace  Webb  the  goodness  and  sufficiency  of  the  afore- 
said security  for  the  said  sum  of  £3,000,  and  the  due 
and  regular  payment  to  them  by  even  and  general 
half-yearly  payments  of  the  interest  to  become  due 
thereon  after  the  reduced  rate  of  £4  per  cent,  per 
annum.  And,  further,  they  do  herelry  also  guarantee 
unto  them,  the  said  Josiah  Yeomans  Bobins,  Frederiok 
Charles  Jewsbury,  and  Frederick  Pace  Webb,  the 
repayment  of  the  said  principal  sum  of  £3,000,  with 
all  interest  due  thereon  at  any  time  upon  receiving 
two  calendar  months'  previous  notice  requiring 
payment  thereof.  And  the  said  Josiah  Yeomans 
Bobins,  Frederick  Charles  Jewsbury,  and  Frederick 
Pace  Webb  do  hereby  agree  to  the  terms  and  oondi- 
tioijs  of  the  aforesaid  guarantee,  and  to  accept  interest 
upon  the  said  sum  of  £3,000  so  due  to  them  as 
aforesaid  after  the  rate  of  £4  per  cent,  per  annum ;  in 
consideration  ot  the  said  Herbert  New,  Courtenay 


Connell  Prance,  and  George  Henry  Garrard  goaraii- 
teeing  the  principal  and  the  ponctoal  payment  of  tbe 
interest. 

*<  Dated  the  2nd  day  of  January,  1877. 

'<  (Signed)        New,  France,  &  Ganmid. 
*<  Frederick  Pace  Webb." 

The  subsequent  history  of  tiie  case  was  this : 

In  1880  Messrs.  New,  Prance,  &  Garrard  trusfemd 
their  £3,000  and  interest  at  4  per  cent,  to  Messn. 
Jewsbury  and  New  and  ICrs.  £.  Smith,  the  ezeooton 
and  trustees  of  the  will  of  Henry  Smith,  and  s 
declaration  was  executed  by  Prance  and  Webb  and  s 
guarantee  given  by  New,  Prance,  &  Garraid  in  lafMU 
of  Smith's  trustees  similar  to  the  documents  of  ths 
1st  and  2nd  of  Janoary,  1877,  in  favour  of  the  Stokes 
trustees.  In  both  cases  the  consideration  foe  the 
guaranty  was  the  difference  between  four  and  fovr- 
and-one-eighth  per  cent  in  the  interest  paid. 

In  October,  1886,  the  former  Stokes  trustees  retired, 
and  the  plaintiff,  A.  A.  Stokes,  and  Garrard  ven 
appointed  trustees  in  their  place,  and  tne  property 
was  vested  in  the  plaintiff  and  the  defeodaut  Wdik. 
Jewsbury  also  retired  from  the  Smiths*  trnst,  nd 
Prance  was  appointed  in  his  place.  Mr.  Smitii  died 
about  this  time.  A  memorandum  was  drawn  op  ia 
this  month  declaring  that  the  £6,000  belonged  as  ts 
£3,000  to  Webb,  Stokes,  and  Garrard,  and  as  totiM 
other  £3,000  to  New  and  Prance,  the  trustees  of 
Smith,  in  almost  identionl  terms  with  that  uf  the  IK 
of  January,  1877,  except  that  the  deed^i  were  to 
remain  in  the  custody  of  the  trustees  instead  uf  beiflS 
deponted  with  the  Gloucester  Banking  Go.  On  tbw 
occasion  the  firm  of  New,  Prauce,  &  Garrard  agata 
acted  as  solicitors  for  the  trustees. 

On  the  22nd  of  December,  1891,  part  of  the  sam  of 
£3,000  was  paid  off  by  the  Smith  trusteed.  The  swd 
£3,000  was  then  made  up  as  to  £1,630  advaaoed  by 
the  defendaat  Mrs.  Valentine  (then  Smith),  aud  as  lo 
£1,370  advanced  by  New,  Prance,  &  Garrard.  By 
the  indenture  of  that  date  made  between  Pranos  ani 
Webb  of  the  first  Dart,  New,  Prance,  &  Garrard  of  the 
second  part,  and  Mrs.  Smith  and  Mr.  KUvert  uf  the 
third  pi^  this  sum  of  £3,000  was  treated  as  if  Nev, 
Prance,  &  Garraid  were  the  owners  thereof,  and  thea 
followed  the  dechiration,  **It  is  heteby  agrewia<id 
dedared  that  the  said  0.  0.  Prance  and  F.  P.  Webb 
shfdl  continue  and  st^nd  seized  of  and  interested  ia 
the  said  messuages,  farms,  lands,  and  hereditameots 
comprised  in  and  appointed,  granted,  released,  and 
conveyed  by  the  hereinbefore-recited  indeniure  of 
mortgage  and  transfer,  and  possessed  of  the  powen  of 
the  sale  and  otiier  powers  in  the  same  indenture  coo- 
tained,  for  the  protection,  benefit,  and  advantage  of 
the  parties  who  now  are  or  hereafter  shall  be 
interested  in  the  said  two  moieties  of  £3,000  and 
£3,000  pari  pcuBu  without  any  priority  or  pretereoce 
other  than  the  priority  guaranteed  by  the  said  Ne#» 
Prance,  &  Garrard  to  the  transferees  by  these  prseeuti 
in  respect  of  the  said  sum  of  £1,630  and  the  inteieit 
thereon  over  the  said  balance  of  £1,370  and  tbe 
interest  thereon."  On  the  28th  of  November,  189S. 
New,  the  senior  partner  in  the  firm,  died.  And  ca 
the  22nd  of  January,  1894,  New,  Prance,  &  Qamrd 
were  adjudicated  bankrupts  and  the  defendant  W««( 
was  appointed  trustee  in  the  bankrapt^y.  On  tbe 
24th  of  July,  1894.  the  phuntiff  Whitfield  iru 
appointed  a  trustee  of  the  will  of  Hester  Stokes  iatbe 
place  of  Ghtrrard.  The  persons  now  interested  there- 
fore in  the  £6,000  which  was  still  due  and  owitf 
were  Pracce  and  Webb,  the  plaintLffii,  the  tnastessff 
Hester  Stokes,  to  the  extent  of  £3,000;  the  deta- 
dants  Valentine  and  Eilvert  to  the  extent  of  £1,690; 
and  the  defendant  West,  as  trustee  in  bankraptoy  of 
the  firm  of  New,  Prance,  &  Garrard,  to  the  extsniof 
the  residue  of  the  £3,000.     The  mortgage  had  not 
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beeniMlized,  but  it  was  admitted  by  all  parties  to  be 
insoffioifliit  for  the  security  of  £6,000. 

Jf.  5.  Gmsvmnr  Woods,  Q.G.j  and  Ectatwick,  for 
tiie  piaintifPtf. — ^Thi>  plaintiffs  are  entitled  to  tbe  relief 
diimed :  In  re  Moore,  Moore  v,  Johnson,  33  W.  B. 
447 ;  In  re  Foefer,  Lloyd  v.  CVirr,  39  W.  E.  31,  46 
CSi.  D.  629.  These  cases  show  that  there  must  be 
^iportiouxbent  between  principal  and  interest.  Wehb  v. 
Jowu,  36  W.  B.  666,  39  Oh.  D.  660,  and  In  re  Massing- 
herfs  SeUTem^t,  63  L.  T.  Rep.  296.  39  W.  R.  Dig.  242, 
show  that  to  invest  on  a  contributory  mortgage  in 
neb  a  cam  as  this  is  a  breach  of  trust.  As  against  Na  v, 
Prsnce,  &  Garrard  and  all  persons  claiming  under 
tiwm  we  are  entitled  to  pay  ourselves  first  out  of  thifi 
fimd,  which  must  be  taken  as  a  mortgage  security.  A 
nlicHor  will  not  be  allowed  by  the  court  to  take  any 
bniefit  to  himself  to  the  prejudice  of  the  trust  estate 
for  a  transaction  which  was  a  breach  of  trust  and 
vbidi  he  himself  advised :  Segrave  v.  Kirwan,  Beatt. 
157.  That  was  a  case  of  a  counsel  in  a  fiduciary 
relation.  See  also,  Bulkley  v.  Wi{ford,  8  Bli.  N.  S. 
Ill,  2  01.  &  F.  102;  Horan  v.  McMahon.  17 
L.  £.  Ir.  641,  36  W.  B.  Dig,  71;  In  re  Birt, 
BiH  V.  BuH,  31  W.  B.  334,  22  Oh.  D.  604. 
Anoming  that  the  position  of  a  solicitor  precludes  one 
from  reoviviug  any  bemfit — In  re  Snell,  25  W.  B. 
823,  6  Oh.  D.  106 — so  that  they  cannot  set  up  a  claim 
■gainst  their  own  clienttt,  it  may  be  said  that  they 
md  uot  know  whnt  was  being  done.  It  must  bo  taken, 
however,  that  they  did  not  infurm  the  trustees: 
Ikmaldson  ▼.  Haldane,  7  01.  &  F.  762.  But  apart  from 
the  fldueiary  relation  they  cannot,  having  given  a 
Kvarsnt^e,  say  that  the  funds  are  insufficieuc :  Burtcm 
Besl  Property,  7th  ed.,  p.  190.  It  is  a  breach  of  the 
ohligatioD :  Lumley  v.  Wagner,  1  Du  Q.  M.  &  G.  604 ; 
W^iverhampUm,  cfcc,  Bailtvay  v.  London  and  North- 
Wesiem  Railway  Uo„  L.  B.  16  Bq,  433,  22  W.  B.  Dig. 
118.  It  is  a  primary  principle  of  specific  performiinue : 
fisg^M  V.  HiraUon,  8  W.  B.  13,  1  De  G.  F.  &  J.  33. 
It  will  be  suggested  that  the  document  of  the  22nd 
of  December,  1891,  contained  a  declaration  that  the 
(tfoperty  was  held  iu  eqmd  nhares  by  the  persons 
Mtitfed  to  the  £6,000.  If  that  is  sought  to  be  relied 
OB  it  would  be  attempting  to  obtain  a  title  f  rum  a 
tritotee  through  a  breach  of  trust:  Priddy  v.  Bose, 
SMer.  86;  Boxbarglit  v.  Cox,  30  W.  B.  74,  17  Ch.  D. 
i2U;  Harpman  ▼.  Shaddock,  30  W.  B.  49,  19  Ch.  D. 
t07. 

W,  C.  Daunry,  for  the  defendant  Webb. 

W,  C.  France,  for  the  defendant  Prance. 

Graham  Hastings,  Q.C.,  and  Badcock,  for  defendants 
Tslifltuje  and  Kilv«rc,  submitted  tliere  was  no  case  i 
|nr  priority.  As  to  a  solicitor  not  being  allowed  to 
IBSt  any  benefit,  the  cases  are  confined  to  those  of 
fdociary  relations :  Segrave  v.  Kirwan.  Here  the 
•olicttors  never  got  anything  out  of  it.  In  Bulkley  v. 
Wil/vrd  the  solicitor  got  the  testator's  property  by 
TOSioii  of  bis  n^lect  of  duty.  Horan  v.  McMahon 
k  to  the  same  effect.  In  re  Snell,  In  re  Birt,  and 
Ihualdson  t.  Haldane  are  also  distinguished.  As  to 
the  guaranty  we  rely  on  Whittvood  Ghemical  Co*  v. 
JBbnfmfm,  39  W.  B.  433,  [1891]  2  Oh.  416,  which  was 
^  Cttse  of  affirmative  covenant,  and  the  claim  was 
shwiiately  uiisnstaiuable. 

J.  jfi.  Brooke,  for  the  defendant  West,  substantially 
adopted  this  argument.  He  cited  Baker  v.  Palmer, 
S  Ob.  540;  Mara  v.  Browne,  44  W.  B.  330,  [1896]  1 

a.  199. 

Oroavemfr  Woods,  Q,G.,  in  reply. — Mara  v.  Browne 
is  not  hk0  the  present  case. 

Cur.  adv,  vult» 

Nut.  17. — SmiJiro,  J.,  stated  the  facts  as  above, 


and  continued :  The  plaintiffs'  claim  to  priority  in 
respect  of  the  £3,000  to  which  they  and  the  defendant 
Webb  are  entitled  is  based  on  three  grounds— first, 
the  memoranda  of  the  1st  of  January,  1877,  and  the 
8th  of  October,  1886 ;  second,  the  guarantee  of  the 
2nd  of  January,  1877  ;  and  thirdly,  on  considerations 
arising  out  of  the  fiduciary  relationship  which  existed 
between  New,  Prance,  &  Garrard  and  the  Stokes 
trustees. 

First,  as  to  the  memoranda  of  the  1st  of  January, 
1877,  and  the  8th  of  October,  1886.  It  is  said  that 
th<)se  documents,  when  properly  construed,  create  a 
priority  in  respect  of  the  plaintiflfe'  £3,000  over  the 
other  portion  of  the  total  mortgage  debt  of  £6.000, 
by  reason  of  the  use  of  the  word  **  residue."  It  may 
be  admitted  that  these  documents  do  not  contain  all 
the  clauses  introduced  into  such  instruments  by  the 
most  cautious  of  conveyancers,  and  are  not  so  explicit 
as  the  document  of  the  22nd  of  December,  1891, 
executed  in  favour  of  Mrs.  Smith  and  Mr.  Kilvert ; 
but  still  I  cannot  bring  myself  to  think  that  the 
meaning  of  them  is  open  to  serious  doubt.  It  is 
thereby  declared  that  the  £6,000  **  belongs  to  the 
following  persons  and  in  the  following  proportions,^* 
that  is  to  say,  the  sum  of  £3.000,  part  of  the  said 
principal  sum  of  £6,000,  belongs  to  and  is  the  property 
of  the  Stokes  trustees,  '*  and  the  remaining  sum  of 
£3,000,  the  residue  of  the  said  principal  sum  of 
£6,000,  belongs  to  and  is  the  property  of  "  New, 
Prance,  &  Garrard.  **  Besidue "  there  means  the 
arithmetical  remainder  after  deducting  £3,000 
from  £6,000,  and  it  would  be  entirely  incon- 
sistent with  the  use  of  the  word  "proportion"  to 
read  the  clause  as  declaring  that  the  first- mentioned 
£3,000  belonged  to  the  Stokes  trustees,  and  that 
subject  thereto  the  b;iUnce  of  the  £6,000  belonged  to 
New,  Prance,  &  Garrard.  The  like  meaning  is  plainly 
attributable  to  the  word  **  residue  "  in  the  declaration 
of  trust  as  regards  the  principal.  There  may  be  a  little 
more  difficulty  as  to  the  meaning  of  the  word  **  reai- 
due  "  when  used  with  reference  to  the  interest,  but  it 
seems  to  me  to  be  used  in  the  same  sense  as  that 
already  mentioned — viz.,  the  arithmetical  remainder 
after  deducting  from  the  amount  of  interest  on  £6,000 
at  4^  per  cent.,  the  amount  of  interest  on  £3,000  at  4 
per  cent.  This  mode  of  expression  appears  to  me  to 
have  been  adopted  from  the  desire  to  preserve  to  the 
firm  of  New,  Prance,  &  Garrard  the  one- eighth  per 
cent,  which  constituted  the  consideration  for  the 
guarantee.  It  cannot  fairly  be  read  as  giving  any 
priority. 

Secondly,  as  to  the  guarantee  of  the  2nd  of  January, 
1877.  That  document  contains  a  guarantee  by  New, 
Prance,  &  Garrard  of  the  soodness  and  sufficiency  of 
the  security ;  and  it  is  said  that,  having  given  such  a 
guarantee,  neither  they  nor  anyone  claiming  under 
them  can  put  forward  any  demand  which  would  result 
in  rendering  the  security  bad  and  insufficient,  or  any 
arrangement  whereby  they  themselves  would  profit. 
The  answer  is  that  no  such  claim  is  made.  The 
plaintiffs'  security  is  one-half  of  the  mortgage  debt  of 
£6,000  and  the  securities  for  it.  To  that  half  the 
defendants  who  claim  under  New,  Prance,  &  Garrard 
assert  no  title,  they  merely  .seek  the  benefit  of  the 
other  half  of  the  mortgage  debt  and  securities  which 
is  not  comprised  in  tiie  plaintiffs'  security  at  all.    The 

fuarantee  does  not  purport  to  charge  the  plaintiffs' 
3,000  on  any  property  of  New,  Prance,  &  Garrard ; 
it  is  simply  a  personal  contract  by  the  firm,  on  which 
the  plaintiffs  will  no  doubt  be  entitled  to  prove  in  the 
bankruptcy,  but  which  does  \  ot  give  the  plaintiffs 
any  rights  against  from  the  specific  property  now  in 
question. 

Thirdly,  on  this  point  the  argument  is  that  the 
investment  of  £3,000  on  the  seoority  of  the  30th  of 
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December,  1876,  was  a  breaoh  of  trust,  that  Messrs. 
New,  Prance,  &  Oarrard  advised  this  breach  of  trust, 
and  that  they  and  all  persons  claiming  under  them  are 
precluded  from  taking  any  benefit  to  themselyes  from 
the  transaction  to  the  prejudice  of  the  trust  estate. 

Unquestionably  Messrs.  New,  Prance,  &  Garrard 
advised  the  investment ;  according  to  the  recital  in 
the  memorandum  of  the  2nd  of  January,  1877,  the 
Stokes  trustees  advanced  the  £3,000  upon  their 
recommendation.  They  were  the  legal  advisers  of  the 
trustees  in  the  matter ;  and  as  such  it  was  their  duty 
to  see  that  the  security  was  adequate  in  point  of  value 
and  in  point  of  form.  That  duty,  in  my  judgment, 
they  failed  to  discharge. 

As  regards  the  value,  according  to  the  rule  of  the 
court  then  and  now  in  force,  there  ought  to  have  been 
a  margin  of  one-third  over  and  above  the  sum 
advanced ;  that  is  to  say,  as  the  total  advance  was 
£6,000  the  value  of  the  mortgaged  property  ought  to 
have  been  £9,000.  Mr.  Prance,  indeed,  in  his 
evidence,  appeared  to  be  of  opinion  that  such  a  rule 
did  not  exist  in  1876 ;  if  at  that  time  his  view  of  the 
law  was  such  as  he  seemed  desirous  of  having  it  sup- 
posed to  be,  one  can  only  say  that  casts  some  reflec- 
tion on  his  qualification  to  advise  trustees  on  such  a 
matter.  It  is  not  suggested  that  any  valuation  was 
made  previously  to  the  advance.  Mr.  Prance  said : 
**  I  must  have  told  Jewsbury  and  Bobins  that  it  was 
a  satisfactory  security,  and  they  accepted  the  security 
on  mv  recommendation."  The  property  was  pur- 
ohasea  by  the  original  mortgagor  in  1864  for  £6,900. 
Mr.  Prance  says  it  was  a  bargain  at  that  price  and 
was  really  worth  more ;  he  says  that  if  Ball  had  had 
t,  it  would  have  been  worth  £9,000  in  spite  of  the 
times.  But  that  was  mere  speculation.  It  was  put 
up  for  sale  in  1878  ;  it  was  expected  to  realize 
£7,600,  but  a  small  part  only  was  sold  at  the  price  of 
£530.  In  1885  it  was  valued  by  the  defendant  Webb 
at  £6,370.  In  1890  it  was  again  put  up  for  sale,  the 
reserve  being  £7,000,  but  was  not  sold.  There  is  no 
evidence  to  satisfy  me  that  the  mortgaged  property 
was  in  1876  or  at  any  other  time  of  a  value  at  aU 
approaching  £9,000.  In  arriving  at  that  conclusion 
I  lay  no  stress  on  the  guaranty  given  by  Messrs. 
New,  Prance,  &  Ghirrard  which  might  seem  to 
suggest  the  existence  of  doubt  on  the  pcurt  of  someone 
as  to  the  value  of  the  security.  I  am  willing  to 
accept  Mr.  Prance's  explanation  that  the  giving  of  it 
was  m  accordance  with  the  common  practice  of  the 


The  form  of  the  security  is  not  more  satisfactory. 
The  trust  security  ought  to  have  been  taken  in  the 
names  of  the  trustees  :  In  re  MoAsingherd^ a  Settlement, 
Here  the  legal  title  was  vested  in  two  persons,  one 
of  whom  was  an  entire  stranger  to  the  Stokes  trust. 

In  my  opinion  the  investment  was  on  both  grounds 
a  breach  of  trust.  I  also  think  that  in  omitting  to 
advise  the  trustees  this  was  so,  Messrs.  New,  Prance, 
&  Ghirrard  were  guilty  of  a  breach  of  duty  to  the 
Stokes  trustees,  their  clients.  For  this,  but  for  their 
bankruptcy,  thev  might  be  answerable  in  damages  to 
their  clients,  and  proof  may  possibly  be  admissible  in 
the  bankruptcy;  but  mider  ordinary  circumstances 
t|iey  would  not  have  been  responsible  to  thecesfut  que 
trust  as  for  a  breach  of  trust :  see  Barnes  v.  Addy^  22 
W.  B.  505,  L.  B.  9  Ch.  App.  244. 

It  is  said,  however,  that  tne  law  prevents  them  from 
taking  any  benefit  from  their  own  seouritv  to  the  dis- 
advantage of  their  own  dients,  the  Stokes  trustees. 
Undoubtedly  the  law  imposes  considerable  dis- 
abilitiee  on  solicitors  in  their  dealings  with  clients. 
Thus,  if  a  solicitor  employed  to  prepare  a  legal 
instrument  so  frames  it  that  he  obtains  (even  indi- 
rectly) a  benefit  imder  it,  a  court  of  equity  will  not 
permit  him  to  retain  it  unless  he  can  show  that  he 


dearly  and  distinctly  pointed  out  to  the  client  tiiat 
the  advantage  actually  gained  might  result  from  the 
transaction ;  and  this  holds  sood  whether  the  inttm- 
ment  was  or  was  not  designed  to  produce  saoih  aooose- 
quence,  or  whether  the  solidtor  was  or  was  not  awan 
of  the  true  Icff al  effect  of  the  instrument :  see  Begratt 
V.  Kirvjan,  Beatt.  157 ;  BuUdey  v.  WUfcrd,  8  BIL 
N.  S.  HI,  2  CI.  &  Fin.  102 ;  Horan  v.  Maemahm^  17 
L.  B.  Ir.  641.  In  such  cases  the  solidtor  is  trsaied 
as  trustee  of  any  interest  he  may  acquire  under  tiie 
instrument  for  the  persons  on  whom  it  would  have 
devolved  if  the  instrument  had  not  been  executed. 
Again,  a  solidtor  taking  for  value  a  security  from  Ui 
own  dient  cannot  take  advantage  of  any  unusual  pto- 
visions  introduced  into  it  unless  he  can  establish  that 
he  gave  the  dient  such  advice  as  would  have  oonie 
from  an  independent  solidtor:  see  Cockbwm  v. 
Edwards,  30  W.  B.  446,  18  Ch.  D.  449.  There  sn 
also  cases  which  show  that  a  solidtor  will  not  be 
allowed  to  assert  independent  rights  of  bis  own  in  a 
way  inconsistent  with  a  duty  undertaken  to  the 
dient.  Thus,  in  Be  Birt  the  defendant  in  sd 
administration  aotion  and  legal  personal  repre- 
sentative of  the  testator,  was  one  of  the  firm  d 
solidtors  who  aoted  for  the  plaintifL  After 
the  plaintiff  had  obtained  an  order  f or  a  re- 
odver,  but  before  the  recdver  had  perfected  Us 
security,  the  defendant  recdved  assets.  It  was  hell 
that  he  could  not,  as  ^^nst  the  plaintiff,  assert  ikfb 
right  of  retainer  which  he  otherwise  would  have 
h^.  Against  these  decisions  there  is  not  a  wovl  te 
be  said;  but  in  each  of  them  the  solidtor  vsi 
daiming  in  some  shape  or  form  a  benefit  or  advm- 
tage  as  against  the  dient  which  that  client  new 
intended  to  confer. 

The  argument  on  behalf  of  the  plaintifib  in  tiie 
present  case  invites  me  to  go  much  further  than  sij 
previous  decision.  The  transaction  oontemplafced  m 
1876  was  the  advance  of  £6,000  in  two  sums  of  £3»000 
eadi — one  by  the  Stokes  trustees,  the  other  by  tlidr 
soUdtors— on  a  security  in  respect  of  which,  as  it 
seems  to  me,  they  were  to  stand  on  a  footing  ol 
equality,  l^e  instruments  by  whidi  the  transaotioii 
was  carried  into  effect  are  apt  for  the  purpose,  ani 
contain  no  unusual  provisions,  certainly  none  to  tiie 
disadvantage  .of  the  trustees.  The  benefit  acquired  bf 
the  solidtors  is  one  which  was  within  the  oontsm- 
plation  of  all  parties  at  the  time ;  and  nothing  oodd 
DC  urged  agaiiut  the  solidtora  if,  unfortunatdy,  the 
dients  had  not  been  trustees,  and  had  not  been  in- 
volved in  a  breach  of  trust.  Still  that  is  not,  in  my 
opinion,  a  suffident  ground  for  dedanng  the  sdiei- 
tors  to  be  trustees,  dther  in  whole  or  in  part,  of  the 
£3,000  advanced  by  themselves  or  of  the  Beourity  they 
bargained  for  on  the  occasion.  There  is  no  breach  d 
duty  on  their  part  in  acquiring  or  setting  up  sodi  a 
security ;  thdr  default  lies  in  permitting  the  ofieais 
to  advance  money  on  the  security  whioa  the  dknti 
actually  got.  For  that  the  solidtors,  as  I  have  ssid, 
may  be  answerable  to  their  dients  in  damages,  but  it 
does  not,  in  my  judgment,  authorize  me  to  decUie 
the  dients  entitled  to  be  paid  out  of  tha  aaoarilyin 
priority  to  those  idio  now  lepMent  the  solidton. 

Solidtors.  Black  &  Moss,  for  Nevinson  <fe  Baniomt 
Malvern ;  Burton,  Yeates,  &  Hart,  iGr  Johnmnu,  Bar' 
day,  A  Soger ^  Birmingham;  Oroioders  A  Vhurd; 
M.  H.  Prance. 


VoLXL7l.      [j«ua.i8«.]       THE  WEEKLY  REPORTER. 


1«7 


H.C.    Ik  SB  iNTBHNATioirAX  8oc.  OF  AxronoirBEBS,  &o. — In  be  Pdcton  and  Tonq'b  Contbact.    H.O. 


Wright,  J.)  Nov.  18;  Deo.  3. 

In  re  Intebhatiokal  Society  op  Auotioneebs 
AND  Valuers. 
Bailijx*s  Case,  (a.) 

Companif — Winding  up  —  Contributory  —  Bemoval  of 
name— Fraud— Mistake  as  to  identity  of  company — 
(kmtract  in  writing. 

Where  a  pereon  is  fraudulently  induced  to  take  shares 
m  a  company  by  reason  of  the  misrepresentation  that  it  is 
mdker  company  of  very  similar  name,  there  is  no 
amiraet  at  all,  and  he  is  entitled  to  have  his  name 
removed  from  the  list  of  contributories  in  the  winding 
up,  though  he  has  taken  no  steps  to  repudiate  hie  shares 
he/ore  the  company  %Das  wound  up. 

Candy  v.  lindsay,  26  W.  R.  406,  3  App.  Cos.  459, 
/ottotced. 

This  WM  a  sommonB  by  Baillie  that  his  name  might 
be  renkoved  from  the  list  of  oontributories  of  the  above- 
rnuned  oompany.  The  company  was  nnlimited,  and 
WBS  originally  incorporated  under  the  name  of  the  In- 
ititateof  Aaotioneers  and  Valuers,  but  that  name  was 
ohtnged  in  consequence  of  proceedings  taJcen  by  the 
Auctioneers'  Institute  of  the  United  Kingdom,  both 
•odeties  having  their  addresses  in  Chancery-lane. 
Prenoos  to  November,  1895,  Baillie  had  applied  to 
tbe  Auctioueers'  Institute  with  a  view  of  becoming 
a  fellow  of  that  society.  In  November,  1895, 
one  of  the  officers  of  the  liquidating  society 
etUed  on  him  and  asked  him  if  he  still  cared 
to  join  the  Institute  and  showed  him  the  prospectus 
of  the  International  Society.  Baillie  enquired  if 
this  was  *<the  Auctioneers'  Institute,"  and  being 
told  that  it  was  he  consented  to  join  and  took 
duues  in  the  International  society.  He  had  before 
this  enquired  if  the  liability  was  limited  and  had  been 
kfovm^  that  it  was.  When  the  share  certificates 
iwre  sent  to  him  he  saw  that  the  word  **  limited  " 
Wis  not  added  to  the  name  of  the  society  (it  being,  in 
fwt,  a  company  with  unlimited  liability),  he  returned 
the  certificates  pointing  this  out,  and  stating  that  if 
it  was  an  unlimited  oompany  he  would  resign,  but 
tt»e  certificates  were  returned  to  him  with  the  word 
"limited"  written  in  in  manuscript  with  a  letter 
itating  that  the  word  had  been  left  out  by  a  printer's 
mv,  and  also  stating  that  the  Institute  had  been  in 
existence  for  many  years.  On  the  faith  of 
th«se  statements  Baulie  retained  his  membership  of 
file  society. 

A  windmg-np  order  was  made  against  the  company 
on  the  7th  of  December,  1896,  and  Baillie  was 
iadiided  in  the  list  of  contributories.  He  thereupon 
took  out  this  sunmions. 

Hdttr  Hart,  for  the  applicant. — Here  there  never 
was  a  contract ;  the  whole  transaction  is  void : 
Bo^lqr,  7th  ed.,  p.  136.  If  a  man  is  induced  by 
MJaepresentations,  it  does  not  matter  if  the  name  is 
oonect  if  he  is  deceived :  Cundy  v.  Lindsay,  If  A.  con- 
tacts with  B.  under  the  impression  l^t  he  isC.  there 
■  no  contract:  BouUon  v.  Jones,  2  H.  &  N.  564. 

Clauson^  for  the  official  receiver  and  liquidator.— 
The  contract  was  in  writing,  and  therefore  Cundy  v. 
Limdsay  does  not  apply.  The  company's  name  was 
OB  the  top  of  the  forms  it  is  now  too  late  for  Baillie 
to  lay  that  he  was  deceived.  The  law  as  to  repudia- 
twn  is  snnuned  up  in  In  re  Scottish  Petroleum  Co,, 
31  W.  R.  846,  23  Ch.  D.  413. 

Hart,  in  reply.— The  principal  in  In  re  Scottish 


(«.)  Beiported  by  C.  W.  Mead,  Esq.,  Barnster-at- 
Law. 


Petroleum  Co,  is  not  applicable  to  a  case  like  thia ; 
McNielVs  case,  18  W.  B.  1102,  L.  B,  10  10  Eq*  503. 

Dec.  3.— Weight,  J.— [His  lordship  firat  stated 
the  facts  of  the  case,  and  continued :]  Thu  question 
is  whether  Baillie  is  to  be  allowed  to  repudiate  these 
shares.  This  case  seems  to  be  similar  to  Candy  v.  Lind- 
eay,  26  W.  B.  406,  3  App.  Cas.  459 ;  the  ciraumfttaucea 
show  that  this  contract  was  void  ab  initio^  not  one 
which  was  voidable  on  account  of  the  luisrepresenta- 
tions  made  to  him — in  other  words,  that  there  was 
no  contract  at  all.  When  Baillie  a{>p!ied  he  thought 
that  he  wat  applying  for  and  getting  Hhares  in  tbe 
old  Auctioneers'  Institute,  and  those  who  were  actio  g 
for  the  liquidating  company  knew  that  he  thought  bo, 
and  deliberately  deceived  him.  That  being  so^  he  is 
entitled  to  the  relief  he  claims.  Bat  it  has  been 
argued  that  the  observations  in  Cundy  v,  FAmhay  do 
not  apply  here,  as  there  it  was  a  verbal  contract,  ^nd 
here,  tbe  contract  being  in  writing,  it  is  not  possible 
for  BailHe  to  deny  it.  But  in  Cundy  v,  Lindsay  there 
appeared  to  have  been  a  so-called  contract  in  writing ^ 
but  whether  that  was  so  or  not,  the  principle  of  the 
case  applies,  and  here  there  was  no  contract  in  writ- 
ing because  there  was  no  contract  at  all.  The  appli- 
cant is  therefore  entitled  to  the  relief  whiob  he 
claims. 

SoHoitors,  Timbrell  &  Deighton  ;   Ridddl,  Vatxey^  ^ 
Smith, 


In  re  PiXTON  and  Tong'b  Contbaot.  (a.) 

Vendor  and  purchaser — Devise  of  real  estate  up<m  trust 
to  trustees,  their  heirs  and  assigns — Power  of  sale  to 
the  **  trustees' for  the  time  being**  nnder  a  witt^ 
Executors  of  surviving  trustee — Conveyancing  Actt 
1881,  s.  30. 

A  testator  devised  his  real  estate  to  cej'tain  tritsteea, 
their  heirs  and  assigns,  upon  certain  trusts ^  and  the  will 
contained  a  powar  of  sale  of  real  estate  txercisuhh  *'  by 
the  trustees  for  the  time  being  "  under  the  will* 

Held,  that  the  power  of  sale  was  exercisable  by  the 
executors  of  the  last  surviving  trustee. 

This  was  a  summons  in  the  Manchester  Diattict 
Begpustry  by  certain  purchasers  under  the  Vendor  and 
Purchaser  Act,  1874,  for  a  declaration  thai  the  re- 
spondents, the  vendors,  were  not  entitled  to  eonvey 
in  fee  the  hereditaments  comprised  in  the  contract  oi 
sale. 

Two  objections  were  taken  by  the  purtihaBers,  but 
only  one  of  them  calls  for  a  report. 

The  facts  of  the  case  were  as  follows ; 

William  Hampson,  of  Breightmet  Hall,  Breight- 
met,  in  the  coimty  of  Lancaster,  by  h\A  wi}l  dated 
19th  of  June,  1850,  subject  to  the  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  devised 
aU  his  real  estate  unto  and  to  the  use  of  his  wife 
and  his  daughter  Mary  and  his  sons  WOIiam 
Bichard  Hamer,  John,  and  Daniel,  their  heirs  and 
assigns,  upon  trust  to  permit  his  wife  during  her  life 
to  have  the  use  ana  enjoyment  of  his  freehold 
messuage,  wherein  he  resided  at  Breightmet  afore- 
said, with  the  garden  and  appurtenances,  and  subject 
thereto  in  trust  for  all  his  children  in  equal  shares. 
And  after  certain  other  provisions  the  will  eontiuued : 
*'  I  declare  that  the  trustees  for  the  time  bt^iiig  under 
this  my  will  shall  have  power  to  sell  all  or  any  part 


(a.)  Beported  by  J.  Abthub  Peiob,  Esq.^  Banister- 
at-Law. 
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H.C.  In  bb  Pixton  and  Tonq's  Contract.— Knowlbs  &  Sons  (Ld.)  (Apps.)  v.  Sinolaib  (Bspt.).  H.C. 


or  parts  of  my  said  real  estate  and  any  share  and  shares 
therem." 

The  testator  appointed  his  said  trustees  to  be 
executrixes  and  executors  of  his  wUl. 

The  testator  died  the  12th  of  October,  1851,  and 
his  will  was  duly  proved  by  his  widow  and  his  son 
William. 

The  testator  left  ten  children,  all  of  whom  attained 
the  age  of  twenty-one  years. 

The  widow  died  the  5th  of  May,  1869 ;  the  daughter 
Mary  died  the  6th  of  March,  1878 ;  William  died  the 
12th  of  July,  1884 ;  John  died  the  15th  of  April» 
1880;  and  Daniel  on  the  3rd  of  September,  1889. 

Bichard  Hamer  Hampson,  who  died  the  13th  of 
May,  1892,  by  his  will  appointed  the  respondents 
John  Sutdiffe  Pixton  and  £dward  Boutfiower  his 
executors,  who,  after  his  decease,  duly  proved  his 
will  and  acted  as  trustees  of  the  will  of  William 
Hampson. 

On  the  26th  of  February,  1897,  the  respondents 
entered  into  a  contract  with  tiie  applicants  for  the 
sale  of  certain  hereditaments  forming  part  of  the  real 
estate  of  William  Hampson. 

The  applicants  objected  that  as  the  respondents 
were  not  trustees  of  the  William  Hampson,  they 
could  not  exercise  the  power  of  sale. 

A,  E,  Milne,  for  the  applicants. — ^The  will  contains 
a  power,  not  a  trust,  for  sale  exercisable  only  by  the 
trustees  for  the  time  being  thereof.  A  power  for 
sale  differs  from  a  trust  for  sale,  and  section  30  of 
the  Conveyancing  Act,  1881,  will  not  enable  the 
executors  of  the  last  surviving  trustee  to  convey. 
That  section  applies  only  in  cases  where  formerly  the 
heir  could  have  conveyed :  In  re  Inglelw,  13  L.  B. 
Ir.  326;  Cunningham  v.  Frayling,  39  W.  R.  469, 
[1891]  2  Ch.  567. 

Stewart  Smith,  for  the  respondents. — The  will  con- 
tains a  devise  of  the  testator's  real  estate  to  the 
trustees,  their  heirs  and  assigns.  Before  the  Con- 
veyancing Act  the  heir  of  the  surviving  trustee 
would  have  held  the  property  as  a  trustee.  The 
executors  of  the  last  surviving  trustee  are  in  the  place 
of  the  heir  under  section  30  of  tiie  Conveyancing 
Act. 

He  referred  to  Dart's  Vendors  and  Purchasers  of 
Eeal  Estates,  5th  ed.,  p.  608 ;  In  re  Bumney  and 
Smith,  45  W.  B.  678,  [1897]  2  Ch.  351.  [In  the 
course  of  the  argument  Byrne,  J.,  referred  to  Morton 
V.  ffaUeU,  28  W.  B.  895,  15  Ch.  D.  143;  Osborne 
to  BowleU,  28  W.  B.  365,  13  Ch.  D.  774.] 

Bybnb,  J. — I  am  of  opinion  that  under  section  30 
of  the  Conveyancing  Act  the  power  of  sale  is  exer- 
cisable by  the  re^ndents  as  personal  representatives 
of  the  last  surviving  trustee  of  Uie  will  of  William 
Hampson.    Declaration  accordingly. 

Solicitors,  Thomas  Ward,  Manchester,  for  Thomas 
Hughes,  Bolton;  AshweU,  Browning,  <fe  Tntin,  for 
Ashwell,  Tutin,  A  Co,,  Manchester. 


Q.  B.  Div.  \  _       ^ 

(Hawkins  and  ChanneU,  JJ.)  /  ^^'  ®- 

Knowlbs  &  Sons  (Limitkd)  (Appellants)  v. 
SmCLAiB  (Bespondent),  (a.) 

Weights  and  meaeuree—Codlr^Sale— Ticket— '' Corred 
weight''— Weights  and  Measures  Act,  1889  (52  &  53 
Vict.  c.  21),  s.  22,  sub-sections  1  and  2. 

Section  22  of  the  WeighU  and  Measures  Act,  1889, 

(a.)  Beported  hy  Sir  Shskston  Bakeb,  Bart., 
fiaxxister-at-Law. 


provides  that,  where  coal  exceeding  two-hundrfdweight 
is  conveyed  for  delivery  on  sale  in  a  vehicle  not  belongi^s 
to  the  purchaser,  the  *'  correct  weight "  of  the  vehicle  and 
of  the  coed  sliaU  be  inserted  in  the  ticket  which  is  to  k 
given  by  the  seller  to  the  purchaser. 

Held,  that  the  "correct  weight**  means  the  eorred 
weight  as  previously  ascertained  at  the  place  from  whiek 
the  coal  is  brought,  and  not  the  weight  at  the  Hme  of  the 
delivery  of  the  coal. 

Case  stated  by  justices  for  the  county  of  Laooaster. 

The  appellants  are  colliery  proprietors,  aod  the 
respondent  is  an  inspector  of  weights  and  measaies. 

An  information  was  laid  by  the  respondent  agaiDat 
the  appellants  under  section  22,  sub-section  2,  of  the 
Weights  and  Measures  Act,  1889,  for  having  inserted 
in  the  ticket  required  by  the  Act  to  be  given  by  the 
seller  of  coal  to  the  piurohaser  a  false  statement  of 
the  weight  of  Uie  velude,  contrary  to  the  provision 
of  that  sub-section.  The  information  was  in  the  fint 
instance  laid  under  section  22,  sub-section  1,  for  not 
having  caused  the  tare  weight  of  the  vehicle  to  be 
markM  thereon,  but  at  the  hearing  the  summons  wae 
amended  into  a  summons  under  sub-section  2,  sad 
t^e  conviction  was  under  sub-section  2. 

A  police-constable,  an  assistant  to  the  inspector, 
proved  that  he  met  the  appeUaut's  cart  loaded  with 
coal,  and  that  he  followed  it  to  a  house  and  there  eaw 
the  coal  delivered,  and  a  ticket  at  the  same  tioie 
delivered  to  the  purchaser  of  the  coal  by  the  appd- 
lants'  carter,  which  ticket  showed  the  appellants*  horn 
and  cart  to  weigh  29cwts. ;  that  he  then  took  the  hone 
and  cart  to  the  weighing  machine  at  the  railway 
station,  and  there  caused  them  to  be  weighed,  when 
the  weight  was  shown  to  be  28  cwts.,  3  qm.,  or  a 
difference  of  28  lbs.  (in  favour  of  the  purdiaser) 
between  the  weight  ^own  upon  the  ticket  and  thi^ 
registered  by  the  machine  at  the  station ;  and  that  the 
cart  was  not  weighed  apart  from  the  horse. 

There  was  no  dispute  as  to  facts,  which  were  taken 
as  above  stated. 

It  was  contended  for  the  appellants  that  they  bed 
not  committed  any  offence  under  snb-sectioo  2  of 
section  22,  as  the  diflGarenoe  between  the  weight 
shorwn  on  the  ticket  and  that  registered  l^  the 
machine,  was  to  be  accounted  for  by  the  weight  of 
the  horse  varying. 

The  justices  convicted  the  appellants  of  an  offienoe 
under  section  22,  sub-section  2,  and  imposed  a  fine  of 
20s.  and  10s.  6d.  costs. 

The  question  for  the  court  was  whether  the  jusfioei 
were  right  in  so  convicting  the  appellants. 

The  Weights  and  Measures  Act,  1889  (52  &  dSYiet. 
c.  21)  enacts :  Section  21.  Tl)  <*  Where  any  quantity 
of  coal  exceeding  two  hundredweight  is  delivered  hj 
means  of  any  vehicle  to  a  purchaser,  the  seller  of  the 
cold  diall  therewith  deliver,  or  cause  to  be  delivend, 
or  to  be  sent  by  post  or  otherwise,  to  the  purchesw 
or  to  his  servant,  before  any  part  of  the  coal  is  un- 
loaded, a  ticket  or  note  aooorcung  to  the  form  in  the 
third  schedule  to  this  Act,  or  according  to  a  fbnn  to 
the  like  effect'' 

Section22.  (1)  <*  Where  any  quantity  of  coal  eoEoeed-* 
ine  two  hundredweight  is  conveyed  for  deliveiy  o« 
sale  in  a  vehicle  in  bulk,  the  seller  of  the  ooal  shillR. 
unless  the  vehicle  is  provided  by  the  purchaser,  . 
the  weight  of  the  venide,  as  well  as  of  the  ooal 
tained  therein,  to  be  previously  ascertained  hy  a 
weighing  instrument  stamped  by  the  inspector  ol 
weights  and  measures,  and  Deing  on  or  near  to  ths 
pla^  from  which  the  coal  is  brought,  and  shall  frooi 
time  to  time  cause  the  tare  weight  of  the  vehide  to 
be  marked  thereon  in  such  manner  as  the  looJ 
authority  approve  "  ;  (2)  "  la  any  such  oasa  the  seUetf 
of  the  coal  shall  insert,  or  cause  to  be  inserted  in  the 
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ticket  required  by  this  Act  to  be  given  by  him.  a 
liitemeDt  of  the  oorreot  weight  of  the  vehicle,  or  of 
tbevehiole  and  the  animal  drawing  it,  where  both 
■re  wm^ied  together  with  the  load,  as  well  as  of  the 
eorrpot  weight  of  the  coal  contained  in  the  vehicle." 

Then  section  27  provides  that  the  seller  or  purchaser 
msy  require  that  the  coal,  or  the  vehicle  used  for  the 
einiage  of  the  ooal  in  bulk,  may  be  weighed  or  re- 
wsighed,  with  the  proviso  that  where  the  weighing  or 
le-woghiDg  hasbMU  at  the  instance  of  the  purchaser, 
the  purchaser  shall  pay  the  oosts  of  the  re- weighing 
if  the  results  be  found  correct ;  and  the  form  of  the 
fiekflt  in  the  schedule  provides  that  the  weight  of  the 
eosl  tod  vehicle,  the  tare  weight  of  the  vehicle,  and 
the  net  weight  of  the  coal  delivered,  shall  be  given 
m  the  ticket. 

T.  W.  ChiUy,  for  the  appellants.— In  the  first  place 
a  aumot  be  said  to  be  an  offence  within  the  Act  to 
leife  too  much  ooal,  as  the  appellants  did  in  this  case. 
The  Act  was  intended  to  protect  the  purchaser,  and 
there  osn  be  no  offence  within  the  Act  unless  the  pur- 
obsser  is  defrauded ;  it  was  not  intended  to  make  the 
•eOer  liable  to  penalties  for  giving  too  much  coal. 
In  the  second  place  there  is  no  evidence  here  that  an 
inooffreot  weight  was  inserted  in  the  ticket.  What 
hs8  to  be  inaerted  in  the  ticket  is  the  statement  of 
the  "ooiTect  weight,"  under  sub-section  2  of  section 
22,  and  the  ''oorrect  weight'*  is  the  weight  which 
has  been  ascertained  previous  to  the  cart  going  out 
vith  the  ooal,  as  required  by  sub-section  1  of  section 
22.  The  *' correct  weight,"  therefore,  which  is  to  be 
inseited  in  the  ticket  is  the  weight  whiuh  is  correct 
at  the  time  the  cart  is  sent  out,  and  not  the  weight 
which  is  correct  at  the  time  of  delivery  to  the  pur- 
diaser.  If  the  purchaser  is  not  satisfied  with  this 
■tatement  in  the  ticket,  then  he  can,  by  section  27, 
require  a  re- weighing.  There  was  no  evidence  that 
the  weights  in  t£e  ticket  were  incorrect  at  the  time 
the  cart  waa  sent  out,  and  therefore  this  conviction 
camiot  be  supported. 

LcehniSj  for  the  respondent. — The  weight  to  be  a 
"eorrect  weight"  must  be  a  weight  which  is  correct 
at  the  time  the  ooal  is  delivered  to  the  purchaser.  It 
is  not  enough  that  the  weight  should  be  correct  at 
the  time  the  vehicle  is  sent  out ;  it  must  be  correct  at 
the  time  when  the  ticket  is  delivered  to  the  pur- 
duser-^that  is,  when  the  coal  is  delivered  to  him. 

HAinaNS,  J. — I  think  that  this  conviction  ought  to 
he  quashed.  [His  lordshij^  read  section  21,  sub-sec- 
tion 1,  section  22,  sub- section  1 ,  and  the  form  of  the 
tidet  given  in  the  third  schedule.]  Reading  these 
two  sect  ions  together  it  is  dear  to  my  mind  that  the 
ticket  is  to  be  delivered  containing  the  particulars 
which  are  rpqnired  by  the  form  of  ticket  in  the  third 
•diednle  to  be  prepared  and  sent  out  by  post,  or,  at 
the  option  of  the  seller,  delivered  to  the  carman  to  be 
handed  over  by  him  to  the  purchaser  before  any  part 
of  the  ooal  is  delivered.  The  weighing  and  the 
amount  of  the  weighing  which  is  to  be  included  in 
that  ticket,  and  the  particulars  of  it,  are  to  be  ascer- 
tsined  by  a  weighing-machine  stamped  by  the 
iDspfcior  near  to  the  place  from  which  the  coal  is 
hmght.  That  is  the  obligation  cast  upon  the  seller, 
and  I  entertain  no  doubt  that  the  object  of  the 
LegisUtore  in  those  two  sections  was  that  the 
wsiffbing  of  the  coal  should  take  place  practically 
St  the  place  fiom  which  the  coal  came,  and  that  the 
ticket  with  these  two  weights  inserted  therein  should 
ha  sent  to  the  purchaser  in  ord^r  that  he  might  have 
thsm  befcre  him  at  the  time  the  coal  is  delivered.  I 
•a  satisfied  it  was  never  oontemplated  that  there 
•boold  be  a  ticket  of  that  sort  sent  in  the  morning 
nd  another  ticket  delivered  in  the  afternoon.    I 


think  the  ticket  that  is  to  be  delivered  is  that  men- 
tioned in  section  21  as  the  result  of  the  weighing  in 
section  22 ;  and  there  is  no  proof  that  the  ticket  was 
erroneous  in  any  respect  at  the  time  it  was  made  out. 
I  think  that  all  the  preliminaries  that  are  required  by 
the  statute  to  be  gone  through  before  the  coal  was 
delivered  were  regularly  carried  out.  A  ticket  was 
sent;  a  weight  was  put  upon  it,  and  there  is  no  sug- 
gestion that  the  coaf  was  not  actually  weighed ;  and 
it  would  be  a  strong  thing  for  us  to  say  that  there  is 
proof  that  the  weights  as  recorded  udou  the  ticket  were 
false  when  there  is  not  a  particle  of  evidence  to 
suggest  that.  I  am  of  opinion  that  there  was  no 
evidence  at  all  to  support  this  conviction,  and  upon 
that  ground  the  conviction  ought  to  be  quashed. 

Ohannbll,  J. — I  am  of  the  same  opinion.  I  think 
it  is  clear,  for  the  reasons  stated,  that  the  magistrates 
were  wrong  in  convicting.  The  enactment  is  that  *he 
seller  shall  weigh  both  the  coal  and  the  vehicle  and 
the  horse,  and  that  he  shall  do  so  beforehand ;  then 
that  he  shall  send  the  particulars  of  the  previotis 
weighing,  at  which  the  purchaser  is  not  present,  to 
the  purchaser  Then  the  purchaser  gets  his  coal,  and 
then  he  uses  his  own  judgment  whether  it  is  worth 
while  to  exercise  the  right  which  he  has  under  section 
27,  of  having  the  coal  re-weighed.  ^  If  he  gets  the 
coal  re- weighed  and  if  the  re- weighing  goes  against 
him  then  he  has  to  pay  the  costs.  If  the  "  correct 
weight "  does  not  mean  ihe  correct  weight  as  ascer- 
tained at  that  previous  weighing,  then  I  think  it 
would  follow  that  it  would  not  be  an  offence  if  the 
incorrectness  were  in  favour  of  the  purchaser  and 
against  the  seller.  I  think  the  '* oorreot  weight" 
means  the  correct  weight  as  ascertained  at  the  place 
where  the  weighing  has  to  take  place  before  the  de- 
livery is  made.  I  think,  therefore,  that  this  oonvic- 
tion  is  bad,  and  the  simplest  course  is  to  quash  it 
instead  of  incurring  further  expense  about  this  281bs« 
of  ooal  over-delivered. 

Judgment  /or  the  appellants.     Conviction  quashed. 

Solicitors  for  the  appellants,  Sharpen  Parker, 
Pritchards,  <fe  Barham,  for  Richardson  <fc  Marsh, 
Bolton. 

Solicitors  for  the  respondent,  Rowdiffes,  Rawle,  A 
Co.,  for  John  Hall,  Bury. 


Nov.  20. 


Q.  B.  Div. 
(Lord  Russell  of  Killowen,  C.J.,  | 
and  Wright  and  Darling,  JJ.) 
BaOLEY  (Appellant)  v.  BUTCHBB  AND  Anothsb 
{Respondents),  (a.) 

Election  law— Registration— Occupiers^  list  of  voters — 

Qualification  described  as  **  dwelling-house  Joint  "— 

Sufficiency  of— Representation  of  the  People  Act,  1867 

(30  <fe  31  Vict.  c.  102),  ss.  3,  6.  21— Representation  of 

the  People  Act,  1884  (48  &  49  Vict.  c.  3),  ss.  2,  6. 

In  Division  I.  of  the  occupiers*  list  of  voters  in  a 

county,  the  description  of  a  voter's  qualification  vku 

entered  as  *  *  dwelling-house  joint.'*    A  notice  of  objection 

that  the  voter's  qualijication  was  *' expressly  forbidden 

by  law  *  had  been  duly  given.     The  voter  had  nut  made 

either  a  new  claim  or  a  statutory  declaration  to  amend 

the  entry.      The  qualifying  property  was  in  fact  a 

dwelling-house  inhabited  by  the  voter  jointly  with  others, 

the  annual  value  of  which  vxis  more  than  sufficient  to 

give  £10  a  year  to  each  occupant. 

(a.)  Reported  by  Sir  Shebston  Baksr,  Bart, 
Barrister-at-Law. 
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Held  {reversing  the  revising  barrister),  that  the  ohjection 
should  he  disallowed,  as  the  description  of  the  qualifioa- 
tion  was  sufficient  to  describe  an  occupation  qualification. 

Townshend  v.  8t.  Marylebone  Oveneera,  20  W,  B. 
148,  L.  B,  7  G.  F.  143,  foUorved  and  approved. 

Case  stated  by  the  revising  barrister  for  the  Eastern 
Division  of  the  coanty  of  Wilts. 

The  names  of  the  first  five  persons  in  the  schedule 
hereto  appeared  as  voters  on  Division  I.  of  the  occu- 
piers' list  of  voters  for  the  parish  of  Preshute,  and 
the  names  of  the  last  two  persons  in  the  schedule 
appeared  as  voters  on  Division  I.  of  the  occupiers' 
list  for  the  parish  of  Pewsey. 

In  each  instance  in  the  third  column  the  nature  of 
the  qualification  was  stated  to  be  *' dwelline-house 
joint." 

All  the  seven  persons  had  been  duly  objected  to, 
the  wording  of  the  objection  being  *'  that  the  nature 
of  your  qualification  is  expressly  forbidden  by  law." 

In  support  of  the  objection  it  was  contended  that 
''dwelling-house  joint"  wac  bad  in  law  under  the 
terms  of  the  30  &  31  Vict.  c.  102,  s.  3~extended  to 
counties  by  48  &  49  Vict  c.  3,  s.  2— at  the  end  of 
which  section  it  is  enacted :  <*  Provided  that  no  man 
shall  under  this  section  be  entitled  to  be  registered  as 
a  voter  by  reason  of  his  being  a  joint  occupier  of  any 
dwelling-house."  Also  that  in  the  absence  of  a  new 
daim,  to  amend  the  entry  in  the  overseers'  list,  or  of 
a  statutory  declaration  under  section  24  of  41  &  42 
Vict.  0.  26,  no  amendment  of  the  third  column  could 
be  made. 

No  amending  claim  had  been  made,  nor  was  there 
any  statutory  declaration,  nor  was  the  revising 
barrister  asked  to  make  any  amendment. 

Against  the  objection  it  was  contended  that 
'* dwelling-house  joint"  was  a  good  description  in 
law  of  the  qualification,  and  the  cases  of  Townshend 
V.  St.  Marylebone  Overseers,  20  W.  B.  148,  L.  R.  7 
C.  P.  143,  and  DruiU  v.  Gossling  68  L.  J.  Q.  B.  109, 
Fox  &  Smith  Reg.  Cas.  123,  37  W.  R.  Dig.  76, 
were  relied  on,  and  also  the  Registration  Order, 
1895,  schedule  2,  paragraph  8  (ii.)  and  paragraph  7. 

In  each  instance  the  dwelling-house  was  used  only 
as  a  residence,  and  was  of  more  than  sufficient  value 
to  give  £10  a  year  annual  value  to  each  joint  occu- 
pier. 

The  revising  barrister  decided  that  the  objection 
was  good  in  each  instance,  and  he  accordingly 
expunsed  the  names  of  the  seven  persons  in  the 
schedule  from  Division  I.  of  the  occupiers'  list  of 
voters. 

The  question  for  the  opinion  of  the  court  was 
whether  the  revising  barrister  was  right  or  wrong  in 
his  dedsion.  If  he  was  right  the  regist-er  was  to 
remain  as  revised  by  him  ;  if  he  was  wrong,  the 
names  scheduled  were  to  be  restored  to  the  register. 

The  schedule  was  as  follows  : 

Parish  of  Preshute — Occupiers'  List — Division  I. 

1.  Hussey,  Christopher—Ciatford— Dwelling-house 
joint— Glatford  House. 

2.  Hussey,  John-— Glatford— Dwelling-house  joint 
— Clatford  House. 

3.  Hussey,  William  —  Clatford  —  Dwelling-house 
joint— Glatford  House. 

4.  Taylor,  Alexander— Manton  Down— Dwelling- 
house  joint — ^Manton  House. 

5.  Taylor,  Thomas— Manton  Down  —  Dwelling- 
house  joint— Manton  House. 

Parish  of  Pewsey— Occupiers'  List— Division  I. 

6.  Dixon,  Charles — Pewsey — Dwelling-house  joint 
Southcott. 

7.  Dixon,  Henry — Pewsey— Dwelling-house  joint 
—Southcott. 

W.  Graham,  far  the  appellant— The  only  objection 


taken  here  was  that  the  qualification  "  dweUiog-hoote 
joint"  was  forbidden  by  law.    No  other  objeetiaii 
was  taken,  and  none  other  can  be  taken  now.    In 
dealingwith  this  objection  it  is  necessary  to  refer  baok 
to  the  Reform  Act,  1832.  Section  27  of  that  Act  gave 
the  borough  franchise  to  occupiers,  whether  as  owners 
or  tenants  of  any  house,  warehouse,  oonntinff-hciHe, 
shop,  or  other  building  of  the  annual  value  of  £10 ;  and 
section  29  contained  provisions  as  to  joint  oocnpiers 
of  any  such  premises  in  a  borough,  and  gave  the 
boroueh  franchise  to  any  such  joint  oocupiers  in  case 
the  vuue  of  the  premises  was  such  as  to  give  a  Sam 
not  less  than  £10  to  every  such  occupier  when  divided 
amongst  them.    So  the  law  stood  until  1867,  when 
the  Representation  of  the  People  Act,  1867,  in  aeotion 
3,    gave    the    household   franddse  in  boroughs  to 
'*  every  inhabitant  oocupier,  as  owner  or  tenant,  of 
any  dwelling-house  within  the  borough  "  ;  but  sub- 
ject to  the  proviso  at  the  end  of  the  section,  **  that  no 
man  shall  under  this  section  be  entitled  to  be  regis- 
tered as  a  voter  by  reason  of  hU  being  a  joint  oceajaa 
of  any  dwelling-house";    and  section  6  gaTe  the 
occupation  franchise  in  counties  to  oocupiers  of  £12 
rateable  value,  which  has  been  reduced  to  £10  by 
section  5  of  the  Representation  of  the  People  Act, 
1884.    Section  27  of  the  Act  of  1867  dealt  with  joint 
occupation  in  counties,  providing  that  where  premises 
were  in  the  joint  occupation  of  several  persons  and 
the  aggregate  value  was  such  as,  if  divided  amongst 
them,  would,  as  to  value,  give  each  a  vote,  then  each 
should  have  a  vote,  subject  to  this  proviso  that  not 
more  than  two  persons,  being  such  joint  oooapien, 
should  be  registered  unless  they  came  within  the 
classes  mentioned  in  the  proviso.    Then  the  Act  of 
1884  provided,  in  section  2,  for  a  uniform  household 
franchise  in  boroughs  and  counties,  and  established 
for  both  counties  and  boroughs  the  same  household 
qualification ;  and  section  6  assimilated  the  oocnpatiaa 
qualification  in  counties  and    boroughs,    providing 
that  *'  every  man  occupying  any  land  or  tenement  in 
a  county  or  borough  of  a  dear  yearly  value  of  not 
less  than  £10  "  should  be  entitled  to  be  ragitteced. 
The  point  raised  in  this  case  was  raised  and  decided 
in  the  cases  of  Townshend  v.  8t.  Marylebone  Overmers^ 
and  DruiU  v.  Gossling,    In  TownsheTurs  case,  decided 
in  1871,  where  the  qualification  of  a  person  on  tha 
list  of  voters  for  a  borough  was  described  as  '*  dwell- 
ing-house," and  the  voter  proved  suoh  a  joint  ooon* 
pation  of  a  dwelling-house  as  amounted  to  a  quaUfioa- 
tion  in  respect  of  a  *'  house  "  under  sections  27  and  29 
of  the  Act  of  1832,  it  was  held  (Brett,  J.,  diaeeating) 
that    the    qualification    was   sufficient.      [He   was 
stopped.] 

Lewis  Thomas,  for  the  respondent. — The  qnaliftoa* 
tion  stated  in  the  schedule  is  **  dweUing-houae  joint*" 
and  it  is  found  aa  a  fact  that  the  house  in  each  oase 
was  used  as  a  residence  only.  By  section  20  of  the 
Act  of  1832  there  was  (amongst  other  qualifioations  m 
counties),  the  qualification  of  occupation  as  a  tenant 
of  any  lands  or  tenements  of  a  rental  of  £dO  a  year ; 
and  that  remained  the  qualification  for  oooupien  with 
value  until  1867.  By  section  6  of  the  Act  of  1W7 
this  qualification  was  reduced  to  £12  rateable  valoe, 
and  by  section  3  a  new  qualification  as  to  boioo^lia 
was  introduced — namely,  a  household  franohise  to 
every  <*  inhabitant  occupier,  as  owner  or  tenant  of 
any  dwelling-house,"  and  that  section  oontaina  tiie 
proviso  that  '*no  man  shall  under  the  section  be 
entitled  to  be  registered  as  a  voter  by  reason  of  Ins 
being  a  joint  occupier  of  any  dwelling-honse."  Under 
the  Act  of  1867  there  were  thus  two  ooonpation 
qualifications,  the  £12  occupation  of  **  lands  or 
tenements"  in  a  county,  and  the  household  qualifi- 
cation in  boroughs.  The  Act  of  1884  created  a  nnifona 
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ooonpation  franchise  in  ooanties  and  boroaghs. 
Seotioii  2  of  thai  Act  m  addition  extended  the  house- 
boJd  franohise  to  oounties,  and  section  5  extended  the 
£12  oooapstion  franchise  to  boroughs,  reducing  the 
value  from  £12  to  £10.  So  that  from  and  after  1884 
ve  h&Te  the  two  dislanct  occupation  qualifications 
in  both  oonnties  and  boroughs — namely,  the  £10 
oeea|Mtion  qualification  for  occupiers  of  any  land 
or  tenement  in  either  county  or  borough,  and  the 
hmuehold  qualification  for  every  inhabitant  occupier 
of  a  dwellhig-house  in  either  county  or  borough. 
These  two  qualifications  are  absolutely  distinct  from 
eadi  other;  for  one  a  certain  value  is  required,  but 
lor  the  other  no  value  whatever  is  required.  The 
daim  in  the  present  case  is  in  respect  of  a  dwelling- 
house — ^that  is»  it  is  a  claim  under  section  3  of  the  Act 
of  1867  for  the  dwelling-house  or  household  fran- 
oUse,  and  being  a  daim  under  that  section  it  comes 
vilhin  the  proviso  forlndding  loint  occupiers  of  a 
dwelling-house  to  daim.  Therefore  the  claim 
••dwdling^-house  joint"  is  a  daim  expressly  for- 
bidden by  law.  Toumsliend  v.  8t,  Marylehone  is  a 
diffiegrent  case  from  the  present,  as  the  claim  there 
vas  not  in  respect  of  a  "  dwelling-house  joint,"  but 
vas  a  daim  good  on  the  face  of  it ;  whereas  here  the 
daim  is  had  on  the  face  of  it.  I  admit  that  if  the  claim 
had  been  in  the  form  "  house  and  land  joint,"  or 
*'  hooM  and  garden  joint,"  it  would  have  been  good : 
DruiU  ▼.  Oouling* 

He  also  referred  to  the  Begistration  Order,  1895, 
sefaed^e  2,  paragraphs  7  (ii),  and  8  (ii.) ;  Bogers,  vol. 
1.,  p.  642.  And  Lord  Bussell,  C.J.,  referred  to 
paiagraph  19  (4)  of  that  Order;  t6.  646. 

IT.  Graham^  in  reply,  referred  to  Bradley  v.  Baylis, 
30  W.  B.  at  p.  830,  8  Q.  B.  D.  at  p.  231. 

Lord  BusssLL  of  Ejixowen,  C.J.— We  have  here 
to  deal  with  the  point  presented  to  us  as  it  is  pre- 
sented to  OS,  and  we  cannot  consider  objections  which 
might  have  been  taken  before  the  revising  barrister, 
hut  wluch  were  not  taken.  The  short  point  in  the 
esse  IB  this  :  There  is  an  entry  on  the  occupiers'  list 
difldosing  the  qualification  of  persons  on  that  list  as 
"dwelHng-house  joint,"  and  the  question  is  whether 
ve  are  bound  to  treat  that  as  a  daim  for  the  house- 
hdd  franchise,  in  which  case  it  would  be  bad,  or 
whether  we  may  treat  it  as  a  daim  for  the  occupation 
huMfaiBe.  It  seems  to  me  that  the  question  is  settled 
bf  authority — namely,  the  decision  in  Townshend  v.  Si, 
ManfUiKme — which  covers,  and  covers  completely,  this 
case ;  and  that  decision  is  supported  by  the  later  case 
ol  DruiU  ▼.  Gosaling.  Then,  in  the  case  cited  by  Mr. 
Gtalnm  of  Bradley  v.  Baylis,  Lord  Esher,  who  dis- 
from  the  other  members  of  the  court 
decided  the  case  of  Townshend  v.  8L  Mary- 
Ie&me»  considered  the  decision  in  that  case  as 
beai^iiS  the  meaning  placed  upon  it  by  us,  that 
where  there  is  a  qucuifioation  stated  which  may 
in  fact  be  supported  under  the  Act  of  1832, 
the  mere  ^t  that  the  word  *<  dwelling-house "  is 
used,  whether  with  or  without  the  word  joint,  will 
not  prevent  the  claim  being  a  good  daim  for  a 
omalilleation  other  than  the  household  franchise. 
DerliDg,  J.,  has  oedled  my  attention  to  the  ca*e  of 
Fcrd  T.  Boon  (20  W.  B.  251,  L.  B.  7  C.  P.  150),  where 
the  eaee  of  Townshend  v.  8t.  Marylehone  was  again 
rsfeired  to  by  Brett,  J.,  who  there  says  (L.  B.  7  C.  P., 
at  p.  156):  "As  to  the  main  point,  I  must  confess 
that,  hut  for  the  decision  of  this  court  in  Townshend 
T.  Si.  MmUhcnty  I  should  have  considerable  doubt. 
•  .  •  There  the  claimant,  whose  qualification  was 
as  joint  oecopier  of  a  house  of  the  value  of  more  than 
£20  a  year,  described  his  qualification  as  '  dwelling- 
huaw.*  UodT  that  he  might  clearly  have  nhown  a 
qaalifioatiou   as  an  inhabitant  occupier    under  the 


Be^resentation  of  the  People  Act,  1867;  and  the 
decision  of  the  court,  as  I  understand  it,  was,  not 
that  '  dwelling-house '  did  not  sufficiently  describe 
the  qualification  under  that  Act,  but  assuming  that  it 
did,  it  also  described  a  qualification  under  the  old 
Beform  Act,  and  might  therefore  be  applied  to  that 
qualification." 

It  has  been  conceded  in  this  case  for  the  respon- 
dent that  a  very  slight  variation  of  the  description 
woald  have  been  enough ;  if,  for  instance,  the  des- 
cription had  been  "  house  and  land,"  or  '<  house  and 
garden,"  that  would  have  been  sufficient.  That  being 
the  case  the  point  really  does  not  seem  to  me  to  be 
one  of  substance,  and  it  seems  to  be  in  fact  dedded  by 
the  cases  I  have  referred  to.  I  ought  to  say  that, 
even  if  we  dissented  from  the  decision  in  the  case  of 
Townshend  v.  St.  Marylehone^  we  should  fed  bound  to 
follow  it,  bat  we  do  not  dissent  from  ie.  In  our 
judgment  the  dedsion  of  the  revising  barrister  was 
wrong,  and  ought  to  be  reversed. 

Wright  and  Daklino,  J  J.,  concurred. 

Appeal  allowed.    Leave  to  appeal, 

Solidtors  for  the  appellant,  Ayrton  &  Biscoe, 

Solicitors  for  the  respondent,  Russell- Cooke  dh  Co. 


Nov.  13,  27. 


C.  C.  B.  > 

(Lord  Bussell  of  Eillowen,  C.J.,  I 
and  Wright,  Kennedy,  Darling,  | 
and  Channell,  JJ.)  ) 

The  Queen  v.  William  Jones,  (a.) 

Criminal  law — False  pretences — Obtaining  credit  hy 
fraud — Obtaining  food  at  a  restaurant  without  having 
money  to  pay— Debtors  Act,  1869  (32  <fc  33  Vict.  c. 
62),  8.  13. 

The  prisoner  was  convicted  on  an  indictment  contain^ 
ing  two  counts,  the  first  charging  him  with  obtaining 
food  and  wine  by  means  of  a  false  pretence  that  he  was 
then  able  to  pay,  and  possessed  sufficient  money  to  pay^ 
for  what  he  ordered ;  the  second  charging  him,  under 
section  13  of  the  Debtors  Act,  1869,  with  obtaining  credit 
by  means  of  fraud.  It  was  proved  that  the  prisoner 
entered  a  restaurant  and  ordered  food  and  wine,  which 
he  consumed,  and  that  he  had  no  money  or  other  means 
o/  paying  for  the  articles  so  ordered  and  consumed  by 
him.  No  statement  uoas  made  by  him  and  no  inquiry 
was  made  of  him  at  the  time  of  his  ordering  the  articles 
as  to  his  ability  to  pay  for  them. 

Held,  that  the  count  for  obtaining  the  articles  by  false 
pretences  could  not  be  supported,  but  thai  he  was  rightly 
convicted  of  obtaining  credit  by  fraud. 

Case  stated  by  the .  Becorder  of  the  City  of 
Worcester. 

The  prisoner  was  tried  at  the  City  of  Worcester 
Quarter  Sessions,  hdd  on  the  21st  of  October,  1897, 
on  an  indictment  which  contained  two  counts.  The 
offence  charged  in  the  first  count  was  that  on  a 
specified  occasion  the  prisoner  did  falsely  pretend  to 
one  Julia  Crump  that  he  was  then  able  to  pay,  and 
possessed  sufficient  money  to  pay,  for  a  plate  of  cold 
meat  and  a  pint  of  sherry,  which  he  requested  the 
said  Julia  Crump  to  supply  to  him,  by  means  of 
which  false  pretences  he  unlawfully  obtained  from 
the  said  Julia  Crump  certain  quantities  of  mutton, 
bread,  and  sherry  with  intent  to  defraud. 

The  second  count  was  under  section  13  of  the 
Debtors  Act,  1869,  the  offence  charged  being  that 

(rt.)  Beported  by  T.  B.  Colquhoun  Dill,   Esq., 
Barrister-at-Law. 
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on  the  same  oooasion  the  prisoner,  being  a  person 
without  means,  inonrred  a  debt  and  liability  to 
William  Cramp  amounting  to  the  sum  of  four 
shillings  in  the  purchase  of  the  articles  of  food 
already  mentioned,  and  with  intent  to  cheat  in 
inoumng  the  said  debt  and  liability  of  four  shillings 
uolawf uUy  and  fraudulently  obtained  from  William 
Crump  credit  for  the  said  debt  and  liability  of  four 
shillings  by  means  of  fraud. 

The  material  evidence  in  support  of  the  charge 
was  as  follows :  Julia  Crump  stated  that  her  husband 
William  Crump  kept  a  restaurant  in  Worcester,  and 
that  on  the  30th  of  June  prisoner  came  to  the 
restaurant.  He  asked  for  some  soup  and  witness 
replied  that  she  had  not  got  auy  ready.  Prisoner 
then  said,  "What  have  you  got?"  and  witness 
replied,  ''  Some  cold  lamb."  Prisoner  said  "  he  would 
have  the  cold  lamb  and  half  a  pint  of  sherry,"  and 
then  went  upstairs  to  the  dining  room  where  the 
lamb  and  sherry  was  supplied  to  him;  there  was 
some  bread  on  the  table.  Ten  minutes  later,  on  the 
witness  going  upstairs,  she  found  the  lamb  eaten  and 
the  sherry  drunk.  Prisoner  then  asked  for,  and  was 
supplied  with,  another  half  pint  of  sherry.  A 
quarter  of  an  hour  afterwards  prisoner  asked  for  his 
bill,  which  amounted  to  48.,  and  was  handed  to  him ; 
he  said  nothing.  Presently  witness  went  up  again 
and  prisoner  then  said  he  had  not  got  any  money 
except  one  halfpenny  and  would  like  to  see  Mr. 
Crump,  who  was  then  sent  up.  Witness  further 
stated  that  generally  customers  paid  immediately 
after  they  had  finished  their  meal,  and  that  she  would 
not  have  supplied  the  prisoner  with  the  ^dne  and 
food  if  she  had  known  he  was  not  able  to  pay  for  it, 
t&ough  customers  who  were  known  were  sometimes 
allowed  to  pay  after v^ards. 

In  cross-examination  Mrs.  Crump  stated  that  the 
prisoner  was  shabbily  dressed  and  that  she  served 
him  the  same  as  any  other  customer  and  made  no 
inquiries  about  him  as  she  sometimes  did.  The 
witness  also  stated  that  if  an  intending  customer 
looked  as  if  he  were  unable  to  pay  she  would  make 
some  inquiries  about  him  before  supplying  food. 

William  Crump  stated  that  when  he  was  called 
upstairs  by  his  wife  the  prisoner  said  he  had  no  money 
beyond  a  halfpenny,  and  could  not  pay,  but  was 
expecting  goods  soon.  Witness  replied  that  prisoner 
had  no  right  to  come  in  without  any  money,  and  that 
he  woidd  not  have  allowed  him  to  do  so  had  he 
noticed  before  he  went  upstairs,  as  from  his  appear- 
ance witness  judged  he  was  not  fit  to  be  trusted. 

The  prisoner  was  immediately  arrested. 

As  regards  the  first  count,  the  recorder  directed  the 
jary  that  before  they  could  convict  the  prisoner  they 
must  be  satisfied  (I)  that  he  intended  by  his  conduct 
to  represent  that  he  was  of  present  ability  to  pay  for 
the  wine  and  food;  (2)  that  he  was  aware  of  his 
want  of  ability  to  pay ;  (3)  that  the  wine  and  food 
were  supplied  by  Mrs.  Crump  in  consequence  of  the 
^alse  presence  mnde  by  the  prisoner  if  it  existed ;  and 
(4)  that  there  was  an  intention  on  prisoner's  part  to 
defraud. 

As  regards  the  second  count,  he  directed  the  jury 
that,  before  they  could  convict  the  prisoner,  they  must 
be  satisfied  that  the  prisoner  was  a  person  without 
means,  and  had,  in  incurring  a  debt  or  liability  for 
the  articles  in  question,  f  rauaulently  obtained  credit 
from  William  Crump  for  4s.  with  intent  to  cheat  him 
of  the  same. 

The  jury  found  the  prisoner  guilty  both  on  the 
first  and  second  counts,  and  he  was  sentenced  to  three 
month's  imprisonment  with  hard  labour  upon  each 
count,  such  sentences  to  be  concurrent. 

The  opinion  of  the  court  was  requested  as  to 
whether  the  conviction  upon  both  or  eititier  of  the 


counts  could  be  sustained.  If  it  could  be  siistaiinil 
on  either  of  the  counts  the  conviction  was  to  be 
affirmed,  if  not  it  was  to  be  quashed. 

Earinffton,  for  the  prisoner. — ^The  conviction  on  tbs 
first  count  is  bad  for  the  reason  that  the  prisoner  did 
not  by  conduct  or  words  hold  himself  out  as  able 
to  pay  for  what  he  ordered.  There  was,  therefore,  no 
misrepresentation  as  to  an  existing  fact,  an  essential ' 
element  in  the  offence  of  obtaining  goods  by  fslse 
pretences.  The  prisoner  merely  ordered  the  food, 
and  his  conduct  at  most  amounted  to  no  more  thsa 
an  implied  promise  to  pay  at  some  future  date,  and 
that  is  not  sufficient  to  support  the  charge:  Bex  t. 
Ooodhall,  Buss.  &  By.  461;  Beg,  v.  Burrtna,  17 
W.  B.  682,  11  Cox  C.  a  258.  These  oases  are  not 
inconsistent  with  Reg,  v.  Cooper,  25  W.  B.  696,  2 
Q.  B.  D.  510,  or  Beg,  v.  Gordon,  23  Q.  B.  D.  354, 37 
W.  B.  Dig.  62. 

As  to  the  second  count,  the  prisoner  never  obtained 
credit  at  all.  There  must  always  be  some  interval  of 
time  between  the  delivery  of  goods  and  the  payment 
for  them,  and  a  transaction  is  not  a  credit  tnuiaaction 
unless  that  is  the  intention  of  the  parties :  B^.  t. 
Slowly,  12  Cox  C.  C.  269.  21  W.  B.  Dig.  88 ;  such  an 
intention  is  negatived  in  this  case  by  the  evideiMe' 
of  Mr.  and  Mrs.  Crump  in  the  present  case. 

J.  B,  Matthews,  for  the  prosecution. — There 
evidence  on  which  the  jury  might  properly  find  thati 
the  prisoner  obtained  the  food  by  false  pretenoei; 
the  prisoner's  conduct  was  such  as  to  imply  a  present 
ability  to  pay  for  what  he  ordered,  and  the  case  ii 
similar  to  those  in  which  the  giving  of  a  cheque  by  Si 
person  who  has  no  account  at  the  bank  has  been  held^ 
to  be  a  false  pretence :  Bex  v.  Jackeon,  3  Camp.  370; 
Beg,  V.  Hazelton,  23  W.  B.  139.  L.  B.  2  0.  C.  B. 
134;  Beg.  v.  Gile$,  13  W.  B.  327,  Leigh  ft  Gaiei 
502.  So  also  the  sending  of  the  half  of  a  bank-^ 
note  was  held  to  amount  to  a  representatioa  that  tbi( 
sender  had  the  other  half  in  his  posse  jsion,  aodnoli 
merely  to  a  promise  that  he  would  send  ii  in  tkq 
future :  Beg.  v.  Murphy,  13  Cox  C.  C.  298,  25  W.  B^ 
Dig.  Sd;  Bex  y,  Oroasl^,  2  Moo.  ft  B.  17.  But 
if  there  were  no  fidse  pretence  the  prisoner  wai 
rightly  convicted  on  the  second  oount,  for  there 
ample  evidence  that  he  obtained  credit  by  fraud. 

Harington,  in  reply,  referred  to  Beg,  v.  McuUrmm,  I 
Cox  C.  C.  100. 

Bex  V.  Barnard,  7  C.  ft  P.  784 ;  Beg.  ▼.  PeCere, 
W.  B.  399,  16  Q.  B.  D.  636 ;  and  Beg.  v.  PowA, 
L.  J.  M.  C.  26,  33  W.  B.  Dig  68,  were  alao     ' 
to. 

Our.  adv.  vmU, 

Nov.  27. — ^The  judgment  of  the  oourt  (Lord  Bi7S< 
seix  OF  EiLLowEN,  C.J.,  Wright,  KmEDTi 
DABLma,  and  Chaitkbll,  JJ.)  was  delivered  by 


Lord  BUBSELL  OF  KiLLOWBN,  C.J.— This 
reserved  for  our  consideration  by  the 
Worcester.  The  prisoner  was  indicted  in 
counts  ;  in  the  first  he  was  charged  under  the 
Act,  1861,  with  obtaining  goods  by  false  _ 
in  the  second  with  having  incurred  a  debt 
obtained  credit  by  fraud,  an  offenoe  under 
Debtors  Act,  1869.  The  facte  to  which  I  i 
presently  refer  are  fully  set  out  in  the  case, 
questions  were  left  to  the  jury,  and  upon  the 
and  the  directions  of  the  learned  reoordei 
prisoner  was  convicted  on  both  oounts.  and  «i 
sentenced  to  two  periods  of  three  months' 
ment  to  run  concurrently.  The  question  fdr  nsi 
whether,  taking  the  facts  as  stated  c'>up]ed  with  di 
recorder's  direction  to  the  jury,  the  oonTiotkm 
be  sustained  on  both  counts  or^  on  either — in  otiu 
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words,  whether  there  was  any  evidence  on  whioh  the 
jary  could  properly  oonviot  the  prisoner. 

The  facts  were  diortlv  these:  The  proseoator 
kflpt  an  eating-house,  and  on  the  20th  of  Jane  the 
pnsaner  went  in  and  asked  for  some  soup ;  he  was  told 
tibat  there  was  none  ready,  and  thereupon  asked  for 
wmeoold  beef;  he  was  told  that  there  was  none, 
but  that  he  could  have  some  cold  lamb  and  salad,  and 
this  he  accordingly  ordered.  He  then  ordered  half 
a  pint  of  sherry  and  went  upstairs  to  have  his  meal, 
while  there  he  rang  the  bell  and  ordered  another 
half-pint  of  sherry.  Subsequently  he  again  rang  the 
beQ,  and  asked  what  there  was  to  pay,  and  upon 
behig  told  four  shillings  said  that  he  had  no  means 
of  paying,  that  he  had  no  money  and  had  (as  was 
the  fact)  only  a  halfpenny  on  bim.  Such  was  the 
itate  of  the  facts ;  all  that  the  prisoner  did  was  to  go 
into  an  eating-house,  order  food  and  refreshment 
and  eat,  but  not  pay  for  it ;  no  question  was  put  to 
him  and  no  enquiry  was  made  from  him  by  the 
praseoutor  as  to  his  means,  nor  was  any  statement 
made  by  him  as  to  whether  he  had  means  to  pay. 
The  question  is  whether  this  can  be  regarded  as  a 
itite  of  things  in  whioh  a  jury  would  be  justified  in 
finding  that  the  prisoner  obtained  consumable 
articles  by  false  pretences.  I  do  not  desire  to  say 
anything  which  can  weaken  the  authority  of  the 
decisions  whioh  say  that  there  can  be  a  false  pretence 
Vr  conduct — for  example,  the  case  of  Bex  v.  Barnard, 
where  a  cap  and  gown  were  used  by  a  man  who  had 
ao  ri^t  to  wear  them  in  order  to  convey  the  notion 
tbat  he  was  a  member  of  the  university.  Nor  do  I 
ia  any  way  dispute  the  authority  of  another  class  of 
Qsse,  where  a  man  gives  a  cheque  on  a  bank  where 
he  either  has  no  account  or  has  not  sufficient  means 
to  meet  the  cheque,  and  must  have  known  that  he  had 
not  sufficient  means.  In  the  present  case  the  prisoner 
tt  nothing  beyond  what  I  have  already  stated,  no 
Bquixy  was  made  of  him,  and  no  statement  was 
SMde  by  him.  Under  the  circumstances  I  do  not 
ttink  that  the  case  could  properly  be  left  to  the  jur^  on 
the  first  count ;  there  was  no  evidence  for  the  jury 
that  the  prisoner  had  obtained  these  articles  by  false 
pretenoea. 

.  Now,  it  is  provided  by  section  88  of  the  Larceny 
Act,  1861,  that  if  upon  the  trial  of  any  person  indicted 
for  the  misdemeanour  of  obtaining  goods  by  false 
protences  it  is  proved  that  he  obtained  them  in  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not  by 
jwsson  thereof  be  entitled  to  be  acquitted  of  such  mis- 
dsBManoor;  that  is  to  say,  if  the  facts  show  a  larceny 
he  is  not  to  be  acquitted  of  misdemeanour.  But  in 
.the  present  case  the  prisoner  did  not  commit  larceny. 
In  the  circumstances  of  the  case  it  is  dear  that  the 
prosecutor  parted  not  merely  with  the  possession,  but 
tbo  with  the  property  in  his  goods,  and  that  he 
mteoded  to  do  so,  for  the  goods  were  intended  for 
immediate  consumption.  The  finding  of  the  jury 
that  the  prisoner  was  g^ty  of  obtaining  goods  by 
'  Ue  pretences  cannot,  therefore,  be  supported  on 
^  that  ground,  and  the  conviction  on  the  first  count  is 
:   had. 

The  second   count  is   framed   upon   a    different 

i  statute— upon  section  13  of  the  Debtors  Act,  1869— 

I   whioh  provides  that  in  certain  cases  a  jperson  shall  be 

I   deemea  gulty  of  a  misdemeanour :  the  nrst  case  being, 

I   if  ID  incuning  any  debt  or  liability  he  has  obtained 

credit  under  false  pretences,  or  by  means  of  any  other 

traod.    There  are  three  elements  which  have  to  be 

eoosidered  in  the  construction  of  that  section.    First, 

there  most  be  tiie  incurring  of  a  debt  or  liability ; 

saocmdly,  there  must  be  an  obtuning  of  credit ;  and 

thMiy,  there  must  be  fraud.    The  conjunction  of 

these  three  ingredients  makes  the  offence.   Now,  there 

SBB  be  no  doubt  tluKt  the  prisoner  did  incur  a  debt 


or  liability;  he  ordered  g^ds  under  circumstances 
which  implied  a  promise  to  pay  for  them.    Then  did-  - 
he  obtain  credit  ?    I  am  of  opinion  that  he  did.    The' 

groseoutor  might  have  said  that  he  would  not  furnish^ 
im  with  the  ^^oods  until  he  'paid  the  price,  or  he. 
might  have  insisted  on  payment  in  actual  exchange 
for  each  artide  as  it  was  supplied,  but  he  did  neither. 
He  furnished  the  goods  unaer  circumstances  whioh 
passed  the  possession  and  property  in  them,  relying 
on  the  readiness  and  ability  of  the  prisoner  to  pay. 
It  does  not  seem  to  me  to  matter  that  the  period  of 
credit  was  a  short  period ;  he  trusted  the  prisoner  and 
parted  with  his  goods  without  insisting  on  prepay- 
ment. I  think,  therefore,  that  credit  was  ootained. 
Thirdly,  was  there  fraud  P  There  was  debt  and  there 
was  credit,  and  I  think  there  wa^  ample  evidence  to 
justify  the  jury  in  arriving  at  the  conclusion  that  the 
prisoner  was  guilty  of  fraud.  He  goes  to  an  eating- 
house,  where  the  ordinary  custom  is  to  pay  directiy 
after  the  goods  have  been  consumed ;  he  knows  that 
such  goods  are  supplied,  not  on  personal  knowledge, 
but  on  the  imderstandin^  that  the  ordinary  custom 
will  be  observed.  The  jury  found  that  he  had  no 
intention  of  paying ;  he  intended  to  oheat,  and  so  the 
jury  found.  I  thmk,  therefore,  that  the  conviction 
was  right  upon  the  second  count,  and  that  it  must  be 
affirmed. 

ConvicUon  quashed  on  first  count  and  affirmed  on 
second  count. 

Solicitors  for  the  prosecution,  ArroufsnUth,  Maund, 
A  Coombs,  Worcester. 

Solicitor  for  the  prisoner,  John  Stallard,  Worcester. 


OTourt  of  Appeal. 


From  Q.  B.  Div.     ^ 
(A.  L.  Smith,  Eibv,  I  Bee  11. 

and  Collins,  L.JJ.)   ) 

ATTOBirinr-GENBi^AL  V.  New  York  Bbbwbribb 
Co.  (Limitkd).  (a.) 

Inland  revenue — Probate  duty — Executor  de  son  tort— 
Foreign  will — Transfer  of  shares  in  English  company 
to  foreign  executors — Liabiltty  of  company, 

A  testator,  the  registered  owner  of  shares  and  deben-^ 
tures  in  an  English  company,  was  domiciled  and  died  in 
America,  By  his  wiU,  made  according  to  American 
law,  the  shares  and  debentures  passed  to  his  executors. 
At  the  request  of  the  executors  the  company  transferred 
into  their  names  two  of  the  shares  and  om  of  the 
debentures,  and  paid  thfftn  the  dividends  and  interest  due 
thereon.  The  executors,  to  the  knotoledge  of  the  company, 
had  not  obtained,  and  did  not  intend  to  obtain,  probate 
of  the  will  in  England. 

Held,  that  the  company  had  intermeddled  with  the 
estate  of  the  deceased  so  as  to  constitute  itself  an  executor 
de  son  tort,  and  had  rendered  itself  liable  to  the  payment 
of  probate  duty» 

Judgment  of  Wills  and  Grantham,  JJ.  (46  W,  B, 
606),  reversed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Wifis  and  Qranthun,  JJ.)  on  the  hearing  of  an 
information  by  the  Attorney -General  (45  W.  B.  606). 

The  information  allr>ged  that  the  defendant  com- 
pany had  administered  part  of  the  estate  of  one 
Henry  Clausen,  deceased,  in  respect  of  whose  estate 

(a.)  Beported  by  F.  G.  BtJOKBE,  Bsq.,  Barrister- 
at-Law. 
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no  probate  or  letters  of  administration  had  been  ob- 
tained in  England,  and  had  thereby,  as  executors  de 
son  tortn  incurred  liability  for  duty  and  penalties. 

The  defendant  company  was  an  English  company 
incorporated  under  the  Companies  Acts,  and  was 
established  for  the  purpose  of  acquirino:  two  busi- 
nesses which  were  being  carried  on  in  New  Tork,  in 
the  United  States  of  America. 

Henry  Clausen,  a  person  domiciled  in  New  York, 
was  registered  in  tiie  books  of  the  company  in 
London  as  the  holder  of  1,747  preference  shares,  274 
ordinary  shares,  and  220  debentures.  There  was  not, 
and  never  had  been,  any  register  of  shares  or  register 
of  debentures  of  the  company  elsewhere  than  in 
London. 

Henry  Clausen  died  in  December,  1893,  having,  by 
a  will  made  according  to  the  law  of  his  domicil, 
appointed  H.  W.  Schmidt  and  P.  V.  Stocky,  both  of 
New  "Xork,  his  executors.  In  January,  1894,  letters 
testamentary  of  the  estate  of  Henry  Clausen  were 
duly  granted  by  the  Surrogate's  Court  of  the  city  and 
county  of  New  York  to  the  said  H.  W.  Schmidt  and 
P.  V.  Stocky. 

The  will  of  Henry  Clausen  was  not  proved  in 
England,  nor  was  administration  or  representation 
to  his  estate  in  any  form  granted  or  taken  out  in 
England. 

At  the  request  of  the  foreign  executors  the  defend- 
ant company  transferred  in  t£e  books  of  the  company 
in  London  one  of  the  preference  shares,  one  of  the 
ordinary  shares,  and  one  of  the  debentures,  standing 
in  the  name  of  the  deceased,  into  the  names  of  the 
executors.  The  defendant  company  also  at  the  Uke 
request  paid  to  the  executors  dividends  on  shares 
wluch  had  become  due  after  the  death  of  the  deceased 
and  interest  on  debentures  which  had  become  due 
before  his  death. 

The  defendant  company,  when  they  so  transferred 
the  shares  and  debenture  and  paid  the  dividends  and 
interest,  knew  that  the  executors  had  not  obtained 
probate  in  this  country  and  did  not  intend  to  do  so. 

The  Crown  asked  for  a  declaration  that  the  defen- 
dant company  was  liable  to  pay  snch  dutv  (including 
estate  duty  under  section  5  of  52  Vict.  c.  7)  as  would 
have  been  payable  if  probate  or  administration  had 
been  duly  obtained  in  England  in  respect  of  the 
estate  of  Henry  Clausen;  and  further,  that  the 
defendant  company  was  liable  to  the  penalties 
imposed  by  section  37  of  55  Gbo.  3,  c.  184,  and  section 
40  of  44  Vict.  c.  12,  for  administering  the  said 
personal  estate  without  obtaining  probate  or  letters  of 
admimstration. 

The  Divisional  Court  gave  judgment  for  the 
defendants. 

The  Crown  appealed. 

8ir  J?.  B,  Finlayt  8,G.,  and  Vaughan  Hawkins 
(Sir  R.  E.  Webster,  A,0.,  with  them),  for  the 
Crown. 

MotUton,  Q,C,f  Asquith,  Q  C,  Bremner,  and  Oore- 
Brotvne,  for  the  defendants. 

Dec.  11.— A.  L.  Smith,  L. J.,  read  the  following 
judgment :  This  is  a  test  case,  and  it  is  brought  to 
determine  whether  an  English  company  limited  by 
shares  and  registered  in  England  can,  upon  the 
death  of  a  foreign  shareholder,  with  impunity 
transfer  into  the  names  of  his  foreign  executors 
shares  and  debentures  standing  in  the  name  of  the 
deceased  shareholder  in  the  l^oks  of  the  company, 
and  pay  to  such  executors  the  arrears  of  interest  and 
dividends  due  thereon  at  the  date  of  his  death, 
without  such  executors  taking  out  or  being  about  to 
take  odt  representation  to  the  deceased  in  this 
country.    That  this  is  the  real  question  which  the 


parties  wish  to  have  decided  will  be  seen  from  the 
letter  of  Messrs.  Bum  &  Berridge.  the  aoliaitocsof 
the  defendant  company,  of  the  10th  of  Janoarf, 
1895,  to  the  Comptroller  of  Inland  fievenue.  Hj 
brothers  Wills  and  Grantham  have  held  that  m 
company  can  legally  and  with  impunity  do  this,  tiw 
case  before  them  having  been  specially  ar^^ped  as  to 
whether  the  defendant  company  by  so  domg  would 
bring  themselves  within  section  37  of  55  G«o.  3,  c 
184,  and  become  liable  to  the  penalties  theran 
named.  The  case  has  been  developed  in  this  oomt 
into  one  very  different  from  what  it  was  in  the  ooort 
below,  the  Solicitor- General,  who  appeared  for  the 
Crown,  now  stating  that  he  did  not  ask  for 
penalties. 

The  material  facts  are  as  follows :  The  defendinti 
are  an  English  company  limited  by  shai«s,  iooor- 
porated  under  the  Companies  Acts,  18G2  to  1886, 
having  their  registered  office  in  the  City  of  London, 
where  the  share  and  debenture  registers  are  kept. 
They  carry  on  the  business  of  brewers  in  Amerioa. 
Henry  Clausen  was  a  share  and  debenture-holder  ia 
this  company,  and  was  registered  as  sudh  in  their 
books  in  London  at  the  date  of  his  death,  whioh  took 
place  in  America  upon  the  28th  of  December,  1891 
He  was  an  American  citizen,  resident  and  domiofled 
in  that  country,  and  left  a  will  whereby  he  appointed 
two  gentlemen  of  New  York  his  executors,  to  whom 
letters  testamentary  of  his  estate  were  granted  by  the 
court  in  New  York.  Having  obtained  these  lettan 
testamentary,  the  American  executors  then  requested 
the  defendant  company  in  England  to  pay  to  thea 
the  interest  and  dividends  due  to  their  testator  at  tin 
date  of  lus  death  upon  his  shares  and  debeotores, 
and  also  to  transfer  into  their  names  the  ahacsi 
and  debentures  standing  in  the  name  of  the 
deceased  in  the  defendants'  share  and  debenture 
registers  in  London.  The  defendants  well  knev 
when  this  request  was  made  that  these  executon  hid 
not  taken  out  and  did  not  intend  to  take  oat  rsprs- 
sentation  in  this  country  to  their  testator,  and  tbat 
their  object  was  to  obtain,  if  possible,  posseesioa  of 
the  English  assets  of  their  testator  without  paying 
probate  duty  thereon.  The  defendants,  wita  tfaii 
knowledge,  paid  over  the  interest  and  dividends  ss 
requested  to  the  foreign  executors,  who  were  then 
in  America,  and  also  transferred  into  their  names  in 
the  registers  in  this  country  one  preferenoe  and  one 
ordinary  share  and  one  debcmtore,  so  as  to  raise  tin 
point  whether  this  could  be  legally  done  Willi 
impunity. 

For  the  main  point  intended  to  be  raised  it  ahonid 
be  taken  that  the  interest  and  dividends  were  naid  to 
the  foreign  executors  in  this  country.  Now,  nnt  ol 
all,  what  would  have  been  the  position  of  tfaess 
foreign  executors  had  they  come  over  to  this  oonntry 
and  obtained  from  the  defendant  oompany  in  Londoa 
payment  of  the  interest  and  dividends  doe  to  tiieir 
testator  at  the  date  of  his  death,  and  a  transfer  of  the 
shares  and  debentures  from  his  name  into  tiiev 
names  without  having  taken  out  or  intending  to  taki 
out  representation  in  this  country  to  their  testator  F 
I  cannot  doubt  that,  upon  receipt  in  this  oountry  of 
their  testator's  English  assets,  they  would  have  oon- 
stituted  themselves  executors  de  aon  tort.  They  were 
not,  and  never  intended  to  be,  executors  or  adminis- 
trators in  this  country  of  the  deceased's  assets  bsre ; 
bat,  on  the  contrary,  intended  never  to  be  ao,  and 
yet  they  intermeddled,  as  executors,  with  the  tarta- 
tor's  goods  and  chattels  in  this  country  in  suoh  a  way 
as  to  constitute  themselves  executors  de  son  iorL 

I  see  the  point  is  stated  thus  in  Williams  on  Bxeoa- 
tors,  9th  ed.,  p.  1827 :  "  It  must  be  observed  tiiat  if 
bfk  ** — that  is,  a  foreign  executor — **  should  ooUeot the 
effects  or  debts  of  the  deceased  found   or  due  ia 
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Sngland,  without  taking  out  letters  of  admixuBtration 
hen,  he  wonld  thereby  beoome  liable  as  executor  de 
ten  tort  U>  the  extent  of  the  assets  so  received  by 
him";  and  in  this  I  agree.  That  this  would  have 
hem  the  position  of  the  foreign  executors  in  tiiis  case 
vhflD  they  obtained  the  English  assets  of  the  deceased 
itom  the  defendant  company  I  do  not  doubt;  and 
tiuf  iiso,  although  they  did  not  personally  come  to 
thiioonntiy. 

Kov,  these  foreign  executors  being,  as  I  think  they 
vera,  executors  de  son  torit  how  can  the  defendant 
compaay,  when  called  upon  in  a  court  of  law,  justify 
vfast  th^  did  at  the  request  of  the  foreign  executors 
in  administering  the  English  assets  of  the  deceased  ? 
My  brother  Wills  based  his  judgment  upon  the  ground 
thst,  as  an  executor  derives  his  power  from  the  will, 
lod  can  do  many  acts  before  tddng  out  probate,  and 
flan  0?fln  sue,  which  is  undoubtedly  true,  the  defen- 
dant company  could  therefore  justify  administering 
the  Snglish  assets  of  the  deceased,  as  the  company 
had  acted  upon  the  request  of  the  executors  and 
had  handed  over  to  them  the  assets  of  their  testator, 
ahhongh  they  had  not  at  that  time  taken  out  probate. 
If  the  executors  were  Snglish  executors  about  to  take 
oet  probate,  tbis  ordinarily  would  be  so,  but  I  must 
point  out  that  when  either  an  executor  has  to  justify 
wh^  he  has  done  as  executor,  or  another  has  to 
JBitily  what  he  has  done  at  the  request  of  an  executor, 
flBfihmnst  prove  that  the  executor  was  in  fact  tiie 
exfiootor  of  the  deceased,  and  this  can  only  be  done 
b^  production  of  the  probate,  for,  as  Jervis,  C.J., 
pnlnly  put  it  in  John9an  v.  Warwick,  17  C.  B.  516, 
4W.lLaL.  Dig.  168,  at  p.  522,  when  the  wiU  is 
proved  the  court  has  the  legal  optics  through  which 
tokM>k  at  it,  and  that  this  was  so  was  not  in  reality 
fixated  at  the  bar. 

My  brother  Wills  says  that  what  the  company  has 
done  is  simply  to  pay  to  the  executors,  who  are 
penoos  entitled  to  receive  it,  money  which  belonged 
to  them  as  executors,  which  had  belonged  to  the 
ieitator,  and  which,  upon  his  decease  and  upon  his 
viU  ooming  into  operation,  became  the  property  of 
Am  ezeeutoTB.  But  in  the  present  case  the  American 
vOl  as  regards  these  English  assets  had  no  validity 
whatever  in  thia  counti^,  nor  had  the  American 
ttecoton  any  right  under  it  to  receive  the  testator's 
aMtshere.  Until  they  had  tdken  out  representation 
to  their  testator  in  this  country  they  were  pure 
rtnngers  to  the  English  assets.  This  American  will, 
to  the  knowledge  of  all  parties,  was  never  to  come 
istoopentioii  as  a  will  in  this  country ;  the  American 
ttBOiton  were  never  to  become  executors  in  this 
Mttotry,  it  being  the  express  intention  of  all  parties 
thai  they  should  not.  This  is  not  the  case,  as  put  in 
■gUDent,  of  a  debtor  of  a  testator  paying  a  debt, 
w  from  hisL  to  that  testator,  to  the  executor  named 
k  his  Eoffliah  will  before  that  executor  has  proved 
^  will ;  but  it  is  a  case  in  which  the  payment  is 
*ide  to  a  person  who  has  no  legal  right  to  receive  it, 
yfl  knowing  that  that  person  would  never  become 
JKilly  entiued  to  receive  it.  The  judgment  of 
WMn,  Y.O.,  in  Sharland  v.  Mildon,  5  Hare  469, 
M  that  of  Wood.  V.C,  in  Hill  v.  Curtis,  14  W.  B. 
Uft»  L.  B.  1  Eq.  90,  in  my  opinion  bhow  that  even  if 
Ihm  was  not  such  knowleage,  the  defendant  com- 
fnj  by  what  they  did  were  executors  de  son  tori. 

It  cannot  be  successfully  contended  that  an 
ttnoior  de  son  tori  is  not  liable  to  pay  probate  duty 
■pan  the  aMeta  of  a  testator  which  he  has  adminis- 
Msd  any  leas  than  he  would  have  been  liable  if  he 
M  been  a  named  executor  in  a  will.  Without  being 
ttsontor  he  has  intermeddled  with  the  deceased's 
irtate  as  if  he  were  executor  so  as  to  constitute  him- 
■11  exeeotor  de  son  tort ;  and  as  Wightman,  J.,  in 
AmA  v.  8imp9on^  9  Q.  B.  366,  says,  a  person  who  is 


an  executor  de  son  tort  is  executor  generaUy.  I  find 
in  Mr.  Hanson's  book  on  the  Probate,  Legacy,  and 
Succession  Duty  Acts,  edition  of  1870,  p.  66,  this 
passage:  ''Those  who  receive  and  admmister  the 
property  of  the  deceased  either  as  original  or 
derivative  executors  ...  or  as  administrators 
of  his  effects  or  even  as  executors  de  son  tort  are  the 
persons  primarily  liable  to  account  for  and  pay  the 
duty."  Although  this  work  is  not  an  authority  in  a 
court  of  law,  I  have  no  doubt  that  that  passage  is 
correct.  In  my  opinion,  in  the  circumstances  stsoed, 
the  defendant  company  were  executors  de  son  tort^  as 
also  were  the  foreign  executors.  The  defendants' 
case  really  comes  to  this,  that  one  executor  de  eon 
tort,  when  challenged  in  a  court  of  law  in  this 
country  to  justify  what  he  has  done  in  relation  to  the 
administeriug  of  a  deceased's  estate,  can  do  so  if 
he  can  show  that  he  has  acted  under  the  directions 
and  at  the  request  of  another  executor  de  son  tort. 
This  cannot  be,  and  it  is  not  surprising  that  no 
authority  has  been  produced  to  support  such  a  pro- 
position. 

The  defendant  company  having  constituted  them- 
selves executors  de  son  tort,  and  thus  become  debtors 
to  the  Grown  for  probate  duty,  it  is  argued  that, 
even  if  so,  there  is  no  way  by  which  the  Grown  can 
obtain  from  the  defendants  the  duty  payable  to  it — 
that  is,  the  duty  payable  upon  the  English  assets  of 
the  testator  administered  by  them.  Elaborate  argu- 
ments were  addressed  to  us  upon  the  question  whe&er 
the  defendant  company  were  liable  to  the  penalties 
imposed  by  section  37  of  55  Gleo.  3,  c.  184,  but  that 
is  not  the  point  now  sought  to  be  determined,  the 
Solidtor-Qeneral  not  askiug  for  penalties.  The 
question  is  whether  by  any  proceeding^  by  the  Grown 
against  the  defendants  they  can  be  made  to  pay 
probate  dutv  to  the  Grown. 

In  my  judgment  it  is  open  to  the  Attomey-Gkneral 
to  file  an  information  agamst  the  defendant  company 
asking  that  it  may  be  declared  that  a  debt  arose  and 
became  payable  to  Her  Majesty  in  respect  of  probate 
duty  upon  the  amount  of  the  English  assets  which 
were  in  this  country  at  the  date  ox  the  death  of  the 
deceased,  and  which  the  defendants  have  administered, 
and  it  is  no  answer  to  such  an  information  to  BSkj 
tiiat  they  were  only  executors  de  son  tort.  In  this 
proceeding  the  defendant  company  will  have  to 
justify  what  they  have  done,  and  they  cannot  do  so 
without  produciDg  probate  or  letters  of  administra- 
tion with  the  wm  annexed  or  other  representation 
taken  out  by  the  American  executors  in  this  country. 
It  is  true  that  the  person  liable  to  pay  probate  duty 
has  to  swear  an  affidavit  and  obtain  a  stamp  of  the 
requisite  value  to  be  affixed  thereon,  and  by  this 
means  he  is  to  pay  the  probate  duty ;  bat  this  is  mere 
machinerv  by  which  the  duty  is  to  be  paid.  The 
person  who  is  liable  to  pay  probate  duty  and  does 
not  do  so  is  a  debtor  to  the  Grown,  and  it  is  no 
answer  for  him  to  say  his  only  liability  is  to  swear  an 
affidavit  and  procure  a  stamp.  Even  if  this  were  an 
answer,  which  I  think  it  is  not,  I  do  not  see  why  the 
prayer  of  the  information  should  not  be  framed  to 
meet  it.  That  proceedings  by  way  of  information  to 
recover  probate  duty  will  lie  is  established  by  prece- 
dents, and  even  if  not,  I  can  see  no  valid  reason 
against  it. 

In  the  year  1831  {tempore  Sir  James  Scarlett,  A.G.) 
I  find  an  information  to  recover  probate  duty  was 
filed  in  the  case  of  AUomey^CknercU  v.  Dimond,  1  G. 
&  J.  356.  In  the  year  1834  {tempore  Sir  John  Gamp- 
bell,  A.G.),  in  the  case  of  AUorriey^General  v.  Hope, 
1  G.  M.  &  B.  530,  like  proceedings  were  had,  and  this 
case  went  to  the  Bbuse  of  Lords.  Again,  in  1859,  Sir 
Fitaroy  Kelly,  when  Attomey-Qeneral,  filed  an 
inloimation   for  the  same   purpose:    see  AUormy- 
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General  v.  Brunning,  7  W.  E.  308,  4  H.  &  N.  94,  and 
thin  case  also  went  to  the  House  of  Lords,  8  W.  K.  362, 
8  H.  L.  Gas.  243.  I  oannot  doubt  that  prooeedings 
by  way  of  information  by  the  Attorney-General  can 
be  ^aken  to  reooyer  unpaid  probate  duty. 

What  I  have  written  abo^e  answers  the  real  point 
raised  in  this  case,  in  favour  of  the  Crown — viz.,  that 
it  is  not  lawful  for  the  defendant  company  to  do  what 
they  have  done,  and  that  they  can  be  made  liable  to 
pay  probate  duty  upon  the  assets  which  they  have 
administered  in  this  country.  If  it  is  to  be  taken 
that  the  interest  and  dividends  in  this  case  were  paid 
in  America,  and  not  here,  I  think  the  same  result 
follows,  and  the  reason  for  this  will  be  found  in  the 
judfrments  about  to  be  delivered  by  my  brothers 
Bifrby  and  Collins. 

It  is  unnecessary  in  the  view  I  take  of  this  case  to 
decide  whether  the  penalties  imposed  by  section  37  of 
55  Gh)o.  3,  c.  184,  can  be  recovered.  The  Solicitor- 
General  does  not  ask  for  them,  but  had  I  to  decide 
thereon,  I  should  ao^ree — though  I  doubt  whether  it  is 
open  to  me  to  disagree  in  this  court — with  the 
judflrnient  of  GifPard,  L.J.,  in  Femandea^  ExecutorB  case, 
18  W.  R.  411,  L.  B.  5  Ch.  App.  314,  which  judgment 
has  an  important  bearing  upon  this  case  in  favour  of 
the  Crown.  Nor  have  I  to  decide  whether  section 
57  of  the  Crown  Suits  Act,  1865,  or  sections  39  and 
40  of  44  &  45  Vict.  c.  12,  can  in  titie  circumstances  of 
this  case  be  resorted  to. 

For  the  above  reasons  in  my  judgment  the  Crown 
succeeds  in  this  appeal,  which  must  be  allowed  with 
costs  here  and  below. 

BiGBY,  L.J.,  read  the  following  judgment:  By 
English  law,  with  which  alone  we  are  concerned  in 
this  case,  probate  duty  is  payable  in  respect  of  all 
assets  of  a  deceaned  person,  whether  domiciled  or 
resident  within  this  country  or  not.  which  are  within 
the  meaning  of  the  numerous  decisions  on  this  point 
locally  situated  in  England.  The  authorities  show 
that  for  this  purpose  the  following  are  treated  as  locil 
assets  subject  to  probate  duty:  (a)  Any  chosea  in 
action  which  are  incapable  of  being  effectually  trans- 
ferred without  some  act  being  done  in  this  country. 
This  would  include  shares  and  debentures  of  a 
limited  company  incorporated  in  England,  transfers 
or  transmission  of  which  must,  as  in  the  present  case, 
be  completed  by  entries  in  a  register  of  members  or  a 
register  of  debenture-holders,  {b)  Any  debts  payable 
by  debtors  in  this  country,  including  incorporated 
companies  which,  as  in  the  present  case,  are  regis- 
tered, managed,  and  controlled  here.  Dividends  on 
shares  in  the  case  of  the  defendant  company  have  to 
be  declared  by  a  general  meeting  of  the  company 
held  here,  or,  as  to  interim  dividends,  bv  the  board  of 
directors  acting  here,  and  when  declared  can  only  be 
recovered  as  debts  due  from  the  company.  Interest 
on  debentures  can  only  be  recovered  as  a  debt  due 
from  the  company,  and  in  the  present  case  tiiere  are 
express  provisions  making  the  interest  payable  in 
London.  There  can  be  no  doubt  that,  if  representa- 
tion to  a  deceased  person  were  taken  out  in  this 
country,  the  personal  representative  here  woidd  be 
chargeable  with  probate  duty  in  respect  of  all  these 
assets  so  far  as  the  interest  of  the  deceased  extended. 
In  the  regular  course  the  probate  duty  is  chargeable 
as  a  stamp  duty  on  the  affidavit  required  from  the 
person  applying  for  probate  or  letters  of  administra- 
tion. ^  But  if  it  were  possible  to  evade  the  duty  by 
omitting  to  take  out  representation  to  the  deceased, 
the  imposition  of  the  duty  would  in  many  cases  be  a 
vain  thing.  Accordingly  it  is,  upon  authority,  plain 
that  the  duty  is  payable  by  a  person  who  takes  upon 
himself  to  deal  witii  assets,  even  though  he  do  so  as 
an  executor  de  son  tort  only.  •  Any  person  who  may 


be  entitled  to  administration  here,  including  tbs 
representative  in  the  country  of  the  deoeaMd*i 
domicil,  if  he  does  not  make  himself  penonal  npn' 
sentative  here,  becomes,  on  intermeddling  with  tfas 
assets  here,  executor  de  eon  tort,  and  ohaigeable  m 
such  with  probate  duty.  Any  person  intermeddling 
with  the  assets  under  the  direction  of  an  exacator  £ 
eon  tort  whether  he  be  a  foreign  representative  or 
not,  is  himself  chargeable  as  an  executor  de  mm  tort 
It  makes  no  difference  that  the  foreign  representative 
is  named  as  executor  in  the  will  by  virtue  of  whick 
he  is  made  representative  abroad.  That  wiU  oaaaoi 
be  looked  at  or  given  in  evidence  until  representation 
is  taken  out  here,  and  the  maxim  Be  nan  apparentibM 
et  non  exietentibue  eadem  est  ratio  will  apply. 

We  are  asked  to  decide  here  that  the  defend  ant 
company  and  other  like  companies  may,  without 
becoming  liable  to  the  Crown  for  probate  daiy, 
lawfully  concur  in  transferring  choeee  in  action  whick 
cannot  be  effectually  transferred  without  an  act  done 
here — viz.,  the  shares  and  debentures  of  the  deceased, 
and  pay  the  dividends  and  interest  of  the  shares  and 
debentures  to  persons  who  cannot  be  recognised  by 
our  law  as  representatives  of  the  deceased  aud  on  the 
hypothesis  never  intend  to  be  representatives  hace. 
In  my  judgment  the  defendant  oompany  can  do 
none  of  the  things  suggested  without  making  them- 
selves liable  to  the  Crown  for  probate  duty,  a  uabilitf 
which  may,  independently  of  any  question  of  pcnsl- 
ties  or  special  remedies  given  by  the  Crown  Suit^  A^ 
be  enf oroed  by  information  against  them.  It  is  sug- 
gested that  by  paying  the  dividends  and  intsMl 
abroad  the  company  may  evade  liability.  Whethor 
the  payments  be  made  abroad  out  of  money  txans- 
mitted  for  the  purpose  or  out  of  money  of  the  oom- 
pany which  happens  to  be  abroad  makes,  in  my 
judgment,  no  difference.  They  are  equally  payahb 
by  the  order  and  direction  of  the  company ;  and  the 
payment  is  the  act  of  the  company  whereby  a  cAoteia 
ciction  of  the  company  locally  situate  here  within  the 
meaning  of  our  law  is  dealt  with  so  as  to  oonstitats 
the  company  executors  de  son  tort. 

It  was  f  Gurther  suggested  that  the  courts  in  Kev 
Tork  would  enforce  payment  there  of  the  fall  amount 
of  the  dividends  and  interest  regardless  of  the  UtA 
that  they  are  chargeable — and  that  the  payment  of 
them  would  make  the  company  ohargeable'— irith 
probate  duty  in  England.  I  am  veiy  far  from  being 
satisfied  that  this  would  be  so,  but,  if  it  were  dm 
case,  however  much  it  might  be  regretted,  I  do  not 
think  that  we  are  bound,  and  I  do  not  feel  inoKnwt, 
to  decide  that  it  would  affect  the  Crown's  right  to 
duty.  As  this  case  is  brought  before  the  oourt  lor 
decision  on  a  state  of  facts  raised  for  the  purpoae  of 
determining  a  general  principle,  it  would  be  oat  of 
the  question  for  the  Crown  to  exact  penalties,  and  no 
such  claim  has  been  made,  though  it  has  been  argued 
that  they  would  be  payable,  and  the  informatioo 
which  by  agreement  was  substituted  for  m  fecial 
case  for  the  purpose  of  raising  the  general  qoastioa  is 
so  framed  as  to  raise  the  abstract  qneation  of 
penalties.  It  does  not  appear  desirable  to  decide 
aoything  more  than  is  necessary  for  determining  the 
real  point  submitted  to  us ;  but  without  deciding  any 
abstract  question  as  to  penalties  I  may  say  that  for 
my  part  it  would  require  very  differeot  grounds  from 
any  that  have  been  brought  before  us  to  lead  me  to 
the  conclusion  that  the  decision  of  Giffard,  L. J.,  in 
Femandes*  Executors  <xue  would  not  be  applioable.  I 
do  not  think  it  relevant  to  inquire  whether,  as 
between  the  executors  named  in  the  will  and  the 
defendant  company  the  transfers  and  payments  might 
not  be  valid  and  sufficient  to  relieve  the  oompany 
from  liability.  They  could  have  no  saoh  effiact  as 
against  the  Crown  or  any  other  claimants  entitled  ts 
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pajmmi  out  of  the  Bnglish  assets.  Iq  oonolosion  I 
would  idd  that,  if  the  arguments  of  the  defendant 
coopsny  were  to  prevail,  I  see  no  reason  why  foreign 
rxeeoton  who  did  not  wish  to  sue  in  this  ooimtry 
iboidd  ever  pay  probate  duty  on  assets  here.  They 
would  only  haTe  to  get  someone  here,  to  collect  and 
tnumit  to  them  all  the  assets  here,  and  there  would 
be  sn  end  of  the  matter.  Indeed,  that  appears  to  be 
'tbe  prsdse   argament   of  the    defendMits   in   this 


Gqujhs,  LJ".,  read  the  following  judgment:  I 
t^pree  in  the  resolt  of  the  judgments  delivered,  and 
without  reospitnlatiD^  the  facts  will  shortly  state  my 
reMODS.  I  think  it  cannot  be  doubted  on  the 
fMTs  admitted  that  the  defendant  company  have 
tifan  upon  themselves  to  deal  with  the  English 
SMsIs  of  a  deceased  person.  Indeed,  subject  to 
tbe  question  whether  they  ever  took  possession 
or  not,  Wills,  J.,  in  the  court  below,  thought  that 
tky  bad  done  so.  He  says  that  if  they  took 
posMsrion  they  certainly  administered,  because  if 
they  took  posaesston  they  dealt  with  ike  propertj^. 
By  an  act  which  could  only  be  done  by  them  m 
London,  and  without  whidi  no  transfer  would  have 
ben  complete,  they  effected  a  change  in  the  legal 
efidsDoeof  the  title  to  a  share  and  a  debenture  in  the 
eompsnyby  transferring  them  in  the  register  into 
the  names  of  the  American  executors.  They  also 
paid  to  the  executors  out  of  England,  dividends  on 
shares  and  interest  on  debentures,  which  latter,  at  all 
evBoti,  was  by  the  terms  of  the  debentures  them- 
srives  payable  in  London.  They  did  all  this  knowing 
that  the  persons  to  whom  they  so  transferred  and 
paid,  though  in  fact  named  as  executors  in  the  will 
of  the  deceased  in  America,  had  no  intention  of 
tiking  outprobate  in  this  country,  and  they  were  willing 
to  asBst  them  as  far  as  they  could  in  avoiding  the 
MOMsitjf  of  doing  so.  This  appears  to  me  clearly  to 
unoont  to  such  an  intermeddun^  with  the  English 
issets  of  the  deceased  as  to  constitute  the  defendant 
oompsny  an  executor  de  ion  tort,  unless  the  fact  that 
thsse  acts  were  done  under  the  authority  of  the 
exBcntors  named  in  the  American  will  can  make  a 


I  agree  that  there  is  a  broad  distinction  between 
ads  done  by  or  under  the  direction  of  a  mere  intruder 
not  named  in  the  will  and  acts  done  by  or  under  the 
snthority  of  a  named  executor.  The  latter  taking  title 
ander  the  will  is  not,  in  fact,  a  tortfeasor,  neither  is 
snyone  acting  under  him,  and  for  certain  purposes 
thii  distinotion  may  be  material.  But  if  the  acts  of 
^persons  who  have  dealt  with  the  assets  are 
duduDged,  as  they  now  are  by  the  Crown,  and 
their  rights  have  to  be  ascertained  in  a  court  of 
law  before  probate  is  taken  out — and  a  fortiori  if  it 
was  never  intended  to  be  taken  out — there  is  no 
flistmal  difference  between  the  position  of  the  mere 
intnider  and  his  agents,  and  the  executor  and  his 
sfe«nts.  They  are  each  estopped  by  their  actv, 
iHietiier  tortious  or  innocent,  from  denying  that  they 
srs  executors,  and,  as  Ihey  cannot  prove  probate, 
they  make  themselves  liable  to  probate  duty  in  i  espeot 
of  the  assets  which  they  have  administered.  The 
distinction  ia  pointed  out  by  MontHgue  Smith,  J.,  in 

afae  V.  8yke$,  18  W.  R.  551,  L.  B.  5  C.  P.  113;  see 
o  HiU  V.  Owrtis.  It  is  immaterial  in  this  view 
vhether  they  are  named  in  the  will  or  not,  as  the  court 
MBOot  be  informed  upon  this  fact  except  through 
the  mediiim  of  probate.  The  headnote  of  Bykn  v. 
Mm  is  misleadmg.  There  Shaw  had  been  manager 
01  eertain  works  whidi  had  been  carried  on  by  a 
deosased  person.  After  her  death  he  at  the  request 
of  her  execute 'fs,  who  had  not  proved  her  will, 
contiiiiied  to  manage  the  works  and  to  deal  with  the 


property.  Judgment  was  obtained  against  him  as 
executor  de  son  tort  by  a  creditor  of  the  deceased,  and 
execution  was  levied  on  ''  the  goods  in  his  hands  as 
executor  to  be  administered."  The  executors  after- 
wards took  out  probate  and  brought  trover  against 
the  execution  creditor  and  the  sheriff,  and  it  was  held 
that  they  were  entitled  to  judgment,  as  the  afft^nt  of 
a  rightful  executor  was  not  a  tortfeasor  in  ooeving 
the  executor's  orders.  There,  probate  having  been 
taken  out  before  the  executors'  action,  the  court  was 
able  to  see  that  they  were  executors,  and  as  such 
capable  of  justifying  the  acts  of  Shaw,  which,  con- 
sequently, wf  re  not  tortious ;  but  the  case  is  far  from 
deciding  that,  had  the  executors  not  taken  outprobate 
before  action,  the  acts  of  Shaw  could  have  been 
treated  as  other  than  tortious.  In  contemplation  of  the 
court  he  must  have  been  a  wrongdoer  if  he  could  not 
prove  that  he  had  the  authority  of  the  executors. 

If  I  am  right  in  holding  that  the  defendant  company 
did  intermeddle  with  the  English  assets  of  the  testator 
by  the  acts  above  stated,  the  case  of  Femandes^ 
Executors^  18  W.  B.  411,  is  exactly  in  point.  There 
the  deceased,  who  was  domiciled  in  India,  was  a 
creditor  of  an  English  bank  which  carried  on  business 
in  Lidia.  The  company  was  wound  up,  and  the 
deceased  had  proved  his  debt  and  received  a  dividend 
before  his  death.  He  died  in  India,  and  his  will  was 
proved  there.  The  Indian  assets  of  the  bank  had 
been  remitted  to  the  official  liquidator  in  England. 
A  final  dividend  became  payable  after  the  death  of 
the  creditor,  and  the  Indian  executors  were  desirous 
of  receivinff  it  without  taking  out  probate  in  this 
country.  The  liquidator  took  the  opinion  of  the 
court  whether  he  would  be  justified  in  remitting  the 
amount  to  India,  or  paying  it  to  an  attorney  here  for 
the  executors.  Qmard,  L.J.,  overruling  Lord 
Bomilly,  M.B.,  held  that  he  could  not  do  so,  and 
expressed  an  opinion  that  the  person  who  so  received 
and  administered  the  assets  would  be  liable  to  a 
penalty  under  55  G(eo.  3,  c.  184. 

I  agree  with  A.  L.  Smith,  U.,  that,  as  the  Grown  are 
not  claiming  a  penalty  under  the  latter  statute,  the  real 
question  is  whether  the  defendant  company  are  liable 
to  pay  duty,  and  I  have  no  doubt  that  an  information 
would  lie  against  them  for  not  doing  so.  This  point 
does  not  seem  to  have  been  argued  in  the  court 
below.  But  I  am  further  of  opinion  that  the  pro- 
cesses of  transferring  the  title  to  the  shares  and 
debentures  in  the  register  from  the  deceased  to  the 
executors,  and  paying  the  interest  and  dividends, 
did  involve  a  ** taking  possession"  of  these  assets 
within  the  meaning  of  the  statute.  If  the  operation 
had  been  carried  out  in  the  ordinary  way  there  must 
have  been  a  physical  taking  possession  of  the  docu- 
ments of  title,  and  even  though  this  step  was 
adrisedly  omitted  in  this  case,  I  think  there  was  a 
constructive  taking  possession  involved  in  the  altera- 
tion of  the  register  and  the  payment  of  interest  and 
dividends.  The  interest  and  dividends,  as  well  as  the 
shares  and  debentures,  formed  part  of  the  estate  of 
the  deceased  in  Ensland,  being  debts  due  from  an 
English  company  and  payable  iu  England  :  Attorney' 
Oeneral  v.  Eiggina,  2  H.  &  N.  339,  5  W.  B.  C.  L. 
Dig.  227;  Attorney' Oeneral  v.  Bouwentt  4  M.  &  W. 
171 ;  and  Attorney-General  v.  Hope  ;  and  I  think  that 
the  company  cannot,  by  paying  them  in  Amerio^ 
escape  from  the  position  of  having  appropriated  in 
their  hands,  and  therefore  taken  possession  of ,  English 
assets  of  the  deceased,  when  they  paid  these  sums  for 
interest  and  dividends. 

Appeal  aUowed. 

Solicitor  for  the  Grown,  SoUcUor  of  Inland  Bevenut, 

Solicitors  for  the  defendants.  Bum  A  Berridge. 
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GoTTBT  OF  Appeal. 


In  se  Pevbril  Gold  Mines  (Limited). 


CouBT  OF  Appeal. 


From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Ghitty  and  [  Beo.  1. 

Yaughan  Williams,  L.JJ.}     ) 

In  re  Peyeeil  Gold  Mines  (Limited),  {a.) 

Company — Artides  of  cusociation — Winding  up — Right 
of  contributory  to  petition  for — Limitations  imposed 
by  artidM^VaHdity— Companies  Act,  1862  (26  <fc  26 
Vict.  c.  89),  ss.  79,  82. 

It  9s  not  competent  for  a  limited  company  to  cwriail 
by  its  articles  of  association  the  statiiiory  right  of  any 
of  its  members  to  present  a  winding-up  petition  to  the 
court. 

Appeal  from  Byrne,  J. 

A  shareholder  in  the  above-named  company  hold- 
ing 5,000  folly-paid  shares  presented  a  petition  to 
the  court  for  a  winding-up  order.  It  was  admitted 
that  he  was  entitled  to  present  a  petition  but  for 
clause  164  of  the  articles  of  association,  and  the 
question  was  whether  he  was  estopped  by  that  clause, 
as  he  had  not  fulfilled  any  of  the  conditions 
precedent. 

Clause  164  was  as  follows:  "  No  petition  shall  be 
presented  or  proceeded  with  by  a  member  to  wind 
up  the  company,  except  and  unless  (a)  by  consent  in 
writing  of  not  less  them  two  of  the  then  board,  or  (6) 
in  pursuance  or  by  permission  of  a  resolution  passed 
by  a  majority  at  a  general  meeting  of  the  company, 
or  (c)  the  petitioner  or  petitioners  shall  hold,  or 
together  hold,  not  less  than  one-fifth  of  the  then 
issued  capital  of  the  company,  upon  which  all  calls 
shall  have  been  paid." 

l^e  company  and  two  shareholders,  one  holdine 
twenty  shares,  on  which  168.  6d.  had  been  paid»  and 
the  other  holding  13,600  fully-paid  shares  (being  £1 
shares  nominal  value),  moved  the  court  to  stay 
proceedings. 

Section  79  of  the  Companies  Act,  1862,  is  as 
follows :  **  A  company  under  this  Act  may  be  wound 
up  by  the  court,  as  hereinafter  deuied,  under 
the  following  circumstances  (that  is  to  say):  (1) 
Whenever  the  company  has  passed  a  special  resolu- 
tion requiring  the  company  to  be  wound  up  by  the 
court ;  (2)  whenever  the  company  does  not  commence 
its  business  within  a  year  from  its  incorporation,  or 
suspends  its  business  for  the  space  of  a  whole  year ; 
(3)  whenever  the  members  are  reduced  in  number  to 
less  than  seven ;  (4)  whenever  the  company  is  unable 
to  pay  its  debts;  (5)  whenever  the  court  is  of 
opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up";  and  section  82  is  as 
follows :  "  Any  application  to  the  court  for  the  wind- 
ing up  of  a  company  under  this  Act  shall  be  by 
petition ;  it  may  be  presented  by  the  company,  or  by 
any  one  or  more  craditor  or  creditors,  contnbutory 
or  contributories  of  the  company,  or  by  all  or  any  of 
the  above  parties,  together  or  separately." 

Byrne,  J.,  being  of  opinion  that  clause  164  was 
inconsistent  with  sections  79  and  82  of  the  Companies 
Act,  1862,  refused  to  stay  proceeding^,  and  dismissed 
the  motion. 

The  company  and  the  two  shareholders  appealed. 

Jenkins,  Q.O.,  and  W,  H.  Cozens- Hardy,  for  the 
appellants. — Byrne,  J.,  was  not  prepared  to  say  that 
»  given  contributory  might  not  make  a  bargain  with 
the  company  that  he  would  not  present  a  petition  ; 
but  he  held  that  an  article  to  that  effect  would  be 
invalid.  If  an  article  is  not  invalidated,  not  made 
illesal,  by  the  Companies  Acts,  one  may  expect  to 
find  it  in  the  articles :  Welton  v.  Saffery,  45  W.  B. 

(a.)  Reported  by  W.  Shalloross  GoddabI),  Ksq., 
Barrister-at-Law. 


608,  [1897]  A.  C.  299.    The  question  of  the  power  of 
the  corporation  to  do  any  peirticular  tbin^  does  not 
arise  here.    A  mere  attempt  to  oust  the  juriBdictoi 
of  the  court  is  invalid,  in  the  same  way  as  a  msn 
covenant  not  to  sue  for  money  lent.    [Cmirrx,  LJ. 
— ^The  only  mode  of  enforcing  the  rights  ci  oontziba- 
tories  inter  se  is  by  petition  to  the  ooart.l    An  articls 
which  imposes  certain  conditions  pieoedent  is  valid, 
provided  that  such  conditions  are  not  unreasonahls; 
it  is  lawful  to  put  some  limitation  on  the  ri^  to 
petition,  ^and  this  is  a  reasonable  limitation.    Ths 
articles  are  a  contract  between  the  members  d  the 
corporation  inter  se :  Eley  v.  The  PotiUve  Govemnesi 
Security  Life  Assurance    Co,    {Limiied)*  24   W.  B. 
252,   1    Ex.  D.    20;    Broume   v.   La  Trinidad,  » 
W.  R.  289,  37  Ch.  D.   1.     The  general  dBsot  of 
articles  of  association  is  that  any^  condition  if  reason- 
able may  be  inserted  in  the  artioles  if  it  is  not  re- 
pugnant to  the  Companies  Acts.    The  Act  does^noi 
expressly  or  implied^  prevent  a  contributory  from 
contracting  himself  out  of  section  82  by  the  artiolsi; 
primdfade  he  may  contract  himself  out  of  any  Act 
of  Parliament.     [Vaughait  WmuAMB,  L.J.— I  do 
not  assent  to  vour  general  propositiooi,  that  any 
partner  or  member  of  a  company  can  so  contract  ss 
to  limit  the  rights  of  the  other  partners  or  memben.] 
A  contract  by  two,  tluree,  or  four  memben  of  a 
company  that  they  will  not  present  a  petition  to 
wina  up  before  the  happening  of  a  certain  event  ii 
good  and  can  be  enf  oroed.    There  is  nothing  to  pie- 
vent  a  contributory  contracting  himself  out  of  tiis 
section  for  good  consideration.    All  the  cases  wbkk 
are  against  us  are  cases  of  a  company,  as  a  con^panj. 
releasing  its  rights. 

They  referred  to  WaUeer  v.  London  Tramways  Co., 
28  W.  R.  163,  12  Ch.  D.  706;  Hope  v.  InterwOioMl 
Financial  Society,  26  W.  R.  203,  4  Ch.  D.  327; 
Malleson  v.  National  Insurance  and  Chuurantee  Oorporor 
tion,  42  W.  R.  249,  [1894]  1  Ch.  200;  EUis  v.  Badsim, 
60  L.  J.  Ch.  363,  40  W.  R.  Dig.  64 ;  and  CotUm  v. 
Imperial  and  Foreign  Agency  and  Inves^nent  Corpon- 
tion,  [1892]  3  Ch.  464,  41  W.  R.  Dig.  36. 

Eve,  Q.G.,  and  Eustace  Smith,  for  the  respondents, 
were  not  called  upon. 

LiNDLEY,  M.R.— I  will  start  with  reading  an 
extract  from  the  judgment  of  Lord  Maonaghten  in 
Welton  V.  Saffery,  46  W.  R.  608,  at  p.  615,  [1897J 
A.  C.  324 :  ''  These  companies  are  the  creature  of 
statute,  and  by  the  statute  to  which  they  owe  tiieir 
being  they  must  be  bound,  in  regard  to  shaie- 
holders,  as  well  as  in  regard  to  credxtors,  in  all 
matters  coming  within  the  conditions  of  tiie 
memorandum  of  association.  Shareholders  in  these 
companies  require  protection  just  as  mnbh  as 
creditors,  perhaps  even  more.  Shareholders  are  not 
pitftners  for  all  purposes;  they  have  not  aU  the 
rights  of  partners ;  they  have  practically  no  voice  in 
the  management  of  the  concern ;  their  seouiity  in  a 
great  measure  depends  on  fJie  directors  adhering  to 
the  requirements  of  the  Act."  Anybody  who  is 
familiar  with  these  Acts  knows  that  these  repstored 
limited  companies  are  formed  on  certain  oonditioiis, 
and  are  regulated  and  dissolved  under  certain  oon- 
ditions.  The  important  sections  of  the  Act  of  1862 
are  sections  79  and  82.  Section  79  deals  with  tlie 
circumstances  under  which  a  company  may  be 
dissolved  by  the  court;  and  section  82  says  who 
may  apply  to  the  court  for  a  dissolution.  I  take  it 
that  any  article  which  is  contrary  to  these— whioh  in 
substance  says  that  a  company  was  formed  on  tiie 
condition  that  its  life  should  not  cease  in  conformity 
with  the  statute— is  an  attempt  to  foroe  iqKmtiia 
shareholders  conditions  whioh  are  at  variance  with 
the  provisions  of  the  Act.    It  is  saying  in  effect  that. 
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Botwithgtamding  the  provisions  of  the  Act,  we  shall 
not  be  diflsolTed;  and  that  is  a  condition  fonda- 
mmiaOy  at  variance  with  the  statutory  obligations. 
It  is  no  answer  to  say  that  such  an  article  merely 
eBiUes  a^  contributory  to  waive  his  individual 
itetotoiy  rights. 

I  am  not  aisposed  to  say  that  a  bargain  may  not  be 
nude  between  the  company  and  the  contributories  or 
erediion  in  certain  ciroumstanoes,  but  a  bargain 
mob  ss  thia,  that  the  company  should  not  be  ter- 
miiMted  in  the  oircamstances  provided  by  the  Act, 
mdd  be  contrary  to   the   ^e  principle   of   the 


Sections  14  to  16,  and  161,  are  not  in  point.  I 
ngiid  the  whole  proceeding  as  contrary  to  the  inten- 
tioa  of  the  Act.    The  appeal  must  be  dismissed  with 


Geiitt,  I«.J. — ^I  am  of  the  same  opinion.  We  are 
aoi  ooDoemed  to  consider  whether  a  shareholder  may 
OGotnwt  not  to  present  a  petition  to  wind  up  the 
ooBspaDv,  or  whewer  the  rii^ts  given  to  the  share- 
borans  by  the  Act  may  be  varied,  as,  for  instance,  the 
qg^ts  given  to  dissentient  shareholders  by  section 
161  of  the  Act  on  the  sale  of  the  property  of  the  oom- 
psay  to  another  company.  With  regard  to  sections 
79  sod  82  of  the  Act  of  1862,  there  is  a  condition 
iBMud  to  the  incoiporation  of  a  company  that  it  may 
be  would  up  nnder  certain  prescribed  conditions ;  and 
s&  article  to  the  effSsot  that  the  shareholders  shall  not 
praeat  a  petition  cannot  be  valid.  It  was  not  dis- 
puted that  an  article  which  provided  that  no  one,  no 
eraditor  or  oontributory,  should  present  a  petition,  or 
tbat  the  company  itself  should  not,  would  not  be 
food. 

Itfainkthat  the  condition  attached  to  the  incor- 
pontioD  of  a  company  is  an  essential  one,  and  cannot 
be  fined  in  the  articles  by  the  shareholders.  The 
iitiele  in  the  present  case  puts  a  limitation  on  their 
B^ts;  but  if  we  held  it  valid  we  could  not  stop 
Hott  of  saying  that  an  article  of  wider  import  would 
bsvahd. 

Yavoham  WnjiAMS,  L.J.— I  entirely  agree,  and 
bsve  nothing  to  add. 

Appeal  dumiased. 

Soficit<»B,  WhiU  &  De  BuriaUe ;  Bohinson  <fir 
Bkutnard, 


milili  (Soutt  of  3)u0ti((. 

Wright,  J.    I  Dec.  9,  10. 

Bawleit  v.  Matfaib  Property  Co  (Limited),  (a.) 

Gwipowy — Winding  up  —  Debentures— Charge  on  un- 
oUkd  capital — Special  resoltUion — Uncalled  capital 
wd  capable  of  being  ccdled  vp  except  for  winding  up — 
Companies  Act,  1879  (42  <fir  43  Vict.  c.  76),  a.  5. 

If  a  limited  company  pass  a  special  resolution  in 
9tmrdanee  with  section  5  of  the  Companies  Act,  1879, 
Maring  that  a  certain  portion  of  its  uncalled  capital 
•^  nci  be  capable  of  being  ccdled  up,  except  in  the  event 
^  tht  company  being  wound  up,  and  afterwards  issues 
dAeniures  charging  all  its  property,  including  (inter 
•Ka)  its  uncalled  capital,  these  debentures  are  not  a  first 
darge  on  such  capital  when  it  is  called  up  in  the  winding 
■p. 

The  Mayfair    Property   Ck>.    was    registered    in 

(0.)  Seporied  by  0.  W.  Mead,  Esq.,  Barrister-at- 
Law. 


August,  1892,  with  a  capital  of  £50,000,  m  5,000 
shares  of  £10  each,  and  Doth  the  memorandum  of 
association  and  the  articles  authorized  the  creation  of 
a  charge  on  the  unpaid  capital  for  the  time  being.  ^ 

By  a  special  resolution  in  accordance  with  section 
5  of  the  (>>mpanies  Act,  1879,*  passed  on  the  2lBt  of 
September,  1892,  and  confirmed  on  the  12th  of 
October,  1892,  it  was  declared,  *'  That  such  portion  of 
the  company's  capital  as  consists  of  £5  per  share 
remaining  uncalled  upon  all  the  ordinary  shares  of 
the  company  shall  not  be  capable  of  being  called  up, 
except  in  the  event  of  and  for  the  purposes  of  the 
company  being  wound  up  in  accordance  with  the 
provisions  of  the  Companies  Act,  1879." 

In  June,  1894,  the  company  issued  first  mortgage 
debentures  for  an  aggregate  of  £50,000,  purportiuflr 
to  be  a  charee  on  fJl  its  property  whatsoever  and 
wheresoever,  ooth  present  and  futiire,  including  its 
uncalled  capital  for  the  time  being. 

On  the  8th  of  August,  1896,  the  present  action  was 
commenced  on  behalf  of  all  the  debenture-holders, 
and  a  receiver  was  appointed  on  the  1 2th  of  August. 

On  the  8th  of  August,  1896,  a  compulsory 
winding-up  order  was  made  against  the  company. 
At  this  time  only  £5  per  share  remained  uncalled, 
and  the  question  was  now  raised  whether  the  deben- 
tures were  a  first  charge  on  £5  per  share  which  had 
been  called  up  by  the  official  receiver  and  liquidator 
in  the  winding  up. 

B.  F,  Norton  {Swinfen  Body,  Q.C.,  with  him).— The 
debenture-holders  are  creditors,  and  entitled,  with 
other  creditors,  to  be  paid  in  the  winding  up  accord- 
ing to  their  rights.  There  is  nothing  in  section  5  of 
the  Act  of  1879  which  says  that  the  special  resolution 
reserving  uncalled  capital  may  not  be  rescinded  by 
another  special  resolution.  But  I  do  not  need  any 
rex>eal  of  the  special  resolution.  Charging  the 
debentures  on  the  uncalled  capital  is  only  morti^aging 
it  to  creditors,  and  is  still  available  for  creditors  in 
the  winding  up.  In  tn  re  Pyle  Works,  38  W.  R.  674, 
44  Ch.  D.  534,  it  was  decided  that  the  charge  was 
still  valid,  notwithstanding  the  foot  of  the  capital 
being  called  up,  so  here,  though  the  capital  may  not 
be  culed  up  till  the  winding  up,  yet  it  then  becomes 
valid.  The  remarks  of  Lindley,  L.J.,  in  In  re  Pyle 
Works  are  only  dicta.  Lord  Macnaghten's  remarks 
in  Newton  v.  Anglo-Australian  Investment  Co,,  43 
W.  B.  401,  [1895]  A.  C.  244,  apply,  for  whenever  a 
winding  up  has  commenced  the  Act  of  1879  no  longer 
applies. 

Farutdl,  Q.C.,  and  G,  Henderson,  for  the  official 
receiver. — Apart  from  the  Act  a  company  can  alter 
any  resolution  for  reserving  its  uncalled  capital  by 
another  resolution :  Malleson  v.  National  Insurance 
and  Guarantee  Corjwration,  42  W.  R.  249,  [1894]  1 
Ch.  200 ;  but  not  if  made  under  section  5.  Mort- 
gagees are  outside  of  the  winding  up  altogether : 
In  re  David  Lloyd  &  Co,^  25  W.  R.  872,  6  Ch.  D. 
339.    The  Act  intends  this  capital  to  be  a  reserve. 

Norton,  in  reply. — Malleson  v.  National  Insurance, 
&c.  Corporation  is  distinguishable.  A  mortgage  is 
outside  the  winding  up  only  for  certain  purposes — ^if 
the  mortgage  is  of  uncalled  capital  it  would  be 
within  the  liquidation. 

*  The  last  portion  of  section  5  of  the  Companies 
Act,  1879,  is  as  follows :  <'  A  limited  company  may 
by  a  special  resolution  declare  that  any  portion  of  its 
capital  which  has  not  iQready  been  called  up  shall 
not  be  cApable  of  being  oaUed  up,  except  in  the  event 
and  for  the  purpose  of  the  company  being  wound  up ; 
and  thereupon  cRioh  portion  oif  capital  shall  not  be 
capable  of  being  called  up,  except  in  the  event  of  and 
for  the  purposes  of  the  company  being  wound  np.^' 
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HiOH  Court. 


Dyb  v.  Patmak. 


High  Coubt. 


Wbioht,  J. — ^The  question  which  has  to  be  decided 
in  this  case  arises  under  the  last  paragraph  of  section 
5  of  the  Companies  Act,  1879.  [His  lorddiip  then 
read  the  paragraph  of  the  section  in  question.]  The 
oompNAoy,  in  1892,  passed  a  resolution  reserving  a 
certain  portion  of  their  uncalled  capital  as  provided 
by  the  section.  In  1894  debentures  were  issued  in 
the  ordinary  form,  but  expressly  extending  to  uncalled 
capital.    The  company  being  now  in  liquidation,  the 

ntion  arises  whether  the  right  of  the  mortngees 
extend  so  as  to  indude  this  uncalled  capitu. 
It  seepis  to  me,  af  fcer  looking  at  the  language  of 
the  section,  that  one  ought  to  come  to  the  conclusion 
that  the  section  means  what  it  says,  and  that  after 
the  resolution  was  passed  the  company  lay  under  a 
statutory  disability  to  call  up  any  of  its  uncalled 
capital  for  any  other  purpose  than  that  of  wiuding 
up.  The  object  of  the  section  is  to  reserve  for  the 
purposes  of  liquidation  all  the  uncalled  capital,  and 
there  seems  here,  fortunatelv,  hardly  any  room  for 
doubt.  This  view  is  fortified  by  the  didum — ^if  it  is 
not  more  than  a  dictum— oi  the  present  Master  of 
the  Bolls  in  In  re  Pyle  Works.  M  first  sight  Lord 
Macnaghten's  remarks  in  Newton  v.  Anglo^ 
AuB^rtUian  Investment  Go,  seem  to  raise  some  difiBoulty 
about  this,  but  when  looked  at  carefully  that  case 
does  not  confiict  with  the  other,  as  there  the  question 
raised  was  a  diffiarent  one  altogether  to  this,  and  the 
subsidiary  point  discussed  was  as  to  the  effect  of  one 
of  the  articles  of  association  which  did  not  deal  with 
the  winding  up  at  alL  There  the  article  in  question 
was  a  point  of  family  arrangement  between  the 
company  and  its  shareholders,  not  as  in  this  case  a 
matter  of  statutory  enactment.  There  must  therefore 
be  a  declaration  that  the  capital  not  called  up  is  not 
charged  by  the  debentures.. 

Solicitors,  Munns  <t  Longden;  MackrelU  Maton, 
Oodlee,  A  Quincey,  for  Wragge,  HoUiday,  Chdlee, 
Burrow,  &  Horton,  Birmingham. 


Dec  1. 


Ohan.  Div.  I 
Byrne,  J.  J 

Dye  V,  Patmah.  (a.) 

Locml  government — Unsanitary  area  acquired  under  ike 
Housing  of  the  Working  Classes  Act,  1890  (53  ik  54 
Vict,  c.  70) — Improvement  sclieme -^Provisional  order 
— Confirmatory  Act — Valuation  for  compensation — 
Property  in  premises  <icquired — Reversioner— Right  to 
sue — Costs — Housing  of  the  Working  Classes  Act,  1890 
(53  <fir  54  Vict,  c,  70),  ss.  4,  5,  6,  7,  8,  12,  20,  21. 

Where  property  in  an  unhealthy  district  is  compulsorUy 
Ooouired  by  a  local  aut?u>rity  under  the  Housing  of  the 
Working  Classes  Act,  1890,  persons  interested  therein 
retain  cUl  their  legal  rights  in  respect  of  the  same  until 
the  provisional  order  made  in  respect  thereof  under 
section  8  of  the  Act  has  been  confirmed  by  Act  of  Parlia^ 
ment  under  suh^sedion  6  of  section  8. 

Where  property  is  taken  under  this  Act  the  estimate  of 
tJie  value  paycMe  by  way  of  compensation  under  section 
21  is  not  limited  to  the  value  of  the  property  as  given  in 
the  estimate  made  under  the  improvement  scheme  provided 
for  by  sections  4  and  6. 

Trial  of  action. 

This  was  an  action  without  pleadings,  in  which  the 
plaintiff  claimed  an  injunction  to  restrain  the  defend- 
ants from  building  in  Clare  Market,  Strand,  opposite 
to  his.  premises  known  as  the  Fishmongers*  Arms  in 
such  a  way  as  to  damage  his  ancient  lights ;  and  he 

(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barrister- 
at-Law. 


further  claimed  a  mandatory  order  to  compel  than 
to  pull  down  their  new  buildings,  together  Willi 
daimtges. 

The  plaintiff  was  the  freeholder  of  premises  sitoata 
in  Clare  Market  and  Holies-street,  Strand,  known  ss 
the  Fishmongers'  Arms,  and  by  an  indenture  of  lean 
dated  the  2nd  of  March,  1868,  he  demised  tiieasms 
for  a  term  of  forty  years  from  the  29th  of  Septem- 
ber, 1867.  The  defendants  in  1896  oommsnoed  to 
erect  a  handsome  building  on  a  site  of  vacant  land  in 
Clare  Market  to  be  used  as  {printing  works.  In  Nov- 
ember, 1894,  under  the  provisions  of  the  Housing  of 
the  Working  Classes  Act,  1890  (53  &  54  Yiot.  o.  70). 
8.  4,  a  representation  was  made  to  the  London  Gounl^ 
CounoQ  by  the  medical  officer  of  health  for  the  Strand 
district  of  the  unhealthiness  of  the  area  within  which 
the  plaintiff's  premises  were  situated,  and  his  pre- 
mises were  included  in  such  representation ;  and  the 
county  council  thereupon  prepared  a  scheme  for  deal- 
ing with  tiie  area  under  the  Act,  and  under  seotion  8 
thereof  presented  a  petition  for  a  confirmatory  cidsr. 
An  inquiry,  after  beinff  dulv  advertiaod,  was  held  at 
the  Home  Office  in  March,  1896.  A  provisional 
order  under  section  8  (sub-seotion  IJ  was  made  on 
the  20th  of  January,  1897,  and  a  oonflrmatfwy  Aot  of 
Parliament  was  passed  on  the  3rd  of  June,  1897.^  la 
the  meantime,  prior  to  the  making  of  the  provisioiiil 
order,  the  pUintiff  had  issued  his  writ  in  the  afltion, 
which  bore  date  the  13th  of  October,  1896.  Pnor 
to  the  commencement  of  the  action  and  to  the  paainiS 
of  the  Act,  the  defendants,  without  prejudice,  mads 
an  offer  for  a  settiement  to  the  plaintiff,  whidi,  in 
his  lordship's  opinion,  if  made  after  the  passing  of  the 
Act,  would  have  been  reasonable. 

Evidence  was  called  to  show  that  the  value  of  the 
plaintiff's  reversion  had  not  been  damaged,  bat  as  a 
matter  of  fact  improved,  bv  the  building  operatkms  of 
the  defendants,  and  that  the  premises  were  unfit  sal 
not  reasonably  capable  of  being  made  fit  for  hunin 
habitation,  so  that  the  plainti#s  compensation  wn 
Umited  under  section  21,  sub-section  2  (c),  of  the  Ad 
to  the  value  of  the  land  and  the  materials  ci  fhs 
buildings  thereon. 

Eve,  Q,G„  and  MacSunnney,  for  the  plaintiff.— 
Having  regard  to  the  ciroumstanoes,  the  plaintiff  do^ 
not  press  for  any  injunction.  It  is  admitted  ontheother 
side  that  tiie  plaintiff's  lights  are  ancient  lights,  and 
that  there  has  been  interference  in  them.  TbiM  being 
the  case,  the  plaintiff  is  entitled  to  an  inquiry  as  to  the 
damages  which  he  has  sustained.  Th^  referred  to 
section  21  of  the  Housing  of  the  Working  Classes  Aot, 
1890.  The  valuation  of  the  premises  will  be  based 
on  ike  fair  market  value  as  estimated  at  the  time  of 
the  drawing  up  of  the  scheme ;  and  if,  as  is  admitted, 
the  premises  have  been  damaged  as  to  light,  then 
will  be  less  compensation  payable.  The  onus  ol  proof 
to  the  contrary  is  on  the  defendants. 

Asibury,  Q,C.,  and  Frank  Dodd^  for  the  defendaati. 
—The  premises  now  practically  belong  to  the  comity 
ooundl,  and  the  plaintiff  as  reversioner  has  no  right 
to  sue  in  respect  of  them.  If  it  be  too  muoh  to  say 
that  the  premises  are  entirely  the  property  ol  the 
councQ,  at  least  the  beneficial  interest  is  in  them. 
Certainlv  it  is  the  du^  of  the  council  to  take  then 
over,  and  except  as  to  his  compensation  the  plaintiff  hai 
no  interest  in  them.  The  Act  existed  at  the  date  of 
the  writ,  and  the  writ  was  issued  thirteen  months  after 
the  preparation  of  the  scheme.  [They  referred  to 
sections  4,  5,  6  (sub-section  2),  7,  8,  12,  20,  and  21  ol 
the  Housing  of  the  Working  Classes  Aot,  1890.1 
lEve,  Q.C,  referred  to  section  8,  sub-seotion  6. J 
[Bybi^,  J. — Until  the  confirming  Act  is  passed  it  ie 
^clear  that  the  property  does  not  pass.]  Fnrtiier,  the 
plaintiff's  premises  were  unfit  for  human  habitatioa 
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(seotioQ  21,  sab  -  section  (2) ),  and  therefore  in 
mpect  of  any  loss  with  regard  to  his  lights  he 
flsonot  get  any  compensation.  But  the  plaintiff's 
premises  hare  as  a  matter  of  fact  snffered  no  damage ; 
if  snything,  the  erection  of  onr  bnildings  have 
Bade  his  reversion  more  valuable.  The  action 
is  prematare,  as  prior  to  compensation  being  fixed 
betwesn  the  connty  council  and  the  plaintiff,  he 
osnnot  ssy  what  damage  he  has  sustained.  His  com- 
poDSstion  has  yet  to  be  fixed. 

MaeSwinney,  in  reply.— It  has  not  been  shown  that 
the  damtiff's  premises  are  unfit  and  not  reasonably 
espshle  of  being  made  fit  for  human  habitation.  In 
lay  ereot  he  is  entitied  to  the  costs  of  the  action,  as 
until  the  confirmatory  Act  was  passed  he  did  not 
lose  hii  right  to  sue.  If  the  court  is  of  the  opinion 
that  he  has  not  sustained  any  damage  in  respect  to 
rerenbn  he  does  not  ask  for  an  inquiry. 

Btbhb,  J.y-In  this  case  an  action  has  been  brought 
to  restrain  interference  with  ancient  lights,  for  a 
mandatory  injunction,  and  for  damages.  The  action 
is  hrooght  by  a  reversioner,  by  whom  has  been 
granted  a  lease  of  the  premises  which  expires  in 
1907.  It  is  oommon  ground  that  at  the  time  when 
the  action  was  brought  he  was  entitied  to  sue,  though 
it  11  not  admitted  that  he  was  entitied  to  all  the 
n&d  that  he  sought,  because  a  mandatory  injunction 
ii  part  of  it,  and  as  to  that  no  admission  is  made ;  but 
what  is  adiniitted  is  that  the  lights  were  andent 
llgfats,  that  there  was  an  interference  with  them,  and 
that  bat  for  the  defences  that  have  been  taken  now 
at  the  trial  the  plaintiff  would  have  been  entitied  to 
■n  inqaizy  as  to  damages.  No  question  of  an  in- 
junction is  now  raised  at  alL  Now,  the  matter 
woold,  of  conree,  be  perfectiy  clear  and  obvious  upon 
tiiat  and  an  inquiry  as  to  damages  would  have  Men 
panted  but  for  the  grounds  taken  by  the  defendants 
p  the  droumttaiices.  The  first  of  these  grounds 
ii  that  the  plaintiff,  being  the  owner  in  reversion,  has 
ao  title  to  sue  in  respect  of  a  house  which  has  been 
declared  unfit  for  human  habitation,  and  which  is  to 
he  taken  over  bv  the  London  County  GounoQ  prior  to 
the  reversion  falling  into  possession,  aud  the  plaintiff 
eao  only  get  such  compensation  as  he  will  be  entitied 
to  receive  under  the  Housing  of  the  Working  Glasses 
Act,  1890.  The  second  point  taken  by  them  is  that,  as 
events  tamed  out,  the  plaintiff  has  not,  in  fact,  been 
iajiired  by  the  acts  of  the  defendants,  but  the  reversion 
hai  in  fact  been  rendered  more  valuable.  And, 
thirdly,  the  point  was  taken  that  prior  to  compensa- 
tion bdng  fixed  as  between  the  plaintiff  and  the 
Loodcn  Connty  Council  he  cannot  prove  damage, 
end  that  the  action  is  premature. 

Kow,  thia  property  forms  part  of  what  has  been 
itmad  to  be  an  imhealthy  area  within  the  meaning 
ef  the  Housing  of  the  Working  Classes  Act,  1890. 
Aat  Act  jirovides  for  a  scheme,  for  a  provisional 
Oder,  and  for  an  Act  confinning  it.  I  ni&d  not  go 
en  to  state  in  detail  the  various  steps  that  have  been 
tiksn;  but  the  confirming  Act  did  not  come  into 
operation  until  the  month  of  June,  1897,  and  up  to 
that  time  even  after  the  provisional  order  has  Men 
ttsde,  the  provisional  order  is  not  of  anv  validity 
■alees  and  until  it  has  been  confirmed  by  Act  of 
iMament,  aa  is  provided  in  sub-section  6  of  section 
8  of  the  Act.  Up  to  the  time,  therefore,  of  the  oon- 
inmig  Act  I  am  of  opinion  that  the  plaintiff  was 
Mtitlea  to  continue  the  action,  and  that  had  the 
tri^  taken  plaee  before,  he  would  have  been 
entitled  to  an  inqui^  as  to  damages.  Section  21, 
nh-seotion  1,  of  the  Housing  of  the  Working  Classes 
Aet,  1890,  provides:  "Wherever  the  compensation 
psyi^le  in  respect  of  any  lands  or  of  any  interests  in 
ny  lands  proposed  to    be  taken  oompulsorily    in 


pursuance  of  this  part  of  the  Act  requires  to  be 
assessed  " — and  I  pause  to  say  that  tiie  property  in  this 
case  does  form  part  of  the  lands  proposed  to  be  taken 
oompulsorily  in  pursuance  of  that  part  of  the  Act — 
'<  the  estimate  of  the  value  of  such  lands  or  interests 
shall  be  based  upon  the  fair  market  value  as 
estimated  at  the  time  of  the  valuation  being  made  of 
such  lands,  and  of  the  several  interests  in  such 
lands,  due  regard  being  had  to  the  nature  and 
then  condition  of  the  property  and  the  duration  of  the 
buildiOgs  in  their  existing  state  and  as  to  the  state  of 
repair  thereof  without  any  additional  allowance  in 
respect  of  the  compulsory  purchase  of  an  area,  or  of  any 
part  of  an  area  in  respect  of  which  an  official  repre- 
sentation has  been  made,  or  of  any  lands  included  in 
the  scheme  which  in  the  opinion  of  the  arbitrator 
have  been  so  included  as  falling  under  the  description 
of  property  which  may  be  constituted  an  unhealthy 
area  nnder  this  part  of  the  Act.'' 

It  is  argued  on  the  part  of  the  plaintiff,  in  order 
to  show  that  he  has  suffered  damage  in  respect  of 
which  he  will  not  get  compensation  from  the 
London  Countv  Council,  that  the  true  meaning  of 
sub-section  1(a)  is  that  *'  the  estimate  of  the  value  of 
such  lands  or  interests  shall  be  based  upon  the  fair 
market  value  as  estimated  at  the  tune  of  the 
valuation  being  made  of  such  lands"  refers  to  a 
period  anterior  to  the  provisional  order  beinff 
obtained.  It  is  said  that,  inasmuch  as  plans  and 
estimates  have  to  be  furnished  before  such  h  pro- 
visional order  can  be  obtained,  the  valuation  here 
referred  to  is  the  valuation  made  as  a  groundwork  of, 
or  as  a  means  of  arriving  at,  the  estimate  in  question. 
In  the  first  place,  I  do  not  think  that  this  construc- 
tion seems  a  reasonable  one,  if  the  words  will  admit 
of  another  construction,  because  it  would  be  directing 
the  estimate  as  between  the  London  County  Councu 
and  the  parties  seeking  compensation  to  be  inade  upon 
the  valuation  of  one  of  those  parties  only.  Sub- 
section {b)  provides  that  "  in  such  estimate  " — ^thatis, 
the  estimate  as  between  those  two  parties— "any 
addition  to  or  improvement  of  the  property  made 
after  the  date  of  publication  in  pursuance  of  this  part 
of  the  Act  shall  not  (unless  such  addition  or  im- 
provement was  necessary  for  the  maintenance  of  the 
property  in  a  proper  state  of  repair)  be  included,  nor 
in  the  case  of  any  mterest  acquired  after  the  said  date 
shall  any  separate  estimate  of  the  value  thereof  be  made 
so  as  to  increase  the  amount  of  compensation  to  be  paid 
for  the  lands."  If  the  view  suggested  to  be  put  upon 
sub-section  (a)  was  the  true  one,  it  is  a  little  difficult 
to  see  why  sub-section  {b)  was  required  at  all,  because 
in  making  the  estimate  you  would  have  based  it  upon 
the  fair  market  value  as  at  the  previous  date ;  there- 
fore it  would  not  have  been  necessary  to  say  that  you 
were  not  to  take  into  consideration  any  addition  or 
improvement  made  after  the  date  of  the  publication 
of  the  advertisement. 

Sub-section  2  of  section  21  also,  I  ma^  observe, 
bears  out  this  view  to  some  extent,  beoauee  it  provides 
that'*  on  the  occasion  of  assessing  the  compensation 
payable  under  any  improvement  scheme  in  respect 
of  auy  house  or  preouses  situate  within  an  unhealthy 
area,  evidence  shall  be  receivable  by  the  arbitrator  to 
prove  "  several  different  things ;  that  evidence  being, 
it  is  true,  in  reduction  of  price;  but  this  is  hardly 
what  one  would  have  expected  to  find  if  sub-section 
1  (a)  bore  a  construction  other  than  what  I  have 
inaicated. 

Now  I  come  to  another  point — ^namely,  the  point 
that  the  house  is  one  tnat  has  been  declared 
unfit  for  habitation.  Having  heard  the  evidence 
which  has  beoi  brought  before  me  on  both  sides,  I 
am  of  opinion  that  it  has  not  been  proved  at  present 
before  me  that  the  house  and  premises  are  unfit,  and 
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not  capable  of  being  made  fit»  for  homan  habitation* 
If  that  be  the  true  view  sub-seotion  2  of  olause  2, 
section  21,  whioh  provides  that  the  compensation  shall 
be  the  value  of  the  land  and  the  materials  of  the 
buildings  thereon  has  no  application  to  the  present 
case. 

^  That  so  far  on  the  one  hand  gets  rid  of  the  plain- 
tiff's contention  that  he  will  not  get  due  and  proper 
compensation  for  his  premises,  and  on  the  other  hand 
disposes  of  the  question  as  to  whether  it  has  been 
declared  unfit  for  human  habitation. 

The  second  point  taken  by  the  defendants,  and 
which  they  claim  to  have  shown  at  the  trial,  is  that 
the  reversion  of  the  plaintiff  has  not  heem  damaged 
by  their  acts,  but  that,  in  fact,  the  reversion  has  li^n 
rendered  more  valuable.  Now,  without  deciding  the 
question  whether  the  reversion  has  been  rendered 
more  valuable  or  not,  which  it  is  probably  not 
necessary  for  me  to  decide,  I  have  come  to  the  con- 
clusion that  the  reversion  has  not  been  damaged  by 
the  acts  of  the  defendants.  That,  therefore,  disentitles 
the  plaintiff  at  the  trial  to  an  inquiry  as  to  damages, 
inasmuch  at  it  could  have  but  a  fruitless  result. 

I  have  said  that,  although  I  am  not  even  now 
certain  that  technically  the  plaintiff  would  not  be 
entitled  to  an  inquiry  at  his  own  risk,  no  proceedings 
to  be  taken  upon  it  imtil  after  the  compensation 
payable  shall  have  been  ascertained ;  but  I  think  that 
it  would  be  idle  to  direct  it,  and  I  have  not  been 
asked  to  direct  it  in  the  event  of  my  being  of  opinion 
that  no  damages  up  to  the  present  time  are  shown  ; 
I  mean  it  has  not  been  even  suggested  to  me  that 
there  is  even  a  remote  possibili^  Uiat  the  London 
County  Council,  which  has  imposed  upon  it  the  duty 
of  taking  this  house,  would  be  likely  to  go  to  the 
Legislature  in  the  course  of  the  ensuing  session  and 
ask  for  another  Act  of  Parliament  to  De  passed  to 
enable  them  not  to  take  this  particular  house.  I 
think  therefore  that  it  would  be  much  too  far-fetched 
and  idle  a  thing  to  direct  any  inquiry  of  that  sort. 

Then,  as  to  Uie  next  point,  it  was  suggested  that 
prior  to  the  compensation  being  fixed  as  oetween  the 
plaintiff  and  the  county  counoQ,  the  plaintiff  cannot 
prove  damages,  and  the  action  is  premature.  I  am 
against  that  defence  upon  this  ground,  that  the 
action  was  not  premature.  The  utmost  that  can  be 
said  IB  that  the  trial  has  been  brought  on  at  too 
premature  a  date,  and  that  an  application  ought  to 
have  been  made  for  the  trial  of  the  action  to  stand 
over  until  after  the  period  to  which  I  have  referred. 

Now,  imder  these  circumstances,  what  ought  I  to 
do  with  reference  to  the  costs  of  the  action  up  to  and 
including  the  date  of  the  trial  ?  Up  to  the  time  of 
the  passing  of  the  Act  in  the  month  of  June,  1897,  I 
am  of  opinion  that  the  plaintiff  was  dearlv  right  and 
was  entitled  to  go  on  with  the  action,  and  that  he  is 
not  to  be  prejudiced  because  he  refused  an  offer, 
which,  as  events  have  turned  out,  might  not  possibly 
have  been  an  unreasonable  one  for  him  to  have 
accented  after  that  date.  He  was  not  then  in  a 
position  to  accept,  and  he  was  entitied  to  say,  that 
until  the  duty  had  been  cast  on  the  county  coimoQ 
of  paying  this  compensation,  that  he  was  entitied  to 
go  on  with  the  action.  Then  how  do  matters  stand 
after  that  P  It  did  occur  to  me  that  it  might  have 
been  reasonable  on  the  part  of  the  plaintiff  to  have 
written  a  letter  after  the  Act  was  passed,  that  as  events 
had  now  turned  out,  if  the  defendants  would  pay  the 
costs  of  the  action,  he  would  not  bring  the  matter  to 
trial.  But  I  do  not  say  that  it  was  incumbent  upon 
him  to  do  this.  An  offer  had  been  made  to  him 
without  prejudice,  and  it  had  been  refused.  No  new 
offer  was  luade  after  the  period  at  which  the  defen- 
dants would  have  been  entitied  to  say  that  the  plaintiff 
was  unreasonable  in  refusing  it.    I  should  idso  add 


that  the  plaintiff  was  entitied  to  bring  Us  aotion  to 
trial  for  the  purpose  of  having  the  question  of  oosts 
disposed  of;  and,  under  these  circumstances,  altiioogh 
by  reason  of  events  whioh  happened  long^  sabse- 
quenUy  to  the  issue  of  the  writ  in  this  aotioo,  tiM 
plaintiff  is  not  now  in  a  position  to  ask  for  more  than 
what  would  be  a  nominal  and  idle  inquiry  ai  to 
damages — which  for  that  reason  I  do  not  direct,  snd 
which  he,  therefore,  very  properly  does  not  ask  for  in 
the  event  of  my  being  of  that  opinion — I  think  it 
only  right  that  he  should  have  his  oosts.  There  wiQ, 
therefore,  be  no  order,  except  that  the  defendants 
pay  the  costs  of  the  action  up  to  and  inoluding  tiie 
trial. 

Solicitors,  EdeUA  Gordon;  NichoUo9h  Orahcm,  A 
Oraham. 
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Watbon  (Subvbyor  or  Taxes)  v.  Sahdh  & 
Hull,  (a.) 
Inland  revenue— Income  tax—Trade  exercisod  tntkiu 
the  United  Kingdom— Foreigner  resident  ahroadr— 
Income  Tax  Ad,  1842  (5  <fc  6  Vict,  c.  35),  s.  42- 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34),  «•  2, 
Schedule  D. 

Provision  merchants  in  America  consign^  goods  for 
sale  on  commission  to  the  respondents,  commissum  msr 
chanU  in  England,  The  goods  were  invoiced  »«  tte 
name  of  the  respondents,  who  sold  the  goods  and  receimd 
the  proceeds,  rendering  an  account  to  the  merehamts  im 
America,  The  respondents,  beyond  their  charges  wsi 
commission,  made  no  profit  or  gain  out  of  the  sales. 

Held,  that  the  merchants  in  America  exercised  a  trods 
within  the  United  Kingdom  within  ScTiedule  D,  of  tie 
Income  'Tax  Act,  1853,  «.  2,  and  that  the  respondetOs, 
their  agents  in  England,  were  assessable  to  the  ineoms 
tax  in  respect  of  the  profits  arising  therrfrom. 

Case  stated  by  General  Commissioners  of  Inooms 
Tax  for  the  Division  of  Liverpool. 

Two  assessments  for  income  tax  were  made  upon 
the  respondents— viz.,  £500  for  the  year  ended  the 
5th  of  April,  1895,  and  £1,000  for  the  year  ended  Um 
5th  of  April,  1896.  The  assessments  were  made  m 
respect  ofannual  profits  alleged  to  have  arisen  iroB 
a  trade  exercised  within  the  United  Kingdom  17 
Messrs.  Squire  &  Co.,  of  Boston,  U.S.A.,  whose  1 
the  respondents  were  alleged  to  be. 

Messrs.  Squire  &  Co.  were  packers  and  piov 
merdiants  who  owned  or  punmased  live  stock,  wbiok 
they  converted  into  provisions  in  Boston.  The  pro- 
visions thus  manumotured  were  for  the  most  part 
consumed  in  America,  but  the  surplus  was  exported 
by  Messrs.  Squire  &  Co.  to  this  and  other  ooontziss. 
The  respondents  were  commission  merchants.  Messn. 
Squire  &  Co.  made  consignments  to  them  for  sale,  on 
commission,  of  lard  and  bacon,  being  a  part  of  the 
surplus  provisions  exported  by  Messrs.  Sonire  &  Oo. 
The  respondents  received  no  remuneration  beyond  the 

usual  charges  and  commission.    There  was  no  1 

ment  between  Messrs.  Squire  &  Co.  and  the 
dents,  and  Messrs.  Squire  &  Co.  might  at  any  t 
discontinue  their  consignments.    With  each  <         _ 
ment  Messrs.  Squire  &  Co.  sent  forward  oonsiganiHit 
notes,  showing  in  detail  the  amount  drawn 
each  lot  of  goods  making  up  the  consignment, 
bills  of  lading  with  the  draft  attached.    The ) 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq., 
at-Law. 
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denia  took  up  the  drafts  and  realized  the  soods. 
Sometimes  the  draft  exceeded  the  prices  realized,  and 
Mmetmies  the  prices  realized  exceeded  the  draft. 

The  risk  of  profit  or  loss  rested  with  Messrs.  Sqnire 
ft  Go.  The  respondents  had  fidl  discretion  as  to  the 
prices  at  which  the  goods  were  sold.  They  invoiced 
the  goods  in  their  own  name,  received  the  proceeds  of 
Side,  assnmed  all  responsibility  of  payment  by  the 
pordhasers,  and  from  time  to  time  rendered  statements 
to  Messrs.  Sqnire  &  Co.,  showing  full  receipts  and 
debiting  the  account  with  their  charges  and  com- 
missioD.  They  remitted  to,  or  drew  upon,  Messrs. 
Squire  &  Co.  for  the  credit  or  debit  balance,  as  the 
case  might  be. 

The  income  tax  was  claimed  under  the  Income  Tax 
Act,  1842,  s.  41,  and  the  Income  Tax  Act,  1853,  s.  2, 
Schedule  D. 

The  commissioners  discharged  the  assessments. 

The  Grown  appealed. 

Sir  Richard  Webster,  A.G.  {SirBohert  Finlay,  8.G., 
and  VaugJian  Hawkins  with  him). — The  case  comes 
within  the  Income  Tax  Act,  1853,  s.  2,  Schedule  D. : 
"For  and  in  respect  of  the  annxial  profits  or  gains 
arising  or  accruing  to  any  person  whatever,  whether 
a  subject  of  her  Majesty  or  not,  although  not  resi- 
dent within  the  United  Kingdom,  from  any  property 
whatever  in  the  United  Kingdom,  or  any  profession, 
trade,  employment,  or  vocation  exercised  within  the 
United  Kingdom."  Erichsen  v.  Last,  30  W.  R.  301, 
8  a  B.  D.  414 ;  TiscMer  v.  Apthorpei  33  W.  E.  648, 
52  L.  T.  Eep.  814 ;  Pommery  v.  Apthorpe,  35  W.  E. 
307;  Werh  <fe  Co,  v.  Golquhouny  36  W.  B.  613,  20 
a  B.  D.  753 ;  Grainger  v.  Gough,  44  W.  E.  561,  [1896] 
AC.  325;  SuUyy,  Attorney- General,  8  W.  B.  472, 
5  H.  &  N.  340. 

A,  T.  Latorence  Q,C.  {James  Fox  with  him). — The 
decision  of  the  commissioners  is  correct.  The  respon- 
dents were  canying  on  business  in  the  United 
Kingdom  on  their  own  account,  and  not  as  agents 
lor  Messrs.  Squire  &  Co.  :  Bank  of  Ireland  v. 
Livingstone,  3  W.  B.  573,  5  H.  L.  Cas.  389.  The 
le^Mindents  bought  the  goods  from  Messrs.  Squire 
ft  Co.  at  prices  which  were  ultimately  fixed  by 
the  snb-saies.  The  contracts  between  Messrs. 
Sqoiie  A  Co.  and  the  respondents,  from  which 
the  profits  arose,  were  made  abroad.  In  send- 
ing over  the  goods  Messrs,  Squire  &  Co.  made 
an  offer  which  was  accepted  by  the  respondents 
taking  vp  the  bills  of  lading.  No  case  has  gone 
BO  far  as  it  is  contended  this  should  go.  In  all  the 
eases  cited  the  merchant  was  ostensibly  carrying  on 
his  business  in  the  United  Kingdom.  [G&anthah, 
J.— Who  is  liable  for  the  loss  if  the  goods  are  lost  in 
kunsUu  ?]  Nobody,  according  to  the  facts  as  stated 
in  the  case.  It  would,  no  doubt,  be  a  loss  incident 
to  the  ccaitraot  made  by  Squire  &  Co. 

Grahthaic,  J. — ^In  this  case  we  are  of  opinion  that 
MesBia.  Squire  &  Co.  do  exercise  a  trade  within  the 
United  Kingdom,  and  that,  consequently,  they  are, 
throof^  their  agents,  liable  to  be  assessed. 

The  question  is  really  dependent  upon  the  way  in 
which  Uie  case  is  stated,  for  it  seems  to  me,  and  I 
think  to  my  learned  brother  also,  that  Ibr.  Lawrence's 
eontflsition  cannot  be  permitted  on  the  facts  as  stated 
in  this  case.  Mr.  Lawrence  assumes,  in  lus  argu- 
nsnt,  that  the  property  in  the  goods  passed  to  the 
nqKmdents  when  they  arrived  here.  I  think  the 
property  did  not  pass.  The  goods  were  only  con- 
rigned  by  Squire  ft  Co.  to  the  order  of  the  respon- 
dents, but  they  remained  the  goods  of  Squire  ft  Co. 
The  reapoodents  were  under  no  oUigation  until  they 
had  aola  the  goods  and  received  the  proceeds.  Snp- 
poae  that  Squire  ft  Co.  had  overdrawn  on  the  valneof 


the  goods.  Suppose  the  goods  were  worth  £3,000, 
and  Squire  ft  Co.  drew  to  the  extent  of  £4,000,  were 
the  respondents  bound  to  take  the  bill  of  lading  under 
the  payment  of  £4,000  P  I  should  say,  certainly  not. 
At  any  rate,  if  they  were,  they  would  not  be  liable  to 
make  up  the  loss.  That  is  a  fair  way  of  testing  the 
matter.  If  the  goods  became  the  goods  of  the 
respondents  the  moment  they  left  America,  the  respon- 
dents must  have  taken  them  whatever  their  value 
was,  and  must  have  paid  whatever  draft  had  been 

ranted  upon  them  by  the  bankers  in  America.  But 
do  not  think  that  anybody  would  suggest  for  a 
moment  that  the  respondents  would  be  under  such 
a  liability  as  that. 

A  great  many  cases  with  reference  to  trade  carried 
on  in  the  United  Kingdom  have  been  cited,  but  none 
of  them  is  so  strong  as  the  present  one.  In  nearly 
all  the  wine  cases  the  goods,  the  subject  of  the  con- 
tracts, were  either  in  France  or  Germany  until  the 
contract  had  been  made.  But  in  the  present  case 
the  ^oods  were  in  the  United  Kingdom  before  any 
deahng  with  resard  to  them  took  place,  and  it 
therefore  cannot  be  denied  that  a  trading  on  which 
profit  and  loss  depended  took  place  in  regard  to  them 
m  the  United  Kingdom. 

It  is  true  that  they  were  invoiced  ultimately  in  the 
name  of  the  respondents,  but  until  they  were  sold 
they  seem  to  me  to  remain  the  property  of  Messrs. 
Squire  ft  Co.  That  being  so,  there  is  a  dealing  with 
the  goods  in  this  couutir  by  a  foreign  principal 
through  the  intervention  of  an  agent  in  the  person  of 
the  respondents.  Under  those  circumstances  it  seems 
to  me  that  all  the  authorities  which  have  been  quoted 
confirm  the  view  that  we  have  arrived  at.  The  case 
of  StUly  V.  The  Attomey-Chneral,  which  is  relied  on, 
is  very  much  in  favour  of  this  view,  because  it  was 
there  held  that  people  buying  goods  here  for  the 
purpose  of  making  a  profit  on  them  in  America  were 
not  liable  to  pay  income  tax  on  the  ground  that  the 
profit  was  not  made  here.  That  is  exactly  the  con- 
verse of  this  case.  The  goods  are  either  bought  or 
manufactured  in  America,  and  are  then  sect  here  to 
be  dealt  with  in  the  way  that  has  been  mentioned. 
For  these  reasons  our  judgment  will  be  for  the  Crown. 

Channsll,  J. — I  am  of  the  same  opinion.  I  think 
that  the  principles  have  been  perfectly  well  settled 
by  the  numerous  cases  upon  this  subject,  and  the 
only  question  is  the  application  of  them  to  the  facts 
of  this  case. 

If  Mr.  Lawrence  could  have  made  oub  that  the 
respondents  purchased  from  Squire  &  Co.  at  a  price 
to  be  ascertamed  by  reference  to  the  subsequent  sub- 
sales,  that  might  have  raised  a  very  difficult 
question  as  to  whether  there  was  any  trade  carried 
on  by  Squire  ft  Co. ;  but  the  only  thing  he  has  got  to 
support  that  contention  is  that  the  ultimate  sub -sales 
of  these  consignments  are  made  by  the  respondents 
in  their  own  name,  and  under  such  circumstances  that 
as  between  themselves  and  the  buyer  the  respondents 
are  probably  principals  upon  the  presumption  which 
exists  that  in  such  cases  credit  is  usually  given  to  the 
agent  in  this  countir,  he  being  treated  as  the  princi- 

Sill,  and  not  to  the  foreigner  who  is  the  real  principal, 
ut  it  seems  to  me  that  that  is  a  mere  presumption, 
and  the  consideration  that  as  between  the  parties  to 
the  contract  the  respondents  would  be  treated  as  the 
principals,  does  not  in  the  least,  for  all  purposes  in 
which  we  are  concerned,  prevent  our  dealing  with  the 
matter  on  the  footing  that  Squire  ft  Co.  are  the  real 
principals  and  the  respondents  agents,  though  the 
contract  is  made  by  the  respondents  in  their  own 
name.  On  these  pounds  the  case  seems  to  me 
clearly  to  come  withm  the  decided  cases. 
Appeal  dliawecL 


204 

THE  WfeEKLY  tlEPORtER. 

[jr«ii.s9,inB.i 

VoLZLVL 

High  GoimT. 

Smith  v.  Galloway. 

High  CSoubi. 

Co, 


Solidtor  for  the  Grown,  Solicitor  of  Inland  Revenue, 
Solicitors  for  the  reepondente,  Bawle,  Bowdiffe,  <k 


(Wright  and  Kennedy,  JJ.)  f  ^^^-  ®* 

Smith  v.  Galloway,  (a.) 

Friendly  90ciety — Alteration  of  nUes — New  rule  made 
under  statutory  powers — Continuance  of  rule  after 
repeal  of  statute— JUJffect  of  subsequent  alterations  on 
members*  vested  rights, 

A  friendly  society  established  in  1842,  which  had  no 
provision  in  its  rules  for  the  alteration  of  its  rules,  made 
a  new  rule  under  the  statutory  power  given  by  section  27 
of  the  Friendly  Societies  Act,  1855,  to  alter  or  make  new 
rules t  the  rule  being  in  these  terms  :  **  No  new  rule  shall 
be  made,  nor  any  of  tJie  rules  herein  contained  or  Aere- 
after  to  be  made,  shall  be  amended,  altered,  or  rescinded, 
unless  with  the  consent  of  a  majority  of  the  members 
present  at  a  general  meeting,** 

Held,  that,  having  regard  to  section  6  of  the  Friendly 
Societies  Act,  1876,  this  rule  continued  in  force  notwith- 
standing the  repeal  in  1875  of  the  Act  of  1855,  under 
which  it  wcu  made;  that  the  rule  conferred  upon  the 
society  and  kept  alive  the  power  to  alter,  amend,  or  make 
new  rules ;  that  members  who  joined  the  society  when 
such  rule  was  in  force  \oere  bound  by  subsequent  altera- 
tions properly  made  under  the  rule ;  and  that  under  it 
the  society  had  power  to  make  an  alteration  of  rules 
imposing  upon  members  who  toere  already  in  receipt  of 
superannuation  allowance,  conditions  for  breaches  of 
which  they  might  lose  their  allowance. 

Case  stated  by  arbitrators  under  section  19  of  the 
Arbitration  Act,  1889. 

The  Hearts  of  Oak  Benefit  Society  was  a  friendly 
society  established  in  1842  under  the  Acts  then  in 
force  relating  to  friendly  societies,  and  the  rules  of 
the  society  were  duly  registered  and  certified  under 
the  Acts  on  the  6th  of  JiUy,  1842. 

No  provision  was  made  in  the  rules  for  the 
alteration  of  the  same,  but  under  the  powers  con- 
ferred by  section  27  of  the  Friendly  Societies  Act, 
1855,  the  rules  were  altered  in  the  year  1866,  and 
such  alterations  were  duly  registered  and  certified  on 
the  6th  of  April,  1866,  by  ue  registrar  of  friendly 
societies. 

Amongst  the  alterations  so  made  was  the  intro- 
duction of  a  rule  in  the  words  following : 
<<  Alteration  of  Bules." 

Rule  50.  '<That  no  new  rule  shall  be  made  nor 
any  of  the  rules  herein  contained  or  hereafter  to  be 
made  shall  be  amended,  altered,  or  rescinded  unless 
with  the  consent  of  a  majority  of  the  members 
present  at  a  general  meeting  of  the  society  specially 
called  for  the  purpose.'' 

No  further  alterations  were  made  in  the  rules  of 
the  society  until  after  the  year  1875,  when  the 
Friendly  Societies  Act,  1855,  was  repealed  by  the 
Friendly  Societies  Act,  1875 ;  but  siuoe  that  date  the 
rules  had  been  frequently  altered  and  amended,  and 
all  such  alterations  and  amendments  had  been  duly 
registered  imder  the  Acts. 

The  rule  above  referred  to  (rule  30)  had  never  been 
rescinded,  but  in  one  of  the  earlier  amendments  of 
the  rules  of  the  society  registeied  under  theFriendlv 
Societies  Act,  1875,  it  was  altered  so  as  to  be,  ana 
had  ever  since  been,  in  the  words  following : 

(a.)  Reported  by  Sir  Shbbston  Baksb,  Bart., 
Barrister-at-Law. 


«  Alteration  of  Rules.*' 

Rule  53.  "No  new  rule  shall  be  made  nor  any  of 
the  rules  herein  contained  or  hereafter  to  be  madt 
shall  be  amended,  altered,  and  rescinded  unless  witb 
the  consent  of  thzNoe- fourths  of  the  delegates  present 
at  a  meeting  specially  called  for  the  purpose.  Noboe 
of  any  such  amenament,  alteration,  or  rescumi 
shall  be  forthwith  sent  to  the  registrar  of  fnaadtf 
societies  in  the  manner  provided  by  the  FriendlT 
Societies  Act,  1875,  and  the  same  shall  not  be  valia 
until  it  has  been  r^;iBtered." 

In  June,  1869,  miter  Smith  applied  lor  adadssioa 
to  the  society,  and  he  was  approved  by  the  ooinmittes 
and  declared  to  be  admitted  a  member  of  the  uoattj 
and  was  then  supplied  with  a  book  containing  hv 
name  and  registered  number  and  a  copy  of  the  mlsi 
as  altered  in  1866. 

In  May,  1890,  Smith  declared  on  the  nok  fond  ol 
the  society  and  he  received  sick  allowanoe  under  the 
rules  for  the  time  being  in  force  until  the  2iid  ol 
September,  1891,  when  he  was,  in  acoordaooe  with 
such  rules,  placed  on  the  list  fur  reduced  aUowaace^ 
termed  the  superannuated  list,  and  he  received  sni^ 
reduced  allowance  until  he  was  excluded  froiu  ths 
society  as  hereinafter  mentioned. 

By  the  rules  any  member  on  the  sick  fond  wm 
subject  to  conditions  for  breach  of  whicdi  he  wm 
liable  to  be  excluded  from  the  society,  bat  aadk 
conditions  did  not  apply  to  members  on  the  sopei^ 
annuated  list. 

In  1896  the  rules  of  the  society  were  altered  with 
the  consent  of  three-fourths  of  the  delegates  pnsaat 
at  a  meeting  specially  called  for  the  pnzpoee,  and 
notice  of  such  alterations  was  forthwith  aeot  to  tbs 
registrar  of  friendlv  societies,  and  such  alteratiaas 
were  duly  registered  on  the  4th  of  February,  1896b 
Such  alterations  proposed  to  make  members  of  the 
society  on  the  superannuated  list  under  the  age  ol 
sixty  years  subject  to  the  conditions  applioabie  h» 
members  on  the  sick  fund,  and  liable  equally  with 
such  last-mentioned  members  to  be  excJoded  horn 
the  society  for  breach  of  such  conditions. 

In  January,  1897,  Smith,  who  was  then  midsr  tbs 
age  of  sixty  years,  was,  under  the  rules  as  ao  altsrsi, 
excluded  from  the  society  for  breaches  of  one  of  As 
said  conditions — namely,  for  bemg  horn,  home  oa 
three  or  more  occasions  after  seven  o'clock  in  tte 
evening,  that  is,  after  the  hour  allowed  bj  the  rvisi 
applicable  to  members  on  the  sick  fund. 

At  the  time  of  such  breaches  Smith  had  bad 
of  the  alterations,  and  then  well  knew  Hiat  l^  fk 
terms  of  the  altered  rules,  if  they  applied  to  faim,  h 
was  subject  to  the  said  conditions  and  liable  tob 
excluded  from  the  society  for  such  breaches. 

In  consequence  of  su<m  exclusion  a  dispute  ara 
between  Smith  and  the  society,  and  such  disjNifte  wm 
accordance  with  the  rules  of  the  sooMty,  sd 


mitted  to  arbitration,  in  the  course  of  which 
admitted  the  breaches  of  the  said  condition  for 
he  had  been  excluded  from  the  society,  but  he  ooi 
tended  that  the  society  had  no  power  to  alter  M 
rules  after  the  repeal  of  the  Friendly  Societies  Ad 
1855,  and  that,  if  they  had,  he  was  not  bound  l^  11 
alterations  made  in  the  rules  in  Febmair,  1^86,  ss 
was  therefore  not  liable  to  be  excluded  from  H 
society  for  the  said  breaches. 

Upon  these  contentions  Thomas  QaUoway  (as 
tary  of  the  sodei^),  on  behalf  of  the  sod 
applied  to  the  arbitrators  to  state  a  case  for 
opinion  of  the  oourt  on  the  questions  raised. 

The  questions  of  law  for  the  opimon  of  the  eoa 
were: 

(I)  Whether  the  society  had  power,  after  tiie 
of  the  Friendly  Societies  Act.  1855.  to 
rules,  and 
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High  Coust. 


Smith  v.  Oaixoway.— The  Quebn  v,  Ltkgh  and  Joinss. 


High  Coxtet, 


(2)  Whether,  if  so,  the  said  Walter  Smith  was 
boBod  hy  the  alterations  registered  oa  the  4th  of 
Febmaiy,  1896,  and  sabject  to  the  oonditions  thereby 
Bide  applioable  to  members  of  the  society  on  the 
nperammated  lists. 

MU,  for  the  plaintiiF. — ^The  society  had  no  power  to 
alter  their  roles  nntil  the  Friendly  Societies  A.ct,  1855, 
jCtve  them  the  power.  Section  27  of  that  Act  gave 
|iower  to  alter,  amend,  or  rescind  rules,  or  to  make 
new  roles,  tinder  that  section  the  society  altered 
tfaor  rcles  by  the  intnx^nction  of  rule  50.  The  Act 
of  1855  wes  repealed  by  the  Friendly  Societies  Act, 
1875— which  m  torn  has  been  repealed  by  the 
PHndly  Societies  Act,  1896,  and  the  Collecting 
Sodelies,  &o.,  Act,  1896— and  upon  the  repeal  of 
MctioD  27,  under  which  rule  50  was  made,  rule  50 
wu  repealed  also,  and  ceased  to  have  any  operation. 
That  onng  so,  role  53  and  the  subsequent  alteration 
mFebraary,  1896,  were  invalid,  and  were  not  bind- 
ing upon  the  members  who  had  not  assented  ther«fto. 
As  to  the  first  question,  therefore,  when  rule  50 
snssd  to  be  operative  in  1875,  the  society  had  no 
power,  either  by  their  own  constitution  or  by  statute 
(as  the  Act  of  1875  gave  no  power  to  alter)  or  by 
nle,  to  alter  their  rules.  As  to  the  second  question, 
•veo  if  the  society  had  power  to  alter  their  rules, 
they  had  no  power  to  make  an  alteration  the  effect 
of  which  was  to  take  awi^y  fiom  the  plaintiff  a 
weted  right  which  he  already  had  under  the  rules  in 
toroe.  At  the  time  when  the  alteration  of  February, 
1896,  was  introduced  imposing  conditions  upon  those 
k  receipt  of  superannuation  allowance,  the  plaintiff 
led  become  entitled  and  was  in  receipt  of  the  allow- 
SMS.  Such  a  rule,  therefore,  was  lUtra  vires  :  Auld 
▼.  Olaagcw  Working  Men's  Building  Society,  35  W.  E. 
(32;  12  App.  Cas.  197;  In  re  Norwich  and  Norfolk 
BmUing  Bodeiy,  24  W.  B.  103,  1  Ch.  D.  481. 

B,  Marten  {A*  T.  Lawrence^  Q'G.,  with  him),  for 
fts  defendanL — Although  the  Act  of  1855  was 
npsslsd  in  1875  rale  50  was  still  in  force.  There  is 
mA  the  slightest  reason  for  the  snggestion  that 
Iseeose  the  Act  of  1855  was  repealed,  therefore  rule 
M,  made  under  that  Act.  ceased  to  be  in  force, 
Ue  50  waa  in  force  when  the  plaintiff  joined  the 
neuty  in  1869.  It  gave  the  society  x>ower  to  alter 
Iheir  rules,  and  the  plaintiff  by  assenting  to  rule  50 
vhea  he  joined  the  society  must  be  taken  to  have 
.  to  this  power  to  alter  rules,  and  is  bound  by 
Bole  50  gave  power  of  alteration,  and 
itUfaough  the  Act  of  1875  repealed  the  Act  of  1855, 

Cssetkm  6  of  the  Act  of  1875  provided  that  exist- 
Moieties  and  their  rules  then  in  force  should 
(Mntame  in  force  nntil  altered  or  amended,  and  this 
hsiadeolear  by  section  13  and  the  second  schedule. 
'^  '  50  remained  in  force,  and  under  it  rule  53  was 
>  and  under  rule  53  the  alteration  of  February, 
waa  made.  The  plaintiff  was  therefore  bound 
^  these  alterations,  and  no  vested  right  was  taken 
livay  other  than  what  the  society  had  power  to  deal 

Pi :  Sioohe  ▼•  Mutual  Provident  Alliance,  Times,  Jan. 
1891 ;  Sirohmenger  v.  Finehury  Permanent  Invest- 
madBmOding  Society,  ante,  p.  69,  [1897]  2  Ch.469; 
WiUfm  V.  MiU$  PlaUina  Building  Society,  37  W.  B. 
M.  «o<e,  22  Q.  B.  D.  381,  note, 

SeUSfUkreplj. 

WiiOHT,  J. — The  first  point  made  is  that  rule  50, 
vhich  was  in  operation  when  the  plaintiff  joined  the 
HMiety,  and  which  anthoriztHi  further  alterations  of 
Ike  mica,  had  ceased  to  exist  because  the  Act  of 
p55  has  b^en  repealed.  That  contention  har'lly 
Mrves  any  answer,  but  the  obvious  answer  is  that  ^ 
■hen  the  Aot  of  1855,  nnder  wbic'i  that  rule  was 
feMde,  waa  repealed  by  the  Act  of  1875,  the  Aot  of 


1875  provided  that  existiiu^  societies  and  their  roles 
as  existing  in  1875  shoula  continue  in  force  until 
altered  or  amended.  The  Act  of  1855,  in  section  27, 
gave  power  to  amend  rules,  and  in  pursuance  of  that 
power,  as  the  case  expressly  finds,  rule  50  was  made 
before  the  plaintiff  joined  the  society.  The  Act  of 
1855  has  been  repealed,  but  continuing  provisions 
have  been  made  in  the  Act  of  1875,  as  section  6  of 
that  Act  provides  that  existing  societies  shall  be 
deemed  to  be  existing  societies  under  this  Act,  and 
their  rules  ahall  continue  in  force  until  they  are 
altered  or  amended,  and  section  13  and  the  second 
schedule  contain  rules  as  to  the  mode  of  making  the 
alterations.  It  is  idle  to  sugg^t  that  rule  50  has 
disappeared  merely  because  the  Act  under  which  it 
was  made  has  been  repealed  by  another  Act  to  the 
like  effect.  Bule  50  remained  in  force  and  kept  alive 
for  the  society  the  right  to  make  alterations,  and  the 
alterations  properly  made  are  therefore  binding  upon 
the  society.  The  second  question  is  whether  the 
rules  of  February,  1896,  are  tUtra  vires  on  the  ground 
that  at  the  time  when  they  were  made  the  plaintiff 
was  entitied  to  a  benefit  from  the  society,  and  that 
the  effect  of  the  rules  of  February,  1896,  would  be 
to  diminish  his  security  for  that  benefit — ^namely,  by 
imposing  conditions  for  breaches  of  which  he  would 
forfeit  his  right  to  a  superannuation  allowance.  It 
appears  to  me  that  there  is  no  ground  for  saying  that 
the  alteration  was  ultra  vires.  The  plaintiff  joined 
the  society  on  the  basis  that  the  rules  might  be 
altered.  The  alteration  made  is  the  ordinary  kind  of 
alteration  which  is  constantiy  made  in  the  conduct  of 
these  societies.  The  distinction  seems  to  me  to  be 
plain.  Where  the  only  contract  between  a  society 
and  a  member  is  the  original  contract  under  which  he 
became  a  member,  and  that  contract,  as  in  this  case, 
provides  for  alterations  of  the  rules,  then  the  member 
IS  bound  by  anv  alterations  of  the  rules.  Where  there 
is  an  additional  contract,  as  in  the  case  of  a  society 
where  the  member  has  a  mortgage,  or  where  any- 
thing has  be^n  added  to  the  contract,  as  in  the  case 
of  Atdd  V.  Glasgow  Working  Men's  Building  Society, 
then  it  is  not  competent  for  the  society,  by  altera- 
tions of  the  rules  without  the  asaent  of  the  member, 
to  alter  the  effect  of  that  second  contract,  because  the 
member  has  not  agreed  to  the  alteration  of  that 
second  contract.  But  as  regards  the  alteration  in 
this  case  of  the  original  contract  the  plaintiff  did 
agree  to  that  when  he  joined ;  and  the  mere  fact  of 
hu  joining  was  an  assent  on  his  part  to  future  altera- 
tions of  the  rules. 

Kennedy,    J. — I    entirely   agree,    and    for    the 
reasons  stated. 

Judgment  for  defendant,  wit?iout  costs. 

Solicitors  for  the  plaintiff,  Lucas  &  MUcheU. 

Solicitors  for  the  defendant,  Shaen,  Rosooe,  Massey, 
A  Co. 


(Lord  BusseU  of  Killowen,  O.J.)  [    ^^'  ^  *  ^^^'  ^'^' 

The  Qxtben  v.  Lynch  and  Jones,  (a.) 

Criminal  law — Intimidation — Conspiracy  and  Protec- 
Hon  of  Property  Act,  1875  (38  «fe  39  Vict.  c.  86),  m. 
7,  16 — Seamen — Seafaring  m^n  n*>t  actually  employed 
on  hoard  ship. 

Persons  who  follow  the  Aea  at  a  calling,  hut  are  not 
•*  seamen  **  within  the  meaning  of  the  Merchant  Shipping 

(tf.)  Reported  by  T.  R.  Colquhoxtn  Dill,  Esq., 
Barrister-at-Law. 
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HlQH  OOXTBT. 

The  Queen  v.  Lynch  and  Jones. 

HzohOoubt. 

AcUf  are  not  within  the  exemption  in  favour  of  "  aea- 
men**  contained  in  section  16  of  the  Conspiracy  and 
Property  Protection  Act,  1875,  and  may  properly  be 
convicted  of  an  offence  under  section  7  of  that  Act, 

Oase  reaerved  by  Bidley,  J.,  at  the  Glamorganshire 
Sammer  Assizes. 

The  facts  and  arguments  are  staged  in  the  judg- 
ment. 

J.  D.  Crawford,  for  the  prisoners. 

B.  F.  Williams,  Q.C.  {Arthwr  Lewis  with  him),  for 
the  proseoution. 

Cur.  adv.  vult, 

Nov.  27. — The  judgment  of  the  court  (Lord 
EUSSELL  OF  KiLLOWEN,  C.J.,  Poi*LOOK,  B./  and 
Hawkins,  Laweanoe,  and  Collins,  JJ.)  was 
delivered  by 

Lord  BusSELL  OF  £iLLOWEN,  C.  J.— The  prisoners 
were  indict^d  and  convicted  for  an  offence  under  the 
provisions  of  the  Conspiracy  and  Property  Protection 
Act,  1875  (38  &  39  Vict.  c.  86),  s.  7,  for  having,  with 
a  view  to  compel  one  William  Eten  to  abstain  from 
doing  that  which  he  had  a  legal  right  to  do — ^that  is 
to  say,  from  performing  a  contract  which  he  had 
entered  into  with  the  owner  of  the  steunship 
Lesraulx  to  serve  as  a  seaman  on  board  the  said  ship— 
intimidated  the  said  William  Eten,  and  watched  and 
beset  the  place  where  he  was,  and  followed  him  with 
others  in  a  disorderly  manner. 

The  facts  which  were  proved,  and  not  disputed  by 
theprisoners'  counsel,  were  as  follows : 

William  Eten,  together  with  Henry  Chandler  and 
James  Owen,  signed  articles  on  board  the  steamship 
Lesraulx,  then  lying  under  a  coaling  tip  in  Penarth 
Dock.  Articles  were  signed  on  board  the  vessel, 
instead  of  at  thQ  shipping  office  as  usual  because  the 
owners  of  the  Lesrau&  were  paying  a  lower  rate  of 
wages  than  that  allowed  oy  the  Seamen  and 
Firemen's  Union,  and  in  consequence  of  apprehended 
violence  from  the  members  of  the  union.  On  coming 
ashore,  the  prisoners,  together  with  a  number  of  other 
persons  who  had  been  waiting  on  the  dock  side, 
surrounded  them,  and  it  was  proved  that  they  were 
intimidated  and  assaulted  by  the  prisoners  who 
followed  them  in  company  with  the  others  for  a  distance 
of  some  300  yards.  There  was  evidence  that  the 
prisoners  followed  the  sea  as  a  calling,  each  of  them 
having  been  engaged  as  a  fireman  on  board  steam- 
ships, but  on  the  day  in  question  they  were  not 
engaged  or  employed  as  firemen  or  seamen  on  board 
ship.  It  was  not  shown  when  either  of  them  had 
been  last  so  employed  or  engaged,  but  they  followed 
the  sea  as  an  occupation. 

At  the  conclusion  of  the  case  for  the  prosecution, 
the  counsel  for  the  prisoners  submitted  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the 
indictment  on  the  ground  that,  by  section  16  of  the 
Conspiracy  and  Property  Protection  Act,  it  is  provided 
that  *'  this  Act  shall  not  apply  to  seamen  or  appren- 
tices to  the  sea  service,"  and  that,  therefore,  the 
prisoners  could  not  be  convicted.  For  the  prosecution 
it  was  contended  that  the  term  **  seamen  "  in  the  Con- 
spiracy and  Property  Protection  Act  applied  only  to 
seamen  actually  engaged  or  employed  on  board  ship 
within  the  definition  in  the  Merchant  Shipping  Acts, 
1854  and  1894— namely  (17  &  18  Vict.  c.  104),  s.  2, 
and  (57  &  58  Vict.  c.  66),  s.  742. 

The  learned  judge,  Bidley,  J.,  directed  the  jury 
that  for  the  purposes  of  this  case  the  defendants 
were  not  witmn  the  exception  contained  in  section 
16,  and  they  were  convicted  and  sentenced  accord- 


•  Baron  P%^llook  died  before    the  judgement    was 
delivered — viz.,  on  the  21st  of  November,  1897. 


ingly.  The  sole  question,  therefore,  for  tiie  opinioii 
of  the  court  is.  What  is  the  proper  oonstntotion  to  be 
put  upon  the  word  "  seaman"  as  used  in  seotum  16 
of  the  Act  of  1875  ? 

If  there  were  no  reason  to  the  contrary  "  seaman" 
might  well  be  construed  in  its  larg^t  sense  as  mean- 
ing a  sea-faring  man  or  person  whose  ordinary 
occupation  is  that  of  a  seaman,  just  as  a  person  whose 
usual  vocation  is  that  of  a  carpenter  is  so-called 
although  he  may  be  out  of  employment  at  the 
particular  time.  In  construing  an  Act  of  Parliament, 
however,  it  is  necessary  to  inquire  into  the  intentioa 
of  the  Legislature  giving  just  effect  to  the  language 
employed,  having  regard  to  the  object  in  view  and 
taking  into  account  other  legislation  bearing  on  the 
question. 

The  question  at  once  arises.  Why  are  seamen 
excepted  from  the  provisions  of  the  Act  and  not 
carpenters  or  any  other  workmen  or  artificers  ?  If 
** seaman"  means  "seafaring  man"  it  would  ba 
difiicult  to  suggest  any  reason  for  so  large  an  excep- 
tion, whereas,  if  it  is  taken  in  the  limited  sense  of  the 
definition  in  the  Merchant  Shipping  Acts,  a  reason  for 
such  exception  might  possibly  be  found  in  the  special 
legislation  of  those  Acts  applicable  to  the  limited 
class  of  seamen  as  therein  defined.  If,  for  instance, 
the  Merchant  Shipping  Act,  1854,  contained  a  seiies 
of  clauses  similar  in  principle  to  those  which  are 
found  in  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  but  by  their  language  specially  ad^tsd 
to  the  case  of  sailors  in  actual  employment,  the 
distinction  would  be  obvious  and  the  argoment  in 
favour  of  the  prosecution  would  be  irresistible. 

Bat  although  the  provisions  of  the  Merchant  Ship- 
ping Act,  1854,  as  to  sailors  in  actual  employment 
are  not  similar  to  those  which  are  contained  in  the 
Conspiracy  Act,  1875,  the  Merchant  Shipping  Act, 
1854,  does  contain  provisions  which  have  an  impor- 
tain  bearing  upon  the  determination  of  the  present 
case. 

By  the  interpretation  clause  of  the  Merchant 
Shipping  Act  (section  2)  it  is  enacted  that  *'  seaman 
shall  indude  every  person  (except  masters,  pilota*  and 
apprentices  duly  indentured  and  registered)  employed 
or  engaged  in  any  capacity  on  board  any  ship." 

By  section  243,  which  deals  with  offences  of  sea- 
men and  their  punishment,  sub-section  4,  it  is  pio- 
vided  that  *'For  wilful  disobedience  to  taij  lawful 
command  a  seaman  shall  be  liable  to  impiuoomflnt 
for  any  period  not  exceeding  four  weeks,  with  or 
without  hard  labour,  and  also  at  the  disoretioii  of  the 
court  to  forfeit  out  of  his  wages  a  sum  not  exceeding 
two  days'  pay."  By  section  257  it  is  provided  that 
**  Every  person  who  by  any  means  whatever  per- 
suades or  attempts  to  persuade  any  seaman  or 
apprentice  to  neglect  or  refuse  to  join  or  to  prooeed 
to  sea  in  or  to  desert  from  his  ship,  or  otherwise  to 
absent  himself  from  his  duty,  shall  for  each  aach 
offence  in  respect  of  each  such  seaman  or  apprantioe 
incur  a  penalty  not  exceeding  ten  pounds." 

These  provisions  create  a  wide  distinction  between 
a  seaman  actually  employed  or  engaged  under  the 
Merchant  Shipping  Act  and  a  mere  seafaring  man 
not  so  actually  employed  or  eneaged,  and  the  otatos 
of  the  former  is  thereby  renders  very  diSsrent  fros 
that  of  the  latter.  With  reference  to  the  offemoe 
dealt  with  by  the  Conspiracy  Act,  1875,  tiie  captain 
of  a  vessel  possesses  ample  power  to  deal  wnh  a 
seaman  under  his  command.  He  may  reqoire  him  as 
a  lawful  command  under  section  243,  sub-sectiQa  4» 
to  abstain  from  intimidation,  or  if  a  seaman  peimades 
or  attempts  to  persuade  another  seaman  to  negleet  or 
refuse  to  join  or  to  proceed  to  sea  in  or  to  abasnt 
himself  from  his  duty,  he  may  summon  him  for  tibs 
penalty.    Under  these  circumstances  the  Ijegialataie 
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nay  weQ  lisve  considered  the  miaohief  dealt  with  by 
the  GoDflpiracy  Act,  1875,  ab-eady  sufEoiently  pro- 
tided  againit,  and  have  declined  to  add  a  cumulative 
remedy.  It  was  suggested  in  argument  that  a  difE- 
culty  might  arise  in  determining  whether  a  seaman 
was  "  employed  or  engaged,'*  and  also  whether,  as 
the  Act  adds  the  woras  "on  board  any  ship,"  a 
teaman  woold  be  liable  if  he  committed  the  alleged 
illegal  acts  ashore.  These  objections  have  no  real 
foundation,  as  the  employment  or  engagement  must 
be  decided  as  a  imot  in  each  case,  and  a  seaman  may 
well  be  held  to  be  employed  or  engaged  on  board  a 
ship,  although  at  the  particular  point  of  time  he  may 
have  been  sent  ashore  on  duties  connected  with  the 
■hip,  such  as  obtaining  stores  or  provisions  or  taking 
t  letter  to  the  ship's  agent.  What  is  found  in  the 
e«ie  as  to  the  prisoners  is  that  '*  there  was  evidence 
tiiat  they  followed  the  sea  as  a  calling,  each  of  them 
kafiog  been  employed  or  engaged  as  fireman  or  sea- 
nan  on  board  ship.  It  was  not  shown  when  either 
of  them  had  been  last  so  employed  or  engaged,  but 
tbej  followed  the  sea  as  an  occupation."  Ic  is  con- 
aetent  with  this  that  they  had  been  out  of  employ- 
ment for  months,  and  they  appear  to  have  had 
DO  immediate  or  certain  prospect  of  a  future  engage- 
ment It  would  be  strange  if  the  Legislature 
intended  to  exclude  such  persons  from  the  legislation 
of  1875,  as  well  as  from  that  of  the  Merchant 
ShippiDg  Acts. 

On  tiie  whole,  therefore,  it  appears  that  at  the  date 
of  the  paaring  of  the  Act  of  1875  the  Legislature  had 
already  in  an  earlier  statute  defined  what  it  meant  by 
**Maman  '*;  that  the  ezplanatioo  of  their  exclusion 
from  the  later  Acts  must  be  sought  in  the  fact  that  they 
vers  already  the  subject  of  special  enactments  giving 
SBQither  remedy  for  some  of  the  matters  included  in 
the  latter  statute,  and  that  no  ground  of  reason  or 
eomnum  aenae  can  be  found  for  excluding  from  the 
opetilion  of  the  Act  in  question  the  whole  class  of 
leifiring  men  not  actually  engaged  in  sea  service. 

Under  the  circumstances  we  thmk  the  view  taken  by 
file  learned  judge  at  the  trial  was  correct,  and  the 
eoaviction  mnst  oe  affirmed. 

Qmneiion  affirmed. 

Solicitors  for  the  prisoners,  PatHraon  A  Brewer. 

SoIiQiton    for  the   prosecution,  David  A    Evans, 
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IN  BANKBUPTOY. 

aB.Div.   ) 
(Wright,  J.>1 

In  re  PiBBS. 
Ex  parte  Pubs  v.  Bead,  (a.) 

Bamkruptctf — Proof— Amendment  —  Secured  creditor — 
Omiseian  to  value  security  arising  from  inadvertence 
"Bankruptcy  Ad,  1883  (46  d:  47  Vict.  c.  52),  schedule 
1.  r.  10. 


A  secured  creditor  who  has  valued  his  security  at  nil 
owhg  to  a  mistaken  idea  as  to  its  value,  and  has  voted 
•a  rtepeet  of  his  whole  debt,  cannot  afterwards  be  allowed 
in  amend  his  proof  by  altering  the  valuation  of  his 
stcmity,  because  such  mistaken  valuation  cannot  be  said 
to  Jbve  arisen  from  inadvertence. 

Application  by  0.  P.  Piers,  the  assignee  of  Turn- 
hull,  a  aecnred  creditor  in  the  bankruptcy,  for  leave  to 
sitfod  Ids  proof  by  altering  the  valuation  of  his 

(a.)  Baported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


security  from  nil  to  the  full  amount  of    the  debt 
proved  for. 

Tumbull,  owing  to  false  information  as  to  the 
value  of  his  security,  had  valued  it  at  ni7,  and  had 
voted  at  a  meeting  of  creditors  in  respect  of  the  full 
amount  of  his  debt.  He  subsequently  assigned  his 
debt  to  C.  P.  Piers,  who  discovered  that  the  security 
was  equal  in  value  to  the  whole  amount  of  the 
debt,  and  now  applied  for  leave  to  amend  his 
proof. 

A,  O,  Mclntyre,  for  Piers. 

E.  A,  Nepean  {Reed,  Q.C,  with  him),  for  Bead, 
another  creaitor. — This  amendment  ought  not  to  be 
allowed,  for  there  was  no  omission  to  value  the 
security  arising  from  inadvertence  within  the  meaning 
of  rule  10  of  schedule  1  of  the  Bankruptcy  Act, 
1883  :  **  For  the  purpose  of  voting,  a  secured  creditor, 
shall,  unless  he  surrenders  his  security,  state  in  his 
proof  the  particulars  of  his  security,  the  date  when  it 
was  given,  and  the  value  at  which  he  assesses  it,  and 
shall  be  entitled  to  vote  only  in  respect  of  the  balance, 
if  any,  due  to  him,  after  deducting  the  value  of  his 
security.  If  he  votes  in  respect  of  his  whole  debt  he 
shall  be  deemed  to  have  surrendered  his  security 
unless  the  court  on  application  is  satisfied  that  the 
omission  to  value  the  security  has  arisen  from  inad- 
vertence.'' In  the  present  case  the  crelitor  did  not 
omit  to  value  his  security  through  *' inadvertence," 
for  he  deliberately  elected  to  value  it  at  nil. 

He  cited  Ex  parte  Clarke,  In  re  Burr,  40  W.  E.  608, 
67  L.  T.  Eep.  232. 

Kent,  for  other  creditors.  ~I  submit  that  the  present 
applicant  has  no  locus  standi  here,  because  Tumbull, 
having  voted  in  respect  of  his  whole  debt,  was 
"  deemed  to  have  surrendered  his  security,"  and  had 
no  interest  in  it  which  he  could  assign  to  Piero. 
[W&IQHT.  J. — I  think  there  was  an  omission  to  valuu 
the  security ;  the  question  is  whether  that  omission 
arose  from  **  inadvertence."] 

Mclntyre,  in  reply. — It  was  equivalent  to  "  inad- 
vertence," for  Tumbull  had  no  chance  of  learning 
any  more  about  the  value  of  his  security  at  the  date 
when  he  sent  in  his  proof.  As  to  the  other  point, 
Tumbull  still  had  the  debt  which  he  could  assign  to 
Piers,  even  though  be  had  lost  the  security. 

Wbight,  J.— I  have  come  to  the  conclusion  that 
the  omission  to  value  in  this  case  did  not  arise  from 
*'  iuadvertence,"  and  I  am  fortified  in  my  opinion  by 
the  case  of  Ex  parte  Clarke,  In  re  Burr,  *'  Inad- 
vertence "  is  a  peculiar  and  unusual  word  to  find  in 
an  Act  of  Parliament,  and  I  cannot  construe  it  as  the 
opposite  of  what  it  really  means,  which  is  the  con- 
trary to  deliberate  election,  that  a  man  never  meant 
to  do  what  he  really  did. 

I  think  I  could  get  over  Mr.  Kent's  point,  as  Tum- 
bull could  in  any  case  assign  the  debt. 

Application  refused. 

Solicitor  for  Piers,  W.  Eley, 

Solicitor  for  Bead,  Thomas  Edward, 

Solicitor  for  other  creditors,  Robert  Kent, 
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^Cgiti  July  27. 1897. 

QosiJNO  V.  Gaskxll.  (a.) 

Company — Beceiver^Frincipal  and  ageni — LiahiUty  for 
goods  ordered. 

By  an  indenture  of  second  mortgage  all  the  land  and 
property,  and  aU  the  buaineas  and  undertaking  of  a 
limited  company  were  conveyed  to  the  appellant  as  trustee 
for  the  second  debenture-hotders.  By  this  deed  it  was 
provided  that  the  trustee  might  aopoint  a  receiver  of  the 
mortgaged  premises,  who  should  have  power  to  enter  into 
possession  and  carry  on  the  business,  and  thai  the 
person  so  appointed  should  be  the  agent  of  the  company, 
who  alone  should  be  liable  for  his  acts  and  defaults. 
The  trustee  appointed  K,  receiver,  the  instrument 
appointing  him  containing  certain  regulations  as  to  pay- 
ment of  money  received  into  the  appeUanVs  bank,  and 
that  cheques  drawn  by  him  should  be  countersigned  by  the 
appellants  solicitor,  who  was  also  chairman  of  the  com- 
pany. Immediately  after  his  appointment  the  receiver 
entered  into  possession  and  carried  on  the  business,  and 
goods  were  ordered  by  him  signed  in  the  company^s  name, 
with  the  addition  **  K,,  Receiver,^*  Soon  after  the  ap- 
pointment of  the  receiver,  an  order  was  made  for  the 
compulsory  winding  up  of  the  company,  and  a  liquidator 
wcu  appointed,  who,  however,  did  not  displace  the  re- 
ceiver, K,  continued  to  carry  on  the  business,  and,  in 
the  course  of  doing  so,  ordered  goods  from  the  respondents 
in  the  above-mentioned  form. 

Held,  in  an  action  brought  by  the  respondents  against 
the  trustee  for  the  price  of  the  goods  supplied  to  the 
receiver's  order,  thai  the  receiver  was  agent  for  the  mort- 
gagors {JLhe  company),  and  that  the  trustee  toas  under  no 
liability. 

Decision  of  the  Court  of  Appeal  ([1896],  1  Q,  B. 
669)  reversed. 

This  wae  an  appeal  from  an  order  of  the  Court  of 
Appeal,  ri896]  1  Q.  B.  669,  44  W.  B.  Dig.  132  (Lord 
Efther,  M.B.,  and  Lopes,  L.J. ;  Bigby,  L.J.,  dissent- 
ing), affirming  a  decision  of  the  Lord  Chief  Justioe. 

Ilie  appellant  Gk>sling  and  another  (defendaots  in 
the  action)  were  tmstees  for  second  debenture-holders 
nndet  an  indenture  of  mortgage  dated  the  18th  of 
May,  1892,  under  which  in  certain  events  they  could 
(and  did)  appoint  a  receiyer  to  carry  on  the  business 
mortgaged. 

The  action  was  brought  by  the  respondents,  Ghaskell 
and  others,  against  the  said  trustees  (one  of  whom 
died  before  service  of  the  writ),  for  £488  odd,  being 
the  balance  unoaid  of  the  price  of  goods  supplied  by 
Gaskell  and  others  to  the  receiver  appointed  by  the 
trustees. 

The  respondents  obtained  judgment  against  the 
appellant,  and  this  decision  was  affirmed  by  the  Court 
of  Appeal. 

The  facts  are  given  very  fully  in  Lord  Watson's 
judgment. 

Jelf,  Q,G„  and  W.  F.  Hamilton,  for  the  appellant. 

HerbeH  Reed,  Q,C„  and  E,  W.  Hansell  [Oregson 
with  them),  for  the  respondent. 

Oollen  V.  Wright,  6  W.  R.  123,  8  E.  &,  B.  647; 
Salomon  v.  Salomon,  45  W,  B.  193,  [1897]  A.  C.  22 ; 
Cox  V.  Hickman,  8  W.  B.  754.  8  H.  L.  Cas.  268 ; 
Mollwo,  March,  dfe  Co,  v.  Court  of  Wards,  L.  R.  4  P.  C. 
419,  21  W.  B.  Diff.  167  ;  Jefferys  v.  Dickson,  14  W.  B. 
322,  L.  B.  1  Ch.  App.  183 ;  Davidson's  Conveyancing, 

(a.)  Ileported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


4th  ed.,  vol.  2,  part  2,  p.  90 ;  Lord  Ether,  KJEL,  ift 
Owen  V.  Oronk,  [1895]  1  Q.  B.  265,  272,  43  W.  B.  IXgw 
147,  and  Cotton,  L.J.,  in  In  re  Found,  Son,  S 
Hutchins,  38  W.  B.  18,  42  Ch.  D.  402,  421,  wwe 
cited  or  referred  to. 

The  House  took  time  for  consideration. 

July  27.— Lord  Halsbuby,  C— I  am  of  opinion  thai 
this  case  is  covered  by  authority.  The  case  of  Cbx  v. 
Hickman  in  this  House  (8  W.  B.  754,  8  H.  L.  Oss.  268) 
appears  to  me  expressly  in  point.  Before  that  otss 
was  decided,  I  could  have  well  understood  the 
arguments  presented  to  your  lordships  on  this  appeal 
on  the  part  of  the  respondents ;  bat  it  appears  to  om 
to  be  too  late  now  to  take  up  the  position,  whidh  wai 
then  very  plausibly  occupied. 

The  facts  in  this  case  are  complicated  to  soois 
extent,  by  one  of  the  parties  being  a  company,  batii 
truth  t^ere  is  nothing  in  that  drcumstanoe  which  oaa 
alter  the  application  of  the  law.  A  company  oilled 
Poole  &  Wnite  (Limited)  had  borrowed  a  large  sum  of 
money  upon  a  mortgage  of  the  whole  property  of  the 
company  to  certain  trustees,  who,  among  other  poma 
given  to  them,  were  entitled  to  enter  into  posse— ion 
of  the  property  mortgaged  for  the  purpose  of  paying 
to  certain  debenture-holders  the  loan,  and  hanoisg 
over  to  the  company  whatever  should  remain  afber 
the  debt  and  the  sums  due  upon  debentures  had  bees 
paid.  In  certain  events,  which  happened,  the  trosten 
in  pursuance  of  this  power  entered  into  posseMun, 
and  in  pursuance  of  the  same  power  appointed  t 
receiver  to  take  possession  of  the  property  and  to 
carry  on  the  business  of  the  company. 

Some  months  after  the  date  of  the  mortgage  a  MK 
Eelly,  the  receiver  so  appointed,  was  put  into  powM 
sion  of  the  property  mortgaged,  and  for  a  pcinod  of 
between  two  and  three  years  carried  on  the  bnriiw 
of  the  company.  If  during  the  period  of  so  canying 
on  the  business  of  the  companv  Mr.  KeUy  or  the 
trustees  had  been  personally  sued,  the  exact  questiaa 
which  arose  in  Cox  v,  Hickman  would  have  arisen,  and 
though  I  shall  proceed  to  discuss  what  happened 
afterwards  I  believe  the  statement  might  stop  then 
so  far  as  the  decision  of  the  present  case  is  oonoenisd. 

It  is  the  fact  that  Mr.  Eelly,  on  behalf  of  ths 
trustees,   ordered  goods  and  incurred  liabflitiss  <B 
behalf  of  someone  in  the  conduct  of  the  bnsineBB,  and 
I  could  well  understand  that  but  for  Chx  t.  Hidtma 
it  might  very  reasonably  have  been  ar^ed  tint  ths 
trustees  here,  like  the  creditors  and  their  agent  ^tuan, 
were  carrying  on  a  business  for  their  own  profit ;  and 
the  agency,  such  as  it  was,  might  well  have  ben 
held  to  bind  the  persons  entering  into  thene  trading 
operations  as  partners  in  the  business.      As  Bln^* 
barn,  J.,  in  that  case  said :  «  It  was  very  reaaooaUe 
that  those  sought  to  be  charged  in  Gox  ▼.  Hiekmm, 
had  authorizea  the  managers  of  the  business  that 
being  carried  on  to  biud  them,  as  it  was  an 
attached  by  law  to  a  participation  in  the  profits  thi 
such  authority  is  given  to  uose  managing  the  oa 
cem. ''    What  Lord  Cranworth  says  seema  to  me  to  1 
the  answer  to  the  argument  in  that  case,  as  it  ■  ti 
answer  to  the  argument  here.    His  lordship  say 
"  It  seems  to  me  to  foUow  that  the  mere  ooinoidiii 
of  creditors  in  an  arrangement  under  whioh  th 
permit  their  debtor,  or  tnistees  for  their  debtor, 
continue  his  trade,  applying  the  profits  in  disbkai 
of  thtiir  demands,  does  not  make  them  partners  wS 
their  debtor,  or  the  trustees.    The  debtor  is  still  tl 
person  solely  interested  in  the  profits,  save  only  Ik 
he  has  mortgaged  them  to  his  creditors.     He 
the  benefit  of  the  profits  as  they  aoome,  though  1 
has  precluded  himself  from  applying  them  to 
other  purpose  than  the  discharge  of  his  debts*    D 
^  trade  is  not  carried  on  by  or  on  aoooimt  ol  il 
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enditon,  thoogli  their  consent  is  neoessary  in  snoh  a 
cue,  for  withoat  it  all  the  property  miffht  be  seized 
by  tiiem  in  ezeoation ;  but  the  trade  still  remains  the 
tnde  of  the  debtor  or  his  trustees ;  the  debtor  or  the 
tmitees are  theperaons  by  or  on  behalf  of  whom  it  is 
csnied  on."  This  is  the  principle,  and  I  am  wholly 
ouble  to  distinguish  the  reasoning  of  the  noble  and 
learned  lord  from  the  propositions  of  law  that  fire 
tpplicaUe  to  this  case. 

After  the  period  of  Mr.  Kelly's  management  an  order 
WIS  made  for  winding-up  the  company  under  the  pro- 
Tinoiis  of  the  Gompanies  Acts,  and  no  difference  was 
Bide  in  the  managementof  the  business,  or  in  the  mode 
in  which  it  was  carried  on  after  that  order  was  made. 
For  some  reason  or  another  which  I  haye  not  been 
able  to  follow,  it  is  apparently  assumed  that  immedi- 
atelj  on  the  winding-up  order,  Mr.  Kelly,  who  it  is 
ammed  had  been  up  to  tiiat  time  the  a^ent  for  the 
oomiMny  (as  indeed  he  was  so  described,  and  as 
hf  tlie  terms  of  the  mortgage  deed  he  was  bound  to 
m)»  suddenly  became  the  agent  of  the  trustees.  That 
ao  new  aaihority  was^  in  laot,  given  to  Mr.  Kelly  is 
admitted,  but  why  the  making  of  the  order  to  wind 
up  the  company  should  suddenly  convert  Mr.  Kelly, 
vho  was  there  as  the  agent  of  the  company,  into  the 
Sgent  of  the  trustees  is  a  problem  that  I  have  not 
Mn  able  to  solye. 

There  is  a  droumstanoe  which  appears  to  me  to  be 
shaolately  irrelevant,  but  which,  as  it  is  relied  on,  it 
is  proper  to  notice— namely,  that  one  of  the 
eocditions  on  which  the  security  should  become 
oiforoeable,  and  under  which  it  was  enforced,  was 
that  if  in  the  opinion  of  the  trustees  the  security 
should  become  endanffared  they,  the  trustees,  should 
sppoini  a  receiver,  and  that  when  they  had  appointed 
a  receiver  that  receiver  was  to  open  an  account  with 
the  bank  in  which  the  trustees  themselves  were 
partaera,  and  all  moneys  received  by  the  receiver 
spDoinled  must  immediately  be  paid  into  that  bank, 
and  when  Qheones  were  drawn  by  him  on  the  account 
»  created,  a  Mr.  Tryon,  the  solicitor  for  the  trustees, 
WW  to  ooontersign  the  cheques.  Mr.  Tryon  was 
chairman  of  the  company.  As  1  haye  sai<i,  this  fact 
la  indevant.  The  fact  of  the  trustees  keeping  a 
check  upon  the  mode  in  which  the  produce  of  the 
tnde  carried  on  was  dealt  with  (which  was  all 
that  was  dome  by  this  provision)  appears  to  me  to 
icAact  no  light  whatever  on  the  relation  of  the 
tmsteos  to  outside  creditors,  who  were  supplying 
goods  to  the  receiver  of  Poole  &  White  (Limited). 

As  I  have  pointed  out  before,  but  for  Cox  v.  Hick- 
mn  it  uiight  well  have  been  argued  that  the  trustees, 
thoQgfa  called  trustees  in  the  deed,  were  really 
aanagers,  and  as  far  as  the  management  of  the 
ooDoeni  went,  the  mere  agents  of  the  creditors,  who 
had  the  entire  control  over  them,  and  as  Crompton, 
J.,  (in  Cox  T.  Hickman,  p.  291)  actually  asked :  **  In 
nhat^  then,  does  the  present  case  differ  from  that  of 
tan  persons  setting  up  a  new  business  in  the  names 
ol  two  or  three  managers,  they  having  to  divide  all 
tfaepvoAtsP  The  present  case,  indeed,  is  not  even 
ens  of  a  trading  in  the  names  of  the  managers,  but 
ia  a  name  which  may  comprehend  any  partners,  and 
the^  claose  of  the  deed  so  much  rdied  on  by  the 
gfaintiflii  in  error,  which  stipulates  that  they  shall 
SBiTy  it  on  in  the  name  of  the  Stanton  Iron  Co., 
■■St  surely  be  quite  inoperative  as  to  any  limitation 
fl<  the  liafaiiity  to  such  persons  when  the  rule  of  law 
is  so  well  recognised  that  no  agreement  amongst 
psrtnen  can  prevent  the  liability  to  third  persons 
arising  from  tiie  participation  of  profits.  I  can  see 
ao  havdahip  under  tins  particular  deed  in  the 
cnditora,  who  are  to  have  the  profits,  being  liable 
for  the  funds  and  goods  from  which  the  profits  are 
ts  be  made,  except  the  general  hardship  of  large 


liability  from  small  investments,  attempted  to  be 
remedied  by  the  Limited  liability  Acts." 

The  answer  is  the  one  which  I  have  already  quoted 
from  Lord  Cranworth,  and  if  I  were  to  substitute  the 
word  "company"  for  the  word  "debtor"  in  Lord 
Oranworth's  language,  every  word  of  that  very 
learned  judge's  observations  would  be  applicable  in 
this  case.  The  company  is  still  the  person  solely 
interested  in  the  profits,  save  only  that  it  has  mort- 
gaged them  to  its  creditors.  It  receives  the  benefit 
of  the  profits  as  they  accrue,  though  it  has  precluded 
itself  from  applying  them  to  any  other  purpose  than 
the  discharge  of  its  debts.  The  trade  is  not  carried 
on  by  or  on  account  of  the  creditors,  though  their 
consent  is  necessary  in  such  a  case,  but  the  trade  still 
remains  the  trade  of  the  company.  The  company  is 
the  person  by  or  on  whose  behalf  the  business  is 
carried  on. 

I  am  not  able  to  understand  in  what  way  the 
winding-up  order  is  supposed  to  have  affected  the 
persons  now  sued.  I  am  not  aware  that  there  is  any- 
thing in  proof  which  shows  that  they  accepted  any 
other  liability  than  that  which  they  had  already 
incurred,  whatever  that  liability  was.  No  specific 
act  of  adoption  of  any  order  given  subsequeutiy  to 
the  winding-up  is  even  suggested.  If  the  agent  was 
acting  under  a  misapprehension  that  he  still  could 
have  the  authority  of  the  company  to  carry  on  the 
trade  it  would  not  make  those  who  orig^ally 
appointed  him  in  pursuance  of  the  powers  of  the  deed 
liable  for  his  acts.  They  appointea  him  as  they  were 
entitled  to  appoint  him,  under  the  express  powers  of 
the  deed,  and  if  the  argument  addressed  to  your 
lordships  were  to  prevail,  that  the  authority  of  the 
company  can  no  longer  be  invoked  to  sanction  the 
tradmg,  inasmuch  as  his  power  to  trade  with  the 
company  had  ceased  with  the  winding-up  order,  it 
could  not  operate  to  involve  the  truiSees  in  a  new 
liability  without  their  knowledge.  It  could  not  be 
said  that  they  were  the  real  proprietors  of  the 
business,  even  if,  as  two  of  the  learned  judges  say, 
the  company  had  ceased  to  exist.  It  was  not  and  it 
never  could  be  their  business.  Anything  that  their 
authorized  trading  had  procured  in  the  way  of  profit 
would  not  have  belonged  to  them ;  but  though,  even 
if  unauthorized,  it  was  carried  on  ostensibly  for  and 
on  behalf  of  the  company,  and  if  they  neither  pro- 
fessed to  be  the  principals  nor  were  in  fact  the 
principalfl,  I  do  not  understand  how  they  can  be 
made  principals. 

Under  the  circumstances  I  am  of  opinion  that  tbo 
judffments  of  the  courts  below  were  wr  >ng,  and  I 
think  this  appeal  orght  to  be  allowed,  and  the 
respondents  ought  to  1^  made  to  pay  the  costs  both 
here  and  below. 

Lord  Watson. — ^The  present  appellant  and  the 
deceased  William  Ounliffe  Gosling  were  trustees 
under  an  indenture  of  mortgage,  executed  upon  the 
18th  of  May,  1892,  by  Poole  &  White  (Limited)  for 
the  Hccurity  of  their  second  debenture-holders.  The 
company  had  borrowed  the  sum  of  XI  1,000  upon 
three  stiries  of  debentures — the  first  issue  beinff  for 
£7,000,  the  seoond  for  £3,000,  and  the  third  for 
£1,000,  which  werechargped  upon  the  whole  assets  of 
the  company,  present  and  future,  with  the  exception 
of  its  uncalled  capital. 

By  the  deed  of  the  18th  of  May,  1892,  the  com- 
pany mortgaged  these  assets  to  the  trustees,  with 
certain  powers,  of  which  two  only  need  be  referred  to 
for  the  purposes  of  this  case.  By  the  first  of  these, 
the  trustees,  in  the  event  of  the  security  becoming 
enforceable  in  the  sense  defined  by  the  deed,  were 
empowered  to  enter  into  possession  of  and  release  the 
subjects  mortgaged,  accounting  for  the  proceeds 
realized  to  the  debenture-holders,  aud  to  the  company 
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for  any  surplas  which  might  remain  after  satiBfying 
their  debt.  By  the  second,  alfchoagh  the  secnrity 
should  not  haye  become  enforceable  in  terms  of  the 
deed,  the  trustees  were  authorized,  upon  their 
certifying  that,  in  their  opinion,  it  was  endangered, 
to  appoint  a  receiver  who  was  to  enter  into  possession 
of  ^e  assets  mortgaged  and  to  carry  on  the  business 
of  the  company.  It  was  made  an  express  condition 
of  the  exercise  of  that  power  that  '*  any  person  so 
appointed  shall  be  the  agent  of  the  company,  who 
alone  shall  be  liable  for  his  acts  and  defaults."  No 
power  was  conferred  upon  the  trustees,  in  any  event, 
to  conduct  the  business  themselves. 

On  the  22nd  of  July,  1892,  the  trustees  certified, 
by  a  writing  under  their  hand,  that  in  their  opinion 
the  security  was  endangered;  and  by  the  same 
writing  they  appointed  William  John  Kelly  to  be 
receiver  of  aJl  and  singular  the  property  and  rights 
mortgaged,  with  all  the  powers  conferred  by  the 
indenture,  whether  expressly  or  by  implication.  A 
proviso  was  added  which  does  not  occur  in  the 
indenture,  to  the  effect  that  the  receiver  should  open 
an  account  with  a  lumk,  in  which  the  trustees  had  a 
partnership  interest,  into  which  all  moneys  received 
by  him  were  to  be  paid  on  the  day  of  their  receipt, 
and  also  that  the  bank  should  not  honour  any  cheques 
drawn  by  him  on  that  account  unless  they  were 
countersigned  by  John  Tryon.  Mr.  Tryon  was  a 
member  of  a  firm  of  solicitors  who  acted  for  the 
trustees  in  these  transactions  between  them  and 
Poole  &  White  (Limited).  He  was  also  the  chairman 
of  that  company,  and  the  holder  of  its  third  issue  of 
debentures. 

The  company  accepted  and  gave  immediate  effect 
to  the  appointment  of  the  trustees  by  putting  Mr. 
Kelly  into  x>ossession  of  its  assets,  and  transferring  to 
him  the  conduct  of  its  business.  From  that  time 
until  February,  1895,  Mr.  Kelly  continued  to  carry 
oil  the  business  as  tiie  "  receiver  of  Poole  &  White 
(Limited)." 

On  the  1st  of  September,  1892,  a  petition  was  pre- 
sented to  the  High  Court  of  Justice  for  tiie  winding 
up  of  Poole  &  White  (Limited),  and  on  the  14th  of 
that  month  the  court  ordered  that  the  company 
should  be  wound  up  by  the  court  under  the  pro- 
viaions  of  the  Companies  Acts.  The  official  receiver 
became  liquidator  of  the  comp»any,  and  subsequently 
Mr.  Wilding  was  appointed  liquidator  in  his  place. 
Neither  the  liquidator  nor  the  first  debenture-holders 
interfered  in  any  way  with  Mr.  Kelly's  management 
of  the  company's  business,  which  went  on  after  the 
liquidation  order  in  precisely  the  same  manner  as  it 
had  done  before,  with  this  single  variation,  that  in 
September,  1893,  the  counter-signature  of  Mr.  Tryon 
was  dispensed  with,  and  the  bank  thereafter  honoured 
cheqn<)R  drawn  by  the  receiver  upon  his  account. 

This  action  was  brought  by  the  respondents  against 
both  trustees  under  the  indenture  of  the  18th  of  May, 
1892  ^one  of  whom,  the  late  William  Cunliffe  Gosling, 
died  before  service  of  the  writ),  for  the  sum  of 
£448  98.  3d.,  being  the  balance  stiU  unpaid  of  the 
price  of  goods  supplied  at  various  times  to  Mr.  Kelly 
in  his  capacity  of  receiver  for  Poole  &  White 
(Limited)  between  the  5th  of  December,  1893,  and 
the  31st  of  January,  1895.  They  have  obtained  judg- 
ment against  the  appellant  for  that  amount  with 
costs,  brfore  the  Lord  Chief  Justice  of  England, 
sitting  without  a  jury,  and  his  decision  has  been 
affirmed  by  a  majority  of  the  Court  of  Appeal,  con- 
sis  ring  of  the  Master  of  the  Eolls  and  L  ipes,  L.J., 
Bigby,  L.J.,  dissenting. 

It  is  not  part  of  the  respondents'  case,  and  it  was 
not  maintamed  by  their  counsel  at  your  lordships' 
bar,  thikt  the  appellant  and  his  co-trustee  were  either  I 
real  or  ostensible  partners  of  the  concern  carried  on  I 


by  Mr.  Kelly  as  receiver  of  Poole  &  White  (Limited). 
Their  sole  contention,  which  succeeded  in  both  oouits 
below,  was  that  the  relations  established  between  the 
appellants  and  the  receiver  whom  they  appointed,  pio- 
fessedly  under  the  power  conferred  upon  them  by  ike 
indenture,  were  such  that  they  must  in  law  be  held, 
if  not  before,  at  least  after  the  liquidation  order,  to 
have  given  authority  to  Mr.  Kelly  to  purchase  goods 
for  the  purpose  of  carrying  on  the  busmess,  and  that, 
the  purchase  of  the  goods  in  question  having  been 
within  the  scope  of  that  authority,  the  appelUot  and 
his  co-trustee  were  conjointly  and  severally  re- 
sponsible for  their  price.  In  view  of  that  argnmenti 
it  appears  to  me  to  be  expedient  to  consider  aeparalsly 
the  legal  position  of  the  trustees  before  and  after  tftw 
liquidation  of  the  company,  especially  seeing  that 
their  liability  during  those  two  periods  was  rested 
upon  different  considerations.  If,  before  the  ard«, 
the  trustees  had  given  the  receiver  authcx-ity  to 
pledge  their  credit  cadii  quccatio^  If  they  had  not, 
the  question  still  remains  whether  they  suboeqneotly 
gave  him  such  authority.  Neither  of  these  qoestioBt 
involves  any  controversy  of  fact.  Every  fact  in  the 
case,  whether  relevant  or  not,  has  been  made  matter 
of  mutual  admission,  and,  to  my  apprehension,  tins 
only  matter  which  your  lordships  have  to  detsEWUM 
is  whether  the  admitted  facte,  which  I  have  stated  in 
so  far  as  they  were  represented  to  be  material,  are  in 
law  sufficient  to  sustain  the  inference  that  suoh 
authority  was  given. 

I  thiuK  that  it  would  be  impossible  to  affirm  that 
any  liability  attached  to  the  trustees  during  ths 
earlier  of  these  periods,  unless  your  lordships  wen 
prepared  to  ignore  or  reverse  the  doctrine  approved 
and  applied  by  this  House  in  Cox  v.  Hickman^  and 
follow^  by  the  Judicial  Committee  of  the  Prity 
Council  in  MollwOy  March,  &  Co,  v.  The  Goiui  if 
Wards,  In  Cox  v.  Hickman  a  firm  of  ironmastsn 
trading  as  B.  Smith  &  Son,  being  unable  to  meet 
their  obligations,  entered  into  a  deed  of  tarangem«t 
with  their  creditors,  by  which  the  whole  business  of 
the  firm  was  assigned  to  certain  of  the  oreditots  as 
trustees,  to  be  carried  on  by  them  under  the  name  of 
'*  The  Stanton  Iron  Co."  Provision  was  made  for 
meetings  of  the  creditors,  at  which  the  majority  ia 
value  present  were  to  have  the  power  to  make  mlsB 
as  to  the  mode  of  conducting  the  bosineas,  or  to 
order  the  discontinuance  of  it.  The  purpoees  of  the 
trust  were' to  distribute  the  net  income  of  the  bnsinc« 
rateably  among  the  creditors  of  the  firm,  which  net 
income  was  always  to  be  deemed  the  property  of  liie 
firm  of  B.  Smith  &  Son,  for  whom  the  trustees  wen 
to  hold  the  trust  estates  when  all  the  debte  were  paid. 
The  trustees,  in  the  course  of  their  management, 
bought  goods  of  Hickman,  and  accepted  bills  to  him 
for  the  price  '*per  proc.  The  Stauton  Iron  Co."  The 
object  of  the  action  was  to  make  two  of  the  crediton, 
who  were  parties  to  the  deed  of  arrangement  bat 
were  not  trustees,  persooally  liable  for  the  amount  of 
these  bills.  The  learned  judges  of  the  Court  of 
Exchequer  Chamber,  and  also  the  judges  who 
attended  the  House,  were  equally  divided  in  opinion; 
but  the  four  noble  and  learned  lords  who  oonstitnted 
the  House  were  unanimous  in  holding  that  thess 
creditors  were  not  made  partners  of  the  Stanton  Iroa 
Co.  by  tiie  provisions  of  the  deed  of  arrdiigement; 
and  that  there  were  no  grounds  for  inferring  thsl 
they  had  given  authority  to  the  trustees  to  pledge 
their  credit  for  goods  purchased  in  the  coune  of 
carrying  on  the  business. 

In  the  present  case  the  business  was  carried  on 
by  a  receiver,  who  was,  until  it  went  into  liquidatioB, 
the  agent  of  the  company ;  and  the  true  ees  apcB 
whom  it  is  now  sou^t  to  impose  liability,  bad  do 
power  either  to  conduct  the  business  or  to  control  the 
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nomrin  its  management,  and  never  attempted  to 
do  eitiMT  the  one  or  the  other  of  these  things. 

I  luiTe  had  difficolt;^  in  speonlating  npon  what 
principle  the  Lord  Gmef  Justice,  who  makes  no 
lefemioe  to  Cox  ▼.  Hickman^  arrived  at  the  oonolusion 
thtt,  oonsistently  with  the  principle  of  that  decision, 
the  sppeUant  oonld  be  held  to  have  given  authority 
to  Mr.  Kelly  to  pledge  his  credit  to  the  respondents. 
Unfoitaiiataly  ids  lordship,  after  expressing  an 
opimoQ  to  that  effect,  indicates  that  he  did  not  con- 
■dsr  it  necessary  to  ^ve  his  reasons,  probably 
becsnae  he  was  also  of  opmion  that  the  appelleuit  had^ 
it  til  events,  given  such  authority  at  the  time  when 
Uisffoods,  the  price  of  which  is  in  question,  were 
porebssed  by  the  receiver. 

IntheGoiirt  of  Appeal,  Lord  Esher,  M.B.,  took 
the  ttme  view  in  rega^  to  the  liability  of  the  appel- 
Itnt  before  the  liquidation,  and  has  assigned  his 
nHODS.  His  lordship  regarded  the  proviso  inserted 
laMr.  EflUy's  appointment  requiring  him  to  open  a 
knk  aoooont,  and  to  make  dauy  payment  into  it  of 
the  reoeq»ts  of  the  business,  and  also  that  his  cheq  ues 
iboiUd  be  countersigned  by  Mr.  Tryon,  as  introduc- 
isg  oonditJoms  whidi  not  only  were  in  excess  of  the 
power  of  appointment  conferred  upon  the  trustees  by 
tlie  indenture  of  the  18th  of  May,  1892,  but  condi- 
tions which  save  the  trustees  control  over  the 
nsosffement  of  the  receiver.  I  am  unable  to  assent 
to  eitiier  of  these  propositions.  Both  conditions 
i]Hwsr  to  me  to  have  been  reasonable  checks  imponed 
1900  the  agent  of  the  company,  for  whose  acts  and 
dmilts  the  company  alone  was  liable,  in  the  interest 
flf  the  company  itself.  Then,  as  to  the  power  of 
ooBtroUingttie  management  of  the  receiver,  which  the 
tnntees  are  supposed  to  have  derived  from  the  fact 
that  Mr.  Trvon  was  selected  to  countersign  his 
obeqnes,  Lord  Bsher  observed  that  the  receiver  ou^ht 
Bot  to  have  been  put  in  the  position  of  ordenng 
goods  **  and  then  having  to  say  to  the  tradesmen  who 
ispplied  tham  that  he  could  not  pay  for  them  because 
tboss  who  a{ipointed  him  had  reserved  control  over 
■11  such  payments  themselves.''  That  reasoning 
ipons  the  laot  that  Mr.  Tryon  was  not  only  solicitor 
fir  the  trustees  but  chairman  of  the  company  and 
bolder  of  the  third  issue  of  debentures,  and  that  in 
these  latter  capadties  he  had  a  material  interest  in 
ihs  SQOoess  of  the  business  carried  on  by  the  receiver, 
sod  therefore  an  interest  in  seeing  that  its  receipts 
vwe  properly  applied  in  extinction  of  its  current 
fiafailitieSk  ^  had  no  right  whatever  to  refuse  to 
eouotsrsign  oheques  drawn  in  payment  of  goods 
actually  purohased ;  his  only  function  was  to  satisfy 
Ittaiaelf ,  before  coimtersigning,  that  the  cheque  repre- 
mtiid  a  real  transaction  by  the  receiver.  It  must 
ako  be  kept  in  view  that  the  company  acquiesced  in 
tiw  terms  of  the  appointment  as  made  by  the  trustees, 
sad  on  that  footing  transferred  its  assets  and  the  con- 
dsct  of  its  bnaineas  to  Mr.  Belly,  and  that  circum- 
•tsooe,  in  my  opinion,  affords  a  conclusive  answer  to 
the  suggestion  that  the  addition  of  these  provisoes, 
whidk  constituted  a  mere  check  to  prevent  any  im- 
proper application  of  the  receipts  of  the  business,  and 
gave  neither  Mr.  Tryon  nor  anyone  else  power  to 
oontool  the  oourse  of  its  management  by  the  receiver, 
vers  in  exoees  of  the  power  to  appoint  him  conferred 
hy  the  company  upon  the  trustees  for  the  second 
debentore-hmders.  The  provisoes  must,  in  these 
erauDstanoes,  be  treated  on  the  same  footing  as  if 
they  had  been  expressed  at  length  in  the  indenture  of 
the  18th  of  1^,  1892. 

The  Lotd  Chief  Justice,  the  Master  of  the  Bolls, 
nd  also  Lopes.  LJ.,  who  held  that  the  appellant 
woa^  not  have  been  Hable  for  goods  bought  by  the 
noemr  before  the  liquidation  order,  were  (dl  of 
opioaon  that,  whether  the  trustees  were  or  were  not 


responsible  for  the  receiver's  purchases  before  that 
event,  they  became  so  liable  upon  its  occurrence.  I 
am  unable  to  foUow  the  reasoning  by  which  these 
learned  judges  have  arrived  at  that  result.  The  Lord 
Chief  Justice  says  that  the  company  qud  company 
then  '*  ceased  to  have  any  real  actual  exUtonoe  at  all 
as  a  g^ing  or  trading  concern,"  and  that  the  liquidator 
took  no  part,  direct  or  indirect,  in  the  carrying  on  of 
its  business  by  Mr.  Belly.  Lopes,  L.J.,  says  that 
''from  the  dato  of  Mr.  Wilding's  appointment  as 
liquidator  the  company  ceased  to  exist  as  a  company, 
and  ceased  to  exist  as  a  going  concern." 

These  statements  are  approximately  correct.  The 
company,  when  in  liquidation,  although  by  no  means 
defunct,  oonld  no  longer  act  by  its  directors,  and 
appoint  or  employ  agents  capable  of  binding  the 
corporation  or  its  estate,  and  was  represf»ntod  by  the 
liquidator,  who  could  not  himself  carry  on  its  business 
without  the  special  leave  of  the  court.  But  the 
radical  right  to  the  business  continued  to  be  an  asset 
of  the  company;  and  if  it  had  been  so  successful 
under  t^e  management  of  Mr.  Belly  as  to  yield 
profits  sufficient  to  meet  the  daioas  of  debenture- 
holders,  who  had  no  interest  bevond  that  of  mort- 
gagees, it  would,  no  doubt,  have  been  at  once 
reclaimed  by  the  liquidator  for  the  behoof  of  the 
general  creditors*  In  point  of  fact  the  management 
of  the  reoeivpr  appears  to  have  been  so  far  successful 
that  neither  the  firat  debenture-holders  nor  the  trustees 
for  the  second  debenture-holders,  nor  the  liquidator, 
seem  to  have  thought  it  expedient  to  disturb  it. 

None  of  these  circumstances  appear  to  me  to  be 
sufficient  to  afford  a  solution  of  the  question  which 
your  lordships  have  to  decide.  If  I  had  been  of 
opinion  that  the  trustees  for  the  second  debenture- 
holders  stood  in  the  relation  of  principals  to  Mr. 
Belly  before  the  liquidation,  I  should  not  have 
hesitated  to  hold  that  such  relation  was  not  altered 
by  the  supervening  incapacitv  of  the  company  to  act 
by,  or  incur  any  obligation  through,  an  agent.  But, 
not  being  of  that  opinion,  I  am  at  a  loss  to  under- 
stand upon  what  principle  the  trustees  of  the 
debenture-holders  became  subrogated  as  principals,  in 
room  and  stead  of  the  company,  as  soon  as  it  incurred 
a  statutory  incapacity  to  occupy  that  position.  The 
reasoning  of  the  learned  judges  who  were  adverse 
to  the  appellant  appears  to  me  to  involve  this  pro- 
position, which  to  my  mind  is  fallacious :  that  in  cases 
where  an  individual,  acting  under  a  power  of  attorney 
or  similar  warrant,  appoints  an  agent  for  a  company, 
he  necessarily  becomes  the  principal  of  that  agent 
whenever  the  company  ceases  to  be  legally  capable 
of  imparting  any  authority  to  the  agent,  if  the  agent, 
without  obtaining  any  new  authority  from  him, 
chooses  to  continue  his  management. 

Apart  from  that  general  and  doubtful  proposition, 
it  was  admitted  by  the  respondents*  counsel  that, 
after  liquidation,  nothing  occurred  which  could  alter 
the  relation  in  which  the  appellant  and  his  co-trustee 
stood  to  Mr.  Belly,  the  receiver,  with  the  single 
exception  of  the  fact  that,  from  and  after  September, 
1893,  the  counter-signature  of  Mr.  Tryon  to  the 
oheques  passed  upon  his  bank  account  by  the  receiver 
was  discontinued.  It  was  curious  to  observe  that 
the  respondents'  counsel,  who  strenuously  maintained 
the  view  of  the  Mastcor  of  the  BoUs,  that  the  observ- 
ance of  that  condition  was  sufficient  to  make  the 
trustee  liable  before  liquidation,  were  driven  to  argue, 
with  e^ual  vigour,  that  ite  non-observance  after 
liquidation,  at  the  time  when  their  client  sold  goods 
to  the  receiver,  was  attended  with  the  same  legal 
result.  In  point  of  fact  it  does  not  appear  by  whom 
or  under  what  authority  that  check  was  removed; 
but,  assuming  ite  removal  to  have  been  sanctioned  by 
[  the  trusteed,  it  appears  to  me  that  the  circumstance. 
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oould  not  by  itself,  or  in  oombination  with  the  other 
featoree  of  this  case,  have  the  effect  of  transforming 
the  trustees  into  principals  of  the  receiyer. 

I  am  therefore  of  opinion  that  the  jadgments 
appealed  from  ought  to  oe  reversed  with  costs  to  the 
appellant,  here  and  in  both  courts  below.  I  have 
only  to  add  that  had  the  case  not  been  attended  with 
much  variance  of  judicial  opmion,  and  been  of  con- 
siderable importance  to  the  large  class  of  persons 
who  lend  then:  money  on  debentures  to  limited  com- 
panies, I  should  have  been  contpnt  to  express  my 
concurrence  in  the  careful  and  exhaustive  judgment 
of  Bigby,  L.J. 

Lord  Hbbsohbll  (after  stating  the  facts).— The 
question  in  the  case  was,  in  the  opiuion  of  the  Lord 
Chief  Justice,  one  of  fact,  and  not  of  law  at  all. 
But  the  facts  were  not  in  dispute.  The  goods  were 
ordered  by  Kelly,  and  not  by  the  appellant  and  his 
co-trustee.  They  certainly  gave  EeUy  no  express 
authority  to  purchase  for  them,  nor  did  they  ex- 
pressly appoint  Eelly  to  act  as  their  agent  in  carry- 
ug  on  uie  business,  or,  indeed,  to  act  as  their  agent 
at  all,  or  to  pledge  their  credit.  If,  then,  they  are 
liable  to  pay  for  tiie  goods,  it  must  be  because,  in  the 
circumstances  which  I  have  detailed,  and  notwith- 
standing the  facts  to  which  I  have  just  referred,  the 
law  made  them  Kelly's  principals  and  imposed  such 
liability  upon  them.  Though  the  Lord  Chief  Justice 
did  not  decide  the  point,  he  indicated  the  impression, 
at  least,  that  from  the  outset  Kelly  was  carrying  on 
the  business,  not  for  the  company,  but  for  the 
defendants;  that  from  the  time  when  he  was  ap- 
pointed receiver  they,  and  not  the  company,  were  his 
principals.  The  Master  of  the  Rolls,  whilst  agreeing 
with  uie  Lord  Chief  Justice  that  it  was  ilot  necessary 
to  decide  the  point,  expressed  a  distinct  opinion  that 
Kelly  was  appointed,  not  such  a  receiver  as  was 
contemplated  by  the  contract,  but  as  agent  for  the 
trustees. 

Though  it  may  not  be  essential,  I  think  it  very 
important  to  determine  in  what  capacity  Kelly 
originally  acted,  and  whose  agent  he  was.  For  so 
far  as  he  and  those  with  whom  he  dealt  were  con- 
cerned, he  carried  on  the  business  in  precisely  the 
same  manner  from  the  begumiog  to  the  end.  He 
gave  the  orders  in  the  same  form.  He  received  in 
terms  no  new  authority.  If  the  trustees  were 
originaUy  his  principals,  no  doubt  they  continued  so 
to  the  end.  If,  on  the  other  hand,  the  company  were 
at  the  outset  the  principals,  it  will  be  necessary  to 
inquire  whether  tnere  were  any  acts  done  by  the 
trustees  which,  in  the  absence  of  an  express  authority 
to  act  for  them,  made  Kelly  their  agent  to  purchase 
goods,  or  generally  to  carry  on  the  business. 

It  is  to  be  observed  that  at  the  time  when  Kelly 
was  appointed  receiver  the  trustees  had  no  power  to 
interfere  with  the  company  in  the  conduct  of  their 
butiiness  except  by  appointing  a  receiver  under  the 
13th  clause  of  the  deed  of  the  18th  of  May,  1892. 
The  security  was  not  then  enforceable  ;  they  had  no 
power  to  enter  into  possession  of  the  mortgaged 
premises.  Apart,  then,  from  the  proviso  to  be 
found  at  the  end  of  the  instrument  appointing  Kelly 
receiver,  I  do  not  think  that  it  could  be  doubted  that 
he  was  duly  appointed  receiver  for  the  company,  and 
that  they,  and  not  the  trustees,  were  alone  liable  for 
his  acts  and  defaults.  Mortgage  deeds  frequently 
empower  the  mortgagee  to  appoint  a  receiver  for  the 
m()H^g;agor.  What,  then,  was  the  effect  of  the  added 
proviso  P  The  Master  of  the  RoUs  regarded  it  as 
depriving  the  receiver  of  the  freedom  ordinarily 
incident  to  his  position,  and  reserving  to  the  trustees  a 
control  over  him  with  regard  to  every  step  which  he 
might  take.    I  cannot  so  view  it.    jlts  object  seems 


to  me  clear.  I  do  not  think  that  it  was  intended  to 
reserve  to  the  trustees  any  control  over  the  manage- 
ment of  the  business,  but  only  to  act  as  a  check  to 
prevent  any  improper  use  by  the  receiver  of  liia 
moneys  of  the  company,  and  to  ensure  that  they 
should  be  properly  applied.  Mr.  Tryon,  by^  whoa 
the  cheques  were  to  be  countersigned,  Wds,  it  is  tma, 
solicitor  to  the  trustees,  bat  he  was  also  the  chairmsa 
of  the  company.  His  function  was  merely  to  see 
that  the  cheques  were  drawn  for  payment  of 
the  company's  liabilities.  But  even  assuming 
that  the  company  would  have  been  entitled  to 
refuse  to  let  Kelly  occupy  the  position  of  reoeiver 
for  the  company  on  the  ground  that  the  terms  of  his 
appointment  were  not  such  as  were  warranted  by  the 
deed  of  May,  1892,  they  did  not  do  so.  They  allowed 
him  from  the  date  of  his  appointment  to  oondaoi 
their  business  as  a  receiver  appointed  under  ihmt  deed. 
If  the  proviso  introduced  a  check  upon  the  acts  of 
the  receiver  which  the  deed  did  not  authorizf^,  it  was 
quite  competent  for  the  company  to  assent  to  and 
sanction  the  introduction  of  that  check.  And  one 
can  well  understand  that  the  company  would  renxd 
it  as  in  their  interest,  and  would  desire  that  thers 
should  be  such  a  check  upon  the  action  of  the 
reoeiver.  I  cannot  myself  entertain  any  doabt  that 
when  Kelly  took  over  the  management  of  the  hiui- 
ness,  under  his  appointment,  he  did  so  with  the  fall 
assent  of  the  company,  and  as  receiver  for  them. 
Supposing  that  betore  they  went  into  liquidation  an 
action  had  been  broufl^ht  against  them  for  the  pries 
of  goods  ordered  by  Kelly,  what  answer  woald  thsy 
have  had?  Could  they  possibly  have  maintained 
that  he  was  not  receiver  for  them,  but  for  the 
trustees,  when  the  trustees  had  at  the  time  no  power 
to  appoint  a  receiver,  except  for  the  compviy,  and 
when  the  company  had  recognized  his  appointoMot 
and  permitted  him  to  act  as  receiver  P  I  cannot 
think  so. 

As  soon  as  the  order  was  made  for  the  winding  up 
of  the  company  it  became,  as  from  the  date  of  the 
petition,  incapable  of  entering  into  contracts  without 
the  sanction  of  the  court.  The  contracta  made  by 
Kelly  after  that  date  certainly  did  not  bind  the 
company.  They  could  not  be  principals  in  those 
contracts. 

The  reasoning  which  led  to  the  conclusion  in  favour 
the  respondents  appears  to  Have  been  this:  That 
after  the  winding-up  order  the  company  oould  no 
longer  be  principals  ;  that  Kelly,  whr»  contracted  in 
the  same  terms  as  before,  was  not  liable  upon  the 
contracts  as  principal;  that  the  appellant  and  his 
CO -trustee  were  aware  that  the  company  were  no 
longer  principal ;  that  they  permitted  Kdly  to 
carry  on  business  as  before,  when  they  could  at  any 
time  have  displaced  him ;  that  the  bastnesa  was 
really  being  carried  on  for  them,  and  that  therefore 
they  are  liable  as  principals  on  Kelly's  contracts. 

It  is  clear  that  after  the  winding-up  order  the 
appellant  and  his  co-trustee  did  not  in  terms  give 
Kelly  any  new  authority.  They  did  not  interfere  in 
any  way.  He  carried  on  the  business  afterwards 
just  as  he  had  done  before.  They  did  not  expressly 
authorize  him  to  enter  into  any  contracts,  or  to  carry 
on  the  business  on  their  behalf.  If,  then,  they  are 
liable  as  principals  it  must  be  because  an  authority 
to  do  so  is  to  be  implied  from  the  dreumstanooe, 

I  have  to  observe,  in  the  first  place,  that  even  if 
Kelly  could  not  be  made  liable  on  the  contracta,  and 
if  the  company  could  not  be  treated  as  hisprinoinalSi 
it  by  no  means  follows,  in  my  opinion,  that  uien 
must  be  some  other  prindpaL  Where  an  agent  pat^ 
ports  to  contract  for  another  in  such  terms  as  not  to 
make  himself  a  contracting  part^,  and  he  has  no 
authority  from  that  other  to  bind  him  as  princqia]. 
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neither  the  agent  nor  anyone  else  can  be  sued  on  the 
ooAinct,  thoogli  the  agent  may  be  subject  to  the 
auae  liability  as  if  he  had  been  a  party  to  the  con- 
tiset  in  respect  of  his  breach  of  an  implied  warranty 
that  be  possessed  the  authority  which  he  represented 
himeelf  to  have.  If,  then,  nei&er  Kelly  nor  the  com- 
psoy  sre  liaUe  on  the  contract,  this  does  not  show 
that  someone  else  most  be,  or  go  a  step  towards 
pronog  that  the  appellant  and  his  co-trustee  were 
tlis  prtnciDals.  It  is  not  necessary  to  decide 
wbelher  Kelly  oould  be  made  liaUe  for  the  price  of 
tbs  goods. 

It  IB  said  that  the  appellant  and  his  co-trustee 
night  have  displaced  Kelly,  and  so  put  an  end  to  his 
eviying  on  uf  the  business.  This  is  true.  But  the 
IMtn  of  the  first  mortgage  nusht  equally  have 
tskan  this  step,  as  indeed  they  did  at  a  later  date. 
Ibis  DOQ-interf erence  by  the  appellant  and  his  **  per- 
nittiBg "  Kelly,  in  this  sense,  to  carry  on  the  busi- 
aeei,  cannot  of  itself  make  Kelly  his  agent  if  he  was 
not  10  otherwise.  Kelly  was  certainly  not  held  out 
to  the  world  as  the  agent  of  the  trustees  for  the 
aeoood  debenture-holders.  The  respondents  knew 
nothing  about  them,  and  did  not  give  credit  to  them. 
The  respondents,  therefore,  can  only  succeed  by 
shoving  that  the  contracts  were  made  on  behalf  of 
tbs  appellant  and  his  co-trustee  and  with  their 
sntiMnty.  What,  then,  wrought  the  diange  by 
vhJoh  Kally  not  only  ceased  to  be  agent  for  the  com- 
psny,  but  became  the  agent  of  these  trustees?  I 
gather  that  the  answer  to  this  question  would  be 
that  from  the  date  of  the  windUng-up  order  the  busi- 
D«M  was  carried  on  for  the  benefit  of  the  trustees.  I 
do  not  see,  however,  that  it  was  any  more  carried  on 
for  the  benefit  of  the  trustees  after  that  date  than 
before.  The  profits  made  by  the  carrying  on  of  the 
holiness  of  the  company  were,  before  as  well  as  after 
ths  wiitdn^-up  order,  part  of  the  security  for  the 
payment  of  the  debts  due  to  the  debenture-holders, 
sod  after  as  well  as  prior  to  the  winding  up  the 
picAu  of  the  business,  subject  to  the  claim  of  the 
surtffagees,  belonged  to  the  company.  It  had  not 
eesied  to  exist ;  it  could  still  hold  and  also  acquire 
property.  If  the  business  had  proved  profitable  and 
the  assets  of  the  company  had  Men  more  than  suffi- 
cient to  discharge  the  mortgage  daims,  the  liquidator 
of  the  company  oould,  and  doubtless  would,  have 
istervened,  and  applied  the  surplus  to  the  payment 
of  the  creditors  of  the  company,  and  all  that  re- 
suined  after  they  had  been  paid  would  have  been  the 
property  of  the  company. 

rriat  to  the  decision  of  the  case  of  Oox  v.  Hickman 
itt  this  House  it  would,  no  doubt,  have  been  open  to 
sntention  that,  under  the  circumstances  which 
exiited  in  this  case,  the  business  was  being  carried  on 
for  the  benefit  of  the  mortgagees,  and  must  be 
treated  as  their  business,  and  Siat  they  would  there- 
fore be  liable  upon  contracts  made  by  the  person  who 
osrried  it  on.  But  since  the  decision  of  tiiat  case 
Mch  a  proposition  can  no  longer  be  maintained.  I 
think  that  the  eflisct  of  the  judgments  in  Cox  v. 
Bidanan  has  been  overlooked  in  the  judgments 
■ppealed  from. 

In  that  case  an  insolvent  firm,  by  a  deed  of 
sHEaogement  with  their  creditors,  assigned  their 
boiinesB  to  oertain  of  the  creditors  as  trustees. 
Thsss  tmsteea  carried  on  the  business  under  the  name 
of  *<The  Btantcm  Iron  Go."  In  that  name  they 
ordered  goods  of  the  plaintiff  and  accepted  bills  for 
the  price.  Tbe  question  in  the  action  was,  whether 
fts  other  creditm  (two  of  whom  were  sued)  were 
flsUe  as  principals  in  the  transaction.  It  was  con- 
tnded  tnat  they  were  so,  because  thev  were  parties 
to  the  deed  of  arrangement  by  which  the  net  income 
ofthehnsinnw  was  to  be  distributied  lateably  among 


the  creditors  of  the  firm,  and  a  majority  in  value  of 
the  creditors  present  at  meetings  called  for  the  pur- 
pose were  empowered  to  make  regtdations  as  to  the 
mode  of  couduoting  the  business  or  to  order  its  dis- 
continuance. Notwithstanding  these  circumstances, 
this  House  held  the  defendants  not  liable.  There  the 
business  was  being  carried  on  for  the  benefit  of  the 
creditors  of  the  insolvent  firm  just  as  much  as  it  was 
here  carried  on  for  the  benefit  of  the  appellant  and 
his  co-trustee,  or  those  whom  they  represented. 
And  iliose  creditors  as  much  authorized  and  per- 
mitted it  to  be  carried  on  in  the  way  it  was  canied 
on  as  did  the  appellant  and  his  co-trustee  in  .the 
present  case.  Moreover,  the  persons  who  conducted 
the  business  in  the  case  referred  to  were  subject  to  a 
control  and  interference  by  the  creditors  generally,  to 
which  there  is  no  parallel  in  the  present  case. 

It  appears  to  me  that  the  plaintiff  in  Cox  ▼. 
Hickman  had  a  stronger  ground  for  contending  that 
the  defendants  were  liable  than  the  present  plaintiffs 
have,  and  I  think  that  it  would  be  impossible  to  decide  in 
favour  of  the  respondents  on  the  ground  that  the 
appellant  permitted  the  business  to  oe  carried  on  for 
his  benefit  without  overruling  the  decision  of  yoor 
lordships'  House  in  that  case. 

I  enturely  a^ee  with  the  view  expressed  by  Bigby, 
L. J.,  and  I  think  that  the  judgment  appealed  from 
shoidd  be  reversed. 

Lord  MoBRis. — I  am  of  the  same  opinion. 

Lord  Datey.— Were  it  not  for  the  judgments  in 
the  courts  below  I  should  not  have  thought  that  this 
case  presented  much  difficulty. 

In  my  opinion  there  can  be  no  doubt  that  at  the 
date  of  his  appointment  the  receiver,  tiiough  nomi- 
nated by  the  mortffagees,  became,  both  in  fact  and  in 
law,  the  agent  of  the  mortgagor — i.e.,  of  the  com- 
pany. That  he  was  so  by  the  express  terms  of  the 
power  under  which  he  was  appointed  is  undispnted. 
The  purpose  for  which  he  was  appointed  was  in  order 
to  make  provision  for  payment  of  the  company's 
mortgage  debts,  which  was,  in  my  opinion,  a  purpose 
of  the  company.  It  is  said  that  oertain  directions 
which  were  given  to  the  receiver — e.^.,  to  open  a 
banking  account  with  Messrs.  GK)slings  &  Sharpe,  and 
that  his  receipts  and  cheques  should  be  countersiJRied 
by  Mr.  Tryon — were  in  excess  of  the  power.  Per- 
haps they  were,  I  do  not  know.  But  his  appoint- 
nieat  with  these  provisions  was  accepted  and  acquiesced 
in  by  the  company,  and  the  diroctors  save  up  the 
custody  of  the  company  to  him,  and  ulowed  him 
to  conduct  the  business  as  a  duly-appointed  receiver 
in  the  manner  directed  by  the  terms  of  his  appoint- 
ment. If  the  company  did  not  agree,  any  terms  in 
excess  of  the  power  were  not  binding  on  tlie  receiver, 
for  it  cannot  oe  pretended  that  there  was  any  inten- 
tion on  the  part  of  the  mortgagees  to  appoint  a 
receiver  except  under  the  power,  and,  indMd,  they 
had  no  authority  at  that  time  to  do  so.  The  fact 
that  the  mortgagees  were  to  obtain  the  benefit  of 
the  appointment  through  the  payment  of  their 
interest  or  principal,  or  had  the  right  to  exercise 
certain  control  over  the  conduct  of  the  business, 
would  not,  of  course,  make  him  their  agent  for  the 
purpose  of  pledging  their  credit.  One  need  only 
refer  on  this  point  to  the  judgments  delivered  in  the 
House  of  Lords  in  Cox  v.  Hickmany  and  the  judg 
ment  of  the  Judicial  Gommittee  in  MciUwo  v.  Court 
of  Wards.  If  he  was  not  agent  of  the  appellants 
originally,  did  he  become  so  on  the  winding  up  of 
the  company  P  I  assume  that  the  power  to  carry  on 
the  business  so  as  to  pledge  the  creoit  of  the  company 
and  make  the  company  liable  to  be  sued  on  oontraota 
made  by  him,  came  to  an  end.  The  receiver,  however, 
oontinued  to  exercise  the  power  of  maiiagenient  and 
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to  oarry  on  the  businesB  in  the  same  manner  as  he 
had  done  before  the  winding  up.  He  purported  to 
exercise  powers  which  I  will  assume  that  he  no  longer 
possessed.  I  forbear  to  say  what  may  be  the  legal 
consequence  to  himself  if  he  did  so.  But  I  am 
unable  to  see  how,  without  any  act  or  assent  on  their 
part,  it  made  him  the  agent  of  persons  who,  for  the 
purpose  of  pledging  their  credit,  had  not  previously 
conferred  that  authority  on  him,  and  never  contem- 
plated or  intended  doing  so,  or  held  themselves  oub 
as  his  principals.  I  agree  with  the  judgment  of 
Higby,  L.J.,  and  I  concur  with  your  lordships  in  the 
order  proposed. 

Order  appealed  from  reversed,  with  costs  here  and 
below, 

Solicitors  for  the  appellant,   Saltwell,  Tryon,    & 
SaUweU. 

Solicitor  for  the  respondents,  C  J.  Bawlinaon. 


Jan.  17. 


(Soutt  of  aippeaU 

From  Q,  B.  Div.  1 

(Chitty  and  Collins,  L.JJ.)  J 

GoWEB  V.   COULDEIDGE.  (a.) 

PracHce — Parties — Joinder  of  defendants — Joinder  of 
separate  causes  of  action  against  several  defendants — 
Ord.  16,  rr.  4,  5 ;  ord,  18.  r,  1. 

A  claim  to  recover  damages  from  three  defendants  on 
the  ground  of  deceit  cannot  rightly  he  joined  in  the  same 
action  with  a  claim  to  recover  damages  from  two  of  such 
defendants  on  the  ground  of  conspiracy, 

Sadler  v.  Great  Western  Railway  Co.,  45  IF.  E.  51, 
[1896]  A.  C.  ^m,  followed. 

Appeal  from  an  order  of  Day,  J. 

The  action  was  broneht  to  recover  damages  from 
three  defendants,  Oouldridge,  Maw,  and  Newman,  the 
promoters  of  a  company  called  Bichard  Spurgeon 
(Limited).  Couldridge  and  Maw  were  directors,  and 
Newman  was  secreta^  of  the  company.  The  plain- 
tiff was  the  registered  holder  of  500  preference  shares 
in  the  company  of  £l  each,  for  which  he  had  applied, 
and  which  had  been  allotted  to  him,  and  in  respect  of 
which  he  had  paid  £500,  and  which,  as  he  alleged, 
were  of  no  value. 

The  statement  of  claim  alleged  that  the  defendants 
Newman  and  Couldridge  fraudulently  conspired  to 
promote  and  form  the  company  for  the  purpose  of 
buying  and  taking  over  a  worthless  business,  and  to 
get  the  public,  including  the  plaintiff,  to  take  and 
pay  for  shares  therein,  their  object  being  to  receive 
for  themselves  large  profits  and  emoluments,  and  to 
shift  the  burden  of  the  business  on  to  those  members 
of  the  public  who  might  be  induced  to  take  shares. 

The  statement  of  daim  further  alleged  that  the 
three  defendants  issued  to  the  public,  including  the 
plaintiff,  a  prospectus  containing  untrue  statements, 
which  th^  knew  to  be  untrue,  and  that  the  plaintiff 
had  been  mduced  by  such  statements  to  apply  for  the 
500  shares.  It  further  alleged  a  cause  of  action 
against  the  three  defendants,  in  respect  of  such  un- 
true statements,  under  the  Directors*  Liability  Act, 
1890. 

On  the  application  of  the  defendant  Maw  an  order 
was  made  by  a  master  that  the  plaintiff  should  elect 
whether  he  would  discontinue  the  action  against  the 

(a.)  Reported  by  F.  G.  Buokbb,  Esq.,  Barrister- at- 
Lnw. 


defendant  Maw  or  against  the  defendants  Couldxidlge 
and  Newman. 

This  order  was  reversed  by  Day,  J. 

The  defendant  Maw  appealed. 

Af.  M,  Macnaghten,  for  the  defendant  Maw.— The 
question  is  whether  a  plaintiff  is  entitled  to  join 
separate  causes  of  action  against  several  defendanfti 
in  one  action.  The  House  of  Lords  has  answered  this 
question  in  the  negative:  Sadler  v.  Chreai  Weria% 
Bailway  Go.,  45  W.  B.  51,  [1896]  A.  C.  450.  Han 
the  plaintiff  seeks  to  combine  in  one  action  a  canae  el 
action  for  deceit  against  the  three  defendania.  a 
cause  of  action  under  the  Directors'  Liability  Act 
against  the  three  defendants,  and  a  oanse  of  aotioa 
for  conspiracy  against  two  of  the  defendants.  It  is 
not  alleged  that  Maw  had  any  ptart  or  lot  in  the  con- 
spiracy. Maw,  therefore,  is  entitled  to  object  to  the 
torts,  which  are  alleged  against  him,  being  joined  m 
the  same  action  with  an  entirely  distinct  tort^  wUek 
is  alleged  against  the  other  defendants  only. 

Arthur  Powell,  for  the  plaintiff. — Sadler  t.  Ormt 
Western  Bailway  Co,  does  not  govern  this  caae.  la 
that  case  no  tort  was  alleged  to  haye  been  committed 
by  the  two  sets  of  defendsmts  jointly,  but  each  aet  of 
defendants  was  charged  with  separate  and  independent 
torts.  Here  the  plamtiff  has  a  cause  of  acticm  agsipit 
all  three  defendants  for  deceit,  and  a  canae  of  actbn 
against  i^  three  under  the  Directors'  Liability  Act 
There  is  no  decision  that  under  such  drcumstanoes  he 
may  not  join  with  those  causes  of  action  a  s^axa^e 
cause  of  action  against  two  of  the  defendants.  And 
the  words' of  the  rules  are  clearly  wide  enough  io 
allow  this  to  be  done.  Ord.  16,  r.  4,  says  that  ''ill 
persons  may  be  joined  as  defendants  against  when 
the  right  to  any  relief  is  alleged  to  exist,  whetiwr 
joindy,  severally,  or  in  the  alternative."  And  rule  d 
says  that  "it  shall  not  be  necessary  that  every 
defendant  shall  be  interested  as  to  all  the  relief  praytd 
for,  or  as  to  every  cause  of  action  included  m  any 
proceeding  against  him."  Then  ord.  18,  r.  1,  says 
that  **  the  plaintiff  may  unite  in  the  same  aotioa 
several  causes  of  action."  Here  the  plaintiff,  having 
rightly  constituted  an  action  of  deceit  and  under  the 
statute  against  all  three  defendants,  is  entitled  ta 
join  in  the  same  action  a  separate  cause  of  action 
against  two  of  them. 

He  cited  Smurthwaite  v.  Hannay,  43  W.  B.  118, 
[1894]  A.  C.  494;  and  Bennetts  cfc  Co.  v.  MaclhffraiA 
&  Co.,  45  W.  B.  17,  [1896]  2  Q.  B.  464. 

Otir.  adv,  v^JL 

Jan.  17. — CHrrXY,  L.J.,  read  the  following  judg- 
ment :  In  this  action  the  plaintiff  seeks  to  recover 
damages  for  the  loss  he  has  sustained  by  taking  shans 
in  the  company  called  "  Bichard  Spurgeon  (Liouted).'' 
He  does  not  claim  any  injunction.  There  are  tfaies 
defendants,  all  of  whom  are  alleged  to  be  promotsv 
of  the  company.  In  accordance  with  the  modeni 
system  of  fueading  the  plaintiff  in  his  statement  of 
claim  sets  forth  facts  from  which  it  appears  that  he 
has  three  distinct  causes  of  action.  Stated  shortly 
they  are  as  follows.  The  first  is  a  fraudulent  oon- 
splracy  by  two  of  the  defendants — viz.,  Newman  sod 
Couldridge,  to  promote  and  form  the  company  to  boy 
a  worthless  business  and  to  induce  the  plaintiff  to 
take  and  pav  for  the  shares  which  he  in  tet/cA  took* 
Although  there  is  a  statement  that  the  defendsDl 
Maw  joined  in  the  promotion  of  the  company,  it  ii 
clear  that  he  is  not  charged  with  being  party  to  tiie 
conspiracy.  This  was  admitted  by  the  plaintiff i 
counsel.  The  second  is  a  statutory  liability  founded 
on  the  Directors'  Liability  Act,  1890,  in  respect  of 
statements  in  the  prospectus  issued  by  all  three  oltbe 
'  defendants.    The  third  is  false  and  uaudnlent  lepcs 
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•ntelioos  in  the  proflpeotiu,  also  oharged  against  all 
the  defendants.  The  action,  then,  is  founded  on 
three  distinct  torts  or  wrongs  committed,  as  to  the 
seoond  and  third,  bv  the  three  defendants,  and,  as  to 
the  first,  by  two  only. 

In  these  droomstanoes  the  defendant  Maw, 
objecting  to  the  joinder  of  the  first  cause  of  action 
itik  the  other  two,  took  out  a  sammons,  on  which 
the  master  made  an  order,  in  substance  directing  the 
pluntiff  to  elect  whether  he  would  proceed  with  the 
actkm  on  the  first  cause  against  the  defendants  New- 
man and  Gouldridge  only,  or  on  the  second  and  third 
oauaes  against  the  three  defendants.  On  appeal  the 
learned  judge  in  chambers  reversed  the  master^s  order, 
and  allowed  the  action  in  its  present  form  to  proceed 
against  all  three  defendants.  The  appeal  is  by  Maw 
from  the  judge's  order.  At  the  bar  the  plaintiff's 
counsel  elected,  if  the  court  considered  that  the 
judge's  order  could  not  be  sustained,  to  strike  out 
friim  the  statement  of  daim  all  the  allegations 
itlatiDg  to  the  fraudulent  conspiracy,  and  to  proceed 
with  the  action  on  the  second  and  third  causes  only. 
In  my  o^nion  the  judge's  order  cannot  be  sustained. 
The  case  is  entirely  governed  by  the  decision  of  the 
House  of  Lords  in  Sadler  v.  OrecU  Western  Bailway 
Qk,  where  it  was  held  that  claims  for  damages 
two  or  more  defendants  in  respect  of  their 

liabili^  for  separate  torts  cannot  be  combined 
in  one  action.  The  plaintiff's  counsel  endeavoured  in 
fain  to  diatingnish  that  case  from  the  present.  He . 
nfenred  to  orders  16  and  18  and  various  rules  under 
tiiase  orders,  and  suggested  that  the  lords  who  took 
part  in  the  decision  did  not  deal  with  the  roles.  The 
saggestion  is  wholly  inadmissible.  The  rules  were 
Ufrinssarily  before  the  House  and  present  to  the 
aunds  of  those  who  advised  the  House.  The  decision 
lays  down  a  principle  applicable  to  the  present  system 
of  prooedure  on  the  subject,  and  governing  all  the 
rales  bearing  on  the  question.  It  would  be  idle, 
thsrsiore,  for  this  court  to  enter  upon  a  discussion  of 
llw  rales  or  of  any  of  the  authorities  relating  to  them 
other  than  8adler^s  oast.  In  the  case  before  us  the 
fanes  of  action  founded  on  the  fraudulent  conspiracy 
ii an  entirely  distinct  and  independent  cause;  it  is 
whoDy  separate  from  the  second  and  third  causes.  I 
hold,  then,  that  the  defendant  Maw  is  entitled,  as  a 

of  fight,  regard  being  had  to  the  plaintiff's 
mt  the  bar,  to  have  all  the  allegations 
J  to  the  conspiracy  struck  out  from  the  state- 
ment of  claim,  and  the  order  will  be  to  that  effect.  No 
question,  therefore,  arises  as  to  the  exercise  of  any 
discretion  by  the  oourt  on  the  ground  of  embarrass- 
meat  to  the  defendant  Maw.  Had  that  question 
srisui,  I  should  have  arrived  at  the  same  conclusion. 
The  coete  of  the  appeal  and  of  the  summons  both 
helore  the  master  and  the  judge  must  be  the  costs  of 
the  defendant  Maw  in  any  event. 

GoLLors,  L.J.,  concurred. 

Ajppsal  aUowed* 

Soliflitor  for  the  plaintiff,  T.  DurarU,  for  E.  Cecil 
JhsrmU^Wmdmx. 

Solicitors  for  the  defendant  Maw,  Learoyd,  James, 
^Mdhr. 


iv.  ) 

Chitty    \ 
8,  L. JJ.) ) 


Nov.  29. 


From  Ohan.  Div. 
(Lindley,  M.B.,  and 
and  Yaughan  Williams, 

Batbhan  (Lady)  v.  Fabeb.  (a.) 

Married  woman — Restraint  on  anticipation — Life  interest 
determinable  on  condition — Bona  fide  hut  incorrect 
admission  that  condition  had  been  fulfilled — Estoppel* 

A  married  woman,  who  had,  subject  to  a  restraint  on 
anticipation,  a  life  interest  in  certain  etttates  determinable 
on  her  coming  into  an  income  of  £8,000  a  year,  eooecuted 
a  deed-poll  whereby  she  admitted  that  she  had  come  into 
£8,000  a  year  and  released  her  life  interest, 

A  mortgagee  of  her  husband,  relying  on  this  deedt 
entered  into  certain  arrangements  for  the  ben^  of  her 
husband.  It  was  subeequently  discovered  that  the 
married  woman  had  not  in  fact  come  into  £8,000  a 
year. 

Held,  that  a  married  woman  could  not,  by  an  incorrect 
admission,  deprive  herself  of  the  benefit  of  the  restraint 
on  anticipation,  even  though  by  the  admission  she  had 
induced  someone  else  to  alter  his  position  for  the  worse. 

Judgment  of  Eekewich,  J.  (ante,  p.  151),  affirmed. 

This  was  an  appeal  from  a  decision  of  Eekewicbf 
J.  (reported  ante,  p.  151).  The  facts  are  fully  stated 
in  the  report  of  the  judgment  in  the  court  below,  but 
may  be  shortly  set  out  here  as  follows : 

By  an  indenture  dated  the  26th  of  June,  1867,  Lord 
Bateman  mortgaged  his  life  interest  in  the  Kelmarsh 
and  Shobdon  (^urt  estates  to  the  executors  of  Lady 
Eerrison's  will  to  secure  a  sum  of  £11,430,  represent- 
ing trust  funds  under  the  will  advanced  to  Lord 
Bateman;  and  subject  to  trusts  for  repaying  the 
loan,  the  executors  were  to  pay  the  surplus  rents  and 
profits  of  the  estates  to  liidj  Bateman,  the  wife  of 
Lord  Bateman,  during  her  life  for  her  separate  use 
without  power  of  anticipation,  ''provided,  neverthe- 
less, that  if  at  any  time  the  said  Lady  Bateman  shall 
succeed  to  an  income  in  her  own  right  of  £8,000  or 
more  per  annum  for  her  separate  use,  then  and  in 
such  case  the  trusts  in  and  by  this  indenture  lastly 
hereinbefore  declared  shall  absolutely  cease  and 
determine,  and  after  the  determination  of  the  trust 
lastly  hereinbefore  declared  (but  subject  and  without 
prejudice  to  the  trusts  hereinbefore  declared)  upon 
trust  for  the  said  Lord  Bateman."  Lord  Bateman 
subsequently  mortgpaged  such  interest  as  remained  to 
him  to  Mr.  Andrew  Montagu,  as  a  collateral  secnri^ 
for  £110,000. 

In  July,  1886,  Lady  Bateman  became  entitled  to  a 
life  interest  in  the  Kerrison  estates  in  Norfolk,  Suffolk, 
and  Middlesex,  and  a  question  was  6oon  afterwards 
raised  by  Mr.  Montagu  whether  or  not  the  plaintiff 
had  "succeeded  to  an  income  in  her  own  right  of 
£8,000  or  more  per  annum  for  her  separate  use,"  so 
as  to  bring  into  operation  the  above-mentioned 
proviso.  Lady  Bateman  was  ultimately  advised  by 
her  then  solicitor  (who  had  since  died)  that  now  she 
was  tenant  for  life  of  the  Kerrison  estates  she  must 
be  considered  as  having  succeeded  to  an  income  of 
£8,000  within  the  meaning  of  the  proviso. 

On  the  4th  of  March,  1890,  Lady  Bateman,  relying 
on  this  advice,  and  being  desirous  of  enabling  her 
husband  to  obtain  better  terms  from  the  mortgagee, 
Mr.  Montaffu,  executed  a  deed-poll,  whereby  she 
expressly  acunitted  that  her  life  interest  in  the  Eel- 
marsh  and  Shobdon  Court  estates  had  determined 
under  the  proviso  and  released  tiiat  life  interest  in 
favour  of  Lord  Bateman.  In  consequence  of,  and 
subsequently  to,  the  deed-poll  Mr.  Montagu  entered 
into  agreements  with  Lord  Bateman  whereby   the 

(a.)  Beported  by  J.  I.  SxiBLDro,  Esq.,  Banister- 
at-Law. 
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rate  of  interest  on  the  £110,000  loan  was  reduoed, 
and  payment  was  arranged  for  on  terms  favourable 
to  Lord  Bateman.  Subseqaently,  however,  Lady 
Bateman  discovered,  as  she  alleged,  that  her  income 
from  the  Eerrison  estates  did  not  amount  to  £8,000  a 
^ear,  inasmuch  as  she  took  subject  to  numerous  prior 
incumbrances,  so  that  the  deed  of  1890  was  executed 
under  a  wrons  state  of  facts,  and  was  therefore 
inoperative  to  imect  the  interest  secured  to  her  by  the 
deed  of  1867.  Aocordinftly,  she  brought  this  action 
against  the  executor  of  the  mortgagee,  Mr.  Montagu, 
who  had  died,  the  persons  to  whom  Lord  Bateman 
had  conveyed  his  life  estate  in  the  Kelmarsh  and 
Shobdon  estates  subject  to  the  mortgage,  and  Lord 
Bateman  himself,  claiming  a  declaration  that  she, 
the  plaintiff,  had  not  at  any  time  since  the  execution 
of  the  deed  of  1867  succeeded  to  an  income  in  her 
own  right  of  £8,000  or  more  per  annum  for  her 
separate  use  within  the  meaning  of  the  proviso ;  and 
also  a  declaration  that  the  admission  by  the  plaintiff 
in  the  deed-poll  of  1890  was  not  binding  upon  her  in 
respect  of  the  income  to  which,  under  the  deed  of 
1867,  she  became  entitled  for  her  separate  use  with- 
out power  of  anticipation,  and  that,  notwithstanding 
<the  deed-poll,  she  nad  always  been,  and  still  was, 
entitled  to  that  income. 

Kekewich,  J.,  held  that,  by  reason  of  the  restraint 
on  anticipation.  Lady  Bateman  could  not  bind  her 
interest  by  the  admission,  and  that  her  right  to 
receive  the  income  continued  notwithstanding  the 
deed-polL 

The  defendant  Faber  appealed. 

BenaJiaw,  Q.C7.,  and  Brahant^  for  the  appellant. — 
The  question  is,  what  is  the  effect  of  an  aamission  by 
a  married  woman  which  brings  into  effect  the  cesser 
clause?  [Chitty,  L.J. — ^You  have  a  clear  case 
against  anyone  but  a  married  woman  restrained  from 
anticipation.]  Married  women,  even  when  restrained 
from  anticipation,  are  subject  to  the  discipline  of  the 
court :  Dtrhishire  v.  Home^  3  De  G.  M.  &  G.  80 ; 
Crofts  V.  MiddleUm,  2  K.  &  J.  194,  4  W.  B.  Ch.  Dig. 
115.  A  married  woman  can  be  affected  by  estoppel 
as  to  her  separate  estate  :  Jones  v.  Frosty  20  W.  R. 
1026,  L.  R.  7  Ch.  App.  773;  Sharps  v.  Foy,  17 
W.  R.  66,  L.  R.  4.  Ch.  App.  35.  [Ldtdlby,  M.R., 
referred  to  Willoughby  v.  Middleton,  10  W.  R.  460,  2 
J.  &  H.  344.  Chitty,  J.,  referred  to  in  re  Queade*s 
TrusUt  33  W.  R.  816.]  Those  cases  were  considered 
in  In  re  Vardon's  Trusts,  34  W.  R.  186,  31  Ch.  D. 
275.  [Chitty,  J, —  Willoughby  v.  Middleton  was  dis- 
cussed in  Codrington  v.  Lindsay,  21  W.  R.  182,  L.  R. 
8  Ch.  App.  678,  p.  690.]  What  deprives  Lady 
Bateman  of  her  estate  is  the  proviso  which  sends  the 
estate  over.  With  the  determination  of  her  estate  she 
is  relieved  from  the  restraint  on  anticipation.  The 
only  point  is  what  is  required  to  prove  this  cesser. 
We  submit  that  this  deed  is  simply  evidence  of  the 
cesser.  Jackson  v.  Hothouse,  2  Mer.  483,  which 
Kekewich,  J.,  relied  on,  was  dealt  with  in  Sharps  v. 
Foy.  [LiNDLBT,  M.R.,  referred  to  White  v.  Oreenish, 
11  C.  B.  N.  S.  209,  10  W.  R.  C.  L.  Dig.  34.]  Stanley 
V.  Stanley,  26  W.  R.  310,  7  Ch.  D.  689,  was  discussed 
in  Cahill  v.  Cahill,  31  W.  R.  861,  8  App.  Cas.  420. 

Warrififfton,  Q.C,  and  Beaumont,  for  the  respon- 
dent, were  not  called  upon  to  argue. 

LmDLEY,  M.R. — This  case  is  somewhat  new  in  its 
details,  and  it  is  of  great  importance.  It  is  of  great 
importance  to  lawyers  and  of  great  importance 
socially.  The  conclusion  at  which  I  have  arrived  is 
that  it  is  impossible  to  reverse  the  decision  of  Keke« 
wich,  J.,  unless  we  are  prepared  to  lay  down  as  law  a 
proposition  which  I  do  not  believe  is  law.  If  we 
reverse  Kekewich,  J.'s,  decision,  we  mast  hold  that  it 


is  competent  for  a  married  woman  entitled  for  Imt 
separate  use  to  property  without  power  of  antioipa- 
tion  to  get  rid  of  the  restraint  by  telling  sn  ontnith. 
and  causing  someone  else  to  act  on  the  faith  of  that 
untruth.  I  do  not  say  that  the  law  would  be  un- 
reasonable if  that  proposition  were  well  founded;  hot 
in  the  face  of  the  authorities  I  dare  not  say  chat  it  is 
law  ;  there  are  well  known  cases  which  say  that  il  is 
not.  Now,  the  question  arises  in  this  way:  I«dy 
Bateman  was  entitled  to  certain  property  whtoh  I  viU 
call  the  Eelmarsh  estates  for  her  life  for  her  eepante 
use  without  power  of  anticipation.  In  the  setUemeat 
which  created  that  life  interest  in  her  there  was  a 
proviso  that  if  at  any  time  she  should  succeed  to  aa 
moome  of  her  own  of  £8,000  or  more  a  year  for  her 
separate  use,  then  the  trusts  for  her  should  absolutely 
cease  and  determine.  Now,  whether  those  tnistihavi 
ceatied  and  determined  depends  upon  the  siiimls 
question  of  fact.  Has  she  or  has  she  not  saeoeedBd 
to  an  income  in  her  own  right  of  £8,000  a  year  ?  11 
she  has,  then  these  Kelmarsh  estates  have  ooasnii  to 
belong  to  her.  If  she  has  not,  then  they  stiU  ooatiiMe  to 
be  hers.  I  quite  agree  with  Mr.  Etenshaw  that  that  is  a 
mere  question  of  fact.  What  is  the  evidence  befan 
us  P  The  evidence  before  us  is  a  deed-poll  eoDseated 
by  her  in  which  she  states  that  she  has  succeeded  to 
an  income  in  her  own  ri^ht  of  £8,000  a  year.  The 
first  question  which  arises  is.  Whether  that  deed  is  ad- 
missible in  evidence  against  herP  I  think  Chat  ii 
plainly  is  so.  There  is  no  objection  to  it,  and  it  ti  sa 
admission  by  her  that  this  event  has  happened.  Thea 
she  says,  *'  I  made  a  mistake ;  that  admissioa  wliieh 
I  made  was  made  by  inadvertence,  and  I  daim  rdisf 
upon  the  ground  of  that  mistake."  The  answer  to  tiisi 
is,  **  Ton  are  not  entitled  to  take  advantage  of  that 
circumstance ;  you  are  not  entitled  to  say  it  was  t 
mistake  or  untrue,  because  you  made  that  statement 
with  a  view  to  induce  and  did  induce  Mr.  Mootsga 
to  act  upon  it  and  change  his  position  by  reason  of  it, 
and  he  has  done  so."  Therefore  he  says,  "  I  do  not 
care  whether  it  is  true  or  untrue,  you  said  youhsd 
succeeded  to  an  income  of  £8,000  a  year;  you  awl 
that,  to  induce  me  to  make  arrangements  with  year 
husband  which  I  should  not  otherwise  have  niade,  and 
I  have  made  them,  and  therefore  you  axe  estopped 
from  denving  the  truth  of  your  statement." 

Now,  first  let  us  face  that.  As  regards  anybody 
else  except  a  married  woman  who  is  entitled  to  pto^ 
perty  for  her  separate  use  without  power  of  antici- 
pation, that  would  be  a  good  answer.  Bat  if  vs 
admit  that  to  be  a  good  answer  here,  what  are  we 
doing  except  enabling  the  married  woman,  hy  teUmg 
an  untruth,  to  deprive  herself  of  a  proteotion  whki 
the  clause  has  been  designed  to  afford  to  her.  la 
my  opinion  that  cannot  ro  done.  I  am  quite  of  the 
same  opinion  as  the  learned  judge  in  the  oourt  below, 
I  do  not  think  that  it  is  necessary  to  go  through  the 
cases ;  no  case  touches  this,  no  case  comes  n^  to  it 
It  is  new  in  point  of  detail,  but  in  principle  it  is  old 
— that  is  to  say,  a  married  woman  cannot  by  aaj 
device,  even  by  fraud  (the  cases  go  to  that  leogthX 
deprive  herself  of  the  protection  which  the  ]         *  ' 


upon  anticipation  throws  around  her.  The  poUuBf  of 
the  law  I  say  nothing  at  all  about,  but  it  has  been 
sanctioned  by  the  Married  Women's  Property  Act, 
1882.  Of  course  the  result  is  that  a  married  woman, 
having  an  estate  settled  for  her  separate  use  withoit 
I>ower  of  anticipation,  can  play  fast  and  loose  to  a 
greater  extent  tnan  if  she  were  a  feme  sole.  I  aih  of 
opinion  therefore  that  the  appeal  must  be  diamiswd, 
and  dismissed  with  costs. 

Chitty,  L.  J. — I  agree.  If  this  had  been  the  esse 
of  a  man  instead  of  a  married  woman  restrainod  from 
anticipation  there  would  have  been  a  clear  OMefot 
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Batbkah  (Ladt)  v.  Fabbb. 

CouBT  OF  Appeal. 

eitoppeL  The  oiroamfltaiioe  in  this  case,  that  there 
«M  a  deed,  is  not  material  on  the  question  of  law. 
Tite  deed  only  shows  that  the  statement  made  by 
Lady  B<itemaa  was  a  solemn  deliberate  statement. 
It  would  be  jnst  the  same  if  the  case  had  stood  upon 
ktten  instead  of  a  deliberate  deed  of  arrang^ement. 
Now,  the  question  is  whether  the  law  of  estoppel, 
wUdi  would  apply  to  a  man,  or  even  to  a  married 
woman  who  holds  her  property  for  her  separate  use 
without  any  restraint  upon  antidpation,  ought  to  be 
■0  applied  against  a  married  woman  who  is  restrained 
ffom  anticipation  as  to  deprive  her  of  an  estate  which 
is  Bubjeot  to  the  restraint.  In  other  words,  whether 
the  law  of  estoppel  as  applied  against  her  ought  to 
luve  that  effect  or  not.  mw,  no  authority  has  been 
ciftod,  nor,  so  far  as  I  am  aware,  can  be  cited,  in 
hifoat  of  that  proposition.  It  was  very  well  put  in 
nigiimeDt  that  the  law  of  estoppel  is  part  of  the  law 
of  eridenoe.  But  then  we  must  have  regard  to  the 
way  in  which  a  married  women  is  treated  in  oourti 
of  equity,  and  to  the  way  in  which  that  treatment  is 
Moetioaed  by  the  Legislature  under  the  Conveyancing 
Aeti.  We  must  consider  the  effect  which  it  would 
have.  Now,  the  equity  which  created  the  doctrine  of 
■epsiafte  use  made  the  married  woman,  for  the  pur- 
pose of  that  doctrine,  a  feme  9ole,  But  then  it  super- 
added the  restraint  on  anticipation,  and  the  restraint 
on  anticipation  cannot  be  got  rid  of  when  it  is  for 
the  married  woman's  benefit,  without  titie  aid  of  sec- 
tion 38  of  the  Conveyancing  Act,  1881,  as  is  shown 
hy  the  case  of  BMnaon  v.  Whedturight,  4  W.  E.  187, 
427, 6  De  G.  M.  &  G.  635,  a  well-known  case  upon 
which  the  law  as  established  is  founded.  So  far  as  I 
bow,  the  only  way  in  which  the  restraint  can  be  got 
lid  of  is  under  section  39  of  the  Conveyancing  Act, 
1^1,  hj  an  application  to  the  judge,  who  can,  if  he 
it  latiafied  it  is  for  her,  the  married  woman's,  own 
benefit,  relieve  her  from  the  restraint.  The  result, 
M  has  already  been  pointed  out  by  the  Master  of  the 
fioQs,  of  our  allowing  this  appeal  would  be  to  give 
the  married  woman  indirectly,  but  substantially,  the 
ooatrol  over  property  which  is  thus  settled.  It 
appears  to  me  that  we  should  be  misapplying  the 
mtrine  of  estoppel  if  we  allowed  it  to  have  that 
eAtet  against  the  married  woman. 

It  was  said,  What  would  have  been  the  effect  sup- 
poaing  in  oooii  she  had  admitted  the  property  ^e  suc- 
endfld  to  was  worth  £8,000  a  year  ?  If  the  matter  had 
been  in  court,  and  the  question  had  been  raised  and 
the  court  had  accepted  the  proofs  that  were  given  as 
being  aofflcient,  and  there  had  been  a  judgment,  the 
oaie  would  have  stood  differently.  It  appears  to  me 
that  ahe  must  be  allowed  to  retract  this  admission 
when  the  use  that  is  attempted  to  be  made  of  the 
•dauaeion  is  such  as  has  already  been  pointed  out ;  in 
other  wofds,  when  the  effect  of  the  admission  is  to 
easble  her  by  her  own  act  to  get  rid  of  the  restraint 
OB  aniidpation.  There  is  no  case  of  fraud  here,  and 
therefore  we  have  not  to  consider  the  authorities  upon 
iniid.  The  better  opinion  seems  to  me,  as  the  law 
■tttids  at  the  present  moment,  that  a  married 
liooMn's  deliberate  fraud,  where  she  is  restrained 
from  anticipation,  does  not  suffice  to  enable  her  to 
get  nd  of  the  restraint  on  anticipation. 

WiLLiA]CB»  L.  J. — ^I  am  sorry  that  the  law  is  such 
that  a  manied  woman  cannot  relieve  herself  of  this 
Mer  with  respect  to  anticipation  in  cases  where  she 
hssbeen  goil^  of  a  fraud,  because  in  the  end  the 
fctter  as  to  antidpation  is  a  fetter  imposed  largely 
ior  her  benefit.  It  does  not  seem  very  wholesome  [ 
fhst  she  shoold  oontinue  to  have  the  benefit  of  the 


r  19011  antioipation  in  a  state  of  droumstances  in  Jr 
^^ieh  riie  has  obosen  to  cause  another  to  alter  his 
^liiiiOQyiiidalttohis  poniicAi  for  the  worse  npcm  the 


assumption  that  there  is  no  such  restraint.  But  I  do 
not  thmk  that  it  has  been  arg^ued  here  to-day  that  a 
married  woman  can  relieve  herself  of  the  restraint  on 
anticipation  by  her  fraud.  If  it  had  been  so  argued 
—which,  I  repeat,  I  do  not  think  it  has— it  seems  to 
me  that,  since  the  case  of  Stanley  v.  StanUyf  it  is 
impossible  to  maintain  any  such  proposition  as  that 
a  married  wonuui's  fraud  may  relieve  her  from  the 
restraint  on  anticipation.  In  those  circumstances 
it  seems  to  me  that  it  follows  that  the  judgment  in 
the  court  below  appealed  against  was  right.  It  is 
attempted  to  put  this  case  outside  the  rule  estab- 
lished in  Stanley  v.  Stanletf  by  saying  it  is  not  sought 
here  to  rely  upon  any  dealing  by  the  married  woman 
with  her  property ;  but  that  it  is  only  sought  here 
to  rely  upon  the  rule  in  the  law  of  evidence.  It 
is  argued  that  it  may  very  well  be  that  although 
a  married  woman  cannot  directly  affect  the  re-i 
straiot  upon  anticipation  by  her  act,  or  even  by  , 
her  fraudulent  act,  yet  it  does  not  follow  that 
she  is  not  liable  to  the  same  laws  of  evidence 
as  other  people,  that  if  that  is  so  she  is  bound  by  this 
estoppel;  that  the  moment  this  deed-poll  is  put 
in  it  proves,  unless  contradicted,  that  the  event  has 
happened  on  the  happening  of  which  she  was  to  lose 
this  life  estate;  and  that  it  not  onlv  proves  it, 
but  that  she  is  thenceforth  estopped  from  offering 
evidence  to  the  contrary.  It  is  further  said  that  she 
is  bound  by  this  rule  of  the  law  of  evidence,  and  that 
there  is  nothing  in  the  decision  of  Stanley  v.  Stanley^ 
or  the  other  authorities  to  the  same  effect,  which 
relieves  her  from  the  operation  of  that  rule.  I  think, 
however,  that  such  a  proposition  is  based  upon  a 
misunderstanding  of  what  the  rule  really  is.  It  is 
quite  true  that  in  so  far  as  the  deed  is  put  m  as  a  deed 
executed  by  this  lady  it  is  her  admission,  and  as  such 
is  evidence.  But  it  is  not  sought  to  rely  upon  this 
only  as  an  admission.  It  is  sought  to  say  &at  it  is 
an  admission  which  she  ought  not  to  be  allowed  to 
contradict;  that  she  cannot  contradict  it  without 
doing  a  wrong  to  those  who  have  acted  upon  the 
faith  of  this  representetion  by  her,  which  is  relied 
upon  as  an  admission  by  her  in  evidence.  It  seems 
t<)  mn  that  the  moment  that  one  says  that  that  is  the 
principle  upon  which  she  is  prevented  from  oontrar 
dieting  the  admission,  one  cannot  help  coming  to  the 
condtision  that  the  rule  of  evidence  is  based  upon  the 
fact  that  courts  do  not  allow  persons  to  commit  a 
wrong  of  this  sort  in  the  presence  of  the  court  and 
during  its  hearing.  But  it  seems  to  me  that  when 
one  recognizes  that,  the  result  is  to  bring  the  reason- 
ing upon  which  the  married  woman  is  prevented  from 
contradicting  her  admission  within  the  same  rule  as 
is  acted  upon  in  the  decision  of  Stanley  ▼.  StanUy  and 
the  other  cases  to  like  effect.  I  think,  therefore,  as 
has  already  been  said  hj  the  Master  of  the  Bolls  and 
Chitty,  L.J.,  that  it  is  impossible  to  decide  in  a 
different  wav  from  the  decision  of  Eekewich,  J., 
without  really  holding  that  a.  married  woman  may 
relieve  herself  from  restraint  on  anticipation  by  her 
own  acts.  Under  these  circumstances  I  affree  with 
the  decision  of  the  rest  of  the  court,  and  the  appeal 
must  be  dismissed  with  costs  in  the  usual  way. 

Appeal  dismissed* 

Solicitors,  Greenfield  A  Oracknall;  Hudson,  MaUhews, 
A  Co. 
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Nov.  2,  4. 


From  Chan.  Div.  \ 

(Lindley,  M.B.,  andChit^  and  [ 

Yaughan  WilliamB,  L.JJ.)     ) 

MAYOB,  ftO.,  OF  THB    BOBOUOH    OF  WbST  HABTUS- 
FOOL  V,  BOBINSON.   (a.) 

Local  govemmeivt — Public  health — Street — Charges  for 
paving,  <fcc. — DuUy  imposed  by  Act  of  Parliament  — 
Memorial  to  Secretary  of  Staie — West  Hartlepool 
Extension  and  Improvement  Act,  1870  (38  &  39  Vict, 
c  canu.),  M.  3,  69,  80,  82,  349,  350. 

Where  one  of  two  a4joining  owners  laid  out  a  strip  of 
land  18/(.  wide,  at  the  edge  of  his  land,  to  make  a 
road,  the  other  agreeing  to  give  a  similar  strip  to  make 
the  road  Z6ft,  ivide. 

Held,  under  the  West  Hartlepool  Extension  and  Im- 
provement Act,  1870,  that  the  ISft,  strip  so  first  Ind 
out  was  a  "  street "  and  not  merely  part  of  a  street,  and 
that,  ther^ore,  charges  for  paving,  &c»,  thai  strip  could 
properly  be  made  and  enforoed  against  the  other  owner, 
notwitMtanding  that  he  had  laid  out  the  agreed  addi- 
tional strip,  and  had  paved  and  made  it  good  at  his  own 
sole  ea^pense. 

If  such  charges  constitute,  in  the  circumstances,  any 
hardship  upon  the  oivner,  his  remedy  is,  under  section 
349  of  the  Act,  to  appeal  to  the  Secretary  of  StaJte  by 
memorial  for  relief. 

Decision  o/ Stirling,  J.  (45  W.  R,  312),  affirmed. 

Appeal  from  Stirling,  J.  (reported  45  W.  B.  312). 
In  this  action  the  corporation  of  West  Hartlepool 

aht  to  establish  and  enforce  by  summons  against 
I  belonging  to  the  defendant  two  charge  for 
sums  of  £27  158.  6d.  and  £328  3s.  4d.  These  sums 
were  for  the  expenses  of  paving  and  sewering  the 
street  in  which  the  defendant's  properties  were 
situate,  and  the  charges  were  claimed  under  the  West 
Hartlepool  Extension  and  Improyement  Act,  1870, 
the  provisions  of  which  closely  resemble  those  of  the 
Public  Health  Act,  1875. 

In  1878  the  lands  in  question  formed  part  of  the 
Lynnfteld  estate,  which  belonged  to  the  defendant, 
and  was  occupied  by  him  residentially.  In  that 
year  a  Mr.  Calfendor  and  other  persons,  the  owners 
of  the  property  adjoining  the  defendant's  property 
on  the  south,  ap^ied  to  the  West  Hartlepool  Im- 
provement Commissioners  (the  predecessors  of  the 
plaintiffs)  to  sanction  a  scheme  for  the  development 
of  their  property  as  a  building  estate,  and  submitted 
a  plan  showing  the  proposed  road,  Middle  Park-road, 
running  along  the  lK>undary  between  their  estate  and 
the  defendant's,  half  being  on  each  estate.  On  the 
plan  was  a  note  to  this  effect,  "It  is  proposed  to 
leave  half  of  Middle  Park-road  18ft.  wide."  The 
commissioners  sunctioned  the  scheme,  and  the  road, 
which  was  in  fact  called  Sandringham-road,  was 
made.  At  first  the  new  road  was  only  18ft.  wide, 
but  there  was  an  agreement  between  the  defendant 
and  the  commissioners  that  the  defendant  should 
afterwards  give  an  amount  of  land  to  the  north 
sufficient  to  make  the  street  36ft.  wide. 

In  January,  1892,  the  corporation  of  West  Hartle- 
pool made  an  order  for  paving,  &o.,  the  I8ft.  road, 
pfotice  of  this  order  was  served  on  the  defendant  and 
the  other  adjoining  landowners,  none  of  whom,  how- 
ever, executed  any  part  of  the  works  required.  The 
works  were  theraore  done  by  the  corporation, 
the  cost  was  apportioned  by  the  borough  surveyor, 
and  notices  were  sent  to  the  defendant  that  he  had 
been  charged  with  the  two  sums  above  mentioned. 
The  defendant  contended  that  the  charges  were 
enforceable,  if  at  all,  against  one  Muir,  to  whom 

(a.)  Beported  by  B.  C.  Maokbitzie,  Esq.,  Barristor- 
at-Law. 


he  alleged  that  the  whole  of  the  Lynnfield  estate  had 
passed.  The  plaintiffs  then  took  proceedings  before 
the  magistrates,  and  succeeded,  against  Muir.  The 
present  summonses  had  been  issued  against  Muir.  bat 
in  February,  1896,  the  defendant's  name  was  subati- 
stuted  for  Muir's,  on  the  ground  that  Muir  was  simply 
the  defendant's  agent.  At  the  hearing  it  was  proTod 
that  the  defendant  had  thrown  the  a^eed  portion  ol 
his  land  into  the  road,  which  was  thus  made  38ft. 
wide,  and  had  paved,  &c.,  the  new  portion  of  tlie 
road,  the  charges  claimed  being  in  respect  of  the 
other  18ft.  of  the  road. 

Stirling,  J.,  gave  judgment  for  the  plaintifis,  and 
the  defendant  appealed. 

Graham  Hastings,  Q.C\,  and  Strachan,  Q.G.  {W.  d 
Ryde  with  them),  for  the  apjieal. — ^The  magistrate's 
Older  directed  us  to  trespass  upon  another  person's 
land,  and  therefore  cannot  be  enforced.  This  was  not 
a  street,  but  only  half  of  a  street,  and  the  only  oases 
of  half  streets  in  which  the  owners  have  beni  held 
liable  are  under  the  Metropolis  Management  Acts* 
which  give  the  owners  no  power  to  do  the  woilc 
themselves,  and  ^vide  for  an  assessment*  not  an 
apportionment.  When  we  give  a  written  notice 
disputing  the  apportionment,  the  corporation  were 
bound,  under  section  82,  sub-section  5,  to  proceed  by 
arbitration. 

They  also  referred  to  the  West  Hartlepool  Exten- 
sion and  Improvement  Act,  1870  (38  &  39  Yict.  e. 
osiii.),  8!i.  73.  80,  69,  83.  81,  82,  3.  70,  71.  72,  348 ; 
3o0;  Reg,  v.  Swindon  New  Town  Local  Boards  37 
W.  B.  732.  4  Q.  B.  D.  305;  Sandgate  District  Looid 
Board  of  Health  v.  Keene,  [1892]  1  Q.  B.  831,  40  W.  B. 
Dig.  131 ;  Mayor,  (kc,  of  the  Bttrough  of  Folkestone  ▼• 
Brooks,  [1893]30h.  22,  41  W.  B.  Dig.  126 ;  Murray  ▼. 
Epsom  Local  Board,  46  W.  B.  185,  [1897]  1  Ob. 
35 ;  Tidswell  v.  Whitworth,  15  W.  B.  427.  £•  R.  2 
C.  P.  326,  333. 

Huckley,  Q,0.,  Macmorran,  Q.O.,  and  5.  Bm  Lm 
Druce,  for  the  plaintiffs,  were  not  called  upon. 

ItumusY,  M.B.,  stated  the  facts,  and  proooedod: 
Having  regard  to  the  agreement  of  the  parties,  it  is 
impossible  to  treat  Mr.  Boblnson  as  an  adjoining 
owner  having  nothing  whatever  to  do  witb  the  oon- 
struction  of  this  18ft.  street,  or  part  street  I  will  caU 
it  for  the  present,  on  Mr.  CaUendor's  land.  ELe  was 
assenting  to  a  larger  building  scheme,  and  SOTnnlin^ 
to  the  carrying  out  of  that  scheme  pisoemenl — hf 
steps. 

iMow,  the  first  point  which  arises  is  this :  WhoHiflr 
that  18ft.  on  CaUendor's  land  was  a  street  within 
the  meaning  of  section  3  of  the  Act  of  Psaii»> 
ment  to  which  we  have  been  referred.  I  cannot  lor 
a  moment  doubt  it  was;  I  have  not  the  sii^^litest 
doubt  about  it.  What  does  it  matter  whether  the 
street  is  made  piecemeal — whether  one  pari  of  it 
means  one  portion  of  the  whole  width,  but  not  of  the 
whole  length,  or  one  portion  of  the  whole  laofftii,  hot 
not  of  the  whole  width  P  To  say  that  GaUendav^s 
18ft.  strip  is  not  part  of  the  wider  street  wbioh.  wes 
contemplated  appears  to  me  to  be  an  absolutely  on- 
tenable  proposition.  It  is  a  street  for  all  the  puxposss 
of  legislation.  It  is  not  the  less  a  street  beoaiise  it 
was  intended  to  be  widened. 

As  to  the  order  for  paving,  &c.,  it  is  not  neoeasarf 
for  us  to  consider  whetner,  under  this  Act  of  Psviia- 
ment,  if  the  defendant  had  been  no  party  to  these 
proceedings — ^if  there  had  been  no  agreement  by 
him  to  throw  in  18ft.  and  make  the  road  36ft.,  he 
being  an  outsider — and  if  the  attempt  was  to  impose 
upon  him  an  obligation  of  contributing  helf  the 
expense  of  making  the  road  on  CaUendor's  prcmerty  ;^ 
•whether  that  could  be  done  under  this  Act  of  Parlia- 
ment I  do  not  know,  nor  is  it  neoessaiEy  for  as  to 
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ooDiidflr.  The  point  of  this  case  is  that  this  was 
t  itreet,  36ft.  wide,  to  be  made  for  the  common 
bmefit  It  was  as  much  for  the  defendant's  benefit 
M  for  Mr.  Gall«-ndor*8 ;  it  was  a  joint  operation  and 
t  jdnt  oonstmction  from  first  to  last,  to  that  extent. 
Tbocfore  it  appears  to  me  that  we  need  not  trouble 
comlTes  aboat  what  possibly  is  a  much  more  difficult 
qneitioii—as  to  what  would  have  been  the  law  if  the 
defendant  had  been  no  party  to  the  proceedings.  It 
it  atid  that  this  dispute  must  be  settled  by  arbi^tion. 
What  did  the  defendant  do  ?  He  did  not  in  any  way 
dispute  the  apportionment — ^that  is  to  say,  the  amount 
whwh  be  was  asked  to  pay.  He  took  up  a  perfectly 
kgiod  and  perfectly  intelligible  position,  though  in  our 
Qpinion  wronsp — that  he  was  a  person  who  was  not 
vttfain  the  jnnadiotion  of  the  commissioners  or  the  cor- 
pontion  at  all,  and  that  they  had  no  right  whatever 
to  flttke  any  order  upon  him  at  all,  because  he  had  no 
had  whatever  abutting  on  this  street.  His  points  turn 
1900  a  oritioal  eramination  of  the  meaning  of  the  word 
''street,"  and  upon  those  points  we  are  against  him. 
He  dfloied  the  jurisdiction  of  the  commissioners  or  the 
oofporstion,  and  it  appears  to  me  perfectly  impossible 
to  ssy  that  that  is  a  dispute  about  the  apportionment 
by  the  surveyor.  It  is  nothing  of  the  land — ^it  is  far 
from  that. 

We  were  prowod  with  the  case  of  The  SandgcUe 
Dittrid  Boan^  of  HeaUh  v.  JSCeena,  more  particularly 
IB  the  Appeal  Gourt.  I  cannot  help  thinking  that 
Wo^t, }.,  in  his  observations  upop  that  case,  and 
fltiiSog,  J.,  in  his  observations  upon  it,  have  construed 
thst  decision  oonectly.  I  do  not  understand  tha*; 
tkst  ease  goes  the  length  of  saying  that  if  a  person 
tsksi  up  the  position  that  the  looal  authority  hava 
BO  juriMiction  over  him  at  all,  the  matter  is  to  be 
nfaned  back  to  arbitration.  If  there  is  any  distinc- 
tion between  that  case  and  the  present,  it  is  adverse 
to  the  defendant,  the  section  here  in  question  being 
*€■  isTOorable  to  his  contention.  It  seems  to  me 
tut  when  a  man  takes  up  the  position  which  the 
drfendant  did,  it  is  absolutely  impossible  to  hold  that 
th«e  is  a  dispute  about  apportionment.  It  is  nothing 
of  the  kind.  Therefore  the  point  about  arbitration 
rtrolntoly  failii- 

I  do  not  think  there  is  anything  else  to  which  I 
need  oall  attention.  It  is  said  that  there  has  been  a 
hsrdship  cm  the  defendant.  Of  course  we  have 
aoihing  to  do  with  that.  At  first  I  was  not  impressed 
with  that  view  Of  the  case;  but,  having  read  Stir- 
fiijg,  J.'s,  judgment,  I  think  there  may  be  some  hard- 
A9  Qp<m  hun,  bckcause  it  may  be  he  is  not  in  a 
poatian  to  obtain  compensation.  If  so,  he  has  so 
matters  as  to  bring  that  hardship  upon 
Bat  he  is  not  without  remedy,  because,  as 
_,  J.,  pointed  out,  section  349  shows  that  there 
ii  a  oourse  open  to  him  to  have  that  hardship  re- 
dnssed,  if  there  be  hardship  in  it.  It  appears  to  me 
ttst  legallT  he  is  wrong  from  the  beginning  to  the 
«d,  sod  the  wrong  is  attributable  to  the  fact  that  he« 
hsfiiig  agreed  to  contribute  a  strip  of  his  own  land 
ISfL  wide,  has  made  his  building  operations  not  to 
work  in  and  tally.  He  has  only  himself  to  thank  for 
Ms  position.    The  i^peal  must  be  dismissed. 

Gbittt,  LJT. — I  agree.  The  order  under  appeal  is 
SB  erdsr  enloranx  a  charge  under  the  3dOth  section 
of  the  West  HarUepool  Ebctension  and  Improvement 
Afltof  1870.  The  facts  have  already  been  stated  by 
fte  Mflstar  of  the  Bolls,  and  I  shall  not  repeat  them. 
^  When  the  order  to  execute  the  works  of  the  6th  of 
IT,  1892,  was  made  b^  the  corporation,  who  had 
nded  to  the  position  of  the  commissioners, 
of  things  was  this :  the  defendant  had 
agreed  to  oontribate  one-half  of  the  land  necessary 
lor  a  noad  oi  aoft.    The  Oallendors  had  originally 


submitted  plans  to  the  commissioners  in  1878, 
whereby  thev  proposed  that  a  road  of  the  width  of 
36ft.  should  be  made,  they  contributing  one-half — 
namely,  the  half  on  their  own  land.  The  commis- 
nioners,  when  Mr.  Callendor's  proposal  was  brought 
before  them,  refused  to  proceed  until  the  relation  of 
the  defendant  to  this  scheme  had  been  first  duly 
ascertained;  and  in  the  result  the  defendant  entered 
into  a  written  agreement  that  he  would  contribute 
ISft.  toward  this  road  of  36ft.  He  did  not  af;ree  that 
he  would  contribute  it  at  any  particular  time,  nor 
that  he  would  execute  the  work  required  of  himself, 
but  still  he  was  a  party  assenting  to  this  scheme,  and 
that,  I  think,  is  an  innK)rtant  fact  in  this  case.  When 
the  order  of  the  5th  ox  January,  1892,  was  made,  that 
being  the  state  of  circumstances,  a  question  seems  to 
have  been  raised  in  the  argument  whether  that  order 
was  au  order  made  within  the  authority  of  the  80th 
section.  On  looking  at  the  order  and  rcaerrinff  to  the 
surveyor's  plan,  which  forms  part  of  the  order,  it  is 
quite  plain  that  the  prder  related  to  a  street  then  to 
be  made  of  18ft.  wide.  Putting  the  other  circum- 
stances that  I  have  already  stated  in  connection  with 
that  order,  no  doubt  there  was  a  street  of  36ft.  in 
contem^tion ;  but  it  was  part  of  this  contemplated 
36ft.  road  that  was  then  under  consideration,  and 
which  was  then  ordered  to  be  made.  The  order 
plainly  refers  to  the  18ft.  street,  and  that  appears  to 
me  to  be  a  street  or  part  of  a  street  witkin  the 
meaning  of  the  Act  of  1870. 

It  was  urged  that  the  urbau  authority  had  no 
jurisdiction  to  make  an  order  for  the  execution  of 
works  upon  a  street  less  than  36ft.  wide ;  but  I  refer 
to  the  73rd  section,  which,  no  doubt,  savs  that 
*«  Every  new  street  intended  for  carriage  tra£9lc  shall 
be  laid  out  and  formed  at  least  36ft.  wide  unless  " — 
and  then  there  follow  certain  circumstances  which 
are  mentioned,  and  the  section  winds  up  by  saying, 
**  or  on  account  of  other  special  circumstances  stated 
in  the  order."  Here  there  were  special  circumstances 
to  bring  the  case  within  that  7SSrd  section— namely, 
the  circumstances  that  I  have  already  shortly  stated, 
that  the  defendant,  who  was  the  adjoining  owner, 
had  agreed  to  contribute  one-half  of  the  36ft.  road. 
I  entertain  no  doubt  that  the  street  mentioned  in 
the  order  of  the  5th  of  January,  1892,  was  a  street 
or  j)art  of  a  street  within  the  meaning  of  this  Aot» 
The  result  is  that  in  my  opinion  the  order  of  the  5th 
of  January,  1892,  was  made  within  the  authority  of 
the  Act,  and  it  was  served  according  to  the  Act  upon 
the  defendant;  and  I  can  see  nothing  in  the 
objection  which  was  raised,  that  the  land  charged 
would  include  the  land  he  had  agreed  to  contribute 
towards  the  street.  It  may  be  that  by  reason  of 
subsequent  events  that  charge  had  become  unenforce- 
able against  that  particular  portion  of  the  land — 
namely,  the  18ft.  which  he  was  to  contribute. 
There  was  a  charge  upon  it  at  the  time,  although 
a  charge  which,  in  the  events  that  have  happened, 
bus  become  unimportant  and  unenforceable ;  because, 
I  take  it  that  it  could  not  be  said  that  there  would 
be  jurisdiction  to  sell  that  part  of  the  land  which  is 
uow  a  part  of  a  public  street.  I  mention  that  point 
because  it  was  strongly  urged  on  the  appeal ;  but  it 
appears  to  me  that  it  is  one  which,  though  proper  to 
notice,  has  no  force  in  it  whatever. 

The  other  point  is  a  Ymy  simple  one,  and  it  turns 
upon  the  82nd  section,  wmch  section  deals  with  the 
case  of  the  work  not  being  done.  Well,  the  work 
was  not  done  within  the  time  mentioned  by  the  Act, 
one  month.  Then  the  section  enaots,  under  a 
separate  head,  first,  that  the  commissionerB  may  do 
the  work  themselTes;  secondly,  that  the  oommia- 
sioners  may  charge  the  Bereral  owners  of  the  bnild- 
ings  or  lands  in  the  street  with  the  ezpeoses ;  then 
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the  3id  8nb-B6otion  shows  that  "new  street 
expenses  "  are  to  be  oharged  to  the  owners  in  pro- 
portion to  the  extent  of  the  frontage  of  their 
bidlcUngs  and  lands  in  the  street;  and  then  oomes 
the  4th  sub-section,  and  upon  this  it  is  said  that 
there  was  a  condition  premdent  to  suing  and  en- 
forcing the  charge  that  the  parties  should  ha^e 
gone  to  arbitration ;  and  unless  they  had  the  di^ipute 
which  arose  between  them  settled  by  arbitration 
there  was  no  right  on  the  part  of  the  plaintiffs  to 
sedc  to  enforce  the  charge.  I  think  that  argument 
cannot  be  sustained.  The  4th  sub-section  says  that 
the  proportion  is  to  be  ascertained  by  the  surveyor, 
whi(dL  was  done ;  and  that  the  apportionment  is  to  be 
binding  and  concludve  on  all  parties  unless  the  same 
is  by  written  notice  disputed  within  one  month  from 
the  time  of  notice  being  given  by  the  commissioners 
of  the  apportionment ;  and  any  such  dispute  shall  be 
settied  by  arbitration.  I  refer  also  to  the  6th  sub- 
section, which  enacts  that,  notwithstanding  any  dis- 
pute, interest  on  new  street  expenses  shall  commence 
as  against  each  owner  from  the  expiration  of  one 
month  from  the  time  of  demand  by  the  commis- 
sioners of  his  porportion  of  new  street  expeuses. 

Now,  I  do  not  find  that  any  difficulty  in  the  way 
of  the  plaintifib  arises  by  reason  of  these  sub-sections. 
The  dispute  must  be  a  dispute  plainly  under  the  4th 
sub-section  in  relation  to  the  apportionment.  There 
was  no  such  dispute.  If  there  had  been  such  a 
dispute  the  arbitrator  would  have  been  competent  to 
enter  upon  it,  and,  I  do  not  doubt,  would  have 
decided  it,  or  sent  a  special  case  to  the  court  if 
he  thought  it  was  proper  for  him  to  do  so.  He 
would  have  been  the  right  person  to  decide  a  dispute 
of  that  kind ;  but  on  the  xacts  of  this  case  there  was 
no  such  dispute.  The  dispute  really  was  with 
reference  to  the  2nd  sub-section,  and  generally  on 
the  Act,  that  the  commissioners,  or  the  urban 
authority  who  had  become  substituted  in  their  place 
under  the  Act,  had  no  jurisdiction  to  make  the 
duffge.  I  tiunk,  therefore,  that  portion  of  the  case 
falls  to  the  ground. 

It  is  not  necessary  for  me  to  say  anything  about 
the  249th  section,  or  any  of  the  subordmate  parts  of 
the  case,  after  the  judgment  of  the  Master  of  the 
Bolls,  in  which  I  concur. 

•  Yattqhan  Williams,  L.  J.— I  only  wish  to  add  a 
few  words.  Speaking  for  myself,  my  conclusion 
is  based  entirely  upon  the  fact  that  the  street 
dealt  with  here  is  the  18ft.  street,  and  that  the 
appellant  had  land  abutting  on  this  street  within  the 
meaning  of  the  69th  section.  My  conclusion  would 
have  b^  exactly  the  same  whether  or  not  there  had 
been  the  agreement  of  1878  relating  to  a  subsequent 
extension  of  that  street. 

The  only  other  thing  that  I  wish  to  say  is  that  I 
have  arrived  at  no  conclusion  myself  as  to  whether,  in 
the  case  of  the  Sandgate  District  Local  Board  of  Health 
T.  KeenCt  there  was  a  decision  that  under  the  Public 
Health  Act,  1875,  arbitration  is  a  condition  precedent 
to  the  right  to  recover  even  in  cases  where  the  dis- 
pute is  a  dispute  as  to  liability  only,  but  I  do  not 
think  it  is  necessary  to  decide  that  in  the  present 
case. 

For  the  reasons  given  by  the  Master  of  the  Bolls, 
under  this  Act  of  Parliament  it  seems  to  me,  there- 
can  be  no  doubt  that  there  is  no  need  to  go  to 
arbitration  in  cases  where  liability  only  is  disputed, 
Itfid  the  apportionment  is  not  disputed. 

Appeal  ditmia^edi 

Solicitors,  Belt,  Brodrick,  d:  Gray,  for  Harrison  A 
Barkert  West  Hartiepool;  Baker,  Lees,  dn  PosUe- 
ihwaUe,  iot  H.  Simpiot^  West  HartiepooL 


Nov.  18» 


Stg^  a^wn  Of  Swtitt. 

Chan.  Div.    | 
Eekewich,  J.  j 

In  re  Httghes. 
Brandon  t^.  HuaHSS.  (a.) 

Married  woman  —  Protection  order — OojUrad — Fwbb 
sole — AppointTnent — General  power — Adminiairatum 
— Property  liable  to  debts  and  liabilities — Ma;lrinumial 
Causes  Act,  1857  (20  d;  21  Vict.  c.  85).  m.  21,  25,  26. 

A  married  woman  who  has  obtained  a  protection  ordtr 
under  the  Matrimonial  Causes  Act,  1857,  is  to  be  regatrdti 
CLS  a  feme  sole  for  tJ^  purposes  of  contract.  Gonae^ 
quently,  where  a  married  woman  has  obtained  autk  oa 
order,  funds  appointed  by  her  by  wiU,  in  exercise  of  a 
general  power  of  appointment  conferred  upon  her  hy  « 
deed  executed  in  1894,  and  consiituting  her  sole  property, 
wiU  become  liable  for  a  debt  contracted  by  her  in  18M, 
subsequent  to  the  protection  order,  and  her  creditor  obs 
come  in  and  prove  for  his  debt  in  the  adnUnietraiiou  of 
her  estate. 

Adjourned  summons. 

In  the  month  of  February,  1880,  Mrs.  Walker, 
otherwise  Hughes,  obtained  a  protection  order  agiiost 
her  husband  under  section  21  of  the  ICatrimooial 
Causes  Act,  1857.    This  order  was  never  discharged. 

By  au  indenture  dated  the  6th  of  March,  1880,  Mrs. 
Walker  covenanted  with  Mr.  J.  C.  Stogdontopsy 
him  the  sum  of  £450  and  any  other  sum  which  might 
become  due  on  the  footinfp  of  the  security  tiiereia 
contained  on  the  30th  of  March  following,  together 
with  interest  thereon  in  the  meantime  at  the  rsfte 
therein  mentioned.     The  money  was  not  pud. 

Mrs.  Walker  died  on  the  24th  of  March,  189S. 
having  by  her  will  appointed  certain  funds  orsr 
which  she  had  a  general  power  of  appointment  midv 
a  certain  indenture  dated  the  23ra  of  July,  1894. 
The  funds  so  appointed  constituted  all  Mrs.  Walher'i 
property  at  her  death. 

This  was  a  summons  in  an  action  for  tlie  adndnit- 
tration  of  her  estate,  by  the  assignee  of  Mr.  Stogdon, 
asking  that  his  claim  to  prove  as  a  creditor  of  Ifn. 
Walker's  estate  for  {inter  alia)  thA  £450  and  interert 
due  under  the  contract  contained  in  the  indenture  of 
the  6th  of  March,  1880,  might  be  allowed. 

Warrington,  Q.C.,  and  Dauney,  for  8togdaii*i 
assignee. — After  the  protection  order  had  beat 
obtained  Mrs.  Walker  must  be  regarded  asajto 
sole  in  respect  of  all  her  contracts  by  virtue  of  seetioal 
21  and  26  of  the  Matrimonial  Causes  Act»  1857,  sal 
this  sum  must  be  treated  as  a  debt  due  from  her.  la 
exercising  by  her  will  the  general  power  of  appoiafe- 
ment  she  made  this  property  her  own,  and  it  ii 
liable  for  her  debts :  In  re  Ann,  WUson  v.  Ann^  [1891] 
1  Ch.  549. 

Tanner,  for  the  executor.— I  submit  that  this  ii 
a  case  under  section  25  of  the  Act.  It  is  a  esu 
affecting  ^e  married  woman's  property  and  not  hti 
contract,  and  her  property  is  subject  to  the  sum 
restrictions  after  she  has  obtained  a  proteotioQ  cite  i 
as  it  was  subject  to  before  the  order :  Hill  ▼.  Oocpstf  ! 
41  W.  B.  500,  [1893]  2  a  B.  85,  referring  to  WmUt* 
Morland',  36  W.  B.  484,  38  Ch.  D.  135.  Bemaimali 
as  she  does,  a  married  woman,  she  can  contract  as  a 
married  woman  and  not  otherwise.  On  the  questioa 
of  the  power  of  appointment — ^in  the  coae  of  /a  re 
Ann,  the  wife's  liabilities  arose  after  the  Msnifld 
Woman's  Property  Act,  18^2,  but  in  the  case  of  In'ft 
Boper,  36  W.  B.  750,  39  Ch.  D.  482,  they  aroee  prior 

(a.)  Beported  by  B.  J.  A.  MOBRISON,  Esq.,  Barriskar- 
at-Law. 
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to  the  Act,  and  it  was  there  held  that  the  appointed 
fond  was  not  liable. 

TTcrrriiiyiofi,  Q.C.,  in  reply.  —  Hifl  v.  Cooper 
did  not  deal  at  all  with  section  26  of  the  Matri- 
monial Oaaaofl  Act,  1867.  The  marriage  tie  is  not 
•evered  1^  the  judicial  separation,  bnt  uie  is  a  feme 
tok  for  the  purposes  of  oontraot.  In  re  Bqp^  is  not 
an  authority  on  this  point. 

Kbkkwich,  J. — ^It  seems  to  me  that  I  cannot  reject 
this  daim  wi^out  saying  that  the  Act  of  1857  does 
not  mean  what  it  says.  Section  21  of  the  Act  says 
that  if  any  such  order  for  protection,  as  is  contem- 
nhtsd  Vy  that  section,  be  made,  ''the  wife  shall 
anriiiff  the  oontinnance  thereof  be  and  be  deemed  to 
barebeeo,  dnring  snch  desertion  of  her,  in  the  like 
pootion  in  all  respects,  with  regard  to  property  and 
sontraets,  and  soing  and  being  sued,  as  she  would  be 
mdertlus  Act  if  we  obtained  a  decree  of  judicial 
•eparation."  Then  on  turning  to  section  26  of  the 
Art  I  find  that  "  in  every  case  of  a  judicial  separation 
the  wife  8hall«  whilst  so  separated,  be  considered  as  a 
/oae  mU  for  tiie  purposes  of  contract,  and  wrongs  and 
iBJaiiBB,  and  suing  and  being  sued  in  any  civil  pro- 
esedfasg."  It  has  been  urged  in  argument  that  in 
the  present  case  we  are  deaBng  with  the  property  of 
Oe  wife  and  not  with  her  contract,  and  the  case  of 
HiU  V.  Cooper  was  relied  upon  in  support  of  that 
sigimient.  That  was  a  case  which  decided  that  a 
Bsnied  woman  who  has  obtained  a  protection  order 
still  retains  the  status  of  a  married  woman,  and  that 
«T  property  which  she  is  restrained  from  anticipating 
itm  remains  subject  to  the  restraint  as  Tegma  so 
mch  of  it  as  beoune  her  property  before  the  order 
was  obtained.  That  case  was  oeoided  under  section 
S$of  the  Act,  which  says  that  ''in  every  case  of  a 
iodiaal  separation  the  wife  shall  from  the  date  of  the 
and  whilst  the  separation  shall  continue,  be 
i  as  tk/eme  eoU  with  respect  to  property  of 
,  dsaoription  which  she  may  acquire  or  which 

.  come  to  or  devolve  upon  her."  The  case  of  HiU 
r.  Cooper  does  not,  however,  deal  with  the  ques- 
Ikn  before  me^  for  I  am  dealing  with  a  question 
rf  eontraot  and  not  of  property.  Sections  21  and 
H^  read  together,  say  that  a  married  woman  shall 
b  ooosidered  as  a  feme  sole  for  the  purposes  of 
Ktttract»  and  therefore  I  think  she  can  enter  into  a 
mtraet  freed  from  those  restrictions  which  are  im- 
1  jmon  married  women  for  their  own  protection. 
WaUkar  did  enter  into  such  a  contract  with  Mr. 
I  dedde  this  case  simply  in  relation  to  the 
order,  and  therefore  I  do  not  refer  to  In 
$Anm^  which  was  a  case  upon  a  different  statute, 
■d  does  not  apply.  I  rely  simply  on  the  21st  and 
I&  aeetioDa  of  the  statute ;  the  counsel  engaged  in 
lis  CMS  have  not  cited  to  me  any  case  which  helps 
H^  and  therefore  I  think  the  better  plan  is  to  treat 
ksAoiaameaning  whatitsaya— viz.,  that  the  wife 
\io  be  iwaxded  as  a/eme  edle.  At  the  date  of  the 
WtEKt  ahe  was  a  married  woman  under  that  ^ro- 
ilion  order,  and  therefore  was  entitled  to  enter  mto 
itooontraet  with  Stogdon,  and  having  afterwards 
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■niied  a  general  power  of  appointment,  she  could 
te  into  engagements  for  wnich  her  estate  was 
Mb,  and  the  court  always  treats  the  engagements 
nan  as  her  debts  and  liabilities.  The 
,  therefore,  of  Mr.  Stogdon  can  come  into  this 
action  and  prove  for  his  debt. 

I,  J*  O.  Stogdon;  O.  8.  A  H.  Brandon. 


Q.  B.  Div.  I 

(Lawrance  aud  Collins,  JJ.)  J 

Grange  {Appelldnt)  v.  Siloook  {Beepondent).  (a.) 

Animal — Dog — Injury  done  to  catUe  or  eheep— Liability 
of  owner  of  dog—Doge  Act,  1865  (28  <fc  29  Vict.  c. 
60),  8. 1. 

A  dog  chanced  to  worry  and  kiU  a  sheep  which  woA 
treepaesing  an  the  land  of  the  owner  of  the  dog. 

Held,  that,  the  words  of  section  1  of  the  Dogs  Act, 
1865,  being  absolute,  the  owner  of  the  dog  was  liable  in 
damages. 

Semble  (per  (Collins,  J.),  there  might  be  oases,  how- 
ever, wfiere  some  qualifying  prooiso  ought  to  be  read  into 
t?ie  section.    . 

Case  stated  by  j  ustices  for  the  city  of  Sheffield. 

The  phdntiff,  Silcock,  summoned  the  defendant, 
Grange,  under  section  1  of  the  Dogs  Act,  1865,  for 
the  value  of  a  sheep  which  had  been  worried  and 
killed  by  the  defendant's  dog.  At  the  time  that  the 
dog  worried  and  killed  the  sheep,  such  tiheep  with  a 
number  of  others  was  trespassing  on  the  defendant's 
field.  The  lands  of  the  plaintiff  and  the  defendant 
adjoined,  and  were  separated  by  a  stone  fence  about 
four  feet  high.  The  sheep  were  Scotch  homed 
sheep,  and  were  capable  of  jumping  any  ordinary 
fence.  They  had  frequently  ffone  over  the  stone 
fence  on  to  the  defendant's  land,  aud  he  had  com- 
plained to  the  plaintiff  of  their  doing  so  on  several 
occasions.  The  land  being  of  a  moorland  character 
it  was  admitted  that  very  little  damage  was  done  by 
sheep  trespassing.  At  the  time  when  the  sheep  was 
worried  by  the  dog  the  plaintiff  or  his  servants  were 
driving  such  sheep  off  the  defendant's  land.  The 
defendant  did  not  allege  that  he  bad  made  any 
attempt  to  protect  his  field,  either  by  empouoding 
the  sheep  or  claiming  compensation  for  damage  done, 
but  he  contended  that  he  was  not  liable  in  that  the 
sheep  were  trespassing  on  his  land,  where  his  dog 
had  a  right  to  be  for  the  purpose  of  protecting  his 
grass,  and  that  a^  the  plaintiff  had  been  warned  to 
keep  his  sheep  within  bounds  he  was  guilty  of  neg- 
ligence in  allowing  them  to  stray. 

The  justices  expressed  their  decision  thus :  *'  We 
were  of  opinion  that  under  the  very  definite  words  of 
section  1  of  the  Doffs  Act,  1865,  '  the  owner  of  every 
dog  shall  be  liable  in  damages  for  injury  done  to  any 
cattle  or  sheep  by  his  dog,  and  it  shall  not  be  necessazr 
to  show  a  previous  mischievous  propensity  in  such 
dog  or  the  owner's  knowledge  of  such  previous 
propensity  or  that  the  injury  was  attributable  to 
neglect  on  part  of  such  owner,'  we  were  not  called 
upon  or  entitled  to  take  into  consideration  the 
questions  which  might  have  arisen  between  the  parties 
in  an  action  for  trespass  by  or  injury  to  the  sheep  in 
another  court,  but  that  the  dog-owner  was  under 
that  section  Ihkble  before  us  for  the  injury  done  to  the 
sheep  by  his  dog,  about  which,  as  a  fact,  there  was 
no  dispute,  and  that  therefore  we  had  no  other 
course  than  to  construe  literally  the  words  of  the 
section,  and  to  enforce  by  our  own  order  the  payment 
of  the  amount  of  such  injury."  The  juslicrs 
accordingly  made  an  order  for  payment  by  the 
dog-owner  of  15s.  for  damages  and  6s.  for  costs. 

The  defendant  appealed. 

Arthur  Sims,  for  the  dog-owner.— The  justices  are 
wrong  in  the  view  they  have  taken  of  the  section. 
The  circumstances  in  each  case  ought  to  be  considered, 
otherwise  the  effect  of  the  section  is  that  the  dog- 
owner,  alUiough  miheard,  is  to  be  held  liable  for 
damages  on  proof  that  his  dog  had  in  fact  worried  or 

(a.)  Beport»d  by  Ebsxins  BB£D,  Beq.,  Barrister- 
at-Law. 
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killed  sheep  or  cattle.  The  Act  merely  renders  proof 
of  "  scienter "  no  longer  necessary  evidence,  but  the 
owner  of  the  animal  at  fault  may  escape  from 
damages  bj  proving  negligence  on  the  part  of  the 
person  damung  damages:  Fletcher  y.  Eylanda,  14 
W»  B«  799. 

Storry  Deana,  for  the  informant,  was  not  called 
upon  to  argue. 

Lawrajtoe,  J. — I  think  the  lostices  were  right, 
and  therefore  the  appeal  fails.  The  facts  in  this  case 
are  perfectly  clear  and  not  in  dispute.  Had  they 
been  somewhat  different  an  interesting  q  uestion  might 
have  been  raLsed  as  to  the  dog-owner's  liability  under 
the  Act.  In  this  instance  it  was  the  owner  of  the 
sheep  who  drove  them  off  the  defendant's  land,  and 
while  doing  so  the  defendant's  dog  came  up,  without 
his  master's  kuowledge  and  without  having,  there- 
fore, been  sent  there  by  his  master,  and  instead  of 
assisting  the  plaintiff  to  do  that  which  his  master 
would  have  had  clearly  a  right  to  do — ^namely,  to 
drive  the  sheep  off  his  land — the  dog  set  to,  worried, 
and  killed  a  sheep.  The  statute  certainly  altered  the 
law,  making  it  no  longer  necessary,  before  the  owner 
of  the  injured  cattle  or  sheep  could  recover,  for  him 
to  prove  *'a  previous  mischievous  propensity  or  the 
owner's  knowledge  of  such  previous  propensity  "  in 
the  dog.  There  is  nothing  in  the  Act,  so  far  as  I 
read  it,  which  admits  of  a  defence,  in  circumstances 
such  as  these,  being  successfully  raised.  It  seems  to 
me,  indeed,  to  be  a  patent  example  of  the  very 
kind  of  case  the  statute  was  especially  intended  to 
cover. 

O0LLIN8,  J. — I  concur.  The  words  of  the  statute 
are  absolute  and  make  no  exception  in  favour  of  a  dog 
who  has  worried  and  killed  a  sheep  he  found  tres- 
passing on  his  niaster's  land.  I  do  not  desire  to  ^ve 
any  opinion  on  points  of  construction  of  the  section, 
whioh  are  not  really  before  the  court,  but  I  can 
conceive  cases  which  would  render  it  necessary  to 
read  some  qualification  into  the  literal  meaning  of 
the  words  of  this  section  as  they  now  stand,  ^^e, 
for  instance,  this  case :  A  wild  bull  escapes  into  a 
man's  field.  The  owner  of  the  field  jmts  his  dog  upon 
the  bull  to  turn  him  out.  The  dog  in  doing  so  bites 
the  bull.  In  such  a  case  surely  the  owner  of  the  dog 
would  not  be  liable  in  damages,  and,  therefore,  the 
section  would  have  to  be  read  as  if  there  were 
quailifying  words  to  the  effect  that  the  owner  of  the 
aog  should  be  liable  unless  some  legal  justification  for 
so  employing  the  dog  can  be  shewn.  Such  a  question 
does  not  arise  here.  It  is  clear  that  the  dog  could 
not  be  in  a  better  position  than  lus  master  in  respect 
of  this  wrongful  act.  The  right  of  the  owner  of  any 
land  upon  which  his  neighbour's  cattle  have  tres- 
passed is  to  remove  them,  using  only  sudi  violence  in 
so  doing  as  is  necessary  to  enforce  his  right.  Here 
the  dog  killed  the  sheep.  His  master,  therefore,  is 
dearly  liable. 

Appeal  diamissed.    Leave  to  appeal  refaeed* 

Solicitors  for  the  appellant,  Campion  A  Simmona, 
for  A.  Muir  Wifaon,  Sheffield. 

Solicitors  for  the  respondent.  A,  8.  E,  DoyU,  for 
C.  BobinaoHf  Sheffield. 


Dec.  15. 


Q.  B.  Div.  } 

(Chnmtham  and  Cbannell,  JJ.)  j 

Glifforo  v.  Thahes  Ironworks  Co.  (a.) 

County  court— Appeal  — Point  not  raiaed  at  trial  — 

{a,)   Reported  by  G.  G.  Wxlbratiam,   Esq..    Hitr- 
rister-at-Law. 


County  Gourta  Act,  1888  (51  di   52  Vid.  c.  43),  «. 
120,  and  following  sectiona. 

Under  the  proviaiona  of  aection  120  and  thefcUowiag 
aectiona  of  tJ^e  County  Courta  Act,  1888,  the  cmiatioa 
of  the  judge  to  direct  the  jury  aa  to  ika  law  ia 
a  point  of  law,  which  muat  be  raiaed  and  auhwuUed  te 
the  judge  at  the  trial  in  order  to  entitle  the  party  com' 
plaining  thereof  to  appeal. 

Appeal  from  the  Bow  County  Court. 

The  action  was  an  action  for  damages  forpenonal 
injuries.  The  jury  returned  a  verdict  for  the  platQ- 
tiff.  The  defendants  appealed,  on  the  groonds  (1) 
that  there  was  no  evidence  proper  to  go  to  the  juy ; 
(2)  that  the  learned  judge  misdirected  tiie  jury  by 
omitting  to  direct  them  as  to  negligence  and  ooft- 
tributory  negl'gence,  and  by  omitting  to  teQ  thsni 
that  if  the  pTaiutiff  was  the  author  of  his  own  injoiy 
he  could  not  recover. 

E.  Morten,  for  the  respondent,  raised  the  prelimi- 
nary objection  that  no  point  of  law  was  takm 
in  the  court  below,  and  dted  Smith  ▼.  Baker  Jt  Sona, 
40  W.  R.  392,  [1891]  A.  0.  325. 

Jdf,  Q.C.  {MorUn  Smith  with  him),  for  the  appel- 
lant.— Where  the  point  of  law  arises  daring  ths 
summing  up  of  the  learned  judg^  it  is  not  necessarf 
to  take  it  in  order  to  establish  a  right  of  appial,  nor 
would  it  be  practicable  to  do  so:  Barber  v.  B»rt, 
42  W.  R.  572,  [1894]  2  Q.  B.  437. 

Grahthah,  J. — I  see  no  difficulty  in  counsel  dcav- 
ing  the  judge's  attention  to  a  misdirection  at  the  trial 

Chaxnell,  J.— The  court  has  no  jurisdiotioa  to 
hear  this  appeal.  By  the  County  Courts  Act  only  s 
limited  ri^ht  of  appeal  is  given.  Every  now  sad 
then  a  point  may  arise  which  could  not  have  beea 
taken  at  the  trial.  But  here  both  grounds  of  appail 
are  points  which  could  have  been  taken  at  the  trial. 

Solicitors  for  the  appellants,  Wataon,  Sana,  Jb  Boom* 

Solicitors  for  the  respondent,  Shaen^  Rmooe,  t 
Maaaey, 


Deo.  3. 


iSoutt  Of  Appeal* 

Prom  Q.  B.  Div.         ) 

(A.  L.  Smith,  Riflrby,  and  [ 

GoUins,  L.JJ.)  ) 

In  re  ESTATE  Duty  payablb  on  the  Death  qv 
THE  Second  Earl  Cowlbt.  (a.) 

Inland  revenue—Estate  duty — Settled  property — Vaim 

of  property  passing  on  death — Mortgage  created  If  ■ 

tenant  for  life  ami  remainderman — AnnuUjf  charf^^ 

upon  estate  in  favour  of  remainderman  during  lift 

tenant  for  life— Finance  Act,  1894  (57  A  58  Vkt. 

30),  M.  1,  2,  7. 

Property  waa  aettled  upon  a  peraan  for  life,  wd 

remainder  to  hia  aon  in  tail*     The  tenanta  for  life  aa 

in  tail,  by  deed  barred  the  entail  and  reaerved  to  them 

aelvea  a  joint  power  of  appointment  over  the  properiy,  li 

limitation  in  default  of  the  exerciae  of  the  power  60a 

to  the  father  for  life,  with  remainder  to  the  aon  in  iaU 

They  thm  joined  in  creating  mortgagee  wherehv,  in  fl 

exercise  of  their  joint  power  of  appointnhent  and  byviiU 

of  their  reapective  eatatea,  they  conveyed  the  properly  « 

fee  simple  to  the  mortgagees  to  aecure  £230,000.     PieHi 

thia  sum  waa  applied  for  the  benefit  of  the  tenaaUfor  lifi 

the  remainder  being  paid  to  or  for  the  hetu^  of  tk 


(a.)  Reported  by  W.  P.  Barry,  Esq.,  Barristsr* 
at-Law. 
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tenant  in  tail.  By  a  re-seUUment  subeequently  executed 
this  property  was  charged  vnth  an  annuHy  of  £3«000  in 
favour  of  the  tenant  in  tail  duriny  the  h'fv  of  tht  tenant 
for  life.     The  tenant  for  life  died  in  1895. 

HM,  ihai^  in  determining  the  value  of  the  property 
passing  on  the  death  of  the  tenant  for  life,  no  deduction 
amJd  be  made  in  respect  of  either  (1)  the  £230.000 ;  or 
(2)  the  capital  value  of  the  annuity  of  £3.000. 

Decision  of  the  Divisional  Court  (45  W.  R.  538, 
[1897]  2  Q.  B.  47)  reversed  as  to  {I)  and  confirmed  as 
to  [2). 

Appeal  from  the  judgment  of  a  Diyisional  Court 
(PoUock,  B.,  and  Brooe,  J.)  apon  a  petition  of  the 
tliiid  Earl  Cowley  under  BtKStiou  10,  sub-section  1, 
of  the  Finiinoe  Act,  1894,  from  the  decision  of  the 
Oommisnonera  of  Inland  Revenue  (reported  45  W.  R. 
538;  [1897]  2  Q.  B.  47). 

By  hia  will  dated  the  27th  of  June.  1863,  and 
proved  on  the  20th  of  August  in  the  same  year,  the 
late  Barl  of  Momington  devised  his  real  estate  t«>  the 
08^  of  tmstees  upon  trust  to  pay  the  interest  on  cer- 
hun  mortgage  debts  (all  aiuoe  discharged)  and  to  pay 
eertain  annuities.  Subject  and  charged  as  above 
mentioned,  the  testator's  real  estate  was  to  be  held 
apon  tmst  for  the  first  Earl  Cowley  for  life,  and 
■ft<*r  his  death  for  the  second  earl  for  life,  and  after 
the  death  of  the  second  earl  for  the  first  and  every 
other  son  of  the  second  earl  successively  in  remainder 
in  tail  male  with  remainders  over.  The  will  also 
gave  powers  to  the  tenants  for  life  of  jointuring  and 
dbargmg  portions. 

The  first  earl  died  on  the  15th  of  July,  1884,  and 
his  eldest  son,  the  second  earl,  thereupon  succeeded 
inposseaaion  to  the  estates  and  iutf  rests  conferred 
upon  him  by  the  above  will 

By  a  deed-poll  of  the  1st  of  April,  1865,  the  second 
earl,  in  exercise  of  his  power  of  jointuring  under  the 
above  will,  appointed  a  yearly  rent-charge  of  £500  to 
Ub  wife  Emily  Gwendolen  Countess  Cowley  for  her 
hfe,  if  she  should  survive  him,  to  be  charged  on  the 
tmst  estates. 

By  virtne  of  divers  indentures  the  life  interest  of 
tiie  second  earl  in  the  trust  estates  (and  certain 
polioMS  on  his  life)  became  charged  with  payment  to 
the  London  Assurance  Corporation  of  several 
mnuities  daring  his  life  redeemable  on  payment  of 
the  ptincipal  sum  of  £64,248,  and  also  with  sever>il 
mortgage  debts  amounting  together  to  the  prin*  ipal 
■m  of  £80,000. 

Ihe  petitioner  (then  Viscount  Dangan)  was  the 
only  son  of  the  second  earl,  and  attained  the  age  of 
tvoity-oiie  years  in  his  father's  lifetime  on  the  13th 
of  January,  1887. 

On  the  14th  of  January,  1887,  the  second  earl  and 
the  petitioner  executed  a  disentailing  deed  (which  was 
dnly  enrolled)  whereby  the  interests  in  the  trust 
pwyetty  created  by  or  under  the  powers  of  the  above 
wilf  tfid  preceding  the  estate  tall  of  the  petitioner 
(czespt  the  life  estate  of  the  second  earl)  were  pre- 
served, and  subject  thereto  the  trust  estates  were 
linited  to  snch  uses  and  subject  to  such  powers  as 
te  second  earl  and  the  petitioner  should  jointly 
appomtk  and  in  default  of  such  appointment  to  the 
OSS  of  the  second  earl  for  life  by  way  of  restoration  of 
te  estate  vested  in  him  immediately  before  the 
exeeation  of  that  deed  with  all  powers  annexed 
theeeto,  and  .after  his  death  to  certain  uses  to  secure 
a  jointore  of  £2,000  per  annum  to  the  Countess 
Eoily  Gwendolen  and  to  secure  portions  and  to 
eoaUe  the  petitioner  to  create  a  jointure  for  his 
widow  (if  any)  with  remainder  to  the  use  of  the 
f^^^^jn^  in  tail  male  with  remainders  over. 

In  the  year   1888  an  arrangement   was  effected 
:  mdflr  wiuttb.  tiie  Prudential  Assurance  Co.  paid  off 


the  mortgage  debts  owing,  and  redeemed  the  annui- 
ties payable  to  the  London  Assurance  Co.  (taking 
tranners  of  their  securities)  and  made  a  f urt  her 
advance  to  the  second  earl  and  the  petitioner  jointly, 
the  total  sum  so  paid  or  advanced  by  the  Prudential 
being  £210,000.  That  sum  was  secured  to  the  Pru- 
dential by  a  mortgage  of  the  8th  of  June,  1888,  to 
which  tiie  second  earl,  the  petitioner,  and  the 
Countess  Emily  Gwendolen  (who  joined  for  the  pur- 
pose of  postponing  her  jointure)  were  parties.  By 
this  mbrt»age,  after  a  joint  and  several  covenant  by 
the  second  earl  and  the  petitioner  to  pay  the  prin- 
cipal sum  of  £210,000  and  interest,  the  second  earl 
and  the  petitioner  in  exercise  of  the  power  of 
appointment  vested  in  them  by  the  disentailing  deed 
of  the  14th  of  January,  1887,  appointed,  and  also  by 
virtue  of  their  respective  estates  and  interests  therein 
conveyed,  the  trust  property  to  the  Prudential  in  fee 
simple  (subject  to  the  annuities  then  subi^istlng  under 
the  will  of  Lord  Momington)  by  way  of  mortgage 
to  secure  the  said  principal  sum  and  interest. 

Bv  a  deed  of  resettlement  of  the  9th  of  June, 
1888,  after  recitals  stating  that  part  of  the  £210,000 
advanced  by  the  Prudential  was  applied  in  discharg- 
ing incumbrances  on  the  life  estate  of  the  second 
earl,  and  that  the  mortgage  to  the  Prudential  was 
executed  by  the  petitioner  on  an  express  agreement 
that  the  second  earl  should  join  with  him  in  execut- 
ing the  present  deed,  the  second  earl  and  the 
petitioner,  in  exercise  of  their  joint  power  under  the 
disentuUnff  deed,  appointed  that  (subject  as  in  that 
deed  mentioned  and  to  the  mortgage  to  the  Pru- 
dential) the  tnistees  should  hold  the  trust  property  in 
default  of  and  subject  to  any  appointment  under  the 
joint  power  upon  trust  that  the  petitioner  should 
receive,  during  the  life  of  the  second  earl,  an  annuity 
which,  at  the  death  of  the  second  earl,  amounted  to 
£3,000  a  year ;  and  subject  thereto  in  trust  for  the 
second  earl  for  life  by  way  of  restoration  of  his  life 
estate  under  the  will  of  Lord  Momington,  and  after 
his  death  upon  trust  for  the  x>otitioner  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainders  over.  The  resettlement  also  con- 
tained a  provision  to  the  effect  that  as  between  the 
second  earl  and  the  petitioner  the  second  earl  should, 
during  his  life,  be  primarily  liable  for  the  payment 
of  the  interest  on  the  mortgage  debt  of  £210,000. 

By  subsequent  deeds  the  trust  estates  were  further 
charged  by  ttte  second  earl  and  the  petitioner  to 
secure  various  sums  expressed  to  be  advanced  to  them 
by  the  Prudential. 

The  second  earl  died  on  the  28th  of  February,  1895. 
At  tJiat  date  the  principal  mortgagedebt  owing  to  the 
Prudential  under  the  above  mortgage  and  further 
charges  amounted  to  £230.000,  of  which 
£199,987  lis.  8d.  had  been  paid  to  or  for  the  second 
earl,  and  £30,012  8s.  4d.  to  or  for  the  petitioner. 

The  petitioner,  as  the  person  to  whom  property 
under  the  resettlement  had  passed  on  the  death  of 
the  second  earl  for  a  boaefidal  interest  in  possession, 
and  as  accountable  for  the  estate  duty  accordingly, 
duly  ddivered  to  the  Commissioners  of  Inland 
Revenue  an  affidavit  with  a  schedule  annexed.  Parts 
I.  and  n.  of  the  schedule  gave  particulars  of  thn 
trust  investments  and  lands,  ue  total  principal  value 
shown  being  £538,426  lis.  Id.  Part  III.  contained 
*'  deductions  from  the  principal  value  of  property 
comprised  in  Parts  I.  and  II.,"  and  included  five 
items.  Items  1,  2,  and  3  represented  the  capitalised 
values  of  the  subsisting  annuities  under  Lord  Mom- 
ington*s  will  and  of  interest  payable  during  two 
joint  lives  on  the  consideration  money  received  for 
the  sale  of  an  advowson,  part  of  the  trust  estate  com- 
prised in  that  will.  These  items,  together  amonnting 
to  £9,140  17s.,  were  allowed  by  the '~ 
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Item  4  was  snoh  part  of  the  mortgage  debt  of 
£290,000  as  was  created  wholly  for  the  deceased's 
owB  use  and  beneflt—viz.,  £199,987  Us.  8d.  Item  5 
was  the  capitalized  value  of  the  life  annuity  of 
£3,000  enjoyed  under  the  resettlement  by  the  peti- 
tioner  at  the  death  of  the  deceased— viz.,  £65,200. 
These  two  items  were  disallowed  by  the  commis- 
sioners. The  net  principal  value  chargeable  with 
estate  duty  would  be,  on  the  basis  of  the  deductions 
claimed  by  the  petitioner,  £264,098  28.  5d.,  and 
according  to  the  determination  of  the  commissioners, 
£629,285  14s.  Id. 

The  petitioner  in  his  appeal  claimed  that  the  whole 
of  the  £230,000  secured  on  mortgage,  and  also  the 
£65,200,  the  capitalized  value  of  the  annuity,  ought 
to  be  allowed  as  deductions  from  the  principal  value 
of  the  estate. 

The  Divisional  Court  allowed  the  deduction  of  the 
£230,000,  and  disallowed  the  deduction  of  the 
£65,200. 

The  Crown  appealed,  and  the  petitioner  gave  a 
cross-notice  of  appeals 

Sir  Richard  WeUUr,  A.G..  Sir  R,  B.  FirOay,  S,G,, 
and  VaugJian  Hawkins,  for  the  Crown. 

Haldane,  Q.C.,  and  H.  Fdlowst  for  the  petitioner. 

The  arguments  sufficiently  appear  from  the  report  in 
the  court  below.  The  material  sections  of  the  Finance 
Act,  1894,  are  set  out  in  the  judgments. 

Cur»  adv.  vuU. 

Dec.  3. — ^The  following  judgments  were  read : 

A.  L.  Smith,  L.  J. — ^The  question  raised  upon  this 
appeal  is  upon  what  amount  is  estate  duty  payable 
under  the  Finance  Act  of  1894  to  be  assessed  upon  the 
estate  of  the  late  second  Earl  Cowley,  who  died  on 
the  28th  of  February,  1895  ;  is  it  to  be  upon  the  sum 
of  £538»426  Us.  Id.,  the  then  net  principal  value  of 
what  I  will  call  the  settled  estate,  less  only  the  sum 
of  £9,140  17s.,  or  less  also  the  sum  of  £230,000,  the 
amount  of  a  mortgage  debt  more  particularly  referred 
to  hereafter,  and  less  also  the  sum  of  £65,200,  the 
capitalized  value  of  an  annuity  of  £3,000  a  year 
payable  to  the  third  Earl  Cowley,  then  Yiscount 
Dangan,  by  his  father,  the  second  earl,  during  his 
lifetime  P  The  Commissioners  of  Inland  Revenue 
have  allowed  no  deductions  from  the  principal  value 
of  £538,426  Us.  Id.,  excepting  the  sum  of  £9,140  17s. 
This  last  sum  consisted  of  what  have  been  called 
overriding  cbarees  upon  the  settled  estates  at  the 
date  of  the  deaw  of  the  second  earl,  being  the  value 
of  annuities  charged  thereon  in  favour  of  annuitants 
and  of  another  similar  charge,  and  no  question  is 
raiBed  by  the  Crown  as  to  this  allowed  deduction. 
The  petitioner,  the  third  earl,  who  succeeded  to  the 
possession  of  the  settled  estates  upon  the  death  of  his 
father,  the  second  earl,  insists  that  a  deduction  should 
also  be  made  in  respect  of  the  mortgagee  debt  of 
£230,000,  as  also  in  respect  of  the  capitalized  value 
of  the  annuity  of  £3,000  per  annum  —  namely, 
£65,200,  and  these  last  two  sums  the  commissioners 
have  disallowed  as  deductions.  The  Divisional  Court 
has  allowed  the  deduction  as  regards  the  £230,000, 
and  against  this  the  Crown  appeals.  It  disallowed 
the  d^uction  of  the  £65,200,  and  against  this  the 
petitioner,  the  third  Earl  Cowley,  appejeds. 

The  answer  to  be  given  to  the  questions  raised 
depends  upon  the  true  construction  of  the  Finance 
Act,  1894 ;  but  before  referring  thereto  it  is  necessary, 
considering  the  course  the  arjypiments  have  taken  m 
this  court,  that  the  dispositions  which  have  taken 
place  in  relation  to  the  ''  settled  estates  "  should  first 
be  clearly  understood.  [The  Lord  Ju!«tice  stated  the 
dealings  above  set  out,  and  proceeded :] 


I  cannot  doubt  that  in  these  dealings  with  fhs 
settled  estates  as  above  mentioned  the  life  esfaOs  of 
the  second  earl  therein  was  expressly  kept  on  foot  m 
security  for  the  moneys  borrowed  thereon,  and  that 
it  was  not  extinguished  or  merged  into  an  eqnitible 
estate  in  fee  in  the  Prudential  Assurance  CK,  M 
excellently  argued  by  Mr.  Haldane  for  the  third 
earl.  The  real  substance  of  what  was  done  (and  thii 
is  what  is  to  be  looked  at  apart  from  the  form  of 
conveyancing)  was  that  the  second  eail  mortgaged 
his  life  estate  in  the  settled  estates  to  the  Prudsabal 
Co.,  and  that  his  son  mortgaged  his  rernnos 
in  such  estates  to  that  company,  to  seoore  tk 
repayment  of  the  £230,000,  and  that  this  was  tiiereil 
transaction  whether  it  was  to  be  found  carried  ontbf 
one  deed  or  by  two.  I  cannot  agree  with  the  leaaed 
judges  in  the  court  below  when  they  held  that  it  wm 
one  diarge  on  the  fee  simple  of  the  settled  estatos;  is 
other  words,  an  overriding  charge  thereon*  It  u 
true  that  by  the  conjoint  operation  of  the  fathsr  and 
son  the  Prudential  Co.  obtained  an  equitable  sitato 
in  fee,  but  the  charge  remained  a  charge  upon  the 
life  estate  of  the  second  earl  and  upon  the  rersrsioB 
of  Viscount  Dangan.  The  life  estate  of  the  sooood 
earl  remained  extant  until  his  death  on  the  28tli  of 
February,  1895,  charged  with  the  mortgsge  of 
£230,000,  when  the  life  estate  and  the  mortgtfi 
thereon  each  ceased  and  ended.  Up  to  that  date  m 
life  estate  of  the  second  earl  was  charged  with 
ment  of  the  interest  of  the  money  borrow 
mortgage  from  the  Prudential  Co.  as  and  whso  il 
became  due,  and  aJso  with  the  annuity  of  £3,000  a 
year  to  his  eldest  son,  Yiscount  Dangan. 

I  now  come  to  the  Finance  Act,  1894  (57  ft  58  Tid. 
c.  30).  By  section  1  it  is  enacted  that  '*  In  the  smi 
of  every  person  dying  after  the  commenoement  of  thh 
part  of  tnis  Act"  (which  the  second  earl  did^ "  tb» 
shall,  save  as  hereinafter  expressly  provided,  oelefial 
and  paid,  upon  the  principal  ^ue  ascertained  m 
hereinafter  provided  of  all  property,  real  or  persomlt 
settled  or  not  settled,  which  passes  on  the  death  d 
such  person  a  duty,  called  'estate  duty.*"  Tlw 
section  would  not,  I  think,  embraoe  I  he  pceaenteMS^ 
for  the  life  estate  of  the  second  earl  ceased  at  Ui 
death  and  passed  to  no  oue. 

By  section  2,  sub-section  1,  it  is  however  enaotel 
that  *'  property  passin«r  on  the  death  of  the  doeesirf 
shall  be  deemed  to  indude  the  property  following— 
that  is  to  say,  (a)  Property  of  which  the  dsosani 
was  at  the  time  of  his  death  competent  to  dispoas" 
(this  does  not  embrace  the  present  case) ;  *'  (i)  Pto* 
perty  in  which  the  deceased  or  any  other  person  bsA 
an  interest  ceasing  on  the  death  of  the  deoeassd,  t» 
the  extent  to  which  a  benefit  accrues  or  arises  by  tti' 
cesser  of  such  interest.*'  This  sub-sectioo  in  uf 
judgment  covers  the  case  of  the  life  estate  ofti^'; 
second  earl,  which  ceased  upon  his  death,  mortic'f"' 
as  it  was  to  the  Prudential  Assurance  Co.,  and  vssi 
intended  to  embrace  such  a  case,  and  the  ezftsnttil 
which  a  benefit  accrues  by  the  cesser  of  sudh  intsnift| 
was  the  extent  of  the  interest  which  then  oeased,  set 
that  is  the  life  entate  of  the  second  earl,  and  oonss*: 
qaently  his  life  estate  when  he  died  beosmae  piopsf^f^ 
which  by  the  Act  was  to  be  deemed  to  have  passsd  sii 
his  death,  and  comes  within  section  2,  sob  suilW 
1  (b). 

1  now  come  to  how  by  the  Act  property  whidi  isli 
be  deemed  to  pass  upon  a  death  is  to  be.  ▼alued  Isci 
estate  duty,  and  thin  brings  me  first  of  all  to  ssotiMJ 
7,  sub-section  1.  By  this  sub-section  it  ia  umiiij 
that  in  determining  the  value  of  a  life  estate  for  tN 
purposes  of  estate  duty,  allowance  shall  be  made  M 
reasonable  funeral  expenses,  and  for  debts  and  ioeatt^ 
branoes,  as  I  read  the  subn-seotion,  if  snoh  debt!  ff 
incumbrances  were  incurred  ororeated  bandJSdeM 
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Ml  oondderaiion  in  money  or  money'B  worih  wholly 
for  the  dMeased's  own  use  and  benefit  and  to  take  effect 
oat  of  his  interest.  This,  I  think,  means  a  debt  or 
idoombrance  to  take  effiact  out  of  the  estate  which 
ptSBM.  This  does  not  appear  to  me  to  haye  any 
qiplication  to  an  estate,  as  here,  which  is  deemed  to 
psM,  for  I  do  not  see  how  an  incumbrance  can  be 
vested  thereon  which  cannot  exist  at  the  time  of 
psanng.  This  mortgage  debt  of  the  second  earl  is 
not  a  debt  or  incumbrance  upon  an  estate  which 
pMNS  or  is  deemed  to  pass  pursuant  to  the  Act,  for 
the  mortgage  upon  the  estate  of  the  second  earl  came 
to  an  end  when  that  estate  also  came  to  an  end,  and 
if  no  longer  a  charge  upon  a  life  estate  which  was 
deemed  to  pass,  and  was  not  a  debt  upon  the  estate 
^liflh  passed,  but  only  upon  the  reyersion.  I  agree 
with  the  Court  of  Queen's  Bench  that  this  section  7, 
nh-eeotion  I,  does  not  apply  to  this  case,  though  I 
do  not  foUow  their  reasons. 

I  now  come  to  sub-section  7  of  section  7.  This 
nb-eection  enacts  that  *<the  yalue  of  the  benefit 
icoraing  or  arising  from  the  cesser  of  an  interest 
eeseing  on  the  death  of  the  deceased  "  (these  words 
ffidflotiy  refer  to  the  property  which  is  deemed  to 
pern  as  mentioned  in  section  2,  sub-section  1  (b) ), 
"shall.'*  as  I  read  it,  be  as  follows:  (a)  If  the 
nterast  oeasing  extended  to  the  whole  income 
Moroing  of  the  prop<nrty  which  shall  be  deemed  to 
ps«,  the  Talne  of  the  benefit  shall  be  the  principal 
vshie  of  that  property.  This  does  not  apply  to  this 
MM,  because  the  interest  which  ceased  at  the  death 
d  the  second  earl  did  not  extend  to  the  whole 
inoome,  but  only  to  the  whole  income  less  the  charges 
npraented  by  the  sum  of  £9,140  17s.  before 
Mentioned;  {b)  if  the  interest  ceasing  extendi  to 
MM  than  the  whole  income  of  the  property  which 
A^be  deemed  to  pass,  the  yalue  of  the  benefit 
iKning  shall  be  the  principal  yalue  of  an  addition 
iMhe  property  equal  to  the  income  to  which  the 
Msrest  extended.  Now,  the  interest  which  ceased 
Mftm  the  death  of  the  second  earl  in  the  settled 
Mtate  did  not,  as  before  pointed  out,  extend  to  the 
^Ue  income  of  the  property  which  should  be 
asemed  to  pass,  and  it  is  under  this  clause  (5),  there- 
ion,  that  the  yalue  of  the  benefit  accruing  is  to  be 
feMertuned. 

Ihaye  a  difficulty  in  understanding  the  exact 
Mseaing  of  the  words  '*of  an  addition  to  tiie 
fwperty,"  or  for  what  purpose  they  were  inserted, 
IM  did  I  hear  anything  clear  as  to  this  in  the 
Bts  addressed  to  us  on  either  side.  But 
may  be  their  true  interpretation,  iJiey  do 
that  the  yalue  to  be  araiyed  at  is  by 
n  allowance  for  a  mortgage  debt 
ithe  mortgage  debt  of  £230,000  in  this  case;  it 
il  the  yalue  of  &e  interest  which  passes  or  is  deemed 
J^PMS  which  is  to  bear  the  estate  duty,  and  when 
»•  interest  passed  it  was  no  longer  (except  by  the 
M's  own  act,  about  which  hereafter)  clogged  with 
■M  Mortgage,  for  when  the  Ufe  estate  ceamd  so  did 
Hw  Mortgage  thereon. 

Ihe  leaned  jud|^es  in  the  court  below  say :  '*  If 
■s  inoome  to  which  the  interest  of  the  deceased 
fctwnrtad  is  to  be  taken  as  the  income  of  the  pro- 
Mrtf  after  deducting  the  charges  on  the  property  1, 
M  (that  la.  the  £9,140  17s.),  why  should  not  the 
I  to  which  his  interest  extended  be  limited  in 
to  the  amount  he  was  entitled  to  receiye 

£230,000 
me  that 

cardinal  point, 

Mwhat  is  to  pay  estate  duty  is  the  yalue  of  the 
■terfet  which  passes  or  is  deemed  to  pass  upon  the 
iMtb,  i,ot  to  the  extent  to  which  it  may  haye  been 
■joyad  by  the  deoeaaed,  which  may  or  may  not  haya 


Aer  the  interest  upon  the  mortgages  (the  £ 
pMtpges)  had  been  paid  ?  "  It  seems  to  i 
P  tills  there  la  left  out  of  yiew  this  cardinal 


been  during  his  Ufe  diminished  by  what    he  had 
borrowed  thereon. 

As  regards  the  £9,140  17s.,  this  was  charged  upon 
the  settled  estates,  which  passed  so  charged  upon  the 
death  of  the  second  earl ;  out  this  is  not  so  as  regards 
this  mortgage  of  £230,000,  for  the  life  interest  of  the 
second  earl  upon  which  it  was  charged  did  not  pass 
so  charged,  tor  that  mortgage,  so  far  as  the  life 
estate  was  concerned,  had  come  to  an  end  though  the 
estate  was  deemed  to  pass.  The  learned  judges  say 
that  the  *'  mortgages  undoubtedly  remained  subsist- 
ing charges  at  his  death,"  but  the  mortgage  by  the 
second  earl  upon  his  life  estate  did  not  remain,  for 
that  was  gone ;  the  mortgafi;e,  it  is  true,  remained  a 
charge  upon  what  the  thira  earl  came  into,  but  not 
by  reason  of  anything  which  the  second  earl  had  done 
in  his  lifetime,  whose  interest  we  are  dealing  with, 
but  solely  by  reason  of  what  the  son  had  done  by 
charging  his  reyersion.  It  is  not  upon  the  yalue  of 
what  the  man  succeeds  to,  that  the  estate  duty  is  to 
be  leyied ;  and  how  can  what  the  reyersioner  does 
towards  diminishing  the  yalue  of  his  reyersion,  when 
he  gets  it,  affect  what  is  the  yalue  of  the  property 
which  passes  upon  a  death  P 

In  my  judgment,  for  the  aboye  reasons,  the  yalue 
of  the  benefit  accruing  upon  the  death  of  the  second 
earl  must  be  ascertained  under  section  7,  sub-section 
7  (fr),  without  making  any  allowance  for  the 
£230,000  mortgages.  As  regards  the  annuity  of 
£3,000  a  year  charged  upon  the  life  estate  of  the 
second  earl,  and  payable  thereout  during  his  life  to 
his  son,  for  the  reasons  I  haye  giyen  aboye,  I  think 
that  no  deduction  for  this  can  be  made. 

It  appears  to  me  that,  as  before  stated,  the  Finance 
Act  makes  liable  to  estate  duty  the  yalue  of  the  estate 
which  passes  and  not  the  yalue  it  may  be  to  any 
indiyiduid  successor,  and  it  appears  to  me  that  is  the 
key  to  the  construction  of  the  Act;  consequently, 
the  point  taken  by  Mr.  Haldane— that  the  third  earl, 
when  he  succeeded  to  the  settled  estates,  was  no 
better  off  by  the  cesser  of  this  annuity  than  he  was 
before — ^is  in  reality  not  in  point. 

I  think  that  the  appeal  of  the  Crown  as  to  the 
£230,000  mortgage  succeeds,  that  the  cross- appeal 
of  tiie  third  earl  fails,  and  consequently  judgment 
must  be  for  the  Grown  with  costs. 

BiOBY,  L.  J. — ^This  case  is  of  so  much  importance 
that  I  think  it  worth  while,  notwithstanding  that  I 
shall  be  repeating  to  a  great  extent  what  has  been 
said  by  the  lord  justice,  to  state  my  own  yiew  of  the 
facts,  and  also  to  giye  in  my  own  words  the  construc- 
tion of  the  ^naooe  Act,  1894,  so  far  as  it  relates  to 
this  case. 

Out  of  the  somewhat  complicated  statement  con- 
tained in  the  petition  I  will  endeayour  to  extract 
what  seems  to  be  really  material.  Under  the  will  of 
the  Earl  of  Momington,  who  died  in  1863,  and  sub- 
ject to  certain  oyerriding  charges  existing  under  or 
by  yirtue  of  the  said  wul,  certain  real  estate  and 
money  directed  to  be  laid  out  in  real  estate  (herein- 
after for  greater  deamess  referred  to  as  "  the  settled 
property")  stood  limited  to  the  use  of  the  second 
£larl  Oowley  for  Ufe,  with  remainder  to  his  eldest  son, 
the  third  l!arl  Cowley  (the  petitioner),  in  tail.  The 
legal  estate  was  outstanding  in  the  trustees  of  Lord 
Momington's  will,  so  that  the  life  estate  of  the 
second  earl  and  the  remainder  in  tail  of  the  third 
earl  were  equitable  estates  only.  The  second  earl 
mortgaged  his  life  interest  in  the  property  to  the 
London  Assurance  Corporation,  and  at  the  date  of 
the  disentailing  deed  next  hereinafter  mentioned 
there  were  subsisting  mortgages  of  that  life 
interest  in  fayour  of  the  London  Assurance 
Oorpozation    for    securing    payment   of    annuities 
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to  the  amount  of  £5,322  per  annum  durinff 
the  life  of  the  second  earl,  redeemable  on  payment  of 
£64,248,  and  mortgage  debts  for  a  further  sum 
amounting  to  £79,500.  On  the  attainment  by  the 
third  earl  of  his  majority  in  January,  1888,  and  by  a 
disentailing  deed  of  the  14th  of  that  month  (duly 
inrolled),  the  estate  tail  of  the  third  earl  in  the  settled 
property  was  barred,  and  (omitting  minor  and  un- 
essential oomplioations)  the  settlwl  property  was 
limited  (so  far  as  the  father  and  son  were  competent 
to  limit  it)  to  such  uses  as  they  should  jointly  appoint, 
and,  in  default  of  appointment,  to  the  use  of  the 
second  earl  for  life,  by  way  of  restoration  of  the  life 
estate  Tested  in  him  immediately  before  the  execution 
of  the  disentailing  deed,  with  remainder  to  the  third 
earl  in  tail,  with  remainders  over.  The  life  estate  of 
the  second  earl  having  been  conveyed,  as  before  men- 
tioned, to  the  London  Assurance  Gorporation,  it  was, 
of  oourae,  impossible  for  the  father  and  son  to  deal 
with  anything  beyond  the  equity  of  redemption  in 
the  life  estate,  and  the  reversion  thereon  in  fee  simple. 
The  joint  power  of  appointment  vested  in  the  two 
could  not  have  been  made  to  override  the  security  to 
the  London  Assurance  Gorporation,  and  by  the  plain 
lanffuageof  the  disentailing  assurance  any  intention 
to  do  so  was  conclusively  negatived.  This  subordina- 
tion of  the  joint  power  of  appointment  to  the 
securities  of  the  London  Assurance  Gorporation  will 
prove  to  be  of  vital  importance  when  we  come  to 
cotisider  the  construction  of  the  mortoM^  to  the 
Prudential  Assurance  Go.  On  the  8th  ox  ^ne,  1888, 
the  amount  payable  to  the  London  Assurance  Gor- 
poration, for  the  redemption  of  their  mortgage  on  the 
ufe  interest  of  the  second  earl,  consisted  of  the 
above-mentioned  sums,  £64,248  and  £79,500,  and 
some  arrears  of  annuities  and  interest,  making  al- 
together £150,853  6s.  7d.  This  sum,  at  the  request 
of  the  second  and  third  earls,  was  paid  to  the  London 
Assurance  Gorporation  by  the  Prudential  Assurance 
Co, ;  and,  by  an  indenture  to  which  the  second  and 
third  earls  were  parties,  the  London  Assurance  Gor- 
poration assigned  their  annhities  and  mortgage  debts 
and  all  arrears  thereof,  and  conveyed  the  second 
earPs  life  interest  in  the  property,  to  the  Prudential 
Go.  subject  to  redemption.  The  Prudential  Go. 
thereby  became  transferees  of  all  the  rights  of  the 
London  Assurance  Gorporation.  This  transfer  was 
part  of  an  arrangement  whereby  the  Prudential  Go. 
agreed  to  lend  to  the  second  and  third  earls  £210,000, 
to  be  secured  by  the  mortgage  next  mentioned,  on 
the  terms  that  a  sufficient  part  of  the  loan  should 
be  applied  for  the  purpose  of  obtaining  the 
transfer  to  the  Prudential  Go.  as  a  further  protection 
and  security  for  the  loan.  It  was  also  part  of  the 
arrangement  that  £59,146  13s.  5d.,  the  residue  of  the 
£210,000  loan  over  and  above  the  £150,853  68.  7d. 
paid  to  the  London  Assurance  Gorporation,  should  be 
paid  to  the  second  and  third  earls  jointly.  Accord- 
ingly by  a  mortgage  deed,  dated  the  same  8th  of 
June,  1888,  but  executed  after  the  assignment  and 
conveyance  by  the  London  Assurance  Gorporation 
to  the  Prudential  Go.,  in  consideration  of  the 
£150,853  6s.  7d.  paid  to  the  London  Assurance 
Gorporation,  and  ox  the  £59,146  138.  5d.  paid  to  the 
second  and  third  earls,  making  up  the  £210,000,  the 
second  and  third  earls  Jointly  and  severally  covenanted 
with  the  Prudential  Go.  to  pay  the  sum  of  £210,000 
with  interest.  By  the  same  mortgage  deed  the 
second  and  tiiird  earls,  in  exercise  of  the  joint  power 
given  to  them  by  the  disentailing  deed,  appointed  and, 
by  virtue  of  their  estates  and  interest,  conveyed  all 
the  settled  property  to  the  Prudential  Go.,  to  hold  to 
the  company,  as  to  such  of  the  premises  as  were  of  free- 
hold tenure,  to  the  use  of  the  company  in  fee  simple, 
and  as  to  the  residue  freed  and  discharged,  with 


certain  exceptions,  from  the  powers  therein  menibwd 
conferred  by  the  will  of  Lord  Mominffton,  and 
subject  to  the  charges  therein  mentioned,  to  fti 
intent  that  the  premises  thereby  mortgaged  aiffi 
be  held  and  enjoyed  by  the  company  and  tiuir 
assigns  freed  and  discharged  from  such  poira%' 
except  as  therein  aforesaid.  The  deed  oootiiiMl 
a  proviso  for  redemption  by  the  second  and  thud 
earls,  or  either  of  them,  or  any  person  intereiferi 
in  the  equity  of  redemption  of  the  mortgipd 
premises.  The  deed  also  contained  the  foUovm 
proviso  containing  the  terms,  as  betweoa  fk 
Prudential  Go.  and  the  second  and  third  eaib,  m 
which  the  assigned  securities  of  the  London  Aflll^ 
ance  Gorporation  were  to  be  held:  *'PRmU 
always  and  it  is  hereby  agreed  and  deohaed  M 
the  several  annuities  and  mortgage  debts  lad 
interest  transferred  to  the  company  by  the  heno- 
before  recited  indenture  of  even  date  herewith  and  al 
securities  for  the  same  thereby  transferred  shall  ooe- 
tinue  on  foot  as  subsisting  Charges  on  the  hie  M» 
of  the  said  Earl  Gowley  party  hereto  in  the  Ml 
estate  held,  on  the  trusts  of  the  will  of  the  wA 
testator  for  the  benefit  of  the  company  snd  thdir 
assigns  and  so  as  to  protect  them  against  all  LdcoS' 
brances  and  charges  if  any  such  there  be  andhy  fW 
of  an  additional  security  for  the  said  principal  boiiloi 
£210,000  hereinbefore  covenanted  to  be  paid  as  afon- 
said  and  interest  thereon.*' 

Several  questions  of  importance  arose  on  the  moit* 
gage  deed  hereinbefore  stated ;   but  before  deali^f 
with  them   it  will  be  convenient  to  complete  te 
statement  of  material  facts  by  setting  forth,  aobiB 
is  necessary,  the  provisions  of  a  deed  of  resettleofll 
of  the  9th  of  June,  1888,  which  completed,  as  betmtt 
the  second  earl  and  the  third  earl,  the  arrangeoieil 
under  which  the  £210,000  was  borrowed.    By  ttal  j 
deed  it  was,  among  other  things,  provided  (a)  fM  i 
the  settled  property  should  be  held  in  d^olt  of  M 
subject  to  anv  appointment  under  the  joint  poiV 
upon  trust  and  to  the  intent  that  the  third  esil  thorn 
rec^ve  during  the  life  of   the  seoond  earl  oertill^ 
annuities   which  at  the    death    of  the   seoond  m 
amounted  to  £3,000  a  year,  and  (6)  that  as  betvM 
the  second  earl,  his  heirs,  executors,  and  admimiifa» 
tors,  and  tiie  third  earl,  his  heirs,  exeouton,  m 
administrators,  and  the  persons  entitled  to  the  eqdj^ 
of  redemption  of  the  mortgaged  premises  comp^i| 
in  the  mortgage  of  the  8th  of  June,  1888,  the  secosi 
earl,  his  heun,  executors,  and  administrators,  shew 
be  primarily  liable  for  payment  of  the  interest  wm 
durmg  his  life  should  accrue  due  on  the  motUM 
debt   of  £210,000,    and    the  third  earl  shoddll 
primarily  Hable  for  the  interest  whioh,  if  the  seooM 
earl  predeceased  the  third  earl,  should  aocme  doxill ; 
the  residue  of  the  life  of  the  third  earl,  and  that  ate  | 
the  death  of  the  longest  liver  of  the  two  the  mfl^  \ 
gaged  premises  shouM  be  the  primary  fund  ^^  \ 
payment  of  the  said  sum  of  £210,000  and  intaMj 
thenceforth  to  accrue  due  thereon.    By  certain  dtm  \ 
of   further   charge  additional  sums  amoanting  ir| 
together  to  £20,000  were  borrowed  from  the  Fnid^  \ 
tisd  Go.  under  circumstances  which  made  the  '^'^ ; 
advance  and  the  original  advance  of  £210,000  psitvj 
a  consolidated  mortgage  debt  of  £230,000.         ^^ 

We  are  now  in  a  position  to  ascertain  the  tnie  mm  \ 
of  the  transactions  above  described.  It  was  sifslli 
that  the  mortgage  deed  of  the  8th  of  June,  1^>  J^ ; 
the  Prudential  Go.  operated  to  effect  a  ™«'8^^** 
equitable  life  estate  of  the  second  earl  in  the  propet^ 
and,  by  the  effect  of  the  appointment  under  the  'ym 
power,  to  vest  the  fee  simple  in  the  Prudential  w  , 
free  from  the  life  estate.  The  appointment  naderfts 
joint  power  could  have  no  such  effect,  for  no  MCi 
^  appointment  could  override  the  pre-existing  leoaznr 


toLKLVL      [M.i9^iM.]        THE  WEEBXY  REPORTER.  M^ 


€fr.  GFAFP.       lNBSE8TATBDxrrTPATABXiB0iriHEl>HATH0FTHB2iroBASLC0irLSY.      OT.  OV  AfP. 


;  «nf(ed  Ij  the  seoond  earl  in  favour  of  the  London 

iMpnuoe  Coiporation,  and  bv  them  transferred  to 

>  fte  Fradantial  Co.    The  Prudential  Co.,  and  they 

;  alone,  oonld  have  effected  a  merger  of  the  life  interest, 

ind  it  11  plain  that  thev  intends  not  to  effect  bat  to 

;  Md  s  merger,  not  only  by  their  taking  the  transfer, 

lot  Ijy  the  express  provision  in  the  mortgage  deed 

Mors  set  oat.    In  saoh  a  case  the  intention  of  the 

niitieB  mterested  mast  determine  whether  there  is  a 

img&t  or  not    Bat  for  the  accident  of  the  legal  estate 

laing  oatstanding,  there  coold  not  have  been  room 

'  Igts  suggestion  of  merger.    The  legal  estate  daring 

fts  life  of  the  second  earl  woold,  daring  the  whole  of 

;  Hi  Bb,  have  hwa  vested  first  in  the  London  Assar* 

'  mn  Go.,  and  afterwards  in  their  transferees,  the 

rhadentaal  Assorance  Co.,  and  only  a  snrrender  coald 

IsTe  effeoted  a  merger.    The  life  estate  of  the  second 

lad  labsisted,  thmfore,  ontQ  his  death  and  then 

SHsed.    The  som  of  £150,853  68.  7d.  payable  for  re- 

'  iBBiptioa  of  the  mortgages  of  the  London  Assurance 

.QiiponlioQ  was  part  of  the  loan  of  £210,000.    As 

'khreen  the  secx>nd  earl  and  the  Prudential  Co.  the 

tilility  of  the  second  earl  arose  under  hSs  covenant 

h  pay  the  dB210,000  contained  in  the  mortgage  to 

ftBm,aiid  the  rights  of  the  Prudential   Co.  to  the 

InsMfeiTed  secorities  are  defined  by  the  proviso  before 

tet  oat    The  resolt,  as  I  construe  the  document,  was 

flbit  the  Prudential    Co.    had    no   personal  claim 

^on  the  second  earl  for  the  £150,853  Os.  7d.,  or  any 

^|vt  thereof,  as  a  separate  debt,  nor  would  such 

ii^t  have  been  of  the  slightest  advantage  to 

'p«a.    This  conclusion,   however,    is   in   no    way 

yfor  the  decision  in  this  case.    As  against 

iacumbrancers,  if  an^,  the  Prudential  Co.  were 

'  to  treat  the  annuities  and  mortgage  debts 

1  by  the  London  Assurance  Corporation  as 

ehai^ges  on  the  life  estate  of  the  second 

U  between  himself,  however,  and  the  Pra- 

-  Co.,  he  was  personally  liable  for  the  pavment 

whole  debt  of  £210,000  and  interest.    Fmall^r, 

between  the  third  earl  and  all  persons  interested  m 

juity  of  redemption  of  the  property  he  was 

only  to  the  interest  during  his  life,  and  thouffh 

niffht  have  been  saed  by  the  Prudential  Co.  ror 

iwnob  debt,  he  would  have  been  entitied  to  be 

by  the  third  earl  personally  as  to  the 

to  aocrae  after  his  death  durinff  the  life  of 

third  earl,  and  as  to  the  whole  capital  sum  by  the 

1sd  property.    U  he  had  been  called  upon  to  pay 

had  pud  tibe  £210,000  to  the  Prudential  Co.,  he 

Id  have  been  entitied  to  an  assi^^nment  of  the 

10,000  to  himself,  or  a  trustee  for  hmi,  in  order  to 

ip  hii  rights  to  reimbursement  against  the 

sail  and  the  settied  propwty. 

At  the  second  eail*s  death,  which  happened  on  the 

'*  of  Febnmry,  1895,  the  overriding  diarges  under 

virtoe  of  theEwl  of  Momington's  will  con- 

of  two  annuities  of  £1,000  and  £500  a  year, 

a  terminable  yearly  payment  of  £40  10s.    The 

L  ead  in  September,  1895,  admitting  himself  to 

aooonntaUe  for  the  estate  duty  properly  payable 

tiie  settled  property,  filed  an  affidavit  estimating 

^rsinoipal  -ndue  of  the  investments  forming  part 

tiw  settled  property  at  £193,502   158.,  and  the 

1  value  of  the  real  estate  at  £344,923  lOs.  Id., 

,  the  eatimated  principal  value  of  the  whole 

psoperiy  £538,426  lis.  Id.,  which  has  been  in 

srgnment  on  the  appeal  accepted  as  correct 

¥tcm  the  eatimated  value  the  third  earl  claimed 

dedoetions  the  capitalised  values  of  the   three 

ding  charses  subsisting  under  and  by  virtue 

»  Bad  of  Ilomington's  will,'  and  these  deduc- 

have  been  allowed.     He  also   claimed  as  a 

ion  that  part  of  the  aggregate  loan  of  £230,000, 

had  been  expended  in  paying  off  the  London 
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Assurance  Corporation,  or  otherwise  for  the  benefit  of 
the  second  earl,  amounting  to  £199,987  lis.  8d.,  or 
alternatively  the  whole  £230,000.  He  claimed  as  a 
further  deduction  tiie  sum  of  £65,200  as  the 
capitalized  value  of  the  annuities  amounting  to 
£3,000  per  annum  charged  upon  the  whole  settied 
property  which  were  payable  to  him  during  the  life, 
and  ceased  upon  the  death,  of  the  second  earl.  The 
learned  judges  in  the  court  below  allowed  the 
deduction  of  the  whole  sum  of  £230,000,  but 
disallowed  the  deduction  of  £65,200  on  account  of 
the  annuities  for  £3,000.  There  was  an  appeal  on 
behalf  of  the  Crown  from  the  allowance  of  the 
£230,000,  and  a  cross-appeal  by  the  ihkd  earl 
against  the  disallowance  of  the  £65,200. 

The  validity  of  these  claims  depends  upon  the 
construction  of  the  Vinauce  Act,  1894,  ^art  I. 
Part  I.  of  the  Finance  Act,  1894,  is  for  present 
purposes  a  separate  Act,  and  will  hereafter  be  referred 
to  as  the  Act ;  it  is  concerned  with  the  creation  and 
incidence  of  a  new  duty  called  estate  duty,  and  what 
may  be  convenientiy  called  the  general  scheme  of  the 
Act  is  concisely  but  comprehensively  set  forth  in 
section  1.  The  occasion  qn  which  the  duty  is  to 
arise  is  the  death  of  any  person  dying  after  the 
commencement  of  the  Act,  called  in  the  Act  and 
hereinafter  "  the  deceased.'*  The  duty  is  to  be  levied 
and  paid  upon  the  principal  value  of  all  property, 
real  and  personal,  settied  or  not  settiedi  which  passes 
on  the  ctoath  of  the  deceased.  The  very  general 
word  **  passes "  is  not  a  technical  word;  but  one 
capable  of  the  widest  possible  meanin|^,  and  there  is 
nothing  in  the  general  scheme  to  limit  its  meaning  to 
proper^  of  the  deceased.  Indeed,  in  connection 
with  the  words  **  settled  or  not  settled,'*  it  seems  to 
involve  plainly  property  which  did  not  belong  to  the 
deceased  and  may  never  have  belonged  to  him.  So 
far  as  the  general  scheme  is  concerned  there  is  no 
reference  to  the  persons  to  whom  the  property  passes, 
or  the  amount  of  benefit  taken  by  them,  and  the  duty 
is  leviable  indifferently  whether  they  are  relatives  of 
the  deceased  or  strangers  in  blood.  In  other  words, 
there  is  no  reference  to  or  implication  of  that 
Tcdation  of  predecessor  and  successor  or  the  existence 
of  a  succession  which  forms  the  basis  of  the 
Succession  Duty  Act,  1853.  The  duty  is  in  no 
sense  a  duty  on  succeasioiis,  but  in  respect  of 
the  value  of  the  property  passing  from  or  to  what 
person  soever  it  passes.  It  is  an  essential  feature  of 
the  general  scheme  that  the  duty  is  to  be  a  f^raduated 
duty,  and  to  be  taken  in  lieu  of  the  existing  duties 
mentioned  in  the  first  section ;  but  with  these  pro- 
visions we  are  not  generally  concerned  in  the  present 
case,  though  it  may  be  observed  in  passing  that  the 
rate  of  duty  does  not  in  general  depend  at  all  upon 
the  way  in  which  the  property  passing  becomes 
distributed  upon  the  death  of  t^e  deceased. 

The  general  scheme  of  the  Act  thus  being  ascer^ 
tained  by  the  first  section,  the  rest  of  the  Act  f so  far 
as  it  is  necessary  for  present  purposes  to  deal  with 
it)  is  concerned  with  express  provisions  creating 
escoeptions  from  the  duty,  tiie  metnod  (which  in  the 
present  case  is  important)  of  ascertaining  the  prin- 
cipal value  of  the  property,  the  mode  in  which  the 
du^  is  to  be  graduated  and  raised,  and  provisions 
explanatory  of  the  terms  of  the  first  section.  The 
second  section  contains  the  most  important  for 
present  purposes  of  these  explanatory  provisions.  It 
provides  by  sub-section  1  that  propwty  passing  on 
the  death  of  the  deceased  is  to  mdude  the  profMrty 
foUowinff :  (a)  Propertv  of  which  the  deceased  was 
at  the  tune  of  his  death  competent  to  dispose.  We 
are  not  here  concerned  directly  with  this  sub-section, 
but  it  is  not  perhai>8  unimportant  to  mention  it  as 
indioating,  in  connection  with  the  subseqaent  explana^ 
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tory  dauses  of  the  Act,  how  widely  the  Act  here 
departs  from  the  analogy  of  previous  Taxing  Acts, 
and  how  impossible  it  is  to  oonstnie  the  Act  witii 
reference  to  them.  Clause  (5)  is  that  with  whioh  we 
are  direotly  oonoemed.  It  inclndes  **  Property  in 
whioh  the  deceased  or  any  other  person  had  an 
interest  ceasing  on  the  death  of  the  deceased."  This 
would  include  a  life  interest  of  the  deceased,  even 
though  he  might  have  assigned  or  mortgaged  it  to 
any  other  person,  or  even  a  life  interest  in  which  he 
never  had  a  beneficial  right,  as  in  the  case  of  an 
estate  for  his  life  originally  limited  to  another 
person. 

It  is  evident,  however,  that  to  levy  the  duty  on 
property  ceasing  on  the  death  might,  in  some  oases, 
mvolve  a  purely  arbitrary  standard,  departing  idto- 
gether  from  the  test  of  passing  at  the  death  of  the 
deceased  involved  in  the  general  scheme.  For 
instance,  to  mention  one  case  only,  a  pension  to  a 
retired  civil  or  military  servant  of  the  Crown  would 
in  general  cease  on  his  death,  but  there  would  be  no 
passing  of  it;  it  would  absolutely  determine.  It 
was  necessary,  therefore,  to  quiuify  the  general 
words  *'  ceasing  on  the  death  of  the  deceased,*' 
and  that  is  done  by  the  following  words :  '*  To  the 
extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  of  such  interest."  These  words  may  at  first 
sight  seem  to  involve  a  departure  from  the  principle 
that  the  Act^kes  no  notice  of  successions,  but  that  is 
not  so.  The  words  only  limit  the  operation  of  the 
word  "ceasing"  by  confining  it  to  cases  where 
something  passes,  and  to  the  extent  to  which  any- 
thing does  pass.  They  in  no  sense  make  the  duty  a 
duty  on  the  succession.  The  subsequent  words  of 
the  sub-section  deal  with,  and  except,  cases  in  which 
there  is  in  a  sense  something  passing,  though  not  in 
the  sense  in  which  "  passing  "  is  inteoided  to  be  used 
in  the  Act. 

Pausing  here,  there  can  be  no  doubt  that  on  the 
ceasing  of  the  second  Earl  Cowley's  life  interest  on 
his  death,  estate  duty  became  leviable.  How  that 
duty  had  to  be  estimated  is  dealt  with  later  on  in 
section  7,  sub-section  7,  of  the  Act.  Sub-section  7  is 
that  part  of  the  section  which  deals  with  the  par- 
ticular case  of  an  interest  ceasing  on  the  death.  It 
provides  in  terms  for  the  ascertainment  of  the  value 
of  the  benefit  accruing  or  arising  from  the  cesser  of 
an  interest  on  the  death  of  the  deceased,  and  these 
words,  at  fiirst  sight,  seem  again  to  indicate  a  depar- 
ture from  the  general  scheme  of  valuing  the  property 
passing,  by  substituting  for  it  a  valuation  of  the 
succession.  But  this  is  explained  .by  the  way  in 
which  the  corresponding  words  are  used  in  section  2, 
sub-section  1  (5).  They  are  there  used,  as  before 
pointed  out,  as  a  measure  of  the  extent  to  whidi  the 
property  in  which  the  interest  ceases  is  to  be  deemed 
to  pass,  and  section  7,  sub-section  7,  only  shows  the 
way  of  applyine  that  measure.  The  value  is  to  be 
ascertained  in  alternative  cases  (a)  and  {h)  as  follows : 
**  Shall  (a),  if  the  interest  extended  to  the  whole 
income  of  the  property,  be  the  principal  value  of 
that  property ;  and  (6),  if  the  interest  extended  to 
less  than  the  whole  income  of  the  property,  be  the 
principal  value  of  an  addition  to  the  property 
equal  to  the  income  to  which  the  interest  extended." 
In  each  of  these  alternative  clauses  the  interest  dealt 
with  is  clearly  the  interest  whioh  ceases,  and  not  the 
interest  which  the  deceased  enjoyed,  or  the  interest 
t«iken.  The  second  Earl  Cowley's  interest  in  tiie 
settled  property  did  not  extend  to  the  whole  income, 
being  subject  to  the  overriding  annuities  of  £1,000 
and  £500  and  yearly  payment  of  £40  10s.,  subsisting 
under  or  by  virtue  of  Lord  Momington's  will.  The 
case,  therefore,  falls  under  the  alternative  (6),  and 
the  value  is  to  be  the  principal  value  of  an  skddition 


to  the  property  equal  to  the  income  to  which,  fan 
interest  extended.  The  language  is  tomawluit 
peculiar  and  requires  careful  consideration.  Theksf 
to  its  meaning  is  to  be  found  by  bearing  in  mind  tfaa 
general  scheme  of  the  Act.  The  duty  is  to  be  Lemd 
on  the  principal  value  of  the  property  passing.  What 
passes  must  be  ascertained  at  the  moment  of  paimg 
without  reference  to  any  events  happening  bcdfora  or 
afterwards.  The  income  passing,  will  aa  in  otbar 
cases,  fix  according  to  the  nature  of  the  property  tfas 
amount  of  principal  value.  We  find  thea  tfa^  tbi 
income  to  which  &e  interest  extended  is  taken  m  tha 
measure  for  the  purpose  of  the  calculation,  and  it  is 
treated  as  though  it  were  income  of  an  addition  to 
the  property  bem^  dealt  with,  in  order  to  detennina 
the  correct  mode  m  which  the  principal  vatna  ii  to 
be  arrived  at. 

In  the  case  before  us  no  question  has  been  raised  m 
to  the  way  in  which  the  deductions  made  in  lemol 
of  the  overriding  charges  have  been  arrived  at,  ool 
lest  it  should  be  treated  as  a  precedent,  I  feel  boond 
to  observe  upon  it.  The  pzincipal  value  for  the  pur- 
poses of  the  Act  has  been  determined  by  taking  te 
whole  principal  value  of  the  settled  property,  aai 
deducting  therefrom  the  capitalized  value  of  te 
overriding  charges.  This  is  not  the  method  preaoabet 
by  the  Act,  though  in  the  particular  oaaa  tka 
numerical  value  is  not  far  off  from  that  wliii^  ^ 


result  from  applying  the  rule  of  sub-section  7  (hX, 
In  other  cases  the  result  obtained  woold  be  widiBqf 
different  from  that  intended  by  the  Act  Take*  lor 
instance,  the  not  uncommon  case  of  an  overriding 
term  of  twenty-one  years  from  the  death  of  a  tertator 
held  on  trust  for  raising  a  fund  for  paymeat  of  lot 
debts  or  for  portions.  If  the  whole  inoome  of  tk| 
settled  property  were  £1,000  a  year,  and  £900  had  to 
be  raised  during  the  term  for  the  purposes  of  it^  tb» 
income  to  whi(m  the  life  tenant's  interest  extewkj 
would  be  £100  only,  and  the  principal  Taloe  of  at 
addition  to  the  settled  property  prodnoin^  £100  a 
year  would  be  in  that  case  one-tenth  of  the  piiniB||J 
value  of  the  whole  property  arrived  at  in  the  wwf 
prescribed  for  proper^  of  that  kind.     Bat  it  mi^ 


happen  that  the  term  of  twenty -one  yean 
expire  by  effluxion  of  time  on  the  day  after  the 
of  the  life  tenant  The  value  of  the  charge  under  the 
term  would  then  be  next  to  nothing,  and  dedmotny 
its  value  from  the  principal  value  of  the  wfaoto 
property  would  lead  to  a  totally  wron^  rmaJtU 
Subject  to  what  has  been  before  pointed  out  aa  to 
the  inaccurate  mode  of  dealing  with  the  ovemdiis 
charges,  whidi  in  my  judgment,  if  it  be  worth  widl^ 
ought  to  be  corrected,  the  deductions  aa  to  tho« 
items  are  right. 

The  case  as  to  the  £230,000  debt  may  faa 
summed  up  by  saying  that  its  eTristenoe  in  na 
way  affected  the  interest  passing  at  the  seoond  mxP§ 
death,  but  only  the  extent  of  his  enjoyment  of  thai 
interest,  which  is  irrelevant.  The  debt,  therabx^ 
ought  not  to  be  deducted;  and  the  same  line  ef 
reasoning  would  show  that  the  alternative  daina  te 
a  deduction  of  that  part  of  the  £230,000  whifllL  «ai 
paid  to  or  for  the  benefit  of  the  seoond  earl  mail 
equdUy  be  rejected. 

fiat  then  it  was  argued  before  us  that  the  £230,001 
is  to  be  allowed  as  a  deduction  under  section  7,  aab* 
section  1,  and  the  learned  judges  in  the  ooort  betov 
seem  to  have  heLd  that  the  deductions  provided  te 
by  section  7,  sub-section  1,  ought  to  be  allowed  m 
cases  within  sub-section  7  (a),  but  not  in  caaes  witUa 
sub-section  7  (6).  This  construction  would  lead  to 
very  extraordinary  results,  and  I  see  no  reason  wl|f 
if  the  deductions  are  permissible  in  the  one  oaae  iSbef 
con  be  excluded  in  the  other.  Bat  when  it  ii 
established  that  the  valuation  in  sub-aeotion  i 
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folly  oaiiied  out  is  a  yalnation,  not  of  the  interest  of 
tbe  person  who  takes  or  eyen  of  the  deceased, 
hot  of  the  property  passing,  it  follows  that  no 
created  by  the  deceased  on  his  in- 
or  by  the  person  taking,  on  the  interest 
which  he  takes,  oan  be  brought  into  aooonnt; 
and  hairing  regard  to  this  I  see  no  ground  on 
which  any  of  the  deductions  provided  for  in  section  7, 
sob  aoetion  1,  should  be  allowed  at  all.  Whatever 
deductions  are  provided  for  in  that  sub-section  are 
dednotioiis  from  an  "  estate,"  which  is  tibe  word  used 
in  the  Act  to  denote  an  aggregate  of  proper^  passing 
—not  ^  a  particular  property  passing.  Next,  the 
sstate  is  to  be  one  from  whicm  funeral  expenses  and 
raieral  debts  of  the  deceased  may  properly  be  deducted. 
Thirdlr,  thedebts  and  incumbrances  to  be  deducted  are 
to  be  deducted  from  the  land  or  other  subjects  of  pro- 
psr^  liable  thereto.  It  seeems  impossible  to  hold  that 
the  funeral  expenses  of  the  deceased  can  in  any  case 
be  payable  out  of  property  his  interest  in  which,  if  he 
ffsr  had  one,  has  ceased,  and  debts  of  his  which  are 
act  inoombranoes  are  in  the  same  position  as  funeral 
Tponaes  It  seems  equally  impossible  to  point  out 
soy  land,  or  subject  of  property,  out  of  wtdch  any 
BcambEaiices  of  the  second  earl  are  now  payable, 
otiiflr  than  assets  of  his  which  by  law  are  made 
snbjecfc  to  debts.  I  do  not  think  it  necessary  to  dis- 
eoas  in  the  present  case  tbe  limitations  contained  in 
elanaea  (a)  and  (6)  of  section  7,  sub-section  1,  though 
piobaibly  they  would  be  found  to  involve  further 
cjb|ectiona  to  the  claim  now  made  by  the  peti- 
tkn.  The  learned  judges  were  of  opinion  that 
a  mortgage  debt  on  tiie  life  estate  only  could 
■ot  be  deducted  out  of  property  when  the  life 
intsnst  ceaaed,  and  no  doubt  this  is  so;  but  I  see  no 
pound  for  treating  differently  a  mortgage  debt  which 
VQSily  a  continuing  incumbrance  because  the  owner 
of  tibe  reversion  has  made  it  a  charge  on  his  reversion. 
It  is  not  a  continuing  incumbrance  on  any  property 
of  the  owner  of  the  life  estate.  Diffarent  considera- 
tiona  noigfat  apply  to  the  case  of  an  incumbrance 
whidi  the  two  combined  to  create  on  the  corpus 
of  the  property ;  but,  as  before  shown,  that  does  not 
arise  here.  ^  I  think  that  the  Attorney- General  was 
ri^t  in  saying  that  for  the  purposes  of  this  case  the 
SMTtgage  of  the  life  estate  and  of  the  reversion  might 
jut  as  well  have  been  made  by  separate  deeds. 

Ihe  annuities,  amounting  to  £3,000,  affected  only 
the  enjoyment  by  the  second  earl  of  the  property 
whioh  passed,  not  the  extent  of  the  property  passing, 
and  cannot  therefore  be  deducted. 

Hie  appeal  of  the  Grown  must  be  allowed,  and  the 
CRMi-i^ypeal  dismissed. 

GOLUHB,  li.  J.— I  agree  with  the  judgments  which 
have  been  delivered;  but  as  we  are  differing  from 
the  court  below,  I  will  add  a  few  words. 

Tbe  ooeetion  is.  Had  the  second  Earl  Oowley  while 
he  fivedy  or  had  any  other  person,  an  interest  which 
esaaed  at  his  death  in  any  property?  If  so,  such 
pwjperty  ia  deemed  to  have  passed  on  his  death  "  to 
tiie  extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  ot  sndi  interest  '*  (section  2,  sub-section  1  (5) ). 
I  am  of  opinion  that  the  mortgage  of  his  life  interest 
in  the  trust  property,  which  was  given  by  the  second 
Barl  Cowley  to  the  London  Assurance  Corporation, 
to  seenre  in  aU  £140,000  and  upwards,  assigned  by 
them  to  the  Prudential  Assurance  Co.  under  the  fresh 
amngement  made  by  the  second  earl  and  the  present 
ead  with  that  company,  whereby  it  was  provided 
that  it  should  be  a  collateral  security  for  tbe  whole 
auMmnt  advanced  bv  them,  was  a  subsisting  interest 
in  the  hands  of  the  latter  company  which  ceased  upon 
the  death  of  the  second  earl ;  and  the  property  em- 
^  in  that  secnxity  must*  therefore,  be  deemed  to 


have  passed  upon  his  death.  This  follows  from  the 
fact  that  that  mortgage  was  expressly  kept  alive  by  a 
proviso  in  the  later  mortgage  ly  the  second  and  third 
earl  to  the  Prudential  Co.,  and  it  is  therefore  unneces- 
sary to  express  anv  opinion  upon  the  point,  so  ably 
argued  by  Mr.  Haldane,  as  to  what  would  have  been 
the  effect  of  the  new  arrangement  but  for  this  proviso, 
in  wurkmg  a  merger  of  the  life  estate,  and  so  prevent- 
ing the  cesser  of  any  interest  on  the  death  of  the  second 
earl.  But  it  is  still  necessary  to  put  a  meaning  on 
the  words  '*  to  the  extent  to  whioli  a  benefit  accrues 
or  arises  by  the  cesser  of  such  interest,"  for  to  suc^ 
extent  only  the  property  is  deemed  to  pass.  For  this 
we  must  look  to  section  7,  sub-section  7  (a)  and  (6). 
It  is  clear  that  the  case  does  not  fall  within  (a),  as 
the  charges  allowed  by  the  Crown  never  formed  part 
of  the  hie  estate  of  the  second  earl,  and  no  intwest 
therein  ceased  on  his  death.  We  must,  therefore, 
look  to  sub-section  (6)  for  the  measure  of  the 
benefit  in  this  case,  since  it  is  manifest  that  the 
interest  which  ceased  extended  to  less  than  the 
whole  income  of  the  property.  The  value  of 
the  benefit,  therefore,  will  be,  according  to  the 
section,  "the  principal  value  of  an  addition  to 
the  property  equal  to  the  income  to  which  the 
interest  extend^.'*  Why  this  cumbrous  mode  of 
expression  was  adopted  I  am  at  a  loss  to  understand, 
if  it  is  to  be  taken  to  mean  what  I  suppose  it  was 
iutended  to  mean — ^namely,  as  the  court  below 
thought,  that  just  as  in  case  (a),  where  the  interest 
extended  to  the  whole  income,  you  take  the  principal 
value  of  the  property,  I'.e.,  so  many  years'  purchase 
of  the  income,  so  where  it  extends  to  part  only  of  the 
income,  you  take  the  principal  value,  t.e.,  so  many 
vears*  purohsse  of  that  part  of  the  income.  Why, 
having  ascertained  the  amount  of  the  income  to 
which  the  interest  extended,  you  should  be  invited  to 
capitalize,  not  it,  but  **  an  addition  to  the  property  " 
equal  to  it,  I  cannot  pretend  to  surmise,  nor  were 
counsel  able  to  remove  my  difficulty ;  but  it  seems 
quite  clear  that  the  section  cannot  be  construed  so  as 
to  found  a  claim  to  deduct  the  mortgage  debt.  The 
life  estate  of  the  second  earl,  and  the  mortgage  debt 
as  a  charge  thereon,  came  to  an  end  at  one  and  the 
same  time,  and  the  value  of  the  property  in  which  the 
interest  ceased  on  his  death,  and  the  value  of  the 
bmefit  accruing  on  such  cesser,  were  therefore,  wholly 
unaffected  by  Sie  existence  of  the  mortgage. 

TiuB  train  of  reasoning  is  precisely  that  of  the  court 
below,  but  I  think  they  have  ignored  the  effect  of  the 
proviso  which  kept  alive  the  pre-existing  mortgage 
on  the  life  estate  for  £140,000,  and  further  consti- 
tuted it  a  collateral  security  for  tbe  whole  sum, 
£230,000  in  all,  advanced  by  the  Prudential  Co. 
^d  it  is  the  existence  of  this  mortgage  so  kept  alive, 
and  determining,  so  far  as  it  was  a  charge  on  the  life 
estate,  on  the  death  of  the  second  Earl  Cowley,  that 
is  deoLBive  in  favour  of  the  Crown  in  this  case. 

It  only  remains  to  consider  whether  section  7, 
sub-section  1  (a),  has  any  bearing^  on  the  case.  This 
section  provides  that  in  determinmg  the  value  of  an 
estate  for  the  purposes  of  estate  duty,  allowance 
shall  be  made  for  reasonable  funeral  expenses  and  for 
debts  and  incumbrances;  but  an  allowance  shall  not 
be  made  **  for  debts  incurred  by  the  deceased,  or 
incumbrances  created  by  a  disposition  made  by  the 
deceased,  unless  such  debts  or  incumbrances  were 
incurred  or  created  bond  ficU  for  full  consideration  in 
money  or  money's  worth  whoUv  for  the  deceased's 
own  use  and  benefit,  and  take  effect  out  of  his 
interest."  These  words,  if  read  without  qualifica- 
tion, are  perhaps  wide  enough  to  cover  this  case. 
The  debt  secured  bv  the  mortgage  on  the  life  estate 
was  incurred  hand  fide  for  full  consideration  in  money 
whoUy  for  tiie  deceased's  own  use  and  benefit,  inm 
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effect  oat  of  his  intereBt.  COaases  (&)  and  (c) 
do  not  ftpply.  and  the  final  words  of  the  section 
wonld  not  seem  neoessarily  to  exolade  it.  They  are : 
"  Any  debt  or  incumbrance  for  which  an  allowance  is 
made  shall  be  deducted  from  the  yalne  of  the  land  or 
other  subjects  of  the  proper^  liable  thereto,"  which 
in.  this  case  was  the  pn^;>arty  in  which  the  life  interest 
subsiflted.  I  think,  howcTer,  the  section  must  mean 
liable  at  the  time  when  the  deduction  is  to  be  made, 
and  must  be  taken  to  apply  only  to  deductions  from 
estates  which  actually  piiMS,  and  which  form  assets 
for  the  pajrment  of  the  deceased's  debts,  which  b  not 
the  case  here.  I  think,  therefore,  the  court  below 
weie  perleotly  right  in  holding  that  this  section  did 
not  appljr  to  this  case. 

The  claim  to  deduct  the  Talue  of  the  £3,000 
annuity  fails  for  the  same  reasons  as  the  daim  to 
deduct  the  mortgage  debt.  Tlie  annuity  which 
dropped  on  the  aeath  of  the  second  earl  did  not 
affect  the  value  of  the  property  upon  which  it  was 
oharsed,  and  which  was  deemed  to  pass  upon  his 

The  judgment,  therefore,  must  be  rerersed,  and 
tha  orass-appeal  dismissed, 

Appeal  of  t?ie  Crown  allowed ;  crou-aippeai  of  peti" 
iioner  diemieaed. 

Solicitors  for  the  petitioner,  Oolk/er'BriHoWf  Bueeett, 
HiU,  di  Co. 

Solicitor  lor  the  Grown,  SoUcUor  of  Inland  JBevemte. 


Srom  Chan.  Diy.  ) 

(lindley,  M.B.,  and  Bigl^  and  [  Jan.  11. 

Vaughan  Williams,  L.JJ.)     ) 

LsxDs  AVD  Havlet  -Thsatbb  of  Vabibtibs  v. 
Bboadbbnt.  (a.) 

Mortgage— Principal  not  to  he  oaUed  in  for  three  yeara 
if  interest  paid  *' punctually  ** — Fayment  within 
reoBonahU  time  after  due  date,  whetJier  "  punctual " — 
Injunction  to  restrain  sale  by  mortgagee. 

When  a  mortgage  contains  a  proviso  that  the  prindptd 
money  shaU  not  be  coiled  in  for  a  specified  period,  if 
in  the  meantime  the  interest  is  "pimetuaUu  "  Ptiid,  the 
mortgagor,  to  entitle  himself  to  the  bemykofthe  pro^ 
viso,  must  make  each  paymint  of  interest  on  the  day  on 
which  it  becomes  due. 

Appeal  by  the  defendants  from  Kekewich,  J. 

By  an  indenture  of  mortgage  dated  the  15th  of 
February,  189T,  and  made  between  the  plaintiffs,  of 
the  one  part,  and  the  defendants,  of  the  other  port, 
certain  real  estate  was  conveyed  to  the  defendants  as 
security  for  a  loan.  The  mortgage  contained  a  pro- 
viso that  ''  it  is  hereby  agreed  that  payment  of  the 
principal  money  hereby  secured  shall  not  be  required 
by  the  mortgagees  or  anv  person  claiming  under 
them  "  within  three  years  nom  the  date  of  the  mort- 
gage "  if  in  the  meantime  every  half-yearly  payment 
of  mterest  shall  be  punctually  paid." 

The  first  half-yearly  payment  of  interest  fell  due 
on  the  IMi  of  August,  1897,  and  the  money  was  not 
then  paid. 

On  the  10th  the  defendant  Broadbent  wrote  to  the 
secretary  of  the  company  asking  for  immediate  pay- 
ment, and  on  the  17th  the  secretary  replied  that  he 
would  submit  the  matter  to  the  next  meeting  of 
directors. 

On  the  20th  Broadbent  gave  the  secretary  notice 
calling  in  the  mortgage  money. 

(d.)  Beported  by  B.  0.  Maoksnzib,  Esq.,  Barrister- 
at-Law. 


On  the  24th  one  Musgrave,  a  director  of  the  con- 
pany,  sent  the  defendants  a  dieque  for  the  intenrt. 
The  defendants  accepted  the  cheque,  but  daimedto 
enforce  their  nottoe. 

In  November,  1897,  the  plaintiff  company  issued  a 
writ  claiming  a  declaration  that  the  defendants  wsn 
not  entitled  to  require  payment  of  the  prindpsl 
maoay  under  the  mortgage.  Afterwards,  the  mcrtF 
gagees  threatenuig  to  seU  the  j^eoiisea,  the  plaintift 
moved  for  an  injunction  to  restrain  them  from  doing 
so. 

Kekewioh,  J.,  was  of  opinion  that  on  the  true  ooa- 
struction  of  the  mortgage  *'  punotnallv  paid  '*  mssit 
paid  within  a  reasenable  time  after  becoming  das, 
and  that  nine  days  was  not  more  than  a  reasooabls 
time,  ms  lordsmp  therefore  granted  an  injunotioa 
to  restrain  the  defendants  from  seUing  the  presussi 
or  advertising  them  for  sale  in  pursuance  of  ths 
notice  of  the  20th  of  August,  1897. 

The  defendants  appewed. 

It  was  admitted  that  if  a  propernotioe  callinffia 
the  money  had  been  given  it  had  never  besa 
waived. 

BramweU  Davis,  Q.C.,  and  A.  J.  AUen,  for  ths 
appeal,  cited  Keene  v.  Biscoe,  26  W.  B.  652,  8  Gh.  D.  < 
201 ;  and  Hicks  v.  Gardner,  1  Jur.  641,  whwh  k 
referred  to  in  Fisher  on  Mortgage  as  showing  thst , 
payment,  to  be  "punctual,"  must  be  made  on  ths 
day. 

Warrington,  Q.C.,  and  C.  Churoh,  for  the  plainftifi, 
referred  to  Davidson's  Conveyancing,  vol.  2,  ^  2 

eed.),  p.  329,  and  argued  that  the  morteage»  if  not 
be  construed  as  the  plaintiffa  contended,  did  not 
correctly  express  the  intentions  of  the  partiea, 

BramweU  Davis,  Q.C.,  was  not  called  upon  to  reply. 

LniDLBY,  M.B.,  after  considering  the  daim  for 
rectification  of  the  mortgage,  and  coming  to  the  coa- 
olusion  that  it  was  entirdy  unfounded,  prooeeded: . 
I  th^«^  this  case  is  a  singularly  plain  one.    Ths* 
mortgage  contains  a  covenant  to  pay  on  the  15th  of 
August,   1897,  the  principal  sum   of    £7,000  with  , 
interest  at  5  per  cent,  and  afterwards  to  pay  inteieit . 
at  5  per  cent,  on  the  15th  of  Febmarv  and  the  ISKk 
of  August    Tbecefore,  if  the  plaintiffii  did  not  pay 
on  the  15th  of  August  an  action  could  be  broogfat  oa 
the  16th.    That  imght  have  been  rather  sharp  pno- 
tioe;  but  legally  such  an  action  would  lie.    Thai 
there  is  this  proviso :     [Bia  lordship  read  the  ptofiso , 
above  set  out,  and  continued  :]    That  means,  if,  ia 
the  meantime,  every  half-yearly  payment  ahall  bs 
paid  on  the  day  on  which  it  becomes  due.    It 
mean  anything   else.      I   do   not   think   wi 
authori<7    to    show     that     "punctually" 
punctually  on  the  day  fixed.    There  is  no  authority 
that  it  does  not  mean  that.    The  monev  was  not 
paid  on  the  day  named,  or  for  several  days  aftv. 
SCoreover,  no  provision  at  all  was  made  for  pay- 
ment— the  mortgagors  being  a  limited  company— oa 
the  first  16th  of  August,  and  there  being  no  pav- 
ment,  and  no  sign  of  payment,  the  mortgagees  on  tiw 
20th  served  a  notice  calling  in  their  money,  which 
they  were  justified  in  doing.     Under  the  pressure  of 
that  notice  the  mortgagors  paid.     Can  it,  then,  he 
right  to  say  that  the  mortgagees  are  not  entitled  to] 
CfSl  in  the  money  on  the  terms  of  this  mortgage? 
The  mortgagors  have  only  themselves  to  blame  if; 
they  are  put  to  any  inconvenience  in  conaeqoenee  of. 
theu  neglect  to  discharge  their  debt  according  to  ths 
tenour  of  the  deed. 

I  think  the  learned  judge  has  gone  a  great  deal  too 
fftr  in  granting  this  injunction.  The  appeal  must  be 
allowed. 

Bust,  L.J.— I  am  of  the  same  opinion.    I  leaUy 


ToLXLVt.      [ftfc.M,iw.]      tflte  WEEKLY  REPORTER* 


SSI 


OoTJXT  OP  Apfsal. 


In  bb  AsHTOir.— In  be  Powbll. 


High  Ootjbt. 


itm  nothing  to  add  as  to  that  part  of  the  case  which 
b  oonfined  to  the  interpretation  of  the  words  "  pnnc- 
losUy  paid."  The  parties  must  be  taken  to  have 
it  what  they  said ;  and  the  privilege  stipulated 
wu  forfeited  by  non-payment  on  the  day  named, 
lordship  then  dealt  witii  the  olaim  for  reotifioa- 
ooming  to  the  same  oonolusion  as  the  Master  of 
Bolls.] 

Yavohan   Williams,  L.J.^1  am  of   the 


AppaUalhwecL 

Solicitors,  Chodale  A  Hoheon^  for  Butterworth,  Bose, 
A  (^,  Swindon;  George  B.  W.  Dighy. 


From  Chan.  Div.  1 

(Lmdley,  M.B.,  and  Ohitty  and  V  Deo.  14,  16. 

Yangfaan  Williams,  L.JJ.)     J 

In  re  ASHTON. 
Ihobak  v.  Papillon.  (a.) 

AfpoiaOmmt^Riile  agaimt  double  foriionB-^AppoinU 
menl  ly  mother — Peracn  in  looo  parentis. 

A  lady,  under  a  epecial  power  for  the  purpose  in  her 
fii^htf^e  twTl,  appointed  hy  will  £10,000  equally  among 
ker  three  diildren.  SuhHequenUy  by  deede-poll  $he 
ofpoixled  turns  equal  to  one-third  to  one  daughter. 

Hdd,  per  Stirling,  J.,  that  the  burden  of  proof  lay 
M  thoee  who  aeeerted  that  the  mother  intended  to  put 
lendf  in  looo  parentis  to  her  daughter,  and  that,  there 
iting  no  proof  that  ehe  did  so  intend,  the  rule  againtt 
itmSe  portions  did  not  apply,  and  the  daughter  was 
sOiM  to  share  in  the  unappointed  residue  equally  vnth 
tk  ether  children. 

But  held,  hy  the  Court  of  Appeal,  on  further  evt- 
Asce,  and  without  considering  the  point  of  law  raised  in 
the  mtrt  bdow,  that  on  the  facts  the  appointments  by 
iseds-poU  were  intended  to  be  in  satisfaction  of  the 
inghler^s  share  in  the  £10,000,  and  that  she  was 
9ti  enUtied  to  share  in  the  unappointed  residue  equally 
w^  the  other  children. 

Decision  of  Stirling.  J.  (ante,  p.  138,  [1897]  2  Ch. 
M),  reversed  on  ihsfads. 


W^  <Kouct  of  3lu0tia. 


Ghan-DiT.    ) 
Xd»wioh,  J.^ 


Dec.  10. 


In  re  Powbll. 
CBOflLAB])  V.  HoLLIDAT.  (6.) 
WQl-'-CcfmtitrudUon — Perpetuity—Oift  of  income  to  t?ie 

children  of  A.^Oift  over  of  capital  to  the  children's 

tkUdren — Period  of  ascertaining  doss. 

Under  a  bequest  to  the  children  of  a  person  simpliciter, 
emly  those  chUdren  in  existence  at  the  testator's  death  will 
w.  Accordingly,  where  a  testator  directs  the  income 
pf  a  fund  to  be  paid  to  his  sister's  children  during  tTieir 
Uvn,  and  after  their  death  gives  the  capital  of  the  fund 
^qsalhf  between  their  children,  t?ie  doss  of  children  to 
take  the  gift  of  income  wiU  be  ascertained  at  the  testator's 
deaths  and  wiU  consist  of  his  sister's  children  then  in 
mttence;  and  therefore  the  gift  over  to  their  children 
tnS  not  he  too  remote. 


(a.)  Beported  by  W.  Shallobosb  Qoddasd,  Esq., 

Barrister-at-Law. 

((•}  Beported  by  B.  J.  A,  Mobbison,  Esq.,  Barrister- 

at-Law. 


In  re  Wenmoth's  Estate,  36  W.  B.  409,  37  Ch.  D. 
266,  distinguished. 

Summons. 

By  his  will  dated  the  17th  day  of  October,  1877, 
Alvara  Powall,  after  certain  specific  devises  and 
bequests,  gaye,  devised,  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever  unto  his  trustee  upon 
trust  to  pay  certain  legacies  and  an  annuity,  and  as 
to  all  the  residue  of  his  personsi  estate  upon  trust  to 
divide  the  interest,  dividends,  and  annual  profits  into 
three  equal  portions  and  to  pay  one  of  sueh  portions 
''unto  the  childrrai  of  my  sister  Elizabeth  Holmes, 
and  to  divide  the  same  equally  among  them  during 
their  lives.  And  after  tneir  deaths  to  divide  one- 
third  part  of  my  personal  estate  equally  between 
their  children;  but  if  they  shall  all  die  without 
leaving  any  children  then  I  direct  my  trustee  to 
divide  the  said  third  part  of  my  personal  estate 
equally  among  the  dhildren  of  my  nephew,  Edward 
Crosland,  share  and  share  alike.'' 

The  testetor  died  on  the  17th  of  July,  1879,  and 
his  will  was  duly  proved  by  the  executors  therein 
named. 

The  testetor's  sister,  Elisabeth  Holmes,  was 
married  once  only^namely,  to  Charles  Holmes  on 
the  15th  of  August,  1820. 

There  were  seven  children  of  the  marriage,  three  of 
whom,  Charles,  Elizabeth,  and  William,  predeceased 
the  testetor  without  having  been  married.  The 
remaining  four  children  were :  (1)  Ann,  one  of  the 
defendants,  who  married  Thomas  Holliday,  and  whose 
only  children,  Mary  and  Jane,  were  stul  alive ;  ^2) 
SaiBh,  who  was  still  alive  but  had  never  married ;  (3} 
the  defendant  Alvara,  a  bachelor  and  still  living; 
and  (4)  Mary,  who  was  married  once  only — ^namely,  to 
William  Goodman  Crofte  on  the  15th  of  March,  1870, 
and  whose  only  children,  the  defendant  John  Prince, 
Bose,  and  Hanry,  were  still  living. 

Elizabeth  Holmes  died  on  the  9th  of  November, 
1888,  and  Mary  Crofte  died  on  the  26th  of  November, 
1895. 

This  was  a  summons  by  the  present  trustees  of  the 
will  for  the  determination  inter  alia  of  the  followinff 
Question — nam^y,  whether  the  trust  by  the  said  wifi 
aeolared  of  one-third  of  the  testetor's  residuary 
personal  estete  in  favour  of  the  children  of  the 
children  of  the  testetor's  sister  Elizabeth  Holmes  was 
valid  or  void  as  transgressing  the  rule  against  per- 
petuities. 

H.  TerreU,  Q.C.,  and  A.  J.  Ghitty,  for  the  trustees* 
steted  the  questions  raised  upon  the  summons. 

Dibdin,  for  the  next-of-kin.-^Oa  the  construction 
of  the  ffift  all  the  children  of  Elizabeth  Holmes  are 
indnded.  The  rule  of  convenience  for  ascertaining 
the  class  which  takes  applies  only  to  a  gift  of  corpus 
and  not  to  a  gift  of  income :  In  re  Wenmoth's  Estate, 
36  W.  B.  409,  37  Ch.  D.  266.  That  authority  applies 
to  the  present  case,  that  children  bom  after  the 
testetor's  death  might  take  part  of  the  income,  and, 
consequently,  that  a  gift  to  their  children  is  void  for 
remoteness. 

J 'Hill   V.    Cfhapman,    1    Yes.    jun.   405,  was  also 
erred  to.] 

BensJiaw,  Q.C.,  and  Boufden,  for  Alvara  Holmes. 

Warrington,  Q.C.,  and  Buckmaster,  for  the  defendant 
Crofte. 

Ebbbwioh,  J. — On  the  first  question— namelv, 
whether  according  to  the  languMeof  the  will  the 
gift  to  the  '*  children  of  my  sister  j^zabeth  Holmes  '* 
must  be  confined  to  children  living  at  the  death  of  tha 
testetor,  or  ought  to  be  construed  so  as  to  admit 
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those  (if  any)  who  might  be  bom  after  the  death  of 
the  testator,  I  entertain  no  doubt.  The  argament 
that  the  gift  ought  to  have  a  more  extensive  oonstruo- 
tion  so  as  to  a£nit  children  bom  after  the  deatib  of 
the  testator  is  founded,  and  I  think  founded  entirely, 
on  an  application,  which  I  venture  to  call  a  mis- 
application, of  a  decision  of  Ghitigr>  Jm  in  the  case  of 
In  re  Wenmoih^s  Estate.  It  is  said  that  the  learned 
judge  was  there  dealing  with  the  same  rule  of  oon- 
Tenienoe  as  applies  to  the  will  in  this  case,  and  that 
his  exception  of  the  application  of  that  rule  also 
applies  to  this  case.  The  answer  to  that  argument  is 
to  my  mind  oondusiye — ^namely,  that  whether  it  be 
properly  called  a  rule  of  conyenience  or  not,  Ghitty, 
J.,  was  not  dealing  with  the  same  rule  of  conyenience 
which  I  am  asked  to  apply  here. 

There  is  no  doubt  some  foundation  for  the  argu- 
ment to  begin  with  in  calling  the  rule  with  which  I 
am  now  dealing  one  of  conyenience,  because   Mr. 
Theobald,  who,  as  we  all  know,  is  a  very  careful  and 
useful  author,  classes  the  rule  in  question  with  the 
other  rule  with  which  Ghitty,  J.,  was  dealing,  and  also 
with  one  or  two  others  as  rules  of  convenience.    I 
venture  to  think,  however,  that  the  law  is  better 
stated  in  Mr.  Yaughan  Hawkins'  book.      He  devotes 
chapter  7  to  the  subject ;  it  is  headed  "  Ohildren,  &c., 
when  ascertained."      I  will  read  what  he  says  at 
p.  68 :    <*  It  might  be  supposed  that  a  gift  to  the 
children  of  a  ^rson  stmpliciter  would  include  all  the 
children  he  might  have,  whenever  coming  into  exist- 
ence;   but  the  testator  is  considered  to  intend  the 
objects  of  his  bounty  to  be  ascertained  at  as  early  a 
period  as  possible ;    and  it  may  be  laid  down  as  a 
general  rule  (qualified  by  the  other  rules  which  follow 
in  this  chapter)  that,"  in  '*  gifts  to  childr^,  &c.,  as  a 
class  "the  mle  is  that  ''a  devise  or  bequest  to  the 
children  of  A.,  or  of  the  testator,  means,  priind  facie, 
the  children  in  existence  at  the  testator's  death,  pro- 
vided  there  are  such  children  then  in    existemce." 
That  was  the  case  here.    Then  he  gives  some  instances 
and  some  notes,  and  cites  Viner  v.  Francis,  2  Gox  Gh. 
Gas.  190,  which  is  also  cited  by  Mr.  Theobald.    I  have 
referred  to  that  case.    It  is  over  100  years  old,  and  is 
point  blank.    There  is  no  question,  tiierefore,  about 
that  authority.  Then  Mr.  Hawkins  some  way  on,  at  p. 
75,  deals  with  the  further  rule  witb  which  Ghitty,  f., 
was  dealing;  it  is  headed  "  Qifts  to  children  at  a 
given  age,'^and  he  makes  this  exception :    ^'  In  the 
cases  considered  under  the  preceding  rule,  the  shares 
of  all  the  objects  became  payable  at  the  same  time, 
and  the  period  of  distribution  was  the  same  for  them 
all ;    where  the  shares  become  payable  at  different 
times,  as  in  the  ordinary  case  of  a  gift  to  ohildren  at 
twenty-one  or  marriage,  the  last  rule  requires  to  be 
supplemented  bv  another.*'    Then,  he  states  the  rule 
which  hastens  tne  period  of  distribution  and  fixes  it 
at  the  time  when  the  first  child  becomes  entitled  to 
receive  his  share,  which  is  undoubtedly  a  rule  of 
convenience  merely,  so  that  these  two  rules  seem  to 
me  to  depend  on  somewhat  difiPerent  considerations 
from  this  point  of  view.     The  second  rule  is  purely 
one  of  convenience.     It  is  a  rule  which  admittedly 
contradicts  the  words  of  the  will,  the  testator  having 
intended  to  let  in  all  the  children  who   attained 
twenty-one.      There    can    be    no    question    about 
that. 

The  application  of  my  first  rule,  however,  is  not 
necessarily  a  contradiction  of  the  words  of  the  testator, 
because  in  legal  phraseology  all  the  children  taking 
under  a  gift  are  intended  to  mean  all  the  children 
living  at  the  testator's  death.  No  lawyer  would  ever 
doubt  that  a  bequest  of  so  many  pounds  to  the  mem- 
bers of  a  club,  or  any  otiier  class  of  persons  specified 
in  a  like  manner,  would  refer  only  to  tiiose  who  were 
caembers  or  fulfilled  that  description  at  the  testator's 


death ;  and  there  does  seem  to  me  to  be  that  disttne- 
tion  of  substance  between  the  first  rule,  ^diioh  msy 
nevertheless  be  in  some  sense  a  rule  of  conveDiaDoe, 
and  the  second  rule,  which  is  purely  a  mle  of  con- 
venience. In  In  re  WenmoWs  Estate  I  understud 
Ghitty,  J.,  although,  no  doubt,  he  treated  the  two 
rules,  as  to  some  extent  they  must  be  treated,  as  bodi 
being  instances  of  fixing  the  period  of  distributicii, 
was  only  dealing  with  the  second  mle — ^that  is  to 
say,  the  mle  which  fixes  tiie  period  of  distn- 
bution  at  the  tune  when  the  first  child  beoonss 
entitled.  It  is  that  rule  to  which  he  ref en,  and  it  is 
that  rule  which  he  declines  to  extend  to  a  esse 
where  only  income  is  given.  He  does  not  deal  with 
the  other  rule,  and  I  take  leave  to  doubt  wiiethsr  it 
occurred  to  him  to  consider  at  all  in  that  esse 
whether  it  would  be  right  to  alter  the  rale  in  anj 
way  as  reg^ards  children  taking  at  the  death  of  the 
testator  without  any  words  with  regard  to  attsiniiig 
maiority  or  anything  of  the  kind,  because  they  onlv 
took  income  or  for  any  other  reason.  I  do  not  rssa 
his  judgment  as  being  at  all  directed  to  such  a  cassss 
the  one  before  me,  and  it  seems  to  me  that  this  esse 
must  depend  on  the  ordinary  application  of  the 
ordinary  rule,  and  that  the  ohilcu«n  living  at  tiis 
testators  death,  and  no  others,  can  take.  The  answer 
to  the  first  question  therefore  will  be,  that  the  tmsiii 
valid  and  is  not  void  as  transgressing  the  mk 
against  perpetuities. 

Solicitors,  Pitman  &  Sons,  for  EmsUy,  Son,  &  SvUtk, 
Leeds ;  Ernest  Bevir ;  Peacock  A  Ooddard, 


Paget  v.  Paget,  (a.) 

Married  woman — Separate  estate — Belief  from  resiraisd 
upon  anticipation — Payment  of  husbands  debts- 
Wife^  s  right  to  indemnity — Conveyancing  and  Lam  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  8^ 
Practice  upon  applications  for  relief  under  aeetum  39. 

The  doctrine  thai  a  wife  is  entitled  to  he  indemm/ied 
hy  her  deceased  husbands  estate  {and  semble,  a2go,  % 
her  husband  while  alive)  against  loss  incurred  by  her 
contributions  towards  payment  of  his  debts  wiU  not  ht 
extended  to  a  case  where  the  court  has  thought  fit  is 
release  unconditionally  the  restraint  upon  anticipaium  of 
a  wife's  life  interest  under  section  39  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  for  the  purpose  of 
enabling  her  to  raise  money  for  payment  of  her  husbatutt 
debts. 

Action. 

The  plaintiff,  Lucy  Annie  Emily  Paget,  was 
married  to  the  defendant,  Gerald  Geoil  Stewart  Paget, 
in  the  month  of  January,  1877. 

At  the  time  of  the  marriage  the  plaintiff  wai 
entitled,  under  the  will  of  her  gnindfather,  dmiiig 
her  life,  for  her  separate  use  without  power  of 
anticipation,  to  the  net  income  of  a  moiety  of  certain 
warehouse  property  at  Manchester,  and  of  a  sum  of 
£100,000. 

Two  settlements  were  executed  upon  the  marriage ; 
by  one  of  them  the  defendant  had  settled  a  rever- 
sionary interest,  to  which  he  was  entided,  in  two 
sums  of  £10,000  and  £5,000  upon  trust  for  him  during 
the  joint  lives  of  himself  and  his  wife  and  for  the 
survivor  after  the  death  of  one  of  them,  and  after  the 
death  of  the  survivor  for  the  issue  of  the  marriage, 

(a.)  Beported  by  B.  J.  A.  Morbibon,  Esq..  Bar^ 
rister-at-Law. 
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and,  in  default  of  issne,  for  him,  the  defendanfc,r 
absolutely. 

By  tiie  other  settlemeDt  the  plaintiff  had  settled  a 
mm  prodaciiig  about  £2,000  per  annum  upon  the 
delendant  during  his  life  or  until  bankruptcy  or 
alknation,  and  subject  thereto,  upon  herself  for  life, 
with  remainders  over. 

About  fifteen  months  after  the  defendant's  mar- 
nage,  he  borrowed  a  sum  of  £15,000  from  the  plain- 
tiffs  sister,  and  shortly  after  the  marriage  of  the 
latter  with  Lord  Charles  Beresford  the  defendant 
txecated  a  mortgage  to  Lord  Charles  Beresford  com- 
pdsiiig  two  policies  of  assurance  on  his,  the 
defendant's,  life  for  £4,000  and  £11,000  each,  and  his 
n?enionary  interest  under  his  first  marriage  settle- 
ment, to  secure  the  repayment  of  the  £15,000  with 
interest  at  £5  per  cent. 

Per  some  years  after  their  marriage  the  plaintiff 
and  defendant  lived  in  excess  of  their  income,  so 
much  80  that  in  1882  their  indebtedness  amounted  to 
£47,050,  of  which  the  greater  part  had  been  incurred 
by  tiie  defendant  alone. 

In  1882  an  application  by  originating  summons 
was  made  to  Chitty,  J.,  by  Mrs.  Paget  for  the  pnr- 
poee  of  obtaining  relief  under  section  39  of  the  Con- 
Tejanoing  and  £i&w  of  Property  Act,  1881,  from  the 
mtraint  upon  anticipation  of  her  life  interest  under 
her  grandmther's  wm,  and  thereby  enabling  her  to 
mortgage  her  life  interest  as  part  security  for  a  con- 
tempkted  loan  of  £23,000  by  the  North  British  and 
UeivaDtile  Lisurance  Co. 

In  the  evidence  adduced  in  support  of  th(^  applica- 
tion there  was  no  attempt  at  fixing  the  responsibLLity 
for  the  indebtedness  on  either  Mr.  or  Mrs.  Paget. 

Mn.  Paget  said  in  her  affidavit  that  she  and  her 
hnaband  had  incurred  debts  and  responsibilities  to  a 
very  large  amount,  and  that,  notwithstanding  that 
theff  income  was  only  between  £7,000  and  £8,000, 
they  had  spent  between  £15,000  and  £20,000  during 
the  first  year  after  their  marriage,  and  tiiat  in  con- 
sequenoe  of  her  husband's  being  pressed  by  creditors 
"  it  was  decided  ^hnt  I  should  consult  my  solicitors, 
ICessrs.  Parker,  on  the  matter.  I  accordingly  did  so, 
and  it  then  appeared  that  our  pressing  debts 
aiuonnted  to  about  £25,000."  Mrs.  Paget  then 
went  on  to  say  that  she  was  "  desirous  of  paying 
off  the  said  debt"  Mr.  W.  8.  Parker  stated  in  his 
affidavit  that  he  had  discussed  the  matter  with  Mrs. 
Biget  ^one,  and  that  it  was  at  her  request  that  the 
application  was  made. 

On  the  28th  of  June,  1882,  Clutty,  J.,  made  an 
order  in  chambers  which,  after  expressing  an  opinion 
tiiatthe  arrangement  thereinafter  mentioned  would 
be  for  the  benefit  of  the  applicant,  directed  that  the 
£23.000  then  proposed  to  be  advanced  to  her  by  the 
Horth  Brxtiflb  and  Mercantile  Insurance  Co.  should, 
when  advanced,  be  charged  upon  her  life  interest  and 
a  policy  on  her  life,  together  with  interest  and 
pemiumSy  the  principal  sum  not  to  be  paid  off  untU 
Mr  dsalh,  unless  she  desired  to  pay  it  or  any  part  of 
it  doting  her  life.  By  a  mortgage  dated  the  24th  of 
/oly,  1882,  Mr.  and  Mrs.  Paget  assigned  to  the 
iasoranoe  company  Mrs.  Paget's  life  interest  and  a 
poHcy  on  her  fife  to  secure  the  sum  of  £23,000  then 
advanced,  and  Mr.  and  Mrs.  Paget  covenanted  to 
repay  the  same  with  interest  at  the  rate  therein 
mentioned,  Mrs.  Paget  covenanting  so  as  to  bind  her 
aeparate  estate. 

The  £23,000  was  paid  to  Messrs.  Parkers,  and 
they  applied  the  whole  of  that  sum  with  the 
exception  of  £4.000  in  paying  off  their  clients'  debts. 
finhsequently  Messrs.  Parkers  absconded,  and  it  was 
ftnmd  tixat  they  had  nusappropriated  the  £4,000.  Li 
ecnsequence  of  this  loss  and  of  further  joint  debts 
which  had  accumulated  in  the  meantime  it  became 


necessary  for  Mrs.  Paget  to  make  another  applioatioQ 
to  Chitty,  J.,  and  by  an  order  of  the  11th  of  August, 
1887,  she  obtained  powers  to  charge  her  life  interest, 
notwithstanding  the  restraint  upon  anticipation,  as 
part  security  for  a  further  sum  of  £22,000  which  the 
Pelican  Life  Insurance  Co.  were  willing  to  advance. 
The  evidence  in  support  of  the  application  was  of  a 
similar  nature  to  that  adduced  on  tne  occasion  of  the 
former  summons,  Mrs.  Paget  statine  that  their  joint 
income  formed  a  common  fund,  and  that  she  con- 
sidered any  diminution  of  dharffes  upon  the  fund  to 
be  for  her  benefit  irrespective  of  the  question  whether 
the  charges  were  exclusively  debts  of  her  husband 
or  not.  Chitty,  J.,  upon  this  occasion  separately 
examined  Mrs.  Paget,  who  attended  in  chambers 
for  that  purpose. 

Mrs.  Paget  subsequentiy  mortgaged  her  life 
interest  (subject  to  the  prior  mortgage)  and  another 
policy  on  her  life  to  the  Pelican  iMe  Assurance  Co. 
to  secure  the  £22,000  advanced  by  them.  The 
£22,000  was  applied  in  paying  off  the  remainioff 
debts  and  the  balance  of  the  £15,000  due  to  Lord 
Charles  Beresford,  who  reassigned  to  Mr.  Paget  the 
property  comprised  in  the  mortgage  of  the  9th  of 
{November,  1878,  with  the  exception  of  the  £11,000 
policy  which  had  been  already  surrendered.  By  a 
deed  of  the  28th  of  September,  1889,  the  £4,000 
policy  so  reassigned  was  assigned  by  Mr.  Paget  to  the 
trustees  of  the  secondly  above-mentioned  settiement 
upon  trust  to  make  good  the  £4,000  appropriated  by 
Messrs.  Parker,  and  subject  thereto  in  trust  for  Mr. 
Paget  absolutely.  The  mortgages  for  £23,000  and 
£22,000  had  not  been  paid  off.  From  May,  1893,  Mr. 
and  Mrs.  Paget  had  lived  apart,  and  Mrs.  Paget  had 
since  then  paid  the  interest  on  the  two  mortgages, 
and  had  abo  paid  other  sums  of  money  towards 
defraying  her  husband's  debts. 

This  was  an  action  brought  by  Mrs.  Pa^,  suing 
in  respect  of  her  separate  estate  and  daiuung  (1)  a 
dedaration  that  her  husband  was  liable  to  indenuafy 
her  against  the  mortgages  of  1882  and  1887  and  the 
principal  sums  of  £23,000  and  £22,000  and  interest 
thereby  respectively  secured ;  (2)  payment  of  those 
two  principal  sums  and  of  the  interest  paid  ^  by  her 
out  of  her  separate  estate  since  the  separation  in  May, 
1893 ;  (3)  repayment  of  the  further  sums  paid  by  her 
out  of  her  separate  estate  sinoe  the  separation  towards 
satisfaction  of  debts  or  liabilities  of  the  defendant  or 
otherwise  on  his  account ;  (4)  a  declaration  that  she 
was  entitled  to  a  charge  upon  all  the  interests  of  the 
defendant  in  the  two  trust  funds  of  £10,000  and 
£5,000  and  in  his  £4,000  policy  for  the  amount  of 
the  mortgage  debt  of  £15,000  and  interest  repaid  to 
Lord  Charles  Beresford ;  and  other  incidental  relief. 

In  his  defence  the  defendant  alleffed  that  the  plain- 
tiff had  adopted*  the  said  indebtedness  as  her  own, 
and  pleaded  the  Statute  of  limitations.  He  also 
raised  a  counterclaim  which  was  abandoned  at  the 
trial  and  which  is  not  material  for  the  purposes  of  the 
present  report. 

Mrs.  Pag^et  was  called  as  a  witness,  imd  whilst 
acknowledging  that  some  of  the  expenditure  was 
attributable  to  the  joint  establishment,  alleged  that 
most  of  it  was  incurred  by  [and  on  behaii  of  the 
defenduit  alone. 

Rmshaw,  Q.C.,  Carson,  Q.C.,  and  A.  a  B.  2Vrre», 
for  Mrs.  Paget.— We  rely  upon  the  principle  that  a 
wife's  estate  is  entitied  to  be  indemnified  out  of  her 
deceased  husband's  estate  asainst  inonmbrances  in- 
curred on  behalf  or  for  the  oenefit  of  her  husband : 
JSarl  of  Htmtingdon  v.  Countess  of  Huniingdont  2  Bro. 
P.  C.  1;  and  the  wife  is  entitled  to  a  similar 
indemnity  from  her  husband  duzinff  his  life.  It 
makes  no  diffeirenoe  whether  the  wife's  property  is 
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settled  to  her  separate  use  or  not :  Aguilar  y.  AguHar^ 
5  Madd.  414 ;  Uudaon  ▼.  Carmichael,  2  W.  B.  503, 
Kaj  613,  We  are  not  precluded  from  this  argument 
by  tiie  orders  of  Chitty,  J.,  for  those  orders  did 
nothing  else  than  relieve  the  restraint  upon  anticipa- 
tion. 

LawBon  WaUon,  Q.O.,  Warringtorij  Q.O.,  and  J, 
Henderaont  for  the  defendant. — The  right,  if  any, 
which  Tested  in  the  plaintiff  by  virtue  of  these  orders 
was  a  right  of  indemnity.  Now,  according  to  ^e 
authorities  that  right  depends  upon  an  implied 
assumpsit  arising  from  the  nature  of  the  transaction 
and  rebuttable  by  evidence.  We  submit  that  accord- 
ing to  the  evidence  the  wife  adopted  this  liability  as 
her  own.  The  authorities  show  that  where  there  is 
nothing  more  than  a  mortgage  of  the  wife's  estate  to 
secure  the  husband's  debt  then  incurred,  then,  in  the 
absence  of  anything  to  the  contrary,  the  presump- 
tion is  that  the  husband  is  the  principal  d^tor  and 
the  wife  the  surety  and  entitled  to  have  the  debt 
jMdd  out  of  her  husband's  assets  in  the  administra- 
tion of  his  estate  {Htidaon  v.  Carmichael  and  Aguilar 
y.  Aauilar)t  but  this  does  not  apply  during  the  hus- 
band's Ufa  In  the  mortgage  deeds  of  1882  and  1887 
the  loan  is  to  the  wife,  and  the  payment  clause  is  to 
the  effect  that  the  money  is  paia  to  her  with  the 
ixrivity  of  the  husband,  and  therefore  the  prin- 
ciple of  Huntingdon  v.  Huntingdon  and  Hudson  v. 
Oarmichftel  does  not  appl^.  The  evidence  which 
the  plaintiff  adduces,  consisting  of  the  two  orders 
and  the  evidence  filed  in  support  of  the  applications, 
actually  rebuts  any  presumption  in  favour  of  the 
wife.  Again,  if  the  plaintiff  ever  had  any  right  of 
indemnity,  the  evidence  shows  that  she  has  waived 
it :  Cflinton  y.  Hooper,  1  Yes.  Jun.  173.  Moreover,  the 
wife's  claim  is  barred  by  the  Statute  of  Limitations, 
21  Jac.  1»  0.  16,  s.  8. 

Bemhaw,  Q,C,,  in  reply. — ^It  has  been  suggested 
that  the  wife  adopted  the  liability  of  her  husband 
and  that  the  payments  were  a  free  gift  from  her. 
We  have  shown  that  this  latter  contention  is  not 
so:  as  to  the  former  contention,  the  wife  did  not 
adopt  the  liabili^  exclusively.  She  did  so  as  between 
her  nusband  and  herself  on  the  one  hand  and  the 
creditors  on  the  other,  but  it  does  not  follow  that 
therefore  the  wife  for  all  purposes  takes  upon  herself, 
as  between  herself  and  her  husband,  the  whole 
liability.  There  is  nothing  to  show  that  she  gave  up 
her  right  against  him.  In  Clinton  v.  Hooper  the 
wife  Imd  expressly  waived  the  question  of  her  right 
to  be  recouped  out  of  her  husband's  estate,  and  the 
waiver  was  after  the  death  of  her  husband:  Pawlet 
V.  Delatfol,  2  Yes.  sen.  663,  referred  to  in  Milnes  v. 
Bu$kt  2  Yes.  Jun.  48^,  is  in  the  plaintiff's  favour.  The 
Statute  of  Limitations  does  not  apply,  for  Mrs.  Paget 
has  been  paying  interest  on  the  mortgage  down  to 
the  present  time. 

Kbkewioh,  J. — ^The  doctrine  that  a  wife  is  entitled 
to  be  indemnified  by  her  deceased  husband's  estate, 
or  as  it  seems  to  necessarily  follow  by  her  husband 
living,  against  loss  incurred  by  her  contributions 
towards  paym^t  of  his  debts  is  too  well  established 
to  need  exposition,  and  there  is  no  occasion  to  discuss 
the  questions  discussed  in  Lord  Hatherley's  judgment 
in  Hudson  v.  Carmichael  and  elsewhere  how  far  \^^^ 
doctrine  depMsnds  on  an  implied  assun^psit,  or  what 
are  the  limitations  of  the  wife's  rights  as  against 
the  husband's  creditors.  Snfiice  it  to  say  that  the 
right  is  necessarily  based  on  the  matrimonial  relations, 
and  that  whether  strictly  or  for  all  purposes  she  is 
to  be  regarded  as  surety  for  him,  uiat  may  with 
reasonable  accuracy  be  defined  to  be  her  position. 
Whibt  falls  to  me  to  decide  is  whether  this  doctrine  is 


applicable  to  a  case  like  the  present,  where  the  wife^s 
contributions  have  been  made  not  by  means  of  a  nft 
from  her,  operating  by  legal  process,  such  as  a  me 
or  by  an  assignment  of  her  separate  estate,  but  w^iere 
resort  has  been  had  to  thepo wers  conferred  on  the  coort 
by  the  Conveyancing  and  Law  of  Property  Act,  1881, 
s.  39,  which  enables  the  court  to  relieve  a  manied 
woman  from  restraint  on  anticipation  where  it^ipesn 
to  the  court  to  be  for  her  benefit  so  to  do.  This 
jurisdiction,  which  to  me  causes  more  anxiety  timi 
any  other  that  a  judge  is  called  upon  to  ezerctse, 
reqTi'res  minute  and  careful  examination  of  all  the 
facts  and  circumstances.  It  is  the  duty  of  a  judge 
considering  an  application  of  this  character  to  inquire 
not  merely  how  it  has  come  to  pass  that  money  is 
wanted,  who  is  responsible  for  that  result,  and  who  is 
liable  for  debts  already  incurred,  but  also  to  what 
extent  and  in  what  manner  benefit  will  be  secured  to 
the  wife  b;^  granting  the  application,  and  what  fif 
any)  concutions  can  be  reasonably  and  propedy 
imposed. 

Begarding  the  restraint  on  anticipation  as  intended 
for  the  protection  of  the  wife,  I  view  these  appiioa- 
tions  with  extreme  jealousy,    and  when  they  are 
occasioned,  as  is  often  the  case,  by  the  husband's 
extravagance,  I  never  ^^nt  them  unless  satisfied  that 
the  wife's  happiness  will  be  serioutly  endangered  by 
refusal  or  wiU  really  be  advanced  by  such  order  as  is 
asked ;  and  more  than  this,  I  am  extremely  careful  to 
provide  that  the  scheme  submitted,  whatever  it  may 
be,  is  so  carried  out  as  to  secure  the  intended  benefit 
as  far  as  written  provisions  can  secure  it,  and  I  alwavs 
exact  the  strictest  conditions  which  seem  to  me  to  m 
capable  of  fidfilment.      For  instance,    where  it  is 
desired  to  clear  off  debts  incurred  by  a  style  of  living 
in  excess  of  the  matrimonial  income,  as,  for  exam^, 
by  maintaining  an  over-larse  establishment,  I  innst, 
if  it  be  feasible,  on  removal  to  a  smaller  house  or  on 
a  reduction  otherwise  of  outgoings.      I  have  been 
obliged  to  illustrate  the  exerdse  of  the  juriadiotion  by 
reference  to  my  own  practice,  because  these  appUoa- 
tions  are  almost  invariabljr  disposed  of  in  ohambers 
and  the  practice  of  other  judges  is  not  made  public, 
but  I  beUeve  that  although  other  judges  may  and 
probably  do  treat  as  of  first  importance  airoamstanoes 
which,  in  my  opinion,  fall  into  the  second  rank,  and 
on  the  other  hand  give  prominence  to  some  which  I 
treat  as  of  less  weight,  yet  we  all  approach  these 
applications  and  endeavour  to  regaxd  each  and  every 
of  them  from  the  one  standpoint  distinctly  indicated 
by  the  statute,  and  that  is  the  benefit  of  the  wife. 
When,  therefore,  the  court  is  required  to  consider 
what  is  the  effect  of  an  order  relieving  a  wife  frosn 
restraint  on  anticipation  and  thereby  enabling  her  to 
raise  money  with  the  assistance  of  a  policy  of  assur- 
ance on  her  life  or  otherwise,  what  are  the  con- 
sequences following  from  such  order  ?  I  am  bound  to 
conclude  that  the  order  was  made  for  her  benefit, 
and  that,  whether  the  money  could  have  been  raised 
or  could  have  been  applied  in  any  different  manniir 
or  subject  to  any  different  conditions  or  i-estriulions, 
the  judge  who  made  the  order  was  convinoed  that  on 
the  whole  ;it  was  better  for  the  wife  that  the  end 
should   be   achieved    in  the   manner   provided*  in 
preference  to  any  other.    The  orders  of  the  28th  ol 
June,  1882,  and  the  11th  of  August,  1887,  were  made 
without   imposing  fon  Mr.  Paget  any  obli^^ation  to 
surrender  the  life  interest  provided  for  him.  by  tiis 
marriage  settlement,  and  except  that  one  policy  was 
brought  into  settiement  for  the  express  purpose  of 
recouping  to  the  settied  funds  the  loss  oooasioned  hj 
Mr.  Parker's  fraud,  no  conditions  were  imposed.    It 
was  not  suggested  on  either  application  that  Mr. 
Paget's  life   interest   should  be  touched,    bat  fts 
^  sxistsnce  of  that  life  interest  was  disclosed  and  I  asi 
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boind  to  oondnde  that  the  learned  jadge  who  made 
the  orders  and  who  on  the  second  oooasion,  we  know, 
vent  into  the  oase  thoroughly  and  to  the  extent  of 
amug  Mrs.  Paget  privately,  determined  that  it  was 
wan  lor  her  benefit  that  this  life  interest  should  not 
besmraiidend  and  that  no  other  conditions  should 
bs  fmpnsftd.  It  is  argued  that  the  contributions 
vUohshemadebymeansof  thereUef  of  restraint  on 
tntiaipation  and  which  could  not  otherwise  have  been 
■ads  at  all,  were  only  made  by  her  as  surety  for  her 
hnibsiid,  and  that  he  is  now  bound  to  indemnify  her 
SI  prino^  and  to  make  liable  towards  that  indemnity 
As  life  interest  which  was  left  unaffected  by  the 
€id«  themselTes.  I  say  nothing  about  the  time 
wloeh  has  olapeod  since  the  orders  were  made.  If 
tlw  pitintiff  is  ri^ht  she  could  have  insisted  on  her 
zii^ts  as  surety  mimediately  after  their  respectiTe 
dstos,  but  I  do  not  pause  to  inquire  whether  she  has 
forfated  such  xifl^ts  (if  any)  as  she  had  by  delaying 
Im  astion  until  the  present  time.  I  prefer  to  rest  my 
iodnMnt  on  the  braid  ground  that  where  the  wife's 
afcmtemit  has  been  made  available  for  raising  money 
lor  Mmnent  of  her  husband's  debts  by  means  of 
nlief  from  the  restraint  on  anticipation  under  the 
WMtion  of  the  court,  it  is  inconceivable  that  she 
iBteudsd,  or  that  the  court  intended,  that  she  should 
ksvt  a  lemedy  over  agmnst  him  not  reserved  by  the 
Older  Bring  sooh  sanction,  or  that  a  doctrine  flowing 
ImB  ue  relations  of  husband  and  wife  and  called 
isto  operation  by  her  action  independently  of  the 
eoort  should  be  thus  extended. 

I  do  not  think  that  in  a  case  of  this  kind,  and 
besang  in  mind  that  the  wife's  life  interest  has  been 
largely  taken  to  pay  her  husband's  debts,  it  would 
be  Mit  to  make  her  pay  his  costs,  and  therefore  I 
dimm  her  action  without  oosts.  The  counterclaim, 
wUohwii  not  ainGPiable  and  was  not  argued,  has 
abaady  been  dismined  with  costs. 

SoGdtorB,  Leman  A  Co. ;  Dawe$  <fe  8on$, 


Dec.  3. 


ftom  C.  A.  ) 
(En^and).    ) 

DAixroBD  Bttbal  Distbiot  Oottnoil  v.  Bbxley 
HsATH  Bailwat  Go.  (a.) 

BaUwoff — Footway — Railway  acroM  public  foatpath— 
Dviyio  ImUd  hridqe — Railways  Clauses  Conaolidation 
Ad,  1845  (8  <ft  9  Vict,  c  20),  «.  46. 

Wkert  ike  tpeeiai  Act  {which  incorporated  tJ^e  pro- 
fiitbiu  o/ihe  Uailways  Claueee  Act,  1845)  of  a  railway 
tmKptmp  oontaine  no  provisione  dealing  with  footways, 
fle48tii  metion  of  the  Railways  Clauses  Consolidation 
Act,  1845,  inmoees  no  obligation  on  the  railway  company 
h  provide  a  bridge  eo  as  to  carry  the  railway  over  the 
/Mvay,  or  the  footway  over  the  railway. 

Par  Lord  Hersohell — The  Railway  Clauses  Coneoli- 
da(m  Ad,  1845,  hoe  not  of  itself  any  operation  in 
ntped  of  OMjf  road  whatever,  whether  a  carriage^-toay, 
■  JMptdk,  or  a  public  road,  unless  brought  into  effect 
ty  aoBM  righte  being  given  and  corresponding  obligcUions 
created  by  a  epecial  Act. 

Bedeion  of  the  Court  of  Appeal  (44  W.  R.  501, 
[im]  2  Q.  B.  74}  affirmed. 

Ihia  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  EdMr,  M.B.,  Smith  and  Sigby,  L.JJ.) 
'   "  44  W.  E.  501,  [1896]  2  a  B.  74. 


(a.)  BefKirted  by  C.  H.  GKAPloir,  Esq.,  Barrister* 
atrLaw* 


The  Bexley  Heath  Bailway  Co.  was  incorporated 
by  a  special  Act  for  the  purpose  of  constructing  a 
railway  in  the  county  of  Kent»  the  special  Act  incor- 
porating the  Bailway  Clauses  Consolidation  Act, 
1845. 

The  railway  crossed  a  public  footpath  in  the  parish 
of  Crayford,  the  line  beii^  constructed  at  that  point 
upon  an  embankment,  and  the  footpath  being  carried 
up  the  embankment  by  means  of  wooden  steps,  across 
the  line  on  the  level,  and  down  the  other  siae  of  the 
embankment  by  means  of  similar  steps. 

The  railway  company's  special  Act  did  not  contain 
any  reference  to  or  clause  dealing  with  this  footway. 

The  Parish  Council  for  Cravford  having  repre- 
sented to  the  district  counoU,  under  section  26  of  the 
Local  Gbvemment  Act,  1894,  that  the  public  foot- 
path had  been  unlawfully  obstructed,  the  district 
councU  applied  for  and  obtained  a  mandamus  directed 
to  the  Beziey  Heath  Bailway  Co.,  commanding  them 
to  carry  the  railway  over  the  footpath  or  the  foot- 
path over  the  railway  by  means  of  a  bridge. 

The  Court  of  Appeal  discharged  the  order  of  the 
Queen's  Bench  Division  (Day  and  Lawrence,  JJ.), 
and  the  district  council  now  appealed  to  the 
House. 

Beotion  46  of  the  Bailwaj^  Clauses  Consolidation 
Act  is  as  follows :  '*  If  the  bne  of  the  railwav  oroaa 
any  turnpike-road  or  public  highway,  then  (encept 
where  otherwise  provided  by  the  special  Act)  either 
such  road  shall  be  carried  over  the  railway  or  the 
railway  shidl  be  carried  over  such  road  by  means  of  a 
bridge,  of  the  height  and  width  and  with  the  ascent 
or  descent  by  this  or  the  special  Act  in  that  behalf 
provided,  .  .  •  provided  always  that,  with  the 
consent  of  two  or  more  justices  of  the  peace  in  petty 
session,  as  after  mentioned,  it  shall  be  lawful  for  the 
company  to  carry  the  railway  across  any  highway 
other  than  a  puUic  road  on  the  level." 

Macmorran,  Q.C.,  and  Hohler,  iot  the  appellants. 

Farwdl,  Q.O.,  and  Boyle,  iot  the  respondents,  were 
not  called  upon. 

Lord  Halsbuby,  C.—I  regret,  with  Smith,  L.J., 
that  we  do  not  know  the  grounds  on  whidi  this  order 
was  made  by  the  Queen's  Bendi  Division.  I  oooifess 
for  myself  I  do  not  understand  why  the  mandaimua 
was  issued.  It  is  not  the  fault  of  the  learned  counsel 
for  the  appellants,  who  have  both  argued  very  ably 
and  earnestly  in  favour  of  their  proposition,  but  I ' 
am  bound  to  say  that  I  do  not  yet  understand 
where  the  obligation  to  build  the  bridge  comes  from. 
I  cannot  find  it  in  the  Act  of  Parliament.  All  that 
I  can  conjecture  to  be  the  reasoning  is  this :  Find- 
ing that  the  Act  of  Parliament  (8  Vict.  o.  20)  cer- 
tainly does  not  in  terms  contain  any  such  obligation, 
you  find  in  clause  46  a  proviso  which,  unless  there  is 
such  an  obligation  there,  would,  it  is  said,  be  an 
unreasonable  proviso  to  put  into  the  Act,  because 
there  is  no  such  obli^tion  in  the  statute,  and  by  the 
hypothesis  the  proviso  can  only  operate  where  there 
is  such  an  obligation.  I  think  that  is  stating  fairly 
the  argument  which  has  been  presented  to  your 
lordships.  But  that  argument  assumes  that  the 
statute  is  the  final  end  of  legislation;  and  that  is 
exactly  what  it  is  not,  because  the  statute  in  its  terms 
assumes  that  special  Acts  will  be  passed  from  time  to 
time  containing  provisions  of  their  own,  and  if  there 
are  some  such  provisions,  as  has  been  pointed  out  by 
the  learned  counsel,  then  the  proviso  has  its  natural 
and  just  operation.  The  whole  argument  is  that  yon 
must  try  the  statute  by  itself  and  the  proviso  by 
itself,  and  assume  that  there  must  be  an  obligation 
(which  certainly  in  terms  is  not  there),  beoauie,  as 
they   say,    if    you    were   to   oonstrne   the   whole 
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that  thdy  were  reflpoiiHible  if  the  man  so  invited  was 
led  into  the  trap  hj  means  of  which  he  wag  injored. 
That  WSB  the  caae  of  ffmven  y,  Pender, 

Now,  I  am  quite  unable  to  see  that  that  case  has 
Any  application  to  the  present  case  at  all.  This 
wagon  at  the  time  it  was  being  used  was  beine 
need  on  a  new  joutnef  initiated  by  the  Glasgow  and 
0outh-WeHtem  Co.  for  their  purposes,  and  there  was 
nothing  in  it  whioh  can  be  fii^id  to  be  comparable  to 
a  trap  created  by  or  permitted  to  exist  by  the  Cale- 
donian Co.,  into  which  they  invited  and  led  the 
deceased  man  to  come.  Therefore  the  case  of  Heaven 
Vi  Pender  seems  to  me  entirely  without  application  to 
the  present  case;  and,  as  I  have  said,  I  am  quite 
unable  to  see  any  duty  resting  upon  the  Caledonian 
Co.  to  the  deceased  man,  a  breach  of  which  has  oost 
the  loss  of  hifl  life,  and  conaeqaently  a  right  of  action 
in  the  plaintiff. 

Id  the  Court  of  Session  there  was  a  difiEerence  of 
opinion  between  the  learned  judges.  The  majority 
were  of  opinion  that  this  statement — these  condescen- 
denoea — aid  show  that  there  was  a  case,  and  judg- 
ment was  given  accordingly  by  Lord  Young,  in  which 
the  Lord  iTiistice  Clerk  conourred.  Now,  with  all 
respect,  I  think  the  judgment  of  Lord  Young  is 
fonnded  upon  the  Hupposition  that  it  was  enough  if 
there  might  have  been  a  contract  under  which  the 
Caledonian  Co<  were  under  some  obligation 
during  the  haulage  of  theao  wagons ;  and  that  there 
being  an  uncertainty  whether  there  was  such  a  con- 
tokct  or  not,  the  case  ought  to  go  to  trial  to  see 
whether  there  was  such  a  contract,  oecause  he  says  it 
is  absurd  to  suppose  that  they  were  led  by  favour  and 
affection  to  let  their  wagons  be  used,  and  therefore 
they  must  have  been  used  under  some  contract. 
That^  I  think,  is  what  was  in  the  learned  judge's 
mind.  It  is  only  in  that  sense  that  I  can  interpret 
his  language  and  appreoiate  the  view  he  has  taken, 
but  Z  ihiuk  it  is  for  the  plain  tiff  to  make  out  a  relevant 
oaae«  If  it  rests  upon  a  contract,  though  we  may  not 
know  what  has  passed  between  the  parties,  and  it 
may  be  a  matter  of  speculation — still,  if  a  contract  is 
necessary  to  a  relevant  case,  then  a  contract  must  be 
alleged,  and  of  course  it  may  be  that  the  plaintiff  will 
not  sQceeed  in  proving  it.  But  in  the  present  case  I 
can  find  nothing  alleged  in  the  whole  of  this  claim  to 
show  that  any  re^ponaibility  rested  upon  the  Cale- 
donian Railway  Co,  alter  they  had  delivered  the 
goods  at  the  station,  or  that  thej  had  anything  to  do, 
or  any  sort  of  conneotioo,  witn  the  haulage  which 
took  place  afterwards  from  the  station  to  the  works  of 
the  Gas  Commissioners. 

For  these  reasons  I  think  the  judgment  must  be 
reversed.  I  may  add  that  my  noble  and  learned 
friend,  the  Lord  Chancellor,  who  heard  the  whole  of 
the  argument  of  the  leadmg  counsel  for  the  respon- 
dent, desires  me  to  say  that  he  takes  entirely  the  same 
^w, 

I  move  your  lordships  that  the  interlocutor 
appealed  from  be  reversed,  and  I  apprehend  some 
declaration  will  be  necessary. 

Lord  MACMAGUTESf  and  Lord  MOBRIS  concurred. 

Lord  SHAND.~The  Caledonian  Railway  Co.,  one  of 
the  set  of  defenders  in  this  case,  have  maintained  that 
they  are  not  bound  to  submit  to  a  trial  upon  this 
daim,  and  in  arrest  of  the  proceedings  they  have 
main turi tied  that  the  pursuers  have  made  no  statement 
relevant  in  law  to  infer  the  liability  whioh  is  alleged 
against  them.  I  agree  with  your  lordships  in  holding 
iha.t  that  plea  is  well  founded,  and  that  the  action  so 
far  as  the  Caledonian  Railway  Co.  is  concerned  ought 
to  l>e  dismissed. 

In  thf?  pursuer's  statement  it  is  not  alleged  that 
my  gftU^^  wiifttevei-  subsisted  between  her  deceased 


husband  and  the  appellants,  the  Oaledonian  Railway 
Co.    There  was  no  such  relation  as    employer  or 
employed,  or  in  any  other  way.    The  deoeaaed  hus- 
band of  the  pursuer  was  a  servant  not  of  the  Osle- 
donian  Railway  Co.,  bat  of  the  Glasgow  and  South- 
western Railway  Co.,  in  whose  employment  he  wis; 
he  was  acting  under  their  orders  in  the  matter  whioh 
led  to  this  accident.    So  far  as  the  Caledoniaa  Go. 
were  concerned,  he  was  an  outsider  or  a  stzanger  to 
thism  in  every  sense  of  the  term.    It  appears  from  tiie 
pursuer's  statement  that  the  only  part  tiiat  the  Osls- 
donian  Co.  took  in  reference  to  the  tue  of  tfasM 
wagons  was  this:   that  they,    under  a   oonicaotof 
carriage  whioh  they  had  entered  into,  oarried  the  ooil 
in  their  wagons  from  its  place   of  departure  (I  do 
not  know  that  it  is  very  distinotly  stated  when  tint 
was)  to  its  place  of  destination,  and  that  plaoe  of 
destination  was  Dumfries.    The  moment  the  wagoos 
arrived,  hauled  by  the  Caledonian  Oo.  nnder  tiiat 
contract  of  carriage  into  the  station  at  Dumfries,  lad 
were  placed  in  the  station  of  the  Glasgow  and  Sonlh- 
Westem  Co.  there,  the  Caledonian  Co.  had  done  with 
their  contract.    It  appears,  however,  that  a  sepante 
arrangement  was  made  for  a  subsequent  jommej.    I 
call  it  a  journey,  although  it  was  uiort  in  distaiioe ; 
it  might  have  been  a  matter  of  twenty  or  thirty 
miles;  but  it  so  happens  that  it  was  not  so  long, 
but  was  only  a  distsuice  of  three  or  four  hnndrsd 
yards  through  the  streets  of  Dumfries  to  the  woiks 
of  the  Dumfries  Gas  Commissioners.    Bat  for  tldi 
separate  journey,  'as  I  oall  it,  there  was  a  separate 
undertaking  between  two  different  parties — ^I  mean 
between  the  Dumfries  (ha  Commissioners,  to  whoa 
the   coals   belonged,  which  were  oarried  on   their 
behalf,  and  the  Glasgow  and  South- Western  Co.    U 
was  in  the  execution  of  that  oontraot  of  oaniage 
between  the  Ghw   Commissioners  and   the  Glasgow 
and  South-Western  Co.  that  this  nnfortimate  mao, 
an  employee  of  the  Glasgow  and  South- Western  Co., 
met  with  the  aooident  whioh  led  to  the  aotion.    The 
only  connection,  as  it  appears  to  me,  whioh  the  Oile- 
donian  Co.  had  with  tins  matter  after  delivering  the 
wagons  at  the  station  was  that  they  were  the  ownsn 
of  the  wagons.     Beyond  that,  I  oan  see  nothing 
which  oan  be  suggested  to  fix  responsibility  upon 
them.    It  is  true,  as  has  been  pointed  out  and  prcHsd 
upon  your  lordships'  consideration,  that  in  aitide  II 
of  the  pursuer's  statement  it  is  averred  that   "ss 
regards   the  coal   conveyed   by  the  defenden,  tin 
Ccdedonian  Railway  Co.,  for  the  Dumfries  Gas  Com- 
missioners as  consignees  " — ^that  is,  ooal  oarried  by 
them  to  Dumfries — "  it  is,  and  for  many  years  hai 
been,  the  regular  practice  for  the  said  deienden  to 
give  the  use  of  the  wagons  belonging  to  them  in 
which  the  ooal  has  been  carried  from  coal-pits  oa 
their  system  of  railway  to  Dumfries  Station  for  ilis 
conveyance  of  the  ooal  from  the  station  to  the  gss- 
works   without   necessity   for '  any    tranahipment** 
That  simply  means  that,  there  being  an  arrangemeiit^ 
that  the   Glasgow  and    South- Western  Oo.  are  to 
carry  the  coals  on  from  the  Dumfries  Station  totfas 
Gas  Commissioners'  premises,  the  Caledoniaa  Go.,  hi 
order  to  avoid  the  inconvenience  of  transhipnmt  of 
the  coal,  give  the  use  of  their  wagons  to  the  Glasgow 
and  South- Western  Co. 

What  is  said  to  follow  from  that  is  stfttod  in  ths 
preceding  sentence — a  sentence  whioh,  logioa^f 
speaking,  ought  to  follow  what  I  hAvenowresd: 
*'  In  these  circumstances  it  is  the  duty  and  is  tbs 
practice  of  the  Caledonian  Railway  Co.  and  oibar 
railway  companies  to  take  oare  mat  wagons,  of 
which  such  use  is  given,  are  in  proper  working  ocdv, 
with  a  view  to  the  safety  of  those  who  may  hate 
occasion  to  use  and  handle  them  in  the  loadint, 
unloading,  and  delivery  of  the  coal.**    Now,  itirw 
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jtry  well  to  aver  that  to  be  a  duty,  but  a  pursuer  in 
drcamBtanoeB  suoh  as  these  is  bound  not  merely  to 
Kj  that  there  is  a  duty,  but  to  give  the  grounds 
from  wfaioh  that  legal  duty  is  to  be  inferred ;  and  the 
only  ground  upon  whioh  that  duty  is  said  to  be 
infened  is  set  forth  in  the  clause  I  have  already  read, 
mymg  that  the  Caledonian  Go.  have  been  in  the 
habit  of  giving  the  use  of  the  wagons.  Now,  it  is 
very  clear  to  my  thinking  that  the  giving  the  use  of 
the  wBgons  can  infer  no  such  duty.  If  there  was 
my  duty  at  all  upon  the  Caledonian  Co.  as  in'  a 
qoflstion  with  the  pursuer's  deceased  husband,  it 
■ppears  to  me  that  it  would  have  been  a  duty  really 
to  give  sound  wagons — suoh  wagons  that,  if  an 
looident  happened  from  them,  the  Caledonian 
Bsilway  Co.  should  onlj  be  excused  on  the  ground  of  a 
Istent  defect  which  could  not  be  discovered.  But  I 
can  see  no  ground  whatever  for  holding  that,  having 
parted  with  the  wagons  at  the  station,  and  having 
notliiog  to  do  with  the  contract  of  carriage  sub- 
Mqosntly,  which  might  have  been  for  a  long  or  a 
ihort  journey,  there  was  a  duty  upon  the  Caledonian 
OOi  in  a  question  with  a  stranger  to  them  to  have 
tluir  wagona  either  in  a  sound  condition  or  examined 
with  care.  It  may  or  may  not  be  that  the  Caledonian 
Co.  had  some  duty  towards  the  Glasgow  and  South- 
Western  Co.  When  I  say  **some  duty"  I  mean 
nme  obligation  under  a  separate  contract ;  but  with 
that  we  have  nothing  to  ao  here,  because  there  is  no 
sodi  contract  alleged  in  the  first  place,  and,  even  if 
there  were,  I  do  not  think  that  the  husband  of  the 
pJaintiff  could  have  taken  the  benefit  of  it. 

I  notioe  that  there  seems  to  have  been  a  good 
deal  of  discussion,  or  rather  consideration,  in  the 
Oomt  of  Seeaion,  on  the  part  of  Lord  Young  and 
Lord  Ttayner,  who  gave  the  conflicting  decision,  as 
to  whether  the  averment  I  have  read  amounts  to  an 
avennent  that  the  carriages  were  lent  by  one  company 
to  the  other,  or  that  there  was  some  valuable  con- 
■deration  given  for  the  use  of  them.  But  whether  it 
be  a  loan  gratuitous,  or  whether  it  be  a  use  given  for 
payment  of  money,  that  is  a  transaction  entirely 
between  tiie  two  railway  companies.  We  heard 
nothing  about  it  here — we  cannot  look  at  it;  but 
iriistever  that  transaction  may  be,  whether  it  might 
be  such  aa  would  infer  an  obligation  upon  the  part 
of  the  Caledonian  Co.,  as  in  a  question  with  the 
Glasgow  and  South- Western  Co.,  to  furnish  sound 
vagona  or  to  examine  the  vragon — whether  it  be  such 
a  tdpolation  aa  would  possibly  give  the  Glasgow 
and  South- Western  Co.  a  right  to  relief  in  the  ctise  of 
a  daim  such  as  is  here  made,  if  it  were  successful  in 
the  court  below,  it  certainly  is  a  question  which 
eaimot  arise  here.  There  is  one  thing  that  is  quite 
dear,  and  that  is,  that  whatever  the  arrangement 
between  these  two  companies  one  with  the  other 
night  be,  that  would  never  give  a  stranger  to  the 
Oaledoniaa  Bail  way  Co.,  a  mere  servant  of  the 
Glasgow  and  South-Westem  Co.,  a  direct  right  of 
action  against  the  Caledonian  Railway  Co.  in  circum- 
itanoes  audi  as  these. 

The  only  possible  view  upon  which  I  think  such 
an  actiQa  as  this  could  have  been  maintained  was 
that  pressed  upon  us  in  the  case  to  which  your  lord- 
ships have  alr«idy  referred  of  Heaven  v.  Pender,  but 
I  agree  in  thinking,  upon  the  ground  which  my 
noble  friend  has  stated,  thtit  that  case  has  really  no 
Sfrplication  to  the  present.  The  particular  defect 
complained  of  there  was  in  a  part  of  the  general 
wana  which  the  dock  company  was  obliged  to  keep 
«p,  and,  that  being  so,  the  general  rule  that  the 
dock-owners  would  be  responsible  for  their  gangway 
sad  other  appliances  withm  the  dockyard  is  sufficient 
to  explain  the  dedsion  arrived  at  in  that  case.  Nor, 
SB  was  suggested  by  the  Lord  Advocate,  is  the  present 


case  a  case  in  which  you  can  say  that  the  thing  used 
was  an  instrument  noxious  or  dangerous  in  itself, 
which  might  produce  an  accident  from  the  mere 
handling  of  it  It  is  not  a  case  of  that  kind,  where 
it  may  be  that  wider  and  other  responsibilities  might 
arise. 

This  being  neither  the  case  of  a  trap  or  an  invita- 
tion, nor  a  case  of  a  noxious  instrument,  and  there 
being  no  contract  or  obligation  between  the  pursuer's 
husband  and  the  Caledonian  Bailway  Co.  about  these 
wagons,  I  am  of  opinion  with  your  lordships  that 
we  should  hold  that  the  pursuer  in  this  case  has  failed 
to  state  a  relevant  g^und  upon  which  liabilitv  can 
be  founded,  and  that  therefore  this  appeal  should  be 
sustained  and  the  interlocutor  reversed,  with  costs. 

Interlocutor  appectUd  from  reversed  ;  <iction  dismiaeed 
with  costs  as  ctgainst  the  appellants. 

Solicitors  for  the  appellants,  OraJiames,  Currey,  <t 
Spens,  for  Hope,  Todd,  &  Kirk,  Edinburgh;  H,  B. 
Neave,  Glasgow. 

Solicitors  for  the  respondedts,  F,  B,  Carritt,  for 
Elmslie  &  Quthrie,  Edinburgh. 


¥nb9  arouncil. 

{On  appeal  from  the  Supreme  Court  of  Victoria,) 

Dec  15. 
New  ZeaiiANd  Loan  and  Meboantils  Agenot  v. 

MORBIBON.  (a.) 

Company — Winding  up — Companies  Arrangement  Act, 
1870  (33  cfc  34  Vict,  c,  1(A)  — Colonial  creditor^ 
Pleading — Foreign  court. 

Although  the  Companies  Arrangement  Act,  1870, 
extends  to  all  creditors  when  their  .rights  are  in  question 
in  the  courts  of  the  United  Kingdom,  that  Act  does 
not  extend  to  the  Colonies  ;  and  therefore  the  proceedings 
in  our  courts  cannot  he  pleaded  in  Victoria  as  a  defence 
to  an  action  by  a  Victorian  creditor, 

Qibbs  V.  Soci6t6  des  M6taux,  25  Q.  B,  D.  399,  39 
W,  R,  Dig,  51  approved. 

This  was  an  appeal  from  the  Supreme  Court  of 
Victoria. 
The  facts  are  set  out  in  their  lordships'  judgment. 

Coheti,  Q.C,  BuckUy,  Q.C,  and  T,  T.  Paine,  for 
the  applicants. 

CozenS'Hardy,  Q,C.,  Upjohn,  Q,C,,  and  Ryland,  fot 
the  respondents. 

The  judgment  of  their  lordships  (Lords  Watson, 
HoBHOUSE,  and  Dayey,  and  Sir  BiCHARD  COUOH) 
was  delivered  by 

Lard  Dayey.— On  the  23rd  of  Jannarv,  1893,  the 
respondent  in  Victoria  placed  £3,700  on  deposit  with 
the  New  Zealand  Loan  and  Mercantile  Agency  Co. 
(Limited),  the  present  appellants.  This  oompany 
was  incorporated  in  England  under  the  English 
Companies  Acts,  with  its  head  office  in  England,  baft 
carried  on  business  in  New  Zealand  and  the 
Australian  Colonies,  iucludiog  the  Colony  of 
Victoria.  On  the  12th  of  July,  1893,  a  creditor's 
petition  was  presented  to  the  court  in  Victoria  for 
winding  up  the  appellant  company.  A  provisional 
liquidator  was  appointed,  but  no  order  was  ever 
made  on  this  petition,  and  there  has  been  no  winding 

(a.)  Reported  by  C.  H.  G&afton,  Esq.,  Barrister* 
at-Law.  
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up  of  the  appellant  company  in  Yictoria.  On  the 
same  12th  of  July,  1893,  tne  appellant  company 
itself  presented  a  petition  to  the  High  Court  of 
Justioe  in  England,  and  on  the  2l8t  of  July,  1893,  an 
order  was  made  by  that  court  for  the  compulsory 
winding  up  of  the  appellant  company.  Subsequently 
a  scheme  of  arrangement  was  prepared  and  sub- 
mitted to  meetings  of  the  creditors  and  contribu- 
tories  of  the  appellant  company  and  accepted  by  the 
requisite  statutory  majorities  of  creditors  and  contri- 
butories  in  compliance  with  the  provisions  of  the 
English  Joint-Stock  Ck)mpanies  Arrangement  Act, 
1870.  By  an  order  of  the  13th  of  April,  1894,  the 
High  Court  in  England  sanctioned  the  scheme  of 
arrangement  with  immaterial  amendments  and 
declared  the  same  to  binding  on  all  the  creditors  and 
contributories  of  the  company  and  also  on  the 
official  receiver  and  liquidator  thereof.  By  this 
scheme  it  was  provided  that  a  new  company  should 
be  formed  with  the  same  name  to  acquire  the  under- 
taking and  property  of  the  old  company  (t.«.,  the 
present  appeUants)  and  to  assume  and  provide  for  its 
fiabUities  in  manner  thereinafter  mentioned,  and  that 
the  new  company  should  pay  to  each  unsecured 
creditor  of  the  old  company  £12  10s.  per  cent,  on  the 
amount  of  his  claim  in  cash,  with  interest  capitalized 
to  the  30th  of  June,  1894,  and  for  the  remaining 
£87  10s.  per  cent,  should  issue  to  such  creditor 
debenture  stock.  And  it  was  further  provided  that 
forthwith,  after  the  scheme  should  have  become 
finally  binding  on  all  parties,  each  creditor  of  the 
old  company  should,  subject  to  the  carrying  out 
of  the  scheme,  hold  his  claim  in  trust  for  the 
new  company  and  release  or  deal  with  the  same  as 
the  new  company  should  direct.  The  new  company 
was  formed,  and  is  carrying  on  business  in  Victoria, 
and  has  acquired  or  has  title  to  all  the  property  of 
the  appellant  company.  The  respondent  had  due 
notice  of  the  scheme  and  of  the  meetings  of  creditors 
to  consider  the  same. 

On  the  4th  of  *  January,  1895,  the  respondent 
commenced  an  action  in  Victoria  against  the 
appellant  company  to  recover  her  deposit  of 
£3,700  and  intent.  By  their  defence  the  appellant 
company  stated  (paragraph  5)  the  winding-up 
petinon  in  Victoria,  (paragraph  6)  the  winding-up 
order  in  Engluid,  (paragraphs  7,  8.  and  9}  the  pro- 
ceedings under  the  Arrangement  Act,  1870,  (para- 
graphs 10  and  11)  the  material  provisions  of  the 
scheme,  and  f paragraph  13)  submitted  that  the 
respondent  was  bound  by  the  scheme  as  by  a  new  con- 
tract, and  further  that  she  had  no  longer  any  bene- 
ficial interest  in  or  ris^ht  to  receive  the  money  claimed 
l^  her.  In  her  reply  the  respondent  objected  that 
the  Joint-Stock  Arrangement  Act  had  no  force  or 
efifeot  in  the  Colony  of  Victoria,  and  that  the  accept- 
ance of  the  scheme  by  the  three-fourths  majority  of 
creditors  would  not  make  it  binding  upon  the  respon- 
dent or  be  an  answer  to  the  action.  There  was  a 
rejoinder  and  sur- rejoinder  which  it  is  not  necessary 
for  the  present  purpose  to  notice. 

The  points  of  law  raised  by  the  above-stated  para- 
graphs of  the  defence  and  reply  were  set  down  for 
argument  before  trial,  and  by  an  order  of  Hodges,  J., 
of  the  7th  of  August,  1895,  it  was  ordered  and 
adjudged  that  those  paragraphs  of  the  defence 
arorded  no  answer  to  the  respondent's  claim.  At  the 
trial  of  the  action  before  the  Chief  Justice  judgment 
was  g^ven  for  the  respondent.  Both  orders  were 
appealed  to  the  full  court,  and  by  two  orders  of  the 
1st  of  September,  1896,  were  affirmed.  The  present 
app^  is  against  these  orders. 

It  was  contended  before  their  lordships  that  the 
Arrangement  Act,  1870,  extended  to  all  the  Colonies 
as  well  as  t^e  United  Kingdom,  and  that  the  Colunial 


courts  were,  therefore,  bound  to  take  notice  of  the 
proceedings  under  that  Act  and  give  judicial  effect  to 
them.  It  was  the  intention  of  fiie  Act  (it  was  said) 
to  bind  all  the  creditors  of  the  company,  and  the  Aot 
should  be  construed  so  as  to  give  ^ect  to  that  inten- 
tion so  far  as  possible,  and  as  the  Parliament  of  tiis 
United  Kingdom  can  bind  the  Colonies  it  must  bs 
assumed  to  have  done  so.  The  analogy  of  bank- 
ruptcy was  referred  to  and  reliance  was  placed  on  a 
decision  of  the  Court  of  Conunon  Pleas  in  EUU  ?. 
M'Hmry,  19  W.  R.  503,  L.  R.  6  C.  P.  228. 

Their  lordships  do  not  think  that  the  Arrangemeot 
Act  of  1870.  when  read  by  itself  and  detached  from 
the  other  Companies  Acts,  does,  either  by  ezpcea 
words  or  by  necessary  implication,  ezt^d  to  ths 
Colonies.  That  Act,  however,  cannot  be  regarded  hj 
itself,  but  is  only  one  of  a  collection  of  Acts  together 
containing  the  statutory  law  relating  to  joint-stoek 
companies  in  the  United  Kingdom  which  are  caa- 
pendiously  referred  to  as  the  Companies  Acts  and 
ordered  to  be  read  together.  It  is  impossible  to  con- 
tend that  the  Companies  Acts  as  a  whole  extend  to 
the  Colonies  or  are  intended  to  bind  the  Colonial 
courts.  The  Colonies  possess  and  have  exercised  the 
power  of  le^slating  on  these  subjects  for  themsdvM, 
and  there  is  every  reason  why  legislation  of  the 
United  Kingdom  should  not  unnecessarily  be  hdd 
to  extend  to  the  Colonies  and  thereby  ovemle, 
qualify,  or  add  to  their  own  legislation  on  the  saoM 
subject. 

It  is  quite  true  that  the  provisions  of  the  Arrange- 
ment Act  are  expressed  to  extend  to  all  creditors,  ud 
so  they  do  to  foreign  as  well  as  Colonial  creditors,  but 
only  when  their  rights  are  in  question  in  the  courts  of 
the  United  Kihgdom.  Their  lordships  adopt  what 
was  said  by  Ho&oyd,  J.,  on  this  point : 

"  I  am  quite  willing  to  admit,  indeed  I  entertun  no 
doubt,  that  the  compromise  spoken  of  in  section  2 
is  one  between  a  company  and  all  its  creditors  or  aQ 
of  a  particular  class,  that  all  are  to  be  summoned  to 
any  meeting  which  the  court  may  order,  and  that  ths 
votes  of  all  who  attend  either  in  person  or  by  proxy 
are  to  be  counted.  *  All '  means  *  all,'  wherever  the 
creditors  may  be  found,  whether  in  the  United  King- 
dom or  in  the  Colonies  or  in  foreign  countries;  and 
within  the  jurisdiction  of  the  English  ooorts,  all, 
wherever  domiciled,  will  be  bound  by  the  result  Boi 
we  are  asked  to  say,  looking  at  this  one  section  oi^y, 
that  the  same  clause  has  a  different  import  aocordhig 
as  it  is  applied  to  foreign  countries  or  to  the  Coloniei; 
that  with  respect  to  the  former  its  operation  is  con- 
fined to  the  jurisdiction  of  the  English  oourts,  vhfle 
upon  the  latter  it  imposes  a  new  law,  and  one  m 
derogation  of  the  legislative  powers  possessed  hf 
those  colonies  which  enjoy  self-govemment  It 
seems  hardly  probable  that,  if  such  was  the  purpose 
of  the  Imperial  Parliament,  it  should  have  heea 
expressed  in  a  manner  so  ambiguous." 

Nor  do  their  lordships  think  that  any  assishince  ii 
to  be  derived  from  what  has  been  held  with  regard  to 
the  application  of  the  Bankruptcy  Acts  to  the 
Colonies.  It  has  been  decided  that  by  the  exprea 
words  of  the  Bankruptcy  Acts  all  the  property  real 
and  personal  of  an  English  bankrupt  in  the  GoIodm 
as  well  as  in  the  United  Kingdom  is  vested  in  hii 
assi^ees  or  larustees.  Their  title  must,  therefor^ 
receive  recognition  in  the  Colonial  courts  from  whieh 
it  has  been  considered  to  follow  that  the  bankn^t 
being  denuded  of  his  property  by  the  English  law  ii 
also  entitled  to  plead  the  discharge  given  him  by  the 
same  law.  But  how  does  this  assist  the  appellanti  ? 
We  have  to  deal  with  the  winding  up  of  a  company 
not  with  bankruptcy,  and  there  is  a  material  distioe- 
tion  between  the  effect  of  bankruptcy  and  that  of 
winding  up.     In  the  former  case  the  whole  propertf 
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Beg.  v.  Thobntov  and  Ahotheb  (  Justiobs). 


Court  of  Appeal. 


of  the  bankrapt  ia  taken  out  of  him,  wlulst  in  the 
ktter  cue  the  property  remains  vested  in  title  and  in 
fwt  in  the  company  subject  only  to  its  being 
a^inistered  for  the  purposes  of  the  winding  up  under 
tiie  direction  of  the  £ngush  courts.  Their  lordships 
ve  not  called  upon  to-oritioize  the  decision  in  EUis  v. 
it  Henry y  which  in  their  opinion  does  not  apply  to  the 
pnaentcase. 

If,  as  their  lordships  hold,  the  Arrangement  Act  of 
1870  does  not  extend  to  the  Colonies,  the  proceedings 
in  the  Bnglish  court  are  for  this  purpose  proceedings 
ia  a  foreign  court  and  cannot  be  plmded  in  Victoria 
M  a  dAfenoA  to  an  action  by  a  Victorian  creditor,  aa 
vtf  dmden  in  England  with  reference  to  a  French 
windiDir  np  in  Gihba  ▼.  SociStS  des  MStaux,  25  Q.  B.  D. 
399,39W.  R.DiK.  57. 

One  other  argument  was  used  which  should  be 
Botioed.  It  was  said  that  everybody  who  deals  with 
a  ooqKxration  ba^  notice  of  its  origin  and  constitution, 
and  oontraotii  with  it  aubjeot  to  all  the  incidents 
which  acoordiiig  to  the  law  of  its  constitution  may 
affect  its  liability  upon  its  contracts.  This  argument 
ii  ipecious,  but  when  examiued  is  found  to  beg  the 

rion,  or  rather  to  be  the  same  point  over  again, 
incident  of  the  constitution  of  this  company 
which  is  relied  on  is  that  it  may  be  discharged  from 
ib  liabflities  by  the  order  of  an  English  court.  But 
it  shoold  be  added  "  so  far  as  the  jurisdiction  of  that 
eoort  extends,"  and  that  brings  us  back  to  the  same 


Iheir  lordships  will,  therefore,  humbly  advuie  her 
Majeaty  that  the  api>eal  be  dismissed.  The  appel- 
lanta  wSl  pay  the  costs  of  it. 

Solicitors  for  the  appellant,  PcUnea,  Blyth,  A 
EwxtahU. 

Sdioitors  for  the  respondents,  Stanley,  Woodhou$e, 
A  Heddarwick. 


Court  of  flppeaL 


Ity.| 
J.5  j 


Jan.  19. 


From  Q.  B.  Div. 

(A.L.8miih,Chit1 

sod  (Wlins,  L. JJ. 

Sw.  V.  Thobhtoit  and  Ahothbr  (JnsnoEs). 
Ex  parte  Laoon  &  Co.  (a.) 

Ucauing  law — Licence — Order  sanctioning  removal — 
Orami  of  licence  on  condition  of  surrendering  other 
hcenee—Lieeniing  Act,  1872  (35  A  36  Vict.  e.  94), 
a.  50. 

At  a  general  annual  Hoeneing  meeting  a  publican* 
liammg  citained  a  renewal  of  a  licence  in  respect  of  hi* 
licensed  house,  proceeded  to  apply  for  a  new  licence  in 
fesoect  of  a  neighbouring  house.  The  justices  made  an 
oner  granting  him  such  new  licence  subject  to  the  con' 
i^um  vf  his  giving  up  the  licence  of  which  he  had  just 
ettaintd  a  renewal. 

Held,  tJkot  the  order  was  in  substance  an  order  sanc' 
tiomng  the  removal  of  a  licence,  and  t?iat,  inasmuch  as 
tks  requirements  of  section  50  of  the  Licensing  Act,  1872, 
had  not  been  complied  with,  there  was  no  jurisdiction  to 
mobs  such  order. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Gave  and  Bidley,  JJ.),  granting  a  writ  of  certiorari 
to  bring  up  and  quash  an  order  made  by  licensing 
jastioea. 

In  March,  1897,  G.  C.  Laceby  was  the  holder  of  a 

(a.)  Exported  by  F.  G.  EuoKXB,  Esq.,  Barrister- 
at-Law. 


licence  in  respect  of  the  Five  AUs  public-house,  at 
Battersea,  for  the  sale  of  beer,  wine,  and  spirits,  to 
be  consumed  off  the  premises,  and  he  was  also  the 
holder  of  a  similar  Hcenoe  in  respect  of  the  cellar  of 
the  adjoining  premises.  No.  2,  Aberorombie-street. 
It  appeared  that  in  1890  the  then  holder  of  the 
licence  for  the  Five  Alls,  finding  his  premiaea  insuffi- 
cient, arranged  to  take  the  cellar  of  No.  2,  Aber- 
orombie-street, and  obtained  a  separate  licence  in 
respect  thereof,  and  since  that  time  the  two  licences 
had  bee  a  renewed  from  year  to  year. 

Before  the  general  annual  licensing  meeting  for 
the  Wands  irorth  Division,  which  was  held  on  the 
5th  of  March,  1897,  Laceby  gave  notice  of  his 
intention  to  apply  for  renewals  of  the  two  licences, 
and  also  gave  notice  of  his  intention  to  apply  for  a 
licence  for  the  whole  of  the  house  No.  2,  Aber- 
crombie-street. 

The  justices  having  granted  the  application  for 
renewals  of  the  old  licences,  the  applicant  proceeded 
to  make  his  application  for  the  new  licence,  which 
was  adjourned  m  order  that  the  justices  might  view 
the  premises. 

At  an  adjourned  meeting,  held  on  the  26th  of 
March,  the  justices  asked  the  applicant  whether  he 
would  ffive  up  his  licence  for  tiie  Five  Alls  if  they 
granted  him  the  new  licence  which  he  now  asked  for. 
He  agreed  to  this,  and  thereupon  the  justices  made  an 
order  granting  him  a  licence  for  the  sale  of  beer, 
wine,  and  spirits,  to  be  consumed  off  the  premises,  in 
respect  of  No.  2,  Aberorombie-street,  subject  to  the 
condition  of  his  giving  up  the  licence  which  he  held 
in  respect  of  the  Five  Alls. 

At  the  instance  of  Messrs.  Lacon  &  Co.,  a  firm  of 
brewers,  who  had  purchased  the  lease  of  the  Five 
Alls,  the  Divisional  Court  granted  a  writ  of  certiorari 
to  quash  the  order,  on  the  ground  that  the  justices 
had  no  jurisdiction  to  make  it,  because  it  was  in  effect 
an  order  sanctioning  the  removal  of  a  licence  within 
section  50  of  the  Licensing  Act,  1872,  and  the 
requirements  of  that  section  nad  not  been  complied 
with. 

Section  50  of  the  Licensing  Act,  1872,  enacts  that 
the  application  for  an  order  sanctioning  the  removal 
of  a  licence  shall  be  made  by  the  person  desiring  to 
be  the  holder  of  the  licence  when  removed;  that 
notice  of  the  intended  application  shall  be  g^ven  in 
the  same  manner  as  notice  is  given  of  an  application 
for  the  grant  of  a  new  licence ;  that  a  c<^y  of  the 
notice  shall  be  personally  served  upon  or  sent  by 
registered  letter  to  the  owner  of  the  premises  from 
which  the  licence  is  to  be  removed,  and  the  holder  of 
the  licence,  unless  he  is  also  the  applicant ;  and  that 
the  justices  shall  not  make  an  order  sanctioning  such 
removal  unless  they  are  satisfied  that  no  objection  to 
such  removal  is  made  by  the  owner  of  the  premises 
to  which  the  licence  is  attached,  or  by  the  holder  of 
the  licence,  or  by  any  other  person  whom  the  justices 
shall  determine  to  have  a  right  to  object  to  the 
removal. 

Laceby  appealed. 

Bosanquet,  Q,C,,  and  J,  C.  Earle,  for  the  appellant. 

Lawson  Walton,  Q.C.,  Foots,  Q.C.,  Bodkin,  and 
Travers  Humphreys,  for  the  prosecutors. 

Avory  and  Edwardes  Jones,  iot  the  justices. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the  judg- 
ment of  the  Divisional  Court  is  right.  The  question 
is  whether  what  took  place  in  this  case  was  a  removal 
of  a  licence.  The  appellant  was  the  holder  of  an 
off-licence  for  the  Five  Alls,  and  of  a  similar  liceoce 
for~the  cellar  underneath  the  adjoining  house,  No.  2, 
Aberorombie-street.  At  the  eeneral  annual  licensiDg 
meeting  for  1897  he  applied  for  a  renewal  of  those 
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lioenoes,  and  having  obtained  an  order  for  such 
renewals^  he  then  applied  for  an  off-lioenoe  for  the 
whole  of  2,  AbercromDie-Btreet.  The  justiGes  tiiere- 
npon  said  to  him :  '*  Before  we  entertain  your  applica- 
tion for  2,  Aberorombie-Btreet,  will  yoa  give  up  your 
licence  for  the  Five  Ails  ?  " — tiiat  is,  in  other  words : 
*' Will  you  remove  your  business  from  the  Five  Alls 
to  2,  Abercrombie-street  ?  "  He  assented,  and  they 
granted  him  a  licence  for  2,  Abercrombie-street,  on 
condition  that  he  gave  up  his  licence  for  the  Five 
Alls.  It  was  in  suratance  the  case  of  the  removal  of 
a  licence  and  a  business.  In  my  opinion  such  a  case 
comes  within  section  50  of  the  Licensing  Act,  1872, 
and  the  owner  of  the  premises  from  which  it  was 
proposed  to  remove  the  licence  had  a  right  to  inter- 
vene and  put  his  veto  on  the  making  of  an  order. 
The  appeal  must  therefore  be  dismissed. 

Chitty  and  Collins,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  W,  PF.  Young  &  Son, 

Solicitor  for  the  prosecutors,  WeUingion  Taylor, 

Solicitors   for   the   justices,   Corsdlis,  Mossop,    & 
Berney, 


Kigt)  atonxt  of  9wtiu. 


Chan.  Div.  I 
North,  J.  J 


Jan.  19,  20. 

In  re  SWEBTINQ.  (a.) 

SoliciUyr—CosU—Solicitors  Act.  1874  (37  &  38  Vict,  c. 
68),  8.  12. 

In  taxing  a  solicitor's  hill  of  costs,  items  in  respect  of 
business  done  while  the  solicitor  had  no  certificate  should 
he  disallowed. 

In  re  Jones,  18  W,  R,  159,  L.  R,  9  Eq,  63,  is  now 
obsolete^  as  the  wording  of  37  &  38  Vict,  c.  68,  s,  12, 
differs  from  that  ofQikI  Vict,  c,  73,  s,  26. 

Summons  to  review  taxation. 

The  respondent  acted  as  solicitor  for  the  applicants 
for  a  period  before  the  loth  of  November,  1896,  and 
extending  beyond  that  date.  Upon  the  15th  of 
November,  1896,  he  neglected  to  renew  his  certificate, 
and  did  not  do  so  before  the  month  of  March,  1897. 
The  question  to  be  determined  was  whether  he  should 
be  allowed  any  costs  for  the  period  during  which  he 
had  no  certificate.  The  taxing-master  followed  In  re 
Jones,  18  W.  B.  159,  L.  B.  9  Eq.  63,  and  allowed  these 
costs. 

Roufden, — In  re  Jones  has  been  modified  by  the 
passing  of  the  Solicitors  Act,  1874,  s.  12.  That  case 
turned  on  the  submission  to  pay  and  the  analogy  of 
the  statute  then  in  force  to  the  Statute  of  Limita- 
tions. The  difference  made  by  the  Act  of  1874  is 
shown  by  Fowler  v,  Monmouthshire  Railway  Co,,  27 
W.  B.  659,  4  Q.  B.  D.  334,  which  expressly  states 
that  In  re  Hope,  20  W.  B.  1026,  L.  E,  7  Ch.  App. 
766,  had  ceased  to  be  law.  When  a  sum  is  not  re- 
coverable it  is  not  a  debt  in  the  eye  of  the  law. 

He  also  cited  In  re  Simmons,  33  W.  B.  706,  15 
a  B.  D.  348;  Ktnt  v.  Ward,  70  L.  T.  Bep.  614; 
and  In  re  Margetts,  44  W.  B.  462,  [1896]  2  Ch.  263. 

Napier, — The  later  statute  does  not  materially  differ 
from  the  earlier  one,  and  In  re  Jones  is  still  in  force. 
A  submission  to  pay  the  amount  due  is  a  waiver  of 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


the  statute,  and  the  Act  only  takes  away  the  remedy 
and  not  the  right. 

NoBTH,  J. — ^The  tmstees  employed  a  loliQiior  op 
the  15th  of  November,  1896,  and  on  that  date  be 
became  disqualified  as  he  did  not  tiJce  oat  a  oertiftcats 
until  March,  1897.  The  question  is,  Should  ths 
latter  part  of  his  bill  be  struck  out  ?  In  re  Joues  jm 
relied  upon,  and  the  taxing-master  thought  it 
questionable  if  he  could  overrule  it.  He  says,  "I 
think  it  is  for  the  court  to  overrule  it  and  not  for  ma, 
as  it  is  an  express  decision.''  The  question  is  r^faer, 
Has  that  case  been  superseded  by  a  statute  in  diffarent 
language  from  that  under  which  In  re  Jones  was 
decided  P  I  think  that  it  has,  and  that  the  pasong 
of  the  Act  of  1874  makes  the  conclusion  that  the 
taxing-master  has  come  to  wrong.  The  Solieitots 
Act,  1843  (6  &  7  Vict.  c.  73),  s.  25  enacted  *<that 
no  person  who,  as  an  attorney  or  solicitor,  shaQ 
sue,  prosecute,  defend,  or  carry  on  any  action  or 
suit,  or  any  proceedings  in  any  of  the  courts  afoce- 
said  without  having  previously  obtained  a  stamped 
certificate  which  shall  be  then  in  foroe,  shall  be 
capable  of  maintaining  any  action  or  suit  at  law  or 
in  equity  for  the  recovery  of  any  fee,  reward,  or  dis- 
bursement for  or  in  respect  of  any  business,  matter, 
or  thing  done  by  him  as  an  attorney  or  solicitor  as 
aforesaid  whilst  he  has  been  without  such  oertifioais 
as  last  aforesaid."  In  re  Jones  was  a  oase  in  wfaioh 
the  client  had  submitted  to  pay  his  solicitor ;  it  was 
not  an  action  or  suit  to  recover  a  bill  of  oorts.  In 
another  case,  In  re  Hope,  in  which  a  plaintiff  took 
successful  proceedings,  an  attempt  was  made  by  tiba 
defendant  to  resist  payment  because  during  partol 
the  time  the  solicitor  was  not  duly  quidxfied,  but  it 
was  held  that  such  costs  could  be  recovered.  Thaa 
section  12  of  37  &  38  Vict.  o.  68  was  passed.  Under 
it  "  no  costs,  fee,  reward,  or  disbursement  on  aoooonk 
of  or  in  relation  to  any  act  or  proceeding  done  cc 
taken  by  any  person  who  acts  as  an  attorney  cc 
solicitor  without  being  duly  qualified  so  to  act  shall 
be  recoverable  in  any  action,  suit,  or  matter  by  any 
person  or  persons  whomsoever."  The  provisions  ars 
much  stronger  than  those  in  the  Act  of  1843.  Under 
the  later  Act,  in  Fowler  ▼.  Monmouthshire  Railway 
and  Canal  Co,,  a  successful  plaintiff  recovered  oosts, 
but  as  his  solicitor  was  disqu^tlified  the  defeodani 
successfully  objected  to  any  costs  bdng  paid  lor  the 
time  during  which  the  plaintiff's  solicitor  had  no 
certificate. 

Here  the  summons  asks  in  common  form  lor  tiis 
delivery  of  a  bill.  Whatever  is  to  be  paid  oof^ 
to  be  paid  before  taking  the  papers  out  of  the 
solicitor's  hands,  and  something  is  due  for  the  tzras 
during  which  he  acted  while  duly  qualified,  and  tha 
client  submits  to  pay  what  is  due.  But  readaag 
the  twelfth  section  I  do  not  see  how  any  ooals 
whatever  can  be  chargeable  in  a  bill  against  tiis 
client,  if  they  cannot  be  recovered  as  against  the 
other  side.  The  different  decisions  in  the  two  cassa  I 
have  referred  to  clearly  show  the  alteration  made  by 
the  Act  of  1874.  In  re  Hope  is  not  overraled,  but 
there  is  a  difference.  Cockbum,  C.J.,  aays  (4 
Q.  B.  D.,  p.  336} :  *<  Under  6  ft  7  Vict.  c.  73  and  earlier 
Acts  relating  to  the  qualification  of  solioitora,  it  was 
held  that  although  the  solicitor  was  prevented  horn 
recovering  costs  and  disbursements  in  respect  of  bosi- 
ness  done  while  he  was  uncertificated,  yet  that  the 
client  himself  could  recover  tiiem  from  the  oppodte 
party.  Then  came  the  Act  37  &  38  Yict.  c  68.  which 
in  section  12  introduces  new  words.  The  ^Eect  oi 
these  words  is  to  extend  the  operation  of  tiie  former 
Acts,  •  .  .  and  to  prevent  not  merely  the  aolict- 
tor  himself  but  also  his  cUent  from  reooverinic  sooh 
costs."     The  remarks  of  Esher,  M.B.,  in  KetU  v. 
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Ward  aze  a]«o  in  point.  A  stlbmudon  to  pay  the 
amoimt  due  on  taxation  is  only  a  sabmisdon  to  pay 
t  torn  which  is  owing.  When  a  client  olaims  papers, 
nd  a  solioitor  daims  payment  of  costs  before  he 
dslims  them  up,  the  solicitor  can  only  claim  for 
eosis  which  he  is  entitled  to  charge.  I  tiiink  that  I 
ought  to  decide  that  the  Act  of  1874  is  very  different 
frwn  the  Acts  of  1843  and  1860,  and  that  whatever 
WIS  the  position  of  parties  before  the  Act  of  1874  was 

Cd,  smoe  the  passing  of  that  Act  solicitors  can 
no  ooets  whstever  for  work  done  by  them  daring 
ths  period  of  disqualification. 

Solicitors,  Greig^  Meikle,  A  Briggs  ;  3weeHng» 


Nov.  23. 


Chan.  Div.  I 
North,  J.   r 
Pbgoe  v.  Neath  Distsict  Trakways  Go.  (a.) 

Compamy  —  Debentures — Equitable  security — Option  to 
call  for  debenture. 

An  option  to  cull  at  any  time  for  a  specified  amount 
of  debeniurea  in  satisfaction  of  a  promissory  note  may  be 
eurdsed  at  any  time  while  the  issue  is  unexhausted. 
The  hMer  of  such  a  security  is  in  equity  a  debenture- 


hx  re  Queensland  Land  and  Coal  Co.,  Davis  v, 
Martin,  42  W.  B.  600,  [1894]  3  Ch.  181,  followed. 

Smnmons  to  vary  the  master's  certificate. 

The  difendant  company  in  November,  1875,  issaed 
dehentores  for  £6,000  at  4^  per  cent,  interest.  One 
of  these  debentures  for  £600  was  held  by  Charles 
P^ffe,  a  director,  and  the  applicant  on  this  summons. 
In  January,  1879,  a  series  of  second  debentures  for 
£10,000  at  4}  per  cent,  interest  were  issued.  In 
Kovember,  1882,  the  company  borrowed  money  from 
the  ap^cant  and  three  other  directors  on  the  security 
of  four  promissory  notes  at  5  per  cent,  interest, 
coupled  with  an  undertaking  that  uie  company  would, 
at  any  time  when  called  on  by  the  holder  of  any  such 
note,  issue  debentures  for  the  amount  out  of  the 
second  debentures.  The  applicant,  on  the  Uth  of 
November,  1882,  lent  £300  on  these  terms,  and  on 
the  28ih  of  October,  1884,  a  further  sum  of  £100. 
Mb  dedined  to  change  his  note  for  a  debenture  in 
1883. 

In  September,  1894,  the  applicant  was  one  of  the 
p1aMi«i<%  in  a  debentnre-holaers'  action ;  a  receiver 
sad  manager  was  appointed,  and  interest  on  the 
spplioaafs  note  was  paid  till  the  date  of  the  appoint- 
ment. The  property  was  sold,  and  £8,000  paid  into 
eoort.  Tliia  being  insufficient  for  the  payment  of  the 
debentures,  there  was  no  surplus  for  ordinary  credi- 
tors, and  on  the  7th  of  October,  1896,  the  applicant 
in  an  affidavit  claimed  his  right  to  exchange  his  note 
for  second  debentures.  The  master's  certificate, 
dated  the  30th  of  June,  1897,  disallowed  the  appli- 
cant's claim* 

Swin/en  Eady,  Q.C*,  and  Ashton  Cross^  for  the 
dsbenfenre-hoiden. 

Diyhton  FoUock^  for  the  applicant.— The  option  can 
heezenased  at  any  time  until  the  debentures  are 
**kwift^d  or  the  company  is  wound  m:  Inre  Queens-' 
ksnd  Land  and  Coal  Ch,,  Davis  v.  Martin,  42  W.  B. 
600,  [1894]  3  Ch.  181,  is  exactly  in  point,  and  we  are 
eqniteble  debenture-holders. 

Hume  Williams,  for  the  company. 

HosxH,  J.— The  facts  are  undisputed.  The  promis- 


sory notes  bear  interest  at  5  per  cent,  free  of  income 
tax,  and  their  holders  had  a  right  to  call  for  deben- 
tures at  any  time  at  their  pleasure.  Four  such 
agreements  were  made,  and  the  other  three  directors 
exercised  their  options  before  1883,  and  it  is  said  that 
the  applicant  ought  to  have  exercised  his  option  at 
the  same  time,  but  I  do  not  see  why.  In  1J384  the 
applicant  made  a  further  advance  of  £100  upon  the 
same  terms,  so  it  is  clear  that  the  company  recog- 
nized that  its  liability  to  issue  debentures  at  any  time 
when  called  upon  still  existed.  What  has  occurred 
since  to  disentitie  the  applicant  to  exercise  his  option? 
The  total  issue  authorized  was  £10,000,  and  a  sufficient 
margin  to  satisfy  the  option  is  still  unissued.  The 
applicant  has  been  repeatedly  asked  to  take  up  his 
debentures  but  refused,  preferring  the  5  per  cent, 
interest  on  his  promissory  note ;  but  that  fact  does 
not  deprive  him  of  his  option. 

Then,  in  1894,  the  applicant,  as  holder  of  a  first 
mortgage  debenture,  and  J.  D.  Llewellyn,  as  holder 
of  a  second  mortgage  debenture,  sued  on  behalf  of 
themselves  and  aU  other  holders  of  mortgage  deben- 
tures of  the  company,  and  judgment  was  given  on 
the  12th  of  January,  1895,  declaring  that  both  series 
constituted  a  charge.  I  cannot  see  that  the  applicant 
waived  his  right  to  a  second  mortgage  debenture  by 
not  mentioning  it  in  the  statement  of  claim.  On  the 
7th  of  October,  1896,  the  applicant  first  formally 
claimed  to  exercise  his  option  to  take  second  deben- 
tures. The  reason  is  obvious,  and  I  think  he  is 
entitled  to  have  them,  following  In  re  Queensl-and 
Land  and  Coal  Co,,  Davis  v.  Martin,  He  is  equitably 
entitled  to  a  second  debenture  and  to  stand  on  tiie 
same  footinf^  as  a  legal  debenture-holder.  I  do  not 
see  how  he  is  disqualified  from  asserting  this  right. 
He  had  the  choice  of  two  securities,  promissory  notes 
or  debentures,  and  could  take  up  which  he  liked  at 
any  tima  He  made  his  formal  claim  by  affidavit  on 
the  7th  of  October,  1896,  and  debenture  interest 
should  run  from  that  date,  but  as  the  funds  are 
insufficient  this  is  immaterial.  I  cannot  call  upon 
him  to  return  any  of  the  interest  at  5  per  cent,  he  nas 
received,  and  he  has  the  right  of  proof  for  any 
arrears  at  the  date  of  the  exercise  of  the  option.  I 
must  make  a  declaration  that  he  is  equitably  eotitled 
to  a  debenture  and  to  rank  as  a  debenture-holder. 
He  can  add  his  costs  to  his  security.    . 

Solicitors,  Everett  &  Hodgkinson ;  Tamplin,  Tayler, 
&  Joseph,  for  C.  V,  Pegge,  Neath,  Glamorgan. 


Jan.  18, 


Chan.  Div.   \ 
Stirling,  J.  ) 

Dbutsohb  National  Bane  v.  Paul,  (a.) 

Practice— Writ — Service  otU  of  jurisdiction — Foreclosure 
action — Ord,  II,  r.  1  (e)  (g). 

Mortgagees. purchased  an  equity  of  redemption  and  had 
it  conveyed  to  trustees  for  themselves.  They  then  brought 
a  foreclosure  action  against  the  trustees  and  a  second 
mortgagee  who  tvas  resident  out  of  the  jurisdiction.  On 
a  motion  to  discharge  an  order  for  service  of  the  vnrit 
out  of  the  jurisdiction, 

Held,  (1)  that  the  action  was  not  founded  on  a  breach 
of  contract  so  as  to  fall'  within  ord,  11,  r.  1  (e);  and 
(2)  that  the  trustees,  though  necessary  parties  to  a  forc'* 
closure  action,  were  not  necessary  defendants  so  as  to 
bring  the  action  within  ord,  11,  r.  1  (g),  and  thai  the 
order  for  service  out  of  the  jurisdiction  must,  therefore, 
be  discharged. 


(a.)  Beported  by  G. 


B.  HAXiLTOir,  Esq. 
at-Law. 


,  Bairister-    I    (a.)  Beported  by  J. 


I.  STiKLlNa,  Esq.,  Barrister- 
at-Law. 
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High  Coitbt. 


Dbutsohb  National  Bank  v.  Paxtl. 


HwhOoiibt. 


This  was  a  motion  to  discharge  an  order  which  had 
been  made  for  service  of  the  writ  on  the  defendant 
Ebbeke  oat  of  the  jurisdiction. 

The  writ  which  had  been  served  was  issued 
by  the  plaintiffiB  against  two  gentlemen  named 
Paul  and  Parish,  who  were  resident  in  England, 
and  the  defendant  Ebbeke,  who  was  resident  in 
Bremen.  The  writ  claimed  a  declaration  that  the 
plaintifiGB  were  entitled  to  charge  for  £6,022  6s.  2d. 
and  interest  on  six  policies  of  assurance,  and 
also  asked  for  foreclosure  and  further  relief.  The 
action  arose  in  the  following  way:  The  firm  of 
Messrs.  Jellings,  Blow,  &  Co.,  who  carried  on  busi- 
ness in  London,  applied  to  the  plaintiffs  for  a  credit 
by  a  letter  of  the  Ist  of  May,  1890«  which  contained 
the  terms  of  the  credit.  On  this  letter  the  plaintiffs 
advanced  Messrs.  Jellings,  Blow,  &  Co.  £6,022  6s.  2d., 
and  the  policies  in  question  were  deposited  with 
them  by  way  of  security  for  this  sum.  (hi  the  21st 
of  Aufifust,  1894,  Messrs.  Jellings,  Blow,  &  Co. 
charged  the  policies  in  favour  of  the  defendant 
Ebbeke,  subject  to  the  prior  charge.  Subsequently, 
by  deed  of  the  14th  of  December,  1894,  the  same 
firm  conveyed  all  their  property  to  a  Mr.  Jackson  as 
a  trustee  for  the  benefit  of  their  creditors.  On  the 
5th  of  June,  1897,  the  plaintiffs  issued  a  writ  against 
Jackson  and  the  defendant  Ebbeke  claiming  the  same 
relief  as  was  asked  for  in  the  present  action.  This 
writ  was  never  served  on  Ebbeke,  but  was  served  on 
Jackson,  and  an  arrangement  was  made  by  which  the 
bank  became  purchasers  of  all  interest  which  Jackson 
had  in  the  policies  as  trustee;  and  the  equity  of 
redemption,  subject  to  the  defendant  Ebbeke's  claim, 
was  conveyed  to  the  defendants  Paul  and  Parish  as 
trustees  for  and  by  the  direction  of  the  plaintiffs.  That 
action  was  then  dropped,  and  the  writ  was  ifisued  in 
the  present  action  against  Paul,  Parish,  and  Ebbeke, 
and  leave  was  obtained  for  service  out  of  the  juris- 
diction. This  leave  was  obtained  on  an  affidavit 
which  did  not  disclose  l^e  fact  that  the  defendants 
Paul  and  Parish  were  simply  trustees  for  the  plain- 
tiffi. 

The  defendant  Ebbeke  now  moved  to  have  the 
order  for  service  discharged  on  the  ground  that  the 
action  was  not  properly  brought  against  Messrs.  Paul 
and  Parish  as  they  were  mere^  trustees  for  the 
plaintiffs.  It  was  suggested  that  they  were  made 
defendants  merely  to  bring  the  defendant  Ebbeke 
within  a  jurisdiction  which  would  not  otherwise  exist. 
On  the  o&er  hand  it  was  contended  that  Messrs.  Paul 
and  Parish  were  necessary  parties  to  the  action,  and 
that  consequently  leave  was  rightly  given. 

The  question  turned  on  the  effect  of  ord.  11,  r.  1, 
which  providi-s  as  follows:  (1)  Service  out  of  the 
jurisdiction  of  a  writ  of  summons  or  notice  of  a  writ 
of  summons  may  be  allowed  by  the  court  or  a  judge 
whenever  («)  the  action  is  founded  on  any  brea^ch  or 
alleged  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  which  according  to  the  terms  thereof 
ought  to  be  performed  within  the  jurisdiction,  unless 
the  defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland ;  or  (g)  any  person  out  of  the 
jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person 
duly  served  within  the  jurisdiction. 

OroBvenor  Woods,  Q.  C,  and  ^George  Lawrence,  for  the 
motion,  referred  to :  Massey  v.  ffeynes,  36  W.  B. 
834,  21  Q.  B.  D.  330 ;  Indigo  Co.  v.  Ogilvy,  39  W.  B. 
646,  £1891]  2  Ch.  31 ;  WiUed  v.  Galhraith,  41  W.  E. 
395.  [1893J1  Q.  B.  577;  Societi  Oenerale  de  Paris  T. 
Dreufus,  36  W.  B.  609,  37  Ch.  D.  215 ;  Williama  v. 
Cartright,  43  W.  B.  145,  [1895]  1  Q.  B.  142. 

Butcher,  Q.O.,  and  Kirhy,  covdra^  referred  to  Witted 
V.  Galbraith  and  Massey  ▼.  Heynes.  I 


Woods,  Q.O.,  in  re^y,  oil 
W.E.  731,  L.E.  lOBq.  47 


cited  OaMkmw.Hobmm,\B 


Our.  adv.  viift. 


Jan.  26.— Stiblino,  J.,  stated  the  faoti  and  ooa- 
tinued :  I  assume  that  under  section  25,  sab-seotioa 
6,  of  the  Judicature  Act,  1873,  the  legal  right  to  sas 
on  the  policies  is  now  vested  in  the  defeadants  Psd 
and  Parish.  It  is  admitted  that  they  are  simply 
trustees  for  the  plaintiffs  and  are  bound  to  act  with 
reference  to  the  subject-matter  of  the  tnwi  as  tfas 
plaintiffs  direct,  and  that  they  have  not  rsl used  so  to 
do  and  do  not  object  to  become  co-plaintaffs  in  tfas 
action.  To  justify  service  out  of  the  jurisdiction  tfas 
ciftse  must  be  brought  within  the  provisions  of  oid.  tl, 
r.  1 :  Me  In  re  Eager,  31  W.  B.  33,  22  Ch.  D.  86;  /a 
re  Cliff,  43  W.  B.  436,  [1895]  2  Ch.  21.  Chuue  (g)  of 
that  rule  was  mainly  reUed  on,  but  at  a  late  stage  of 
the  argument  a  suggestion  was  made  that  danss  [e) 
mi|^ht  apply,  and  with  that  I  shall  first  deaL  Ths 
writ  claims  a  declaration  that  the  plaintiffi  are  entiilsd 
to  a  charge  for  the  sum  of  £6,022  6s.  2d.  and  intenit 
on  six  policies  of  assurance,  and  that  the  charge  mav 
be  enforced  by  foreclosure  and  all  aooounts  sail 
enquiries  necessary  for  that  purpose  and  for  fnitlMr 
and  other  relief.  The  object  of  the  writ,  theRfosSi 
so  far  as  specific  relief  is  thereby  sought,  is  to  oompd 
the  defendant  Ebbeke  to  redeem  &e  plainliffirDj 
paying  off  what  is  due  to  them,  and,  in  delaiilti  to 
become  the  absolute  owners  of  the  propettf  on  whkk 
the  charge  exists.  Under  the  claim  for  general  rslirf 
the  plaintifb  would,  I  apprehend,  be  entitled  to  a^ 
that,  in  the  event  of  the  court  refusing  to  give  lelisf 
by  way  of  foreclosure,  the  policies  might  be  sold  arf 
the  proceeds  applied  in  payment  of  the  plamtifl^ 
debt.  In  my  judgment  an  action  so  framed  is  aot 
founded  on  a  breach  of  contract  witiiin  the  —^'■"■■^ 
of  ord.  11,  r.  1  {e\  The  plaintiffii' tiUe  to  a  ohaip 
may  have  arisen  by  reason  of  a  breach  on  the  part  of 
Jennings,  Blow,  &  Co.  in  not  paving  what  thif 
owed  to  the  plaintiffs.  The  action,  however,  is  not 
founded  on  that  breach  of  contract,  or  indeed  m. 
any  other  breach  of  contract,  for  the  defendants  ham 
not  committed  any  breach  of  any  eontraot  with  tte 

plaintiffs ;  it  is  founded  on  the  existence  of  a    *^ 

constituting  a  security  for  the  debt  due  to  the 
tifiis.  I  think,  therefore,  it  does  not  fall 
clause  (e)  of  rule  1.  Coming,  then,  to  olaiiae  (gU 
the  question  is  whether  the  raesent  action  is  propsiqr 
brought  against  Paul  and  Parish.  The  praolioa  of 
the  court  requires  that  to  an  action  for  forMdoonie  al 
persons  who  have  or  claim  an  interest  in  the  equity  of 
redemption  should  be  parties,  and  I  think  that  te 
such  an  action  as  the  present,  the  defendants  Ftad' 
and  Parish  are  extremely  proper  if  not  neoeomy 
parties.  The  rule  would  be  satisfied,  hoverer.  if 
those  gentlemen  had  been  made  oo-plaintiffli 
of  defendants;  and  I  think  that  they  ought 
properly  to  have  been  made  plaintjffs,  in  this 

that   any  extra  costs   occasioned  by  '"^^"g 

defendants  might,  upon  a  proper  applioation  for  ttitl 
purpose,  be  ordered  to  be  borne  by  the  p^n^*i^ 
Now,  Paul  and  Parish  are  made  parties  aioiply  t» 
comply  with  this  rule  of  practice,  ^ga^nfft  them  MB 
relief  is  sought,  no  right  is  claimed  to  be  enforoed* 
No  substantial  reason  is  given  why  they  shoiild  htj 
defendants  rather  than  plaintiffs.  If  the  plainliA 
had  taken  an  assignment  to  themselves  instead  of  ta^ 
the  defendants,  the  action  would  not  have  '  " 
within  ord.  11,  r.  1.  I  do  not  think  it  i 
for  me  to  come  to  the  condnsion  that  tihe 
to  them  as  trustees  was  a  mere  device  to 
action  to  be  brought,  but,  in  my  judffoient^  tiio 
action  is  not  properly  brought  against  them  withm 
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High  Oovbt. 


AjXIXO  v.  WOBflLBY. 


High  C!oi7bt. 


the  meamng  of  iho  role.    The  order  for  service  ont 
of  the  jnziadiotion  muBt  therefore  be  diedharged. 

SoliQitorB,  Drt«0M  A  AUUe;  Norton,  Bote,  A  Co. 


cam.  Bhr.  \  Maroh  26-27,  31 ;  April  1,  1897 ;; 

Stiziiiig,J./  Jan.  18,  1898. 

Ajello  v.  Wobslxt.  (a.) 

bjtmdion — Trader — Muleading  adveriuement — Sale  of 
goods  at  le$B  than  coat  price, 

A  trader  may  offer  for  eaie  goode  at  any  price  he 
cAooMf,  and  it  ie  immaterial  whether  such  goods  are 
oetnaUy  in  his  possession  or  not.  Consequently,  where  a 
trader  advertised  for  sale  goods  at  less  than  cost  price,  not 
hamnig  an/y  such  goods  in  his  possession,  and  by  so  doing 
isjwred  the  plaintiffs, 

Hdd,  thai  he  could  not  be  restrained  from  so  doing,  as 
ike  damage  to  the  plaintiffs  arose  not  from  the  miereprc" 
saUaUoHs  in  the  advertisements,  but  from  the  under^ 
siHng  ef  their  goods,  which  was  not  an  actionable  wrong. 

The  ttatement  of  claim  ia  this  action  sought  (1)  an 
mjimotion  to  restrain  the  defendant  from  nMdidoiislyy 
or  for  tlM  purpose  of  injuring  the  plain rifFs  in  their 
tads,  adTsrti&ig  or  otherwise  offermg  for  sale  (a) 
cither  a  new  pianoforte  of  the  plaintiffs*  manufacture 
■t  the  price  of  15  guineas  (such  being  less  than 
the  plainliflb'  wholesiue  price  for  a  similar  pianoforte) 
or  any  other  sum  lees  that  the  said  wholesale  price,  or 
(6)  what  is  not  in  fact  a  new  pianoforte  of  the  plson- 
ttft*  manufacture  as  a  new  ^mnoforte  of  the  plain- 
tifii'  manufaotore ;  (2)  an  injunction  to  restrain  the 
dfllaidanty  his  senrants  and  agents,  from  passing  off 
or  sttempting  to  pass  off  pianofortes  not  of  the  pudn- 
tifls*  manufacture  as  or  for  the  goods  of  the  plaintiffs 


hf  advertisement  or  in  any  other  way ;  (3) 

a;  W 


damages 


for  iajoring  the  plaintiffs  in  their  trade 
forpassiBg  off ;  and  (5)  costs. 

8o  far  as  it  sought  to  restrain  the  defendants  from 
paisiiig  off  or  attempting  to  pass  off  goods  of  other 
Bsonfactorers  as  those  of  the  phdntifiS  the  case  was 
ahyidoned  at  the  trial,  it  being  admitted  that  there 
was  no  evidence  to  support  any  such  charge  against 
the  defendant.  At  the  bar  what  was  sought  was  an 
iojimotkm  not  in  the  form  asked  by  the  statement  of 
dsim  bat  in  a  modified  form.  The  facts,  so  far  as 
Am^  are  neoessaiy  to  be  stated,  were  these :  The 
_i — ^.— _  ^^f^g^  manufacturers  of  pianos,  carrying  on 
in  Iiondon,  who  made  and  supplied  their 

J  with  various  classes  of  pianos,  among  which 

it  is  oo]^  neoenaiy  to  mention  class  1,  the  Britannia 
model,  si^Jied  to  the  trade  at  15  guineas ;  dass  2, 
vhieh  is  supplied  at  17  guineas ;  and  then  a  class 
<Woribed  in  the  price  list  as  "  dass  6a,  an  uprisht 
gnmd,  izon-frBme,  check  action,  trichord,"  supplied  to 
to  tiis  tnde  at  £23  10s.  The  defendant  was  a 
fonrishing  oontiactor  who  carried  on  business  in  an 
axtmsive  way  at  Manchester.  In  the  early  part  of 
1605  the  plaintiffs  supplied  the  defendant  with  several 
,  two  of  dass  2  at  the  trade  price,  on  the  26th 


of  January  and  the  15th  February,  one  of  class  6a  on 
the  25th  of  April  and  two  of  the  Britannia  modd  on 
the  2ard  of  April  and  the  5th  of  May.  The  two  last, 
the  Britannia  modds,  formed  part  of  an  order  for 
twelve  pianos  of  that  dass,  whicn  had  been  given  by 
the  defendant  to  the  plaintiffs,  but  which  in  conse- 
of  some  dissatisfaction  of  the  phdntiffs  with 
ad^ertiaements  issued  by  the  defendant,  the 
I  refused  to  eseoute.    Their  definite  refusal  so 


(a.)  Baported  by  J.  I.  Stzbldtg,  Esq.,  Barrister- 
at-Law. 


to  do  became  known  to  the  defendant  at  an  interview 
between  him  and  the  senior  partner  of  the  plaintiffs' 
firm  in  August,  1895.  After  this,  on  the  22nd  of 
February,  1896,  defendant  published  in  the  Man- 
chester Evening  News,  a  newspaper  having  a  large 
circulation  in  Manchester  and  we  neighbourhood,  an 
advertisement  in  the  following  form : 

«  Great  Sale  of  Pianos  at  Wordey's. 
Hundreds  of  Bargains  on  View. 
Pianos  by  all  the  great  makers. 
Wordey's,  The  Pantheon,  Gaythom. 

Special  list. 

•        •        •        .        •        .        •        • 

New  Instruments  at  Worde/s. 


A  fine  Upright  Grand  by  Ajello ! 

Iron  frame,  check  action,  trichord  I 

Price  15  guineas,  or  15s.  per  month. 

» 

A  similar  advertisement  appeared  in  the  same  paper 
from  the  24th  to  the  29th  February  both  indnsive, 
and  on  the  2ud  to  the  7th  of  March.  And  a  similar 
advertisement  appeared  in  the  Northern  Daily  Tele^ 
graph  on  the  5th,  25th,  and  28fch  March,  and  on  the 
2nd,  4th,  6th,  7th,  8th,  16th,  and  17th  April.  The 
object  of  the  action  was  to  restrain  the  continuance 
of  these  advertisements.  The  advertisements,  in  the 
opinion  of  the  judge,  were  such  that  a  member  of  the 
public,  on  reading  them  would  be  led  to  believe  that 
the  defendant  had  in  stock  and  for  sale  at  15  guineas 
a  new  piano  of  the  plaintiffis'  manufacture  which 
might  be  properly  described  as  an  upright  grand  with 
check  action  and  trichord.  It  was  admitted  that  at 
the  date  of  the  several  advertisements  the  defendant 
had  no  piano  of  the  plaintifliB*  manufacture  in  stock, 
thoueh  the  defenduit  had  a  piano  of  tiie  Britannia 
modd  class  in  stock  at  the  date  when  they  began. 
It  was  also  established  that  the  plaintiffs  had  incurred 
loss  by  reason  of  these  advertisements. 

Oraham  Hastings,  Q,C„  and  J,  Cutler,  Q.C,  for 
the  plaintifl^. — ^We  are  entitled  to  the  injunction 
except  as  to  passing  off:  Mogul  Steamship  Co,  ▼• 
McGregor,  40  W.  B.  337,  [1892]  A.  G.  25.  The  cases 
of  Bradford  Corporation  v.  Pickles,  44  W.  B.  190, 
[1895]  A.  0.  587 ;  Flood  v.  Jackson,  43  W.  B.  453, 
[1895]  2  a  B.  21,  are  distinguishable.  The  latter 
case  is  still  under  consideration  sub  nomine  Allen  r. 
Flood, 

Orosvenor  Woods,  Q,C„  and  Macnaghien,  Q,C„  for 
defendant. — The  defendant  may  carrv  on  a  lawful 
tirade  in  any  lawful  manner,  whether  it  causes  loss  to 
any  rival  tradesmen  or  not.  In  the  course  of  business 
he  may  sdl  goods  at  any  price  he  pleases  even  at  a 
loss,  dther  to  attract  customers  or  to  get  rid  of  stock. 
There  is  no  evidence  of  malice  in  anything  the 
defendant  has  done,  and  even  if  there  were,  no  action 
would  lie.  If  there  were  any  misrepresentations 
dther  as  to  the  dass  of  goods  or  as  to  goods 'being 
in  stock,  the  plaintifiis  must  show  that  they  were 
affected  by  tnese  misrepresentations.  There  is 
nothing  unlawful  in  advertising  for  sale  goods  which 
are  not  in  stock,  and  such  an  advertisement  would 
give  rise  to  no  cause  for  action. 

They  referred  to  Mogul  Steamship  Co.  v.  McGregor; 
Bradford  Corporation  v.  Pickles;  Flood  v.  Jackson; 
Jenkinscn  v.  Nield,  8  Times  L.  B.  540 ;  Peek  v. 
Gumey,  22  W.  B.  29,  L.  B.  6  H.  L.  377 ;  Glover 
V,  London  and  South^Westem  Bailway  Co,,  L.  B.  3 
Q.  B.  25,  16  W.  B.  0.  L.  Dig.  46;  Sharp  v.  Powell, 
20  W.  B.  584,  L.  B.  7  C.  P.  253;  Canham  v.  Jones, 
2  y.  &  B.  218 ;  WhiU  t.  MeUin,  43  W.  B.  353,  [1895] 
A.  0.  154. 
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High  Couet. 


AJELLO  v.  WOB8LEY. 


High  Cotmr. 


Graham  ffasttngs,  Q,G.^  replied. 


Cwr,  adv,  vult. 


SrntiiiKG,  J.»  affcer  stating  the  facts,  oontinaed : 
What  the  plaintiffs  claimed  at  the  Bar  by  their 
counsel  was  an  injunction  to  restrain  the  defendant 
from  adrertising  for  sale  any  of  the  plaintiffs'  pianos 
unless  he  had  in  his  possession  a  piano  of  the  plain- 
tiffs'  manufacture  and  of  the  class  advertised.  By 
limiting  the  claim  to  an  injunction  so  limited  they 
Tirtually  admit,  and  I  think  rightly,  that  if  the 
defendant  had  in  his  possession  a  piano  of  the  plain- 
tiffs' manufacture  and  of  the  class  advertised  at  the 
time  he  might  offe&  it  for  sale  at  any  price  he  chose. 
Indeed  it  appears  plain  that  the  owner  of  any 
property  is  entitled  to  sell  or  dispose  of  it  for  such 
consideration  as  he  may  see  fit,  and  either  at  a  profit 
or  at  a  loss.  And,  I  take  it,  tiiat  it  is  settled  by  the 
case  of  Allen  v.  Flood,  [1898]  A.  0.  1,  that  the 
motive  of  the  owner  in  so  acting  cannot  be  inquired 
into.  I  further  think  tiiat  the  general  rule  is  that 
any  person  may  pell  or  offer  for  sale  at  any  price 
whatsoever  goods  of  which  he  is  not  the  owner,  but 
which  he  hopes  or  expects  to  acquire.  It  is  expressly 
provided  ^  section  5  of  the  Sale  of  Gfoods  Act, 
1893 :  (1)  The  goods  which  form  the  subject  of  a 
contract  for  SfSe  may  be  either  existing  goods, 
owned  or  possessed  by  the  seller,  or  goods  to  be 
manufactured  or  acquired  by  the  seller  after  the 
makiug  of  the  contract  of^  sale,  in  this  Act  called 
'*  future  goods  " ;  (2)  there  may  be  a  contract  for  the 
sale  of  goods,  the  acquisition  of  which  by  the  seller 
depends  upon  a  contingency  which  may  or  may  not 
happen ;  (3)  where  by  a  contract  of  fwle  the  seller 
purports  to  effect  a  present  sale  i  f  future  goods,  the 
contract  operates  as  an  aspreement  to  sell  the  goods. 
And  these  last-mentioned  goods  in  the  Act  are 
designated  by  the  convenient  term  **  future  goods." 

If  a  seller  contract  to  sell  future  goods  he  must  be 
at  liberty  as  a  first  step  of  such  contract  to  offer 
them  for  sale.  And  I  see  nothing  to  prevent  his 
making  such  an  offer  by  advertisement  or  in  any 
other  lawful  wav.  Again,  it  seems  to  me  that  he 
is  entitled  to  make  the  offer  at  any  price  he  pleases, 
remunerative  or  not.  It  may  be  worth  a  trader's 
while  to  sell  some  goods  at  a  loss  so  long  as  he  is 
able  to  sell  others  at  a  countervailing  or  more  than 
than  countervailing  profit.  In  all  this  I  assume  that 
the  seller  is  acting  honestly.  If  what  he  does  is 
tainted  with  fraud  he  ma^  be  guilty  of  an  actionable 
wrong.  An  illustration  is  afforded  by  the  case  of 
Richardson  v.  Silvester,  22  W,  B.  74,  L.  B.  9  Q.  B. 
34.  There  the  particulars  of  the  plaintiff's  claim  in 
an  action  in  a  county  court  were  as  follow :  **  The 
plaintiff  sues  the  defendant  in  tort  for  legal  fraud  and 
deceit  committed  under  the  following  circumstances, 
for  that  the  defendant  in  March,  1872,  caused  to  be 
inserted  in  a  public  newspaper  an  advertisement  for 
the  letting  by  tender  with  immediate  possession  of  a 
farm ;  and  the  plaintiff,  believing  in  the  bona  fides  of 
such  advertisement  and  desiring  to  become  tenant  of 
a  place  of  the  description  aidvertised,  did  take 
trouble  and  pains  and  incurred  expense  in  going  to 
and  inspecting  the  property  and  in  the  employment 
of  persons  to  inspect  and  value  it  for  him  with  a 
view  of  becoming  tenant  thereof;  whereas  after- 
wards it  appeared  that  the  defendant  had  no  power 
to  let  the  property  as  advertised,  and  caused  the 
advertisement  to  be  issued  to  serve  some  purpose  of 
his  own  other  than  that  appearing  by  the  advertise- 
ment, and  that  the  defendant  knew  at  the  time  he 
caused  such  an  advertisement  to  be  published  that  he 
had  not  the  power  to  let  the  farm,  and  that  the 
farm  was  not  to  be  let."  The  county  court  judge 
ruled  that   the  particulars  disclosed   no    cause   of 


action  and  nonsuited  the  plaintiff  Held,  that  ths 
particulars  contained  allegations  amounting  to  a 
fraudulent  representation  for  which  an  aoikm  woald 
lie. 

In  the  present  case  the  plaintiffs  had,  in  the  antoniB 
of  1895,  refused  to  supply  the  defendant  with  any  of 
their  pianos,  and  they  continued  such  refoaal  down 
to  the  commencement  of  the  action.  The  dafwidsnt 
therefore  could  not  get  from  the  platntiiEi  any  of 
their  new  pianos,  but,  in  my  opinion,  he  might,  by 
indirect  means,  have  acquired  new  pianos  of  theiii 
upon  terms  which  would  not  indeed  enable  him  to 
seU  at  a  profit,  but  which  need  not  have  involved  t 
ruinouB  loss.  If,  then,  the  defendant  had  seen  fit  to 
advertise  that  he  was  prepared  to  supply  new  pbaos 
of  the  plaintiffs'  manufacture,  of  Britanma  model 
type,  then  I  think  he  would  have  been  witina  kis 
legal  rights.  It  is  said,  however,  that  the  advertise 
ment  actually  published  contained  two  miaiopteoaa" 
tations— first,  that  the  piano  to  whioh  it  zelatsd 
(being,  according  to  the  defendant's  gtateient»  of 
the  Britannia  model  type)  was  desoiibed  as  " 
grand,  with  check  action  and  tnehord' 
second,  that  such  piano  was  in  the  poosooaioii  of  the 
defendant  at  the  several  dates  when  the  advertise- 
ment appeared. 

As  regards  the  first  point,  as  I  have  already  sfafted, 
in  my  opinion  the  description  cannot  be  treated  ss 
inaccurate,  and  in  argument  the  main  stress  was  Ud 
on  the  second  point.  In  mv  judgment  this  mis- 
representation does  not  make  the  advartisenieBt 
fraudulent,  and  in  order  that  misrepresentation  masf 
be  actionable  it  must  not  only  be  untrue  but  most 
cause  damage.  Therefore,  beyond  the  damage  to  the 
plaintiff  it  must  be  attributable  as  a  cause  of  damage  to 
the  person  who  complains  of  it.  The  questioa  tiiea 
arises.  Is  the  damage  complained  of  by  the  plaintiii 
attributable  to  the  misrepresentation  of  fiaot  oon- 
tained  in  the  advertisement  P  It  appears  thai  ttt 
question  must  be  answered  in  the  negative,  for  si 
advertisement  such  as  in  my  opinion  the  defendsBk 
might  legally  have  issued  would  have  pcodaoed 
precisely  the  same  consequences  and  have  ben 
followed  by  the  same  damaging  results.  No  deoaiaa 
in  support  of  such  an  action  as  the  present  was  cited 
in  argument.  What  was  mainly  raied  011  I7  Ihe 
plaintiffs'  counsel  was  the  general  statement  of  the 
law  laid  down  by  Lord  Bowen  in  the  Ck>art  of 
Appeal  in  the  well-known  case  of  MogtU  SteamBk^  Gb. 
V.  McGregor,    He  states  the  law  thus :  "  What,  thsBi 


are  the  limitations  which  the  law  imposes  on  a 
in  the  conduct  of  his  business  as  oetwaen 
and  other  traders  ?  There  seem  to  be  no  burdens  or 
restrictions  in  law  upon  a  trader  which  aie  not 
equally  laid  on  all  other  subjects  of  the  Crown.  Hk 
right  to  trade  freely  is  a  right  which  the  law  reoog- 
nizes  and  encourages,  but  it  is  one  whioh  places  h» 
at  no  special  disadvantage  as  compared  wiih  c^bn 
No  man,  whether  trader  ornot,  can,  however,  josti^ 
damaging  another  in  his  commercial  business  If 
fraud  or  misrepresentation.  Intimidation,  obstnis- 
tion,  and  molestation  are  forbidden ;  so  is  the  Intoa 
tional  procurement  of  a  violation  of  individual  rig^ 
contractual  or  other,  assuming  always  that  there  to 
no  just  cause  for  it.'*  Then  he  prooeeds  to  giM 
a  number  of  illustrations  and  what  I  tibink  flS 
general  propositions.  I  do  not  think  it  neommtf 
to  inquire  whether  the  law  laid  down  by  iM 
House  of  Lords  in  Allen  v.  Flood  impoees  sij 
limitations  or  qualifications  on  the  views  there  ex- 
pressed, for  in  my  opinion  the  present  case  dom 
not  fall  within  the  class  in  whidi  dama^  oaanl 
by  misrepresentation  arises  within  the  meaning  of  ^ 
lord  justice.  The  dass  of  cases  which  henrobsl^J 
had  in  mind  was  that  of  which  Raklife  v.  Evasu,  40 
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High  Court. 

W.  B.  578,  [1892]  2  Q.  B.  524,  is  an  example.  It 
wu  there  held  that  where  a  defendant  had  intention- 
aUy  pnUuhed  an  nntrae  statement  regarding  the 
pluntiilii'  hnsiness,  and  thereby  had  in  the  ordinary 
ooone  oansed  damage  to  the  plaintiff,  he  was  liable. 
Here  the  untrue  statement  related  to  the  defendant's 
own  bnsmess,  and  I  may  point  out  that  if  it  affeoted 
the  plaintifb'  business  at  all  it  did  not  effect  it 
iulud?ely,  for  Mr.  Sharpies  and  eyery  music  dealer 
m  the  neighbourhood  of  Manchester  who  happened 
tt  the  time  to  have  the  plaintiffiB'  pianos  in  his  shop 
lofeed  damage  as  well  as  the  plaintiffB.  However, 
for  the  reasons  I  have  already  stated,  I  think  the 
duisge  to  the  plamtififo  was  not  caused  by  the  mis- 
nprcsentation  oontained  in  the  advertisement.  Oon- 
nqiiently  the  action  fails,  and  must  be  dismissed.  I 
fsmiot,  however,  approve  of  the  defendant's  conduct 
Ihe  advertisement  was  not  such  as  ought  to  have 
bseo  published,  and  great  negligence  has  been  shown 
SI  regards  the  withdrawal  of  it.  I  think,  therefore, 
ttat  &  defendant  is  not  entitled  to  any  costs  of  the 
mtfkm,  except  in  so  far  as  those  costs  have  been 
kenned  by  the  unfounded  charge — ^namely,  that  of 
pseiiog  off  as  of  the  plaintiffs'  manufacture  a  piano 
thst  was  not — ^which  forms  the  subiect  of  paragraph 
S  oi  the  prayer  in  the  statement  of  the  claim.  These 
eosts  will  be  paid  by  the  plaintiff. 

Solicitors,  Balph  Raphael  db  Go.  ;  PrUchard,  Engel- 
fdd,  db  (Jo,,  for  G.  R,  Lloyd  &  Davies,  Manchester. 


Ghsn.  Div.     }  Tor,   i  ^ 

Xekewich,  J.  )  ^"^  ^^' 

In  re  Whitb. 

PXNNBLL  V,  FBANKLIN.  (a.) 

BolicUor—Eaceeutor —  Will — Power  to  aoHcitor-executor  to 
make  pro/e$9ional  charges — Inadvent  estate — Creditors* 
QcUon, 

The  power  gwen  hy  a  will  to  a  solidtor-eacecutor  to 
make  vro/essional  charges  is  a  legacy,  and  consequently 
MssoUeiior  is  not  entitled,  if  the  estate  be  insdoent,  to 
my  profit  costs  of  acting  as  solicitor  to  the  estate,  as 
^aintt  creditors, 

Walter  White,  who  died  in  1891,  by  his  will,  after 
Aeoting  payment  of  his  debts,  funeral  and  testa- 
MDftary  expenses,  appointed  three  gentlemen,  one  of 
liikfla  was  a  Mr.  Franklin,  a  solicitor,  executors  and 
'ftsstses  of  his  wHl,  and  by  a  dause  tiierein  declared 
tttt  Mr.  Fhuoklin  should  be  the  solicitor  to  his  estate, 
Mid  as  SDcb,  notwithstanding  his  acceptance  of  the 
instesship  and  executorship  of  the  will,  should  be 
A»wed  aU  professional  and  other  charges  for  his 
HMe  and  trouble  which,  if  employed  as  solicitor  to 
He  trustees  and  executors,  not  being  himself  a  trustee 
iiii  esecotory  he  would  be  entitled  to  make.  The 
litlator's  estate  beinff  quite  insolvent,  the  will  was 
ftoved  hj  Mr.  FrankUn  alone,  the  two  other  trustees 
Md  executors  renouncing  probate  and  disdainung  the 
Insts.  An  aotion  being  lm>ught  by  creditors  against 
Kr.  I^anklin  as  executor  of  the  testator's  estate  was 
liiuudud  by  Mr.  Franklin,  who  appeared  and  de- 
luded the  action  in  person,  acting  as  solicitor  for 


I  a  sununons  upon  the  further  consideration 
pf  the  aation  taken  out  l^  the  creditors  asking  for  an 
lldtt  that,  the  testator's  real  and  personal  estate  not 
MBg  sDffiioieQt  to  pay  his  debts  in  full,  it  might  be 
Maied  that  the  defendant,  Mr.  Franklin,  was  not 

(a.)  Beported  by  C.  0.  Henslbt,  Esq.,  Barrister- 
at-Law. 


entitled  to  any  profit  costs  by  reason  of  the  declara- 
tion contained  in  the  testator's  will. 

Church,  for  the  creditors. — ^The  power  to  make 
professional  charges  is  in  fact  a  legacy ;  it  cannot, 
therefore,  prevail  against  the  right  of  the  creditors. 
Mr.  Franklin  acts  for  himself  alone,  his  fellow- 
trustees  having  renounced :  In  re  Barber^  Burgess  v. 
Vinnioome,  34  W.  R.  395,  31  Ch.  D.  665  ;  In  re  Pooley, 
37  W.  E.  17,  40  Ch.  D.  1 ;  Cradocky.  Piper,  1  Mac.  & 
G.  664 ;  Broughton  v.  Broughton,  3  W.  R.  602,  5  De 
G.  M.  &  G.  160.  [Ebkbwioh,  J.,  referred  to  In  re 
Thorley,  Thorley  v,  Massam,  39  W.  B.  565,  [1891]  2 
Ch.  613]. 

J.  G.  Wood,  for  Mr.  Franklin.— The  power  to 
charge  is  not  really  equivalent  to  a  legacy,  for  work 
has  to  be  done  in  return  for  the  power,  ft  will  bear 
very  hardly  on  Mr.  Franklin.  The  creditors  knew  he 
took  office  on  certain  terms,  which  they  ought  to  be 
willing  to  give  effect  ta 

Eekbwich,  J. — ^It  is  not  my  duty  to  consider 
whether  it  may  or  may  not  be  hard  upon  the  solicitor^ 
neither  can  I  consider  whether  it  would  be  better  for 
the  estate  that  he  should  act  and  charge  as  solicitor, 
I  must  consider  the  facts  of  the  case.  The  solicitor, 
by  a  clause  in  this  will,  which  is  a  very  common  one, 
is  allowed  to  charge  profit  costs,  notwithstanding 
that  he  is  executor  and  trustee  of  the  will.  He  is  the 
sole  executor,  and  the  estate  is  insolvent,  and  the 
question  is  whether  he  is  entitled  to  charge  his  profit 
costs  against  an  insolvent  estate.  This  power  in  the 
will  is  really  a  gift  by  the  testator  upon  a  condition. 
It  is  a  gift  to  a  solicitor  of  the  power  of  charging  for 
costs  which  he  would  not  o&erwise  have  if  he 
chooses  to  act  as  executor.  It  is  for  him  to  say 
whether  he  will  or  will  not  act.  He  does  act,  and 
must  therefore  take  the  risk  of  getting  paid  out  of 
the  estate.  It  seems  to  me  it  must  be  a  matter  of 
bounty,  for  but  for  this  clause  the  solicitor  could  not 
charge  at  all  for  profit  costs.  It  is  a  gift  by  the 
testator  to  the  solicitor  of  that  which  the  law  does  not 
give.  The  testator,  in  fact,  says,  *'  I  g^ve  to  my 
trustee  and  executor  the  right  to  act  as  solicitor  ana 
to  chaurge  therefor."  That  is  just  as  much  a  legacy 
as  a  gift  of  £100  would  be.  There  is  no  difference 
between  giving  profit  costs  and  giving  a  sum  of 
money.  &  is  a  legacy,  and  is  chargeable  with  legacy 
duty.  The  Court  of  Appeal  was  clear  on  the  point, 
I  tMnk,  in  the  case  of  In  re  Thorley.  If  it  is  a  legacy 
the  whole  question  is  settled,  because  a  legatee 
cannot  compete  with  a  creditor,  he  can  only  come  in 
after  a  creoitor,  for  a  legacy  can  only  come  out  of 
such  part  of  an  estate  as  is  left  after  payment  of  debts 
and  f  nnoal  and  testamentarv  expenses.  This  is  not 
a  debt  but  a  bounty,  and  it  therefore  fails  as  against 
the  creditors.  It  may^  be  hard  upon  the  solicitor  who 
acts  upon  the  impression  that  there  is  a  large  estate 
which  may  be  subsequently  destroyed  by  some  d'um, 
but  the  law  is  as  I  have  said,  and  with  the  propriety 
of  it  I  have  nothing  to  do. 

Solicitors,  MaiUands,  Peckham,  &  Co. ;  S. 
Franklin* 
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HxaH  Court. 


Iir  RB  Oastsll  &  Browv  (LncrrxD). 


High  Couki. 


Chan.  DiT.  ) 
Bomer,  J.  j 


Jan.  26. 


In  re  Gastxll  &  Bbowv  (Ldcitbd). 
Ex  parte  Uniow  Baitx  op  Londov.  (a.) 

Company— -Bthenturee— Priority  between  equitable  mort* 
gageea  — Notice  — Negligence  of  first  mortgagee  in 
custody  of  deeds. 

A  company  hadcreated  byway  of  equitable  mortgage  cer- 
tain delintures,  which  were  secured  by  a  floating  charge  on 
all  the  property  of  the  company.  There  was  a  condition 
that  the  company  should  not  be  at  liberty  to  create  any 
charge  upon  its  freehold  or  leasehold  property  in  priority 
to  the  debentures.  The  tiHe-deeds  of  such  property  were 
l^t  in  the  possession  of  the  company y  and  were,  subse- 
quently to  the  issue  of  the  debentures,  deposited  with  the 
company's  bank  to  secure  an  overdraft.  The  bank  had 
then  no  notice  of  the  existence  of  the  charge  created  by 
the  debentures.  In  the  liquidation  of  the  company  the 
bank  claimed  to  Jiave  a  prior  charge,  and  to  retain  the 
title-deeds  until  their  debt  was  paid. 

Held,  tJiai  though,  (u  between  equitable  incumbrancers, 
the  general  rule  is  that,  where  other  equities  are  equal,  the 
first  in  time  has  priority,  thai  in  the  present  case,  having 
regard  to  the  possession  of  the  title-deeds  and  other 
circumstances,  the  bank  h(id  the  better  equity,  and  were 
entitled  to  priority  for  their  charge. 

Adjourned  summonB. 

The  question  in  this  oaae  was  that  of  priority 
between  two  equitable  inoumbranoen.  In  1885  the 
companv  issued  debentures  to  the  amount  of  £28;0<)0, 
each  debenture  punwrting  to  charge  all  the  properly 
of  the  company  whatsoever  and  wheresoever,  bou 
present  and  future,  including  its  uncalled  capital  for 
the  time  being.  One  of  the  conditions  indorsed  was 
to  the  effect  the  charge  was  to  be  a  floating  security, 
bat  so  that  the  company  was  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  upon  its  freeholder 
leasehold  hereditaments  in  priority  to  the  debentures. 

No  legal  mortgage  of  the  freehold  or  leasehold 
property  of  the  company  was  ever  made  to  the 
debentmre-holders,  and  the  title-deeds  remained  in  the 
possession  and  control  of  the  company. 

The  debenture-holders,  therefore,  were  the  first 
equitable  incumbrancers  in  point  of  date.  The  second 
was  the  Union  Bank,  who,  in  1892,  had  allowed  the 
company  an  overdraft  on  their  depositing  tiie  title- 
deeds  of  their  leasehold  property.  This  overdraft 
was  paid;  but  in  1896  a  further  overdraft  was  allowed 
on  the  company  giving  a  memorandum  of  equitable 
charge  on  the  deeds  and  undertaking  to  execute  a 
legal  mortgage.  The  interest  on  the  debentures  being 
in  default,  the  above  action  was  instituted  by  the 
debenture-holders,  and  in  July,  1896,  the  usual  judg- 
ment was  made  for  the  appointment  of  a  receiver  and 
directing  inquiries  as  to  the  charges  and  their  prior- 
ities, la  April,  ]  896,  the  company  passed  resolutions 
for  voluntaiy  liquidation,  and  in  June,  1897,  an  order 
was  made  for  the  continuation  of  the  liquidation 
under  the  supervision  of  the  court.  In  February, 
1897,  the  bank  was  served  with  a  notice  of  judgment 
in  the  action.  At  that  date  the  overdraft  at  the  bank 
amounted  to  some  £220. 

The  bank  stated  that  until  served  with  the  notice 
of  the  judgment  they  had  not  had  any  notice  of  the 
company  having  issued  any  debentures,  or  that  it  had 
created  any  charge  upon  the  property  comprised  in 
the  deeds  deposited  with  the  bank.  The  company 
being  stated  to  be  insolvent  the  bank  claimed  to  have 
a  prior  charge  for  £220  and  interest  and  to  retain  the 
deeds  until  their  debt  was  paid. 


(a.)  Beported  by  Balboh  B.  Phillpotts,  Esq., 
Barrister-at-Law. 


FarvoeU,  Q,C.,  and  E.  Ford^  tot  the  ddMotam- 
holders. 

Neville,  Q,C,,  and  Oore-Broume,  for  the  Unioo 
Bank. 

BoiCBB,  J.,  said :  This  is  a  question  of  piioritj 
between  two  equitable  incumbranoers.  The  deben- 
tures are  prior  in  date.  But  the  Union  Bank  at  tfas 
date  of  its  charges  had  no  notice,  oxpreso  or  implied, 
of  the  prior  incumbrance,  and  obtained  possesooa  of 
the  title-deeds,  and,  under  the  circumstances  of  ths 
case,  claims  priority.  If  the  equities  of  the  two 
incumbranoers  are  in  other  respects  equal  thsn,  of 
course,  priority  depends  upon  the  dates  of  the 
charges.  But  the  question  is  whether^  under  the  cir- 
cumstances of  this  case,  the  bank  has  not  the  better 
equity  so  as  to  entitle  it  to  priority.  Now,  n 
between  equitable  incumbrancers  in  detenniniQg 
prioritv,  the  possession  of  the  deeds  has  alwap  besa 
treated  as  a  circumstance  of  great  importance.  And, 
indeed,  in  some  of  the  numerous  cases  whiok  show 
this  there  are  observations  of  the  judges  who  decided 
them  which  go  very  far.  For  instance,  in  Bies  v.  Riet, 
2  W.  B.  139,  2  Drew  81,  Kindersley,  Y.G.,  said:  "We 
have  here,  then,  ample  authority  tot  thepropositioa  or 
role  of  equity  that,  as  between  two  penons  whose 
equitable  mterests  are  of  precisely  the  same  nstnie 
and  quality  and  in  that  respect  precisely  equal,  ths 
possession  of  the  deeds  gives  the  better  equity."  Aod 
m  Lloyd^s  Banking  Go,  v.  Jones,  33  W.  B.  781, 29  Gh.  D. 
221,  p.  229,  Pearson,  J.,  observed:  **I  think  vpot 
the  authorities  which  have  been  cited,  and  which  sis 
so  well  known,  that  it  would  be  pedantry  for  me  to 
go  over  these  again.  The  dodtrme  of  the  court  has 
always  been  that,  where  there  are  equities  which  an 
otherwise  equal,  the  possession  of  the  deeds  givH 
priority  to  the  person  who  has  ^t  them."  Bat,  is 
my  opmion,  these  observations,  if  taken  witiiout  soy 
limit  or  restriction,  go  too  far,  for  I  do  not  think  s 
prior  equitable  incumbrancer  would  lose  his  priority 
where  he  did  not  obtain  the  deeds,  and  the  deeds 
came  to  the  hands  of  the  subsequent  incuoibcaiioer 
throuffh  no  default  of  any  sort  on  his  part. 

I  l£erefore  proceed  to  inquire  into  the  circam- 
stances  under  which,  in  the  present  case,  the  deeds 
came  into  the  hands  of  the  bank.  In  the  first  place, 
I  cannot  hold  that  there  was  any  ne^ligenoe  on  ths 
part  of  the  bank.  When  making  its  advances  to 
Castell  &  Brown  (limited)  (which  I  will  hereafter 
call  the  company)  it  found  the  company  in  possoswon 
of  the  deeds  in  question,  and,  apparently,  able  se 
unincumbered  owner  to  charge  the  propeiiy.  The 
company  purported  as  such  unincumbered  owner  to 
give  a  charge  to  the  bank,  and  I  think  the  bank  wm, 
under  the  oirouinstanoes»  entitied  to  rely  upon  obtsin- 
iug  a  charge  free  from  incumbrance. 

It  is  suggested  on  behalf  of  the  debenture-hdldfln 
that  the  bank  ought  to  have  made  some  speotsl 
inquiries  of  the  company.  But  it  is  not  sojBfgei^ 
that  the  bank  wilfully  abstained  from  making  in- 
quiries, and  as  the  bank  had  no  reason  to  aappoee 
Uiat  the  company  were  not  fully  able  to  give  a  valid 
first  charge,  and  found  the  company  in  possoasion  of 
the  deeds  which  showed  no  incumbrance,  I  think  ths 
bank  was  not  bound  to  make  any  special  inqahy. 
It  is  said  on  behalf  of  the  debenture-holders  that  it  ie 
so  common  for  companies  to  issue  debentures  that  Ihs 
bank  ought  to  have  assumed  there  were  some  in  tUi 
case,  or,  at  any  rate,  to  have  specially  inquired  abonft 
debentures.  But  every  company  does  not  laBoe  ds> 
bentures,  and,  moreover,  every  debentare  does  nol 
charge  propeiiy  of  the  compiuiy,  and  certainly  not 
property  the  title-deeds  of  whi<^  were  left  win  the 
ooinpany.  It  might  just  as  well  be  said*  beoaoss 
it  is  common  for  private  individnals  to  mortgags 
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ikmt  propertiM,  that  a  p«raon  asked  to  make  ad- 
yiooet  to  a  bonower  who  appears  to  be  un- 
ipoMabered  owner,  and  has  the  deeds  showing 
Inm  to  be  snoh  owner,  is  bound  to  assume  that 
ihB  boROwer  has  nreviously  mortga^^,  or  to  make 
tp&M  inquiiies  ol  him  on  the  f  ootmg  that  he  has 
prarionsly  mortgaged.  Such  a  contention  appears  to 
me  onzeasonable.  I  therefore  hold  that  there  was  no 
negligence  on  the  part  of  the  bank ;  and  I  now  look 
to  see  how  it  was  that  the  company  retained  posses- 
lioD  of  the  deeds,  notwithstanding  the  issue  of  the 
debentures.  The  reason  appears  to  me  to  be  obvious. 
Bie  debentozes  were  onlv  intended  to  give  what  is 
esUed  a  floatiT|g  charge — ^that  ie  to  say,  it  was  intended, 
notwithstanding  the  debentures,  that  the  company 
ihoald  have  ^wer,  so  long  as  it  was  a  going  concern, 
to  deal  with  its  property  as  absolute  owner.  And  I 
infar  it  was  on  this  account  that  the  company  was 
eOowed  to^  and  did,  retain  possession  of  the  deeds. 
In  other  words,  the  debenture-holders,  notwith- 
ihnding  their  charge— and,  indeed,  by  its  yery  terms 
-Huthonaad  their  mortgagor,  the  company,  so  deal 
with  its  property  as  if  it  had  not  been  incumbered, 
end  left  with  their  mortgagor  the  deeds  in  order  to 
CBsUe  the  oompany  to  act  as  owner.  It  is  true  that, 
having  given  this  general  authority  to  the  company, 
the  dftentnres  purported  to  put  a  certain  special 
leetriction  on  its  exerdse.  By  the  first  condition  it 
vse  provided  that,  though  the  charge  was  to  be  a 
iostiDg  security,  the  company  was  not  to  be  at 
fiberty  to  create  any  mortgage  or  charge  upon  its 
freehold  and  leasehold  hereditaments  in  priority  to 
the  debentures.  This  restriction  was,  no  doubt, 
qnite  valid  as  a  private  arrangemeot  between  the 
eonpany  and  the  dedenture-holders. 

Bat  oan  the  debenture-holders,  under  these  dr- 
cuDstnnoes,  net  it  up  as  against  the  bank  taking  its 
eecnritieB  without  notice  P  I  think  not.  I  take  it  to 
be  estnUished  that  if  a  first  mortgagee,  even  though 
he  has  the  lenl  estate,  authorizes  &e  mortgagor  to 
ntabk  the  deMs  in  order  that  the  mortgagor  may 
thereby,  as  ostensible  owner  of  the  property,  be  able 
to  deal  with  it,  though  only  to  a  limited  extent,  yet, 
if  the  mortgagor  takes  advantage  of  the  deeds  so 
left  with  him  to  deal  with  the  property  to  an  extent 
beyond  what  was  authorized,  then  the  mortgagee 
eennot  set  up  his  charge  as  against  a  purchaser  for 
value  without  notice  who  claimsunder  theunanthorized 
deahng,  andrelied  on  the  deeds  and  the  apparent  ability 
of  the  owner  to  deal  with  the  property  free  from 
inoiimbranoea.  In  Perry  Herrick  v.  Attwood,  6  W.  B. 
M,  2  De  G.  &  J.,  at  p.  39,  Lord  Oranworth,  L.O., 
ie|e,  with  referenoe  to  a  case  of  this  kind,  that  if  a 
Ptnon  taking  a  Ugal  mortgage  chooses  to  leave  the 
deeds  with  tSe  mortgagor,  not  through  negligence  or 
frsnd,  but  irith  the  intention  of  enabling  him  to  raise 
a  sam  of  £15,000  which  ie  to  take  precedence  of  the 
leyal  mortgage,  the  mortgagee  cannot,  as  against 
Sttsequent  mortgagees,  complain  if,  instead  of  the 
£16,000,  the  mort^^gor  raises  £50,000,  because  he 
had  hinkself  put  it  into  the  mortgagor's  power  to  raise 
aay  aom  of  money  he  pleased ;  and  the  principle  has 
been  acted  on  in  numerous  later  cases,  amongst  which 
I  may  mention  Brtggt  v.  Jones,  L.  B.  10  Eq. 
M,  18  W.  B.  Ch.  IMg.  94  This  beins  the  case 
ss  between  a  prior  lesal  mortgagee  and  a  subse- 
fMDt  equitable  inoumDraocer,  it  is  an  a  fortiori 
SMe  whcvo  the  first  mortgage  is  only  equitable.  In 
By  opinion,  therefore,  the  bank  has  a  stronger  equity 
lliao  the  debeoture-holders  and  is  entitled  to  priority. 
I  aay  add  that  if  I  am  not  mistaken  in  my  inference 
that  the  dieeds  were  allowed  to  remain  with  the 
nmpany  baoaosethe  debentures  created  a  floating 
ihsMB  only,  and  it  was  intended  that  the  company 
ihoolil  be  aothoriaed  to  act  as  owner  (subject  to  the 


special  conditions  imposed  by  the  debentures),  then  I 
cannot  see  why  the  debenture-holders  should  not  have 
obtained  possession  or  control  over  the  deeds  in  some 
shape  or  form,  and  they  would  come  within  the  series 
of  cases  which  have  decided  that  a  first  mortgageND, 
even  a  legal  one,  who  negligently  leaves  the  deeds  in 
the  hands  of  the  mortgagor,  is  postponed  to  a  subse- 
quent mortgagee  who  obtains  the  deeds  without 
notice;  see  inter  alia  Olarlce  v.  Palmer ,  21  Gh.  D.  124, 
30  W.  B.  Dig.  135 ;  and  NoHhem  Cowiitie$  of  Eng- 
land Fire  Insurance  Companiee  v.  WTiippt  32  W.  B. 
626,  L.  B.  26  Oh.  D.  482. 

I  therefore  declare  that  the  bank's  charge  has 
priority,  and  their  costs  will  be  added  to  their 
securily. 

Solicitors,  Pritchard  A  Sons ;  Campbell,  Beeves,  A 
Hooper. 


Q.  B.  Div. 
(Kennedy, 


IV.       ) 

Mabks  v.  Fboquit.  (a.) 


Jan  22. 


Army — Volwnieer — ^^ Persons  subject  to  military  law** — 
Training  with  regular  forces— Breaking  up  of  camp 
— Subsequent  detention  in  military  custoay — Army 
Act,  1881  (44  &  45  Viat.  c.  58),  ss.  41,  45,  158,  176, 
sub'section  8  (a). 

The  plaintiff,  a  member  of  a  volunteer  corps,  was  wUh 
other  members  of  the  corps  in  military  training  with  a 
portion  of  the  regular  forces  cU  a  camp  at8»  On  the  mcrn" 
ing  of  the  day  on  whidi  the  camp  w<u  broken  up,  the  plain- 
tiff was  arrested  on  a  charge  of  having  commited  a  larceny 
in  the  camp.  He  was  taken  in  mUitary  custody  to  the 
8,  railway  station,  and  there,  by  order  of  the  officer  in 
command,  was  given  into  the  custody  of  the  defindants, 
a  sergeant  and  two  other  members  of  the  same  volunteer 
corps,  and  taken  by  them  by  train  to  B.  railway  station, 
a  journey  of  three  and  a~half  hours,  and  thence  on  foot 
to  H.,  where  t?ie  plaintiff  wcu  handed  over  to  the  civil 
authority.  The  plaintiff  was  subsequently  tried  at 
quarter  sessions  on  the  charge  of  larceny  and  acquitted. 

Held,  that,  after  the  arrival  of  the  plaintiff  and  the 
defendants  ai  8.  railway  staUon,  they  were  no  longer 
'*  being  trained  or  exer^sed**  with  the  regular  forces 
within  section  176,  suh-seetion  8  (a),  of  the  Army  Act, 
1881,  and  were,  therefore,  not  subfect  to  military  law; 
that  the  subsequent  ddention  of  the  plaintiff  in  military 
custody  by  the  defendants  wcu  not  justijiable  under  mc- 
tions  41,  45,  and  158  of  the  Army  Ad,  1881 ;  and  that 
an  action  for  false  imprisonment  and  <issault  wotM  lie 
against  the  defendants. 

Action  tried  before  Eenoedy,  J.,  and  a  special  jury. 

The  plaintiff  claimed  damages  fur  false  imprison- 
ment and  assault. 

The  jury  found  a  verdict  in  favour  of  the  plaintiff 
with  £300  damages. 

The  facts,  and  arguments  of  counsel,  are  fully 
stated  in  the  judgment 

Tassdl,  for  the  plaintiff. 

Lawson  Walton,  Q.C.,  and  B.  D.  Muir,  for  the 
defendants. 

Cur.  adv.  vuU. 

Jan.  22.^KBNirEDT,  J.,  read  the  following  judg- 
ment :  Henry  Marks,  the  plaintiff  in  this  action,  who 
is  a  member  of  a  Bedf  orashire  volunteer  corps,  has 
obtained,  in  an  action  for  assault  and  false  imprison* 
ment  which  was  tried  before  me,  sitting  with  a  special 

(a.)  Beported  by  P.  O.  BoBDTSON,  Esq.,  Barrister^ 
at-Law. 
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jnry,  a  finding  of  the  inry  of  £300  damages  against 
three  defendants — ^Aruinr  Cooper,  who  is  a  sergeant, 
and  Thomas  Lovelook  and  €kK>rge  Albert  Short,  who 
are  privates  in  the  same  corps  as  that  to  which  the 
plaintiff  belongs.  A  farther  defendant  in  the  action, 
tVederic  Frogley,  who  is  a  saperintendent  of  the 
Herts  County  Police,  has  had,  upon  the  findings  of 
the  jury,  a  judgment  in  his  favour,  and  no  question 
arises  in  his  case.  The  points  affecting  the  three  first- 
named  defendants,  which  I  reserved  after  argument 
for  consideration,  are  of  a  somewhat  peculiar  nature. 
The  facts  relevant  to  the  decision  of  the  points  are  as 
follows :  The  plaintiff  and  these  defendants,  with 
other  members  of  the  corps,  were  in  August  last  in 
military  training  with  a  portion  of  the  regular  forces 
atShomoliffe.  The  camp  was  broken  up  on  the 
morning  of  August  8.  Ikurly  on  that  morning,  and 
whilst  the  preparations  for  uie  return  of  the  volun- 
teers to  their  respective  homes  were  proceeding  in  the 
camp,  a  disturbuioe  took  place  in  and  around  the  tent 
in  which  the  plaintiff  ana  others  had  been  lodged  in 
consequence  of  some  of  the  plaintiff's  comrades 
accusing  him  of  having  stolen  and  hidden  in  his  kit 
bag  a  number  of  articles  which  belonged  to  them. 
The  adjutant  of  the  corps.  Captain  Foote,  having  been 
informed  as  to  the  disturbance,  came  to  the  spot,  and 
ultimately  (to  omit  details  on  which  there  was  some 
conflict  in  the  evidence)  ordered  Sergeant  KiUin  to 
form  an  escort  and  take  the  plaintiff  to  the  guard 
tent,  where  he  would  find  Lieutenant  Boberts  on  the 
point  of  proceeding  with  the  luffgage  and  its  escort 
to  Shomdiffe  railway  station,  mrgeant  EiUin  was 
to  direct  Lieutenant  Boberts  to  take  the  plaintiff  with 
the  baggage  guard  to  the  railway  station,  and  there 
keep  him  until  the  D  (plaintiff's)  Company  arrived. 
By  the  further  orders  of  Captun  Foote,  convened 
through  Sergeant  Killin,  the  plaintiff,  after  his  arrival 
at  the  railway  station,  was  to  be  taken  in  military 
custody  in  the  special  military  train  which  was  then 
about  to  start  for  the  conveyance  of  volunteers  to 
Watford,  Boxmoor,  and  other  stations  to  whidi  the 

aintiff  and  other  members  of  his  volunteer  oorps 
onged ;  and  on  his  arrival  at  Boxmoor  (the  rail- 
way station,  about  two  miles  distant,  for  Hemel 
Hempstead,  where  the  plaintiff  lived)  the  plaintiff 
was  to  be  taken  by  his  escort  to  the  police-station 
at  Hemel  Hempstead,  and  then  handed  over  to 
the  civil  authority.  Captain  Foote  at  the  same 
time  directed  that  information  as  to  what  had  hap- 
pened should  be  given  at  Hemd  Hempstead  to 
Captain  Smeaton,  the  officer  in  command  of  the 
plamtiff's  company.  These  orders  were  carried  out. 
After  the  plaintiff  had  reached  Shomdiffe  station 
with  the  baggage  guard,  under  Lieutenant  Boberts, 
and  the  train  was  ready  to  receive  her  passengers, 
the  defendant  Cooper  selected,  in  the  usual  way, 
from  the  ranks  of  the  volunteers  who  were  drawn  up 
in  the  railway  station,  his  two  co-defendants.  Love- 
lock and  Short,  to  form  the  prisoner's  escort  on  the 
journey  to  Boxmoor  and  Hemd  Hempstead.  The 
plaintiff  was  then  placed  in  a  compartment  with 
these  defendants,  and  the  four  so  travelled  together 
in  the  train  to  Boxmoor  (a  joumev  of  about  three 
and  a-half  hours).  On  the  arxival  of  the  train  at 
Boxmoor  the  prisoner,  under  the  charge  of  his  escort, 
was  directed  by  the  defendant  Cooper  to  remain  in  a 
waiting-room,  while  the  rest  of  the  volunteers,  other 
than  certain  persons  who  would  be  required  as 
witnesses  in  the  plaintiff's  case,  were  formally  dis- 
missed. The  defendant  Cooper  directed  Corporal 
Y6ungto  keep  these  witnesses  together,  and,  with 
them,  to  follow  prisoner's  escort  to  the  poUce-station 
at  Hemel  Hempstead.  The  defendants  then  marched 
with  the  plaintiff,  who  was  placed  between  the  two 
privates,  to  the  police-station,  and  there  charged  by 


the  defendant   Frogley  with  the  offSanoe  of 
After  inquiry,  and  after  hearing  the  evidence  of  i 
witnesses,  the  defendant  Fro^ey  took  the  phintiff 
into  custody.  As  there  is  now  no  question  affisotiiig  the 
defendant  Frogley  it  is  unnecessary  further  to  pome 
the  history  of  the  case,  except  to  say,  in  justice  to  the 
plaintiff,  that  when  put  on  his  trial,  as  he  afterwards 
was,   at   the   quarcer   sessions    at   Canterbury,  he 
was  honourablv  acquitted  on  the  charges  made  against 
him.     Upon  tiiese  facts  the  plaintiff's  case  against 
these  throe  defendants.  Cooper,  Lovelock,  and  Short, 
is  a   case  of  assault  and  ndse  imprisonment,  based 
upon  the  treatment  to  which  they  subjected  him  by 
keepmg  him  in  detention  as  their  prisoner  itam  the 
time  when  thev  took  him  in  charge  at  ShorndilfiB 
station  to  the  tune  when  they  gave  him  in  ohaigs  at 
Hemel  Hempstead.    It  was  not  pleaded  or  oontended 
on  behalf  of  the  defendants  in  answer  to  the  plain- 
tiff's   daim   that   a   fdony   had   been   oonumttad. 
Therefore,    if  the  matter   had   been  one  tonolung 
ordinary    dvilians  the    action   was,    exoept  as  to 
damages,  an  undefended  action.     The  defendant^ 
however,  contended  that  this  was  not  a  case  tooohiiig 
ordinary  civilians,  but  a  case  in  which  they,  and  m 
plaintiff  also,  ought  to  be  treated  as  persona  ondar 
military  law ;  that  the  order  of  Captain  Foote  was, 
under  the  law,  justifiable ;  that  even  if  it  was  in  any 
respect  illegal,  it  was  not  obviously  illegal,  and  that 
as  tiiey  simply  obejred  an  order  which  they  were  bound 
to  obey  tiiey  were  m  no  case  responsible.  These  being, 
as  regards  these  defendants,  the  onlv  defences  of  law, 
and  the  facts  upon  whidi  they  were  based  not  being  m 
dispute,  the  only  question  I  had  to  ask  the  jory  in 
regard  to  the  daim  against  these  defendants  was  as 
to  the  amount  of  damages  to  be  awarded  to  the 
plaintiff  in  the  event  of  the  defences  in  point  of  law 
being  held  to  be  bad.     The   jury    assosaod   tiiMS 
damages  at  £300. 

I  have  now  to  dedde  whether  the  defendants 
are  entitied  to  succeed  upon  any  of  the  points  of 
law  which  they  have  put  forwud.  I  hare  ooaM 
to  the  condusion  that  they  are  not.  In  the  €M 
place,  at  the  time  of  the  acts  of  whidi  the  plaintiff 
complains — i,e,,  during  the  conveyance  of  the  plaintiff 
in  custody  from  Shomdiffe  to  Boxmoor  railway 
station  and  then  to  Hemd  Hempstead  ^oUoe-atatioa 
— I  do  not  think  that  dther  the  pluntiff  or  the 
defendants  were  subject  to  military  law.  The  mattsr 
depends  upon  the  provisions  of  the  Army  Act,  1881. 
The  most  important  of  these  is  section  176.  TWit 
section  commences  by  enacting :  *'  The  peraons  men- 
tioned are  persons  subject  to  military  law  as  aoldiati, 
and  this  Act  shall  ap^y  accordingly  to  all  the  per- 
sons so  snedfied."  The  statute  then  enumesatea  in 
several  sub-sections,  which  have  no  bearing  upon  the 
present  case,  various  dasses  of  persons ;  and  in  anb- 
seotion  8  it  proceeds  to  indude  all  non-oommiaaaoiied 
officers  and  men  bdonrag  to  the  volunteer  foroea  of 
the  United  Kingdom,  ^)  when  they  are  being  trained 
or  exerdsed  with  any  portion  of  the  regular  loroes 
or  with  any  portion  of  the  militia  when  anbjeot  to 
military  law.  Now  tiiere  is  no  question  that  iHukt 
in  the  camp  at  Shomdiffe,  and,  in  mv  view,  until 
the  dispatch  of  the  prisoner,  in  fact  (althou^  he 
stated  that  he  was  unaware  of  it),  from  Shomciilb 
railway  station,  both  plaintiff  and  defendants 
volunteers  who  were  being  trained  and  exei 
with  a  portion  of  the  regular  forces,  and  were  tliece- 
f ore,  according  to  this  enactment,  persona  subject  to 
military  law.  Captain  Foote  in  his  evidence  depoaed 
to  his  opinion— and  this  is  the  contention  of  the 
defendants'  counsd— that  the  '*  training*'  or  **  eoni^ 
cue  "  mentioned  in  the  section  ought  to  be  bflld  to 
continue  in  regard  to  each  volunteer  after  the  eanm 
^  was  broken  up  by  the  departure  of  the  vblnnteaia,  mti 
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miifl  the  moment  of  Lis  formal  dismissal  at  his  home 
d«itiiiatkm,  whioh  in  the  ease  of  the  Hemel  Hempstead 
IMrtj  wonld  be  sooh  a  point  either  at  Boxmoor  sta- 
tion or  after  leaving  Boxmoor  station  as  the  officer  in 
cwnmand  of  the  party  might  desire  for  the  dismissal 
of  the  men.  Indeed,  I  understand  Oaptain  Foote  to 
go  so  far  as  to  say  that,  in  his  opinion,  if  one  of  these 
volimteers  had  stolen  a  sheep  on  his  way  home 
between  Boxmoor  and  Hemel  Hempstead  he  oonld 
have  been  tried  by  ooort-martial  for  the  offenoe.  I 
csmiot  so  oonstme  the  statute.  The  words  in  question 
WBKt  to  me  to  have  a  plun  and  sensible  meaning, 
Slid  to  confine  the  subjection  of  the  volunteer  to 
BuHtary  law  within  the  period  of  his  bems  trained 
and  ezeroiaed  with  any  portion  of  the  reguLEu:  forces 
or  of  the  militia  when  subject  to  military  law.  The 
inteq[Kretation  of  Captain  Foote  and  the  defendants* 
ooonsel  would  add  to  the  sub-section  the  words, 
*'aod  when  the^  are  proceeding  to  or  from  such 
tniDing  or  exercise."  I  hold  that  upon  the  departure 
of  the  plaintiff  and  defendants  from  the  camp  they 
esBsed  to  be  subject  to  military  law;  their  status 
esMsd  to  be  that  of  soldiers,  and  became  that  of 
omlians  subject  only  as  to  disdpliue  to  the  provisions 
of  the  Ydunteer  Act,  1863,  and  subsequent  statutes 
rslating  to  volunteers,  under  none  of  which  could  the 
dflleodants  Justify  their  treatment  of  the  plaintiff. 

Itu,  however,  contended  for  the  defendants  that  even 
if  Hiis  be  the  true  view,  and  they  and  the  plaintiff 
OMsed  to  be  subject  to  military  law  after  leaving  the 
emp  at  Shomcliffe,  they  are  entitled  to  immunity 
bvihe  combined  effect  of  sections  41,  45,  and  158  of 
the  Aimy   Act     I   think  this   defence  fails  also. 
Itee  is  no  doubt  that  the  charge  of  larceny  com- 
mitted during  his  training  with  we  regulars  in  the 
OBam  was  an  offence  for  which  he  might  have  been 
triea  by  court-martial  under  section  41 ;  there  is  no 
dovbt  that  his  arrest  by  order  of  Captain  Foote,  when 
that  charge  was  preferred  against  him,  was  perfectly 
proper  and  legal  under  section  45 ;  and  I  am  inclined 
to  think  that,  if  after  his  arrest  it  had  been  jud^ 
bflttsr  that»  instead  of  being  tried  by  court-martial, 
the  plaintiff  should  be  lumded  over  to  the  local 
polioa  with  the  view  of  his  being  tried  by  the  civil 
court,  the  arrest  might  properly  have  been  continued, 
mrided  doe  diligenoe  was  used,  until  he  was  so 
Midedover.    I  understood  the  plaintiff's  counsel  to 
be  wining  to  concede  so  much.     But  Captain  Foote 
^  not  adopt  this  course.    He  adopted  the  course  he 
dU  with,  no  doubt,  the  best  intentions,  believing  it 
to  be  both  lawful  and  also  expedient,  and  in  order  to 
pnvent  the  inconvesiience  which  would  arise  from 
Maying  (as  the  holding  of  a  court-martial  or  the 
senmBg  of  the  parties  concerned  to  Hythe  polioe- 
slation  would  delay)  the  breaking  up  of  the  camp 
md  the  departure  of  the  phuntiff  and  the  witnesses 
lor  their  homes  by  the  special  train  which  had  been 
otdered  for  their  conveyance  from  Shomcliffe.    But 
the  ooorse  which  he  ^merred  was  one  for  which  I 
—  find  no  justification  in  any  section  of  the  Army 
Hie  provision  of  section  158  (1)  upon  which 
loa  waa  plaoed  for  the  defendants,  appears  to 
me  not  to  affbra  any,  for  more  than  one  reason.    In 
the  first   place,  its  sanction  for   taking  into    and 
hssyny  in    military  custody,  and  for  trying  and 
PMwshwig  a  peraon  who  has  been,  but  has  coMed  to 
Be,  snhjeot  to  military  law,  is,  by  the  opening  words 
of^tfae  sob-aeetion,  confined  to  cases  in  which  **  an 
I  under  the  Act  has  been  committed  "  by  that 
Here,  ex  coneesno,  Marks  had  not  committed 
SSI  offenoe.      One  might^    perhaps,  I  agree,  have 
eipeeted  thnt  the  sanction  would  have  extended  to 
ih9  ease  of  an  offence  under  the  Act  being  alleged  to 
iste been  committed;  but  the  words  as  they  stand 
plain   enough.    Even,  however,  if  the  words 


could  be  interpreted  as  they  must  be  interpreted  in 
order  to  avail  the  defendants,  I  could  find  in  this 
section  no  justification  for  that  which  the  defendants 
did  under  Captain  Foote's  orders  when,  after  they 
had  ceased  to  be  subject  to  military  law,  they 
kept  the  plaintiff  as  a  prisoner  during  a  long 
railway  journey  and  a  two-mile  march,  not 
iu  order  that  he  miffht  be  tried  by  court- 
martial,  but  in  order  that  he  might  be  handed  over  to 
the  police  authority,  not  at  the  place  of  the  alleged 
offence,  but  in  a  different  county.  I  doubt  whether, 
even  if  the  plaintiff  and  the  defendants  continued,  as 
Captain  Foote  thought  they  did,  to  be  subject  to 
miutary  law,  a  detention  of  this  kind  and  for  this 
purpose  could  be  treated  as  a  proper  exeroise  of  the 
powers  of  military  custody  given  by  section  45  of  the 
Army  Act. 

The  last  point  taken  for  the  defendants  was 
that,  even  if  the  order  which  they  obeyed  was 
unjustifiable  or  illegal,  still  it  was  not  obviously 
unjustifiable  or  illegal,  and  the  defendants,  who  were 
at  the  time  when  it  was  given  by  Captain  Foote  sub- 
ject to  military  law  and  bound  to  obey  his  orders  and 
simply  did  what  he  ordered,  ought  not  to  be  held 
liable  for  what  they  did.  The  principles  of  law 
applicable  to  a  case  such  as  the  present,  I  take  as  they 
are  stated  by  Willes,  J.,  in  his  judgments  in  Keighly  v. 
Bell,  4  F.  &  F.  763,  pp.  790,  805,  and  in  Dawkina  v.  Lord 
Bokehy,  ib,  806,  p.  831.  In  accordance  with  those  prin-p 
dples,  as  I  understand  them,  I  should  hold  this  to  be 
a  good  plea  for  the  defendants  if  I  were  of  opinion 
that  they  and  the  plaintiff  continued  subject  to  mili- 
tary law  during  the  time  of  the  doing  of  the  acts  by 
the  defendants  of  which  the  plaintiff  complains. 
Even  if  the  order  were  in  excess  of  the  powers  as  to 
military  custody  given  by  section  45,  it  would  be  an 
excess  which,  m  my  view,  would  not  be  obvious  to 
persons  in  the  position  of  the  defendants.  I  am, 
however,  for  the  reasons  whioh  I  have  already  stated, 
of  opinion  that  at  the  time  of  the  acts  complained  of 
neither  the  plaintiff  nor  the  defendants  were  subject 
to  military  law,  and  therefore — also,  I  think,  in 
accordance  with  the  law  as  laid  down  by  WiUes,  J.,  in 
the  eases  to  which  I  have  referred — I  must  dedde  that 
this  defence  also  fails.  I  give  judgment  for  the 
plaintiff  for  the  amount  of  the  damages  fixed  by  the 
jury. 

Judgment  for  the  plai'nJbiff. 

Solicitor  for  the  plaintiff,  H.  W,  LoAhom. 

Solicitors  for  the  defendants,  J.  N.  Mason  A  Oo,, 
for  Sworder  A  Longmore,  Hertford. 
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(Grantham  and  Channell,  JJ.)  /  ^^'  ^^' 

Attoknsy-General  v.  Eabl  GaEY.  (a.) 

Inland  revenue  —  Estate  duty  —  Gift  inter  vivos — 
Foesession  assumed  to  entire  exdueion  of  donor — 
Interest  reserved — Power  of  revooaiion — Oustoms  and 
Inland  Revenue  Act,  1881  (44  Vict.  e.  12),  s.  38  (2)  (a) 
(c),  as  amended  by  Customs  and  Inland  Revenue  Act, 
1889  (52  Vict.  c.  7),  s.  11. 

G.  by  deed  transferred  his  estaies,  including  a  manor 
Jiouse,  to  the  defendant,  his  nephew,  subjed,  as  regards 
property  other  than  the  mansion  house,  to  an  annual 
rent' charge  in  favour  of  G.  for  life,  and  subject  also 
to  the  manor  house  being  enjoyed  as  theretofore  by  G, 
By  the  same  deed  the  defmdant  enlered  into  several 

(a.)  Beported   by  0.    G.   Wilbsahah,    Esq., 
Barrister-at-Iiaw. 
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oouenanU  rdaJUng  to  the  eUateSf  and  a  power  of  revoking 
the  deed  and  reaaewnina  the  property  in  the  estates  was 
reserved  to  G.  upon  the  breach  of  certain  of  the  said 
covenants  by  the  defendant.  The  annual  value  of  the 
estate  at  the  death  of  G.  was  considerMy  in  excess  of  the 
rent'cJiarge  reserved. 

Held,  that  a  sufficient  interest  and  a  sufficient  power 
of  revocation  were  reserved  in  the  property  so  as  to  bring 
it  toithin  the  description  of  property  contained  in  the 
Customs  and  Inland  Revenue  Act,  1881,  «.  38  (2)  (o), 
and  that,  on  the  death  of  G.,  in  October,  1894,  the  whole 
of  the  property  became  chargeable  with  estate  duty  under 
the  Finance  Act,  1894,  «.  1. 

Information. 

By  a  deed  dated  the  19th  of  October,  1886,  Henry, 
third  Earl  Grey  (since  deoeaeed),  transferred  to  ms 
nephew,  Albert  Gre^,  now  fourth  earl,  his  estates  in 
Northamptonshire,  mduding  the  mansion  house  of 
Howiok  and  its  appurtenances  and  the  effects  therein, 
•abject  to  an  anncud.  rent-ohi^ge  of  £4,000  in  favour 
of  the  third  earl,  issuinp;  out  of  all  the  property 
transferred  other  than  the  mansion  house  and  its 
appurtenances  and  the  e£focts  therein.  The  deed 
provided  that  the  mansion  house,  &c«,  should  be 
held  by  the  fourth  earl  in  trust  to  permit  the  third 
earl  to  occupy  and  enjoy  the  same  as  tiieretofore. 
By  the  same  deed  the  fourth  earl  covenanted  (1)  to 
pay  certain  annuities ;  (2)  to  pay  the  mortgages  and 
other  charges  on  the  land  and  all  interest  then  or 
thereafter  due  under  them;  (3)  to  pay  the  rent- 
charge  of  £4,000 ;  (4)  to  keep  up  the  mansion  house ; 
(6)  to  deliver  farm  or  garden  produce  required  for  the 


(8)  at  the  request  of  the  third  earl  to  produce 
receipts  and  vouchers  for  payments  made  under 
dauses  (1),  (2),  (4^,  or  (6).  It  was  also  provided  that 
in  the  event  of  Albert  Grey,  now  foutii  earl,  dying 
in  the  lifetime  of  the  third  earl,  or  of  any  breach  by 
the  fourth  earl  of  auy  covenant  on  his  part,  that  it 
should  be  lawful  for  the  third  earl  to  revoke  the 
deed  either  wholly  or  in  part. 

By  a  deed  dated  the  26th  of  September,  1894,  the 
third  earl,  in  consideration  of  £5,000,  released  the 
rent-charge  of  £4,000,  and  also  released  the  fourth 
earl  from  the  covenant  to  retain  unsold  the  lands 
named  in  the  7th  dause  of  the  covenant  in  the  deed 
of  1886,  as  well  as  from  the  power  of  revocation 
reserved  in  the  same  deed. 

The  third  earl  died  on  the  9th  of  October,  1894. 

The  average  net  income  of  the  property  comprised 
in  the  deed  of  the  19th  of  October,  1886,  was  before, 
as  well  after,  the  26th  of  September,  1894,  very 
considerably  in  excess  of  £4,000. 

The  f  ouiili  earl  paid  estate  duty  upon  the  value 
of  the  mansion  house  of  Howidc  and  the  effects 
therein  only. 

The  information  daimed  that  estate  duty  was 
payable  upon  the  value  of  the  whole  of  the  property 
comprised  in  the  deed  of  the  19th  of  October,  1886, 
as  property  passing  on  the  death  of  the  third  Earl 
Grey  within  ttie  meaning  of  sections  1  and  2  (1)  (c) 
of  the  Finance  Act,  1894,  and  having  regarcl  to 
section  38  of  the  Customs  and  Inland  Bevenue  Act, 
1881,  as  amended  by  section  11  of  the  Customs  and 
Inland  Bevenue  Act,  1889. 

Section  2  (1)  (2)  of  the  finance  Act,  1894,  provides 
that  property  passing  on  the  death  of  the  deceased, 
which  is  by  section  1  declared  to  be  chargeable  with 
a  graduated  estate  duty,  shall  be  deemed  to  indude 
property  which  would  be  required  on  the  deatii  of 
the  deceased  to  be  included  in  an  account  under 
section  38  of  the  Customs  and  Inland  Bevenue  Act, 


,  if  those  sections  were  herein  enacted  nd 
extended  to  real  property  as  wdl  as  to  penonil 
property,  and  the  words  <<  voluntary"  and  "vohm- 
taiuy"  and  a  reference  to  a  ''volunteer''  wen 
omitted  therefrom. 

Section  38  of  the  Customs  and  Inland  Bevenns 
Act,  1881,  provides  (inter  alia) :  "  (1)  Stamp  dotiss 
at  the  like  rates  as  are  by  this  Act  charged  on 
affidavits  and  inventories  shall  be  charged  and  psid 
on  accounts  ddiveredof  the  personal  or  movesUe 
property  to  be  included  therem  according  to  the 
value  thereof ;  (2)  The  personal  or  mo veable  property 
to  be  induded  in  an  account  shall  be  property  cf  the 
following  descriptions— vis.,  (a)  Any  property  takn 
as  a  donatio  mortis  causd  made  by  any  persoa  dving 
on  or  after  the  1st  of  June,  1881,  or  taken  under  a 
voluntary  disposition,  made  by  any  person  so  dyiqg, 
purporting  to  operate  as  an  immediate  pft  inter  vives 
whether  by  way  of  transfer,  ddivery,  declaration  of 
trust,  or  otherwise  which  shall  not  have  heeahond^ 
made  three  months  before  the  death  of  the  deoeassd, 

'*(c)  Any  property  passing  under  any  past  or  fntors 
voluntary  settlement  made  by  any  person  dying  on 
or  after  such  day  by  deed  or  any  other  lostninMBt 
not  taking  effect  as  a  will,  whereby  an  interest  in  sudi 
property  for  life  or  any  other  penod  determinable  by 
reference  to  death  is  reserved  either  ei^iressly  or  I7 
implication  to  the  settlor,  or  wherebjr  the  settlor 
may  have  reserved  to  himself  the  ri^t»  by  the 
exercise  of  any  power,  to  restore  to  himself,  or  to 
redaim  the  absolute  interest  in  such  properly." 

Section  11  of  the  Customs  and  Inland  Bevenne  Aflt» 
1889,  amends  section  38  as  follows :  "  The  dasoi^tioQ 
of  property  marked  (a)  shall  be  read  as  if  the  word 
'twdve'  were  substituted  for  the  word  'three' 
therein,  and  the  said  description  of  proper^  shall 
indude  propwty  taken  xmoBt  any  gift,  wneoiBver 
made,  of  which  property  bond  fide  possession  and  en- 
joyment shall  not  have  been  assumed  by  the  donee 
immediatdy  upon  the  gift  and  thenoeforward 
retained,  to  the  entire  exofusion  of  the  donor,  or  ol 
any  benefit  to  him  by  contract  or  otherwise." 

Sir  Richard  Webster,  A.G.  (Sir  Robert  Finfay,  8.G.. 
and  Danckwerts  with  him). — ^This  pnmerty  is  diarge- 
able  with  estate  duty  because  (1)  bona  fide  possession 
of  it  was  not  assumed  by  the  fourth  Barl  Grey  to  the 
entire  exdusionof  the  third  earl;  (2)  there  waaan 
express  reservation  of  an  interest  to  the  third  eoii; 
(3)  an  express  power  of  revocation  was  reserved: 
Attorney-General  v.  WorraU,  43  W.  B.  118,  [1895]  1 
a  B.  99.  The  deed  of  the  26th  of  September,  ISM, 
too  late  in  any  case,  could  not  alter  the  effisct  of  tiie 
deed  of  1886. 

Oozens'Hardy,  Q.C,  and  Bremner,  for  the  re^on- 
dent. — Beservation  of  an  interest  does  not  render  the 
whole  of  the  property  chargeable,  but  only  renders  it 
chargeable  to  the  extent  of  the  interest  reeoited. 
The  scheme  of  the  Acts  was  to  impose  duty  on  tiie 
actual  benefit  which  accrued  on  the  deatn  of  tiie 
deceased.  This  was  in  the  present  case£4,000 a  year. 
The  power  of  revocation  was  a  limited  one  and  not  ol 
the  sort  contemplated  by  section  38,  which  was  a 
general  power. 

Graittham,  J.  (whose  judgment  prooeeded  upon 
the  terms  of  the  deed),  was  of  opinion  that  the  jpio- 
pertj  was  not  handed  over  to  the  present  Barl  Grey 
to  the  entire  exdusion  of  the  late  eazl  and  withooft 
reservation,  and  he  was  also  of  opinion  that  a  power 
of  revocation  was  reserved  within  the  meaning  ol 
section  38  (2)  (c)  of  the  Act  of  1681. 

Chankxll,  J.— I  am  of  the  same  opinion*  I 
should  be  indined  mysdf  to  aooede  to  moat  of  the 
argument  of  Mr.  CoseDS*Hardy  and  Mr.  Bieamer  if 
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k  it  was  applicable  to  the  partioalar  ease.  It 
me  it  is  not.  I  think  uat  ]^on  may  pro- 
btUy  siparate  the  property  where  it  is  all  ^yen  in 
flosgift  Mr.  Oosens-Hardy  says  that  the  fair  read- 
bg  d  seotion  38  (2)  (e)  is  that  it  applies  to  the 
extant  to  which  a  benefit  is  reserved.  I  am  inclined 
to  ilniik  that  that  is  rif  ht  so  far  as  it  means,  to  the 
extflot  of  the  proper^  m  which  a  benefit  is  reserved. 
Aoxndingly,  taking  Mr.  Bremner's  case  of  the  twenty 
booses  and  an  interest  reserved  in  one,  I  should 
beinelined  to  think— it  is  not  this  case,  and  there- 
fofs  I  do  not  formally  adjodioate  upon  it— I  say,  I 
■hcmld  be  indined  to  tiiink  that  in  that  case  it  woold 
cnly  be  the  one  honse  npon  which  the  duty  would  be 
pjable ;  but  it  seems  to  me  here  that  there  is  an 
mlsnst  reserved  in  the  entirety  of  the  property,  and 
eertamly  there  is  a  power  of  revocation  reserved  as 
to  the  entirety  of  tne  property,  and  although  the 

Eof  revocation  is  conditional  upon  certain  events 
dng,  it  is  not  the  less  a  power  of  revocation 
the  meaning  of  the  express    words  of  the 


The  point  that  Mr.  Oozens-Hardy  and  Mr. 
Brenmer  made  depends  really  upon  the  construction 
of  nction  38  (2)  (c)  of  the  Act  of  1881.  It  says, 
"sny  pnipwly  passing,"  and  so  on,  *'  whereby  an 
intanst  in  sooh  properly"  is  reserved,  and  I  think 
tint  that  would  be  divisible.  It  would  not  be 
flooog^  to  have  an  interest  in  some  part  of  the  pro- 
perty. The  words  are  *'  in  such  property,"  and  I  do 
not  think  it  ought  to  be  read  as  an  interest  in  some 
psrt^  the  property. 

Hen  tiie  £4,000  was  clearly  reserved  in  the  whole 
of  the  property,  and  certainly  the  power  of  revocation 
VIS.  On  these  grounds  it  seems  to  me  that  the 
s^guments  of  the  learned  counsel  for  the  respondent 
onnobaUy  oorrect,  but  that  they  do  not  apply  to 
the  iMts  of  the  preeent  case. 

SoHoiton,  SolicUor  for  Inland  Revenue;  Flux  A 


Nov.  8. 


Prob.  Div.  ft  Adm.  Div.  ) 
Admiralty.  ) 

«<Thx  CmooGiA."  (a.) 
Skip-^Bottomry—Neceaaaries—Bond  on  ahijo,  freight^ 
md  cargo  paid  out  of  proceeds  of  ehip  and  freight  in 
pnofiiy  to  necessaries, 

Tke  matter  of  an  Italian  vessel  obtained  in  1896  at  an 
X^^ish  port  necessaries  for  the  ship,  and  in  1897,  being 
ft  distress  for  want  of  funds  at  a  British  Colonial  port, 
tkire  executed  a  valid  bottomry  bond  on  ship,  freight, 
md  cargOf  binding  himself  personally  by  the  bond.  The 
vsmel  arrived  in  safety  at  her  port  of  destination  in 
Ett^and,  but  the  bond  not  being  paid,  the  assignees 
tmtof  instUuted  an  action  of^KiUomry  against  the  vessel, 
her  fireigkt^  and  cargo,  and  an  action  of  necessaries  was 
M  Uke  same  day  imtituted  by  the  suppliers  of  the 
necmaries  agcnntt  the  vessel  and  her  freight  in  respect 
^  the  necessaries  supplied  as  above  mentioned.  The 
froeeeds  of  the  ship  and  freight  were  insufficient  to  pay 
fks  wages  of  the  crew,  the  nuuier's  usages,  the  bondholder's 
isMa,  and  the  claims  in  reaped  of  necessaries, 

HM,  that,  afUk  payment  of  the  sums  due  for  the 
h&ges  of  fAe  crew  ana  nuuter,  the  bondholder  had  a 
fki  to  exhaust  the  proceeds  of  the  ship  and  freight  in 
^fiitghis  daifn  in  priority  to  the  claims  of  the  suppliers 
'the  necessaries,  and  tluit  the  latter  could  not  require 
I  skip,  freight,  and  cargo  to  be  marshalled  for  their 


k)  Beported  by  0.  F.  JsmcBTT,  Esq.,  Barrister. 
af'-Law. 


This  was  a  question  of  priorities. 

During  the  months  of  January  and  April,  1896»  the 
Qoole  ]EU>pery  and  Ship  Chandlery  Co.  (limited)  and 
Messrs.  Leathanor,  Pew,  &  Co.,  by  the  order  ox  the 
master  of  the  Italian  barque  Ghioggia,  supplied 
necessaries  to  that  vessel  when  she  was  lying  in  the 
port  of  Gk>ole  to  the  amount  of  £245  17s.  7d.  Sub- 
sequently The  Ghioggia,  being  on  a  voyage  from 
Demerara  to  Liverpool,  was  compelled  to  put  in 
distress  into  the  port  of  St.  Ghdorge,  Bermuda,  and 
her  master  on  the  9th  of  April,  1897,  being  without 
funds  or  credit,  after  communication  with  his  owners 
and  the  owners  of  the  cargo,  borrowed  at  Hamilton, 
Bermuda,  on  bottomry  of  ship,  freight,  and  oaigo, 
the  sum  of  £1,581  128.  6d.,  at  a  maritime  premium 
of  20  per  cent.,  binding  himself,  his  executors  and 
administrators,  for  payment  of  the  bond. 

On  the  1st  of  June,  1897,  The  Chioagia,  having 
safely  arrived  at  liverpool  and  the  bond  not  having 
been  paid  in  due  course,  a  bottomrv  action  was  in- 
stituted on  behalf  of  the  assignees  of  the  bond — the 
Association  for  the  Preservation  of  Commercial 
Interests  as  respects  Wrecked  and  Damaged  Property 
— the  London  Salvage  Association — and  Charles 
AuKustus  Crafer  against  The  Ghioggia,  her  freight 
and  oarffo,  claiming  the  sum  of  £2,200  as  the  amount 
due  to  Uiem  under  the  bottomry  bond  and  for  costs. 
In  this  action  the  ship  and  a  ^rtion  of  her  carso 
were  arrested  and  an  undertakmg  was  given  by  the 
owners  of  the  cargo  not  arrested,  who  had  appeared 
as  defendants,  to  bring  the  freight  into  court  and  to 
pay  such  amount  as  they  should  be  liable  for. 

On  the  same  1st  of  June,  1897,  an  action  of 
neceesaries  was  instituted  on  behalf  of  the  Gk>ole 
Bopery  and  Ship  Chandlery  Co.  (Limited)  and  Messrs. 
Leathanor,  Pew,  &  Co.  in  respect  of  the  supply  of 
the  above-mentioned  necessaries  against  The  Chiogqia 
and  her  freight,  and  in  this  action  the  plaintiffs 
claimed  judgment  for  the  sum  of  £245  17s.  7d.  and 
costs. 

On  the  4th  of  June,  1897,  it  was  ordered  that 
certain  amounts  paid  or  to  be  paid  by  the  owners  of 
the  cargo  for  pilotage,  towage  m  docking,  boatmen, 
reporting  inwwrds,  dock  dues  and  liffht  dues,  and  the 
cost  of  discharging,  should  be  deducted  from  the 
freight  before  it  was  paid  into  court;  and  on  the  next 
day  the  balance  of  freight,  less  the  costs  of  paying 
the  same  into  court,  amounting  to  £372  4s.  2d.,  was 
paid  iuto  court. 

On  the  15th  of  June,  1897,  the  solicitors  for  the 
bondholders  delivered  their  statement  of  claim  in  the 
bottomry  action  praying  that  the  court  would  pro- 
nounce for  the  validity  of  the  bond,  and  that  the 
sum  of  £1,897  Is.  9d.  was  still  due  on  it;  would 
condemn  the  defendants  and  The  Ghioggia  and  her 
freight  in  that  amount  with  interest;  and  would 
also  give  the  plaintifb  judgment  against  The 
Ghioggia,  her  freight  and  her  owners,  for  the  sum 
of  £106  8s.  8d.  being  the  amount  due  to  the  crew 
of  the  vessel  for  wages,  and  which  amount  the 
plaintifEs,  the  bottomry  bondholders,  had  paid  under 
an  order  of  liie  court  allowing  them  to  stand  in  the 
shoes  of  the  persons  to  whom  such  wages  were 
originally  due. 

On  the  24th  of  June  the  Qoole  Bopery  and 
Chandlery  Co.  and  Augustus  Crafer  intervened  in 
the  action  of  bottomry  and  subsequently  delivered  a 
defence  in  which  they  alleged  that  they  had  reason 
to  believe  that  the  proceeds  of  The  Ghioggia  and  her 
freight  would  be  insufficient  to  satisfy  the  claims  of 
the  plaintiff  and  the  interveners,  and  therefore,  if  the 
plaintiffs  should  obtain  judgment  pronouncing  for 
the  validity  of  the  bottomry  bond,  the  interveners 
would  at  the  trial  ask  the  court  to  marshall  the 
assets — vis.,  ship,  cargo,  and  freight—and  to  order 
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that  the  intenreaen*  claim  be  first  paid  oat  of  the 
pTQoeeds  of  the  ship  and  freight,  and  that  the  plain- 
tiflii'  daim  be  paid  oat  of  the  balance  of  such  proceeds 
and  oat  of  the  proceeds  of  the  cargo. 

No  appearance  was  entered  in  either  action  for  the 
owners  of  The  Chioggia  or  in  the  bottomry  action  for 
the  portion  of  cargo  (certain  sails]  arrested  in  that 
sait,  and  as  against  the  owners  of  the  ship  and  the 
owners  of  the  portion  of  the  cargo  so  arrested  the 
proceedings  was  carried  on  by  default. 

On  the  12th  of  July,  1897,  the  action  of  bottomry 
was  heard,  and  the  court  pronounced  for  the  force 
and  Yalidity  of  the  bottomry  bond  proceeded  on  in 
that  action,  together  with  interest  at  tiie  rate  of  4 
per  cent,  per  annum  from  the  time  the  said  bond 
became  due  until  payment  thereof  with  costs,  and 
oondemned  the  yessel  Chioggia^  the  portion  of 
cargo  then  under  arrest,  and  also  the  defendants,  the 
owners  of  the  rest  of  the  cargo  now  or  lately  laden  on 
board  the  said  vessel,  and  the  freight  remaining 
in  court,  in  the  sum  of  £1,897  19s.  6a.,  the  amount 
due  of  the  said  bond  and  in  the  aforesaid  interest  and 
costs,  bat  without  prejudice  to  other  claims  against 
the  said  yessel;  and  also  oondemned  the  said  ship 
and  freight  in  the  sum  of  £106  8s.  8d.,  the  amount 
of  wages  paid  by  the  plaintiffs  to  the  crew  of  the  said 
vessel.  The  court  also  reserved  all  questions  of 
priori^  as  to  payment  of  such  claims,  and  decreed 
the  said  cargo  uien  under  arrest  to  be  appraised  and 
sold. 

In  pursoanoe  of  this  order  The  Chioggia  and  the 
portion  of  cargo  under  arrest  was  appraised  and  sold, 
and  after  deducting  the  expenses  of  sale  the  net 
proceeds  were  paid  into  court,  the  amount  of  the  net 
proceeds  of  the  ship  so  paid  into  court  being  £204  12s. 
The  master  of  The  Chioggia  not  having  been  paid  his 
wages,  also  intervened  as  a  defendant  in  the  bottomry 
action. 

October  26,  1897. — ^The  action  of  necessaries  (in 
which  the  plaintiffs  in  the  bottomry  action  had  inter- 
vened as  defendants)  came  on  for  hearing  before  the 
judge,  Barnes,  J.,  together  with  a  motion  on  behalf 
of  the  plaintifb  in  the  bottomry  suit,  that  the  sum  of 
£576  16s.  lOd.  in  court  in  tiiat  action,  being  the 
proceeds  of  the  ship  Chioggia  and  the  freight,  paid  in 
under  the  order  of  court  of  the  4th  of  June,  1897, 
might  be  paid  out  to  the  solicitors  of  the  bondholders : 
that  thereout  the  bondholders  might  reimburse  them- 
selves the  sum  £106  8s.  8d.  paid  by  them  as  wages  to 
the  crew  as  above-mentioned,  and  pay  to  the  master 
of  The  Chioggia  the  sum  of  £101  in  respect  of  his 
wages,  &c,  and  to  the  Italian  consol  at  Liverpool  the 
sum  of  £10  Os.  3d.  claimed  by  him  as  due  to  the 
Invalid  Seamen  Fund,  and  that  the  balance  of  the 
said  amount  in  court  after  payment  of  the  said 
amounts — ^viz.,  £359  6s.  6d.,  might  be  applied  in  part 
satisfaction  of  the  amount  dae  to  the  plaintiffs  (bond- 
holders) under  the  judgment  herein  for  the  amount  of 
the  bottomry  bond  with  interests  and  costs  in  priority 
to  the  claim  for  necessaries,  and  that  the  costs  of  the 
motion  be  costs  in  the  action. 

BaUochy  iot  the  plaintifb  in  the  bottomry  action, 
in  support  of  the  motion. — The  amounts  paid  for  the 
wages  of  the  crew  and  the  master  must  be  admittedly 
first  paid  out  of  the  proceeds  in  court  (The  Edward 
Oliver,  L.  E.  1  A.  &  E.  379,  15  W.  E.  Adm.  Dig.  27 ; 
The  Daring,  L.  E.  2  A.  &  E.  260, 16  W.  E.  Adm.  Dig. 
22)  but  after  these  claims  are  satisfied  the  remaining 
proceeds  must  be  applied  towards  payment  pro  tanto 
of  the  bottomry  bond  interest  and  costs,  and 
until  this  be  done  the  bondholders  have  no  right  to 
daim  ai^thing  from  the  defendants  the  owners  of 
oaigo :  TJie  Constancia,  2  Wm.  Eob.  404,  460,  464 ; 
The  OraUtudine,  3  C.  Eob.  240 ;  The  Prince  Regent, 


cited  2  Wm.  Eob.  pp.  84,  85 ;  The  PnecOkh  TmA.  I, 
8  W.  E.  Adm.  Dig.  20. 


BuUer  Aepinail,  for  the  ohiimantB  for 
intervening  m  the  bottoairy  action. — ^The  daimairis 
for  necessariee  are  entitled  to  a  judgment  in  defsnlt 
against  The  Chioggia  and  her  freight,*  and  assaming 
them  to  have  obtained  this  judgment,  they,  on  the 
principles  on  which  the  cases  of  The  Edward  OUmr, 
The  Daring,  and  The  Eugenie,  L.  E.  4  A.  &  B.  123, 
were  decided,  are  entitled  to  rank  against  the  proeeedi 
of  The  Chioggia  and  her  freight  in  priority  to  tlit 
bondholders,  who  can  resort  to  three  funds — ric..  The 
Chioggia,  her  frei^t,  and  her  cargo. 

He  referred  to  Williams  &  Bruce  Admiralty  Fne- 
tice,  68,  69;  White  &  Tudor  Leading  Oases  in  Bqmfy, 
notes  to  Aldrich  v.  Cooper. 

Balloch,  in  reply. — ^This  is  not  a  case  of  marshnlKng 
MinThe  Eugenie,  21  W.  E.  957,  L.  E.  4  A.  & E.  123, 
and  other  cases  cited.  In  the  first  place  the  neoeasszies' 
claimants  have  no  maritime  lien ;  and  secondly,  the 
cargo-owners  are  entirely  stransers  to  the  claims  for 
necessaries,  which  were  incurred  before  the  cargo  was 
loaded,  and  there  can  be  no  equity  compelling  them 
to  have  the  assets  marshalled  and  indirectly  them- 
selves pay  these  claims. 

He  referred  to  Ex  parte  KendaU,  17  Yes.  514; 
Soell's  Principles  of  Equity,  p.  292. 

Cur,  adv.  vmtL 

Nov.  8.— Babnbs,  J.— This  isa  motionbybottoauy 
bondholders  for  payment  out  of  court  to  them  of  the 
net  proceeds  of  the  Italian  ship  Chioggia  and  her 
freight,  and  that  they  may  be  at  liberty  theteont  to 
reimburse  themselves  the  sum  of  £106  8s.  8d.  paid  by 
them  to  the  crew  for  wages,  and  to  pay  the  master 
£101,  and  the  Italian  consul  £10  Is.  8d.,  and  to 
apply  the  residue  in  part  satisfaction  of  the  jodgmeiit 
recovered  by  them  in  respect  of  their  Ixmd.  TbB 
motion  is  supported  by  the  owners  of  the  oaigo,  but 
is  opposed  by  the  Goole  Eopery  and  Ship  Chaadlflty 
Co.  (Limited)  and  others,  who  have  enpplisd 
necessaries  to  the  said  vessel,  and  obtained  jndgmeHt 
against  the  ship  and  freight  in  respect  ihenoL  The 
bond  was  given  on  ship,  freight,  and  cargo  whilst  <iia 
vessel  was  on  a  voyage  from  Demerara  to  liveipool 
on  the  9th  of  April,  1897.  After  the  voial  arrived  wi 
Liverpool  an  action  was  instituted  by  the  bood- 
holdm  against  the  ship  and  freight  and  earj^ 
in  which  an  order  was  made  that  the  ptaiufaA 
should  be  at  liberty  to  pay  the  wages  and  <iie 
amounts  legally  due  to  the  crew,  and  to  take  ovsr 
their  rights;  and  in  pursuance  of  this  order  the 
plainti£E8  have  paid  the  crew's  wages,  amonntinff  to. 
£106  8s.  8d.  Judgment  was  obtained  on  the  12&  6t 
July  last  in  this  action  for  £1,897  19s.  6d.  against  <iis 
ship  and  freight  and  th^  owners  of  the  cargo,  wha 
baagn^venan  undertaking  in  respect  of  the  cargo,  but  all 
questions  of  priorities  were  reserved.  The  nooossarisi 
above-mentioned  were  supplied  at  GqcUb  in  Jannaiy 
and  April,  1896,  before  the  vessel  sailed  for  Demeraia. 
Judgment  was  obtained  on  the  26th  of  October  last 
against  the  proceeds  of  the  ship  and  freight  for  thi 
sum  of  £245  17s.  7d.,  subject  to  questions  aa  to, 
priority.  The  ship  has  been  sold*  by  the  manU» 
and  the  net  proceeds  of  the  ship  and  freight,  afisr 
deducting  the  marshal's  expenses,  are  £576  16s.  lOd. 
The  cargo  was  of  the  value  of  £2,052  10s.  9d. 

The  suppliers  of  the  necessaries  have  no  maritime  liea 
upon  the  ship  and  freight,  but,  having  recovered  j  aug- 
ment against  these  interests,  they  contend  that  th^ 

*  A  decree  to  this  effisct,  subject  to  prioritiaa,  vm^ 
at  the  end  of  the  arguments,  made  by  the  coort. 
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lisve  a  light  to  have  the  assets  marshalled  in  their 
IsTcmr,  as  they  have  only  the  ship  and  freight  to  look 
to,  whilst  the  bondholders  have  the  seourity  of  ship, 
frejgbt,  and  oargo.  The  ralue  of  the  ship,  freight, 
sod  oaigo  appears  to  me  enough  to  meet  all  the 
elaims  and  oosts.  The  oargo-owners,  in  whose 
mtareits  the  case  was  argned  by  Mr.  Balloch,  con- 
tend,  however,  that  the  bondholders  have  a  prior 
right  to  the  proceeds  of  the  ship  and  freight,  as 
against  the  necessaries'  men,  and  must  exhaust  these 
prooeedB  before  comins  on  the  cargo,  and  that  if  the 
aaets  are  marshalled  ttie  effect  wiU  be  to  compel  the 
cargo-owners  to  pay  the  claim  of  the  necessaries' 
men,  with  which  they  have  no  concern.  Several 
casM  were  dted  by  counsel,  bat  they  do  not  seem  to 
have  much  bearing  upon  the  present  question. 

It  was  not  disputed  that  the  claim  of  thebond- 
liolden  has  priority  over  that  of  the  necessaries' 
men,  nor  that  the  cmo  cannot  be  made  subject  to 
the  payment  of  the  bond  until  the  proceeds  of  the 
ibip  and  freight  have  been  exhausted,  but  the  con- 
tention of  &e  necessaries'  men,  as  above  indicated, 
vaa  that  the  bondholders,  having  two  funds  upon 
which  they  could  claim — ^namely,  the  proceeds  of  the 
dup  and  might  on  the  one  hand,  and  the  cargo  on 
tfae  other,  whilst  the  necessaries'  men  can  only  claim 
against  tiie  proceeds  of  the  ship  and  freight,  the 
k^tsr  ought,  according  to  the  doctrine  of  marahall- 
iDg,  to  be  paid  out  of  the  last-mentioned  proceeds. 
mk  marshalling  should  not  be  permitted  to  tlie 
prejudioe  of  third  persons.  According  to  equitable 
ooctrinea,  in  order  to  marshal,  not  only  should  there 
be  two  creditors  of  the  same  person,  but  one  of  them 
ifaoold  have  two  funds  belonging  to  the  same  person 
to  which  he  can  resort.  In  the  present  case  the  two 
foads  belong  to  different  persons -namely,  the  ship- 
ownen  ukl  cargo-owners  respectively,  and  in  my 
opinion  the  necessaries'  men  have  no  right  of  marshall- 

3       They   have   no   equity    to  have   the  claims 
nated  so  as  to  compel  the  cargo-owner  in  fact  to 
pioride   the    means  of   discharging    the    claim  for 


1  A. 


&  E. 
prin- 


The  case  of  The  Edward  Oliver,  L.  R. 
379,  15  W.  B.  Adm.  Dig.  27,  which  was 
eipaDy  relied  on  by  the  counsel  for  the  neces- 
ettiear  men,  does  not  apply,  although  the  effect 
ol  that  decision  was  to  compel  the  cargo- 
ovnons  to  pa^  a  balance  which  was  greater  by  the 
exact  som  paid  to  the  master  out  of  the  proceeds  of 
di^  and  freight.  The  master  had  a  maritime  lien 
ipon  those  proceeds  for  the  amount  of  his  daim,  and 
it  was  merely  decided  that  the  rule  that  a  master 
who  has  bound  himself,  as  well  as  the  ship  and 
freight,  for  the  payment  of  a  bottomry  bond,  is  not 
oititlad  to  payment  of  his  own  claim  in  priority  to 
that  of  the  bondholders,  cannot  be  invoked  by  the 
earga-ownen,  and  will  not  be  acted  upon  where  the 
hnmlboldflr  will  not  be  prejudiced  by  the  master 
Ung  paid  before  him.  The  net  proceeds  in  court — 
£576  16a.  lOd. — must,  in  my  opinion,  be  paid  out  to 
tfaehQDdholden,  and  thereout  they  must  be  directed 
to  repay  themselves  the  said  sum  of  £106  8s.  8d., 
and  to  pay  to  the  master  the  said  sum  of  £101,  and 
to  the  Itiuian  consul  £10  Is.  8d.  on  proof  to  the 
that  these  sums  are  due,  and  to  apply  the 
in  disoharge»  pro  tantot  of  the  amount  dae 
>  their  judgment  on  their  bottomry  daim. 

SoUottors  for  the  plaintiffiB  in  the  action  of 
bottomryv  fVaUon,  Johtuon,  Biibb,  <k  Whatton, 

SoEcitora  for  the  defendants,  owners  of  the  cargo 
of  The  Ckioggia,  and  for  necessaries  men  intervening, 
Tkomcu  (Jo^[fer  &  Co. 


Houise  of  IrOrtijs. 

Badxschb  Anilin  und  Soda  Fabbik  v.  Baslb 
Ghescigal  Works,  Bindsghedleb.  (a.) 

Patent  —  Infringement  —  Patent  applicable  to  United 
Kingdom  only — Infringing  goods  sent  to  England — 
Order  from  English  purchaser, 

A  manufacturer  of  goods  abroad  which  are  an  tn- 
fringement  of  a  patent  applicable  to  the  United  Kingdom 
alone,  who  sends  these  goods  by  post  to  an  English 
customer  in  compliance  with  his  order  to  so  send  them, 
does  not  infringe  the  patent  for  the  United  Kingdom^ 
for  in  such  a  case  the  sale  and  delivery  take  place  out^ 
side  this  country,^ 

Decision  of  the  Court  of  Appeal  (46  W.  R.  481, 
[1897]  2  Oh.  322)  affirmed. 

This  was  an  appeal  by  the  plaintiffs  in  the  action 
from  an  order  of  the  Court  of  Appeal  (Lindlev  and 
A.  L.  Smith,  L. JJ. ;  Rigby,  L.J.,  dissenting):  45 
W.  R.  481,  [1897]  2  Ch.  322 ;  reversiog  a  decision 
of  North,  J. 

The  facts  are  set  out  in  the  report  below,  and 
shortly  they  are  as  follows : 

The  appellant  company  were  the  ov^ners  of  a  vaUd 
patent  applicable  only  to  the  United  Kingdom. 

The  respondent  Bindschedler,  a  Swiss  subject,  who 
traded  under  the  name  of  the  "Basle  Chemical 
Works,  Bindschedler,"  was  a  chemical  manufacturer 
at  Basle  in  Switzerland,  and  in  compliance  with 
orders  eiven  him  by  post  by  Johnson  &  Co.,  drysalters 
in  London,  sent  to  them  by  post  through  forwarding 
agents  in  Basle  certain  goods  which  infringed  the 
appellants'  patent. 

The  appellant  company  took  proceedings  to  restrain 
the  respondent  and  Johnson  &  Co.  from  infringing 
the  patent  rights  of  the  appellants ;  and  Johnson  & 
Co.  submitted  to  an  order,  and  eventually  North,  J., 
granted  an  injunction  against  the  respondent  which 
was  reversed  by  the  Court  of  Appeal. 

The  pluntiff  company  appealed. 

MouXton^  Q.C,  Cripps,  Q,G.,  and  Lau;ao»,  for  the 
appellants. 

Asquith,  Q,0,,  Upjohn,  Q,C.,  and  Roskill,  for  the 
respondents,  were  not  called  on. 

Lord  Halsbubt,  C. — In  this  case  it  appears  to 
me  that  the  question  which  is  raised  admits  of  a  very 
simple  solution.  The  person  against  whom  this  pro- 
cess is  asked  for,  is  a  Swiss  subject  living  in  Basle, 
and  it  cannot  be  doubted  that  unless  he  has  done 
some  act  in  this  country  no  prooess  could  or  ought  to 
be  issued  against  him. 

The  allegation  upon  which  the  process  is  sought  is 
that  he  has  used,  vended,  or  exercised  in  this  country 
a  patented  article.  It  is  quite  certain  that  he  has 
not  done  so  himself  by  his  own  hand ;  therefore  the 
only  question  is  whether  he  has  been  a  party  to  it  in 
any  sense  which  makes  his  act  one  of  the  acts  pro- 
hibited by  our  law  in  this  country.  The  facts  are 
very  simple.  A  person  wrote  from  this  country  to 
have  a  certain  quantity  of  a  patented  article  sent  by 
post  to  him  in  London.  I  pass  over  the  intermediate 
point  between  the  maker  and  the  vendor  in  Basle, 
and  I  will  assume  for  the  purpose  of  what  I  have  to 
say  that  it  was  to  be  directly  sent  by  post  by  the 
present  defendant.    The  fact  that  the  sale  was  com- 

(a.)  Reported  by  C.  H.  Gbaftok,  Esq.,  Barrister- 
at-Law. 
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pleted  by  delivery  oanoot  be  doubted — these  were 
gooda  sold  and  delivered.  Shortly  stated,  the 
question  is,  where  the  delivery  took  place.  I  have 
stated  all  that  in  fact  took  place  with  reference  to  the 
correspondence  and  the  agreement  to  purchase,  and 
then,  inasmuch  as  it  is  admitted  that  the  defendant 
did  not  himself  brina;  into  this  country  the  patented 
article.  I  do  not  unctorstand  how  it  can  be  possibly 
otherwise  put  than  that  he  did  it  by  someone  else, 
according  to  the  perfectly  familiar  legal  maxim. 
That  brings  us  to  the  question  of  who  it  was  that  did 
bring  it  into  this  country.  It  was  ingeniously  sug- 
gested that  yon  have  nothing  to  do  with  the 
relationship  between  the  parties ;  the  question  is  said 
to  be :  "  Who  caused  it  to  be  brought  ?  You  have 
nothing  to  do  with  what  character  the  bringer  filled.'* 
My  answer  to  that  is,  that  that  is  the  whole 
question :  *'  What  character  did  the  bringer  fill ;  wm 
he  the  agent  of  the  seller  to  bring ;  or  was  he  the 
agent  of  the  buyer  to  brins  the  article  to  him  ? " 
The  facts  have  all  been  stated,  and  it  appears  that  the 
seller  sent,  in  pursuance  of  the  order  m>m  the  buyer, 
to  a  particular  carrier  named — I  say  a  particular 
carrier  named,  because  the  post-office  is  but  a  carrier 
after  all ;  whatever  municipal  regulations  there  may 
be  made  about  the  carriage  of  letters,  the  post- 
office  is  simply  a  carrier  of  narceU  like  any 
other  carrier.  In  this  particular  case,  there- 
fore, there  is  a  named  carrier  who,  by  the 
direction  of  the  buyer,  receives  the  goods  on 
behalf  of  the  buyer.  It  is  not  necessary  that  the 
carrier  should  have  been  named.  If,  according  to 
the  ordinary  course  of  delivery,  the  carrier  would  be 
the  person  who  would  receive  it,  that  would  be  just 
as  good,  for  the  purpose  of  the  argument,  as  if  the 
carrier  had  been  actually  named ;  but  we  have  not 
to  consider  that  question  here,  because  the  carrier  is 
named.  Then  for  what  reason  am  I  to  depart  from 
the  well-known  and  recognized  principle  of  law  that, 
under  these  droumstances,  when  goods  are  delivered 
by  the  order  of  the  buyer  to  a  named  carrier,  from 
that  moment  the  goods  vest  in  the  buyer  P  It  is  said, 
<*  Oh,  you  have  nothing  to  do  with  the  question  of 
whether  a  change  of  property  takes  place  or  not." 
Why  not  P  Ton  must  look  behind  the  rule  of  law 
and  see  the  reason  for  it.  The  reason  for  it  is  that  at 
that  moment,  according  to  the  course  of  carriage,  or 
here,  according  to  the  specific  directions,  that  is  a 
delivery  to  the  buyer.  That  is  the  reason ;  and,  there- 
fore, if  you  once  assume  that  the  delivery  in  Basle 
was  a  aelivery  to  the  buyer,  what  pretence  is  there 
for  sayinff  that  this  was  an  act  done  in  this  country 
by  the  seller,  when  the  whole  thing — the  purchase  and 
the  delivery — took  place  in  SwitaerlanaP  It  seems 
to  me  that  that  is  decisive  of  the  question.  I  am 
myself,  I  confess,  not  impressed  by  the  reference 
either  to  Bea,  v.  Coomhea,  1  Ijeach  0.  C.  39d,  or  to  the 
hypothetical  cases  put  of  the  chute  or  the  throwing  of 
patented  articles  over  the  border  between  two  places 
close  to  each  other.  With  reference  to  Coombes* 
coHt  1  think  one  may  say  that  there  is  a  con- 
fusion of  thought  between  the  technical  rules 
of  criminal  venue  and  the  question  who  is  the 
person  doing  the  act ;  but  apart  from  such  a  com- 
ment as  that,  there  is  tMs  obvious  distinction 
between  all  those  three  cases  and  this— that  the 
act  is  completed  by  the  person  who  is  assumed  to 
be  the  author  of  ihe  act  in  each  of  the  cases  so 
propounded,  but  here  there  is  this  difference,  that 
an  mtelligent  acting  ag^nt  is  interposed  between  the 
person  who  saUs  in  Switzerland  and  the  person  who 
carries  away  from  Switzerland  to  England.  In 
order  to  make  the  analogy  complete,  you  must  have 
some  person  or  another  in  Ooomhes*  ocue  to  help  the 
bullet  on  to  its  destination,  or,  in  the  other  case,  to 


suck  it  down  as  Smith,  L.  J.,  pnts  it,  or  to  put  it  on 
some  place  where  the  natural  oourae  of  mvitalioii 
would  bring  it  down  apart  from  any  other  act  by 
anyone  else.  I  think  that  theae  are  rather  fanoifol 
suggestions  because  the  real  substantial  question  here 
is.  What  jurisdiction  have  we  over  an  act  which  is  done 
in  Switzerland  by  a  Swiss  subject,  and  which,  in  all 
that  is  done,  is  (it  cannot  be  doubted)  an  act  witlim 
the  jurisdiction  of  the  Swiss  courts,  if  there  wen 
any  patent  law  applicable  to  it,  but  is  not  within 
our  jurisdiction  at  all  P  With  reference  to  the 
comments  of  North,  J.,  who,  in  the  first  instance, 

ranted  the  relief  tha^  waa  prayed,  the  fallacy  wfaidi 
cannot  help  thinking  runs  through  the  whole  of 
his  lordship's  reasoning  is  this :  He  starts  with  the 
assumption  that  an  illegal  act  is  being  done,  and 
that,  according  to  the  familiar  legal  mvcim,  the 
defendants  are  parties  to  that  illegal  act,  and  thai, 
therefore,  if  you  catch  them  here,  you  may  aasail 
them  by  process.  The  answer  is,  that  there  was  no 
illegal  act  done  upon  the  hypothesis  whiok 
I  have  adopted.  It  was  perfectly  lawful  for  this 
defendant  to  sell  in  Basle.  It  waa  perfectly  Uw- 
ful  for  this  defendant  to  deliver  in  Basle;  and,  if 
I  am  right,  the  sale  and  delivery  both  took 
place  outside  of  our  jurisdiction.  Of  ooane,  it  is 
easy  to  represent,  by  various  and  lengthened  links  of 
causation,  that  the  defendant,  in  one  sense,  caused 
it  to  be  brought  to  this  country.  So  he  did.  So 
did  the  man  who  manufactured  the  article  in  ths 
factory  at  Basle,  in  that  sense.  But  then,  aooordinf 
to  another  equally  familiar  maxim  of  the  law,  it  if 
the  proximate  and  not  the  remote  cause  that  ii 
looked  at  for  legal  purposes. 

Under  these  circumstances,  it  seems  to  me  that 
there  is  no  pretence  for  this  action,  and  I  entirelj 
concur  with  Lindley  and  Smith,  L.JJ.,  that  if  the 
facts  had  been  properly  ascertained  at  the  time  tihat 
this  writ  was  allowed  to  be  served  out  of  the  iuiii- 
diction,  it  ought  not  to  have  been  served ;  and  tiiat 
if  the  def  en&nt  had  thought  proper  to  make  an 
application  to  set  aside  the  service,  that  applicatioa 
ought  to  have  been  granted. 

Under  these  circumstances  I  move  your  lofdshipB 
that  the  judgment  be  affirmed,  and  the  appesl 
dismissed  with  costs. 

Lord  Hsbsohxll.— I  am  entirely  of  the  aams 
opinion,  and  if  it  were  not  for  the  differenee  of 
opinion  which  there  has  been  in  the  conrta  below,  I 
should  have  said  that  this  was  a  very  dear  case 
indeed.  The  appellants  (the  plaintiflts  in  this  case) 
have  to  make  out  that  the  defendant  made,  used, 
exercised,  or  vended  a  patent  article,  or  that  wfaidi 
was  patented,  in  this  country.  Our  patent  law  doei 
not  extend  beyond  this  country.  Acta  wfaioh  hen 
would  be  infringements  of  the  patent,  are  no  infringe- 
ment if  they  are  done  in  a  conntry  which  is  aui 
within  the  ambit  of  the  patent.  In  thin  ease  ths 
only  contention  is  that  the  defendant  used  the 
patented  article  in  this  country.  It  is  admitted  thit 
it  was  sold  and  delivered  in  Switzerland ;  every- 
thing, therefore,  that  is  necessary  to  the  ooustitataaa 
of  the  vending  took  place  there. 

But  it  is  said  that,  although  sold  abroad,  it  wai 
transmitted  from  abroad  after  the  sale  to  the  par- 
chaser  in  this  conntry,  and  that,  whilst  being  so  con* 
veyed  in  this  country,  there  was  a  using  of  tlie  paiaal 
in  this  country.  Now,  the  defendant  himaeU  dii 
not  so  convey  it,  nor  did  any  agent  on  hia  b^iaU  sp 
convey  it.  The  admitted  facts  establish  that  the  post 
office  authorities  and  the  railway  oompany,  mho,  ia 
fact,  conveyed  it.  were  acting  in  so  conveying  it,  not 
on  behalf  of  the  defendant,  but  on  behalf  of  tfai 
purchaser ;  and  they  were  not  even  oanyingthe  pro- 
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perty  of  the  defendaDt,  they  were  carrying  the  pro- 
perty of  the  purchaser. 

rnder  these  oiroiimBtancee,  ifc  is  impossible  to  say 
that  aoything  tJiat  was  done  in  this  country  was  done 
nther  by  the  defendant  or  by  an  agent  of  the  defen- 
duit    But  Mr.  Moulton  says,  **  What  a  very  slight 
differeoce.     If  tbe  purchaser  had  not  directed  it  to  be 
leut  by  post  and  the  post- office  had  been  selected  by 
fbe  seller,  the  defen^mt,  then  the  case  would  have 
Wn  altogether  difEerent.     What  difference  can  there 
be  if  be  pat  it  in  the  post  because  the  purchaser 
hM  selected  the  post,  instead  of  himself  selecting 
it?     In    each    case  it  is  equally  carried    by    the 
iiDpaUe  of  the  seller  to  this  country  and  through 
ihii  country."    I  think  that  the  answer  is  a  very 
Httiple  o*  e.     In  the  one  case  you  could  show  that  the 
pereons  carrying  it  in  this  country  and  delivering 
it  here  \iere  agents  of   the    defendant,  and  that, 
therefore,  he  was  responsible  for  their  acts.      In  the 
other  case  you  cannot  show  that  the  persons  carrying 
it  in  this  country  and  delivering  it  here  were  agents 
of  the  defendant,  and  that  he  is  responsible  for  their 
acts.    You  may  say  that  that  is  a  very  slight  differ- 
eooe,  but  it  is  a  vital  difference,  for  in  the  one  case  you 
can  establish  agency,  and  in  the  other  case  you 
eaimot.    *Bat  in  my   opinion   the    difference  goes 
deeper  than  that.    If  the  sale  had  not  been  com- 
pleted under  the  contract  by  delivery  in  Basle,  but  if 
the  Koods  were  according  to  the  order  to  be  delivered 
by  the  seller  in  England,  the  sale  would  not  have 
Men  oonstitated  and  complete  in  Switzerland.     Until 
the  goods  had  been  delivered  in  London  there  would 
have  been  no  sale.    The  property  in  the  goods  would 
not  have  passed  to  the  purchaser,  they  would  still 
have  been  the  vendor's  goods,  and  the  vendor  could 
not  have  demanded  the  price  of  them  from  the  pur- 
chaser because  the  sale  was  not  complete.    In  that 
ease  I  apprehend  the  vending  would  have  been  in 
England,  and  it  would  have  been  impossible  for  him 
to  get  out  of  the  charge,  whatever  process  you  used 
sgunst  him,  of  voiding  in  Englana,  when  there  was 
no  completed  sale  constituted  except  by  reason  of  an 
act  done  by  him  through  his  agents  in  England. 
IhsKfore,  in  that  case,  I  think  that  he  would  have 
brought  himself  within  the  charge  of  vending  in 
Bngknd,  bat  I  do  not  think  that  it  vcould  have  been 
beorase  he  was  using  the  patented  article  in  England 
by  having  it  carried  from  one  place  to  another.    The 
troth  would  have  been  that,  in  that  case,  he  was 
vradiug  it  in  England  because  there  was  no  com- 
vlete  sale  until  he  had  done  that  act  in  England. 
If  that  was   so,  there  is  a   distinction,   an  abso- 
laiely  vital  distinction,  between  the  case  put  and  the 
l^rasent  case.     I  only  desire  to  add  this :  supposing 
tiiat  a  case  of  vending  could  not  be  established,  that 
bo  part  of  the  sale  was  constituted  in  this  country, 
nd  that  the  only  charge  possible  were  a  charge  of 
^,  I  do  not  intend  to  express  any  opinion,  but  I 
e  distinctly  to  reserve  my  opinion  whether  the 
>  transport  from  place  to  place  in  this  country  of 
B  patented  article  would  necessarily  be  a  using  in  this 
country.     There  are  some  very  pertinent  observations 
on  the  subject  by  James.  L.J.,  in  Nohel*8  Explosives 
Co.  V.  J<me$.  30  W.  E.  294,  17  Ch.  D.  721 ;   in  that 
ease  he  pointed  out  that  it  might  be  that  the  ware- 
hoi»e-kei^>er  who  warehoused  the  goods  could  be 
wdd  to  use  the  patented  article  because  the  very 
ebject  of  the  patent  was  to  make  the  storing  and 
ttniage  of  that  particular  article  safe  (it  was  a  form 
ef  dynamite),  and  therefore  the  warehouse-keeper 
who  stored  it  might  be  said  to  be  using  the  patent, 
Bot  mmly  because  he  had  ffot  the  patented  article  in 
his  warehouse,  but  because  he  had  got  the  advantage, 
having  it   in  his   warehouse,   of   storing  there  »xn 
trfirle  which  be  could  not  have  stored  8«»f'»ly  bnt  ^nr 


its  patented  condition.  That,  according  to  James, 
L.J.'8,  BUflrgestion,  might  be  using  the  patented 
article.  In  the  same  way  there  are  other  cases  in 
which  the  article  is,  when  applied  in  a  particular 
way,  of  itself  serving  the  purpose  for  which  it 
is  patented.  Those  are  cases  in  which  it  may  be 
that  the  mere  possession,  transport,  or  warehousing 
of  the  patented  article  may  amount  to  a  using 
of  it,  but  it  by  no  means  follows  that  in  a 
case  where  the  person  transporting  it  or  ware- 
housing it  gets  no  advantage  out  of  the  patent 
— that  is  to  say,  where  it  can  be  no  more  easily  and 
no  more  safely  and  no  more  advantageously  carried, 
warehoused,  or  stored  than  if  the  article  were  not  a 
patented  one,  but  were  an  article  entirely  outside  the 
patent — it  by  no  means  follows  that  the  transporting 
from  place  to  place,  or  otherwise  dealing  with  the 
patented  article  in  that  sort  of  way  would  constitute 
a  using.  I  do  not  desire  to  decide  that  point  now, 
but  I  desire  to  draw  attention  to  that  distinction, 
because  it  was  strongly  urged — and,  indeed,  it  seems 
to  have  been  rather  assumed  in  the  court  below — that 
although  the  sale  was  entirely  outside  the  kingdom, 
if  the  act  of  transport  within  the  United  Kingdom 
could  be  brought  home  to  the  defendant,  that  would 
make  out  a  use  in  the  United  Kingdom.  If  such  a 
case  should  arise,  I  desire  to  reserve  complete  freedom 
of  action  with  regard  to  that  point. 

I  should  like  to  add  one  word,  that  with  all  that 
the  Lord  GhanceUor  said  about  Ooombes*  case  and  its 
application  to  this  case  I  entirely  agree. 

Lords  Maonaohtbn,  Mobbis,  and  Shand  con- 
curred. 

Lord  Datby.— I  entirely  concur  in  the  conclusion 
your  lordships  have  arrived  at,  and  in  the  reasons  for 
that  conclusion  which  have  been  given  by  Smith, 
L.J.,  in  the  Court  of  Appeal  and  by  your  lordships. 
If  the  app^lants  could  have  made  out  that  the  goods 
were  contracted  to  be,  and  were,  delivered  in  Lon- 
don, I  think,  as  at  present  advised,  that  that  would 
have  been  a  vending  in  this  country  within  the 
meaning  of  the  Patent  Act.  In  my  opinion,  there 
was  no  delivery  in  London,  and  nothing  was  done  by 
the  respondent  in  this  country.  Like  Lord  Hersohell, 
I  desire  to  express  no  opinion  upon  the  nice  question 
which  might  have  arisen  under  other  circumstances, 
but  in  my  opinion  does  not  arise  in  the  circumstances 
of  this  case. 

Judgment  appealed  from  affirmed,  and  appeal  dis^ 
missed  with  costs. 

Solicitors  for  the  appellants,  J.  H.  A  J.  F. 
Johnson. 

Solicitors  for  the  respondent,  Ward,  Perks,  <fe 
McKay. 


Jan.  21. 


1k\^  iKEoutt  Of  ^yxfAitt. 

Q.  B.  Div.  1 

(Day  and  Lawrance,  JJ.)  J 

Bbxtnb  v.  Jamss.  (a.) 

County  court — Practice— Appeal— Action  where  the  debt 

or  damage  claimed  does  not  exceed  £20 — Injunction — 

County  Courts  Act,  1888  (51  <fc  62  Vict.  c.  43),  «.  120. 

In  an  action  for  trespass  brought  in  a  county  court, 

where  the  damage  claimed  did  not  exceeed  £20»  the  plain- 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 
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Uff  recouertd  6(i.  damages  and  was  granted  an  injunction 
ruiraining  the  defendant  from  continuing  the  trespass, 
Neld,  that  an  ap^peal  lay  from  the  injunction, 

Appaal  from  a  couDty  court. 

The  action  waa  brought  for  trespass.  The  plaintiff 
ol  aimed  £2  damage?  and  an  in  junction  restrainini; 
the  defendant  from  continuing  the  trespass.  T^'* 
oouoty  court  judge  gave  judgment  for  the  plaipfi^ 
with  6d*  damages,  and  grant^  the  injunctiop^  N5 
leave  to  appeal  waa  granted. 

The  County  Courts  Act,  1888,  s.  120,  provides:  '*  If 
any  fiarty  in  any  action  or  matter  shall  be  dissatisfied 
with  the  determination  or  direction  of  the  judge  in 
point  of  law  or  equity  .  .  .  the  party  aggrieved 
by  the  judgment,  direction,  decision,  or  order  of  the 
judge  may  appeal  from  the  same  to  the  High  Court 
,  ,  ,  provided  always  that  there  shall  be  no  appeal 
in  any  action  of  contract  or  tort  .  .  .  where  the 
debt  or  damages  claimed  does  not  exceed  twenty 
poands  .  .  ,  unless  the  judge  shall  think  it 
reaaoDable  and  proper  that  such  appeal  should  be 
allowed,  and  grant  leave  to  appeal.*' 

Rowland  Roberts,  f  Dr  the  respondent. — ^There  is  no 
appeal  without  the  leave  of  the  judge.  The  cause  of 
action  if  tort^  and,  as  the  damages  claimed  are  less 
than  £20«  it  comes  within  the  proviso  of  section  120. 
The  injunction  wae  not  a  separate  oause  of  action. 
It  was  one  of  the  remedies  for  the  tort :  Martin  v. 
BannisU^,  27  W.  B.  421,  28  Ih,  143,  4  a  B.  D.  491. 

Diike^  for  the  appellant. — The  injunction  is  an 
eqriitable  matter.  Section  120  gives  a  right  of  appeal 
in  every  caBO  of  a  point  of  equity,  and  the  proviso, 
which  only  deals  with  common  law  actions,  does  not 
apply  in  thn  case  of  points  of  equity.  The  injunction 
only  is  appealed  against,  the  trespass  and  damages 
h%Tiiig  been  admitted. 

Bay,  J. — As  you  are  only  appealing  against  the 

injunction  you  may  proceed. 

LrAWRAjrcE,    J.,    coucurred,  and  the  appeal  was 

proceeded  withi 

Solicitors,  Bay^  tt-  ffortin,  for  W,  0.  Vallance,  Ottery 
St.  Mary  j  Terr  <&  Co*,  for  Every y  Honiton. 


(Day  and  Lawr^noe,  JJ.)  }  ''*^'  '^"• 

MJI.LAKD  v.  Wastall.  (a.) 

Ftihlic  htalth-'NtiUance — Black  smoke — Notice — Public 
malth  Act,  1876,  s.  94. 

A  notice  undm-  etcikm  94  of  the  Public  Health  Act, 
1875,  requiring  a  iter^on  to  abate  a  nuisance  of  black 
stnoke,  is  gtiod  itotwith standing  it  omits  to  state  what 
toorks  and  things  are  n-.quired  to  be  executed  and  done 
in  order  to  abatt  the  nuisance. 

Cases  at  A  ted  by  justices. 

Tbe  respondent  waa  summoned  under  section  95  of 
the  Public  Hf'aUh  Act,  1875,  for  non-compliance 
with  a  notice,  served  on  him,  requiring  him  to  abate 
a  iHiUaiice  cauS6)d  by  a  chimney  (not  being  the 
ohimney  of  a  private  dwelling-house)  sending  forth 
bUck  smoke. 

The  pr^lLfDinary  objection  to  the  summons  was 
t^ken  that  the  notice  did  not  state  the  works  and 
thiiiga  Tfqnired  to  be  executed  and  done  in  order  to 
abite  the  nuisauce. 

The  summons  was  thereupon  dismissed. 

(«.)  Reported  by  0.  G.  Wtlbhaham,  K^q.,  Barrister- 
at-Law. 


V 


The  Public  Health  Act,  1875,  s.  94,  provides:  *'(k 
the  receipt  of  any  information  respeoting  tiie  emfc- 
ence  of  a  nuisance  the  local  authori^  shsll,  if 
satisfied  of  the  existence  of  a  nuisance,  serve  a  notiei 
on  the  person  by  whose  act  or  default  or  sufBanoM 
the  nuisuioe  arises  or  continues  •  .  •  reqimmg 
him  to  abate  the  same  within  a  time  to  be  speofiediB 
the  notice  and  to  execute  such  works  and  do  soeb 
things  as  may  be  necessary  for  that  porpoee.    .    .   .* 

F.  Lowe,  for  the  appellant. 

The  respondent  did  not  appear. 

Day,  J. — It  is  not  necessary  for  the  notice  to  sttii 
the  works  required  to  be  done  in  such  a  cas<)  as  the 
present.  The  local  authority  are  not  in  all  essei  i 
bound  to  invent  works.  In  the  present  case  bUek  ; 
smoke,  discharged  from  the  respondent's  chimMj,  I 
caused  a  nuisance,  all  that  was  necessary  was  for  fam  ] 
to  use  coal  which  did  not  give  off  black  smoke  or  to  | 
treat  the  fire  in  such  a  way  as  to  avcnd  oommittiaf  [ 
the  nuisance. 

Law&anob,  J. — I  agree.  It  is  dear  that  the  psi- 
sage  in  section  94  referring  to  works  and  tkmgi 
to  be  executed  or  done  comd  not  apply  to  all  & 
instances  of  nuisances  given  in  section  91 ;  for:, 
example,  to  a  nuisance  caused  by  keeping  ^nimA^ 
It  is  no  more  necessary  to  order  works  to  be  doas ' 
when  a  chimney  smokes  than  when  a  person  keeps  a 
pig  so  as  to  cause  a  nuisance. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Meredith  A  Co,,  far 
Hubbard,  Bamsgate. 


Dec.  14. 


IQoujse  Of  101:110. 

From  0.  A.  ) 
(England).  ) 

Allen  v.  Flood  and  Anothkb.  (&) 
Master  and  servant — Trades  union — Procuring  dismimd  \ 
of  servant  -r  Intention  to  injure — Malice — Mativt^  ^ 
Cause  of  action. 

Outside  the  criminal  law  an  act  lawful  in  itat^f  dom 
not  cease  to  be  so,  no  matter  how  reprehensible  the  motivs 
for  doing  it  may  be.  The  existence  of  a  bad  moiiwe  it 
therefore  immaterial  whn  considering  whether  an  od  is 
a  civil  wrong  or  not. 

To  induce  employers,  therefore,  to  dismiss  their  work- 
men,  and  not  to  employ  them  in  future,  in  coneequenee  4 
which  the  workmen  suffer  loss,  is  not,  where  no  hrtadi 
of  contract  is  involved,  a  wrongful  act,  tohaUver  iht 
motive  for  doing  it  may  be. 

Decision  of  the  Court  of  Appeal  (43  PT.  22.  453, 
1895]  2  Q,  B.  21)  reversed  (Lord  Halsbory,  L.C.,  tad 

>rds  Ashbourne  and  Morris  dissenting), 

Keeble  v,  Hickeringill,  1 1  East  574fi ;  liumley  f. 
Gye,  1  W,  R,  432,  2  E.  A  B.  216;  and  Temperlxm 
V.  Russell,  41  W,  R.  565,  [1893]  1  Q.  B.  715,  «». 
sidered. 

This  was  an  appeal  by  Allen,  one  of  the  d^endanls 
in  the  action,  from  a  judgment  of  the  Ckyoit  of 
Appeal  (Lord  Esher,  M.R.,  Lopes  and  Bigby,  L.JJ.]  [ 
reported  under  the  name  of  Flood  v.  AUen^  43  W.  B»  , 
453,  [1895]  2  Q.  B.  21,  refusing  an  ai>plicatioii  by  ths 
appellant  for  a  new  trial  of  an  action  tried  b^oM 
Kennedy,   J.,   with  a  jury,  or  for  judgpnent,  sod 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister^ 
at-Law. 
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iffirmiDg  the  decision  of  ibat  judge  on  further  oon- 
sdentioD. 

The  facts  and  evidence  will  be  found  at  some  length 
m  lome  of  their  lordships*  judgments.    Shortly  f he 
hdi  are  as  follows :  The  action  was  brought  by  two 
nenibers  of   the  Shipwrights'  Union  against  three 
ueiubers  of  the  United  Society  of  Boilermakers  and 
Iroii  Ship  Builders.    The  plainti£p8  Flood  and  Tavlor 
[the  present  respondents)  alleged  that  the  defendant 
Allen,  aod  the    defendants    Jacksou    and    Knight, 
iDMlicious] J  and  wrongfully,  and  with  intent  to  injure 
the  plaintiffs,  procured  and  induced  the  Glenrall  Iron 
Co.  to  dismiss  the  plaintifb  from  their  employment, 
•nd  not  to  engage  or  employ  them  in  future.    The 
plaintiffs  were  workmen  engaged  by  the  day  to  do 
viwd-work  at  the  Glengall  Iron  Oo.'s  works,  and 
Wire  recognized  as  bein^  men  who  had  some  time 
previously  been  doing   uonwork  in  another  yard. 
The  boilermakers  in  the  yard  reported    this,  and 
finally  Allen,  the  local  delegate  of  their  union  and 
present  appellant,  went  to  the  managing  director 
of  the  Oieogall   Iron   Co.    and    stated,  in  effect, 
that,  unless  the  p]ainti£b  were  discharged  all  the 
members  of  the  Boilermakers'  Union  then  being  em- 
ployed by  the  company  would  be  called  out  and  cease 
to  work.    The  plaintiffs  were  therefore  discharffed  by 
the  company.      At  the  trial  of   the  action  oefore 
Kennedy,  J.,  and  a  jury,  the  latter,  in  answer  to 
eertain  questions,  found  that  Allen  malidonsly  in- 
doosd  the  company  to  discharge  the  plaintiffs,  and 
also  not  to  re-enga^   them,   and  they    gave  £20 
<iaaM£es  to  each  plamtiff.     Upon  further  considera- 
tion the  learned  juage  gave  judgment  for  the  plaintiffs 
for  £40  against  Allen,  and  lus  judgment  was  sustained 
bj  the  Court  of  Ap|>ral. 
Against  these  decisions  Allen  appealed. 
The  case  was  twice  argued.     On  the  further  argu- 
Bwat,  which  began  towards  the  end  of  March,  1897, 
Lord  Ashbourne  and  Lord  James  of  Hereford  were 
present.      The  judges   were  summoned,  and  after 
takiDgtime  to  connder   the  question  left  to  them, 
which  was   "Assuming    the  evidence  given  by  the 
plaintiffs'  witnesses  to  be    correct,  was  there    any 
sndeuce  of  a  cause  of  action  fit  to  be  left  to  the 
jory  ?"  deliTered  their  opinions  to  the  House  in  Jun«>, 
1997.    Hawkins,  Cave,  North,  Wills,  Qranthani,  and 
Lawrence,  JJ.,  answered  in  the  affirmatiye ;  Mathew 
SDd  Wright,  JJ.,  in  the  negative. 

Cohen^  Q.a,  and  Bohmm,  Q.C.  {E.  Morten  with 
them),  for  the  appellant. 

Lawion  WaUan,  Q.C.^  and  Rv/m  Imocb,  for  the 
retpoodents. 

The  aignments  and  cases  are  dealt  with  in  the 
jodgments. 

The  Hoose  took  time  for  oonsideration. 

Dec.  14.— ^Loxd  Halsbubt,  L.O.— In  this  case  the 
two  plamtifb  sued  three  persons  as  defendants  for 
haviD^  maliciously  and  wrongfully,  and  with  intent 
to  iojare  the  plaintifiiB,  intimidated  and  coerced  the 
onployen,  videMeeiy  a  certain  comf>any  called  the 
Qmgall  Iron  Co.,  to  break  contracts  and  not  to 
entsr  into  oontraots  with  them,  whereby  the  plaintiffs 
had  suffered  dama^. 

I  have  compendiously  stated  the  cause  of  action,  as 
I  coDoeive  it  to  be,  in  order  to  discuss  by  itself  the 
main  aod  important  principle  which  is  at  stake  in  the 
determination  of  this  appeal;  but  1  shall  return  to 
the  qnesiiofi  of  the  pleadings  and  to  the  course  of 
the  trial  before  Kennedy,  J.,  since  it  appears  to  me 
that  some  confusion  has  been  created  by  not  keeping 
aepsimte,  objections  directed  to  those  subordinate 
parts  of  the  appeal,  from  the  cause  of  action  itself  as 
I  have  stated  It. 


The  two  plaintiffii  were  shipwrights,  and  were  work- 
ing in  their  trade  on  board  a  vessel  called  The  Sam 
WelUr.  The  vessel  was  being  repaired,  and  the  two 
plaintifiif  were  enffa^ed  by  the  Glengall  Iron  Go.  to 
work  at  their  trade  m  the  repair  of  the  yeasel. 

I  think  there  is  much  to  be  said  for  the  doubt 
thrown  out  by  Hawkins,  J.,  in  his  elaborate  and 
most  able  opinion,  whether  the  assumption  was 
accurate  on  which  both  parties  conducted  the  case — 
namely,  that  there  was  no  contractual  relation 
between  tiie  employers  and  employed  so  as  to  bring 
into  debate  the  question  of  whether  there  was  any 
inducement  offered  to  the  Glengall  Iron  Oo.  to  break 
contracts  with  the  plaintiffs.  But  for  the  present  I 
will  assume  that  there  was  no  contract  by  which  the 
company  were  bound  to  keep  the  plaintiffs  in  their 
service  till  the  repairs  of  the  vessel  were  completed, 
while  on  the  other  hand  there  was  no  reasonable 
doubt  that  but  for  what  was  done  by  the  defendant 
they  would  have  been  kept  at  work  until  the  termin- 
ation of  the  repairs. 

I  am  not  concerned  to  discuss  minutely  the 
evidence  where  iiie  witnesses  are  in  conflict,  or  where 
it  may  be  contended  that  the  witnesses  rdied  on  by 
the  plaintiffs  have  exaggerated  or  misunderstood 
what  was  said  by  the  defendant.  Such  questions 
were  for  the  jury,  and  if  there  was  any  reasonable 
evidence  for  them  it  was  for  them,  and  not  for  me  or 
for  anyone  else,  to  decide. 

The  plaintiffs  gave  evidence  that  while  thus 
employed  the  defendant  Allen  came  to  the  respon- 
sible manager  of  the  Glengall  Iron  Oo.  and  made 
certain  communications  (which  I  will  deal  with 
presently,  because  upon  the  character  of  those  com- 
munications much  depends^  and  that  in  consequence 
of  those  communications  they  were  discharged  from 
their  employment.  As  to  the  one  being  the  conse- 
quence of  the  other,  although  in  a  certain  sense  it  is 
still  a  question  of  fact,  I  confess  I  am  surprised  in  no 
small  degree  to  hear  a  doubt  suggested  that  it  was 
not  in  consequence  of  the  communications  made  by 
Allen  that  the  plaintiffs  were  discharged.  One  of  the 
officers  of  the  defendant  company,  it  is  true,  explains 
that  it  was  for  peace  and  quietness  in  the  yard,  but 
though  his  woras  are  accompanied  by  such  expres- 
sions as  tiiese  I  should  have  thought  no  one  could 
have  seriously  doubted  that  what  he  meant  (and, 
indeed,  I  think  what  he  said),  in  the  ordinary 
intelligible  use  of  language,  was  that  he  discharged 
them  because  he  could  not  haye  the  work  in  his  yard 
interrupted.  I  confess  I  am  wholly  unaUe  to  under- 
stand what  is  stated  by  some  of  your  lordships,  that 
the  men  were  not  discharged  bv  reason  of  anything 
that  Allen  said»  and  that  the  boilermakers  would  haye 
ceased  working  even  if  Allen  had  said  nothing.  This  is 
not  the  evidence,  and  what  is  more  important  it  is  in 
the  teeth  of  the  express  finding  of  the  jury  in  answer 
to  Kennedy,  J.'s,  question,  as  I  will  presently 
show. 

And  in  truth  if  this  were  accurate  there  would  be 
nothinff  to  discuss  since  in  that  case  Allen  would 
have  cbne  nothing  that  caused  any  damage  to 
anyone. 

And  now  I  will  quote  as  nearly  as  I  can  the 
language  which  is  alleged  to  haye  beien  used  by  Allen 
in  his  communications.  I  quote  first  what  was  stated 
by  Mr.  Halk««tt,  who  was  the  managiiig  director  of 
the  GlengaU  Iron  Co.  Allen  said :  **  He  had  received 
word  from  Bfrnie  of  the  boilermakers  that  were  work- 
ing in  our  yard  that  they  wanted  to  see  hitn,  aud  he 
came  round  and  had  an  interview  with  these  men, 
and  they  told  him  that  we  had  two  shipwrights 
engaged  in  our  employment  who  were  known  to  have 
done  ironwork  before  in  Mills  &  Knight's  yard,  and 
that  unless  these  two  men  were  discharged  from  our 
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employmeDt  that  day  all  the  ironworkers  belonging 
to  his  Booiety  would  leave  off  work  that  day,  and 
they  gave  as  the  only  reason  that  these  men  were 
guilty  of  doing  ironwork  in  Mills  &  EInight's  yard. 
«  .  •  The  snbstanoe  of  what  he  said  was  that  they 
were  really  trying  to  put  an  end  to  this  practice  of 
doing  ironwork  by  the  shipwrights,  to  stop  ship- 
wrights being  ensaged  in  ironwork.  That  it  was  not 
from  any  ill-feefing  against  ourselves  nor  against 
any  men  in  particular — Flood  and  Taylor ;  but  they«> 
that  is,  the  boilermakers — ^had  made  up  their  minds — 
or  we  have  made  up  our  minds — that  wherever 
it  is  known  that  any  shipwrights  have  been  engaged 
doing  ironwork,  their  workmen— that  is,  the  lx>iler- 
makers — would  oease  work  on  the  same  ship  on  the 
same  employment.*' 

Then  a  question  was  asked :  **  Did  he  say  anything 
in  regard  to  Flood  and  Taylor  in  respect  of  other 
yards  besides  yours  P  "  and  the  answer  was  :  **  Not  in 
a  particular  sense— in  a  general  sense  that  these  men 
would  be  followed — ^that  these  men  were  known — it 
was  so  difficult  to  get  them  known ;  that  these  men 
were  known,  and  wherever  these  men  were  employed 
the  same  action  would  be  taken  there  as  had  l>een 
taken  in  our  place."  He  also  said :  **  Ton  have  no 
option.  If  you  continue  to  engage  these  men  our 
men  will  leave.  ...  It  was  in  consequence  of 
that  that  the  men  were  discharged.  It  was  the  fear 
of  the  threat  being  carried  out — of  the  men  leaving 
. — the  boilermakers.  If  the  boileroiakers  had  left  or 
had  been  called  out  it  would  seriously  have  impeded 
our  business.  .  .  •  The  threat  to  withdraw  these 
ironworkers  extended  to  every  workman  we  had  in 
our  employment  at  whatever  place."  He  goes  on  to 
eay  (after  an  embarrassing  interruption)  that  "  thi* 
.threat  was  to  withdraw  the  ironworkers  in  the 
employment  of  the  Glengall  Iron  Go.  from  every 
ship  or  every  job  upon  which  the  Glengall  Iron  Co. 
were  engaged  on  which  the  men  of  their  uoion  were 
empl<»yed  " 

Mr.  Edmonds,  the  foreman  of  the  Glengall  Iron 
Co.,  deposed  as  follows:  '*  Mr.  Allen  has  come  here, 
and  says  that  if  those  two  men  '* — that  is,  Flood  and 
Taylor — '*  are  not  discharged,  all  of  the  ironmen  will 
knock  off  work  or  be  call^  out.  I  will  not  be  sure 
what  term  he  used.  I  asked  Mr.  Allen  the  reason 
why.  He  said  because  those  two  men  have  been 
working  at  Messrs.  Mills  &  Knight's  on  ironworks. 
I  told  him  I  thought  it  was  very  arbitrary  on  his 
.part  to  do  anything  like  that.  I  told  him  I  thought 
it  was  not  right  that  Messrs.  Mills  &  Knight's  sins 
should  be  visited  upon  us." 

*'  Q. — Did  anything  else  take  place  ? 

"^. — For  the  reason  that  we  were  not  employing 
the  shipwrights  on  ironwork,  and  never  had  done  su 
— not  at  the  Glengall.  There  was  a  lot  of  other 
conversation,  but  that  is  not  material  to  this  case. 
He  says  that  was  the  case,  and  if  these  men  were  not 
discharged  their  men  would  be  called  out  or  '  knocked 
off.'  I  will  not  be  sure  what  term  he  used.  Me  and 
Mr.  Allen  had  a  few  words,  but  that  is  immaterial 
to  this.  I  think  that  is  all  that  is  material  to  this 
case. 

**  Q. — Was  anything  said  about  other  yards  P 

**  A, — Yes.  When  I  spoke  about  it  not  being 
Tight  to  visit  Mills  &  Knight's  sins  on  us,  he  said 
the  men  wou^d  be  called  out  from  any  yard  they 
went  to — they  would  not  be  allowed  to  work  any- 
where in  London  river." 

As  I  have  said,  in  the  face  of  this  evidence,  how 
anyone  can  doubt  that  it  was  the  communication 
made  by  AUen  that  caused  the  dismissal  of  these  two 
men  I  am  not  able  to  understand,  and  in  what  I  havn 
to  Day  hereafter  I  shall  assume,  as  proved — or,  at  all 
events,  as  established — by  evideiice  proper  to  be  sub- 


mitted to  a  jury,  that  it  was  Allen  who  caossd  tb 
dismissal  of  the  plaintiffiB. 

The  first  objection  made  to  the  plaintiffi*  right  t» 
recover  for  the  loss  which  they  thus  undrntbts^f 
suffered  is  that  no  right  of  the  plaintiffi  wai 
infringed,  and  that  the  right  oontended  for  on  tiuir 
behalf  is  not  a  ri^ ht  recognized  by  law,  or  at  ift 
events  only  such  a  nght  as  everyone  else  is  entitled  ii% 
deprive  them  of  if  they  stop  short  of  physical  vidlsaet' 
or  obstruction.  I  think  the  right  to  empbf  ik« 
labour  as  they  will  is  a  right  both  recogmied  by  te  \ 
law  and  sufficiently  guarded  by  its  proviiioiu  t| 
make  any  undue  interference  with  that  right  at-, 
actionable  wrong. 

Very  early  authorities  in  the  law  have  reoogmnij 
the  right,  and  in  my  view  no  authority  can  be  fosai 
which  questions  or  qualifies  it.    The  8ch< 
who  complained  that  his  scholars  were  beuig 
and    brought   an   action ;    the    quarry-ownsr 
complained  that  his  servants  were  being  menaced 
molested,  were  both  held  to  have  a  right  of  adiofc? 
And  it  appears  to  me  that  the  importance  of  tf 
cases  and  the  principle  established  by  them  has 
been  sufficiently  considered.    It  is  said  that  thi 
of     violence     or   actual     violence     were    nnlsi 
means ;  the  lawfulness  of  the  means  I  will 
hereafter.    But  the  point  on  which  these 
important  is  the  existence  of  the  right.    It 
the  schoolmaster  who  was  assaulted ;  it  was  not  €h|, 
quarry-owner  who  was  assaulted  or  threatened ; 
nevertheless,  the  schoolmaster  was  held  entided 
bring  an  action  in  respect  of  the  loss  of 
attending    his    school,    and   the   quarry-owner 
respect  of  the  loss  of  workmen  to  lus  quarry.   Thl| 
were  third  persons;    no  violence  or  threats  «M 
applied  to  them,  and  the  cause  of  action,  which  thi 
had  a  right  to  insist  oo,  was  the  indirect  effect  spo^l 
themselves  of  violence  and  threats  applied  to  othaca 

In  my  view  there  are  binding  authorities  to  dM 
that  the  preliminary  question — namely,  wbsAl 
there  was  any  right  of  the  plaintiffis  to  pursue 
calling  unmolested,  must  be  answered  in  the  affini 
ative.  The  question  of  what  is  the  right  invw' 
would  seem  to  be  reasonably  answered,  and 
universality  of  the  right  to  all  her  Majesty's  • 
jects  seems  to  me  to  be  no  argument  asainst 
existence.  It  is,  indeed,  part  of  that  freedom  fm 
restraint,  that  liberty  of  action  which,  in  my  n 
may  be  found  running  through  the  principles  of 
law. 

As  I  have  said,  I  will  deal  separately  botii  witii 
remedy  for  the  infringement  of  that  right,  if  it 
been  infringed,  and  with  the  means. 

Upon  this  part  of  the  case  I  wish  to  quote 
make  my  own  the  language  of  Bramwell,  £,  in 
V.  DruiU  and  Others,   10  Cox  C.  0.  592,  at 
**  When  the  law  gave,  or  rather  admOwledged 
right,  it  provided  a  punishment  or  a  remedy  for 
violation  of  that  right.    That  was  a  oaidinal  role 
an  obvious  one.    The  old  expression  that '  there 
no  wrong  without  a  remedy'  might  also  be  i 
preted  to  mean  that  there  was  also  no  right  wil 
a  remedy.     Sometimes  the  remedy  was  by  a  cri 
proceeding,  sometimes  by  a  civil  action,  som< 
by  both.    Having  made  those  geni^  ramaria 
would  make  another,  which  was  also  familiar  ti 
Englishmen — ^namely,  that  there  was  no  right  in 
country  under  our  laws  so  sacred  as  the  ; ' 
personal  liberty.     No  right  of  property  or 
about  which  there  had  been  so  much  dtoU 
was  so  sacred  or  so  carefully  guarded  by  the  U 
this  land  as  that  of  personal  liberty.     They 
quite  aware  of  the  pains  taken  by  the  oonunon 
by  the  writ,  as  it  was  called,  of  Aoieas  corput^ 
supplemented  by  statute,  to  secure  to  every  mao 
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freedom — ^that  he  should  not  be  put  in 
prison  without  Liwf  ol  cause,  and  that  if  he  was  he 
flboald  be  brought  before  a  competent  magistrate 
vxthin  a  giyen  time  and  be  set  at  liberty  or  undergo 
ranishment.  But  that  liberty  was  not  liberty  of  the 
lody  only.  It  was  also  a  liberty  of  the  mind  and 
viU;  and  the  liberty  of  a  man's  mind  and  will,  to 
Bfty  he  should  bestow  himself  and  his  means,  bis 
tilents  and  his  industry,  was  as  much  a  subject  of 
tite  law's  protection  as  was  that  of  his  body. 
Generally  speaking,  the  way  in  which  people  had 
cDdeaYOured  to  control  the  operation  of  the  minds  of 
men  was  by  putting  restraints  on  their  bodies,  and 
therefore  we  had  not  so  many  instances  in  which  the 
liberty  of  the  mind  was  vindicated  as  was  that  of 
the  body.  Still,  if  any  set  of  men  agreed  among 
tliemselTeB  to  coerce  that  liberty  of  mind  and 
flu>ught  by  compulsion  and  restraint,  they  would  be 
gmlty  of  a^  criminal  offence — namely,  that  of  con- 
iplring  against  the  liberty  of  mind  and  freedom  of 
vill  of  those  towards  whom  they  so  conducted  them- 
nlves.  He  was  referring  to  coercion  or  compulsion, 
•omething  that  was  unpleasant  and  annoying  to  the 
mind  operated  upon,  and  he  laid  it  down  as  clear 
end  undoubted  law  that  if  two  or  more  persons 
■greed  that  they  would  by  such  means  co-operate 
together  against  that  liberty  they  would  be  guUty  of 
tn  indictable  offence." 

It  is  said  indeed  that  an  action  for  the  infringe- 
ment of  such  a  right  is  a  novelty,  but  I  do  not  concur 
that  it  is,  or  that  if  it  were,  it  would  be  a  sufficient 
ligament.  The  whole  history  of  the  action  upon  the 
ease  from  the  13  Edward  1,  c.  24,  downwards,  affirms 
the  principle  that  where  cases  fall  under  the  same 
nght  and  require  a  like  remedy  new  precedents  should 
be  created. 

So  in  Faaley  v.  Freeman,  3  T.  E.  51,  at  p.  63, 
^^Ashursty  J.,  ''another  argument  which  has 
been  made  use^  of  is  that  tMs  is  a  new  case, 
and  that  there  is  no  precedent  for  such  an  action. 
Wbcse  cases  are  new  in  their  principle,  there  I 
idmit  that  it  m  necessary  to  have  recourse  to  leg^- 
Istire  interposition  in  order  to  remedy  the  grievance ; 
bat  where^  the^  case  is  only  new  in  instance  and  the 
onlyqueetion  is  upon  the  application  of  a  principle 
reoognised  in  the  law  of  such  new  case,  it  will  be  just 
as  oompetent  to  courts  of  justice  to  apply  the  prin- 
eifds  in  any  oase  that  may  arise  two  centuries  hence, 
as  it  was  two  centuries  ago." 

First  it  is  said  that  the  company  were  acting  within 
their  l^gal  rights  in  dischamng  the  plaintiffs.  So 
they  were,  but  does  that  afreet  the  question  of  the 
niponsibility  of  the  person  who  caused  them  so  to 
act  by  the  means  he  used  P  The  scholars  who  went 
away  from  the  school  were  entitled  to  do  so.  The 
miners  were  entitled  to  cease  working  at  the  quarry. 
The  natiTes  were  entitled  to  avoid  running  the  risk  of 
bobg  shot.  But  the  question  is.  What  was  the  cause 
oi  theb  thus  exerdsinff  their  legal  right  P 

The  question  must  be  whether  what  was  done  in 
fact,  snd  what  did  in  fact  procure  the  dismissal  of  the 
plaintiff,  was  an  actionable  wronff  or  not.  I  have 
never  heard  that  a  man  who  was  dismissed  from  his 
service  by  reason  of  some  slander  could  not  maintain 
an  action  against  the  slanderer  because  the  master 
hid  a  l^gal  right  to  discharge  him. 

In  treating  the  question  I  can  desire  no  more  apt 
exposifion  of  the  law  than  what  is  contained  in 
Bowen,  L.J.'s,  admirably-reasoned  judgment  in  the 
ifogttf  case  in  the  Court  of  Appeal.  '*  Intimidation, 
obstruction,  and  molestation  are  forbidden ;  so  is  the 
Btentional  procurement  of  a  violation  of  individual 
lightly  oontractual  or  other,  assuming  always  that 
ttsre  It  no  just  cause  for  it.  The  intentional  driving 
iWBy  of  costomers-by  show  of  violence:  TarleUm  v. 


McOawley,  Peake  N.  P.  C.  270;  the  obstruction  of 
actors  on  the  stage  by  preconceived  hissiug :  Clifford  v. 
Brandon,  2  Gamp.  358 ;  Gregory  v.  Brunsivick,  6  Man. 
&  G.  205;  the  disturbance  of  wild  fowl  in  decoys 
by  the  firing  of  guns :  Carrington  v.  Taylor,  11  East 
571;  a,ud  Keeble  v.  Hickeringiil,  11  East  574n ;  the 
impeding  or  threatening  servants  or  workmen :  Garret 
V.  Taylor,  Oro.  Jac.  567 ;  the  inducing  persons  under 
personal  contracts  to  break  their  contracts :  Bowen  v. 
Hall,  29  W.  R  367,  6  Q.  B.  D.  333 ;  Lumley  v.  Gye, 
1  W.  B.  432,  2  Ell.  andBL  216;  all  are  instances  of 
such  forbidden  acts.*' 

It  will  be  observed  that  in  what  Bowen,  L.J.,  says, 
intimation,  obstruction,  or  molestation,  or  intentional 
procurement  of  a  violation  of  individual  rights,  con- 
tractual or  other  (always  assuming  that  there  is  no 
just  cause  for  it),  are  each  of  them,  where  damas^e 
has  been  caused,  actionable  wrongs.  And  so  Sir 
William  Erie  in  a  passage  quotf^d  by  the  late  Master 
of  the  Rolls  (Lord  Esher)  points  out  that  **  every 
person  has  a  right  under  the  law,  as  between  himself 
and  his  fellow-subjects,  to  full  freedom  in  disposing 
of  his  own  labour  or  his  own  capital  according  to  his 
will.  It  follows  that  every  other  person  is  subject 
to  the  correlative  duty  arising  therefrom,  and  is  pro 
hibited  from  any  obstruction  to  the  fullest  exercise  of 
this  right  which  can  be  made  compatible  with  the 
exercise  of  similar  rights  by  others.  Every  act  causing 
an  obstruction  to  another  in  the  exercise  of  the  right 
comprised  within  this  description,  done,  not  in  the 
exercise  of  the  actor's  own  right,  but  for  the  purpose 
of  obstruction,  would,  if  damage  should  be  caused 
thereby  to  the  party  obstructed,  be  a  violation  of  this 
prohibition." 

The  Lord  Justice  was  too  keen  a  reasoner  not  to 
observe  that  the  words  <*  without  just  cause  or 
excuse,"  which  he  had  used,  required  exposition  to 
render  his  reasoning  complete,  and  accordingly  he 
explains  in  another  part  of  his  judgment  what  his 
view  was  of  malice.  His  lordship  thus  describes 
the  state  of  mind  which  in  his  view  would  nega- 
tive just  cause  or  excuse :  Mogul  Steamship  Co, 
V.  McGregor,  Gow,  <fc  Co,,  37  W.  R.  766,  at  p. 
760,  23  Q.  B.  D.  598,  at  p.  613.  "Now,  in- 
tentionally to  do  that  which  is  calculated  in  the 
ordinary  course  of  events  to  damage,  and  which 
does,  in  fact,  damage  another  in  that  other  person's 
property  or  trade,  is  actionable  if  done  without  just 
cause  or  excuse.  Such  intentional  action  when  done 
without  just  cause  or  excuse  is  what  the  law  calls  a 
malicious  wrong :  see  Bromage  v.  Froaser,  4  B.  &  C. 
247  ;  Capital  and  Counties  Bank  v.  ffenty,  per  Lord 
Blackburn,  31 W.  R.  165,  7  App.  Gas.  741,  at  p.  772." 

I  must,  for  my  own  part,  disclaim  the  idea  that 
vou  can  get  rid  of  observations  such  as  these  in  the 
learned  judge's  judgment  by  saying  that  they  are 
obiter.  Of  course*  one  is  familiar  with  the  observa- 
tion that  such-and-such  an  opinion  expressed  by  a 
learned  judge  was  not  necessary  for  the  decision  of 
the  case.  Sut  where  a  distinction  is  being  drawn 
between  what  is  lawful  and  what  is  not,  and  where, 
as  in  this  case,  the  observations  form  part  of  the 
reasoning  by  which  the  conclusion  is  arrived  at, 
it  appears  to  me  that,  whichever  way  the  decision 
may  be,  one  part  of  the  judgment  is  as  much  an 
authoritative  exposition  of  the  law  as  the  other. 

Now,  it  will  be  observed  that  Bowen,  L. J.,  points 
out  that  not  only  contractual  rights  are  compre- 
hended within  his  view,  but  other  rights,  such  as  the 
right  to  carry  on  the  business  of  an  actor  and  the 
like. 

In  the  same  case,  when  appealed  to  this  House,  40 
W.  R.  337,  [1892]  A.  G.  25,  it  ap^«'ars  to  me  that 
the  principle  upon  which  that  decision  was  arrived 
at  is  an  important  one,  as  excluding  what  is  herf 
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saggested  to  be  lawful.  I  myself  asked  in  that  case : 
'*  What  legal  right  is  interfered  with  P  What  ooeroion 
of  the  mind  or  will  or  of  the  person  is  effected  ?  All 
are  free  to  trade  upon  what  terms  they  will,  and 
nothing  has  been  done,  except  in  rival  trading,  whioh 
oan  be  supposed  to  interfere  with  the  appellants'  inte- 
rests." Lord  Watson  pointed  out  that  the  withdrawal  of 
agents  at  first  appeared  to  him  to  be  a  matter 
attended  with  dimculty,  but  that,  on  consideration, 
he  was  satisfied  that  it  ooald  not  be  regarded  as  an 
illegal  act.  **  In  the  first  plaoe,  it  was  impossible 
that  any  honest  man  could  unpartiaUy  discharge  his 
duty  of  finding  freights  to  parties  who  occupied  the 
hostile  position  of  the  appellants  and  respondents ; 
and  in  the  seooud  place  the  respondents  gave  the 
agents  the  option  of  continuing  to  act  for  one  or 
other  of  ihem  in  circumstances  whioh  placed  the 
appellants  at  no  disadvantage."  And  he  added: 
**  That  it  had  not  been  proved,  and  not  been  sug- 
gested, that  the  respondents  used  either  misrepre- 
sentation or  compulsion  for  thep.  urpoee  of  obtaining 
the  object  of  theur  combination"  And  Lord  BramweU 
begins  his  judgment  by  saying  that  the  plaintiffiB  in 
that  case  "did  not  complain  of  any  trespass,  vio- 
lence, force,  fraud,  or  breach  of  contract,  nor  of  any 
direct  tort  or  violation  of  any  right  of  the  plaintiffd, 
like  the  case  of  firing  to  frighten  birds  from  a 
decoy ;  nor  of  any  act,  the  ultimate  object  of  which 
was  to  injure  the  plaintiffiB,  having  its  origin  in  malice 
or  ill-will  to  Uiem."  Lord  Morris  expressed 
his  intention  to  adopt  entirely  the  prmciples 
laid  down  by  Bowen,  L. J. ;  and  Lord  Maonaghten 
read  and  adopted  Lord  Bramwell's  judgment. 
Lord  Field  justifies  his  opinion,  which  he  says  may 
be  supported  upon  the  principles  laid  down  in  KethU 
V.  Hickeringilt,  as  to  which  I  shall  have  a  word  to  say 
hereafter.  Bat  he  goes  on  to  say  that  <*  Everything 
that  was  done  by  the  respondents  was  done  in  the 
ecercise  of  their  right  to  carry  on  their  own  trade, 
and  was  bond  fide  so  done.  There  was  not  only  no 
malice  or  indirect  object  in  fact,  but  the  existence  of 
the  right  to  exercise  a  lawful  employment  in  the 
pursuance  of  which  the  respondents  acted,  negatives 
the  presumption  of  malice  which  arises  when  the  pur- 
posed infiictionof  loss  and  injury  upon  another  cannot 
be  attributed  to  any  legitimate  cause,  and  is  therefore 

gresumably  due  to  nothing  but  its  obvious  object  of 
arm."  And  Loid  Hannen  says  *'  that  he  considered 
that  a  different  case  would  have  arisen  if  the  evidence 
had  shown  that  the  object  of  the  defendants  was  a 
malicious  one — namely,  to  injure  the  plaintiff, 
whether  they,  the  defendants,  should  be  benefited  or 
not."  And  he  concluded  his  judgment  by  saying 
'*  that  it  appears  to  him  that  in  that  case  there  was 
nothing  indicating  an  intention  to  injure  the  plain- 
tiffs, except  in  so  far  as  such  injury  would  be  the 
result  of  the  defendants  obtaining  for  themselves  the 
benefits  of  the  carrying  trade,  by  giving  better  terms 
to  customers  than  their  rivals,  the  plaintiffs,  were 
willing  to  offer." 

I  have  b^en  careful  to  call  attention  to  the 
opinions  of  the  noble  and  learned  lords,  not  only 
because  I  think  a  use  has  becoi  made  of  the  decision 
in  that  case  which  is  not  justified  by  anything  in  the 
opinions  delivered,  but  rather  because  I  think  that 
upon  the  principles  I  have  indicated  before,  these 
opinions  form  a  very  considerable  body  of  authority, 
that  if  the  elements  which  each  noble  lord  in  turn 
pointed  out  did  not  exist  in  that  case  had,  in  fact, 
existed,  the  decision  would  have  been  the  other 
wav. 

J  do  not  think  that  the  case  of  Keehle  v.  Hickeringill 
stands  alone,  though  if  it  did,  considering  who 
decided  it,  and  that  certainly  in  later  years  it  has 
bteu  UlV^^  qnntpd  Hud   c'  nriiented  on,  and  never 


until  now,  so  far  as  I  am  aware»  criticised  or 
questioned,  I  should  be  quite  content  to  rel^  opos 
tne  authority  of  so  profound  a  lawyer  as  Sir  Ms 
Holt,  and  such  an  expositor  as  he  was  of  the  ipni 
of  freedom  whioh  runs  through  tbe  English  Isv; 
but  it  will  be  also  obeerved  that  in  this  Houses  Lidi 
BramweU  and  Field  and,  in  the  Court  of  ^ipeil, 
Bowen,  L.J.,  assume  it  to  be  ffood  law. 

It  is  interesting  to  observe  toat  that  oaee  hie  b«B 
recognized  and  acted  upon  in  the  American  cook, 
where  these  questions  of  capital  and  labour  hsve  not 
infrequently  arisen. 

In  f^alker  v.  Oontn,  107  Mass.  555,  it  vis  held 
that  an  action  of  tort  would  lie  upon  a  oount  sikgiflff 
that  the  plaintiff  was  a  manufacturer  of  shoee,  Bin 
for  the  prosecution  of  his  business  it  was  neoeseHj 
for  him  to  employ  many  shoemakers ;  that  the  dste- 
dant  well  knowing  this,  did  unlawfully,  and  withotl 

t'ustifiable  cause,  molest  him  in  carrying  on  the  sad 
msiness  with  tiie  unlawful  purpose  of  prevantim 
him  from  carrying  it  on,  and  wilfully  induced  ms^ 
shoemakers  who  were  in  his  employment,  and  othen 
who  were  about  to  enter  into  it,  to  abandon  it  wi&- 
out  his  consent  and  against  his  will,  and  that  thenbf 
he  lost  their  services  and  the  profits,   dbc,  to  he 
derived  therefrom,  and  was  put  to  expense,  fte.  The 
second  count  alleges  contracts  between  the  pUnliff 
and  the  shoemakers  to  make  stock  into  shoes,  sadthit 
the  defendant  "  well  knowing  this,  with  the  milavfdl 
purpose  of  preventing  him  (we  plaintiff)  from  ceny* ; 
ing  on  his  business,  induced  them  to  retam  the  otoA ; 
unfinished  to  the  factory,  and  to  neglect  and  lefsn  \ 
to  make  it  into  shoes  as  they  had  agreed  to  d&*i 
The  third  count  alleges  the  defendant  enticed  sisft  | 
procured  a  shoemaker  in  the  plaintiff's  service  efsftj 
employment  who  had  agreed  to  make  three  ossee  of  I 
shoes  to  leave  the  plaintiff's  service  and  empLoyinaii ; 
There  was  a  demurrer  to  the  declaration,  and  ttii  | 
demurrer  was  allowed  in  the  superior  court,  when*  j 
upon  the  plaintiff  appealed.    WeUs,  J.,  after  dUSaf 
Uom,  Dig.  Action  on  the  ooue  il.,  "in  all  cases vheMft; 
man  has  a  temporal  loss  or  damage  by  the  wrong  d ; 
another,  he  may  have  an  action  on  the  case  to  hS; 
repaired  in  damages,"  goes  on  to  review  in  cHm 
KeehU  v.   Hickeringill,    11  East  574n;    Tarldmt. 
McGawley,  Peake  270 ;  Grem  v.  BuUon^  2  C.  IL  iH 
707;    QunUr  v.  Astor,  4  J.  B.  Moore  12;  Arf  v. 
Aldridge,  Oowp.  54;  Shaoherd  v.  Wakeman,  Sid.  79; 
Winemore  v.  Qreenhank,  Willes  577 ;  Lundey  T.Offt^t 
En.  &  B.  216.    He  overruled  the   demnzrer,  sal 
holding  t^t  the  declaration  sufficiently  alleged  (1) 
intentional  and  wilful  acts ;  ^2}  calculated  to  csnee 
damage  to  the  plaintiff  in  his  lawful  bu^nese;  (^ 
done  with  the  uxuawf  ul  purpose  to  cause  such  f 


and  loss  without  right  or  justifiable  cause  on  the  sail 
of  the  defendant  (which  constitutes  malice);  snd(4 
actual  damage  and  loss  resulting,  held  that  each  of 
the  three  counts  disclosed  a  good  cause  of  aotioa. 
"  This  decision,"  continues  the  learned  julge,  **  doei 
not  apply  to  a  case  of  interference  by  way  of  fdaoS^ 
advice,  honestly  given ;  nor  is  it  in  denial  of  the  n^ 
to  free  expression  of  opinion.  We  have  no  ocossMft 
now  to  consider  what  would  oonstitute  justifishls 
cause." 

Benton  v.  Pratt,  2  Wend.  385,  and  Sice  ▼.  Jfoslft 
0.  A.,  State  of  New  York,  21  Sickels  82  (66  K.  T-ll 
were  both  cases  where  the  defendant,  through  km 
words,  caused  a  third  person  who  had  entered  v^ 
contracts  of  sale  (in  the  first-named  case  of  cheese,  is 
the  second  of  hogs)  void  by  the  Statute  of  Frauds,  to 
break  such  contracts.  An  action  was  held  tolieii 
each  case. 

In  Biachy  v.  Dunlap,  22  Amer.  Bep.  475,  it  was  hdl 
that  exemplary  damages  could  be  reooTored  hmn  s 
defendant  who  knowingly  procured  a  servant  to  les<9 
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•  aaiter  whom  the  had  oontraoted  to  aetve  without 
«f«baiDg  actually  in  his  employment.  LunUey  ▼. 
Qfp  k  here  taken  as  having  laid  down  the  law  on 
VMSohjeot. 

In  Angle  y.  Chicaao,  Ac,  Cb.,  161  T7.  8.  Bep.  6,  it  was 
•D^  that  the  United  States  had  granted  lands  in  the 
ftrteofWisonnsinin  aid  of  the  constraction  of  railways, 
lbs  State  of  Wisoonsin  had  granted  a  portion  of  these 
Jnds  to  the  defendant  oompany  for  the  purpose  of 
aoDstnicting  a    particular   railway.      It   had    also 

Sated  other  lands  to  another  oompany,  the  Portage 
,  to  OQusU'uot  another  and  somewhat  ooinpeting 
ailway;  this  latter  raOway  was  to  be  completed 
vithin  a  certain  time.  This  could  not  be  done,  and 
fte  State  of  Wisconsin  enlarged  the  time  for  com- 
pMoD.  The  Portage  Oa  then  employed  the  plaintiff 
to  complete  the  line,  and  he  was  actively  prosecuting 
tbs  wcdk  when  the  defendant  company,  conspiring 
vith  certain  officials  of  the  Portage  Ck>.,  induced  the 
Stste  of  Wisconsin  to  revoke  the  concession  to  the 
Portage  Co.,  whereby  the  plaintiff  lost  lus  employ- 
Mnt.  He  accordingly  brought  his  action.  The 
soort  held,  foUowinsr  Lundey  v.  Oye  and  Bowen  v. 
BaU,  that  the  defendant  company  were  liable  to  the 
yliiiitiff. 

I  now  revert  to  that  ^art  of  the  case  which  I  admit 
IsB  to  be  carefuUy  considered :  whether  in  what  the 
Mndant  did  in  order  to  procure  the  dismissal  of  the 
ahintifb  he  oame  within  any  of  the  rules  which  have 
wen  laid  down  in  the  cases  quoted.  Now,  to  my 
snnd,  he  was  jBH^ty  of  intimidation(and  coercion 
^nmgh  that  intimidation.  In  using  that  word 
"intimidatiop"  I  am  not  using  it  in  the  technical 
snso  which  the  statutes  upon  Sie  subject  have  been 
ssnotmed  to  mean ;  I  will  explain  in  what  sense  I  do 
aadentand  the  woid,  but  in  passing  I  must  deprecate 
fte  bnguage  which  has  been  used  to  minimize  the 
Act  of  what  Allen  said.  I  observe  it  is  described 
M '* inconvenience."  That  is  not  how  it  is  described 
W  the  witness.  Edmonds,  the  foreman  of  the 
Ongall  Go.,  thus  describes  what  would  have  been 
fte  sffoct  upon  the  business  of  the  firm.  He  says : 
**IlMy  were  rather  busy  just  then  with  the  botler- 
ftskets;  that  they  employed  three  times  as  many 
Msrmakers  as  ohipwrights ;  and  if  the  boiler- 
■skan  had  knocked  off  work  or  struck,  it  would 
ksvB  stopped  the  business  of  the  company  altogether 
— CBtizery — at  that  time,  and  that  it  was  a  very 
wions  matter  to  the  firm,  and  that  the  discharge  of 
fte  BMn  was  in  order  to  prevent  their  having  to  stop 


It  sseow  to  ma  very  obvious  to  ask  whether  the 
to  do  that  whidi  will  have  such  an  effect  as 
I  described  is  a  coercion  of  the  will  or  not. 
nere  good  workmen  and  of  good  character ; 
ftty  were  working,  even  according  to  Allen*s  own 
j^»  at  their  own  trade  as  shipwrights,  but  they  had 
Mked  vpcai  a  former  occasion  for  a  different 
Mdoysr  upon  an  iron  ship. 

I  think  the  dissatisfaction  among  the  boiler- 
■skais  at  these  two  men  being  employed  has  been 
pcatly  eocaggerated.  The  man  Elliott,  who  actually 
■Bt  lor  ADen,  gives  this  account  of  it :  <*  We  were 
having  a  talk  together  at  breakfast-time,  and  some 
if  them  felt  dissatisfied  about  it.  Some  of  them  said 
w  had  better  leave  our  work.  I  said, '  Do  not  do 
Wthing  of  the  kind.'  ...  I  senta  telegram  to 
Idsn.  .  .  .  When  I  met  Mr.  Allen  at  breakfast- 
isM  the  next  morning  he  said  to  me :  *  Well,  whatis 
tUi  here  Utile  bit  of  a  trouble  here?'  <  Well,'  I 
■id, '  the  chaps  are  dissatisfied  about  these  here  two 
piaintiflii.  Flood  and  Taylor,  being  in  the  habit  of 
serking  over  at  Mills  ft  Knight's.'  '  WeU,'  he  said, 
'what  do  tbey  want  P '  *  Some  of  them  are  saying 
ftej  are  going  to  leave  their  wr*        He  says,  *  The 


best  thinff  you  can  do  is  to  go  in  and  tell  them  not 
to  leave  their  work  untQ  thi^  are  settled ;  wait  and 
see  how  things  settle.'  I  said,  *  Yeiy  good,  I  will 
tell  them  what  you  sajjr  now.' " 

The  cross-examination  is  important  with  referonce 
to  what  took  place  afterwards,  and  as  exhibiting  the 
extent  and  degree  to  which  even  some  of  the  men— 
for  it  goes  no  further— expressed  their  wishes.  The 
learned  counsel  asks :  "  Their  wishes  were  that  these 
men,  whose  conduct  they  objected  to  at  Mills  & 
Knight's,  should  not  be  kept  in  the  same  employ 
with  themselves.  ^.— Oh,  no.  Q.— That  was  the 
feeling,  was  it  not.  -4.— No.  Q.— Well,  let  me 
understand.  A.— They  did  not  say  they  should  not 
be  kept  in  the  employ  of  the  firm  at  all.  Q.— They 
did  not  say  they  should  not  be  kept  on  the  job  on 
which  they  were  being  employed.  *  A.— They  did 
not  wish  them  among  our  midst.  Q, — Working  on 
the  same  ship.    A. — Tes." 

It  will  be  observed  how  limited  are  the  numbers  in 
respect  of  which  the  allegation  of  discontent  is  put 
forward,  and  it  will  be  observed  that  this  witness 
entirely  repudiated  any  wish  to  prevent  these  men 
being  employed,  but  even  that  wish  is  limited  to  the 
desire  that  they  should  not  be  employed  upon  the 
same  ship.  But  perhaps  the  most  astonishing  part 
of  the  case  is  to  be  found  in  Allen's  own  evidence. 

Allen  denies  that  he  had  ever  said  anything  about 
the  men  being  called  out.  He  denies  in  terms  that 
he  said  the  same  thing  would  happen  in  any  yard 
whero  the  two  men  were  employed.  He  denies  that 
he  used  that  memorable  language,  "  We  have  made 
up  our  minds  that  wherever  it  is  known  that  thero 
are  any  shipwri^^hts .  who  have  been  engaged  doing 
ironwork  the  boilermakers  will  leave  work  in  that 
vard."  fieiug  asked  whether  he  wished  the  step  to 
oe  taken  of  the  two  men  being  discharged,  he  said, 
'*  He  had  no  such  thought  floating  in  his  mind  at  the 
time."  This  is,  of  course,  in  direct  conflict  with  the 
evidence  given  by  the  manager  and  the  foreman  of 
the  Gleuj^all  Co.,  but,  as  I  have  said,  the  credibility 
of  the  witness  was  for  the  jury  and  not  for  me. 

And  now  it  is  important  to  call  attention  to  the 
exact  question  whioh  was  left  to  the  jury.  Kennedy, 
J.,  said :  **  The  question  that  I  want  you  to  answer 
is  that,  if  you  find  he  induced  the  Olengcdl  Iron  Co,  by 
the  threat  which  i$  suggested  by  the  plaintiffs  of  calling 
out  all  the  men  on  strike^  and  he  continued  in  that 
course  of  conduct  if  there  was  any  attempt  to 
employ  them  again,  did  he  do  that  with  the  malicious 
intention  which  I  have  endeavoured  to  explain — that 
is,  merely,  not  for  the  purpose  of  forwarding  that 
which  he  believed  to  be  his  interest  as  a  delegate  of 
his  union  in  the  fair  consideration  of  tibat  interest, 
but  for  the  purpose  of  injuring  these  plaintiffs,  and 
preventing  them  doing  that  which  they  were  each  of 
them  entitled  to  do."  Observe  the  phrase  used  : 
*'  the  threat  suggested  by  the  plaintiff  of  calling  out 
all  the  men  on  strike,"  and  that  that  induced  toe 
Qlengall  Iron  Co.  to  discharge  the  plaintiff,  and  yet 
it  is  said  that  Allen's  threat  had  nothing  to  do  with 
the  discharge  of  the  plaintiffB.  It  will  be  observed 
that  Kennedy,  J.,  draws  a  distinction  between  the 
conduct  which  he  assumes  to  be  lawful  on  Allen's 
part  to  do  what  he  did  do  if  it  were  merely  f6r  the 
purpose  of  forwarding  that  which  he  believed  to  be 
his  interest  as  a  delegate  of  his  union  in  fair  con- 
sideration of  that  interest  on  the  one  hand,  and  on 
the  other  hand  his  conduct,  if  what  he  did  was  done 
for  the  purpose  injuring  these  plaintiffs. 

It  appears  to  me  that  that  is  a  direction  of  whioh 
the  defendants  cannot  complain,  since  it  puts  what  is 
to  my  mind  an  alternative  more  favourable  to  them. 
In  my  view  his  belief  that  what  he  was  doing  was  for 
his  interest  as  a  delegate  of  his  union  would  not  justify 
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the  doiog  of  what  he  did  do.  It  is  alleged,  and  to 
my  mind  and  to  the  mind  of  the  jury  proyed,  that 
the  employers  were  compelled  under  pressure  of  the 
threats  that  he  used  to  discharge  the  plaintififo. 

I  have  not  used  the  word  "  intimidated  "  because  I 
observe  the  learned  judge  says  there  was  no 
intimidation  in  a  legal  sense.  If  what  was  meant 
by  that  was  that  there  was  no  threat  of  violence  to 
person  or  property,  it  is  true,  but  the  word  "  intimi- 
dation "  is  not  always  to  be  construed  as  it  has  been 
construed  under  0  Geo.  4,  c.  129.  The  construction 
of  it  in  that  statute  flowed  from  the  other  words 
with  which  the  word  "  intimidate  **  is  associated ;  and 
if,  withoat  using  the  word  ''intimidate,*'  that  which 
was  held  out  as  the  inducement  to  dismiss  the  plain- 
tiffd  was  that  such  a  stoppage  of  the  works  should  be 
oooasioned  as  that  the  business  of  the  company  would 
seriously  suffer,  I  should  think  that  would  be  a 
thing  which  would  be  likely  to  produce  fear  of  the 
'  consequences  of  the  company  retaining  them  in  their 
employment,  and  a  company  which  abstained  from 
doing  so  by  reason  of  that  fear  would  justly  be 
described  as  "  intimidated." 

But  the  objection  made  by  the  defendants  appears 
to  be  that  the  word  **  malicious  "  adds  nothing,  that 
if  the  thing  was  lawful  it  was  lawful  absolutely,  if  it 
was  not  lawful  it  was  unlawful ;  the  addition  of  the 
word  **  malicious "  can  make  no  difference.  The 
faUacy  appears  to  me  to  reside  in  the  assumption  that 
everything  must  be  absolutely  lawful  or  absolutely 
uulawf ul.  There  are  many  things  which  may  become 
lawful  or  unlawful  according  to  circumstances. 

In  a  decision  of  this  House  {Corporatum  of  Bradford 
V.  Pickles,  44  W.  R.  190,  [1896]  A.  C.  687)  it  has  un- 
doubt«^dly  been  held  that  whatever  a  man's  motives 
may  be,  he  may  dig  into  his  own  land  and  divert  sub- 
terranean wat^  which  but  for  his  so  treating  his  own 
land  might  have  reached  his  neighbour's  land.  But 
that  is  because  the  neighbour  had  no  right  to  the  flow 
of  the  subterraneMU  water  in  that  direction,  and  he 
had  an  absolute  right  to  do  what  he  would  witb  his 
own  property.  But  what  analogy  has  such  a  case 
with  the  intentional  inflicting  of  injury  upon  another 
person's  property,  reputation,  or  lawful  occupation? 
To  dig  into  one's  own  land  under  the  circumstances 
stated  requires  no  cause  or  excuse.  He  may  act  from 
mere  caprice,  but  his  right  on  his  own  land  is  abso- 
lute so  long  as  he  does  not  interfere  with  the  rights 
of  others. 

But  referring  to  Bowen,  L. J.'s,  observation,  which 
to  my  mind  is  exactly  accurate,  *'  in  order  to  justify 
the  intentional  doing  of  that  which  is  calculated  in 
the  ordinary  course  of  events  to  damage,  and  which 
does,  in  fact,  damage  another  in  that  other  person's 
pi  operty  or  trade  "  you  must  have  some  just  cause 
or  excuse. 

Now  the  word  "malicious"  appears  to  me  to 
negative  just  cause  or  excuse,  and  without  attempting 
an  exhaustive  exposition  of  the  word  itself  it  appears 
to  me  that  if  I  apply  the  language  of  Bowen,  L.J.,  it 
is  enough  to  show  that  this  was,  within  the 
meaning  of  the  law,  '*  malicious." 

It  appears  to  me  that  no  better  illustration  can  be 
given  of  the  distinction  on  which  I  am  insisting 
between  an  act  which  can  be  legally  done,  and  an  act 
which  cannot  be  so  done  because  tainted  with  malice, 
than  such  a  colloquy  between  the  representative  of 
the  master  and  the  representative  of  the  men  as  might 
have  been  held  on  the  occasion  which  has  given  rise 
to  this  action.  If  the  representative  of  the  men  had 
in  good  faith  and  without  indirect  motive  pointed  out 
the  inconvenience  that  might  result  from  having  two 
sets  of  men  working  together  on  the  same  ship  whose 
views  upon  the  particular  question  were  bo  diverse 
that  it  ^ould  be  inexpedient  to  bring  them  together,  | 


no  one  could  have  complained ;  but  if  bis  object  was 
to  punish  the  men  belonging  to  another  anion  because 
on  some  former  occasion  they  had  worked  on  an  iron 
ship,  it  seems  that  the  difference  of  motive  may  make 
the  whole  difference  between  the  lawfulness  or  unlaw- 
fulness of  what  he  did. 

I  see  it  is  suggested  by  one  of  your  lordsbiiM  that 
the  action  for  nuJidous  prosecution  is  supposed  to  be 
an  exception.  I  am  not  quite  certain  that  I  under- 
stand what  is  the  proposition  to  which  it  is  an  excep- 
tion. If  it  means  that  there  is  no  other  form  of 
procedure  known  to  the  law  wherein  malice  may 
make  the  distinction  between  a  lawful  and  an  unlawful 
act,  I  am  unable  to  agree.  Maliciously  procuring  a 
person  to  be  made  a  bankrupt,  maliciously  and  with- 
out reasonable  or  probable  cause  presenting  a  petition 
to  wind  up  a  company,  or  maliciously  procpuring  an 
arrest,  are  equally  cases  wherein  the  state  of  mind  of 
the  person  procuring  the  bankruptcy,  the  winding 
up,  or  the  arrest  may  affect  the  question  of  the 
lawfulness  or  unlawfulness  of  the  act  done. 

Again,  in  slander  or  libel  the  right  to  preserve 
one's  character  or  business  from  attack  appears  to  me 
quite  as  vague  and  general  a  right  as  it  is  soggested 
is  the  right  to  pursue  one's  occupation  unmolested; 
and  it  cannot  be  denied  that  in  both  these  oaaes  the 
lawfulness  or  unlawfulness  of  what  is  said  or  written 
may  depend  upon  the  absence  or  presence  of  malice. 

Doubtless  there  are  cases  in  whidi  the  mere  presence 
of  malice  in  an  act  done  will  not  necessarily  give  a 
right  of  action,  since  no  damage  may  result,  and  in 
this  case,  however  malicious  Allen's  intervention  may 
have  been,  if  the  employers  had  defied  ADsn's 
threats  instead  of  yielaing  to  them,  the  plaintiffii 
cotdd  not  have  succeeded  in  an  action,  because  thej 
woidd  not  have  been  injured :  see  Quartz  HiU  Co,  v. 
Eyre,  31  W.  E.  668,  11  Q.  B.  D.  674;  Qibba  r.  Pike, 
9  M.  &  W.  361 ;  Jennings  y.  Florence,  2  G.  B.  N.  S. 
467,  6  W.  E.  Oh.  Dig.  60. 

On  the  same  principle  an  action  will  not  lie  agaiDst 
a  sheriff  for  a  false  return  to  a  writ  of  execution  if  the 
plaintiff  has  not  suffered  actual  damage  in  oonaeqnenoe 
of  the  false  return  :  see  Wylie  v.  Birch,  4  Q.  B.  566. 

I  turn  now  to  the  oourse  of  the  trial,  which  is 
imx>ortant  in  more  ways  than  one.  It  is  mamfest 
that  both  the  form  of  the  statement  of  datm  and  the 
evidence  directed  at  the  trial  were  intended  to  rsiie 
the  question  of  tiie  right  of  the  Boilermakers'  Union 
to  use  what  I  will  call  their  union  for  oombined 
action  against  the  individual  plaintiffs  who  belonged 
to  another  union. 

The  plaintiffs  apparently  proceeded  upon  the 
assumption  that  what  was  represented  to  them  m 
having  been  said  bv  Allen  was  said  in  his  ohwacter 
of  delegate  of,  and  speaking  with  the  authority  of, 
the  Boilermakers'  Union,  and  accordingly  the  genenl 
secretary  of  this  trades  union  and  the  (mairman  at  the 
time  of  these  transactions  were  both  joined  as  de- 
fendants. Had  they  adopted  or  had  been  proved  to 
authorize  the  course  taken  by  Allen,  a  question  would 
have  arisen  whether  or  not  they  were  all  three  partisB 
to  a  conspiracy.  Whether  that  charge  could  hav« 
been  maintained  against  them  or  not  I  at  present 
desire  to  say  nothing.  Such  a  question  may  arise 
again,  and  I  wish  to  keep  myself  &ee  to  consider  that 
question  when  it  arises.  But  the  chairman  and  the 
secretary  of  the  union  absolutely  disclaimed  say 
general  or  specific  authority  on  the  part  of  Allen 
either  to  threaten  the  employers  or  to  withdraw  the 
men.  As  to  specific  authority  the  chairman  proved 
that  he  had  never  heard  of  the  dispute  until  he  was 
served  with  the  writ  in  the  action.  He  says  in  terms 
that  he  never  gave  any  authority  to  Mr.  Allen  to 
threaten  employers  to  withdraw  men  from  the  woric, 
and  to  do  any  sudh  thing  he  regarded  as  a  very  serioot 


voLltLVl      11,1.36,1898.]      tHE  WEEkit  REPORTER. 


i66 


House  of  Lobds. 


Allen  v.  Flood  and  Akotrsb. 


House  op  Lobds. 


matter  for  any  delegate  to  take  upon  himself ;  and  so 
fir  was  be  from  adopting  what  AUen  is  sworn  to  have 
nid— namely,  that  tne  union  would  hunt  the  men  out 
of  erery  employment  where  they  were  known  to  be 
because  they  had  onoe  worked  in  an  iron  ship,  he 
emphatically  denies  the  right  of  his  union  to  do 
anything  of  the  sort ;  he  says  in  terms,  **  providing 
that  the  shipwright,  after  being  at  the  ironwork, 
itarted  in  some  other  place,  for  instance,  then  I  would 
my  we  have  no  right  whatever  to  interfere  with  him 
uuev  he  were  then  beginning  ironwork  again.  If 
he  itarted  at  woodwork  we  would  not  interfere  with 
him  in  any  other  place.*' 

The  learned  counsel  then  put  a  question  to  him  (I 
think  somewhat  under  a  misapprehension  as  to  what 
the  learned  judge  himself  meant  by  a  question  he 
pat),  "  Yon  say  that  may  depend  on  circumstances  ?  " 
ind  his  answer  is,  "  I  do  not  say  they  would  in  that 
iaitanoe,  because  in  no  instance  have  I  ever  known 
men  interfering  with  him  when  he  went  to  some 
other  works  and  started  his  own  particular  work." 

I  think  it  is  only  just  to  the  Boilermakers'  Union 
to  point  out  bow  emphatically  and  distinctly  their 
anthorixed  officers  (chairman  and  general  secretary) 
disclaimed  any  such  practice  or  principle  as  that 
which  Allen  is  sworn  to  have  attributed  to  them, 
■ad  accordingly  no  imputation  or  liability  could 
prc^ly  be  attributed  to  the  Boilermakers'  Union  or 
thor  authorized  officers ;  but  does  that  relieve  AUen 
from  the  consequences  of  what  he  did  P 

If  concerted  collective  action  to  enforce,  by  ruining 
the  men's  employment,  the  will  of  a  large  number  of 
men  upon  a  minority,  whether  the  minority  consists 
of  a  snuJl  or  of  a  large  number,  be  a  cause  of  action 
where  the  actual  damage  is  produced,  it  wotdd  seem 
to  be  a  very  singular  result  that  an  individual  who 
hMy  assumes  the  character  of  representing  a  large 
body  uses  the  name  of  that  large  body  to  give  force 
and  support  to  tbe  threat  which  he  utters,  and  so 
produces  the  injury  to  the  individual  or  to  the 
ainority,  could  shield  himself  from  responsibility  by 
proving  that  the  body  whose  power  and  influence  he 
had  falsely  invoked  as  his  supporters  had  given  him 
no  authority  for  his  threats — so  that,  if  they  in  truth 
anthoziaed  him,  he  and  they  might  all  have  been 
Rsponaible ;  while  the  false  statement  that  he  made, 
thoQgh  acting  upon  the  employer  by  the  same 
pressure  because  it  was  believed,  and  producing  the 
nme  mischief  to  the  person  against  whom  it  was 
directed,  could  establish  no  cause  of  action  against 
himself  because  it  was  false. 

I  now  come  to  the  question  raised  ux>on  the  plead- 
ings—that the  falsehood  of  Allen's  allegations  is  not 
BBC  out  I  venture  to  think  that  this  objection  is 
ioimded  upon  an  erroneous  assumption  that  the  action 
iDBst  be  brought  for  false  representations,  and  that 
seoordingly  the  false  representations  must  be  set  out 
iu  the  statement  of  claim.  As  I  say,  I  think  this  is 
sa  erroneous  assumption ;  that  the  action  is  what  it 
is;  that  the  defendant  maliciously  and  wrongfully, 
■nd  with  intent  to  injure  the  plaintifib,  intimidated 
■od  coerced  the  Glengall  Iron  Co.  not  to  enter  into 
Bontracts  with  the  plaintiffs,  whereby  the  plaintiffs 
have  suffered  damage. 

The  objection  may  be  treated  as  one  of  form,  or  as 
Mie  of  substance.  Treating  it  as  one  of  form  only,  I 
lo  not  think  that  it  ever  was  necessary  in  the  plead- 
ags,  where  an  unlawful  procuring  something  to  be 
kme  was  the  cause  of  action,  to  set  out  the  means  by 
shich  that  somethinsr  was  procured.  It  is  not  neces- 
lary,  says  Willes,  O.J.,  in  one  of  the  cases  quoted, 
*  to  set  forth  all  the  facts  to  show  how  a  thing  which 
B  charged  to  be  inlawf ully  done  has  berai  done ;  that 
voidd  make  the  pleadings  intolerable,  and  would 
the  length  and  expense  unnecessarily,  and 


even  in  an  indictment  for  conspiracy  it  is  not  neces- 
sary to  state  the  means  employed "  :  see  Bex  v. 
Sterling^  1  Levtnz  125:  BexY,  Kinneraleyand  Anoihert 
1  Strange  193;  see  also  Sydserff  v.  The  Qaeen,  11 
Q.  B.  245. 

So  also  upon  an  indictment  under  37  Qeo.  3,  c.  70, 
the  preamble  of  which  states  that  '*  Whereas  divers 
wicked  and  evil-disposed  persons,  by  the  publication 
of  written  or  printed  papers,  and  oy  mauoious  and 
advised  speaking,  have  of  late  industriously  en- 
deavoured to  seduce  persons  serving  in  His  Majesty's 
forces  by  sea  and  land  from  their  duty  and  allegiance 
to  His  Majesty,  and  to  incite  them  to  mutiny  and 
disobedience,"  it  was  enacted  '*  that  any  person  who 
shall  maliciously  and  advisedly  endeavour  to  seduce 
any  person  or  persons  serving  in  His  Majesty's  forces 
by  sea  or  land  from  his  or  their  duty  and  eJlegiance 
to  His  Majesty,  or  to  incite  or  stir  up  any  such  person 
or  persons  to  commit  an  act  of  mutiny,"  &c.,  should 
be  guilty  of  felony.  It  was  held  that  it  was  unneces- 
sary in  the  indictment  to  do  more  than  charge  the 
defendants  with  having  endeavoured  to  seduce  persons 
from  their  allegiance,  without  setting  forth  any  of 
the  words  or  writings  by  which  that  endeavour  was 
made :  Rex  v.  Fuller,  1  B.  &  P.  180. 

If  trpating  it  as  matter  of  substance,  the  objection 
would  be  that  without  giving  notice  to  the  defendant 
and  without  any  such  specified  objecticm  being  sub- 
mitted to  the  jury  it  was  being  imputed  to  him  that 
he  had  said  what  was  false,  it  is  almost  impossible  to 
suggest  that  here  there  could  be  any  such  objection 
of  substance.  What  he  said  and  did  by  way  of 
inducement,  threat,  or  coercion,  was  in  truth  the 
whole  question  in  the  case.  He  gave  evidence  deny- 
ing what  wus  imputed  to  him,  and  so  far  from  setting 
up  the  right  on  behidf  of  his  union  to  exercise  their 
right  of  withdrawing  their  men  if  the  demand  for  the 
discharge  of  the  two  plaintiflEs  were  not  complied 
with,  he  absolutely  denied  that  he  had  ever  done  so ; 
and  the  proper  authorities  of  his  union,  as  I  have 
pointed  out  aJready,  negatived  any  authority  to  make 
such  representations  as  the  other  witnesses  proved 
that  he  did  make,  or  that  they  had  been  parties,  or 
would  consent  to  be  parties  to  the  most  offensive  of 
his  threats — namely,  ^e  hunting  down  of  the  two 
shipwrights  because  they  had  once  worked  upon  iron 
ships.  This  question  was  before  the  jury,  and  the 
jury  could  not  have  answered  the  question  as  they 
did  if  they  had  not  disbelieved  Allen's  statement. 

It  seems  to  me,  therefore,  that  neither  in  substance 
Dor  in  form  can  any  objection  be  made  to  the  topic 
(for  it  is  but  the  topic  and  not  the  substance  of  die 
cause  of  action)  that  he  was  guilty  of  false  represen- 
ticns  as  fortifying  the  threats  that  he  was  making. 
It  can  scarcely  be  contended  that  because  he  had  not 
that  authority  behind  him  which  he  represented, 
because  he  was  not  truly  representing  either  the 
wishes  or  the  commands  of  lus  union,  that  could 
furni^  him  with  an^  excuse.  As  well  might  it  be 
contended  that  the  highwayman  -was  not  responsible 
for  the  coercion  he  exercised  towards  his  victim  if  he 
put  a  pistol  to  his  head,  because  it  should  afterwards 
turn  out  that  the  pistol  was  unloaded. 

I  regret  that  I  am  compelled  to  differ  so  widely 
with  some  of  vour  lordships,  but  my  difference  is 
founded  on  the  belief  that  in  denying  these  plaintiflii  a 
remedy  we  are  departing  from  the  principles  which 
have  hitherto  ffuided  our  courts  in  the  preservation 
of  individuid  liberty  to  all.  I  am  encouraged,  how- 
ever, by  the  consideration  that  the  adverse  views 
appear  to  me  to  overrule  the  views  of  most  distin- 
guished judges,  going  back  now  for  certainly  200 
years,  and  that  up  to  the  period  when  this  case 
reached  your  lordships'  Mouse  there  was  an 
unanimous  consensus  of  opinion ;   and  that  of  eight 
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jndges  who  have  given  us  the  benefit  of  their 
opinions,  six  have  concurred  in  the  jadgments  which 
yonr  lordships  are  now  asked  to  overmle. 

Lord  Watson. — This  appeal,  in  which  the  litigants 
are  members  of  two  rival  associations  of  working  men, 
registered  nnder  the  Trades  Unions  Act,  1871,  raises 
some  important  questions  upon  which  there  appears 
to  be  room  for  considerable  difference  of  opinion. 
The  appellant  is  a  member,  and  the  London  delegate, 
of  the  Boilermakers'  Society,  an  association  which 
restricts  the  labour  of  its  members  to  ironwork; 
whilst  the  two  respondents  belong  to  the  Society  of 
Shipwrights,  whose  members  are  permitted  to  work 
either  in  wood  or  iron,  an  alternative  which,  whether 
rightly  or  wrongly,  is  not  regarded  with  favour  by  | 
the  boilermakers. 

Li  the  month  of  April,  1894,  about  forty  men  of 
the  Boilermakers*  Society  were  engaged  at  the  Begent 
Dock,  Millwall,  in  repairing  an  iron  ship,  in  the 
employment  of  the  Glen^aU  L-on  Co.  The  respon- 
dents were  at  the  same  time  employed  by  the  com- 
pany to  execute  repairs  upon  the  woodwork  of  the 
vessel.  The  boilermakers  having  learned  that  the 
respondents,  although  they  were  at  that  time  engs^ed 
in  carpenter-work  had  on  previous  occasions  under- 
taken and  executed  ironwork  in  other  shipyu^, 
resolved  that  they  would  not  continue  at  the  same 
job  with  workmen  who  wrought  in  iron  as  well  as 
wood,  and  they  were  accordmgly  prepared  to  leave 
the  Begent  "Dock  in  a  body  as  soon  as  tiieir  engage- 
ment with  the  Olen^^  Iron  Co.,  which  was  meraly 
from  day  to  day,  eipired.  Being  apprehensive,  how- 
ever, that  they  might  not  be  allowed  strike  pay  by  their 
union  if  they  left  their  work  without  the  approval  of 
some  of  its  office-bearers,  they,  on  the  12th  of  April, 
telegraphed  for  the  appellant,  who,  in  compliance 
with  their  request,  went  to  the  yard  on  the  morning 
of  the  day  following.  He  was  there  met  by  one  of 
the  workmen  who  had  sent  for  him,  who,  on  their 
behalf,  informed  him  that  they  objected  to  ^e 
respondents,  who  had  done  ironwork  elsewhere, 
working  among  them,  and  that  they  intended  in 
consequence  to  leave  the  work  on  that  day  after  the 
dinner-hour.  The  appellant  intimated  that  in  his 
opinion  the  men  would  not  be  justified  in  strikine 
work  as  they  contemplated  until  an  attempt  had 
been  made  to  settle  the  matter  otherwise.  He  then 
had  an  interview  with  the  managing  director  of  the 
Glengall  Lron  Co.,  at  which  the  foreman  of  the  yard 
was  present,  the  result  being  that  on  the  afternoon  of 
the  same  day  the  services  of  the  respondents  were 
dispensed  with  by  the  company,  and  the  boilermen 
continued  at  their  work. 

The  present  action  was  brought  against  the  appel- 
lant in  the  beginning  of  July,  1894,  and  on  the  12th 
of  February,  1896,  it  was  tried  before  Kennedy,  J., 
and  a  Jury,  who  returned  affirmative  answers  to 
these  two  questions :  "  1.  Did  the  defendant  Allen 
maliciously  mduce  the  Glengall  Iron  Co.  to  discharge 
the  plaintiflii,  or  either  of  them,  from  their  employ- 
ment ?  2.  Did  the  defendant  Allen  maliciausly 
induce  the  Glengall  Iron  Co.  not  to  engage  tihe  plain- 
tiffs, or  either  of  themP"  and  assessed  damages  to 
each  of  the  respondents  at  £20. 

The  appellant  contends  that  judgment  ought  to  be 
entered  in  his  favour,  inasmuch  as  the  flndinffs  of  the 
jury,  when  rightiy  interpreted,  do  not  disdose  any 
cause  of  action  against  him,  and,  alternatively,  that 
these  findings  beikLg  against  the  weight  of  evidence, 
the  case  ought  to  he  sent  back  for  new  trial.  I  have 
not  found  it  necessary  to  consider  the  second  of  these 
propositions,  having  arrived  at  the  conclusion  that 
the  first  of  them  is  well  founded. 

The  substance  of  the  verdict  may  be  resolved  into 


these  three  findings :  First,  that  the  Glengall  Iron 
Oo.  discharged  the  respondents  from  their  employ- 
ment, and  did  not  re-engage  them ;  secondly,  that 
the  company  were  induced  to  do  so  b^  the  ap^eDant; 
and,  thirdly,  that  the  appellant  malidoualy  mdnoed 
the  action  of  the  company.  There  is  no  expression  in 
the  verdict  which  can  be  held,  either  directly  or  by 
implication,  to  impeach  the  legality  of  the  company*! 
conduct  in  discharging  the  respondents.  The  mere 
fact  of  an  employer  discharging  or  refusing  to  engage 
a  workman,  does  not  imply  or  even  suggest  the 
absence  of  his  legal  right  to  do  either,  as  he  may 
choose.  It  is  true  that  the  company  is  not  a  party  to 
this  suit ;  but  it  is  also  obvious  that  the  chanoter  of 
the  act  induced,  whether  legal  or  illegal,  may  have  a 
bearing  upon  the  liability  in  law  of  the  person  who 
procured  it.  The  whole  pith  of  the  verdiot»  in  so  far 
as  it  directiy  concerns  the  appellant,  is  contained  in 
the  word  ''maliciously,"  a  word  which  is  suscep- 
tible of  many  different  meanings.  The  expression 
'*  maliciously  induce,"  as  it  occurs  upon  the  faced 
the  verdict,  is  amlHguous ;  it  is  capable  of  signifying 
that  tiie  appellant  knowingly  induced  an  act  which 
of  itself  constituted  a  dvil  wrong,  or  it  may  simply 
mean  that  the  appellant  procured,  with  intent  to 
injure  the  respondents,  an  act  which,  apart  from 
motive  would  not  have  amounted  to  a  dvil  wrong; 
and  it  is,  in  my  opinion,  material  to  ascertain  in  which 
of  these  senses  it  was  used  by  the  jury. 

Although  the  rule  may  be  otherwise  with  regaid  to 
crimes,  the  law  of  England  does  not,  aooording  to  ooy 
apprehension,  take  into  account,  motive  as  oonstitotaig 
an  element  of  dvil  wrong.  Any  invasion  of  the  dfu 
rights  of  another  person  is  in  itsdf  a  legal  wrong, 
carrying  with  it  liability  to  repair  its  neoessary  or 
natiural  consequences,  in  so  far  as  these  are  injuriooi 
to  the  person  whose  right  is  infringed,  whether  the 
motive  which  prompted  it  be  good,  bad,  or  indiffenot. 
But  the  existence  of  a  bad  motive,  in  the  case  ol  an 
act  which  is  not  in  itself  illegal,  will  not  convert  that 
act  into  a  dvil  wrong  for  which  reparation  is  doe. 
A  wrongful  act,  done  knowingly,  and  with  a  view  to 
its  injurious  consequences,  may,  in  the  sense  of  law, 
be  malidous;  but  such  malice  derives  its  ooeentisl 
character  from  the  droumstanoe  that  the  act  dons 
constitutes  a  violation  of  the  law.  There  is  a  class  of 
cases  which  have  sometimes  been  referred  to  as 
evidencing  that  a  bad  motive  may  be  an  element  in 
the  compodtion  of  dvil  wrong;  but  in  these  cases 
the  wrong  must  have  its  root  in  an  act  which  the  law 
generally  regards  as  illegal,  but  excuses  its  perpetra- 
tion in  certain  exceptional  circumstances,  from  oon- 
nderations  of  public  policy.  These  are  well  known 
of  privilege,  m  which  the  proteotian  wfaidi 


the  law  gives  to  an  individual  who  is  within  the 
scope  of  these  considerations  consists  in  this,  tliat  hs 
may  with  immunity  commit  an  act  which  is  a  legal 
wrong,  and,  but  for  his  privilege,  would  afliord  a  geod 
cause  of  action  against  nim ;  all  that  is  reqaiied  in 
order  to  raise  the  privilege  and  entitle  bim  to  proteo- 
tion  being,  that  he  shall  act  honestly  in  the  disdiaige 
of  some  <mtT  whidi  the  law  recognises,  and  shall  not 
be  prompted  by  a  desire  to  injure  the  person  who  is 
affected  by  his  act.  Accordingly,  in  a  suit  bcooght 
by  that  person,  it  is  usual  for  him  to  all^pe,  and 
necessary  for  him  to  prove  an  intent  to  injure  m  order 
to  destroy  the  privilege  of  the  defendant.  But  none 
of  these  cases  tend  to  establish  that  an  act  which 
does  not  amount  to  a  legal  wrong,  and  therefors 
needs  no  protection,  can  have  ^vflege  attadbed  to 
it,  and  still  less  that  an  act  in  itsdf  lawful  is  con- 
verted into  a  legal  wrong,  if  it  was  dcme  from  a  bad 
motive. 

Lord  Bowen  (at  that  time  Lord  Justioe  Bow«b) 
the  case  of  the  ^fogul  Steamahip  Oo,  v.  McOrtyor^  1 
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it  down  that  in  order  to  oonstitate  legal  malice  the 
tct  done  must,  apart  from  bad  motiye,  amount  to  a 
noUtion  of  law.    The  learned  jud^,  with  his  ao- 
eiutomed  aocnraoy  and  felidty,  said  (23  Q.  B.  D. 
612):  "  We  were  invited  by  the  jplaintila*  oonnsd  to 
sooept  the   position   from    which   their   argument 
started,  that  an  action  will  lie  if  a  man  maliciously 
•nd  wrongfully  conducts  himself   so  as  to  injum 
another  in  that  other's  trade.    Obscurity  resides  in 
the  langua^  used  to  state  this  proposition.     The 
tflrms  'maliciously,'  'wrongfully,'  and  'injure,' are 
words  which  have  accurate  meanings,  well  inown  to 
the  Isw,  but  which  also  have  a  popular  and  less 
precise  signification,  into  which  it  is  necessary  to  see 
that  the  aigument  does  not  imperceptibly  sh'de.    An 
mtent  to  '  injure '  in  strictness  means  more  than  an 
mtent  to  harm.    It  connotes  an  attempt  to  do  wrong- 
ful harm.    'Maliciously,'  in  like  manner,  means  and 
implies  an  intention  to  do  an  act  which  is  wronflrful 
to  the  detriment  of  another.    The  term  '  wrongful ' 
imports  in  its  term  the  infringement  of  some  right." 
The  words  which  I  have  quoted  are  in  substimtial 
agreement  with  the  language  used  by  Bayley,  J.,  in 
Bnmage  y.   Proaser  to  the  effect  that  "malice  in 
flommon  acceptation  means  ill-will  against  a  person, 
bot  in  its  legal  sense  it  means  a  wrongful  act  done 
mtentionaUy  without  just  cause  or  excuse."    Accord- 
ing to  the  learned  judge,  in  order  to  constitute  legal 
malioe,  the  act  done  must  be  wrongful,  which  plainly 
means  an  illegal  act  subjecting  the  doer  in  responsi- 
bility for  its  consequences,  ana  the  intentional  doing 
of  tiiat  wrongful  act  will  make  it  a  malicious  wix>ng 
m  the  sense  of  law.    Whilst  it  is  true  that  no  act  in 
itielf  lawful  requires  an  excuse,  it  is  equally  true  that 
•ome  acts  in  themselyes  illegal  admit  of  a  legal 
exoose,  and  it  is  to  these  that  Bayley,  J.,  obviously 
refers. 

^  The  root  of  the  principle  is  that,  in  any  legal  ques- 
tion, malice  def>ends,  not  upon  eril  motive  whidi 
influenoed  the  nund  of  the  actor,  but  upon  the  illegal 
ebaractar  of  the  act  which  he  contemplated  and  com- 
autted.  In  my  opinion  it  is  alike  consistent  with 
naeon  and  common  sense  that  when  the  act  done  is, 
tptxt  from  the  feelings  which  prompted  it,  legal,  the 
cnil  law  ought  to  take  no  cognizance  of  its  motive. 

It  does  not  appear  to  me  to  admit  of  doubt  tbat  the 
jury,  in  finding  the  action  of  the  company  to  have 
beiai  maliciously  induced  by  the  appdlant,  simply 
meant  to  affirm  that  the  appellant  was  influenced  by 
a  bad -motive — namely,  an  intention  to  injure  the 
respondents  in  their  trade  or  calling  of  shipwrights. 
At  the  trial,  the  case  for  the  plaintim  was  conducted, 
ssd  was  submitted  to  the  jury  by  the  learned  judge 
who  presidad,  upon  the  lines  laid  down  by  the  Master 
d  the  Bolls  and  Lopes  and  Smith,  L.  JJ.,  in  Temper^ 
Urn  V.  Bus9dl,  41  W.  B.  565,  [1893]  1  a  B.  715. 
When  the  present  case  was  before  the  Appeal  Court 
the  same  doctrine  was  repeated  by  the  Master  of  the 
SoQi  and  Ijopes,  L.J.,  and  was  expounded  at  great 
Isngth  by  Lord  Esher.  Bigby,  L.J.,  deferred  to,  but 
did  not  express  his  concurrence  in,  the  authority  of 
Temperton  ▼.  Busadl,  which  he  accepted  as  binding 
spon  him.  The  doctrine  is  thus  stated  by  the  Master 
of  the  Bolls  (43  W.  B.  453,  at  p.  455,  1895,  2 
a  B.  21,  at  p.  37):  "Now  it  is  dear  that  merely 
to  persuade  a  person  who  has  contracted,  to  break  his 
OQDtract  gives  no  cause  of  action  at  all.  But,  if  it  is 
done  malidoualy,  for  the  purpose  of  injuring  the 
person  to  whom  the  advice  is  given,  or  for  the  pur- 
pose of  injuring  someone  else,  the  person  affainst 
whom  the  malice  is  directed  and  carried  out  nas  a 
oause  of  action,  not  on  the  ground  of  the  persuasion 
to  break  the  contract,  but  on  the  ground  of  the  malice 
directed  against  him.  To  my  mind,  the  result  is  the 
same,  whether  the  persuasion  is  to  break  a  contract 


or  not  to  make  a  contract.  One  person  has  a 
yerfeot  right  to  advise  another  not  to  make  a  par- 
ticular contract,  and  that  other  is  at  perfect  liberty  to 
follow  that  advice.  But,  if  the  person  uses  that  per- 
suasion with  intent  to  injure  the  other,  or  to  injure 
the  other  with  whom  he  is  going  to  make  the  con- 
tract, then  the  act  is  malicious,  and  the  malice  makes 
that  unlawful  which  would  otherwise  be  lawfuL" 
In  that  state  of  the  law  as  expounded  in  the  Appeal 
Court,  it  is  not  surprising  to  find  that  Kennedy,  J., 
whilst  he  did  not  suggest  to  the  jury  that  the  action 
of  the  appellant,  apart  from  its  motive,  constituted  a 
legal  wrong,  directed  them  to  consider  whether  the 
appellant  acted  "  maliciously,"  and  explained  that  by 
that  word  he  meant  "  with  the  intention  and  for  the 
purpose  of  doing  an  injury  to  the  plaintifiEs  in  their 
busmess." 

I  do  not  dispute  that  the  law  laid  down  in  this 
case  by  the  presiding  judge  and  upheld  by  the  Court 
of  Appeal  would  justify  uie  verdict  of  the  jury.  It 
simply  comes  to  this,  tiiat  to  induce  another  person 
to  commit  an  act  which  is  within  his  legal  right  does 
not  in  itself  afford  a  cause  of  action ;  but  tnat  the 
person  who  procures  his  action  is  guilty  of  a  legal 
wrong  if  he  was  actuated  by  an  intent  to  injure,  and 
is  liable  in  reparation  to  those  against  whom  his  evil 
intent  was  directed.  The  words  which  I  have 
already  quoted  clearly  disclose  the  doctrine  which 
runs  uirough  Lord  Esher's  judgment.  Whether 
mere  ''persuasion"  or  mere  *' advice"  entails 
liability  on  the  person  using  them  appears  to  me  to 
be  a  speculation  which  it  would  be  unprofitable  to 
discuss,  and  I  shall  therefore  assume  that  the  words 
refer  to  the  means  used  by  a  person  who,  in  the 
sense  of  law,  '*  procures "  the  act  of  another.  A 
breach  of  contract  is  in  itself  a  lesral  wrong,  and  in 
Lunldey  v.  Oye  it  was  said  by  Erie,  J.  (afterwards 
Chief  Justice) :  *<  It  is  dear  that  the  procurement  of 
the  violation  of  a  risht  is  a  cause  of  action  in  all 
cases  where  the  vio&tion  is  an  actionable  wrong." 
In  the  same  case  it  was  held  by  the  majority  of  the 
learned  judges  that  the  defendant  was  liable  in 
damages  upon  the  express  ground  that,  in  knowingly 
procuring  an  illegal  act,  he  had  committed  a  wrong 
which  the  law  regards  as  malicious.  They  regarded 
malice  as  signifying  in  law,  not  that  the  defendant 
had  been  actuated  by  a  bad  motive,  but  he  had 
procured  the  commission  of  an  act  which  he  knew  to 
be  illegal. 

There  are,  in  my  opinion,  two  grounds  only  upon 
which  a  person  who  procures  the  act  of  another  can  be 
made  legidly  responsible  for  the  consequences.  In 
the  first  place  he  will  incur  liability  if  he  knowingly, 
and  for  his  own  ends,  induces  that  other  person  to  com- 
mit an  actionable  wrong.  In  the  second  place,  when 
the  act  induced  is  within  the  right  of  the  immediate 
actor,  and  is,  therefore,  not  wrongful  in  so  far  as  he 
is  concerned,  it  may  yet  be  to  the  detriment  of  a 
third  party ;  and  in  that  case,  according  to  the  law 
laid  oown  by  the  majority  in  Lumley  v.  Gye,  the 
indooer  may  be  held  liable,  if  he  can  be  ^own  to 
have  proonred  his  object  by  the  use  of  illegal  means 
directed  against  that  third  parQr. 

The  question  submitted  by  the  Hinmb  ^xx  the 
opinion  of  the  learned  judges  who  have  favoured  us 
with  their  assistance,  was :  **  Assuming  the  evidence 
given  by  the  plaintiffs*  witnesses  to  be  correct,  was 
there  any  evidence  of  a  cause  of  action  fit  to  be 
left  the  jury  f "  The  terms  in  which  the  query  is 
framed  affoni  an  opportunity,  of  which  some  of  the 
learned  judges  have  not  been  slow  to  avaQ  them- 
selves, of  referring  to  the  evidence  of  the  respon- 
dents' witness  in  quest  of  some  fact  which  might 
impart  a  legal  and  not  a  conventional  meaning  to 
malioe  as  found  by  the  jury.    But  aooording  to  my 
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appreheDsion,  it  was  cot  iDtecded,  nor  would  it  be 
legitimate,  iu  purbuiug  that  investigation,  to  dis- 
regard the  pleadiQgs  of  the  respondents,  or  the  coarse 
which  was  followed  by  their  counsel,  at  the  trial  of 
the  cause.  To  deal  with  the  case  on  any  other  terms 
would  be  to  start  issues  which  the  respondents  them- 
selves never  raised  until  they  came  to  the  bar  of  this 
House,  and  to  apply  to  these  issues  evidence  which 
was  directed,  not  to  these,  but  to  other  points.  I 
therefore  find  4t  necessary  to  express  an  opinion  upon 
various  questions  which  were  canvassed  in  the 
course  of  the  argument  addressed  to  us. 

First  of  all,  although  the  statement  of  claim  set 
forth  that  the  appellant  induced  the  Glengall  Iron 
Ck).  to  "  break  and  refuse  to  perform  their  contract " 
with  the  respondents,  the  allegation  is  not  borne  out 
by  their  own  evidence. 

Assuming  that  the  Glengall  Iron  Co.,  in  dispen- 
sing with  the  further  services  of  the  respondents, 
were  guilty  of  no  wrong,  I  am  willing  to  taJze  it  that 
any  person  who  procured  their  act  might  incur 
responsibility  to  those  who  were  injuriously  a£Eected 
by  it,  if  he  employed  unlawful  means  of  inducement, 
directed  against  them.  According  to  the  decision  of 
the  majority  in  Lurrdey  v.  Qye^  already  referred  to,  a 
person  who,  by  illegal  means — that  is,  means  which 
in  themselves  are  in  the  nature  of  civil  wrongs — ^pro- 
duces the  lawful  act  of  another,  which  act  is  calcu- 
lated to  injure,  and  does  injure,  a  third  party, 
commits  a  wrong  for  which  he  may  be  made  answer- 
able. So  long  as  the  word  ** means"  is imderstood 
in  its  natural  and  proper  sense,  that  rule  appears  to 
me  to  be  intelligible ;  but  I  am  altogether  unable  to 
appreciate  the  loose  logic  which  confounds  internal 
fe^ings  with  outward  acts  and  treats  the  motive  of 
the  actor  as  one  of  the  means  employed  by  him. 

It  has  been  maintained,  and  some  of  the  learned 
judges  who  lent  their  assistance  to  the  House  have 
favoured  the  argument,  that  the  appellant  used 
coercion  as  a  means  of  compelling  the  Glengall  Iron 
Co.  to  terminate  their  connection  with  the  respon- 
dents, but  that  conclusion  does  not  appear  to  me  to  be 
the  fair  result  of  the  evidence.  If  coercion,  in  the  only 
leg^  sense  of  the  term,  was  employed,  it  was  a  wrong 
done  as  much  to  the  GlengaU  Iron  Co.,  who  are  the 
parties  said  to  have  been  coerced,  as  to  the  respon- 
dents. Its  result  might  be  prejudicial  to  the  respon- 
dents, but  its  efficacy  wholly  depended  upon  its  being 
directed  against  ana  operating  upon  the  company. 
It  must  be  kept  in  view  that  the  question  of  what 
amounts  to  wrongful  coercion  in  a  legal  sense 
inyolves  the  same  considerations  which  I  have 
discussed  in  relation  to  the  elements  of  a  civil 
wrong,  as  committed  by  the  immediate  actor. 
According  to  my  opinion,  coercion,  whatever  be  its 
nature,  must,  in  order  to  infer  the  legal  liability  of 
the  person  who  employs  it,  be  intrinsically,  and 
irrespectively  of  its  motive,  a  wrongful  apt.  Accord- 
ing to  the  doctrine  ventilated  in  Temperton  v. 
Bussell  and  the  present  case,  it  need  not  amoimt  to  a 
wrong,  but  will  oecome  wrongful  if  it  was  prompted 
by  a  bad  motive. 

It  is,  in  my  opinion,  the  absolute  right  of  every 
workman  to  exercise  his  own  option  with  regard  to 
the  persons  in  whose  society  he  will  agree  or  continue 
to  work.  It  may  be  deplorable  that  feelings  of 
rivalry  between  different  associations  of  working  men 
should  ever  run  so  high  as  to  make  members  of  one 
union  seriously  object  to  continue  their  labour  in 
company  with  members  of  another  trade  xmion; 
but  so  long  as  they  commit  no  legal  wrong,  and  use 
no  means  which  are  illegal,  they  are  at  perfect  liberty 
to  act  upon  their  own  views.  That  the  boUermakers 
who  were  employed  at  the  Begent  Dock,  Millwall, 
did  seriously  resent  the  presence  among  thfun  of  the 


respondents  very  plainly  appears  from  the  eridenos 
of  the  respondents  themselves ;  and  that  they  would 
certainly  have  left  the  dock  had  the  respondents  con- 
tinued to  be  employed  appears  to  me  to  be  an  un- 
doubted fact  in  the  case.  They  were  not  under  any 
continuing  engagement  to  their  employers,  and  if 
they  had  left  l^eir  work  and  gone  out  on  strike  they 
would  have  been  acting  within  their  rights,  whatever 
might  be  thought  of  the  propriety  of  the  proceeding. 
Not  only  so,  they  were,  in  mv  opinion,  entitled  to 
inform  the  Glengall  Iron  Co.  of  the  step  which  they 
contemplated  as  well  as  of  the  reasons  by  which  they 
were  influenced,  and  that  either  by  their  own  mouth 
or,  as  they  preferred,  by  the  appellant  as  their  repre- 
sentative. If  the  workmen  had  made  the  com- 
munication themselves,  and  had  been  influenced  by 
bad  motives  towards  the  respondents,  then,  according 
to  the  law  which  has  been  generally  accepted  by  the 
courts  below,  they  would  each  and  all  of  them  have 
incurred  responsibility  to  the  respondents.  But  it 
was  clearly  for  the  benefit  of  the  employers  that  they 
should  know  what  would  be  the  result  of  their 
retaining  in  their  service  men  to  whom  the  majority 
of  their  workmen  objected ;  and  the  giving  of  such 
information  did  not,  in  my  opinion,  amount  to 
coercion  of  the  employers,  who  were  in  no  proper 
sense  coerced,  but  merely  followed  the  course  wmch 
they  thought  would  be  most  conducive  to  their  own 
interests. 

I  think  it  right  to  observe  that  if  the  evidence  had, 
in  my  opinion,  contained  statements  su£Scient  to 
support  a  charge  of  coercion  I  should  have  declined, 
in  the  circumstances  of  the  present  case,  to  give  effect 
to  it.  I  entertain  little  doubt  as  to  the  incom- 
petency, but  none  as  to  the  inexpediency,  of  this 
House  entertaining  and  deciding  an  issue  of  fact 
which,  if  not  formally  abandoned,  was  not  brought 
forward  at  the  trial  or  submitted  to  the  jury,  and  that 
upon  evidence  which  was  not  directed  to  it,  for  the 
purpose  of  patching  up  a  verdict  which  is  impeached 
in  point  of  law. 

The  doctrine  laid  down  by  the  Court  of  Appeal,  in 
this  case,  and  in  Temperton  v.  EusaeU,  with  regard  to 
the  efficacy  of  evil  motives  in  making — ^to  use  the 
words  of  Lord  Esher — *<that  unlawful  which  would 
otherwise  be  lawful,'*  is  stated  in  wide  and  compre- 
hensive terms;  but  the  majority  of  the  consulted 
judges  who  approve  of  the  doctrine  have  only  dealt 
witli  it  as  applying  to  cases  of  interferenoe  with  a 
man's  trade  or  employment.  Even  in  that,  more 
limited  application,  it  would  lead,  in  some  oases,  to 
singular  results.  One  who  committed  an  act  not  in 
itself  illegal,  but  attended  with  consequenoee  detri- 
mental to  several  other  persons,  would  inoor 
liability  to  those  of  them  whom  it  was  proved  that 
he  intended  to  injure,  and  the  rest  of  them  would 
have  no  remedy.  A  master  who  dismissed  a  servant 
engaged  from  day  to  day,  or  whose  contract  of  service 
had  expired,  and  declined  to  give  him  further  em- 
ployment because  he  disliked  the  man,  and  desired  to 
punish  him,  would  be  liable  in  an  action  for  tort. 
And  ex  pari  raiione,  a  servant  would  be  liable  in 
damages  to  a  master  whom  he  disliked,  if  he  left  his 
situation  at  the  expiry  of  his  engagement  and  dedined 
to  be  re-eneaged,  in  the  knowledge  and  with  the 
intent  that  uie  master  would  be  put  to  considerable 
inconvenience,  expense,  and  loss  before  he  oould 
provide  a  substitute.  If  that  be  the  state  of  the  law 
it  is  somewhat  remarkable  that  there  is  no  case  to  be 
foimd  in  the  bocks  of  any  such  action  haying  been 
sustained.  The  authority  which  is  mainly  ndied 
on  as  supporting  the  doctrine  of  the  recent  cases  i* 
Keeble  v.  Eickenngillt  which  was  decided  by  the 
Court  of  King's  Bench  about  two  oenturiea  ago,  I 
am  very  far  from  suggesting  that  the  anti^nity  ci  a 
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dednon  famishes  a  good  objection  to  its  weight;  bat 
it  18  a  drcuoiBtanoe  which  certainly  invites  and  re- 
quires carefol  consideration,  onless  the  decision  is 
mreotly  in  point,  and  its  principle  has  since  been 
recognized  and  acted  npon. 

luKeebley,  Htckeringill  the  plaintiff  sued  for  the 
disturbance  of  a  decoy  npon  his  property,  which  he 
uied  for  the  purpose  of  capturing  wild  fowl  and 
seodiDg  them  to  market.    The  defendant,  who  was 
an  adjoining  owner,  had  fired  guns  upon  his  own 
land,  not  with  a  view  of  killing  game  or  wild  fowl, 
bat  with  the  sole  object  of  frightening  the  birds,  and 
either  driving  them  out  of  his  neighbour's  decoy- 
pond  or  preventing  them  from  entering  it.     The  act 
complained  of  was,  in  substance,  the  making  of  a 
noiae  so  dose  to  the  lands  of  the  plaintiff  as  to  be  a 
nwaance  to  him.     Upon  that  aspect  of  the  case  I  do 
not  find  it  necessary  to  express  any  opinion  as  to  the 
Gondact  of  the  defendant;   but  this  much  is  clear, 
that  no  proprietor  has  an  absolute  right  to  create 
noises  upon  his  own  land,  because  any  right  which 
the  law  gives  him  is  qualified  by  the  condition  that 
it  mast  not  be  exercised  to  the  nuisance  of  his  neigh- 
boors  or  of  the  public.    If  he  violates  that  condition 
be  commits  a  legal  wrong,  and,  if  he  does  so  inten- 
tionally, he  is  guilty  of  a  malicious  wrong,  in  its 
•trict  legal  sense.     Holt,   C.J.,  who  delivered  the 
ofrinion  of  the  court,   treated  the  case  as  one  of 
interferanoe  with  the  plaintiff's  trade,  consisting  in 
the  capture  and  sale  of  wild  fowl.     He  distinguishes 
it  from  the  case  of  invading  a  franchise,  which,  I 
apprehend,  woidd  in  itself  amount  to  a  legal  wrong, 
and  thus  states  the  law  applicable  to  it :  "  When  a 
fiolent  or  malicious  act  is  done  to  a  man's  occupation, 
profenion,  or  way  of  getting  a  livelihood,  then  an 
action  lies  in  all  cases."    I  see  no  reason  to  doubt 
that  by  a  •*  violent  act "  the  learned  chief  justice  had 
in  view  an  act  of  violence  done  in  such  circumstances 
ai  to  make  it  amount  to  a  leg^  wrong ;  and  I  see  as 
little  reason  why,  in  speaking  of  a  **  malicious  act," 
be  should  not  be  understood    as  using  the  word 
"  malicions  "  in  its  proper  legal  sense,  and  as  referring 
to  other  wrongs,  not  accompanied  by  violence,  but 
done  intentionally,  and  therefore  in  the  eye  of  the 
law  malicioasly.    The  object  of  an  act— that  is,  the 
resolto  which  will  necessarily  or  naturally  follow  from 
the  oizonmstanoes  in  which  it  is  committed — may  give 
it  a  wrongf al  character,  but  it  ought  not  to  be  con- 
foanded  with  the  motive  of  the  actor.    To  discharge 
a  loaded  gun  is,  in  many  circumstances,  a  perfectly 
harmless  proceeding;  to  fire  it  on  the  highway,  in  front 
of  a  restive  horse,  might  be  a  very  different  matter. 
Hie  learned  chief  justice  proceeds  to  give  various 
illastrations  of  the  general  rule  which  he  had  formu- 
lated.   He  first  notices  a  case  in  which  it  had  been 
held  that  a  schoolmaster  had  no  cause  of  action 
•gainst  a  defendant,  who  had  attracted  his  pupils 
and  injured  his  school  by  setting  up  a  rival  establish- 
ment, a  proceeding  which    was    obviously   in   the 
ordinary  course  of  competition,  and  then  adds :  **  But 
soppose  Mr.  Hickeringill  should  lie  in  the  way  with 
his  gun,  and  fright  the  boys  from  going  to  school, 
•od  their  parents  would  not  let  them  go  thither ;  sure 
that  schoolmaster  might  have  an  action  for  the  loss 
of  his  scholars."    From  that  observation  I  see  no 
reason  to  differ,  because,  in  my  opinion,  frightening 
a  child  with  a  s:un,  so  that  it  caimot  get  to  school,  is 
in  itself  a  vioient  and  unlawful  act,  directed  both 
Sjninsi  the  child  and  its  schoolmaster.    The  learned 
CShief  Joatioe  then  refers  to  three  instances  in  which 
the  defendant  would  be  liable  in  an  action  upon  the 
case:  (1)  where  he  obstructs  a  person  in  cluurge  of 
a  hone,  who  is  taking  it  to  a  market  for  sale»  and 
prevents  bis  reaching  the  market,  thereby  depriving 
the  market-owner  of  his  dues;    (2)  where,  to  the 


detriment  of  a  proprietor,  he  by  threat  frightens 
away  his  tenants  at  will ;  and  (3)  when  he  beats  the 
servant  of  a  tacksman,  and  so  hinders  hun  from 
taking  his  master's  tolls.  It  must  be  observed  that, 
apart  from  any  question  of  motive,  all  these  cases 
involve  the  use  of  means  in  themselves  illegal — 
obstruction,  coercion  by  means  of  threats,  and 
personal  assault. 

But  assuming,  what  to  my  mind  is  by  no  means 
clear,  that  Keeble  v.  Hickeringill  was  meant  to  decide 
that  an  evil  motive  will  reader  ual'iwful  an  act 
which  other  mse  would  be  lawful,  it  is  necessary  to 
consider  how  far  that  anomalous  principle  has  been 
recognized  in  subsequent  decisions.  Laying  aside  the 
recent  decisions  which  are  under  review  in  this  appeal, 
only  one  case  has  been  cited  to  us  in  which  the  court 
professed  that  they  were  guided  by  the  reasoning  of 
Holt,  C.J.  That  instance  is  to  be  found  in  Oarring^ 
ton  V.  Taylor y  U  Eist  571,  a  decision  which  I  venture 
to  think  that  no  English  court  would,  at  this  day, 
care  to  repeat.  The  facts  of  the  case  resembled  those 
which  occurred  in  Keeble  v.  Hickeringill  in  this  single 
respect,  that  the  plaintiff  was  the  owner  of  a  decoy 
for  wild  fowl.  The  defendant  was  the  owner  of  a 
boat,  in  which  he  rowed  along  the  coast,  and  eam^ 
a  livelihood  by  shooting  wild  fowl  for  the  market, 
which  he  was  lawfully  entitled  to  do.  But  some  of 
the  shots  fired  by  him  in  the  pursuit  of  that  occupa- 
tion had  the  effect  of  scaring  birds  which  otherwise 
would  or  might  have  entered  the  plaintiff's  decoy ; 
and,  in  respect  of  that  disturbance  he  was  held  liable 
in  damages  to  the  plaintiff.  Whatever  construction 
might  be  put  upon  the  judgment  of  Holt,  C.J.,  it 
does  not  appear  to  me  to  contain  a  single  expression 
which  would  justify  that  result.  I  am  not  surprised 
to  find  that  an  eminent  judge,  with  whose  opinion  as 
a  whole  I  am  unable  to  concur,  has  had  the  courage 
to  express  his  dissent  from  the  judgment  in  Carring" 
ton  V.  Taylor,  as  he  faUed  **  to  see  what  wrong  the 
defendant  in  that  case  had  done."  To  my  mind  the 
case  is  of  considerable  importance,  because  it  shows 
that  iu  the  ypar  1809  the  Court  of  King's  Bench  did 
not  regard  Keeble  v.  Hickeringill  as  establishing  the 
doctrine  that  a  lawful  act,  done  with  intent  to  injure, 
will  afford  a  cause  of  action.  In  Garrington  v.  Taylor 
there  was  no  allegation  and  no  evidence  of  any 
intent  to  injure  the  plaintiff's  decoy.  The  sole  motive 
of  the  defendant  m  firing  his  gun  was  to  earn  his 
livelihood  by  killing  wild  fowl  for  the  market.  I 
cannot  avoid  the  conclusion  that  the  learned  judges 
accepted  Keeble  v.  Hickeringill  as  an  authority  to  the 
effect  that,  apart  from  any  question  of  motive,  the 
disturbance  of  a  lawful  decoy  is  an  illegal  invasion  of 
the  private  right  of  its  proprietor. 

A  variety  of  well-known  cases,  including  even 
LunUey  v.  Gye,  2  E.  &  B.  216,  were  relied  on  by  the 
respondents  as  showing:  that  the  so-called  principle 
of  Keeble  v.  Hickeringill  has  been  from  time  to  time 
applied  by  the  English  courts  since  the  date  of  that 
judgment.  Except  in  the  case  of  Uarrington  v. 
Taylor,  which  I  have  already  noticed,  I  have  been 
unable  to  discover  in  these  authorities,  which  I  do  not 
consider  it  necessary  to  examine  in  detail,  any  trace 
of  the  doctrine  for  which  the  respondents  contend  until 
recent  years,  when  it  is  first  dimly  foreshadowed  in  a 
dictum  which  occurs  in  Bowen  v.  Hall,  29  W.  B.  367,  6 
Q.  B.  D.  333,  and  is  subsequentiy  developed  in  Tem- 
perton  v.  Russell  and  in  the  present  case.  The  authorities 
antecedent  to  Bowen  v.  Hall,  as  well  as  that  decision 
itself,  are  aU  cases  belonging  to  one  or  other  of  these 
three  classes — (1)  cases  of  privilege,  where  the  perpe- 
trator of  an  act  which  per  se  constituted  a  legal 
wrong  was  protected  from  its  usual  consequences  in 
the  event  of  its  being  proved  that  he  was  actuated  by 
an  honest  desire  to  fulfil  a  public  or  private  duty ; 
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(2)  cases  in  which  the  act  complained  of  was  in  itself 
a  plain  violation  of  priyate  right;  and  (3^  cases  in 
which  an  act  detrimental  to  others,  but  affording  no 
remedy  against  the  immediate  actor,  had  been  pro- 
cured by  illeg^  means. 

The  early  case  of  Garret  ▼.  Taylor,  Cro.  Jac.  567, 
furnishes  an  apt  illustration  of  the  third  class. 
According  to  the  report,  which  is  very  brief,  the 
plaintiff,  a  quarrym^n,  complained  that  the  defend- 
ant had,  by  threats  to  '*  mayhem  "  and  annoy  them 
with  litigation,  induce  1  or  coerced  some  of  his 
customers  to  discontinue  buying  stones  from  his 
quarry.  Decree  passe  i  in  absence,  and  the  case  was 
reheard  on  an  appeal  brought  by  the  defendant  in 
arrest  of  judgment  upon  the  ground  that  the  declara- 
tion did  not  disclose  any  cause  of  action.  The 
declaration  (1  Bac.  Ab.  53,  54)  discloses  facts  which, 
if  true,  as  they  were  necessarily  assumed  to  b^,  did 
amount  to  illegal  means  used  in  order  to  influence 
the  action  of  the  plaintiffs  customers.  One  learned 
judg^  has  assumed  that  the  judgment  went  on  the 
principle  that  every  man  «  has  a  right  to  carry  on  his 
trade  without  disturbance,"  a  proposition  not  involved 
in  the  case  but  one  to  which  I  should  not  demur  if  he 
meant  "illegal"  disturbance.  The  decision  really 
went  upon  the  terms  of  the  declaration,  which  appear 
to  me  to  disclose  a  dear  case  of  the  employment  of 
unlawful  means.  I  am  not  at  present  prepared 
to  hold  that  threats  of  vexatious  litigation, 
which  might  cause  anxious  apprehension  in  the  minds 
of  naany,  will  in  no  circumstances  amount  to  uidaw- 
ful  influence;  but  I  entertain  no  doubt  that  these, 
when  coupled  with  serious  threats  of  personal 
violence,  going  the  length  of  mutilation  or  demem- 
bration, £>,  when  the  party  threatened  is  overcome 
by  and  yields  to  them,  constitute  legal  coercion. 

TarUton  v.  McGawUy,  Peake  N.  P.  0.  270,  is  a 
case  of  the  same  complexion.  Two  British  ships.  The 
Othello  and  The  Bannister y  were  lying  near  to  each 
other  off  the  Calabar  coast,  both  engaged  in  the 
same  kind  of  adventure,  that  of  bartering  their 
cargoes  for  palm  oil  and  other  West  African  produce. 
A  canoe,  nianned  by  natives  desiring  to  trade,  was 
approaching  The  Bannister  for  that  purpose,  when 
the  master  of  T?^e  Othello  directed  against  it  and 
fired  a  cannon  loaded  with  gunpowder  and  shot,  and 
killed  one  of  its  crew,  an  outrage  which  occasioned 
such  a  panic  amongst  the  native  tribes  that  the 
season's  trade  of  The  Bannister  was  lost.  The  master 
of  The  Othello  was  held  to  be  responsible  for  that 
result,  which  was  the  direct  and  natural  consequence 
of  his  wrongful  and  criminal  act.  The  case  was  just 
the  same  as  if  some  person  had  persisted  in  firing 
bullets  at  all  and  sundry  who  were  about  to  enter  a 
particular  shop,  with  the  effect  of  driving  away  its 
customers  and  ruining  the  shopkeeper's  business. 
Such  an  act  could  not  be  reasonably  described  as 
lawful,  but  for  the  motive  by  which  it  was  dictated. 

In  my  opinion  no  light  is  thrown  upon  the 
decision  of  the  present  question  by  Pitt  v.  Donovan, 
1  M.  &  S.  639,  and  other  cases  of  that  dass.  The 
defendant  had,  in  that  case,  represented,  contrary  to 
the  fact,  that  the  plaintiff  was  insane  at  the  time 
when  he  executed  a  particular  deed.  The  communi- 
cation was  made  to  a  person  to  whom  the  defendant 
was  under  a  legal  duty  to  make  the  disdosure  if  it 
had  been  true;  and  the  defendant  was  in  law 
absolved  from  the  ordinary  consequences  of  his  hav- 
ing circulated  a  libd  which  was  false  and  injurious, 
if  he  honestly  believed  it  to  be  true.  The  law  appli- 
cable in  cases  of  that  description  is,  I  apprehend, 
beyond  all  doubt ;  but  the  rule  by  which  the  law,  in 
certain  exceptional  oases  excuses  the  perpetration  of 
a  wrong,  by  reason  of  the  absence  of  evil  motive,  is 
insufficient  tc  eaUiblish  or  to  support  the  converge 


and  very  different  proposition,  that  the  presence  of 
an  evil  motive  will  convert  a  legal  act  into  a  Isnl 
wrong.  Lumltiy  v.  Gye  is  a  weighty  authority  in  thii 
brandi  of  the  law,  bat  it  does  not  lend  any  aid  to  the 
respondent's  argument.  It  was  an  action  of  damsgei 
against  a  defendant  who  had  induced  a  professional 
singer  to  break  her  engagement  with  the  plaintiff,  to 
his  detriment,  and  it  was  resisted  mainly  upon  the 
ground  that  the  engagement  broken  did  not  consti- 
tute the  relationship  of  master  and  servant  betveeo 
the  contracting  parties.  That  plea  was  overruled  and 
the  defendant  found  liable.  The  principle  of  the 
decision  ffrom  which  Coleridge,  J.,  alone  dissented] 
was  dearly  explained  by  Erie,  J.,  whose  opinion  i8 
in  complete  accordance  with  the  views  expressed  by 
the  other  learned  judges  who  constituted  the 
majority  of  the  court.  He  said :  *'  The  aatiioritifls 
are  numerous  and  uniform  that  an  action  will  lis 
against  a  person  who  procures  that  a  servant  should 
unlawfully  leave  his  service.  The  prindple  involved 
in  these  cases  comprises  the  present,  for  there  the 
right  of  action  in  the  matter  arises  from  the  wroog- 
f  iH  act  of  the  defendant  in  procuring  that  the  person 
hired  should  break  his  contract  by  putting  an  end 
to  the  relation  of  employer  and  employed,  and  the 
present  case  is  the  same."  The  learned  judge  went 
on  to  say,  in  language  to  which  I  have  already 
referred:  **  It  is  dear  that  the  procurement  of  the 
violation  of  a  right  is  a  cause  of  action  in  aU  cases 
where  the  violation  is  an  actionable  wrong."  These 
statements  embody  an  intdligible  and  a  salutary 
prindple,  and  they  contain  a  full  explanation  of  the 
law  upon  which  the  case  was  decided.  He  who 
wilfully  induces  another  to  do  an  unlawful  act, 
which,  but  for  his  persuasion,  would  or  might  never 
have  been  committed,  is  rightly  held  to  be  responsible 
for  the  wrong  whidi  he  procured.  None  of  the 
learned  judges  made  any  reference  to  the  case  of 
Keehle  v.  HickeringiU,  and  not  a  single  expression  is 
to  be  found  in  their  opinions,  tending  to  suggest  that 
an  injurious  motive  can  impart  a  wrongful  oharaeter 
either  to  a  lawful  act  or  to  its  procurement  by  means 
which  are  not  in  themsdves  illegal. 

In  Bowen  v.  HaU  the  wrong  complained  of  was  the 
intentional  inducing  of  a  breach  of  contract  to  the 
detriment  of  the  plaintiff,  who  was  obviously  entitled 
to  succeed  if  Lundey  v.  C^e  had  been  well  decided. 
According  to  the  opinion  expressed  by  Erie,  J.,  and 
the  other  judges  of  the  majority  in  that  case,  the 
defendant  in  Bowen  v.  HaU  had  been  guiltr  of  a 
wrong  which  was  in  the  sense  of  law  malicioos, 
because  he  had  knowingly  procured  the  oommissinii 
of  an  illegal  act.  The  judgment  in  Lundev  v.  Q^ 
was  followed  by  the  Earl  of  Sdbome,  0.,  and  Brett, 
L.J.,  whilst  Lord  Coleridge,  C.J.,  adhered  to  the 
opposite  view,  which  had  been  taken  by  Coleridge,  J. 
Brett,  Ii.J.,  in  delivering  the  judgment  of  the  Ead 
of  Sdbome  and  himsdf,  substantially  affirms  the 
reasoning  of  the  majority  in  Lundey  v.  Qye,  bnttiiere 
are  one  or  two  sent^ces  in  his  judgment  reLatin^  to 
points  with  which  the  learned  judges  who  decsded 
that  case  did  not  deal,  and  which  were  not  raised  by 
the  facts  either  of  Lundey  v.  Oye  or  of  the  case  befoce 
him.  His  lordship  said,  '*  Merely  to  persuade  a  maa 
to  break  his  contract  may  not  be  wrongful  in  law  or 
fact,  as  in  the  second  case  put  by  Cderidge,  J.  But 
if  the  persuasion  be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff,  or  of  benefiting  the  defendant 
at  the  expense  of  the  plaintiff,  it  is  a  malicioas  aet, 
which  is  m  law  or  in  fact  a  wrong  act,  and  therelbfe 
a  wrongful  act,  and  therefore  an  actionable  act,  if 
injury  ensues  from  it.  We  think  that  it  oannot  be 
doubted  that  a  malidous  act,  such  as  is  abofe 
described,  is  a  wrongful  act  in  law  and  in  fact" 
These  words  are  obvioudy  susceptible  of  two  ?ery 
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diffBnnt  oonstmoiioiiB,  aoooxding  as  they  are  under- 
itood  to  refer  to  tiie  proouremeiS  of  an  act  which  is 
in  violation  of  the  law,  and  therefore  a  leffal  wrong, 
or  to  the  procorement  of  a  lawful  act.  Primd  facie 
ihej  would  have  appeared  to  me  to  refer  to  the  pro- 
conDg  of  an  illegal  aot»  beoanse  the  assumption  upon 
which  the  whole  passage  is  framed  is  that  there  nas 
been  snocessfnl  persnasion  to  break  a  contract,  which 
is  an  nndonbted  violation  of  the  law ;  and  in  that 
esse  there  wonld  be  a  maliotons  wrong  as  it  is  defined 
mLumkv  ▼.  Gye,  But  the  words  have  now  been 
explained  by  their  author  to  mean,  not  merely  that 
the  proooring  of  an  unlawful  act  with  intent  to  in- 
jure is  a  malicious  wrong,  giyin|p  a  ^^ood  cause  of 
action,  but  that  the  presence  of  mjanous  intent  in 
the  mind  of  the  procurer  gives  a  good  cause  of  action, 
although  the  act  procured  is  in  itself  lawful.  In  that 
aapeetof  them  the  words  can  only  be  regarded  as 
diterdietat  because  no  such  question  was  raised  by 
tlie  droomstaiioes  of  the  case. 

I  do  not  think  it  necessary  to  notice  at  length 
ToMoion  ▼.  Ru89eU,  41 W.  R.  565,  [1893]  1  a  B.  715. 
in  which  substantially  the  same  reasons  were  assigned 
by  Lord  Esher,  M.B.,  and  Lopes,  L.J.,  as  in  the 
preaent  case.  It  is,  to  my  mind,  very  doubtful 
whether,  in  that  case,  there  was  any  question  before 
theeonrt  with  regard  to  the  effect  of  the  animus  of  the 
actor  in  making  that  unlawful  which  would  other- 
wiae  have  been  lawful.  The  only  findings  of  the  jury 
which  the  court  had  to  consider  were,  &st,  that  the 
defendants  had  maliciously  induced  certain  persons 
to  break  their  contracts  with  the  plaintiffs;  and, 
aeoond,  that  the  defendants  had  maliciously  con- 
tpired  to  indoce,  and  had  thereby  induced,  certain 
PjBQons  not  to  make  contracts  with  the  pliuntiff'i. 
There  having  been  undisputed  breaches  of  contract 
by^IMTSona  found  to  have  been  induced,  the  first 
of  these  findings  raised  the  same  question  which  had 
been  dispoaed  of  in  Lundey  v.  Oye.  Aocordinff  to  the 
aeoond  fbding,  the  persons  induced  merely  rinsed  to 
■she  contracts,  which  was  not  a  le^  wrong  on 
fiiairpart;  bnt  the  defendants  who  mduced  were 
fMmd  to  have  accomplished  their  object,  to  the 
injvryof  the  plaintiffs,  by  means  of  unlawful  con- 
QniBcy— a  clear  ground  of  liability  according  to 
Lwmkff  V.  Oye^  if,  as  the  court  held,  there  was  evi- 
dence to  prove  it. 

I  am  quite  alive  to  the  fact  that  the  question  which 
we  have  to  decide  is  one  of  importance,  and  also  that 
it  haa  never  been  previously  considered  by  this  House. 
Saving  come  to  tiie  condnsion,  with  the  majority  of 
r>ar  Icrdshipe  who  have  heard  the  appeal,  that  the 
dootnne  ad^mDced  by  the  respondents  is  neither  sound 
in  principle  nor  supported  by  authority,  I  move  that 
the  orders  appealed  from  be  reversed  and  judgment 
atered  for  the  appellant,  and  that  the  appellant 
bave  his  coats  of  tins  appeal,  and  costs  in  both  courts 
below,  including  the  costs  of  the  trial. 

Lord  AsHBOinunL — ^The  controversy  in  this  case  is 
between  the  plaintiffB,  who  are  shipwrights  and 
Baemhers  of  the  Shipwrights*  Provident  Union,  and 
the  defendant  Allen,  a  member  and  the  London 
Mfgate  of  the  Independent  Society  of  Boilermakers 
ad  Iron  and  Steel  Shipbuilders.  It  is  not  a  dispute 
Mtween  employers  and  employed,  between  capital 
md  labour,  oat  rather  one  between  the  members  of 
ne  trades  anion  and  of  another  trades  union ;  and 
m  the  iMta  of  the  case  there  is  little  real  difference. 
Bis  loidahip  went  through  the  facts  and  evidence, 
•d  continiied  :J  Was  tUs  evidence  fit  to  be  sub- 
Btted  to  the  jury  of  coercion  by  the  defendant  on 
be  Qlengall  Co.  to  terminate  their  employm<»nt  of 
he  plaintifb  ?  Was  there  evidence  that  the  defen- 
bnt  intimidated  and  coerced  the  Glengall  Co.  not  to 


enter  into  new  contracts  with  the  plaintiffs  P  Was 
there  evidence  that  the  defendant  mslicionsly  induced 
the  company  not  to  engage  the  plaintifib  P  I  am 
unable  myself  to  see  room  for  doubt  that  there  was 
ample  evidence  cf  such  conduct  on  t^e  part  of  the 
defendant,  and  there  is  no  question  that  it  damaged 
the  plaintiffs.  I  would  infer  even  from  the  evidence 
of  the  defendant  himself  that  the  rules  of  the  Boiler- 
makers' Society,  as  was  clearly  testified  by  their 
general  secretary  and  chairman,  would  not  support 
puzxishing  the  plaintiffs  for  their  past  aotion  by  pro- 
curing their  diamisaal  from  an  employment  where 
they  were  working  blamelessly.  I  would  aJso  gather 
from  his  evidence  that  the  defendant  himself  on  con- 
sideration would  not  say  that  such  conduct  was  right. 
He  was  asked :  **  Were  the  men  right  or  wrong 
according  to  >our  opinion  in  declining  to  act  with 
Flood  and  Taylor  because  of  something  they  had 
done  in  the  past  P  "  and  his  reply  was :  **  That  would 
be  wrong,  of  course,  according  to  the  rules  of  our 
society  if  they  left  their  work,  l>ut  they  did  not  take 
such  an  action."  But  the  question  here  is  not  on  the 
rules  of  the  society,  or  on  the  opinions  of  the  defen- 
dant on  refieotion,  but  whether  there  was  evidence  of 
his  alleged  conduct  for  the  jury.  The  question  is. 
Have  the  plaintiffia  a  remedy  fir  their  loss,  found  to 
have  been  caused  by  the  defendant  P 

The  plaintiffs  had,  in  my  opinion,  a  dear  right  to 
pursue  their  lawful  calling— to  have  the  full  benefit 
of  their  employment — and  the  right  to  enjoy  the 
legitimate,  reasonable  and  probable  expectations  of  a 
oontinuanoe  of  their  employment.  It  would  be,  I 
think,  an  unsatisfactory  state  of  the  law,  if  it  allowed 
the  wilful  invader  of  such  a  right  without  lawful 
cause  or  justification  to  escape  from  the  consequences 
of  his  action;  if  it  would  not  hold  him  liable 
for  maliciously  inducing  men  being  denied  their 
accustomed  employmfnt,  and  would  not  afford  to 
those  he  had  injured  legal  grounds  of  action. 

The  law  is  stated  wiUi  precision  and  vigour  hj  Sir 
William  Erie  in  his  work  on  trades  unions :  '*  Every 
person  has  a  right  under  the  law  as  between  him  and 
his  fellow  subjects  to  full  freedom  in  disposing  of  his 
own  labour  and  his  own  capital  according  to  his  own 
wilL  It  follows  that  every  other  person  is  subject  to 
the  correlative  duty  arising  therefrom,  and  is  pro- 
hibited from  any  obstruction  to  tiie  fullest  exercise  of 
this  right  which  can  be  made  compatible  with  the 
exercise  of  similar  rights  by  others.  Every  act 
causing  an  obstruction  to  another  in  the  exercise  of 
the  right  comprised  witlun  this  description,  done,  not 
in  the  exercise  of  the  actor's  own  right,  but  for  the 
purpose  of  obstruction,  would,  if  damage  should  be 
caused  thereby  to  the  party  obstructed,  be  a  violation 
of  this  prohibition,  and  the  violation  of  this  prohibi- 
tion by  a  single  person  is  a  wrong  to  be  remedied 
either  by  action  or  by  indictment,  as  the  case  may 
be." 

In  my  opinion  this  is  a  clear  statement  of  the  law, 
and  I  have  heard  no  satisfactory  attempt  to  answer 
or  explain  it  away.  It  is  supported  not  only  by  good 
sense  and  by  those  considerations  of  justice  and  fair 
play  one  womd  expect  to  find  in  any  legal  system,  but 
by  a  mass  of  powerful  authority.  Holt,  G.J.,  in  KtMe 
V.  Hickeringill,  1 1  East  574n,  laia  it  down  with  deamess 
and  certaint]^  that  "he  that  hinders  another  in  his 
trade  or  livefihood  is  liable  to  an  action  for  so  doing.*' 
In  no  subsequent  decision  of  any  court  has  doubt 
been  thrown  upon  the  effect  of  that  authority,  or  a 
suggestion  made  that  the  weighty  conclusions  of  H(^t, 
C.J.,  could  with  advantage  to  our  law  be  received  or 
pushed  aside.  The  reason  it  has  not  been  questioned 
IS  because,  as  I  conceive,  it  rested  firmly  on  the  great 
common  law  principle  that  every  man  has  a  right  to 
carry  on  his  trade  without  disturbnncp.     The  case  of 
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Tarleton  v.  McQawky,  Peake  N.  P.  C.  270.  decided 
in  1794,  strongly  supports  the  view  that  such  a  right 
was  the  settled  law  of  this  country,  for  it  was  then 
held  that  an  action  lay  against  the  master  of  a  vessel 
for  purposely  firing  a  cannon  at  negroes  and  therehy 
preventing  them  from  trading  with  the  plaintiff,  and 
it  was  pointed  out  that  **  the  defendant  had  exorensed 
an  intention  not  to  permit  any  to  trade  until  a  debt 
due  from  the  natives  to  himseliP  was  8ati<«fied.*' 

I  Tieed  not  go  in  detail  through  the  case  of  LnmJei/ 
V.  Gye,  which  for  nearlv  half  a  century  has  passed 
into  the  regular  current  of  legal  authority;  and 
was  followed  by  Lord  Selbome.  0.,  and  Lord  Esher 
(then  Brett.  L.J.)  in  Bowen  v.  Hall, 

In  the  Mogul  case  it  was  apparently  accepted  as 
undoubted  law  that  a  trader  has  a  right  to  carry  on 
his  business  without  disturbance,  except  in  the  way 
of  fair  competition.  Bowen,  L.J.,  there  sa^s  :  **  No 
man,  whether  trader  or  not,  can  justify  damaging 
another  in  his  commercial  business  by  fraud  or  mis- 
representation. Intimidation,  obstruction,  and 
molestation  are  forbidden:  so  is  the  intentional 
procurement  of  a  violation  of  individual  rifl:ht«,  con- 
tractual or  other,  assuming  always  that  there  is  no 
just  cause  for  it.  The  intentional  driving  away  of 
customers  by  show  of  violence,  the  obstruction  of 
actors  on  the  stage  by  preconcerted  hissing,  the 
disturbance  of  wild  fowl  in  decoys  by  the  firing  of 
guns,  the  impeding  or  threatening  servants  or  work- 
men, the  inducing  persons  under  personal  contracts 
to  break  their  contracts;  all  are  instances  of  such 
forbidden  acts.*'  It  is  worthy  of  note  that  this  great 
judflre  refers  expressly  to  the  case  of  Keehle  v.  Hicker- 
ingiU  as  clear  and  accepted  law ;  as  did  Lord  Bram- 
well  and  Lord  Field  in  this  House. 

The  fact  that  the  plaintiffs  could  make  no  claim 
against  the  Glengall  Co.,  and  that  what  the  company 
did  was,  as  between  them  and  the  plaintiffd,  not  un- 
lawful, cannot,  I  think,  exonerate  the  defendant  from 
liability  for  his  own  wrongful  conduct.  On  the 
question  of  the  evidence  of  "  malice  "  in  the  defendant 
I  do  not  think  I  could  with  advantage  add  anything 
to  what  has  been  so  well  and  so  fully  said  by  the  Lord 
Chancellor. 

The  last  case  I  desire  to  refer  to  is  Temperton  v, 
Eussellt  tried  before  Collins,  J.,  whose  direction  was 
confirmed  by  the  Court  of  Appeal,  where  Lord  Esher, 
M.B.,  gave  it  as  his  opinion  that  there  was  no  real 
distinction  between  a  malicious  inducement  to  break 
a  contract  and  a  maUdous  inducement  not  to  enter 
into  new  contracts  of  service.  The  consequences  to  a 
workman  so  treated  are  alike  disastrous ;  he  depends 
for  his  bread  upon  his  existing  and  future  contracts. 
To  intimidate  an  employer  into  breaking  a  contract 
with  a  particular  workman,  and  to  coerce  or  mali- 
ciously induce  an  otherwise  willing  employer  not  to 
give  him  future  employment,  alike  does  that  workman 
serious  damage  in  his  trade  and  prevents  him  from 
earning  his  wages.  The  object  of  the  wrongdoer  is 
the  same  in  each  case.  Here  the  motive  of  the  de- 
fendant was  founded  on  the  determination  to  inflict 
panishment  on  the  plaintiffs  for  their  past  action,  by 
driving  them  out  of  their  employment. 

In  my  opinion  there  was  evidence  that  the  defend- 
ant acted  without  legal  excuse  or  justification  in 
invading  the  right  of  the  plaintiffs  to  exercise  their 
calling  without  hindrance ;  and  there  was  evidence  to 
go  to  the  jury  that  the  defendant  intimidated  and 
coerced  or  maliciously  induced  the  Glengall  Iron  Co. 
not  to  enter  into  new  contracts  with  the  plaintiffs. 

I  entirely  concur  in  the  oondnsion  of  the  Lord 
Chancellor,  and  think  that  the  appeal  should  be 
dismissed. 

Lord  Hebschell.— In  this  case  Ihe  respondents. 


who  were  the  plaintiffs  in  the  action,  were  memben 
of    the  Shipwrights*   Union.    The  appellant  is  an 
official — the  delegate  of  the  London  distzict— of  the 
United    Society    of    Boilermakers    and    Iron  Sldp 
Builders.     It  appears    that  before    the  time  of  the 
occuirences  which  gave  rise  to  this  action,  a  contro- 
versy had  existed  between   these  unions    and  tbe 
members  of  whom  they  were  respectively  compowd. 
The  Boilermakers*  Union  insisted  that  it  was  not  a 
legitimate  part  of    the  work    of    a    shipwright  to 
execute  ironwork  upon  ships,  and  that  they  ought  to 
confine  themselves  to  the  woodwork.     On  the  other 
hand,  the  Shipwrights*  Union  contended  that  iron- 
work as  well  as  woodwork  fell  properly  witiiin  their 
craft.    lo  April,  1894,  the  respondents  were  eogiged 
to  do  certain  piecework  upon  a  ship  called  The  Sam 
Weller,    in    the    Eegrent    Dock,    Millwall,    for  the 
Glengall  Iron  Co.     They  were  employed  only  upoo 
woodwork.    Just  befor<^  this  engagement  they  hid 
been  doing  iron  shipbuilding  work  for  anotiier  fina. 
This  was  known  to  tiie  boiler  makers  and  ironwurbm 
engaged  upon  The    Sam    Weller^   who    were  modi 
annoyed  at  the  presence  in  their  midst  of  men  who 
they  considered  had  been  unfairly  trenching  upon 
their  trade  or  calling.    It  is  clear  that  they  wen 
indisposed  to  work  in  company  with  them.    In  con- 
sequence of  the  feeling  which  had  been  excited,  cos 
of  the  ironworkers  tdegraphed  to  the  appellant  to 
come  to  tbe  ship.     On  his  arrival  he  learned  that  the 
ironworkers,   or  some  of    them,  had  determined  to 
throw  down  their  tools  and  leave  at  once.     He  toU 
the  ironworker  who  had  telegraphed  to  him  to  infora 
them  that  if  they  did  so  he  should  use  his  infloenos 
with  the  executive  council  of  the  union  to  depnvs 
them  of  any  benefit  from  that  society.     He  thm. 
proceeded  to  an  interview  with  the  manager  nnA 
foreman  of  the  Glengall  Go.    There  is  some  oooflki 
of  evidence  as  to  what  passed  at  that  interview; 
whether  the  appellant  intimated  that  the  boilermakeis 
ongaged  on  the    ship  would  be  called  oat  if  tht 
respondents  were  allowed  to  continue  to  work  oa 
board  her,  or  whether  he  merely  represented  thui 
the  men  belonging  to  his  union  would  oease  to  work 
for  the  company  if  the  employment  of  the  respoii*  | 
dents  continued.    I  shall  return  to  this  point  presently,  i 
It  is,  at  all  events,  clear  that  the  manager  of  tbi.j 
Glengall  Co.  came  to  the  conclusion  that  if  he  con*  | 
tinu^  to  employ  the  respondents,  the  b<nlermak«l 
would  cease  to  work  for  him.    In  view  of  this,  ht 
determined  that  the  company  would  not  coni 
the  employment  of  the  respondents.     It  is  said 
they  were  ** discharged**  in  oonsequenoe  of  the  da<*j 
fendant*s  action.    This  is  true  in  the  sense  that 
were  no  longer  employed ;  it  is  untrue  if  intended 
imply  that  any  right,  by  contract  or  otherwise, 
violated  by  their  discharge. 

In  consequence  of  the  step  taken  by  tiie 
gall    Co.   this    action    was  brought.       Besides 
appellant,  Jackson  and  Knight,  the  ohairmaa 
secretary    of    the   union,    were    made    deft 
Kennedy,  J.,  before  whom  the  case  was  tried,  left 
the  jury  the  following  questions:  1.  Did  the 
dant  Allen  malidously  induce  the  Glengall  Iran 
to  discharge  the  plaintiffis  from  thdr  eoaploym 
2.  Did  he  malidously  induce  the  Glengall  Iron 
not  to  eagage  the  plaintiffs,  or  either  of  them  ? 
jury  answered  both  questions  in  the  affirmative, 
assessed  the  damages  at  £20  for  each  plaintiff. 
also  found  that  the  other  defendants  did  not 
the  defendant  Allen  in  acting  as  he  did,  and  that 
settlement  of  the  dispute  was  a  matter  within 
discretion  of  Allen.    Upon  these  findin^ice  the  1l 
judge  entered  judgment  for  the  plaintiffs  aipainst 
appellant,    but    entered    judgment    for     the 
defendants. 
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This  jiidgment  was  afiBrmed  by  the  Ooxjat  of  Appeal. 
Bigby,  liJ.,  however,  only  concurred  in  the  judgment 
because  he  regarded  the  question  as  practically 
•ettled  by  the  judgment  in  TemperUm  y.  Rmadl. 

It  was  argued  at  the  bur  for  the  respondents  that 
Uie  jury  must  be  taken  to  have  adopted  the  view  that 
the  evidence  for  the  plaintiffs  was  correct,  and  that 
the  ifispondent  did  intimate  that  he  would  call  the 
boflennakers  out  if  the  company  continued  to  employ 
the  lespondents.  In  my  opinion  it  is  not  material 
whether  the  account  of  the  conversation  given  by  the 
appelant  or  by  the  manager  of  the  ironworks  is  the 
oorreot  one ;  but  I  cannot  concur  in  the  contention 
of  the  respondents  that  the  jury  must  be  taken  to 
hive  adopted  the  latter  account. 

Ihe  learned  judge,  no  doubt,  indicated  an  opinion, 
vhich  I  am  not  able  to  share,  that  it  would  have  a 
beszing  on  ^e  question  whether  the  appellant 
indooea  the  company  to  decline  to  employ  the 
leepondents,  and  idso,  on  the  question  of  malice, 
whether  the  one  account  of  the  conversation  or  the 
other  was  the  correct  one.  But  he  did  not  lay  this 
down  as  a  matter  of  law,  he  left  it  for  the  jury  to 
deotde.  Under  these  circumstances,  I  do  not  think 
the  case  can  properly  be  dealt  with  on  the  assumption 
that  the  finding  of  the  jury  involves  a  finding  that 
the  version  of  what  passed  given  by  the  plamtiffs' 
witnesses  is  tiie  correct  one.  I  have  said  that  I  do 
not  share  the  opinion  entertained  by  the  learned 
judge  that  the  point  upon  which  there  was  a  conflict 
of  testimony  had  a  bearing  upon  the  question  whether 
the  company  were  induced  by  the  appellant  to  cease 
to  employ  or  decline  employing  tiiie  respondents. 
What  induced  them  to  do  so  is  plain ;  it  was  their 
belief  that  if  tliey  employed  the  respondents  the  iron- 
workers would  cease  to  work  for  them,  and  a  sense 
of  the  inoonvenience  which  this  would  cause.  It  is 
eertain  that  this  belief  was  engendered  by  the  state- 
neat  whi<di  the  appellant  made  to  them.  They 
would  be  equedly  induced  to  take  the  action,  and 
indooed  in  precisely  the  same  sense  whether  the 
representation  was  that  the  ironworkers  would  cease 
working  or  that  they  would  be  called  out.  Nor  was 
the  motive  different,  whichever  representation  was 
msdft.  In  my  judgment  there  can  be  no  difference 
in  the  legal  effect  of  these  two  representations.  If 
the  one  would  give  a  cause  of  action,  the  other,  in 
my  opinion,  womd  equally  do  so. 

The  question  is  whether  the  findings  of  the  jury 
entitled  the  plaintiffs  to  judgment.  After  a  caiefiu 
ad  prolonged  consideration  of  the  arguments  ad- 
dreised  to  your  lordships  ^hen  the  case  was  first 
prewnted  at  ihe  bcw  of  this  House,  I  arrived  at  the 
oondosiQn  that  the  question  must  be  answered  in  the 
negative.  The  reasons  for  this  conclusion,  which  I 
thai  pr^ared,  are  in  substance  those  to  which  I  now 
invite  your  lordships'  attention.  I  have  since  care- 
fully reoonsidered  the  matter  in  view  of  the  opinions 
which  have  been  expressed  by  the  learned  judges 
who  were  summoned  on  the  occasion  of  the  second 
argument  at  the  bar,  but  I  have  seen  no  ground  for 
fhanging  tbe  opinion  at  which  I  had  previously 
arrived*  I  have,  however,  added  some  observations 
i^on  the  views  presented  by  the  learned  judges. 

It  is  to  be  observed,  in  the  first  place,  that  the 
company,  in  dediiung  to  employ  the  plaintiffs,  were 
noUting  no  contract,  they  were  doing  nothing 
wroogfol  in  the  eye  of  the  law.  The  course  which 
they  took  was  dictated  by  self-interest;  they  were 
snzions  to  avoid  the  inconvenience  to  their  business 
whtdi  wonld  ensue  from  a  cessation  of  work  on  behalf 
of  the  ironworkers.  It  was  not  contended  at  the  bar 
that  merely  to  ibduce  them  to  take  this  course  would 
eoiiatitate  a  legal  wrong,  but  it  was  said  to  do  so, 
bseauae  the  person  inducing  them  acted  maliciously. 


The  Master  of  the  Bolls  declined  in  the  present  case 
to  define  what  was  meant  by  '*  maliciously " ;  he 
considered  this  a  question  to  be  determined  by  a  jury. 
But  if  acts  are,  or  are  not,  unlawful  and  actionable, 
according  as  this  element  of  malice  be  present  or 
absent,  I  think  it  is  essential  to  determine  what  is 
meant  by  it.  I  can  imagine  no  greater  danger  to  the 
community  than  that  a  jury  should  be  at  liberty  to 
impose  the  penalty  of  paying  damages  for  acts  which 
are  otherwise  lawful,  oecause  they  choose,  without 
any  legal  definition  of  the  term,  to  say  that  they  are 
malicious.  No  one  would  know  what  his  rights  were. 
The  result  would  be  to  put  all  our  actions  at  ^e 
mercy  of  a  particular  tribunal  whose  view  of  their 
propriety  may  differ  from  our  own.  However 
mahoe  may  be  defined,  if  motive  be  an  ingredient  of 
it,  my  sense  of  the  danger  would  not  be  diminished. 

The  danger  is,  I  think,  emphasized  by  the  opinions 
of  some  of  the  learned  judges.  In  a  case  to  which  I 
shall  allude  immediately,  &e  Master  of  the  Bolls  in- 
cluded within  his  definition  of  malicious  acts  persua- 
sion used  for  the  purpose  "  of  benefiting  the  defendant 
at  the  expense  of  the  plaintiff."  Wills,  J.,  t^nks  this 
''  going  a  great  deal  too  far,"  and  that,  whether  the 
act  complained  of  was  malicious,  depends  upon 
whether  the  defendant  has,  in  pursuing  his  own 
interests,  ''  done  so  by  such  means  and  with  such  a 
disregard  of  his  neighbour  as  no  honest  and  fair- 
minded  man  ought  to  resort  to."  Here  it  will  be 
seen  that  malice  is  not  made  dependent  on  motive. 
The  assumed  motive  is  a  legitimate  one,  the  pursuit 
of  one*s  own  interest.  The  malice  depends  on  the 
means  used  and  the  disregard  of  one's  neighbour,  and 
the  test  of  its  existence  is  whether  these  are  such  as 
no  honest  and  fair-minded  man  ought  to  resort  to. 
There  is  here  room  for  infinite  differences  of  opinion. 
Some,  I  daresay,  applying  this  test  would  consider 
that  a  strike  by  workmen  at  a  time  damaging  to  the 
employer,  or  a  "  lock  out "  by  an  employer  at  a  time 
of  special  hardship  to  the  workmen,  were  such  means, 
and  exhibited  such  a  disregard  of  his  neighbour  as  an 
honest  and  fair-minded  man  ought  not  to  resort  to. 
Others  would  be  of  the  contrary  opinion.  The  truth 
is,  this  suggested  test  makes  men's  responsibUity  for 
their  actions  depend  on  the  fiuctuatiog  opinions  of 
the  tribunal  before  whom  the  case  may  chance  to 
come  as  to  what  a  right-minded  man  oaght  or  ought 
not  to  do  in  pursuing  his  own  interests.  Ag^in,  the 
late  Cave,  J.  (whom  I  cannot  name  without  deploring 
his  loss),  expressed  the  view  that  the  action  of  the 
appellant  might  have  been  justified  on  the  principles 
of  trade  competition  if  it  had  been  confined  to  the 
time  when  the  men  were  doing  ironwork,  but  that  it 
**  was  without  just  cause  or  excuse,  and  consequently 
malicious,"  inasmuch  as  the  respondents  were  not  at 
the  time  engaged  upon  ironwork.  On  the  other 
hand  it  is  evident,  from  the  reasoning  of  some  of  the 
learned  judges  who  think  the  respondents  entitled  to 
succeed,  that  they  would  not  be  prepared  to  adopt 
this  distinction,  and  would  regud  the  act  as 
'*  malicious  "  in  either  case. 

The  present  case  was  treated  in  the  court  below  as 
governed  practically  by  the  previous  decisions  of 
the  same  court  in  Boiven  v.  Hall,  6  Q.  B.  D.  333, 
and  TemperUm  v.  Buasdl,  [1893]  1  a  B.  716. 
The  former  of  these  cases  was  an  action  brought 
against  the  defendant  for  maliciously  inducing  a 
person  who  had  entered  into  a  contract  of  service 
with  the  plaintiff  to  break  that  contract.  It  raised,-^ 
for  the  first  time  in  the  Court  of  Appeal,  the  ques- 
tion whether  LunUey  v.  Gh/e  was  righUy  decided. 
Brett,  L.J.,  delivered  the  judgment  of  the  court, 
in  which  the  late  Lord  Selbome  concurred,  the 
late  Lord  Chief  Justice  dissenting.  The  law  was  thus 
laid  down  in  the  judgment  of  the  majority  of  the 


S74 


THE  WEEKLY  REPORTER,      iji«i6,im8.]     VoL  XLVL 


HOUSB  OF  LOBDS. 


AxiiiBN  V.  Flood  akd  Avothbb. 


HOUBB  OF  LOBDt. 


oourt :  "  Merely  to  persuade  a  persoxi  to  break  his 
ooiitract  may  not  be  wrongful  in  law  or  fact  as  in  the 
second  case  put  by  Coleridge,  J.  But  if  the  persua- 
sion be  used  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law 
and  in  fact  a  wrong  act,  and  tiierefore  a  wrongful 
act,  and  therefore  an  actionable  act,  if  injury  ensues 
from  it.  We  think  that  it  cannot  be  doubted  that  a 
maliaious  act,  such  as  is  above  described,  is  a  wrong- 
ful act  in  law  and  in  fact." 

This  case  was  followed,  and  the  view  of  the  law 
thus  expressed  was  re-asserted  by  Lord  Esher,  M.B. 
(formerly  Brett,  L.  J.),  in  Temperton  y.  Rusaell,  It  will 
be  seen  that  '*  malicious  "  is  here  defined  as  the  indirect 

Surpose  of  injuring  the  plaintiff,  or  of  benefiting  the 
efendant  at  the  expense  of  the  plaintiff.  It  is  said  that 
a  malicious  act  thus  defined  is,  in  law  and  in  fact,  a 
wrong  act,  and  there/ore  a  wrongful  act.  I  am  not 
sure  Uiat  I  quite  understand  what  is  meant  by  saying 
that  it  is  *'  in  fact "  a  wrong  act,  as  distinguish^ 
from  its  being  so  in  <*  in  law,''  and  that  because  so 
wrong  it  is  therefore  wrongful.  I  can  only  under- 
stand it  as  meaning  that  it  is  an  act  morally  wrong. 
The  law  certainly  does  not  profess  to  treat  as  a  leg^ 
wrong  every  act  which  may  be  disapproved  of  in 
point  of  morality ;  but,  further,  I  cannot  agree  that 
all  persuasion  where  the  object  is  to  b^efit  the 
person  who  uses  the  persuasion  at  the  expense  of 
anotiier  is  morally  wrong.  Numberless  mstances 
might  be  put  in  which  such  persuasion,  which  is  of 
constant  occurrence  in  the  affairs  of  life,  would  not 
be  regarded  by  anyone  as  reprehensible.  The  judg- 
ment is  grounded  almost  wholly  upon  the  presence 
of  this  element,  that  the  purpose  of  the  inducement  is  to 
injure  the  plaintiff  or  to  benefit  the  defendant  at  his 
expense.  The  fact  that  the  act  which  is  induced  by 
the  persuasion  is  the  breach  of  a  contract  with  the 
plaintiff  is  treated  as  a  subordinate  matter  which, 
without  this  element,  would  not  be  a  wrong  act,  or 
an  act  wrongful,  and  therefore  actionable.  The 
motive  of  tiie  person  who  did  the  act  compliuned  of 
was  thus  treated  as  the  gist  of  the  action.  In  Tern- 
perton  v.  Btusell  the  further  step  was  taken  by  the 
majority  of  the  court — A.  L.  Smith,  L.J.,  reserving 
his  opinion  on  the  point— of  asserting  that  it  was 
immaterial  that  the  act  induced  was  not  the  breach 
of  a  contract,  but  only  the  not  entering  into  a  con- 
tract, provided  that  the  motive  of  desiring  to  injure 
the  plaintiff  or  to  benefit  the  defendant  at  the  expense 
of  toe  plaintiff,  was  present.  It  seems  to  have  been 
regarded  as  only  a  smaU  step  from  the  one  decision 
to  the  other,  and  it  was  said  that  there  seemed  to  be 
no  good  reason  why,  if  an  action  lay  for  maliciously 
inducing  a  breach  of  contract,  it  should  not  equally 
lie  for  maliciously  inducing  a  person  not  to  enter  into 
a  contract.  So  far  from  thinking  it  a  smaU  step  from 
the  one  decision  to  the  other,  I  l£ink  there  is  a  chasm 
between  them.  The  reason  for  a  distinction  between 
the  two  cases  appears  to  me  to  be  this — that,  in  the  one 
case,  the  act  procured  was  the  violation  of  a  legal 
right,  for  which  the  person  doing  the  act  which  in- 
jured the  plaintiff  could  be  sued  as  well  as  the  person 
who  procured  it ;  whilst,  in  the  other  case,  no  legal 
right  was  violated  by  the  person  who  did  the  act  from 
which  the  plaintiff  suffered :  he  would  not  be  liable 
to  be  sued  in  respect  of  the  act  done,  whilst  the  person 
who  induced  him  to  do  the  act  would  be  liable  to  an 
action. 

I  think  this  was  an  entirely  new  departure.  A 
stttd^  of  the  case  of  Lundetf  v.  Qye  has  satisfied  me 
that  in  that  case  the  majority  of  the  oourt  regarded 
the  circumstance  that  what  the  defendant  pro- 
cared  was  a  breach  of  contract  as  the  essence  of 
♦h**  owemfh  of   action.      It  is   true    that   the    word 


'*  maliciously  "  was  to  be  found  in  the  deolantian  flie 
validity  of  which  was  then  under  consideration,  bat  I 
do  not  think  the  learned  judges  regarded  tiis 
allegation  as  involving  the  necessity  of  proving  sd 
evil  motive  on  the  part  of  the  defenduit^  out  merely 
as  implying  that  the  defendant  had  wilfully  sod 
knowingly  procured  a  breach  of  contract.  Indeed 
Crompton,  J.,  appears  to  me  to  indicate  this  in 
express  terms.  He  says :  "It  must  now  be  con- 
sidered dear  law  that  a  person  who  wrongfully  sod 
maliciously,  or,  which  is  the  same  thing,  with  noHot^ 
interrupts  the  relation  subsisting  between  master  and 
servant  by  procuring  the  servant  to  depart  from  the 
master's  service,  or  by  harbouring  and  keeping  him 
as  servant  after  he  has  quitted  it,  and  during  the 
time  stipulated  for  as  the  period  of  service,  whsraby 
the  master  is  injured,  commits  a  wrongful  act  for 
which  he  is  responsible  at  law."  He  then  prooeedi 
to  consider  whether  the  same  law  is  applicable  to  a 
contract  for  future  service  in  the  case  of  a  titeatried 
singer.  Erie,  J.,  said :  **  The  authorities  are 
and  uniform  that  an  action  will  lie  by  a 
against  a  person  who  procures  that  a 
shall  wilfully  leave  his  service.  The  principle  inv^vsd 
in  these  cases  comprises  the  present,  for  there  the 
right  of  action  in  the  master  arises  from  the  wroogfsl 
act  of  the  defendant  in  procuring  that  the  penoa 
hired  should  break  his  contract  by  putting  an  end  t» 
the  relation  of  employer  and  employed.'*  Not  a  word, 
be  it  observed,  is  said  about  the  motive  as  oonstitotiitf 
an  element  in  the  wrongful  act.  This  is  madsTv 
possible,  clearer  by  the  answer  which  the  leaniid 
judge  gives  to  the  objection  that  this  class  of  actkwi 
for  procuring  the  breach  of  a  contract  of  hiring  rsiferi 
upon  no  principle,  and  ought  not  to  be  eztenisl^ 
beyond  the  cases  theretofore  decided  rdating  to  tzaJs^  i 
manufacture,  or  household  service.  **  The  answv," 
said  the  learned  judge,  "  appears  to  me  to  be  tM 
the  class  of  cases  referred  to  rests  upon  the  priodpb  . 
that  the  procurement  of  the  violation  of  ttke  right  il 
a  cause  of  action,  and  that  when  this  principle  k 
applied  to  a  violation  of  a  right  arising  upon  a  ooft** 
tract  of  hiring  the  nature  of  the  service  oontrsotai 
for  is  immaterial." 

I  think  the  view  of  Wightman,  J.,  was  su1 
the  same.  He  relies  much  upon  the  case  of  Winaam 
V.  Greenhank.  In  relation  to  that  case  he  says:  "1 
was  prima  facie  an  unlawful  act  of  the  wife  to  Hn 
apart  from  her  husband,  and  it  was  unlawful,  sfl 
therefore,  tortious  in  the  defendant  to  prooore 
persuade  her  to  do  an  unlawful  act,  and  as  damage  I 
the  plaintiff  was  thereby  occasioned  an  action  on  til 
case  was  held  maintainable.  This  case  appears  ft 
me  to  be  an  exceedingly  strong  authority  in  th 
plaintiff's  favour.  It  was  undoubtedly,  primd  Jmm 
an  unlawful  act  on  the  part  of  Mrs.  Wagner  ti 
break  her  contract,  and  therefore  a  tortious  act  « 
the  defendant  maliciously  to  procure  her  to  do  so: 

It  is  true  the  learned  judge  here  usee  thB  w 
''  maliciously. "  but  I  think  he  means  no  more  by  thJ 
than  '*  wilfully  and  knowing  that  he  was  procord 
an  unlawful  act.*'  The  essence  of  the  tort  m 
manifestly  regarded  by  the  learned  judge  as  d 
procuring  one  person  to  do  an  unlawful  act  to  II 
injury  of  another.  In  Winemore  v.  G^reenhamk,  upi 
which  the  learned  judge  reHed  as  a  strong  antbocl 
in  support  of  the  plaintiff's  case,  there  was  not  efi 
and  allegation  of  malice.  The  allegation  was  thi 
the  defendant  *' unlawfully  and  unjustly'*  procoii 
a  wife  not  to  return  to  her  husband,  whereby  he  «i 
damnified.  Willes,  C.J.,  in  his  judgment,  said  i 
answer  to  objections  that  were  taken  to  the  plsd 
ings:  *<It  must  be  an  unlawful  procuring,  and' 
need  not  be  shown  on  the  pleadings  how  it 
unlawful.    I^  was  said  that  it  was  neoesaary  lor  ' 
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plaintiff  to  add  '  by  false  insinoations/  but  it  is  not 
jDitarial  to  add  whether  they  were  trae  or  false.  If 
a«y  were  true,  and  by  means  of  them  the  defendant 
pennaded  the  plaintiirs  wife  to  do  an  unlawful  act, 
it  wu  onlawful  in  the  defendant." 

Upon  a  review,  then,  of  the  judgments  in  Lumley 
T.  Qyt,  I  am  satisfied  that  the  procuring  what  was 
deicribed  as  an  unlawful  act — ^namely,  a  breach  of 
contract,  was  regarded  as  the  gist  of  the  action.  I 
think  the  judgment  would  have  been  precisely  the 
lame,  if,  inst^id  of  the  word  "  maliciously,"  the 
vorda  '*  wilfully  and  with  notice  of  the  contract  " 
h&i,  been  found  in  the  declaration.  Every  word  of 
the  reasoning  of  the  three  learned  judges  would  have 
been  equally  applicable  to  that  case.  I  am  not  con- 
cerned now  to  inquire  whether  the  decision  in  Lumley 
T.  Qye  was  right.  I  admit  the  force  of  the  reasons  given 
bjtbe  learned  judges  for  holding  that  an  action  lies 
Bot  only  against  a  person  who  breaks  a  contract,  but 
against  anyone  procuring  a  breach  of  contract  to  the 
detriment  of  the  plaintiff.  There  are,  however,  argu- 
Menta  the  other  way,  and  I  must  not  be  understood 
ai  ezpreesing  an  opinion  one  way  or  the  other, 
vbether  suoh  an  action  can  be  maintained. 

It  is  certainly  a  general  rule  of  our  law  that  an  act 
frimS  facie  lawful  is  not  unlawful  and  actionable  on 
aoooont  of  the  motive  which  dictated  it.  I  put  aside 
tlw  case  of  oonspiraoy,  which  is  anomalous  in  more 
ftan  one  respect. 

It  has  recently  been  held  in  this  House  in  the  case 
;«f  The  Mayor  of  Bradford  v.  PicMea  that  acts  done 
||v  the  defendant  upon  his  own  land  were  not  action- 
.able  when  they  were  within  his  legal  rights,  even 
iftongh  his  motive  were  to  prejudice  his  neighbour. 
IBs  language  of  the  noble  and  learned  lords  was  dis- 
ttact  Lord  Halsbury,  C,  said :  <'  This  is  not  a  case 
itoe  the  state  of  mind  of  the  person  doing  the  act 
in  alEdct  the  right.  If  it  was  a  lawful  act,  however 
pi  the  motive  might  be,  he  had  a  right  to  do  it.  If 
It  was  an  unlawful  act,  however  good  the  motive 
mi^  be,  he  would  have  no  right  to  do  it."  The 
jtatement  was  oonfined  to  the  class  of  cases  then 
Idore  the  House,  but  I  apprehend  that  what  was 
lud  is  not  applicable  only  to  rights  of  property,  but 
jb  equally  applicable  to  the  exercise  by  an  individual 
if  ku  other  rights. 

The  common  law  on  the  subject  was  emphatically 
(MqireaBed  by  Parke,  B.,  in  delivering  the  judgment 
|rf  the  court  in  Stewneon  v.  Newnham,  13  C.  B.  285. 
pa  that  case  the  question  was  whether  a  declaration 
Ms  good  whi<m  averred  that  the  defendant 
r*  malicioiisly "  distrained  for  more  rent  than  was 
In.  It  was  held  that  the  allegation  of  malice  did 
Im  make  it  good.  Parke,  B.,  said,  **  An  act  which 
jbea  not  amount  to  a  legal  injury  cannot  be  action- 
pUe because  it  is  done  with  a  bad  intent." 
,  More  than  one  of  the  learned  judges  who  were 
munoned  refers  with  approval  to  the  definition  of 
pMHoe  by  Bay  ley,  J.,  in  the  case  of  Bromage  v.  Prossevt 
t  B.  &  C.  247,  "Malice  in  common  acceptation  of 
1^  term  means,  ill-will  against  a  person,  but  in  its 
llpal  sense  it  means  a  wrongful  act  done  intentionally 
'^^'lont  just  cause  or  excuse.*'  It  wi]l  be  observed 
;  this  definition  eliminates  motive  altogether.  It 
odes  onoly  **  wrongful ''  acts  intentionally  done. 
\9nf  remark  in  passing  that  I  am  quite  unable  to  see 
»w  the  definition  assists  the  respondents.  It  seems 
i  me  to  t^  the  other  way.  In  the  present  case  the 
fcitention  is  that  the  malicious  motive  makes 
y  vnmgfnl*'  an  act  that  otherwise  would  not  be  so. 
|It  may  be  convenient  here  to  refer  to  Oreen  v. 
the  London  General  Omnibus  Co.,  8  W.  E.  88, 
F  C.  B.  N.  S.  290,  which  was  relied  on  as  show- 
itt  that  a  malicions  motive  may  make  action- 
lie  acta    otherwise  innocent.     In  my  opinion  it 


affords  no  support  to  such  a  proposition.  Acts 
were  charged  in  the  declaration  which  manifestly 
interfered  with  the  plaintiff  in  the  free  use  of  the 
highway  to  which  he  was  entitled.  The  declaration 
averred  that  he  was  obstructed  in  the  use  of  it.  It 
was  demurred  to  on  the  ground  that  a  corporation 
could  not  be  guilty  of  maUce',  and  that  this  was  of  the 
essence  of  the  cause  of  action.  The  decision  was  only 
that  the  decJaration  was  good.  It  was  not  held  that 
a  malicious  motive  was  essential.  Erie,  C.J.,  in 
delivering  the  judgment  of  the  court,  stated  as  the 
ground  of  the  demurrer,  that  the  declaration  charged 
'*  a  wilful  and  intentional  wrong,"  and  that  the 
defendants,  being  a  corporation,  could  not  be  guilty 
of  such  a  wrong.  He  obviously  gave  the  avehnent 
of  malice  the  meaning  attributed  to  it  by  Bayley,  J., 
in  the  case  just  referred  to — namely,  that  the  wrong- 
ful acts  were  done  intentionally. 

Great  stress  was  laid  at  the  bar  on  the  circumstance 
that  in  an  action  for  maliciously  and  without  reason- 
able and  probable  cause  putting  in  motion  legal 
process,  an  evil  motive  is  an  essential  ingredient.  I 
have  always  understood,  and  I  think  it  has  been  the 
general  understanding,  that  this  was  an  exceptional 
case.  The  person  against  whom  proceedings  have 
been  initiated  without  reasonable  and  probable  cause 
is  primd  facie  wronged.  It  might  weU  have  been 
held  that  an  action  always  lay  for  thus  patting  the 
law  in  motion,  but  I  apprehend  that  the  person 
taking  proceedings  was  saved  from  liability  if  he 
acted  in  good  faith,  because  it  was  thought  that  men 
might  otherwise  be  too  much  deterred  from  enforcing 
the  law,  and  that  this  would  be  disadvantageous  to 
the  public.  Some  of  the  learned  judges  cite  actions 
of  lU)el  and  slander  as  instances  in  which  the  legal 
liability  depends  on  the  presence  or  absence  of  malice. 
I  think  tins  a  mistake.  The  man  who  defames 
another  by  false  allegations  is  liable  to  an  action, 
however  good  his  motive,  and  however  honestly  he 
believed  in  the  statement  he  made.  It  is  true  that  in 
a  limited  class  of  cases  the  law  under  certain  circum- 
stances regards  the  occasion  as  privileged,  and 
exonerates  the  person  who  has  made  false  defamatory 
statements  from  liability  if  he  has  made  them  in  good 
faith.  But  if  there  be  not  that  duty  or  interest 
which  in  law  creates  the  privilege,  then,  though  the 
person  making  the  statements  may  have  acted  from 
the  best  of  motives,  and  felt  it  his  duty  to  make  them, 
he  is  none  the  less  liable.  The  gist  of  the  action  is 
that  the  Htatement  was  false  and  defamatory.  Be- 
cause in  a  strictly  lioiited  class  of  cases  the  law  allows 
the  defence  that  the  statements  were  made  in  good 
faith,  it  seems  to  me  with  all  deference,  illogical  to 
to  affirm  that  midice  constitutes  one  of  the  elements 
of  the  torts  known  to  the  law  as  Ubel  and  slander. 
But  even  if  it  could  be  established  that  in  cases  falling 
within  certain  well-defined  categories  it  is  settled 
law  that  an  evil  motive  renders  actionable  acts  other- 
wise innocent,  that  is  surely  far  from  showing  that 
suoh  a  motive  always  makes  actionable  acts  pre- 
judicial to  another  which  are  otherwise  lawful,  or 
that  it  does  so  in  cases  like  the  present  utterly  dis- 
similar from  those  within  the  categories  referred  to. 

The  question  raised  by  the  decision  under  appeal 
is  one  of  vast  importance  and  wide-reaching  oonse- 
quences.  In  TcTtvperton  v.  Euseell  it  was  held  that 
the  principle  of  Lumley  v  Gye  and  Bowen  v.  Hall  was 
not  confined  to  breaches  of  contract  of  service,  but 
applied  to  breaches  of  aiiy  contract.  The  law  laid 
down  in  Bowen  v.  Hall  in  terms  applies  to  all  con- 
tracts, and  I  quite  agree  that  the  nature  of  the  con- 
tract can  make  no  difference. 

If  the  judgment  under  appeal  is  to  stand,  and  the 
fact  that  the  act  procured  was  unlawful  as  beinff  a 
breach  of  contract  be  immaterial,  it  follows  wat 
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every  penon  who  pennades  another  not  to  enter 
into  any  oontract  with  a  third  person  may  be  sued 
by  that  third  person  if  the  object  were  to  benefit 
himself  at  the  expense  of  such  person.  Such  a  case 
is  within  the  very  words  employed  in  Bowen  v.  Hall 
as  applied  in  the  present  judgment.  I  do  not  think 
it  possible  to  maintain  such  a  proposition.  It  would 
obviously  apply  where  one  tx«der  induced  another 
not  to  oontnkot  with  a  third  person  with  whom  he 
was  in  negotiation,  but  to  make  the  contract  with 
himself  instead,  a  proceeding  which  occurs  every 
day.  and  the  legitimacy  of  which  no  one  would 
question.  Yet  it  is  within  the  very  language  used 
in  Bowen  v.  HcUL  He  induced  a  person  not  to  enter 
into  a  contract  with  a  third  person,  and  his  object  is 
to  benefit  himself  at  the  expense  of  the  person  who 
would  otherwise  have  obtained  the  contract,  and  thus 
necessarily  to  injure  him  by  depriving  him  of  it.  It 
was  said  at  the  bar  that  there  was  an  exception  in 
favour  of  trade  competition.  I  know  of  no  ground 
for  saying  that  such  an  exercise  of  individual  right  is 
treated  with  exceptional  favour  by  the  law.  But  it 
is  possible  to  give  many  iUnstrations  to  which  no 
such  answer  would  apply.  I  give  one :  a  landowner 
persuades  another  to  sdl  him  a  piece  of  land  for 
which  a  ndffhbour  is  negotiating.  It  is  so  situated 
that  it  will  improve  the  value  of  the  property  of 
whichever  of  them  obtains  it.  His  motive  is  to 
benefit  himself  at  his  neighbour's  expense ;  he  induces 
the  owner  of  the  land  not  to  contract  with  his  neigh- 
bour. The  case  is  within  the  terms  of  the  judgment 
in  Boioen  ▼.  Hall.  Would  it  be  possible  to  contend 
that  an  action  lay  in  such  a  case  P  If  the  fact  be 
that  malice  is  the  gist  of  the  action  for  inducing  or 
procuring  an  act  to  be  done  to  the  prejudice  of 
another,  and  not  that  the  act  induced  or  procured  is 
an  unlawful  one  as  being  a  breach  of  oontract  or 
otherwise,  I  can  see  no  possible  ground  for  confining 
the  action  to  cases  in  which  the  thing  induced  is  the 
not  entering  into  a  contract.  It  seems  to  me  that  it 
must  equally  lie  in  the  case  of  every  lawful  act  which 
one  man  induces  another  to  do  where  his  purpose  is 
to  injure  his  neighbour  or  to  benefit  himself  at  his 
expense.  I  cannot  hold  that  such  a  proposition  is 
tenable  in  principle,  and  no  authority  is  to  be  found 
for  it.  I  should  be  the  last  to  suggest  that  the  fact 
that  there  was  no  precedent  was  in  all  cases  con- 
clusive against  the  right  to  maintain  an  action.  It 
is  the  function  of  the  courts  to  apply  established 
legal  principles  to  the  changing  circumstances  and 
conditions  of  human  life.  But  the  motive  of  injuring 
one's  neighbour  or  of  benefiting  oneself  at  his 
expense  is  as  old  as  human  nature.  It  must  for 
centuries  have  moved  men  in  countless  instances  to 
persuade  others  to  do  or  to  refrain  from  doing 
particular  acts.  The  fact  that  under  such  circum- 
stances no  authority  for  an  action  founded  on  these 
elements  has  been  discovered  does  go  far  to  show  that 
such  an  action  cannot  be  maintained.  I  think  these 
considerations  (subject  to  a  point  which  I  will 
presently  discuss)  sufficient  to  show  that  the  present 
action  cannot  be  maintained. 

It  is  said  that  the  statement  that  the  defendant 
would  call  the  men  out,  if  made,  was  a  thrpat.  It  is 
this  aspect  of  the  case  which  has  obviously  greatly 
influenced  some  of  the  learned  judges.  Hawkins, 
J.,  says  that  the  defendant,  without  excuse  or  justi- 
fication •*  wilfully,  unlawfully,  unjustly,  and  tyranni- 
cally invaded  the  plaintiffs'  right  by  intimidating  and 
ooeroing  their  employers  to  deprive  them  of  their 
present  and  future  employment,"  and  that  the 
piftintiflfii  are  therefore  entitled  to  maintain  this 
action.  But  "excuse  or  justification"  is  only 
needed  where  an  act  is  primd  facie  wrongful. 
Whether  the  defendant's  act  was  so  is  the  matter  to 


be  determined.  To  say  that  the  defendant  acted 
<(  unlawfully  "  is,  with  all  respect,  to  beg  tiM  quss- 
tion,  which  is,  whether  he  did  so  or  not  f  To  dsnribs 
his  acts  as  unjust  and  tyrannical  proves  nothing,  lor 
these  epithets  may  be  and  are,  in  popular  langnags, 
constantly  applied  to  acts  which  are  within  a  ma&*i 
rights  and  unquestionably  lawful.  In  my  onoioa 
these  epithets  do  not  advance  us  a  step  towaroi  tlis 
answer  to  the  question  which  has  to  be  solved.  Tba 
proposition  is  therefore  reduced  to  t^is,  thst  ths 
appellant  invaded  the  plaintiffs'  right  by  intimidat- 
ing and  coercing  their  employers.  In  anotibcr 
passage,  in  his  opinion,  the  learned  judge  sayitbst 
there  is  no  authority  for  the  proposition  that  to 
render  threats,  menaces,  intimidation,  or  coeraiaa 
available  as  elements  in  a  cause  of  action,  they  mail 
be  of  such  a  character  as  to  create  fear  of  penoui 
violence.  I  quite  agree  with  this.  The  threst  of 
violence  to  property  is  equally  a  threat  in  the  eye  ol 
the  la«v.  And  many  other  instances  might  be  gifeo. 
On  the  other  hand,  it  is  undeniable  that  the  ta 
"  threat,"  ''coercion,"  and  even  ** intimidi^ioa " 
often  applied  in  popular  language  to  utterances 
are  quite  lawful  and  give  rise  to  no  liability, 
civil  or  criminal.  They  mean  no  more  than  this,  thst 
the  so-called  threat  puts  pressure,  and,  periu^i, 
extreme  pressure,  on  the  person  to  whom  it  ii 
addressed  to  take  a  particular  course.  Of  this,  ^p'^ 
nuoiberless  instanoos  might  be  given.  Even  tiui, 
if  it  can  be  said  without  abu^  of  langaage  tiist  thi 
employers  were  **  intimidated  and  cooroed"  by  ths 
appellant,  even  if  this  be  in  a  certain  eense  tras,  it 
by  no  means  follows  that  he  committed  a  wrong  or 
is  under  any  legal  liability  for  his  act.  EverytUflg 
depends  on  the  nature  of  the  representatioii  « 
statement  by  which  the  pressure  was  exercised.  Ths 
law  cannot  regard  the  act  differently  beoaose  yos 
choose  to  call  it  a  threat  or  coercion  in»fa>a/1  of  la 
intimidation  or  warning. 

I  understood  it  to  1^  admitted  at  the  bar,  and  it 
was  indeed  stated  by  one  of  the  learned  judges  in  thi 
Court  of  Appeal,  that  it  would  have  been  perfectly 
lawful  for  ail  the  ironworkers  to  leave  their  enqdof* 
meut  and  not  to  accept  a  subsequent  engagement  Is 
work  in  the  company  of  the  plaintifib.  At  all  eventi 
I  cannot  doubt  that  this  would  have  been  so.  I 
cannot  doubt,  either,  that  the  appellant  or  ths 
authorities  of  the  union  would  equally  have  scted 
within  hii  or  their  rights  if  he  or  they  had  ^'csOfld 
the  men  out."  They  were  members  of  the  naioa 
It  was  for  them  to  determine  whether  they  wonH 
become  so  or  not,  and  whether  they  would  follovtCi 
not  follow  the  instructions  of  its  authorities,  thonghi  | 
no  doubt,  if  they  had  refused  to  obey  any  instmetiaM 
which  under  the  rules  of  the  union  it  was  oompetst 
for  the  authorities  to  give,  they  might  have  lost  thi 
k>euefits  they  derived  from  membership.  It  is  sol 
for  your  lordships  to  express  any  opinion  on  the  potiof 
of  trade  unions,  membership  of  which  may  undoabced^ 
infiuence  the  action  of  those  who  have  joined  theob 
They  are  now  recognized  by  law ;  there  are  oo«« 
binatioDs  of  employers  as  well  as  of  employed.  At  1 
members  of  these  unions,  of  whichever  class  they  sif 
composed,  act  in  the  interest  of  their  class.  If  tb^ 
resort  to  uuUwf ul  acts  they  may  be  indicted  or  vuL  ; 
If  they  do  not  resort  to  unlawful  acts  they  sif ; 
entitled  to  further  their  interests  in  the  dssbv  < 
which  seems  to  them  best  and  most  UkeLj  to  h^ 
effectual. 

If,  then,  the  men  had  ceased  to  work  for  the 
pany,  either  of  their  own  motion  or  beoanss  tNs 
were  "  called  out,"  and  the  company  in  order  U 
secure  their  return  had  thought  it  expedisnt  m 
longer  to  employ  the  plaintiffs  they  codul  oertsiil) 
have  maintained  no  action.    Tet  the  damage  to  tbea 
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voold  have  been  jost  the  same.  The  employers 
would  have  been  subjected  to  precisely  the  same 
"ooercion"  and  *<  intimidation/'  save  that  it  was 
hj  act  and,  not  by  prospect  of  the  act ;  they  would 
bftve  yielded  in  precisely  the  same  way  to  the 
praMure  put  upon  them,  and  been  actuated  by  the 
nme  motive,  and  the  aim  of  those  who  exercised  the 
pressure  would  have  been  precisely  the  same.  The 
only  difference  would  have  been  the  additional  result 
that  the  company  also  might  have  suffered  loss.  I 
am  quite  unable  to  conceive  how  the  plaintiffs  can 
have  a  cause  of  action,  because,  instead  of  the  iron- 
workers leaving,  either  of  their  own  motion  or 
because  they  were  called  out,  there  was  an  intima- 
tion  beforehand  that  either  the  one  or  the  other  of 
these  courses  could  be  pursued.  The  ironworkers 
were  onployed  on  the  tmns  that  they  might  leave 
at  the  dose  of  any  day,  and  that,  on  the  other  hand, 
the  employers  might,  if  they  saw  fit,  then  discharge 
them.  The  company  had  employed  the  men  knowing 
that  they  were  members  of  the  union,  and  they  had  on 
one  occasion,  at  least,  dealt  with  the  appellant  as  its 
ddegate.  Iliey  had  no  ground  for  complaint  if  the 
men  left,  as  they  were  by  contract  entitled  to  do, 
whether  the  men  left  of  their  own  motion  or  followed 
the  instruction  of  their  union  leaders.  It  is  said  that 
the  company  were  in  the  ^ower  of  the  men  because 
of  the  business  loss  to  which  the  withdrawal  of  the 
imen  wo«dd  subject  them.  But  to  what  was  this  due 
if  not  to  the  act  of  the  company  themselves  in  em- 
pbyisg  these  men  under  a  contract  which  either  party 
might  any  day  determine  ?  Under  such  circumstances 
to  oompare  the  act  of  the  company  to  that  of  the 
traveller  who,  on  a  pistol  being  presented  to  his  head, 
hands  his  purse  to  the  highwayman  appears  to  me 
grotesque. 

The  object  which  the  appellant  and  the  iron- 
workers had  in  view  was  that  they  should  be  freed 
from  the  presence  of  men  with  whom  they  dislike 
woridng,  or  to  prevent  what  they  deemed  an  imfair 
interferenoe  with  their  rights  by  men  who  did  not 
bekng  to  their  craft  doing  the  work  to  which  they 
had  been  trained.  Whether  we  approve  or  disapprove 
of  sooh  attempted  trade  restrictions,  it  was  entirely 
within  the  right  of  the  ironworkers  to  take  any  steps, 
not  unlawful,  to  prevent  any  of  the  work  which  they 
regarded  as  legitimately  theirs  being  entrusted  to 
other  1 


Some  stress  was  laid  in  the  court  below  upon  the 
Cast  thai  the  plaintifBs  were  not  at  the  time  in  question 
engaged  upon  ironwork,  although  immediately  before 
that  time  they  had  been  so  employed  elsewhere. 
This,  it  was  said,  showed  that  the  motive  of  the 
defendant  and  the  ironworkers  was  the  "punish- 
ment "  of  the  pUintifis  for  what  they  had  previously 
I  think  that  the  use  of  the  word  **  punish- 
has  proved  misleading.  That  word  does  not 
irily  imply  that  vengeance  is  being  wreaked 
for  an  act  already  done,  though  no  doubt  it  is  some- 
times  used  in  that  seuse.  When  a  court  of  justice,  for 
exaaaple,  awards  punishment  for  a  breach  of  the  law 
the  ODJect  is  not  vengeance.  The  purpose  is  to  deter 
the  person  who  has  broken  the  law  mm  a  repetition 
of  hss  act,  and  to  deter  other  persons  also  from  com- 
mittniff  similar  breaches  of  the  law. 

In  vbe  present  case  it  was  admitted  that  the  defen- 
dant had  no  personal  spite  against  the  plaintiffs. 
His  object  was,  at  the  utmost,  to  prevent  them  in 
the  fature  liom  doing  work  which  he  tiiousht  was 
not  within  their  province,  but  within  that  of  the  iron- 
wotkmn.  If  he  had  acted  in  exactly  the  same 
nuamer  as  he  did,  at  a  time  when  the  phuntiffs  were 
engaged  upon  ironwork,  his  motive  would  have  been 
preoieely  tne  same  as  it  was  in  the  present  case,  and 
the  result  to  the  plaintiffii  would  have  been  in  no- 


wise different.  I  am  unable  to  see,  then,  that  there 
is  any  difference  either  in  point  of  ethics  or  law 
between  the  two  cases.  The  ironworkers  were  no 
more  bound  to  work  with  those  whose  presence  was 
disagreeable  to  them  than  the  plaintiffiB  were  bound 
to  refuse  to  work  because  they  found  that  this  was  the 
case.  The  object  which  the  defendant,  and  those 
whom  ho  represented,  had  in  view  throughout  was 
what  they  believed  to  be  the  interest  of  the  class  to 
which  they  belonged ;  the  steps  taken  was  a  means  to 
that  end.  The  act  which  caused  the  damase  to  the 
plaintiffs  was  that  of  the  Iron  Co.  in  refusing  to 
employ  them.  The  company  would  not  subordinate 
their  own  interests  to  the  plaintiffiB.  It  is  conceded 
that  they  could  take  this  course  with  impunity. 
Why,  then,  should  the  defenduit  be  liable  because  he 
did  not  subordinate  the  interests  of  those  he  repre- 
sented to  the  plaintiffs  ?  Self-interest  dictated  alike 
the  act  of  those  who  caused  the  damage,  and  the  act 
which  is  found  to  have  induced  them  to  cause  it. 

I  have  been  dealing  so  far  with  the  ground  won 
which  the  judgment  in  the  court  below  prooeeaed. 
The  learned  counsel  for  the  respondents,  however, 
rested  their  arguments  mainly  upon  a  different 
ground,  which  has  found  favour  with  the  learned 
judges  who  think  the  plaintiffs  entitled  to  judgment. 

It  was  contended  that  the  defendant,  by  the  course 
he  took,  had  interfered  with  the  plaintiffs  in  their 
trade  or  calling,  and  that  this  of  itself  was  an  actiou- 
able  wrong.  In  support  of  this  very  broad  proposi- 
tion reliance  was  mainly  placed  on  the  case  of 
Keehle  v.  EickeringilL  The  declfuration  charged  the 
defendant  with  finng  a  gun  with  design  to  damnify 
the  plaintiff  and  fr^hten  the  wild  fowl  from  his 
decoy.  In  the  report  11  East  574n  it  is  stated  that 
the  plaintiff  was  lord  of  a  manor,  and  had  a  decoy, 
and  the  plaintiff  had  also  made  a  decoy  upon  lus 
own  ground,  which  was  next  adjoining  the  defen- 
dant's eround,  and  there  the  plaintiff  had  decoy  and 
other  ducks  of  which  he  made  profit.  It  was  held 
that  the  action  lay.  In  the  report  in  11  Mod.  75 
this  observation  is  attributed  to  Lord  Holt :  '*  Sup- 
pose defendant  had  shot  on  his  own  ground,  if  he 
had  occasion  to  shoot,  it  would  be  one  thing,  but  to 
shoot  on  puri>ose  to  damage  the  plaintiff  is  another 
thing,  and  a  wrong.*'  In  another  report  Lord  Holt 
is  reported  as  saying:  *'The  action  lies  for^-first, 
usinff  or  making  a  decoy  is  lawful ;  secondly,  this 
empk>yment  of  his  ground  for  that  use  is  profitable 
to  the  plaintiff,  as  is  the  skill  and  management  of  that 
employment."  It  is  argued  that  this  deoieion  rests 
upon  the  principle  that  intentional  interference  with 
the  trade  of  another  is  wrongful.  If  it  was  intended 
by  the  decision  to  draw  a  dutinction  between  firing 
by  the  defendant  on  his  own  land,  when  the  decoy 
was  kept  by  the  [daintiff  for  purposes  of  trade  profit, 
and  doing  the  same  act  when  the  decoy  was  kept 
for  purposes  of  pleasure  only,  I  can  see  no  ground 
for  such  a  distinction.  The  defendant,  in  firing  upon 
his  own  land  in  such  a  way  as  to  frighten  the  birds 
from  the  plaintiff's  land,  was  either  acting  within  his 
own  rights  or  not.  If  he  was  not  he  would  surely 
be  liable,  whether  the  plaintiff  was  using  his  land 
for  pleasure  or  profit.  If  he  was  within  his  rights  he 
would  not  be  liable  in  either  case,  and  I  do  not  see 
how  his  rights  could  depend  on  the  circumstance  that 
the  plaintiff  traded  in  ducks  and  did  not  merely  use 
his  aecoy  for  purposes  of  sport,  or  that  he  sold  Uiem, 
and  did  not  mer^y  use  them  for  consumption  by  his 
household.  I  cannot  think  that  the  right  of  action 
depended  on  the  circumstance  that  the  plaintiff 
tnuled  in  ducks;  and  that  there  would  have  been 
no  right  of  action,  all  other  drcnmstances  being  the 
same,  if  he  had  not  done  so.  The  case  may  be 
supported,  and  the  observation  of  Lord  Holt,  which 
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has  been  quoted,  explained  by  the  oircumstanoe  that 
if  the  defendant  merely  fired  on  his  ovn  land  in  the 
ordinary  use  of  it,  hu  neighbour  oould  make  no 
complaint;  whilst,  if  he  was  not  firing  for  any 
legitimate  purpose  connected  with  the  ordinary  use 
of  land,  he  might  be  held  to  commit  a  nuisance.  In 
this  yiew  of  it  KeehU  y.  Hickeringill  has,  of  course, 
no  beuing  on  the  present  case. 

It  is,  however,  treated  in  their  opinions  by  the 
majority  of  the  learned  judges  as  establishing  the 
wide  and  far-reaching  proposition  that  every  man 
has  a  right  to  pursue  his  trade  or  calling  without 
molestation  or  obstruction,  and  that  anyone  who, 
by  any  act,  though  it  be  not  otherwise  unlawful, 
molests  or  obstructs  him,  is  guilty  of  a  wrong,  unless 
he  can  show  lawful  justification  or  excuse  for  so 
doing. 

The  case  of  Keehh  v.  Hickeringill  was  decided  about 
two  centuries  ago,  but  I  cannot  find  that  it  haseverbeen 
treated,  unless  it  be  quite  recently,  as  establishing  the 
broad  general  proposition  alleged.  No  such  proposi- 
tion is  to  be  found  stated,  so  far  as  I  am  aware,  as 
the  ground  of  any  decision,  or  in  any  standard  text- 
book of  the  English  law.  In  Smith's  Leading 
Gases,  which  were  selected,  and  the  notes  on  them 
written,  by  one  of  the  most  eminent  lawyers  of  his 
day,  the  case  of  KeehU  v.  Hickeringill  is  not  even 
referred  to.  And  the  first  editors  of  the  work  after 
Mr.  J.  W.  Smith's  death,  Willes  and  Keating,  JJ., 
lawyers  on  whose  eminence  it  is  unnecessary  to 
dilate,  equally  passed  it  by  without  notice.  If  the 
view  taken  by  the  majority  of  the  learned  judges 
whose  opinions  were  given  at  the  bar  be  correct, 
Keeibh  y.  Uicheringill  ought  to  have  been  itself  treated 
as  a  leading  case. 

It  has  not,  as  I  believe,  been  an  authority  on  which 
subsequent  decisions  have  been  based,  except  in  cases 
relating  to  the  disturbance  of  decoys  of  wild  birds. 
It  is,  nevertheless,  suggested  by  the  learned  judges 
that  it  embodies  the  principle  on  which  many  subse- 
quent cases  have  been  decided,  though  it  was  not 
referred  to,  and  the  judges  who  pronounced  the 
judgments  were  apparently  unconscious  of  the 
authority  they  are  said  to  have  followed. 

It  is  remarkable  that  amongst  these  cases  are 
Lumley  v.  Gye  and  Bowen  v.  Hallt  which  I  have 
already  discussed.  They  are  said  by  several  of  the 
judges  to  rest  on  the  principle  established  in  Keehle  v. 
Hi3ceringilL  Some  of  the  judges,  indeed,  criticize 
adversely  the  grounds  upon  which  these  cases  were 
decided,  and  intioiate  that  they  can  only  be  supported 
on  the  ground  taken  by  Lord  Holt  in  Keehle  v. 
Hicheringill,  That  case,  however,  was  not  even 
cited  by  the  counsel  who  argued  Lumley  v.  Gye  or 
Bowen  v.  Hall,  or  by  any  of  the  judges  who  decided 
them.  If  it  establishes  the  proposition  contended  for, 
it  is  astonishing  that  those  very  learned  and  dis- 
tinguished judges  were  unaware  of  any  such  legal 
proposition,  and  instead  of  taking  this  short  cut  to 
their  dedsion,  based  it  upon  elaborate  reasoning 
entirely  unconnected  with  it. 

Great  reliance  was  placed  by  the  respondents  on 
certain  dicta  of  Holt,  C.J.,  in  Keehle  v.  HickeringilL 
'Sh&t  learned  judge  is  reported  to  have  said  that  if  a 
violent  or  malicious  act  is  done  to  a  man's  occupation, 
profession,  or  way  of  getting  a  livelihood,  an  action 
lies  in  all  cases ;  and  he  gives  the  following  illustra- 
tions :  "If  H.  should  lie  in  the  way  with  guns  and 
fright  boys  from  going  to  school,  and  their  parents 
would  not  let  them  go  thither,  that  schoolmaster 
would  have  an  action  for  loss  of  his  scholars.  A  man 
hath  a  market  to  which  he  hath  toll  of  horses  sold  ; 
a  man  is  bringing  his  horse  to  market  to  sell,  a 
strtinger  hinders  and  obstructs  him  from  going  to 
the    market — tiu     action    lies,    because    it    imports 


damages.  Again,  an  action  on  the  case  lies  against 
one  &at  by  threats  frightens  away  his  tenantsHit- 
will."  In  all  these  cases  I  think  the  Chief  Jostaos 
was  referring  to  acts  in  themselves  wrongfoL  Firing 
guns  in  such  a  manner  as  to  terrify  persons  lawfully 
passing  along  the  highway  would^  I  take  it,  be  an 
offence.  And  the  other  illustrations  given  import,  I 
think,  that  the  obstruction  and  frightening  were  of 
such  a  character  as  to  be  unlawful,  quite  indepen* 
dently  of  the  motives  which  led  to  them. 

The  case  of  Carrington  v.  Taylor,  11  East  571,  was 
also  relied  on  by  the  respondents.      It  is,  I  bdieve, 
the  only  case   which  has  been  expressly  based  on 
KeehU  v.  HickenngUl.    The  plaintiff  there  possesasd 
an  ancient  decoy,  and  the  defendant  sought  his  live- 
lihood by  shooting  wild  fowl    from  a  boat  on  the 
water,  for  which  boat,  with  small  arms,  he  had  a 
licence  from  the  Admiralty  for  fishing  and  ooasting 
along  the  shores  of  Essex.    The  decoy  was  near  a 
salt  creek  where  the  tide  ebbs  and  flows.    The  only 
proof  of  disturbance  of  the  decoy  by  the  defeadsot 
was  that,  being  in  his  boat  shooting  wild  fowl  in  a 
part  of  the  open    creek,   he  had  fired  his  fowling^ 
piece,    first    within    a    quarter   of   a   mile    of   the 
decoy  and  afterwards  within   200  yards  of  it,  and 
had    killed    several    widgeons.       The    judge    Isft 
these    facts   to   the  jury  as   evidence  of  a   wilfol 
disturbance  of  the  plaintiff's  decoy  by  the  defen- 
dant.      The     jury    returned    a     verdict    of    40b. 
damages,  and  the  court,  on  a  motion  for  a  new  trial, 
refused  to  disturb  the  verdict      They  gave  no  reason 
for  their  judgment.     Unless  a  decoy  possesses  some 
peculiar  privileges  in  the  eye  of  the  law,  I  oonfssi 
myself  quite  unable  to  understand  why  the  defendaot 
was  Uabie  to  an  action  or  was  not  within  his  rights  in 
shooting  the  wild  fowl  at  the  plaoe  he  did  for  ths 
purpose  of  gaining  a  livelihood,  which  is  stated  to 
have  been  his  object.    In  any  case  the  decision  silordi 
no  support  to  the  contention  now  under  considsiar 
tion.    For  there  was  no  allegation  that  the  plaintiff 
traded  in  wild  fowl;  "greet  profits  and  advaatages," 
in  pleader's  language,  might  well  have  acoraed  to 
him  without  his  doing  so.    And  there  was  no  proof 
that  he  did  so.    Although  some  of  the  learned  jndgei 
who  support  the  judgment  below  rely  on  this  oas^ 
one  at  least  thinks  it  bad  law.    The  case  is  impottaat 
as  showing,  as  I  think  it  clearly  does,  that  the  jodgei 
of  the  Court  of  King's  Bench  in  1809  did  not  regard 
the  judgment  in  Keehle  y,  Hickeringill  as  founded  oa 
interference  with  trade  or  dependent  on  the  pceaenoe 
of  malice.  ,      ^ 

I  turn  now  to  the  other  oases  reued  on  by  um 
learned  judges  in  support  of  the  proposition  on  which 
they  found  their  conclusion  in  favour  of  the  respon- 
dents, which  are  said  to  have  been  decided  upon  ths 
principle  embodied  in  KeehU  v.  HiekeringOL 
Amongst  the  earliest  of  these  is  OarreU  ▼•  TSoyior. 
Oro.  Jac.  567.  The  declaration  alleged  that  tte 
plaintiff  was  a  mason  and  used  to  sell  stones,  and 
employed  workmen  in  his  stone  pit  "  Al  gueux  "— £ 
quote  from  the  fuller  statement  of  the  pleading  ia 
Rolle's  Reports,  162— "fo  defendant  iantas  ^  Jrt- 
quentaa  mina^  de  vita  et  de  mutilaHone  memhroram 
auorum  et  honorum  devastatione  per  divereaa  eecfyu  Ugi» 
dedit,''  whereby  the  pliintiff's  workmen  left,  and  ks 
was  unable  to  obtain  others.  After  jndgnoant  tiiii 
declaration  was  held  to  disclose  a  cause  of  action.  It 
is  suggested  that  it  is  difficult  to  explain  this  deoisisa 
except  on  the  ground  that  the  law  recognises  in  oveiy 
man  a  right  to  carry  on  his  trade  without  dxstiub- 
anoe.  I  am  unable  to  see  the  'difficulty  or  to  tidnk 
that  the  decision  rests  on  any  principle  apeab^y 
relating  to  trade.  If  the  plaintiff  had  not  been  a 
tradesman,  but  the  owner  of  a  house,  and  the  ssas 
menaces  had  been  uttered  to  those  who  oame  fttua 
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fioie  to  time  to  Tisit  him,  I  cannot  but  think  that  he 
vookl  eqnallj  have  had  a  oanse  of  action.  He  wonld 
hn  been  arooted  prejudicially  in  the  occupation  and 
enjoyment  of  hie  property  by  acts  in  themselTCS 
wiODgfoI.  Again,  in  Tarleton  v.  McGawley,  a  gun 
wasniedata  canoe  coming  to  the  plaintiff's  ship, 
vbereby  one  of  the  natiyes  in  it  was  killed,  and  so 
aatiYes  were  deterred  by  fright  from  approaching  it 
for  the  purpose  of  trading.  It  is  said  that  the  essence 
of  the  wronff  in  this  case  was  that  the  plaintiff  was 
dntnrbed  in  nia  trade.  I  do  not  think  so.  Can  it  be 
doabted  that  if  the  ship-owner  had  desired  the  pres- 
flDoe  of  persons  on  board  his  ship  for  any  other 
pupose,  and  the  same  wrongful  act  had  deterred 
them  from  approaching  the  ship,  the  ship-owner 
ii%ht  have  maintained  a  similar  action  to  recover 
damages  for  any  loss  or  inconyenience  to  which  he 
had  been  put  owing  to  the  wrongful  act  of  the  defen- 
dant ? 

I  will  not  trouble  your  lordships  by  going  through 
aO  the  cases  referred  to.  Speaking  generally,  I 
beHeve  these  actions  would  equaUy  have  been 
maintainable  if  a  similar  wrongful  act  had  caused 
to,  or  had  affected  the  legal  rights  of,  a 
wholly  unconnected  with  trade.  In  all  of 
the  act  complained  of  was  in  its  nature  wrong- 
iid,  Tiolenoe,  menaces  of  yiolence,  false  statements. 
li  none  of  l^em  was  the  proposition  now  contended 
lor  laid  down  or  hinted  at,  and  they  can  be  supported 
without  resort  to  any  such  principle.  No  doubt  in 
some  of  the  cases  rerorred  to  the  wrong  was  of  such 
a  nature  that  it  is  difficult  to  imagine  circumstances 
ia  which  predaely  the  same  wrong  could  haye  caused 
damage  to  a  person  not  in  trade,  but  the  act  was 
Mt  wrongful  merely  because  it  affected  the  man  in 
hii  trade,  though  it  was  this  circumstance  which 
oeeasioned  him  loss.  Among  the  authorities  relied 
m  were  those  relating  to  slander  of  a  man  in  the  way 
of  his  trade.  This  action  again  was  traced  to  the 
iRDciple  that  a  man's  trade  must  not  be  interfered 
with.  It  is  true  that  slander  of  a  man  in  the  way  of 
Ui  trade  ia  actionable  without  proof  of  special 
damage,  but  whateyer  the  slander,  the  wronff  is 
peoKly  the  same — that  defamatory  words  haye  been 
itlered.  And  slander  of  a  man  in  the  way  of  his 
cftes,  if  it  be  an  office  of  profit  or  eyen  of  dignity, 
when  it  is  one  from  whioh.  the  holder  may  be 
Nnored,^  is  actionable  without  proof  of  special 
danajge  in  precisely  the  same  way  as  slander  of  a 
■n  in  the  way  of  his  trade. 

I  now  proceed  to  consider  on  principle  the  pro- 
foaition  adyanced  by  the  respondents,  the  alleged 
iithoritiee  for  which  I  have  been  discussing.  I  do 
Ml  doubt  that  eyeryone  has  right  to  pursue  his  trade 


mployment  without  ''molestation"  or  *'  obstruc- 
fion"  if  those  terms  are  used  to  imply  some  act  in 
iUf  wrongful.  This  is  only  a  branch  of  a  much 
wider  proposition — namely,  that  eyery  one  has  a 
i^t  to  do  any  lawful  act  he  pleases  without 
■oleatation  or  oostruction.  If  it  oe  intended  to 
that  an  act  not  otherwise  wrongftd  always 
so  if  it  interferes  with  another's 
or  employment,  and  needs  to  be  excused 
V  justified,  I  say  that  such  a  proposition,  in 
■y  opinion,  has  no  solid  foundation  in  reason  to 
upon.      A  man's  right  not  to  work  or  not  to 


pttsne  a  particular  trade  or  calling  or  to  determine 
■^CB  or  where  or  with  whom  he  will  work  is  in  law 
^^ht  of  precisely  the  same  nature  and  entitled  to 
im  the  same  protection  as  a  man's  right  to  trade  or 
■0^.  They  are  but  examples  of  that  wider  right  of 
■inch  I  haye  already  spoken.  That  wider  right 
Mhraces  also  the  right  of  free  speech.  A  man  has 
kiight  to  say  what  he  pleases,  to, induce,  to  adyise,  to 
nort,  to  cominand,  proyided  he  does  not  slander  or 


deceive  or  commit  any  other  of  the  wrongs  known 
to  the  law  of  which  speech  may  be  the  medium. 
Unless  he  is  thus  shown  to  haye  abused  his  right, 
why  is  he  to  be  called  upon  to  excuse  or  justify 
himself  because  his  words  may  interfere  with  some- 
one else  in  his  calling  P 

In  the  course  of  the  argument  one  of  your  lord- 
ships asked  the  learned  counsel  for  the  respondents 
whether,  if  a  butler  on  account  of  a  quarrel  with  the 
cook  told  his  master  that  he  would  quit  his  service  if 
the  cook  remained  in  it,  and  the  master  preferring  to 
keep  the  butler  terminated  his  contract  with  the  cook, 
the  latter  could  maintain  an  action  against  the  butler  P 
One  of  the  learned  judges  answers  this  question  with- 
out hesitation  in  the  affirmative.  As,  in  his  opinion, 
the  present  action  would  lie,  I  think  he  was  logical  in 
giving  this  answer.  ,But  whyi  I  ask,  was  not  the 
butler  in  the  supposed  case  entitled  to  make  his  con- 
tinuing in  the  employment  conditional  on  the  cook 
ceasing  to  be  employed  ?  And  if  so,  why  was  he  not 
entitled  to  state  the  terms  on  which  alone  he  would 
remain,  and  thus  give  the  employer  his  choice  P  Sup- 
pose after  the  quarrel  each  of  the  servants  made  the 
termination  of  the  contract  with  the  other*  a  condition 
of  remaining  in  the  master's  service,  and  he  chose  to 
retain  one  of  them,  wonld  this  choice  of  his  give  the 
one  parted  with  a  good  cause  of  action  against  the 
other  P  In  my  opinion,  a  man  cannot  be  called  upon 
to  justify  either  act  or  word  merely  because  it  inter- 
feres with  another's  trade  or  calling ;  any  more  than 
he  is  bound  to  justify  or  excuse  his  act  or  word  under 
any  other  circumstances,  unless  it  be  shown  to  be  in 
its  nature  wrongful,  and  thus  to  require  justifica- 
tion. 

The  notion  that  there  may  be  a  difference  in  this 
respect  between  acts  affecting  trade  or  employment 
and  other  acts  seems  to  be  largely  founded  on  certain 
dida  of  Bowen,  L.  J.,  in  the  case  of  The  Mogul  Steam- 
ship Co.  It  must  be  remembered  that  these  were 
obiter  dicta,  for  the  decision  was  that  the  defendants 
were  not  liable.  The  passage,  perhaps,  chiefiy  relied 
upon  is  the  following :  *'  Now,  intentionally  to  do 
that  which  is  calculated  in  the  ordinary  course  of 
events  to  damage,  and  which  does  in  fact  damage, 
another  in  that  other  person's  property  or  trade  is 
actionable  if  done  wiuiout  just  cause  or  excuse. 
Such  intentional  action  when  done  without  just  cause 
or  excuse  is  what  the  law  calls  a  malicious  wronff." 
It  will  be  noted  that  the  learned  jud^  here  makes 
no  distinction  between  acts  which  interfere  with 
property  and  those  which  interfere  with  trade.  For 
the  purpose  then  in  hand  the  statement  of  the  law 
may  be  accurate  enough,  but  if  it  means  that  a  man 
is  bound  in  law  to  justify  or  excuse  every  wilful  act 
which  may  damage  another  in  his  property  or  trade, 
then  I  say,  with  ail  respect,  the  proposition  is  far  too 
wide ;  everything  depends  on  the  nature  of  the  act, 
and  whether  it  is  wrongful  or  not. 

Whatever  may  be  the  effect  of  the  dicta  of  some  of 
the  judges  in  the  case  of  The  Mogul  Steamship^  Co,  v. 
McGregor,  I  regard  it  as  an  authority  supporting  the 
appellant's  case.  Certain  owners  of  ships  formed  an 
association  with  the  object  of  securing  to  themselves 
exclusively  a  particular  carrying  trade.  They  allowed 
a  rebate  on  the  freights  to  all  shippers  who  shipped 
only  with  members  of  tiie  association.  They  also 
sent  ships  to  ports  where  the  plaintiffs  were  endea- 
vouring to  obtain  cargoes,  to  carry  at  unremunera- 
tive  rates,  in  order  to  secure  the  trade  to  themselves. 
A  circular  was  sent  by  an  agent  of  the  defendants 
reminding  shippers  at  a  particular  iK)rt  that  ship- 
ments for  London  by  any  of  the  plfuntiffs'  steamers 
at  any  of  the  ports  in  China  would  exdude  the  firm 
making  the  shipment  from  participation  in  the  returns 
of  freight  during  the  whme  six-monthly  period  in 
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which  they  had  been  made,  even  though  the  firm 
elsewhere  might  have  ^ven  ezdnsiTe  support  to  the 
steamers  of  the  combmation.  It  was  hdd  by  tTiiif 
House  that  the  phuntifEiB  had  no  cause  of  action. 
This,  too,  be  it  observed,  though  the  action  was  in 
respect  of  a  conspiracy,  what  was  done  being  in 
pursuance  of  a  common  course  of  action  concerted 
by  seTeral  shipowners.  In  that  case  the  very  ob- 
ject of  the  defendants  was  to  induce  shippers  to 
contract  with  them,  and  not  to  contract  with  the 
plaintiffs,  and  thus  to  benefit  themselves  at  the 
expense  of  the  plaintiffo,  and  to  injure  them  by 
preventing  them  from  getting  a  share  of  the  carry- 
ing trade.  Its  express  object  was  to  molest  and 
interfere  with  the  plaintiffo  in  the  exercise  of 
their  trade.  It  was  said  that  this  was  held  lawful 
because  the  law  sanctions  acts  which  are  done  in 
furtherance  of  trade  competition.  I  do  not  fhinh 
the  •decision  rests  on  so  narrow  a  basis,  but  rather  on 
this,  that  the  acts  by  which  the  competition  was 
pursued  were  all  hiwf  ul  acts,  that  they  were  acts  not 
in  themselves  wrongful,  but  a  mere  exercise  of  the 
riffht  to  contract  with  whom,  and  when,  and  under 
what  circumstances  and  upon  what  conditions  they 
pleased.  I  ain  aware  of  no  groimd  for  sayin«^  that 
competition  is  regarded  with  special  favourbv  the 
law ;  at  all  events,  I  see  no  reason  whv  it  should  be 
so  regarded.  It  may  often  press  as  hardly  on  indivi- 
duals as  the  defendant's  acts  are  allesed  to  have  done 
in  the  present  case.  But  if  the  aUeged  exception 
could  be  established,  why  is  not  the  present  case 
within  it  f  What  was  the  object  of  the  defendant 
and  the  workmen  he  represented  but  to  assist  them- 
selves in  their  competition  with  the  shipwrights? 
A  man  is  entitled  to  take  steps  to  compete  to  the  best 
advantage  in  the  employment  of  his  labour,  and  to 
shut  out,  if  he  can,  what  he  regards  as  unfair  com- 
petition, just  as  much  as  if  he  was  carrying  on  the 
business  of  a  shipowner.  The  inducement  the  appel- 
lant used  to  further  his  end  was  the  prospect  that  the 
members  of  his  union  would  not  work  in  company 
with  what  they  deemed  unfair  rivals  in  their  calling. 
What  is  the  difference  between  this  case  and  that  of  a 
union  of  shipowners  who  induce  merchants  not  to 
enter  into  contracts  with  the  plaintiff  by  the  prospect 
that  if  at  any  time  they  employ  the  plaintiff's  ships 
they  will  suffer  the  penalty  of  being  made  to  pay 
higher  charges  than  their  neighbours  at  the  time 
when  the  defendants'  Bhips  alone  visit  the  ports  P  In 
my  opinion  there  is  no  difference  in  principle  between 
the  two  cases. 

A  further  point  to  which  I  have  not  yet  alluded 
was  raised  by  the  junior  counsel  for  the  respondents 
on  the  first  argument  at  the  bar.  It  was  strenuously 
insisted  upon  by  both  learned  counsel  on  the  occasion 
of  the  second  argument.  It  was  said  that  the 
appellant  had  been  guilty  of  misrepresentation,  which 
haa  induced  the  company  to  take  the  course  they 
did.  No  such  point  is  to  be  found  suggested  in  the 
pleadings,  no  such  point  was  raised  at  the  trial  or  in 
the  Court  of  First  Instance,  or  until  the  junior 
counsel  for  the  respondents  addressed  ^ur  lordships. 
The  jury  were  not  asked  whether  there  had  been  a 
misrepresentation,  and  have  not  found  that  this  was 
the  case.  It  is  certainly  not  admitted  by  the  appel- 
laijt.  Under  these  circumstances  it  would,  in  my 
opinion,  be  without  justification  and  contrary  to 
precedent  for  your  lordships  to  attach  any  weight 
to  the  point  now.  But  I  think  it  right  to  add  that 
it  does  not  seem  to  me  to  have  been  made  ffood  as  a 
matter  of  fact.  It  is  contended,  as  I  understand, 
that  the  appellant  represented  that  all  the  ironworkers 
in  the  union  would  leave  if  the  plaintiffs  continued  to 
be  employed,  whereas  some  only  had  said  that  tiiey 
w^d  do  so.    I  think  the  contention  rests  on  a  mis- 


apprehension. It  is  true  that  some  only  appesr  to 
have  said  that  they  would  leave  at  once,  but  1  tinok 
that  this  referred  to  an  immediate  departure  without 
waiting  till  the  end  of  the  day,  or,  at  all  evtnti, 
without  awaiting  the  result  of  the  interview  between 
the  appellant  and  the  employers.  The  witnen 
Elliot,  whose  evidence  is  relied  on,  himself  says  thai 
<*  the  chaps  "  were  dissatisfied,  and  that  tfasn  wis 
only  one  way  of  settling  it,  and  that  was  in  accord- 
ance with  the  wishes  of  their  men,  these  wishes  faeiog 
that  the  plaintiffs  should  not  be  continued  upon  work 
in  the  same  ship.  Even  if  a  misreprasentataon  by 
the  appellant  to  the  Glengall  Co.  would  be  sufficieDt 
in  any  circumstances  to  afford  a  right  of  action  to  the 
plaintiffs,  I  think  it  could  scarcely  be  contended  that 
it  could  do  so,  unless  the  misrepresentation  wen 
wilful  and  intentional.  Of  this  there  is,  in  ay 
opinion,  not  a  tittie  of  evidence.  The  appellant  may 
well  have  believed  from  the  statements  made 
to  him,  that,  if  the  plaintifb  oontinaed  to  work 
in  the  ship,  all  the  ironworkers  would  oeaae  to 
work.  On  the  evidence  I  should  come  witkont 
hesitation  to  the  conclusion  that  they  would  bate 
done  so. 

For  the  reasons  I  have  given  I  think  the  jadgment 
should  be  reversed,  and  judgment  enteral  in  the 
action  for  the  defendant  with  costs. 

I  have  only  very  reoentiy  had  the  opportomfy  of 
knowing  the  views  entertained  by  my  nobis  and 
learned  friend  on  the  Woolsack  with  regard  to  tUs 
case.  In  consequence  of  them,  I  think  it  ri^t  to 
add  the  following  observations : 

I  am  not  behind  my  noble  and  learned  friend  in 
the  desire  to  preserve  individual  Uberty.  But  I  think 
it  is  never  in  greater  danger  than  when  a  tribunal  k 
urged  to  restrict  Uberty  of  action  because  the  manner 
in  which  it  has  been  exercised  in  a  particular  instanoe 
may  be  distasteful. 

I  am  unable  to  regard  as  altogether  accurate  the 
statement  of  my  noble. and  learned  friend  that  m^  to 
the  period  when  this  case  reached  your  lordshipB* 
House  there  was  a  unanimous  consensus  of  opimon. 
I  think  he  has  overlooked  the  following  facts :  When 
the  Court  of  Appeal  in  Bowen  v.  Hall  held  that  sa 
action  lay  for  mauciously  inducing  another  to  break 
his  contract,  the  late  Lord  Chief  Justice,  difEering 
from  his  two  colleagues,  was  of  opinion  that,  even  ia 
such  a  case,  an  action  could  not  be  maintained. 
When,  in  Temperton  v.  BusseU,  Lord  Bsher,  ILB*, 
and  Lopes,  L.J.,  carried  the  doctrine  further,  and 
held  that  an  action  would  lie  for  maliciously  indudi^ 
another  not  to  enter  into  a  contract,  A.  L.  Smith, 
L.J.,  notwithstanding  the  strong  expreosioa  of 
opinion  by  those  learned  judges,  significantly 
reserved  his  own  opinion  on  the  point.  And  wbm, 
in  the  present  case,  Lord  Bsher,  M.B.,  and  Lopes, 
L.J.,  reaffirmed  the  opiiiions  they  had  previooily 
pronounced,  Bigby,  L.J.,  only  concurred  in  tiM 
judgment  under  appeal  in  deference  to  the  opinioBS 
expressed  in  the  previous  case. 

In  my  opinion  the  conclusion  at  which  I  have 
arrived  i&  not  in  confiict  with  any  decision  or  erea 
with  the  pronounced  opinions  of  any  jadgea  except 
those  enunciated  in  the  recent  cases  now  under 
review.  On  the  contrary,  I  believe,  with  all  defer* 
ence  to  my  noble  and  learned  friend  on  the  woolsat^ 
that  any  other  conclusion  would  run  counter  to 
principles  of  the  common  law  which  have  baen  long 
well  established. 

I  regret  to  have  trespassed  so  long  on  your  lord- 
ships' time.  My  excuse  must  be  that  I  regard  Iks 
decision  under  appeal  as  one  absolutely  novel,  sad 
which  can  only  be  supported  by  affirming  pcopoii- 
tions  far-reaching  in  their  oonsequenoea  ana,  in  my 
opinion,  dangerous  and  unsound. 
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Lord  Magnaohten. — I  am  sorry  to  say  that  I 
niift  begin  by  reoapitnlating  the  facts  of  the  case. 
For  the  findiDgs  of  the  jury,  taken  by  themselyes,  do 
not  oonvey  to  my  mind  any  definite  meaning.    The 
jnryhaTe  found  that  the  appellant  Allen  ^'mauoiously 
indnced"  the  Glen^aU  Iron  do.  to  discharge  the 
reBpondents  from  their  Bervice,  and  they  have  awarded 
dimsges  in  oonseqnence.    I  do  not  know  what  the 
jniy  meant  by  the   word  *'  indnoed " ;    I  am  not 
lore  that  I  Imow  what  th^  meant  by  the  word 
"  malidoosly."    Sometimes,  indeed,  I  rather  doubt 
whether  I  qnite  imderstand  that  unhappy  expression 
mjadf.    I  am  therefore  compelind  to  turn  for  help  to 
tiie  efidenoe  at  the  trial,  accepting,  as  I  suppose  the 
jury  must  have  accepted,  the  account  given  by  the 
ntpondents   in    preference  to  that  offered    by  the 
mellant  wherever    there  may  be  any  shadow  of 
dnrerence  between  them.   [His  lordship  went  through 
the  evidence,  and  continued:]    On  their  dismissal 
need  end  Taylor  brought  this  action  against  Allen. 
Bsch  psrty  had  the  financial  support  of  their  union. 
The  maintiffB  joined  as  co-defendants  Jackson  and 
Knight,  the  chairman  and  secretary  of  the  Boiler- 
makers' Union.    Jackson  and  Knight  had  no  more  to 
do  with  the  matter  than  any  of  your  lordships.    The 
jiny  found  that  they  did  not  authorize  AUen  in  acting 
ai  he  did.    On  further  consideration  the  action  was 
dismissed    against   them,    and    the    dismissal    was 
affirmed  on  appeal.    It  is  not  necessary  for  me  to  say 
abythue  about  this  part  of  the  case,  except  that  I 
eaoDot  help  thinking  that  the  fact  of   the  judge 
Isaving  any  question  to  the  jury  as  regards  the  chair- 
ttso  and  seoretaiy  of  the  union  must  have  rather 
tnded  to  oonfuse  the  issue  as  between  the  plaintiffs 
and  Allsn.    Although  he  pointed  out  that  there  was 
no  eridenoe  of  conspiracy,  it  must,  I  shoidd  think, 
have  given  some  colour  to  the  suggestion  of  oppres- 
■Ts  oombination  as  an  element  to  be  oonndered, 
whereas  in  the  course  of  the  trial  the   case   was 
is  &ot,  as  it  seems  to   me,    reduced   to   a  claim 
Allen  for  what  he  did  in  his  individual 


7ow  before  I  proceed  to  consider  the  legal  grounds 

OB  whidi  Kennedy,  J.,  and  the  Court  of  Appeid 

decided  the  case  against  Allen,  I  should  like  to  ask 

what  there  was  wrong  in  Allen's  conduct.    He  had 

sothiBg  to  do  with  the  origin  of  the  ill-feeling  against 

Hood  and  Taylor.    He  did  nothing  to  increase  it. 

He  went  to  the  dock  simply  because  he  was  sent  for 

I7  one  of  the  men  of  his  union.    It  seems  to  be  con- 

■dered  the  duty  of  a  district  delegate  to  listen  to  the 

cnevinoeB  of  the  members  of  hu  union  within  his 

<bstrict»  and  to  settle  the  difficulty  if  possible.    The 

JBry  found  that  the  settlement  of  this  dispute  was  a 

SMtter  within  Allen's  discretion.    The  only  way  in 

which  he  could  settle  it  was  going  and  sedng  the 

■anager.    There  was  surely  nothing  wrong  in  that. 

Ihars  was  nothing  wrong  in  his  tellmg  the  manager 

ftai  the  iroai-men  would  leave  their  work  unless  the 

two  shipwrights  against  whom  they  had  a  grudge  were 

dJSBiisBcd,  ifhe  really  believed  that  that  was  what  his 

■an  intended  to  do.    As  far  as  their  employers  were 

soDcemed  the  iron-men  were  perfectly  nee  to  leave 

their  work  for  any  reason,  or  for  no  reason,  or  even 

ipr  a  bad  reason ;  any  one  of  them  might  have  gone 

■p^y  to  the  manager,  or  they  might  have  gone  to 

bni  all  together  (if  they  went  quietly  and  peaoeabl^}, 

md  told  him  they  would  not  stay  any  longer  with 

Rood  and  Taylor  at  work  among  them. 

If  ao,  it  is  cUffionlt  to  see  why  fault  shoidd  be  found 
sith  Allen  for  going  in  their  place  and  on  their 
Mialf  and  sayins^  what  they  would  have  said  them- 
alvea.  Then,  did  Allen  say  or  do  anything  in  the 
nvrse  of  his  interview  with  Mr.  Halkett  which,  in 
he  events  which  have  happened,  giTes  Flood  and 


Taylor  a  right  of  action  against  him  ?    That  brings 

me  to  the  case  presented  to  the  jury. 
In  the  statement  of  claim  there  were  serious  alleffa- 

tioDS  for  which,  as  it  turned  out,  there  was  no  founda- 
tion whatever  in  fact.  It  was  alleged  that  Allen  and 
his  co-defendants  had  induced  the  company  to  break 
contracts  with  the  plaintiffs.  That  was  a  mistake ; 
there  was  no  contract  to  break.  It  was  alleged  that 
Allen  and  his  co-defendants  had  conspired  against 
the  plaintiffs.  That  was  a  mistake  too;  there  was 
not,  as  the  learned  judge  said,  *'  a  shred  of  evidence 
of  any  conspiracy  at  all."  Then  there  was  a  charge 
of  intimidation  and  coercion.  That  charge  vanished 
too.  The  only  reference  the  judge  made  to  it  was  to  - 
say  *'  There  is  no  evidence  here,  of  course,  of  anything 
amounting  to  intimidation  or  coercion  in  any  legal 
sense  of  the  term."  The  case  as  launched  broke 
down. 

The  judge,  however,  saved  two  questions  from  the 
wreck  and  put  them  to  the  jury.  They  were  these : 
1.  Did  Allen  maliciously  induoe  the  company  to  dis- 
charge the  plaintiffs  P  2.  Did  Allen  maliciously  in- 
duce the  company  not  to  engage  the  plaintiffB  ?  In 
putting  these  questions  he  explained  that  the  word 
maliciously  was  a  term  of  art  in  law — a  proposition, 
at  any  rate,  not  universally  trua  "  It  means,"  he 
said,  '*  connected  with  the  word  '  induce,'  this — that 
it  was  not  for  the  mere  purpose  of  forwarding  fairly 
Allen's  own  interests,  but  m>m  the  indirect  motive  of 
doing  a  mischief  to  the  plaintiffis  in  their  lawful  busi- 
ness." That  comes  near  the  ordinary  meaning  of 
" malice,"  if  ''deliberate  mischief"  be  tiiken  as  its 
ordinary  meaning.  And  it  is  to  be  observed  that  in 
the  cases  professedly  founded  on  LunUey  v.  Gye — I 
refer  particularly  to  Batven  v.  HM,  TemperUm  v. 
Bussell,  and  the  present  case  in  the  Court  of  Appeal  ~ 
the  word  **  malice  "  seems  to  be  used  in  a  sense  not 
far  removed  from  its  ordinary  and  popular  significa- 
tion. 

As  regards  the  meaning  of  the  word  *'  induoe,"  I 
do  not  think  the  jury  ^ot  much  assistance.  I  rather 
gather  from  the  summing  up  that  the  jury  were  given 
to  understand  that  if  they  thought  that  Allen  merely 
represented  the  state  of  things  as  it  was— and  the 
feeling  of  the  iron-men  at  the  £egent  Dock — they 
would  be  at  liberty  to  answer  the  questions  put  to 
them  about  Allen  in  the  negative.  But  the  answer 
must  be  the  other  way  if  they  thought  that  AUen 
went  further,  and  assumed  to  represent  the  union  and 
to  speak  as  if  he  had  the  power  of  the  union  at  his 
back ;  that  would  be  a  throat,  and  would  amount  to 
*'  inducing."  I  do  not  think  it  can  be  said  that  Allen 
did  *< induce"  the  company  to  discharge  the  plain- 
ti^.  Certainly  it  cannot  be  truly  said  that  he  pro- 
cured them  to  be  discharged.  It  was  not  his  act  that 
prevented  the  company  from  continuing  to  employ 
them.  If  the  whole  story  had  been  a  fiction  and  an 
invention  on  his  part,  I  could  have  understood  the 
finding  of  the  jury.  But  I  do  not  think  there  was 
any  misrepresentation  on  Allen's  part.  I  do  not  think 
there  was  any  exaggeration.  Kor,  indeed,  was  any 
such  point  niade  at  the  trial.  The  evidence  of  the 
plaintiffis  themselves  proves  that  the  iron-men  were  in 
a  very  nasty  temper.  They  believed  the  iron-men 
meant  mischief.  AUen  evidently  thought  they  were 
bent  on  striking.  Bdmonds,  the  foreman,  indeed, 
says  he  thought  AUen  "  had  only  just  to  hold  up  his 
hfuid  and  the  whole  of  the  men  would  go  off."  But 
he  gathered  this  from  AUen's  manner,  not  from  what 
he  said. 

But  after  aU,  whatever  he  may  haye  gathered  from 
AUen's  manner,  it  was  not  Bdmonds  who  discharged 
the  plaintiffs.  It  was  Mr.  Halkett,  and  he  did  it 
without  consultinff  Edmonds.  Mr.  Halkett  says 
nothuig  to  show  wat  he  was  afraid  of  AUen.    He 
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must  hare  known  too  much  about  trade  unions  to 
hare  Bupposed  for  a  moment  that  a  subordinate 
officer  in  Allen's  position  could  haye  taken  upon  him- 
self to  call  the  men  out.  It  is  quite  plain  what  it 
was  that  induced  Mr.  Halkett  to  discharge  the  plain- 
tiffs. It  was  nothing  that  originated  with  Allen.  It 
was  no  misrepresentation  on  his  part.  It  was  not 
fear  of  his  personal  influence.  It  was  simply  a  veiy 
natural  desire  for  peace  and  quiet.  Mr.  Halkett  did 
not  want  the  yard  upset.  He  did  not  want  a  row 
between  two  sets  of  workmen  which  was  pretty  sure 
to  end  in  a  strike. 

So  we  see  now,  I  think,  what  the  findings  of  the 
jury  come  to  if  they  are  to  be  treated  as  being  in 
accordance  with  the  evidence.  They  must  mean  that 
Allen  induced  the  company  to  discharge  theplain- 
tiSa  by  representing  to  the  manager,  not  otherwise 
than  in  accordance  with  the  truth,  the  state  of  feeling 
in  the  yard,  and  the  intentions  of  the  workmen,  and 
that  he  did  so  '*  maliciously,"  because  he  must  have 
known  what  the  issue  of  his  communication  to  the 
manager  would  be,  and  naturally  perhaps  he  was  not 
sorry  to  see  an  example  made  of  persons  obnoxious  to 
his  union.  But  is  his  conduct  actionable  ?  It  would 
be  very  singular  if  it  were.  No  action  would  lie 
against  the  company  for  discharging  the  two  ship- 
wrights. No  action  would  lie  against  the  iron-men 
for  striking  against  them.  No  action  would  lie  against 
the  officers  of  the  union  for  sanctioning  such  a  strike. 
But  if  the  respondents  are  right  the  person  to  answer 
in  damages  is  the  man  who  happened  to  be  the 
medium  of  communication  between  the  iron-men  and 
the  company,  the  most  innocent  of  the  three  parties 
concerned,  for  he  neither  set  the  "agitation"  on  foot, 
nor  did  he  do  anything  to  increase  it,  nor  was  his 
the  order  that  put  an  end  to  the  connection  between 
employer  and  employed.  It  seems  to  me  that  the 
result  would  have  been  just  the  same  if  Edmonds  had 
told  Mr.  Halkett  what  was  going  on  in  the  yard,  or  if 
Mr.  Halkett  had  learned  it  from  Flood  and  Taylor 
themselves. 

Even  if  I  am  wrong  in  my  view  of  the  evidence 
and  the  verdict,  if  the  verdict  amounts  to  a  finding 
that  Allen's  conduct  was  malicious  in  every  sense  of 
of  the  word,  and  that  he  procured  the  dismissal  of 
Flood  and  Taylor — that  is,  that  it  was  his  act  and 
conduct,  and  his  act  and  conduct  alone,  which  caused 
their  dismissal,  and  if  such  a  verdict  were  warranted 
by  the  evidence,  I  should  still  be  of  opinion  that 

4'udgment  was  wrongly  entered  for  the  respondents. 
'.  do  not  think  that  there  is  any  foundation  in  good 
sense  or  in  authority  for  the  proposition  that  a  person 
who  suffers  loss  by  reason  of  another  doing  or  not' 
doing  some  act  which  that  other  is  entitled  to  do 
or  to  abstain  from  doing  at  his  own  will  and  pleasure, 
whatever  his  real  motive  may  be,  has  a  remedy 
against  a  third  person  who  by  persuasion  or  some 
ouier  means  not  in  itself  unlawful  has  brought 
about  the  act  or  omission  from  which  the  loss  comes, 
even  though  it  could  be  proved  that  such  person  was 
actuated  by  malice  towaras  the  plaintiff,  and  that  his 
conduct,  if  it  could  be  inquired  into,  was  without 
justification  or  excuse. 

The  case  may  be  different  where  the  act  itself  to 
which  the  loss  is  traceable  involves  some  breach  of 
contract  or  some  breach  of  duty,  and  amounts  to  an 
interference  with  legal  rights.  There  the  immediate 
agent  is  liable,  and  it  may  well  be  that  the  person  in 
the  background  who  pulls  the  strings  is  liable  too, 
though  it  is  not  necessary  in  the  present  case  to 
express  any  opinion  on  that  point. 

But  if  the  immediate  agent  cannot  be  made  liable, 
though  he  knows  what  he  is  about  and  what  the 
consequences  of  lus  action  will  be,  it  is  difficult  to  see 
on  what  principle  a  person  less  directly  connected 


with  the  affair  can  be  made  responsible  unless  mafioe 
has  the  effect  of  converting  an  act  not  in  itself  illagtl 
or  improper  into  aji  actionable  wrong.     But  if  that  ii 
the  effect  of  malice,  why  is  the  immediate  agent  to 
escape  ?    Above  all,  why  is  he  to  escape  when  there  ii 
no  one  else  to  blame  and  no  one  eTse  answerable? 
And  yet  many  cases  may  be  put  of  harm  done  out  of 
malice  witi^out  any  remedy  being  available  at  law. 
Suppose  a  man  takes  a  transfer  of  a  debt  with  which 
he  has  no  concern  for  the  purpose  of  mining  the 
debtor,  and  then  makes  him  bankrupt  out  of  spite, 
and  so  intentionally  causes  him  to  lose  soma  benefit 
under  a  will  or  settlement ;  suppose  a  man  dedines 
to  give  a  servant  a  character  because  he  is  offanded 
witti  the  servant  for  leaving ;  suppose  a  person  of 
position  takes  away  his  custom  from  a  oount^  trades- 
man in  a  small  village  merely  to    injure  him  on 
account  of  some  fancied  grievance  not  connected  with 
their  dealings  in  the  way  of  buying  and  selling ;  no 
one,  I  think,  would  suggest  that  there  could  be  any 
remedy  at  law  in  any  of  those  cases.    But  suppose  a 
customer,  not  content  with  taking  away  his  own 
custom,  says  something,  not  slanderous  or  otherwise 
actionable  or  even  improper  in  itself,  to  indnoe  a 
friend  of  his  not  to  employ  the  tradesman  any  more. 
Neither  the  one  nor  tiie  other  is  liable  for  taking 
away  his  own  custom.    Is  it  possible  that  the  one 
can  be  made  liaUe  for  inducing  the  other  not  to 
employ  the  person  against  whom  he  has  a  grudge  ? 
If  so,  a  fashionable  dressmaker  might  now  and  ibm, 
1  fsnoj,  be  plaintiff  in  a  very  interesting  suit.    The 
truth  is  Ihat  questions  of  this  sort  belong  to  the 
province  of  morals  rather  than  to  the  province  of  law. 
Against  spite  and  malice  the  best  safeguarda  are  to 
be  found  in  self-interest  and  public  opinion.    Much 
more  harm  than  good  would  be  done  by  enoouimging 
or  permitting  inquiries  into  motives  when  the  im- 
mediate act  aJleged  to  have  caused  the  loss  for  which 
redress  is  sought  is  in  itself  innocent  or  neutnl  in 
character,  and  one  which  anybody  may  do  or  leave 
undone  without  fear  of  legal  consequences.    Such  sa 
inquisition  would,  I  think,  be  intolerable,    to  say 
nothing  of  the  probability  of  injustice  being  done  by 
juries  in  a  class  of  cases  in  which  there  would  be 
ample  room  for  ^peculation  and  wide  scope  for  prqu- 
dice. 

In  order  to  prevent  any  possible  misoonstmetian 
of  the  lang^ge  I  have  used  I  should  like  to  add 
that  in  my  opinion  the  decision  of  this  case  oan  have 
no  bearing  on  an^  case  which  involves  the  element  of 
oppressive  combination.  The  vice  of  that  fdnn  of 
terrorism  commonly  known  by  the  name  of  '*  boy- 
cotting," and  other  examples  of  oppressive  oomfama- 
tion,  seems  to  me  to  depend  on  considerations  whioh 
are,  I  think,  in  the  j^resent  case  conspicuously  abseni 
As  regardis  authoritv  there  is,  I  think,  very  litde 
to  be  said.  It  is  hardly  necessary  to  go  further  back 
than  Lumley  v.  Gye,  in  1853.  There  is  not  much 
help  to  be  found  in  the  earlier  cases  that  were  cSted 
at  tiie  bar,  not  even,  I  think,  in  the  great  case  about 
frightening  ducks  in  a  decoy,  whatever  the  tras 
explanation  of  that  decision  may  be.  In  Lumlof  v. 
Oye  it  was  held  that  an  action  would  lie  for  prooonng 
a  person  to  break  a  contract  for  personal  ■ervioe. 
The  subsequent  cases  of  Bowen  v«  Hall  and  Temperion 
V.  Russell  are  authorities  for  the  proposition  that  the 
principle  is  not  confined  to  contracts  for  penooal 
service.  There  is,  no  doubt,  much  to  be  said  for  tiiat 
proposition.  But  the  judgment  under  i^peal  does 
not  depend  on  Lumley  v.  Gye  or  on  any  decMoe 
before  or  after  that  case.  It  rests  only  on  certain 
dicta  to  b^  found  first  in  Bowen  v.  HaU  and  afterwards 
repeated  in  Temperton  v.  RmsdU  Those  dicta  are  of 
great  weight,  owing  to  the  eminence  of  the  jadge  by 
whom  they  were   pronounoed,  but  they   certainty 
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were  not  neoessaiy  for  the  decision  in  either  oase. 
Lumley  v.  Cfye  was  heard  on  demurrer.  The  countB 
which  were  demurred  to  alleged  that  the  defendant 
knew  "  the  premises  " — ^that  is,  the  existence  of  the 
oontraet  stated  in  the  declaration;  and  was 
"maliciously  intending  to  injure  the  plaintiff.''  'Mr, 
WiOes,  for  the  defendant,  in  reply,  pointing  out  that 
mslioe  was  nerer  averred  in  actions  for  seducing  ser- 
nnta,  argued  that  "the  averment  of  malice  can 
Bike  no  difEerence " ;  and  that  seems  to  have  been 
the  opfaiion  of  the  majority  of  the  court  who  thought 
Am  action  would  lie.  Orompton,  J.,  treats  the 
■negation  of  malice  as  meaning  nothinff  more 
thsn  the  allegation  of  notice,  and  Erie,  J., 
indioateB  that  the  principle  on  which  the  action  is  to 
be  rested  is  that  "  the  procurement  of  the  violation  of 
the  ri^t"— that  is,  the  phuntiff's  right  under  the 
oontraet— *' is  a  cause  of  action."  If  so,  it  would 
leem  to  follow  that,  provided  the  violation  is  com- 
mitted knowingly,  it  cannot  matter  whether  the  thinff 
II  done  maliciously  or  not  And  tiberefore,  with  all 
deferenoe  to  the  opinion  of  Blackburn,  J.,  who,  if  I 
rightly  understand  hie  words  in  OattU  v.  Stocktoti 
Waterworks,  10  L.  B.  Q.  B.  D.  453,  23  W.  B.  Dig. 
238,  leems  to  say  that  '* malicious  intention"  was 
the  gist  of  the  action,  I  should  be  disposed  to 
hold  that  if  a  right  has  been  knowingly  violated, 
in  allegation  of  malice  is  superfluous,  and  that  if 
tiiflre  has  been  no  violation  of  any  right,  malice 
by  iteelf  is  not  a  cause  of  action.  I  cannot,  there- 
fore, agree  with  the  late  Master  of  the  Bolls  (Lord 
Biher)  in  thinking  that  the  act  complained  of  was 
I*  wrongful"  because  it  was  '*  malicious,"  and  that 
if  there  be  a  malicious  act,  and  loss  resulting  from 
thst  act,  it  does  not  matter  whether  there  has  been 


a  riolation  of  ri^ht  or  not. 
lam  of  opimon  tha 


I  of  opimon  that  judgment  should  be  entered 
tor  the  appellant. 

Lord  MosBis. — If  this  was  an  ordinary  case  I 
ahodd  be  satisfied  by  merely  expressing  my  oozlcur- 
lenoe  in  the  able  and  exhaustive  judgment  of  the 
Lsd  Chancellor,  which  deals  so  fully  both  with  the 
law  snd  the  facts  of  the  case ;  but  as  the  judgment 
of  this  House,  about  to  be  pronounced,  overturns,  as 
I  ooosider,  the  overwhelming  judicial  opinion  of 
Bpgland,  I  feel  bound  to  state  shortly  my  views 
without  reiterating  the  common  facts  of  the  case,  or 
going  into  the  evidence  in  detail,  as  both  have  already 
been  eo  often  repeated. 

Hie  first  question  that  would  arise  is :  Was  there 
not  de /ado  oontractual  relation  between  the  Glengall 
Inn  Co.,  the  emplovers,  and  the  plaintiflb,  the 
employees,  which  would  have  continued  but  for  the 
nslieioas  interference  of  the  defendant  P  l^e  plain- 
tiib  were  only  day  labourers,  but  with  a  certainty  of 
their  employment  being  continued  de  die  in  diem  for 
aeooaidflnble  time.  In  my  opinion  it  is  actionable 
to  distoib  a  man  in  his  business  by  procuring  the 
<l<ifriiiiMialiaii  of  a  contract  at  will,  or  by  even  pre- 
veatii^  the  formation  of  a  contract,  when  the  motive 
is  aalicious  and  damage  ensues. 

The  question  of  actiud  contractual  relations  in  this 
case  was  not  dealt  with,  as  during  the  course  of  the  trial 
it  was  assumed  that  there  was  no  contractual  relation 
eoDstine  between  the  Glengall  Lron  Co.  and  the  plain- 
tift  which  was  determined  by  the  action  of  the 
Wendant.  I  desire,  however,  to  deal  with  the  case 
on  the  finding  of  the  jury — ^namelv,  **  that  the  defen- 
dsBt  did  malidoualy  induce  the  Glengall  Iron  Co.  to 
dieefaarge  the  plaintifBi  from  their  employment." 

At  common  law  a  workman  had  a  right  to  work 
with  any  person  who  was  willing  to  employ  him. 
Both  had  a  right  to  trade  in  labour  as  in  any  other 
colaaiodity,  and  as  they  thought  fit.    This  was  part 


of  the  personal  liberty  enjoved  by  every  man,  and, 
like  personal  liberty,  was  the  subject  of  peculiar 
safeguards ;  notably,  it  was  a  right  which,  like  that 
of  personal  liberty,  could  not  be  bartered  away.  A 
contract  restraining  one's  right  to  trade,  with  certain 
exceptions  not  material  here,  was,  like  a  contract  to 
become  a  slave,  null  and  void.  One  right  as  well  as 
the  other  was  inalienable. 

The  existence  of  this  right  to  trade  was  established 
at  least  as  far  back  as  the  reign  of  Queen  Anne.  In 
Keeble  v.  HickeringUl  it  was  neld  that  an  action  on 
the  case  lay  for  discharging  guns  near  the  decoy 

Eond  of  another  with  a  design  to  damnify  the  owner 
y  frightening  away  the  wild  fowl  resorting  thereto, 
by  which  the  wild  fowl  were  frightened  away  and  the 
owner  damnified.  It  is  to  be  observed  that  the  act  of 
discharging  the  gun  was  per  se  lawful.  The  ground 
of  Holt,  CJ.'s,  judgment  was  as  follows :  '*  Then, 
when  a  man  useth  his  art  or  skill  to  take  them,  to 
sell  or  dispose  of  for  his  profit,  this  is  his  trade,  and 
he  that  hinders  another  in  his  trade  or  livelihood  is 
liable  to  an  action  for  so  hindering  him."  Then, 
later  on,  he  says :  '*  Now,  there  are  two  sorts  of  acts 
for  doing  damage  to  a  man's  employment  for  which 
an  action  lies.  The  one  is  in  respect  of  a  man's  pri- 
vilege or  in  respect  of  his  property;  the  other  is 
where  a  violent  or  malicious  act  is  done  to  a  man's 
occupation,  profession,  or  way  of  getting  a  livelihood. 
There  an  action  lies  in  all  oases.  But  u  a  man  doth 
him  damage  by  using  the  said  employment  as  if  Mr. 
HickeringUl  had  set  up  another  decoy  on  his  own 
ground  near  the  plaintiff's,  and  that  had  spoiled  the 
custom  of  the  plaintiff,  no  action  would  lie."  Why  ? 
**  Because  be  had  as  much  liberty  to  make  and  use  a 
decoy  as  the  plaintiff." 

These  words,  in  my  opinion,  draw  the  distinction 
between  an  act  in  ee  legal,  whidi  is  rendered  unlawful 
when  done  maliciously,  and  the  same  act  which 
remains  lawful  although  it  does  harm  to  another 
because  it  was  done  in  the  exerdse  of  the  owner's 
right  to  trade,  and  that  harm  resulted  from  trade  com- 
petition. 

Sir  W.  Erie,  in  hie  work  upon  Trade  Unions,  p.  12, 
lays  down  the  proposition  tiius :  [His  lordship  read 
the  passage  cited  by  Lord  Ashbourne,  supra."] 

To  what  extent  have  these  opinions  and  the  judg- 
ment in  Keeble  v.  HickeringiU  been  dissented  from  or 
approved  of  in  subsequent  judicial  proceedinffs  P  I 
am  not  aware  of  any  judicial  expression  of  dissent 
from  them,  whilst  the  judgments  of  several  of  the 
judges  in  The  JMogul  case,  in  the  Appeal  Court  and  in 
this  House,  largely  support  them,  in  the  admirably 
logical  and  scientific  judgment  of  Bowen,  L.J.,  at  p. 
613  of  23  Q.  B.  D.,  he  says :  [His  lordship  read  the 
passages  cited  by  the  Lord  Chancellor  and  Lord  Ash- 
bourne, BupraJ]  Amongst  several  cases  he  cites  is  that 
of  Keelle  v.  BickeringiU.  He  proceeds  to  decide  in 
favour  of  the  defendtmt,  upon  the  ground  that  there 
was  a  just  cause  or  excuse  for  them.  At  p.  618  he 
adds :  '*  Such  legal  justification  would  not  exist  when 
the  act  was  merd^  done  with  the  intention  of  causing 
temporal  harm  without  reference  to  one's  own  lawful 
gain  or  the  lawful  enjoyment  of  one's  own  rights. 
The  ffood  sense  of  the  tribunal  which  had  to  decide 
would  have  to  analyze  the  circumstances  and  to  dis- 
cover on  which  side  of  the  line  each  case  fell." 

In  this  House,  in  the  judgment  of  Lord  Bramwell, 
which  was  read  in  his  absence  by  Lord  Macnaghten, 
who  expressed  his  agreement,  it  is  stated :  ' '  Theplain- 
tifiis  do  not  complain  of  any  act  the  ultimate  object  of 
which  was  to  iniure  the  plaintiffs,  having  its  origin  in 
malice  or  iU-wul  to  them,"  and  he  refers  ^;enerally, 
without  giving  its  name,  to  Keeble  v.  HtckeringilL 
Lord  Field,  in  his  judgment,  says:  **I  think  that 
tUs  appeal  may  be  decided  upon  the  principles  laid 
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down  by  Holt,  0. J.,  iaKeeble  v.  Hickeringill,**  After 
pomtmg  out  that  '*  acts  done  by  a  trader  in  the  lawful 
way  of  his  busineaa,  mlthough  by  the  necessary  results 
of  effective  competition  iiiterf tiring  injuriously  with 
the  trade  of  another,  ure  not  the  subject  of  any 
action,'^  he  proceeds  thus  :  **  Of  course,  it  is  otherwise 
^»8  pointed  out  by  Holt,  G*  J.— if  the  acts  complained 
of,  although  done  in  the  way  or  under  the  guise  of 
competition  or  other  lawful  right,  are  in  themselyes 
violent  or  purely  malicioua,  or  have  for  their  ultimate 
object  injury  tu  another  from  ill-will  to  him,  and  not 
in  the  pursuit  of  lawful  rights." 

In  this  Houaa  opiniooB  were  expressed  by  seven  of 
their  lordiihipa.  Not  one  expresaed  any  disapproval 
or  adveree  cnticism  of  the  case  of  Keeble  v. 
Hkktiringill. 

If  the  principle  of  Keebk  v.  HidceringiU  is  applicable 
to  this  oatep  as  in  my  opinion  it  is,  I  fail  to  see  bow 
Kennedy,  J.,  could  have  withdrawn  the  case  from  the 
jury.  In  hia  charge  he  put  Atleu^s  case,  as  it  seems  to 
uie,  moat  favourably  to  the  jury*  He«says  (I  merely 
■ummari^  it):  ''  Now,  bearing  in  mind  how  Allen 
uame,  you  have  to  consider  whether  the  plaintiffs 
have  proved  to  you  not  merely  that  he  represented  to 
the  employ  en  what  the  men  working  in  that  yard 
would  be  likely  to  do  unless  they  could  come  to  some 
settlement  I  and  left  to  the  employers  .  .  •  the  choice 
of  action— and  I  do  not  think  in  that  case  you  would 
nay  that  was  an  iDducemeut  ,  .  .  that  he  felt  himself 
in  tbia  position,  '  I  am  a  district  delegate ;  in  the 
interest  alike  of  the  doing  of  the  employers'  work  as 
well  aa  of  the  men,  it  is  better  tbiit  I  should  go  and 
teH  the  employ crB  what  the  facts  are,  after  telling  the 
men  that  they  are  to  take  no  hurried  action ' — to  let 
the  matter  either  be  settled  peaceably  by  the  employ- 
ers, or  if  it  cannot  be  settled  by  them,  be  brought  in 
due  course  before  the  executive  of  the  union." 

The  chifcrge  oi  the  learned  judge  seems  to  me  to  put 
the  case  favourably  for  Allen  ;  but  it  appears  to  me 
that  some  of  your  lordships  have  put  yourselves  in 
the  place  of  the  jury  by  coming  to  the  conclusion 
that  Allen  had  gone  to  the  employers  merely  to 
intimate,  as  has  been  said,  or  represent  to  them  the 
feelings  aud  views  of  the  men,  to  be  their  messenger 
or  mouthpiece,  that  being  the  very  case  that  was 
negatived  by  the  Jury,  Indetid,  Lord  James,  in  his 
judgment,  which  1  have  had  the  advantage  of  read- 
ing, has  gone  further,  for  he  says,  **  for  him  (Allen) 
to  communicate  such  intention  to  the  company  did 
injure  the  respondents.''  If  this  was  correct  there 
was  no  necessity  to  go  any  further.  The  plaintiffs 
would  not  have  suffered  damage  by  the  act  of  the 
defendant.  In  my  opinion  it  was  for  the  jury, 
the  constituted  tribunal  in  such  cases,  and  not  for 
your  lordships,  to  aay  whether  Allen  went  to  the 
employers  as  peacemaker,  intimator,  representer, 
meaaengeri  or  mouthpiece,  as  was  stated  by  him,  or 
rather  for  him  by  some  of  your  lordships,  or  whether 
he  went  with  the  purpose  of  having  the  plaintiffs 
punished  for  past  alleged  offeiices  by  getting  them 
discharged  at  once  from  their  employment. 

The  defeudaut  gave  a  complete  denial  to  the  sub- 
stance of  Mr^  HaUcett'a  evidence.  The  defendant  did 
not  take  in  his  evidence  the  position  which  is  now  taken 
up  for  him  by  some  of  your  lordships  of  being  a 
messenger  or  an  intimator  of  what  had  occurred.  He 
was  conscious  he  bad  done  wrong,  and  accordingly 
to  try  to  save  himself  he  douied  altogether  what  Mr. 
Hslkett  had  proved.  The  jury  disbelieved  him*  His 
untruthful  evideuca  gave  colour  to  his  conduct  and 
action  which*  in  my  opinion,  amounted  to  this.  He 
was  an  outsider,  though  he  was  telegraphed  for  by 
miiott.  He  proceeded  to  threaten  the  employers 
with  ttff  withdrawal  of  the  boUermakers,  which 
^^^lA  *-- *^  •niurious  to  the  amDloyers,  unlets  the 


plainti£GB  were  dismissed  at  once.  His  object  was  to 
injure  the  pLuntifb  and  to  punish  them,  and  he  had 
the  intention  of  further  persecuting  them  by  not 
allowing  them  to  work  anywhere,  which  was  not  the 
wish  of  the  men  or  their  union.  His  conduct  wsi 
unautiiorised,  and  he  misrepresented  to  the  employsn 
both  the  wishes  of  the  men  and  thdr  objects,  spd 
acted  outside  the  scope  of  his  authority  as  a  distnct 
delegate  of  the  union. 

I  therefore  conclude  by  adopting  as  my  own  the 
last  paragraph  of  Hawkins,  J.'s,  opinion  on  the 
questions  propounded  to  the  judges  by  your  lord- 
ships :  [His  lordship  read  the  passage  as  set  oat 
above.] 

I  am,  therefore,  of  opinion  that  the  oonsidersd 
judgment  of  Kennedy,  J.,  which  was  unanimoii^ 
afiBrmed  by  the  Court  of  Appeal  should  be  affirmed 
by  this  House. 

Lord  Shand. — I  am  of  opinion  that  the  jadgmsDt 
complained  of  should  be  reversed,  and  judigmsnt 
entered  for  the  defendant  with  costs. 

Certain .  facts  have,  with  reference  to  the  evidsnos 
and  the  verdict  of  the  jury,  been  clearly  established. 
In  the  first  place  it  is  dear  that  the  plaintiflh  had  no 
contract  with  their  employers,  the  Glengall  Iron  Co., 
entitling  them  to  continuous  employment.  Thsy 
were  engaged  to  work  by  the  day,  entitled  to  leave 
the  employment  at  the  end  of  each  day;  and  on iiis 
other  hand,  subject  to  the  risk  that  their  emplovets 
might  at  any  time  cease  to  employ  them  furttier. 
While  this  was  so,  it  is,  however,  to  be  observed  that 
it  is  matter  of  dear  inference,  and,  indeed,  of  sobs 
direct  evidence,  that  the  employmoit  would  have  gone 
on  for  some  time  longer  than  it  did  if  the  empbyen 
had  not  been  induced  to  discontinue  it. 

It  is,  in  my  opinion,  further  dear  that  the  employ- 
ment was  discontinued  by  the  employers,  the  QAm^ 
gadl  Iron  Co.,  because  of  the  representations  made  to 
them  by  the  defendant  Allen.  This  has,  I  think, 
been  proved,  and  uideed  has  been  es^ressly  affirmed 
by  the  verdict  of  the  jury. 

There  is  no  real  controversv  as  to  the  statement  or 
representation  made  by  tiie  defendant  which  iDdnced 
the  employers  to  dispense  with  the  plaintiffii*  servioes. 
The  defendant,  in  effect,  stated  that  if  the  plaintiiEi 
were  continued  as  workers,  even  at  woodwork  only, 
on  the  vessd  then  in  the  course  of  being  repaired,  the 
boilermakers  then  engaged  at  the  ironwork  on  the 
ship  would  cease  work,  and  so  put  a  stop^  to  the 
completion  of  tiie  repairs.  [After  examining  the 
evidence,  his  lordship  continued :]  The  learned  judge 
was  probably  bound  to  lay  down  the  law  in  the  tenns 
he  used,  having  regard  to  the  judgments  deliveied 
in  the  Court  of  Appeal  in  the  case  of  Temperitm  v. 
Ruaaell,  which,  in  the  view  of  Bigby,  KJ.,  goveiiied 
the  decision  of  this  case. 

I  confess  that,  even  if  the  direction  given  weM 
sound  in  law,  as  I  think  it  was  not,  the  facts  of  the 
case  were  such  as  I  should  have  thought  should  have 
precluded  such  a  verdict  being  given,  if  these,  with 
the  assistance  of  the  learned  jud^,  had  received  the 
weight  to  which  they  were  entitled  at  the  hirnds  ol 
the  jury.  If  anything  is  dear  on  the  evidenoe, 
it  seems  to  me  to  be  this,  that  the  defeodsni 
was  bent,  and  bent  exdusivdy,  on  the  object  of 
furthering  the  interests  of  those  he  represented  in 
all  he  did,  that  this  was  his  motive  of  action  sad 
not  a  desire  to  use  the  words  of  the  learned  indgSt 
«*to  do  mischief  to  the  plaintiffs  in  their  lawtsl 
calling." 

The  case  was  one  of  competition  in  labonr,  whioh, 
in  my  opinion,  is  in  all  essentials  analogous  to  ooat- 
petition  in  trade,  and  the  same  prindples  must  apply 
to  it;  and  I  ask  myself  what  would  be  thongfat 
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of  the  applioation  of  the  word  '*  malioioas  "  to  the 
eondact  of  a  tradesman  who  indaoee  the  castomer  of 
aaotiier  tradesman  to  oease  making  pnrohases  from 
one  with  whom  he  had  long  dealt  and  instead  to  deal 
with  him,  sr rival  in  trade.  The  case  before  the  jury 
WM,  in  my  view,  in  no  way  different,  except  that  in  the 
(BW  csM  &ere  was  competition  in  labour,  in  the  other 
tben  would  be  competition  in  trade. 

Some  of  the  learned  consulted  judges  speak  of 
ADen's  oonduot  as  having  been  caused  by  a  desire  to 
infiioi  "punishment"  on  the  shipwrights  for  past 
aetB,  and  indicate  that,  if  the  shipwrights  had  been 
aotiuJly  working  at  ironwork  on  the  vessel  at  the 
tiffle  the  case  would  have  been  different.  I  cannot 
agree  in  any  such  view.  "  Punishment"  in  a  wide 
lad  popular  sense  may  possibly  be  used,  though 
iooorreotly,  to  describe  the  boilermakers*  action,  but 
it  is  quite  clear  that  what  they  were  resolved  to  do, 
md  really  did,  was,  while  marking  their  sense  of 
the  injury  wbicdi  they  thought  (rightly  or  wrongly 
11  not  the  question)  the  shipwrights  were  doing  to 
them  in  trendiing  on  their  proper  line  of  business, 
to  take  a  practical  measure  in  their  own  defence. 
Their  object  was  to  benefit  themselves  in  their  own 
bonnees  as  working  boilermakers,  and  to  prevent  a 
TKonence  in  the  future  of  what  they  considered  an 
improper  invasion  on  their  special  department  of 
work.  How  this  could  possibly  be  regarded  as 
**  malicious,*'  even  in  any  secondary  sense  that  can 
nsflonably  be  attributed  to  that  term,  I  cannot  see. 

Again,  the  expression  was  repeatedly  used  in  the 
srgnment,  and  has  been  also  adopted  by  some  of  the 
lesned  judges,  that  the  men,  or  rather  their  repre- 
Motattve,  Allen,  had  used  **  threats  "  in  his  com- 
■muoations  with  the  employers,  which  were  repre- 
MUted  as  improper,  and  which  afforded  evidence  to 
roport  the  view  that  their  action  was  malicious. 
What  were  these  threats  F  Simply  this,  that  if  the 
pbmtifi  were  continued  in  the  employment  they,  the 
Doilaniiakers,  would  leave.  Threats  may,  like  false 
orfrmodulent  representations,  be  of  such  a  nature,  if 
med,  as  to  amount  to  improper  and  unlawful  means 
seed  to  induce  action  which  may  be  injurious  to 
otiiers,  causing  them  loss  and  damage,  and  I  should 
not  lor  a  moment  say  tiiat  damages  might  not  in 
cases  of  such  threats  be  recoverable.  But  this  can 
obIj  apply  to  threats  of  violence,  intimidation, 
obstnetion,  or  the  IQie,  threats  which  may  be 
described  as  menace  which  properly  affects  freedom 
of  action  in  the  person  who  is  induced  to  act  or  to 
fsfrain  from  acting.  The  boilermakers  were  quite 
entitled  to  resolve  that  they  would  not  then  or  at 
ny  future  time  work  at  the  same  vessel  or  even  in 
the  same  yard  with  the  plaintifiiB.  No  one  can 
dispute  their  right  so  to  resolve.  They  were  quite 
atitled,  having  formed  that  resolution,  to  inform 
tbeir  employers  that  they  had  done  so;  indeed,  I 
■booM  say  that  the  defendant  Allen  was  only  doing 
vbat  was  right  and  proper  in  intimating  this  reso- 
htioa  to  the  employers,  in  place  of  allowmg  the  men 
to  leave,  without  liotice  to  the  employers  of  what 
voold  certainly  cause  tiiem  great  inconvenience  and 
kss.  Tbore  was  no  threat  of  the  nature  of  menace  so 
ss  to  amouat  to  the  use  of  illegal  means  to  induce  the 
mplqyevB  to  act,  no  threat  to  do  anything  beyond 
the  exercise  of  their  legal  right.  A  master  who 
varus  his  servantthat  a  repetition  of  certain  faults  will 
nsolt  in  disnoission,  may  oe  said  to  use  a  threat,  but 
he  is  not  only  acting  lawfully  but  in  most  cases  is  to 
be  commeaded  for  so  doing  in  place  of  giving  an 
hMlant  diandflml. 

Gate,  J.,  baa  expressed  the  opinion  that  if  a  butler 
vho,  for  some  reason  or  another,  has  made  up  his 

same 


>nnd  that  he  will  no  longer  continue  in  service  ' 
the  eook,  with  whom   he  has   been  in   the  s 


employment,  should  intimate  his  resolution  to  the 
employer,  and  the  services  of  the  cook  should  there- 
upon be  dispensed  with,  the  cook  would  have  in  law 
a  daim  of  damages  against  the  butler.  If  this  view 
jvere  sound  then  the  plaintiffs  in  this  case  might  be 
entitled  to  succeed.  Indeed,  I  have  always  thought 
throughout  the  course  of  the  argument  that  the  case 
put  by  the  learned  judge  is  perhaps  the  simplest  form 
in  which  the  very  question  now  under  discussion 
could  be  raised.  But  with  great  deference  to  the 
opinion  of  the  learned  judge,  no  such  claim  could 
arise  in  such  circumstances,  because  it  cannot  be 
truly  said  that  on  the  part  of  the  butler  there  was 
either  an  unlawful  act,  or  unlawful  means  used  in 
the  d>ing  of  a  lawful  act.  A  servant  is  surely 
entitled,  for  any  reason  sufficient  in  his  judgment,  or 
even  from  caprice  I  should  say,  to  resolve  that  he 
will  no  longer  continue,  after  the  expiration  of  a 
current  engagement,  in  service  with  another  servant 
in  the  same  employment.  This  being  unquestionable, 
the  only  limitation  on  his  right  to  act  is  tbat  he  must 
not  use  unlawful  means  to  induce  his  employer  to 
dispense  with  the  services  of  his  fellow-servant.  His 
action  being  lawful,  and  no  unlawful  means  being 
used  in  carrying  it  out,  the  motive,  even  if  it  be  per- 
sonal illwill  to  another,  would  not,  in  my  opinion, 
create  liability  to  a  claim  of  damages. 

Coming  now  directly  to  the  merits  of  the  question 
in  controversy  in  the  case,  the  argument  of  the  plain- 
tiffs and  the  reasons  for  the  opinions  of  the  majority 
of  the  consulted  judges  seem  to  me  to  fail,  because, 
although  it  is,  no  doubt,  true  that  the  plaintiffs  were 
entitled  to  pursue  their  trade  as  workmen  **  without 
hindrance,"  their  right  to  do  so  was  qualified  by  an 
equal  right,  and,  indeed,  the  same  nght,  on  the  part 
of  other  workmen.  The  hindrance  must  not  be  of  an 
unlawful  character.  It  must  not  be  bv  unlawful 
action.  Amongst  the  rights  of  all  workmen  is  the 
right  of  competition.  lu  the  like  manner,  and  to  the 
same  extent  as,  a  workman  has  a  right  to  pursue  his 
work  or  labour  without  hindrance  a  trader  has  a  right 
to  trade  without  hindrance.  That  right  is  subject  to 
the  right  of  others  to  trade  also,  and'  to  subject  him 
to  competition — competition  which  is  in  itself  lawful, 
and  which  cannot  be  complained  of  where  no  unlaw- 
ful means  (in  the  sense  I  have  already  explained) 
have  been  employed.  The  matter  has  been  settled,  in 
so  far  as  competition  in  trade  is  concerned,  by  the 
judgment  of  this  House  in  the  case  of  The  Mogul 
Steamship  Co,  v.  McGregor,  1  can  see  no  reason  for 
saying  that  a  different  principle  should  apply  to  com- 
petition in  labour.  In  the  course  of  such  coiopetition, 
and  with  a  view  to  secure  an  advantage  to  himself,  I 
can  find  no  reason  for  saying  that  a  workman  is  not 
within  his  leeal  rights  in  resolving  that  he  will 
decline  to  work  in  the  same  employment  with  certain 
other  persons  and  in  intimating  that  resolution  to  bis 
employers. 

it  is  further  to  be  observed,  distinguishing  the  case 
from  one  in  which  a  contract  might  have  subsisted 
between  the  plaintiffs  and  their  employers  for  a 
definite  period,  or  for  the  work,  it  might  be,  on  a 
particular  ship  until  the  whole  was  completed  (in 
which  case  the  refusal  to  continue  to  give  the  work 
would  be  a  breach  of  contract  on  the  employer's 
part),  that  there  was  here  no  such  breach  of  contract. 
The  employers*  act  in  dispensing  with  the  services  of 
the  plaintiffs  at  the  end  of  any  day  was  a  lawful  act 
on  their  part.  The  defendant  induced  them  only  to 
do  what  they  were  entitled  to  do,  and  in  the  absence 
of  any  fraud  or  other  unlawful  means  used  to  bring 
this  about,  the  action  fails. 

As  already  fully  explained,  there  was  no  case  of 
malice  in  the  ordinary  spnse  of  the  term,  as  meaning 
personal  ill-will,  presented  to  the  jury;  but  I  agree 
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with  those  of  your  lordships  who  hold  that,  even  if 
saoh  a  motiye  had  existed  in  the  mind  of  the  defen- 
dant, this  would  not  have  oreat(ad  liability  in  damages. 
On  the  grounds  already  stated,  I  think  the  defendant 
only  exercised  a  legal  right  in  intimating  that  the 
boilermakers  would  leave  work  if  the  plaintifb  were 
continued.  He  used  no  fraud  or  illegal  means  in  the 
assertion  of  that  right;  and  the  exercise  by  a  person 
of  a  legal  right  does  not  become  illegal  because  the 
motive  of  action  is  improper  or  malicious :  Mayor  of 
Bradford  y.  Fickles  and  T?ie  Mogul  Steamship  Co,, 
already  cited.  In  the  former  of  these  cases  Lord 
Watson  said :  '*  No  use  of  property  which  would  be 
legal,  if  due  to  a  proper  motive,  can  become  illegal 
because  it  is  prompted  by  a  motive  which  is  improper 
or  even  malicious.  *'  It  seems  to  me,  with  rezerence 
also  to  the  judgment  in  the  latter  case  bearing  on  tht) 
rights  of  competitors  in  trade,  that,  on  the  same 
principle,  it  may  be  affirmed  that  the  exercise  of  any 
legal  right  in  the  course  of  competition  in  labour  or 
in  trade  does  not  become  illegal  because  it  is  prompted 
by  a  motive  which  is  improper  or  even  malicious. 

Lord  Hersohell  and  Lord  Macnaghten  have  reeer?ed 
their  opinions  as  to  the  law  appucable  to  a  case  in 
which  the  ground  of  action  is  that  the  defendant  bad 
induced  an  employer  to  commit  a  breach  of  contract, 
as  in  the  cases  of  Lumley  v.  Oye,  Bowen  v.  Hall,  and 
the  first  branch  of  Temperton  v.  BasaeU,  I  desire  also 
to  reserve  my  opinion  as  to  that  case.  The  person 
who  has  committed  a  breach  of  contract  is,  of  coume, 
liable  in  damages  in  consequence.  If  it  has  not  yet 
been  decided  by  this  House  that  a  third  party  who 
had,  without  the  use  of  fraud  or  other  unlawful  means, 
induced  the  contracting  party  to  break  his  ooutraot 
himself  thereby  incurs  liability  in  damages,  the  ques- 
tion seems  to  me  worthy  of  full  discussion  and  con- 
sideration. The  proper  and  usual  application  of  the 
maxim.  Qui  facit  per  alium  facit  per  se,  in  cases  in 
which  a  wrongful  act  has  been  performed  is  to  hold 
the  person  who  has  committed  the  wrong — i.e.,  in  the 
case  supposed  the  person  who  has  broken  his  contract 
— ^liable  although  his  act  has  been  done  through 
another  acting  for  him,  and  it  is  at  least  open  to 
consideration  whether  the  maxim  would  apply  to  one 
who  is  not  himself  the  wrongdoer  committing  a 
breach  of  contract,  but  only  persuades  or  induces 
another  to  do  so. 

The  case  was  not  presented  by  the  learned  judge  to 
the  jury  as  one  of  conspiracy,  and  does  not  raise  any 
question  of  that  kind.  Combination  of  different  per- 
sons in  pursuit  of  a  legitimate  trade  object  occurred 
in  the  case  of  The  Mogul  Steaviahip  Co,,  and  was  there 
held  to  be  lawful.  Combination  for  no  such  object 
but  in  pursuit  really  of  a  malicious  purpose  to  ruin  or 
injure  another  would,  I  should  say, be  clearly  unlawful, 
but  this  case  raises  no  such  question. 

As  to  the  older  authorities  referred  to  in  the  argu- 
ment, I  agree  in  the  views  of  Lord  Herschell  and 
Lord  Watsoa,  and  I  agree  in  thinking  with  them  and 
with  Lord  Macnaghten  that  Lumley  v.  Gye  was  not 
decided  on  any  question  of  malice. 

It  was  urged  by  the  counsel  for  the  respondent 
that  a  disapproval  of  the  law  laid  down  in  Temperton 
V.  Russell,  and  repeated  in  this  case,  will  be  attended 
with  dangerous  consequences,  as  extending  the  power 
of  trades  unions  or  combinations  beyond  limits  which 
^hese  cases  laid  down,  and  I  am  not  insensible  to  the 
truth  of  the  observation  that  a  certain  amount  of 
Restraint  which  these  cases  introduced  will  be  removed. 
But  if  that  measure  of  restraint  was  not  founded,  as 
I  believe  it  was  not,  on  sound  l^B;al  principle,  it  is 
only  right  that  by  legal  decision  in  this  court  of  last 
resort  it  should  be  removed.  And  if  the  force  of  com- 
bination should  be  harshly  or  oppressively  used,  if  it 
should  be  used  in  oiroumstances   in  which  right- 


minded  men  would  deplore  its  use,  it  must  be  obsarved 
that  those  affainst  whom  combination  is  so  enqiloyed 
have  precisely  the  same  liberty  of  action  for  resisting 
oppressive  measures  and  for  causing  those  who  uie 
them  to  desist  from  that  course  of  action* 

Lord  Dayey. — ^In  this  case  the  jury  have  found  (1) 
that  the  defendant  Allen  maliciously  induced  the 
Glengall  Iron  Co.  to  discharge  the  plainti£Es  from 
their  employment ;  (2)  that  the  defendant  Alkn 
maliciously  induced  the  company  not  to  engage  the 
plaintiffs;  and  (3)  that  damages  to  the  extent  of 
£20  to  each  plaintiff  was  thereby  suffered  by  the 
plaintiffs. 

The  learned  judge  directed  the  jury  that  there  was 
no  evidence  of  any  breach  of  contract  involved  in  the 
plaiutiffs  being  discharged  by  the  company;  that 
there  was  not  a  shred  of  evidence  of  any  conspiraoy 
at  all ;  and  that  there  wm  no  evidence  of  anything 
amounting  to  intimidation  or  coercion  in  any  legal 
sense  of  the  term.  No  exception  has  bean  taken,  or, 
in  my  opinion,  oould  be  taken,  to  these  directioiis. 
We  must,  therefore,  take  the  finding  of  the  jury  to 
mean  that  the  company  were  "  induced  "  by  the  per- 
suasion and  representations  of  Allen  to  discharge  the 
plaintiffs — i.e.,  not  to  continue  to  employ  them.  Tiie 
sense  in  which  '*  maliciously  '*  was  intended  to  be  used 
in  the  verdict  is  shown  by  the  passage  in  the  summing 
up  which  has  already  been  read  and  commented  oa 
by  your  lordships,  to  be  the  popular  sense  of  intend- 
ing to  do  a  mischief  to  the  respondents.  The  main 
question  which  has  been  argued  before  vour  lordah^ 
was  whether  the  plaintiffs  were  entitled  to  judgment 
on  the  findings  of  the  juiy. 

The  learned  judge  in  hu  judgment,  on  farther  con- 
sideration after  verdict,  followed  the  decision  of  the 
Court  of  Appeal  in  Temperton  v.  Russdlt  and  gate 
judgment  for  the  plaintiffs.  The  Court  of  Appeal 
affirmed  that  decision.  The  Master  of  the  BoUs  con- 
sidered that  Temperton  v.  BusseU  was  an  sathoritj 
binding  on  that  court,  that  a  thing  which  you  may 
lawfully  do  to  the  injury  of  another  if  yon  do  it 
without  malice,  is  made  unlawful  and  gives  him  a 
right  of  action  if  you  do  it  with  malice.  The  learned 
lord  gave  additional  reasons  for  his  decision,  in  the 
course  of  which  he  laid  down  that  whether  the  advios 
is  to  break  a  contract  or  not  to  make  a  contract,  it  has 
just  the  same  efftiot,  and  that  if  you  give  advice  to 
one  not  to  make  a  contract  with  intent  of  doing  aa 
injury  to  the  person  who  is  going  to  make  the  con- 
tract with  him»  then  the  malice  is  the  thing  which 
makes  that  thing  which  would  have  been  a  lawfnl 
thing  without  malice,  unlawful.  Lopes,  L.J.,  also 
Siid  that  he  could  see  no  distinction  between  in- 
ducing a  party  to  a  contract  to  break  it  and  inducing 
a  party  to  discharge  a  servant,  as  in  the  present  case. 
Bigby,  L.J.,  simply  followed  Temperton  v.  RuatM. 

1  have  stated  the  views  expressed  by  the  Court 
of  Appeal  at  some  length,  because  they  exaotly 
express  the  points  on  which  I  am  oonstcainu 
to  differ  from  them.  The  proposition  of  tkoas 
learned  judges,  when  analysed,  seems  to  me  to 
amount  to  this:  that  damnum  absque  infuHt^  U 
accompanied  by  malicious  intent,  wiU  give  a  right 
of  action,  or  that  a  malicious  motive  pet  « 
amounts,  or  may  in  certain  circumstanoes  amount,  is 
injuria,  I  am  unable  to  assent  to  either  of  tiiest 
propositions.  *'Malioe,  in  common  aooeptatiaa,'' 
says  Bay  ley,  J.,  in  the  well-known  case  of  Bromage 
V.  Prosser,  4  B.  &  C.  247,  *'  means  ill-vnll  against  a 
person ;  but  in  its  legal  sense  it  means  a  wrongfol 
act  done  intentionally,  without  just  cause  or  excuse." 
If  so,  it  seems  to  be  an  argument  in  a  circle  to  say 
that  an  act  not  otherwise  wrongful  becomes  so  if 
malicious.    Nor  can  I  agree  that  there  is  no  legal 
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diiSBrenoe  between  persuasion  to  break  a  contract  and 
penoaskm  not  to  enter  into  a  contract.  In  the  former 
cue,  if  tiie  persuasion  is  sncoessf  al  the  other  party  is 
deprived  of  the  benefit  of  haying  his  contract  com- 
pleted. In  the  latter  case  he  loses  nothing  to  which 
he  hs8  a  legal  right,  and  he  has  no  legal  ground  of 
complaint  against  the  person  who  refuses  to  contract 
with  him.  In  the  one  case  there  is  a  violation  of  right ; 
m  the  other  case  there  is  not. 

I  accept  for  the  present  purpose  without  comment 
tiie  doctrine  laid  down  in  Lumley  v.  Gye  and  Bowen  ▼. 
HeM,  that  to  maliciously-  induce  one  to  break  a  con- 
hnct  of  exclusive  personal  service  with  an  employer 
to  the  injury  of  that  employer  is  actionable.  But  a 
pemsal  of  the  judgments  delivered  by  the  learned 
judges  in  LumUy  v.  dye  shows  that  in  their  opinion 
si  any  rate  it  was  vital  to  the  plaintiffs'  case  that 
there  was  a  subsisting  contract  of  service.  [His  lord- 
ihip  read  the  passages  dted  by  Lord  Herscheil,  supra, "] 

An  employer  may  discharge  a  workman  (with 
whom  he  has  no  contract),  or  may  ref  ase  to  employ 
one  from  the  most  mistaken,  capricious,  malicious,  or 
morally  reprehensible  motives  tiiat  can  be  conceived, 
hat  the  workman  has  no  right  of  action  against  him. 
It  seems  to  me  strange  to  say  that  the  principal  who 
does  the  act  is  under  no  liability,  but  the  accessory 
who  has  advised  him  to  do  so  without  any  wrongful 
act  is  under  liability. 

To  persuade  a  person  to  do  or  abstain  from  doing 
what  that  person  is  entitled,  at  his  own  will  to  do  or 
abstain  from  doing  is  lawful  and  in  some  cases 
meritorious,  although  the  result  of  the  advice  may  be 
damage  to  another.  This  is  not  a  case  of  conspiracv. 
I  do  not  say  whether,  if  it  were,  it  would  or  would 
not  make  an  essential  difference.  But  I  do  say  that 
I  am  not  avrare  of  any  authority  binding  on  this 
House  for  holding,  and  it  humbly  appears  to  me  to 
he  against  sound  principle  to  hold,  that  the  addi- 
tional ingredient  of  mfuice  should  give  a  right  of 
action  against  an  individual  for  an  act  which  if  done 
without  malice  would  not  be  wrongful  although  it 
results  in  damage  to  a  third  person.  The  case  of 
fibel  on  a  privileged  occasion  is,  of  course,  altogether 
dzirerent,  A  libS  is  hdd  to  be  excused  if  the  words 
•omplained  of  were  used  on  a  privileged  occasion. 
But  that  excuse  may  be  rebutted  by  proof  of  express 
malioe  and  abuse  of  the  privilege. 

In  my  opinion  the  somewhat  anomalous  action  for 
malieious  prosecution  is  based  on  the  same  principle. 
From  motives  of  public  policy  the  law  gives  protec- 
tkm  to  persons  prosecuting,  even  where  there  is  no 
nasonaue  or  probable  cause  for  the  prosecution. 
But  if  the  person  abuses  his  privilege  for  the  indul- 
gmoe  of  ma  personal  spite  he  loses  the  protection, 
and  is  liable  to  an  action,  not  for  the  malice  but  for 
tiie  wrong  done  in  subjecting  another  to  the  annoy- 
aaoe  and  expense  of  a  causeless  prosecution. 

It  was,  however,  argued  that  the  act  of  the  appel- 
lant in  tibe  present  case  was  a  violation  of  the  right 
which  every  man  has  to  pursue  a  lawful  trade  and 
eaUing,  and  that  the  violation  of  this  right  is  action- 
aUa.  I  remark  in  passing  that  if  this  be  so  the 
light  of  action  must  oe  independent  of  the  question 
of  nudioe,  except  in  the  legal  sense.  The  right  which 
a  man  haa  to  pursue  his  trade  or  calling  is  qualified 
hjthe  equal  nght  of  others  to  do  the  same,  and  com- 
pete with  him  though  to  his  damage.  And  it  is 
obvknu  that  a  general  abstract  right  of  this  character 
Mands  on  a  different  footing  from  such  a  private  par- 
tioolar  rig^ht  as  the  right  to  performance  of  a  con- 
Isaot  into  which  one  has  entered.  A  man  has  no 
f^t  to  be  employed  by  any  particular  employer,  and 
has  no  rig^ht  to  any  particular  employment  if  it 
fjepends  on  the  will  of  another. 
Bnt   ia    there  any  such  general  cause  of  action 


irrespective  of  the  means  employed  or  mode  of  inter- 
ference ?  I  think  it  unnecessary  to  comment  on  all 
the  cases  which  have  been  cited  by  counsel  and  are 
referred  to  by  the  learned  judges.  I  have  read  them 
carefully  and  I  am  satisfied  that  in  no  one  of  them 
was  anything  decided  which  is  an  authority  for  the 
abstract  proposition  maintained.  In  every  one  of 
them  you  find  there  was  either  violence  or  the  threat 
of  violence,  obstruction  of  the  highway  or  the  access 
to  the  plaintiff's  premises,  nuisance,  or  other  unlaw- 
ful acts  done  to  the  damage  of  the  plaintiff.  Nor 
does  it  appear  to  me  that  the  gist  of  the  action  in 
those  cases  was  that  the  plaintiff  was  a  trader  or 
exercised  a  profitable  calliog.  That  circumstance  no 
doubt  affomed  evidence  of  the  damage ;  but  I 
suppose  that  if  a  person  obstructed  the  access  to  my 
house  or  to  my  vessel  by  molesting  and  firing  guns  at 
persons  resorting  thither  on  their  lawful  occasions,  I 
may  have  my  action  against  him  though  I  do  not 
keep  a  school  or  I  am  not  a  trader,  but  sailing  in  my 
yacht  for  my  own  pleasure.  Or  if  a  person  obstructs 
my  free  use  of  the  highway,  and  I  suffer  damage 
thereby,  I  have  a  right  of  action  though  my  carriage 
does  not  ply  for  hire,  but  is  used  only  for  my  own 
purposes.  It  is  strange  that  if  there  be  any  such 
right  of  action  for  intenerence  with  trade,  there  is  not 
to  be  found  some  clear  authority  in  the  law  books  in 
its  favour.  And  as  remarked  by  one  of  the  learned 
judges,  if  those  who  argued  and  those  who  decided 
Lumley  v.  Oye  had  been  aware  of  any  such  general 
doctrine,  it  would  have  disposed  of  that  case  without 
the  elaborate  consideration  to  be  found  in  the  judg- 
ments. I  do  not  think  that  the  well-known  action 
for  slander  of  a  trader's  ffoods  supports  the  larger 
proposition  attempted  to  be  founded  on  it.  Black- 
stone  treats  that  action  as  a  particular  example  of 
slanderous  words.  And  it  appears  to  me  an  obvious 
fallacy  to  argue  from  the  existence  of  some  recogoized 
and  well  known  cause  of  action  to  a  larger  uud  wider 
legal  proposition  of  which  the  cause  of  action  in 
question  might  be  treated  as  a  particular  case  if  the 
larger  proposition  had  been  generally  recognized. 

The  authority  most  relied  on  in  support  of  the 
the  proposition  maintained  by  the  respondents  is  the 
well-known  case  of  Kethle  v.  Hickeringill,  or  more 
properly  the  dicta  of  Lord  Holt  as  reported  in  11  East 
d74n.  That  case  was  an  action  by  the  owner  of  a 
decoy  pond,  asainst  the  defendant  for  driving  away 
his  wild  fowl  by  firing  guns  with  intent  to  dtiiunify 
the  plaintiff.  It  appears  to  have  been  twice  argued, 
and  there  are  four  separate  reports  of  it  which  do  not 
altogether  agree  as  to  the  grounds  of  the  judgment. 
But  I  think  it  was  decided  on  the  ground  that  the  act 
of  the  defendant  was  a  wilful  disturbance  of  the  en- 
joyment by  the  plaintiff  of  his  own  land  for  a  lawful 
and  profitable  purpose,  and  what  is  called  in  law  a 
nuisance.  The  reported  cases  in  which  the  case  has 
been  followed :  Carringion  v.  Taylor ^  11  East  571,  and 
Ibbotson  V.  Feat,  13  W.  E.  691,  3  H.  &  C.  644,  sup- 

§ort  this  view.  If  this  be  a  correct  view  of  the 
ecision,  it  is  no  authority  for  the  larger  proposition 
founded  on  it  by  the  respondents ;  and  the  dicta  of 
Lord  Holt,  however  much  entitled  to  respect,  are 
inadequate  to  support  the  weight  which  it  is  sought 
to  place  upon  them. 

Another  point  was  made  at  your  lordships'  bar. 
It  was  contended  that  Allen  was  guilty  of  wilful 
misrepresentation  in  what  he  told  Halkett,  that  the 
men  never  reidly  intended  to  strike ;  and  that  Allen 
knowingly  exceeded  his  instructions  or  what  the 
men  IumL  authorized  him  to  say,  when  he  said  that 
they  would  do  so.  This  is  a  question  of  fact  to  be 
determined  on  the  evidence,  and  it  might  and  should 
have  been  submitted  to  the  jury.  In  my  view  such 
a  state  of  facts  amounting  to  a  charge  of  fraud 
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would  have  oooBtituted  a  legal  wrong  and  hare  been 
of  the  essence  of  the  action.  The  point  should 
therefore,  in  my  opinion,  have  been  pleaded.  Bat  it 
is  not  to  be  found  in  the  pleadings,  and  I  cannot  find 
a  trace  of  its  having  b^n  taken  at  the  trial.  No 
referenc<^  to  such  a  question  is  to  be  found  in  the 
very  full  summing  up  of  the  learned  judge.  So  far 
as  I  can  understand,  the  contention  of  counsel  for 
the  respondents  at  the  trial  was  the  exact  contrary, 
as  they  were  then  endeavouring  to  recover  against 
the  other  defendants,  the  representatives  of  the 
union.  It  is  not  the  practice  of  your  lordships  where 
there  has  been  a  trial  by  jury  to  allow  a  new  issue  or 
qiestion  to  be  raised  at  the  bar  which  might  and 
ought  to  have  been,  but  was  not,  submitted  to  the 
jury  for  their  consideration  on  the  evidence.  To  do 
so  would  be  to  usurp  the  function  of  the  jury.  I  do 
not  therefore  find  it  necessary  to  express  any  opinion 
on  the  point. 

I  am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  and  the  action  dismissed 
with  the  usual  consequences. 

Lord  Jambs  of  Hebbfobd.— [His  lordship  stated 
the  facts,  and  continued :]  Upon  this  state  of  facts 
the  respondents  brought  their  action  against  the 
appellant  and  others,  the  cause  of  action  iu  the  fifth 
paragraph  of  the  claim  being  thus  alleged:  <*The 
defendant  has  maliciously  and  wrongfully,  and  with 
intent  to  injure  the  plaintiffs,  intimidated  and  coerced 
the  Glengall  Co.  to  break  their  contracts  with  the 
plaintiffs  to  the  plaintiffs'  damage,  and  has  further 
intimidated  and  coerced  the  Glengall  Co.  and  others 
not  to  enter  into  now  contracts  with  the  plaintiffs 
whereby  the  plaintiffs  have  suffered  damage.*' 

It  was  admitted  during  the  trial  that  the  first  head 
of  this  claim  oould  not  be  supported,  for,  as  I  have  said, 
the  Glengall  Co.  broke  no  contract.  The  question, 
therefore,  is  confined  within  the  second  allegnd  cause 
of  action.  Thus  your  lordships  have  to  determine 
whether  there  was  sufficient  evidence  given  at  the 
trial  to  support  the  allegation  that  the  appellant 
**  intimidated  and  coerced  the  Glengall  Co."  not  to 
employ  the  respondents ;  and,  secondly,  it  is  advis- 
able to  consider  whether  in  any  view  of  the  appellant's 
conduct  there  was  evidence  to  support  a  cause  of 
action. 

Looking  at  the  facts,  I  come  to  the  conclusion  that 
the  appellant  cannot  be  said  to  have  intimidated  or 
coerced  (within  the  lesal  meaning  to  be  given  to 
those  words)  the  Glengall  Co.  It  is  true  he  informed 
the  company's  representative  of  the  existing  intention 
of  the  boilermakers ;  but  that  intention  to  discontinue 
work  if  the  respondents  were  further  employed  was 
not  formed  in  consequence  of  any  words  or  act  of  the 
appellant.  He  had  learnt  that  that  intention  was 
formed  by  the  boilermakers  before  his  arrival  at  the 
ship.  For  him  to  communicate  such  intention  to 
the  company  did  not  injure  the  respondents.  The 
boilermakers  would  have  acted  upon  it  whether  the 
company  knew  or  were  isnorant  of  their  resolution. 
For  they  were  about  to  desert  their  work  when  the 
appellant  by  his  threat  prevented  them  from  doing 
so,  and  prevailed  upon  them  to  give  him  an  oppor- 
tunity of  communicating  with  the  representatives  of 
the  company. 

For  myself  I  believe  that  the  appellant  com- 
muDioated  only  the  boilermakers*  preformed  intention, 
but  even  if  he  said  that  the  union  would  call  out  the 
boilermakers  if  the  respondents  were  further  em- 
ployed, I  presume  he  was  only  communicating  that 
which  he  Imew  would  be  the  fact,  and  he  was  there- 
fore warning  the  company's  representatives  not  to 
pursue  a  course  which  would  be  detrimental  to  the 
company's  interest. 


The  appellant  doubtless  desired  that  the  boiler- 
makers' view  of  their  claim  that  they  alone  should 
execute  ironwork  should  prevail,  and,  therefore,  that 
steps  should  be  taken  to  secure  to  them  the  suooess  of 
that  olaim,  and  so  naturally  he  would  use  aolicitation 
and  persuasion  to  the  company's  representatives  wiA 
the  intention  of  procuring  the  non-employmeot  of 
the  respondents.      Thus  it  appears  to  me  that  the 

?uestion  for  your  lordships'  decision  is  thus  reedlTed : 
s  it  actionable  for  A.  to  solicit  and  persoade  B.  not 
to  enter  into  contract  with  C.  ? 

Before  dealing  with  the  answer  that  ong^  to  be 
given  to  this  question,  it  is  worthy  of  observation  that 
there  were  thiee  actors  in  the  events  leading  to  the 
non- employment  of  the  respondents:  (1)  The  bcilsr- 
makers,  who  refused  to  work  with  them;  (2)  the 
appellant,  who  communicated  that  refusal  to  tiie 
Glengall  Co. ;  and  (3)  the  representatives  of  the 
company,  who,  in  consequence  of  the  expressed 
intention  of  the  boilermakers,  determined  not  fnrthsr 
to  employ  the  respondents. 

In  all  substance  the  injury  inflicted  upon  the 
respondents  proceeded,  in  the  first  degree,  from  the 
action  of  the  boilermakers.  and,  in  the  second,  from 
the  action  of  the  company  in  yielding  to  the  demand 
of  the  boilermakers.  That  the  appeUant  took  part  in 
the  transaction  is  true,  but  he  played  bat  a  very 
minor  part,  and  if  he  had  nev^r  appeared  on  this 
scene  at  all  the  injury  to  the  respondents  would  have 
been  the  same ;  for  the  company  would  equally  have 
exercised  their  option,  and  would  have  refoeed  to 
employ  the  respondents  in  order  to  secure  the  aervioss 
of  the  boilermakers.  Uuder  these  oiroomBtaiioeB  it 
seems  strange  that  it  is  not  alleged  that  any  aotion 
lies  against  the  boilermakers,  and  that  it  ahonld  be 
distiuctiy  admitted  that  no  cause  of  action  can  be 
maintained  against  the  company.    ' 

If  the  principles  laid  down  in  the  jud^^ent  of 
Lord  Esher,  M  B.,  in  the  case  of  Botoen  ▼.  Hdtt  and 
in  the  case  of  Temperton  v.  BuiseU  were  applied  to 
the  ordijiary  affairs  of  life  great  inconvenienoe  as  well 
as  injustice  wOuld  ensue.  Every  competitor  for  a 
contract  who  alleged  that  he  was  the  beet  penon  to 
fulfil  it  would  be  liable  t3  an  action.  Take  tiie  cess 
Of  an  architect  who  seeks  to  be  employed  to  the  ex- 
clusion of  his  rivals.  He  says :  '*  My  plana  mre  the 
best,  and  following  them  will  produce  the  beet  boose 
at  the  least  cost.  Therefore  employ  me,  and  not  A. 
or  B."  If  he  be  so  employed  the  architect  would, 
according  to  the  dicta  in  Bowen  v.  HaU,  be  liable  to 
an  action  at  the  suit  of  his  rivals.  For  he  has  in- 
duced  a  person  not  to  enter  into  a  contract  with  a 
third  person,  and  his  object  clearly  was  to  benefit 
himself  at  the  expense  of  such  third  person.  Indeed, 
if  the  opinion  delivered  by  Cave,  J.,  that  it  ia  action- 
able for  a  cook  to  say  to  her  master,  **  Discharge  tiie 
butier  or  I  will  leave  you,"  is  correct,  in  that  case  the 
ingredient  of  *'  being  desirous  to  benefit  herself  at  the 
expense  of  a  third  person  "  is  wanting.  For  the  ob- 
jection of  the  cook  might  well  proceed  from  a  motivs 
which  would  not  represent  any  gain  to  herself. 

But  I  am  aware  that  it  was  urged  at  the  bar  that, 
even  if  the  views  which  I  have  expressed  to  your 
lordships  be  correct,  there  is  an  exception  from  general 
principles  in  favour  of  those  whose  trade  or  employ- 
ment has  been  ioterfered  with.  I  do  not  asaent  to 
this  view.  Before  discussing  the  question  it  ia  neces- 
sary that  some  definition  of  the  words  "interfered 
with  "  in  their  le^  sense  should  be  given.  Bvery 
man's  business  is  liable  to  be  "interfered  with  "  by  the 
action  of  another,  and  yet  no  action  lies  for  sodi 
interferenca  Compjetition  represents  **  xntet^ 
ference,"  and  yet  it  is  in  the  interest  of  the  com- 
muuity  that  it  should  exist.  A  new  invention  utterly 
ousting  an  old  trade  would  certainly  "  inteftoe  with  " 
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it  If,  too,  tbis  looae  language  is  to  be  held  to  repre- 
mt  a  legal  definition  of  liability,  very  grave  oonse- 

roei  would  follow.  Of  oonrse,  the  oonduct  of 
boflermaken  in  the  case  before  your  lord- 
aameimted  to  an  interference  with  the  plain- 
ImifaMflB,  and  yet,  aa  has  been  pointed  out, 
it  ig  not  said  Uiat  an  action  lies  against  them.  Every 
orgudnr  of  a  strike,  in  order  to  obtain  higher  wages, 
"iDterf^rss  with "  the  employer  carrying  on  his 
buio6M;  also  every  member  of  an  employers' 
fedentioii  who  persnadea  his  co-employer  to  lock  out 
Ui  workmen  must  <*  interfere  with  -  those  workmen. 
Tet  I  do  not  think  it  will  be  argued  that  an  action 
om  be  maintained-  in  either  case  on  account  of  such 
intBrfBrenoe.  But  whatever  meaning  may  be 
attached  to  the  words  "interfere  with,"  I  see  no 
gioimd  for  saying  that  any  different  rule  should  be 
applied  to  cases  of  iiiterference  with  a  man  when 
carryinff  on  his  trade  or  business  or  when  he  is 
ogaged  in  any  other  pursuit  In  the  case  of  The 
Mogul  SteatMhip  Co,  there  was  an  extreme  case  of 
iatflrfefeooewith  the  plaintiff's  business  by  methods 
wiiich  direoUy  injured  the  plainti£b  in  their  trade  for 
tbe  express  purpose  of  benefiting  the  defendants. 
Bn  admitted  interference  was  carried  on.  by  several 
drfeodants  in  a  combination  which  in  one  sense 
aaomted  to  a  conspiracy,  yet  it  wlw  held  by  this 
House  that  no  action  could  be  maintained,  for  the: 
aeii  done  were  not  unlawful  and  the  combination 
vai  not  a  criminal  conspiracy. 

I  abstain  from  passing  in  review  the  older  cases  which 
lefar  to  the  interference  with  trade  or  business^  for  they 
ba?e  already  been  very  fully  reviewed  and  dealt  with. 
I  content  myself  with  saying  that  I  do  not  think- 
that  they  establish  more  wan  tiiat  the  interference 
vhich  is  in  itself  unlawful  constitutes  a  cause  of. 
aetioiL  Jt  seems  somewhat  contrary  to  common 
•oiie  that  an  interference  which  is  rightful  when 
4plied  to  general  subjects  becomes  wrongful  when  a 
trade  or  businesa  is  subjected' to  it. 

For  these  reasons  I  have,  after  some  hesitation, 
sniie  to  the  conclusion  that  inasmuch  as  the  appellant 
has  used  no  unlawful  means  to  produce  a  result,  and 
that  as  the  result  produced  represents  nothing  that  is 
nlawfiil,  this  action  cannot  be  maintained. 

I  therefore  think  that  the  decision  of  the  Oourt  of 
Appeal  ahould  be  reversed,  and  that  judgment  should 
be  entered  for  the  appellant. 

Order  appealed  from  rever^d^  qmd  judgment  entered 
for  ^appellant  with  coits  here  and  below,  indvding 
a^mtto/ the  trial. 

flolioitorB  lor  the  appellant,  Shaent  Boecoe,  Masaey^ 

flofidton  for  the  respondents,  C.  J.  Bmith  A 
Goflon, 


Qlmdiey,  M.R.,  and  Bagby     ] 


Jan.  17. 


■ad  Yaoghan  "Williams, 

In  re  AoNSB  Mabia  Knight,  (a.) 

Uaat^ — LunaHe  out  of  jurisdiction — Property  within 
juriidicdiction — Curator  according  to  law  of  Jersey — 
Bight  to  iranefer^ Discretion. 

A  lumaUe  who  was  resident  in  Jersey  owned  stock  and 
iiara  in  this  country.     The  curator  of  the  person  and 

[a.) Beported  by  W.  SooTT  Thompsow,  Esq.,  Barrister- 
at-Law. 


property  of  t?ie  lunatic  appointed  according  to  the  law  of 
Jersey  applied  for  a  transfer  to  him  of  such  stock  and 
shares. 

Held,  that,  under  section  134  of  the  Lunacy  Act,  1890, 
the  court  had  a  discretion  to  refuse  such  tranter.  4 

In  re  Brown,  44  W.  R.  17,  [1895]  2  Ch.  666,  cofn- 
sidered. 

This  was  a  petition  presented  under  section  134  of 
the  Lunacy  Act,  1890,  asking  for  the  transfer  to  the 
curator  of  a  lunatic  out  of  the  jurisdiction  of  certain 
stocks  and  shares. 

The  above-named  Agnes  Maria  Knight  went  to 
reside  in  Jersey  many  years  ago.  She  married  there 
and  had  resided  there  ever  since. 

In  1874  her  husband  died,  and  in  1897  she  was,  in 
pursuance  of  the  law  of  Jersey,  duly  found  to  be  of 
unsound  mind,  and  a  curator  of  her  person  and' 
property  was  thereupon  duly  appointed. 

Evidence  was  furnished  that  according  to  the  law 
of  Jersey  such  curator  was  entitled  to  obtain  posses- 
sion Of  all  her  property. 

.Part.ol  such  property  coiisisted  of  a  sum  of  consols 
standing  in  her  n%me  in  ^e  books  of  the  Bank  of 
England,  and  other  part  consisted  of  certain  pre- 
ference and  ordinary  sLares  of  a  company. 

The  petition,  asked  that,  pursuiemt  to  section  134  of 
the  Lunacy  Act,  1890,  the  said  stock  and  shares 
might  be  transf  eq:ed  into  the  name  of  the  curator  and 
that  the  dividends  accrued'  and  to  accrue  thereon 
might  be  paid  to  him.  •.        ^      .. 

The  curator  filed  an  affidavit  in  which  it  was 
stated  that  the  transfer  was  required  for  *'  the  main- 
tenance and  sole  benefit "  of  tho  lunatic,  but  did  not 
in  any  olher  manner  specify  the  purposes  for  which  it 
was  required. 

Before.  Rigby,  L^J.,.  in  chamber^,  th^  appUoiHit 
contended  tlukt  under  section  134  he  was  entitled  to, 
the  transfer  as  of  right,  and  that  the  oourt  had.no 
discretion  in  the  matter,  and  on  this  point  his  lord- 
ihip  adjourned  the  matter  to  be  argued  in  court. 

J.  G.  Wood,  for  the  applicant,  the  curator. — 
The  court  has  no  jurisdiction  to  refuse  to  make  the 
order  asked  for ;- the  point  was  left  open  in  In  re 
Brown,  44  W.  R.  17,  [18951  2  Oh.  666.  [LiNDLBY, 
M.B. — ^The  language  of  the  section  is,  the  court 
vmy  mitke  an  order.]  If  a  power  "is  ||^ven  in 
aid  of  a  legal  right  there  is  no^  iurisdictidn  to 
refuse  to  exercise  jit:  Julius  v.  Bishop^  of  Oxford, 
28  W.  B;  726.  If  the  property  in  this  case  were 
a  personal  chattel  the  curator  could  undoubtedly 
sue  for  it  in  this  countrv,  but  it  being  stock  in 
the  books  of  a  company  he  is  in  a  difficulty.  The 
section  gives  him  no  additional  right,  but  gives  him 
a  further  remedy.  A  curator  appointed  accord- 
ing to  the  law  of  Jersey  has  wider  powers  than  a 
committee  in  this  country — ^for  instance,  the  curator 
can  sell  real  estate.  [Lindlby,  M.B.— The  decision 
in  In  re  Brown  really  turned  on  the  meaning  of 
**  vested ''  in  section  134.  His  lordship  referred  to 
In  re  Stark,  2  Mac.  &  G.  174,  and  In  re  Oamier, 
20  W.  B  288,  L.  B.  13  Eq.  532.] 

LnmiiBT,  M.B. — I  think  we  all  take  the  same  view 
of  this  case.  This  application  has  been  adjourned  into 
court  in  order  to  have  the  question  decided  whether 
we  are  bound  to  make  the  order.  In  my  opiuion  the 
applicant  has  put  his  case  too  high.  It  is  not  our 
duty  to  part  with  the  possession  of  this  property 
without  exercising  our  discretion.  The  s<H}tion  in 
point  is  section  134  of  the  Lunacy  Act,  1890.  [His 
lordship  read  the  section.]  The  applictint  has 
brought  himself  within  this  section  so  far  as  regards 
the  condition  giving  him-  the  right  to  make  the 
application.      In  In  re  Brown  this  court    put   an 
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extended  rather  than  a  reetiicted  inteipretation  on 
the  word  '*  veited "  in  that  seotion,  and  haviog 
regard  to  that  decision  it  seems  to  me  that  we  are 
right  in  saying  that  this  property  is  vested  in  Bir. 
Wood's  dient  according  to  the  law  of  Jersey  within 
l^e  meaning  of  the  section.  What  are  we  to  do  ? 
We  should  be  running  counter  to  the  established 
practice  if  we  were  to  hold  that  we  hare  no  discre- 
tion in  such  a  case  as  this.  The  case  of  Julius  v. 
BisTiop  of  Oxford  does  not  carry  the  applicant  far 
enough.  It  is  to  my  mind  dear  to  demonstration  that 
we  hare  a  discretion,  and  the  law  is  as  old  as  Lord 
Hardwicke's  time.  He  dedded  that  this  court  has 
jurisdiction  to  direct  an  ioquisition  as  to  the  sanity  of 
a  person  resident  abroad  but  having  property  m  this 
country.  So  that  if  anybody  were  to  apply  for  an 
inquisition  as  to  the  sanity  of  this  lady  tne  court 
would  have  jurisdiction  to  appoint  a  committee  aud 
admiuister  her  property*  How,  then,  can  it  be  incum- 
bent upon  the  court  to  hand  over  her  property  to  a 
foreign  committee.  The  real  truth  is  that  the  juris- 
diction of  the  court  over  lunatics  who  have  propertv 
within  the  jurisdiction  cannot  be  ousted  oy^  such 
ambiguous  words  as  those  which  we  have  in  the 
curator*s  affidavit  here.  In  In  re  Brown  the  court 
was  satisfied  that  the  property  was  in  fact  required 
for  the  maintenance  and  support  of  the  lunatic,  but 
that  point  is  not  before  us  now.  The  case  must  go 
back  to  chambers  for  evidence  to  satisfy  the  court 
that  the  property  is  properly  required. 

BiOBY,  L.  J. — I  am  of  the  same  opinion.  We  should 
be  dedcUng  something  quite  novd  if  we  hdd  that 
section  l;H  left  us  no  discretion.  The  only  point 
before  ns  is  whether  we  have  discretion,  and  I  think 
this  ought  to  be  dedded  against  the  applicant. 

Yaxtohan  Williams,  L.J. — I  am  of  the  same 
•pinion. 

Solidtors,  Bennett  A  Co. 


Feb.  3. 


Qtowct  of  AppeaU 

From  Q.  B.  Div.         ) 

(A.  L.  Smith,  Gbitty,  and  [ 

ColUns,  L.JJ.)  ) 

Llbwbllyw   v.   Valb   op   Glamoboab  Bail- 
way  Co.  (o.) 

Railivay — Crossing  of  road — Penalty  for  not  making 
substituted  ruad — By  whom  recoverable — Road  belong- 
iitg  to  adjoining  lawiowners — Railways  Clauses  Act, 
1845  {Sdt9  Vict.  c.  20),  ss.  53,  54. 

By  section  54  of  the  Railways  Clauses  Act,  1845,  if  a 
railway  company  cross  a  road  so  as  to  iuterftre  with  it. 
and  do  iwt  make  a  substituted  road,  they  shall  forfeit 
£20  for  tvery  day  during  which  such  substituted  road 
shall  not  be  made,  and  such  penalty  shall,  iti  the  case  of 
a  private  road,  be  paid  to  the  owner  thereof. 

Held,  that  a  part  owner  of  that  portion  of  ihr 
road  interfered  with,  can  sueftr  and  recover  the  penalty 
without  joining  the  owners  of  the  rest  of  that  portion  of 
the  road. 

Held,  also,  that  the  railway  are  only  liable  to  ow 
penalty  for  each  day  during  which  they  fail  to  make  a 
substituted  road. 

Appeal  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  the  action  without  a  jury :  [1897]  2  Q.  B. 
239,  45  W.  B.  Dig.  135. 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Lttw. 


The  action  was  brought  nndsr  section  54  of  the 
Bailways  Clauses  Act,  1846,  to  recover  £1,700  as 
penalties  for  eighty-five  days'  default  ontibepartof 
the  defendants  in  providing  a  road  in  subatitetHMi  fdr 
another  road  which  they  had  temporarily  obatmofeed. 

The  plaintiff  was  the  owner  of  land  bounded  on 
one  side  by  a  private  road,  which  was  naed  by  the 
owners  of  the  lands  adjoining  it.  The  plamtifl^ 
therefore,  was  the  owner  of  one  half  of  the  road— 
usque  ad  medium  JUnm, 

The  defendants  were,  by  a  special  Act  incorporat- 
ing the  Bailwavs  Clauses  Act,  1845,  authorised  to 
construct  a  railway,  crossing  the  road  at  a  poial 
adjoining  the  plaintiff's  land,  and  in  oonstrading  the 
railway  they  temporarily  cut  through  the  road,  with- 
out providing  a  substituted  way  as  required  by  sbi>- 
tion  53  of  the  Bailways  Clauses  Act,  1845. 

The  plaintiff  contended  that  the  defendants  wen 
liable  to  penalties  under  section  54  of  that  Act. 

The  defendants  contended  that  the  plaintiff,  being 
the  owner  of  one-half  of  the  road,  was  not  the 
<*  owner  "  of  the  road  within  the  meaning  of  section 
54,  and  could  not  sue  for  the  penalties. 

By  a  compromise  it  was  agreed  that,  if  the  plaintiff 
was  entitled  to  recover,  £160  should  be  the  amoimt 
recoverable. 

Wright,  J.,  hdd  that  the  plaintiff  oonld  reoorsr, 
and  gave  judgment  for  him. 

The  defendants  appealed. 

C.  A.  Oripps,  Q.C.f  and  Kenyan  Parker,  appealed 
for  the  defendants. 

0.  A.  Russell,  Q.C.,  and  E.  F.  Buckley^  appeand 
for  the  plaintiff. 

The  sections  of  the  Act  are  set  out  in  the  jadgmeni 
of  the  court. 

Cur.  adv.  vwiL 

Feb.  3. — Chitty,  L.  J.,  read  the  judgment  of  ths 
court  as  follows :  This  is  an  action  to  recover  peod- 
ties  from  the  defendants,  a  railway  company,  who 
iu  contravention  of  section  53  of  the  Bdlwaya  Claosss 
Act,  1845,  cut  through  and  otherwise  interfered  with 
a  private  road  without  first  causing  a  suflBoient  road 
t(i  be  made  in  substitution  as  required  by  that  wrtion, 
Tue  plaintiff  is  the  owner  of  the  soil  of  half  the  road 
up  to  the  middle  line  in  that  part  of  the  road  whibh 
was  wrongfully  cut  through  and  intwfered  wiiht 
Wright,  J.,  gave  judgment  for  the  plaintiff  for  the 
amount  at  which  the  parties  agreed  to  estimate  the 
penalties  in  the  event  of  the  plaintiff  being  eatttbl 
to  succeed.  The  only  point  raised  by  the  deleodants 
on  the  appeal  was  tiiat  the  plaintiff  was  noa  *'tiie 
owner"  of  the  private  road  within  the  moMiing  of 
section  64  of  the  Act.  The  contention  was  pushed  to 
the  extreme  length  of  saying  that  *'  the  owner*'  meant 
all  the  owners  for  the  entire  length  and  breadth  of 
the  road,  and  apparently  without  any  defined  limit  in 
the  direction  of  the  road,  and  it  was  ari^;nod  that  no 
fiction  could  be  sustained  for  the  penalties  fmlem  all 
such  owners  joined  in  the  action.  Tliis  contention  is 
extravagant ;  if  accepted  it  would  operate  to  defeat 
the  obvious  intentions  of  the  Lsgislature  in  maiiy,  if 
not  in  most,  cases.  If  any  one  of  a  doien  or  hnn- 
dred  of  sudi  owners  declined  to  join  in  suing,  the 
railway  company  would  escape  the  penalty.  It  was 
further  contended  for  the  appellants  that  if  this 
argument  failed,  as  we  think  it  does,  the  owner  of 
the  soil  in  the  other  half  of  the  road  ought  to  have 
joined  in  this  action,  and  that  the  plaintiff,  sni^g 
lilone,  cannot  recover.  At  the  outset  it  is  plain  tiiaft 
the  owner  of  one  half  had  not  in  1846,  nor  hm 
he  now,  any  power  to  compd  the  owner  of  tlie  other 
half  to  join  in  suing.  The  question  turns  on  i 
53,  54,  and  55  of  the  Act.    It  is  not  neoeaaary  to  i 
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in  fan  the  terms  of  section  53.  There  is  nothing  in 
tint  leoAion  or  in  the  other  parts  of  the  Aot  to  oust 
file  jmifldiction  of  the  oonrt  to  grant  an  in  junction. 
Scetion  54  divides  itself  into  two  parts.  The  first 
inpoflei  the  penalty,  and  rons  thos :  '*  If  the  company 
do  sot  oanse  another  sufficient  road  to  be  so  made 
lirfore  they  interfere  with  any  snoh  existing  road  as 
iioT«iaid,  they  shall  forfeit  £20  for  every  day 
during  which  such  substituted  road  shall  not 
hi  xDMe  after  the  existing  road  shall  have  been 
intemipted."  This  is  plainly  a  penalty;  it  is  not 
atendea  to  be  a  sum  payable  by  way  of  compensa- 
tioo  lor  wToog  done  to  any  particular  person  or  to 
Ik  Mil  or  interest  in  the  road.  It  is  imposed  by  way 
of  pmuahment  on  the  railway  company  for  their 
Idgfa.hsnded  aud  illegal  acts  in  violation  of  the 
nroviflons  of  section  53,  and  it  is  intended  as  a 
deterrent  against  the  continuance  of  the  illeg^  acts. 
There  is  snother  point.  The  penalty  is  £20  for  every 
dsj  dniin^  which  the  offence  is  committed.  We 
ftmk  it  IS  dear,  on  the  language  of  the  statute 
ifcNlf,  and  without  having  recourse  to  the  principle 
OB  which  the  leading  case  of  Oreppa  v.  Burden^  Gowp. 
MO,  was  decided,  that  one  penally,  and  one  penalty 
qbHj,  is  inflicted  for  every  day.  Wright,  J.,  seems  to 
hsvs  been  inclined  to  think  that  more  than  one 
pnsltyof  £20  for  each  day  was  recoverable.  We 
sra  nnahle  to  aooept  that  suggestion,  but  we  entirely 
ilgne  with  him  in  the  opinion  that  the  peniJty  is  not 
ipportionable ;  it  is  one  entire  sum  of  £20.  This  has 
B  ioiportant  bearing  on  the  second  part  of  the 
MtioD,  and  tends  to  support  the  plaintiff's  case. 
As  aeoond  part  runs  thus:  '*And  such  penalty 
ihsll  be  paid  to  the  trustees,  commissioners,  surveyor, 
or  other  person  having  the  management  of  such 
(Qsd,  if  a  public  road,  and  shall  be  applied  for  the 
pvposes  thereof,  or,  in  case  of  a  private  road,  the 
■■e  ahaU  be  paid  to  the  owner  thereof,  and  every 
■eh  penalty  snail  be  recoverable  with  costs  by  action 
asny  of  theanperior  courts."  Before  commenting 
A  tins  part  of  section  54,  we  wiU  state  shortly  the 
Aet  of  section  55 :  « If  any  party  entitled  to  a  right 
iwav  over  any  road  so  interfered  with"  suffers 
pKui  damage  l^  reason 'Of  the  failure  to  substitute 
(SaiBflient  rMd,  he  may  recover  the  special  damage 
lyaotion,  and  that  *' whether  any  party  shall  have 
■sd  for  such  penalty  as  aforesaid  or  not,  and  with- 
■i  prejudice  to  the  right  of  any  party  to  sue  for  the 
■M."    Damages  recoverable  under  this  section  are 

rvay  of  compensation  to  the  person  whose  right 
way  is  interfered  with  and  who  can  prove  special 
■ssge;  these  damages  are  wholly  distinct  from  the 
Mslty,  and  are  reooverable  whether  the  penalty  has 
■SD  soed  for  or  not.  There  ma^  be  a  question 
iksther  the  tight  of  way  spoken  of  in  this  section  is 
^  light  of  way  in  the  strict  legal  sense  of  the  tenn, 
r  a  right  of  passing  over  Uie  road  in  the  more 
spolar  meaning  of  the  words.  It  is  not  necessary 
»  ttprsse  any  ojpinion  on  this  point,  and  we 
■frsin  from  so  doing.  If  the  term  is'  used  in  the 
Inet  sense,  the  owner  of  the  soil  of  one  half  of  the 
Hd  ooold  not  reoover  the  special  damage  in  respect 
t  Us  own  half  of  the  soil  ox  the  road,  b^use  a  man 
HBO  right  of  way  over  his  own  luid ;  but  he  could 
i  *  esse  Uke  the  present  recover  his  special  damage 
w  obstniotions  of  the  right  of  way  which  he  is 
titled  to  over  the  other  luJf  of  the  soil  of  the  road, 
id  the  owner  of  that  half  would  be  in  a  correspond- 
tposit&on.  If,  on  the  other  hand,  the  expression 
s%htof  wny'^is  used  in  the  popular  sense,  then 
Mb  owner  oould  reoover  the  special  damase  proved 
i  xespeet  of  the  entire  breadth  of  the  road.  Prac- 
PsQy  there  would  be  little,  if  any,  difference  between 
leamoimt  of  the  spedal  damage  recoverable  which- 
«r  view  be  taken  of  the  meaning  of  the  term 


*'  right  of  way."  These  considerations  appear  to  us 
to  remove  in  great  measure  the  difficulty  which 
Wright,  J.,  felt  in  the  supposed  case  of  the  railway  . 
company  breaking  up  or  stopping  up  a  mile  of  r  )ad 
each  hundred  yarcls  of  which  is  owned  by  a  different 
person.  Section  55  applies  to  a  public  road  and  a 
private  road  without  distinction,  and  all  persons, 
whether  landowners  or  not,  who  are  entitled  to  a 
right  of  way  or  of  passing  over  the  road  (whichever 
be  the  rijrht  expression),  can  recover  the  amount  of 
the  special  damage  sustained,  whether  the  road  be 
public  or  private,  and  quite  irrespectively  of  the 
penalty.  We  revert  to  the  second  part  of  section  54. 
IJnder  the  older  system  of  legislation  the  enforce- 
ment of  the  penalty  would  probably  have  been  left 
to  the  common  informer  in  a  qui  tarn  action ;  and  had 
such  been  the  case,  the  informer  who  first  instituted 
proceedings  or  obtained  judgment  would  have  received 
the  fruits  of  his  diligence  to  the  exclusion  of  all 
others.  But  here  the  common  informer  is  excluded 
by  the  language  used.  The  enactment  is  that  the 
penalty  sh^l  be  paid.  Then  a  distinction  is  drawn 
between  a  public  road  and  a  private  road.  In  the 
case  of  a  public  road  the  penalty  is  to  be  paid  to  the 
trustees,  commissioners,  surveyor,  or  other  person 
having  the  management  of  the  road.  Exactly  the  same 
point  as  is  rais^  on  this  appeal  might  arise  with 
respect  to  a  public  road.  The  management  of  the  road, 
conceivably,  might  be  vested  in  one  body  up  to  the 
middle  of  the  r<wd  on  one  side  and  in  a  different  body 
up  to  the  middle  on  the  other  side.  It  was  stated  at  the 
Bar  that  such  cases  do  in  fact  exist.  In  the  case  of  a 
private  road  the  enactment  is  that  the  penalty  shall 
be  paid  '<  to  the  owner  thereof,"  and  the  section 
concludes  by  making  the  penalties  recoverable  in  both 
cases  by  action.  Now,  we  think  that  the  word 
'* thereof"  r^tes  exclusively  to  that  partioular 
portion  of  the  road  which  is  crossed,  cut  through,  or 
otherwise  unlawfully  interfered  with  by  the  company 
in  violation  of  section  53.  The  appellants'  counsel 
referred  to  the  interpretation  clause  (section  3)  as  to 
words  importing  the  singular  number  including  the 
plural,  which  is  in  the  usual  form,  and  argued  that 
"the  own«fr"  meant  all  the  owners  of  the  part 
affected.  They  did  not  refer  to  the  same  clause  as 
to  the  interpretation  of  the  term  '*  owner,"  because 
they  admitted  (and  rightly)  that  the  plaintiff  was 
owner  of  the  soU  of  half  the  road  within  the  Act. 
Where  an  Aot  is  open  to  two  constructions,  that  con- 
struction ought  to  be  adopted  which  is  the  more 
reasonable  and  the  better  calculated  to  give  effSect  to 
the  expressed  intention,  which,  in  this  case,  is  that 
the  penalty  shall  be  paid.  The  result  of  adopting  the 
appdlants'  contention  would  be  in  many  cases  to 
enable  the  compuiy  to  escape  the  penalty  oy  placing 
practical  difficulties  in  the  way  oi  its  recovery.  As 
already  pointed  out,  the  owner  of  one  half  of  the  soil 
of  the  road  cannot  compel  the  owner  or  owners  of 
the  other  half  to  join  in  suing;  he  or  they  may  decline 
to  do  so  without  assigning  any  reason ;  they  may  be 
numerous,  or  under  some  incapacity,  as  infancy, 
lunacy,  or  the  like,  or  they  may  be  interested  in  the 
company.  The  conclusion  at  which  we  arrive  is  that 
the  Act  ought  so  to  be  read  as  to  afford  facilities  for 
suin^;  that  the  owner  of  the  soil  of  part  of  that 
portion  of  the  road  interfered  with  can  sustain  an 
action  for  the  penalty ;  and  that,  in  analogy  to  the 
case  of  the  common  informer,  the  first  of  such  owners 
who  sues  and  brings  his  action  to  trial  can  recov«>r. 
We  further  hold  that  the  plaintiff  can  retain  the 
penalty  for  his  own  use,  and  Uiat  the  defendants  are 
not  liable  to  more  than  one  penalty  of  £20  for  each 
day  during  which  their  wrongful  acts  are  continued. 
For  these  reasons  we  think  the  appeal  ought  to  be 
dismissed  with  costs. 
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.  Appeal  dUmtsied, 

Soliciton  for  the  plaintiff,    Soames,  Edtoards,  A 
Jones,  for  BandaU  A  (hy,  Bridgend. 

SolidtorB  for  the  defendants.  Downing ,  Bolam,  db 
Co.  9  for  Downing  A  Eandcock,  Cardiff. 


0.  B.  Div.       \ 

nith,  Ohitty,  > 
Llin8,L.JJ.)    ) 


From  Q.  B.  Div. 
(A.  L.  Smith, 
and  Collins, 


Feb.  1. 


LiBBENTHAL 


MoinroouxBY,   JOITES,   ft    Co.   V. 
ft  Co.  (a.) 

Practice —  Writ — Service — Scotch  defendant — Agreement 
for  service  within  the  jurisdiction — Ord.  9,  r.  2; 
ord,  11,  r.  1  (e). 

The  defendant,  who  woe  a  domiciled  Scotchman, 
entered  into  a  contract  of  sale  with  the  plaintiffs.  The 
contract  contained  an  agreement  that  in  case  of  disputes 
between  the  partiet  proceedings  might  he  served  on  the 
defendant  by  leaving  the  same  at  a  certain  office  in 
London  and  posting  a  copy  thereof  to  the  defendant's 
address  in  Scotland. 

Held,  thai  such  agreement  was  valid,  and  tTuit  service 
of  a  writ  in  the  way  specified  could  not  be  set  aside, 

Tharsis  Sulphur  and  Copper  Go.  v.  Sooi6td  Indus- 
ixielle  et  Commerciale  des  Metaux,  38  W.  B,  78,  fol- 
lowed, 

British  Wagon  Oo.  v.  Gray,  44  W.  B,  113,  [1896]  1 
Q,  B,  35,  distinguished, 

'  Appeal  from  the  refusal  of  PhilUmore,  J.,  to  set 
aside  the  service  of  a  writ  of  summons. 

The  plaintiffi  were  com  merchants  carrying  on 
business  at  Liverpool. 

The.  defendant  was  a  com  merchant  residing  at 
Leith,  in  Scotland,  and  carrying  on  business  &ere 
under  a  firm  name. 

■  By  a  contract  in  writing,  dated  the  18th  of  June, 
1897,  and  made  at  Leith,  the  defendant  agreed  to 
sell  to  the  plaintiffs  a  cargo  of  14,000  units  of 
Northern  Spring  wheat  at  the  price  of  278.  6d.  per 
480  lbs.,  shipped. 

The  contract,  which  was  in  the  form  adopted  by 
the  London  Com  Trade  Association,  contained  the 
following  terms — viz.  :  <*  Buyer  and  seller  aeree 
that,  for  the  purpose  of  proceedings,  either  legal  or 
by  arbitration,  this  contract  shcdl  be  deemed  to 
have  been  made  in  England  and  to  be  performed 
there,  and  the  courts  of  England  or  arbitrators 
appointed  in  England,  as  the  case  may  be,  shall, 
exvJHpt  for  the  purpose  of  enforcing  any  award  made 
in  pursuance  of  tbe  arbitration  clause  hereof,  have 
exclusive  jurisdiction  over  all  disputes  which  may 
arise  under  the  contract.  Such  contracts  shall  be 
settled  according  to  the  law  of  Euffland,  whatever 
the  dooiicil,  residence,  or  place  of  business  of  the 
parties  to  this  contract  may  be  or  become.  .  .  . 
An^  party  to  this  contract  residing  or  carrying  on 
business  in  Scotland  or  Lreland  sluJl  be  considered 
as  ordinarily  resident  or  carrying  on  business  at  the 
office  of  the  London  Com  Trade  Association.  .  .  . 
The  service  of  proceedings  .  .  .  upon  a  party 
residing  or  carrjrmg  on  business  either  in  Scotland  or 
Ireland  by  leaving  the  same  at  the  office  of  the 
London  Com  Trade  Association,  together  with  the 
posting  of  a  copy  of  such  proceedings  to  the  address 
•  .  •  in  Scotland  or  L'eland  of  such  party,  shall 
be  deemed  good  service,  any  rule  of  law  or  equity  to 
the  contrary  notwithstanding."      The  contract  also 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister- 
ttt-Law. 


contained,  among  the  conditions  endoraed  thereon,  % 
clause  providing  that  disputes  should  be  ratend  to 
arbitration,  and  that  an  award  of  an  arbitrator  or 
arbitrators  made  in  pursuance  of  that  daoae  thoold 
be  final,  subject  to  an  appeal  to  the  Committee  of 
Appeal  of  the  London  Com  Trade  Assooiatiofn. 

A  dispute  having  arisen  between  the  partiea  in 
consequence  of  the  defendant's  fidlure  to  deliver  a 
cargo  in  aooordance  with  the  oontraot,  the  matter 
was  referred  to  arbitration,  and,  in  the  remit,  an 
award  was  made  by  the  Committee  of  A{i^eal 
adjudging  that  the  sum  of  £7,371  8s.  lOd.  waa 
payable  by  the  defendant  to  the  plaintiffs. 

The  plaintifiiB  issued  the  writ  in  this  action  olaiming 
payment  of  the  above  sum.  The  writ,  which,  waa 
an  ordinary  writ  of  summons  for  service  within  the 
jurisdiction,  was  served  by  being  delivered  to  the 
secretary  of  the  London  Com  Trade  Assooiatioin  at 
the  office  of  the  association  in  the  City  of  London, 
and  a  copy  of  the  writ  was  sent  by  poet  to  the 
defendant  at  his  address  in  Scotland. 

The  defendant  took  out  a  summons  to  have  the 
service  of  the  writ  set  aside,  on  the  groond  that 
under  the  rules  of  court  there  was  no  power  to  efieot 
such  service. 

PhilUmore,  J.,  refused  to  set  aside  the  aerviee  of 
the  writ. 

The  defendant  appealed. 

McCaU,  Q.O.,  and  Tindal  Atkinson,  lor  the  defen- 
dant*— ^There  are  only  two  ways  under  the  mlea  ol 
serving  a  writ  within  the  jurisdiotion — ^viz.,  personal 
service,  and  substituted  service  in  puisuance  of  a 
judge's  order:  ord.  9,  r.  2;  ord.  67,  r.  6.  In  ftis 
case  there  was  no  personal  service,  neither  wee  there 
any  order  for  substituted  service.  Although  there  is 
no  application  here  for  leave  to  efEect  servioe  out  of 
the  jurisdiction,  ord.  11,  r.  1  (e),  is  important,  m 
showing  the  intention  of  the  Legislature  that  ne 
domiciled  Scotchman  or  Lrishman  shall  be  oompdled 
to  defend  an  action  for  breach  of  oontmot  in  the 
English  court.  The  plaintiffs  rely  on  the  oontract ; 
but,  first,  the  words  *'  service  of  proceedings  "  in  the 
contract  do  not  include  service  of  a  writ  of  snoimoiis; 
and,  secondly,  parties  cannot  by  agreement  alter  the 
rules  of  the  court  as  to  service  of  proceedingt: 
British  Wagon  Co.  v.  Gray,  44  W.  E.  113,  [1896]  1 
Q.  6.  S6,  This  oontract  is  in  fact  an  agreement  thsft 
service  may  be  effected  out  of  the  jurisiGLictioa  ;  forili 
provides  that  service  may  be  effected  by  doing 

things — ^viz.,  leaving  the  writ   at  the   offioe  of  

London  Com  Trade  Association,  and  eending  n  oopj 
of  the  writ  to  the  defendant  in  Scotland. 

Joseph  Walton,  Q.O.,  and  L.  Sanderson,  for  the 
plaintiffs. — We  are  not  asking  for  any  order  or  leave 
of  the  court.  We  admit  that  we  could  not  in 
case  ask  for  an  order  for  service  out  of  the  jm-iadio- 
tion.  And  that  is  all  that  was  decided  in  BriUsk 
Wagon  Co.  y.  Gray,  Here  the  writ  has  been 
and  it  was  served  in  the  way  which  by  ti&e 
ment  of  the  parties  was  to  constitate  good 
service.  Tharsis  Sulphur  and  Copper  Co*  ▼.  SodSi 
IndustrieUe  et  Commerciale  des  Metaux^  88  W.  B.  78^ 
shows  that  it  is  competent  to  parties  to  enter  aefts 
such  an  agreement. 

A.  L.  Smith,  L.J.— I  am  of    opinion  Umft    nf 
brother  PhUlimore  was  ri^ht,  and  that  the   nppeM 
fails.     The  defendant  appUes  to  have  the  aorrioe  ol 
the  writ  set  aside..      The  answer  is,  that  the 
was  effected  in  the  way  which  the  defendant 
should  be  deemed  to  be  good  personal  serrioL, 
defendant  is  a  domiciled  Scotchman,  and  he  enl 
into  a  contract  to  sell  to  the  plaintiffii  n  ostfgo 
wheat.      The   contract  provided  that  nny    ^' 
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ihonld  be  settled  by  arbitn^tion  subjeot  to  an  appeal 

to  the  London  Oom  Trade  Awooiation.    A  dispate 

btm|f  aiJMn,  an  award  was  made  in  f ayonr  of  the 

pkintiflS^  and  they  bring  this  action  to  enforce  the 

swsrd.    By  the  terms  of  the  contract  the  parties 

agreed  as  follows :    *'  Any  party  to  this  contract 

raidiiig  or  carrying    on    Dosiness   in    Scotland  or 

IieUad  shall  be  considered  as  ordinarily  resident  or 

euzring  on  boidneBs  at  the  office  of  tiie  London  Com 

Trade  Association.     The  service  of  proceedings  " — 

and  in  my  opinion  **  j^rooeedings  "  here  includes  writ 

— *'npana  party  residing  or  carrying  on  bosiness 

either  io  Scotland  or  Irehmd  by  leaving  the  same  at 

the  office  of  the  London  Com  Trade  Association, 

together  with  the  posting  of  a  copy  of  such  proceed- 

ingito  the  address  in  Scotland  or  Lreland  of  such 

ptfty,  shall  be  deemed  good  service,  any  rule  of  law 

or  equty  to  the  contrary  notwithstanding."      The 

pkhitiflh  have  served  the  writ  in  the  way  agreed 

upon.     Therefore,  if  the  agreement  is  vaud,  good 

■aricehas  been  effected.      Why  cannot  the  parties 

eater  into  sach  an  agreement  P    Bxcept  for  ord.  11, 

r.  1  (e),  and  the  case  of  British  Wagon  Co.  v.  Gray 

deciaed  under  it,  I  can  see  no  pretence  for  saying 

that  a  Scotchman  cannot  agree  that  service  of  a  writ 

in  this  manner  shall  be  deemed  to  be  good  personal 

Mrvioe ;   and  when  ^e  plaintiffs,  in  order  to  bring 

the  defendant  into  court,  serve  a  writ  in  the  way  in 

whiofa  the  defendant  has  agreed  that  a  writ  should  be 

•wed,  I  do  not  think  it  is  open  to    hiu^  to  say 

that  there  haa  been  no  personal  service.    The  case  of 

Thanii  Sulphur  and  Copper  Co.  v.  SoditS  InduHridU 

4  Oommereiale  de»  Metaux  shows  that  parties  may 

aoter  into  sach  a  contract,  so  long  as  it  does  not 

involve  asking  the  court  to  do  something  which  by 

the  rules,  the  court  is  prohibited  tem  doing. 

In  British  Wagon  Go.  v.  Gray  the  court  was  asked 
iD  grant  leave  to  serve  a  writ  out  of  the  jurisdiction 
sua  defendant  domiciled  and  resident  in  Scotland, 
M  the  ground  that  the  defendant  had  agreed  to 
nhoit  to  the  jurisdiction  of  the  English  court.  Ord. 
11,  r.  1  (e),  expressly  prohibits  a  judge  from  ordering 
Mrvioe  oat  of  the  jurisdiction  in  an  action  for  breach 
<f  oontraot  where  the  defendant  is  domiciled  or 
flodiiiarilT  resident  in  Scotland  or  belaud.  This 
snui  hdd  that  it  could  not  do  that  which  it  was 
iorhidden  by  the  rules  to  do  because  of  the  agree- 
■ttt  of  the  parties,  and  on  that  ground  refusd  to 
Make  an  order.  In  this  case  the  court  is  not  asked  to 
lo  snvtbing  prohibited  by  the  rules.  It  is  argued 
that  the  plaintifis  have  in  effect  served  the  writ  out 
ef  the  jurisdiction,  for  the  agreement  was  that  service 
ahoold  be  effected  by  leaving  the  writ  at  the  office  in 
London  and  posting  a  copy  of  it  to  the  defendant 
k  Scotland,  fiut,  in  my  opinion,  t^e  writ  was 
IKved  by  being  left  at  the  office  in  London;  the 
foiting  ai  a  copy  to  the  defendant  was  something 
idiseqiieat.  The  ground  of  my  judgment  is  that  parties 
My  oontnot  themselves  out  of  the  rules  relatmg  to 
Mniee  of  proceedings  so  long  as  the  court  is  not 
Mked  to  do  anything   which  is  prohibited  by  the 


Cmnr,  Ii^. — As  to  the  construction  of  the  con- 
hact,  I  agree  that  the  clause  relating  to  service  of 
pmeedings  extends  to  service  of  a  writ.  Here  the 
Mrnoe  was  well  effected  according  to  the  agreement 
rf  the  parties.  The  question  is  whether  the  parties 
tonld  zifl^tly  enter  into  such  an  agreement.  It  is 
Maed  that  the  agreement  is  void  by  reason  of  the 
lUBS,  and  rellanoe  is  laid  on  the  case  of  British  Wagon 
w,  V.  Gray.  But  I  think  that  the  distinction  which 
ppomted  oi^t  between  that  qas^  and  this  case  is  a 
|Dod  distinction.  The  .court  has  no  power  to  order 
■race   out   of  the  juzisdiotion   in   an   action   of 


contract  where  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.  Ord.  11,' 
r.  1  (e),  distinctly  forbids  it.  There  was,  therefore, 
in  that  case  an  express  prohibition  against  that 
which  the  court  was  asked  to  allow.  Here  there  is 
no  such  prohibition.  '  I  am  of  opinion  thftt  there  is 
no  rule  which  negatives  the  rignt  of  a  person  to 
enter  into  an  agreement  as  to  the  mode  in  whioU 
service  of  a  writ  may  be  made  upon  him.  It. seems 
to  me  that  this  case  comes  within  the  principle  which 
was  laid  down  in  Tharsis  Sulphur  ard  Copper  Co.  v,. 
SociitS  Industrielle  et  Commerciale  des  Metaux. 

Ck>LLnirs,  L.J. — I  am  of  the  same  opinion.  The 
TJiarsis  case  seems  to  me  to  be  exactly  in  point.  It 
is  said  that  the  British  Wagon  Co.  case  is  inconsistent 
with  that  case  and  with  our  present  decision.  But 
I  do  not  think  it  is  so.  In  the  British  Wagon  Co. 
case  the  plaintiffs  asked  the  court  to  do  what  by  the 
rules  it  could  not  do.  Here  the  plaintiffs  do  not  ask 
any  such  thing,  but  the  parties  have  put  into 
operation  a  proceeding  provided  by  themselvei. 
Service  of  the  writ  has  been  effected  in  the  manner 
in  which  the  parties  agreed  that  it  should  be  effected, 
and  there  is  no  rule  prohibiting  such  an  agreement 
being  made. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffis,  Burton,  YetUes,  A  ffart^ 
for  Tyrer,  Kennion,  Tyrer,  <fc  Simpson,  Liverpool. 

Solicitors  for  the  defendant,  Murray,  Hutchins,  H' 
Stirling. 


'A 


Jan.  26. 


From  Q.  B.  Div. 

(Earl  of  Halsbury,  L.O.,  and 

A.  L.  Smith  and  Collins,  L.JJ.] 

Wood  v.  Mayob,  &o.,  op  Wedkbs.  (a.) 

Local  government — Public  health^^ Notice  to  provide 
sufficient  water-closet  —  Validity  of  notice  —  Public 
Health  Act,  1875  (38  <«?  39  Vict.  c.  oa),  s.  36. 

A  local  authority,  acting  under  section  36  of  the 
Public  Health  Act,  1875,  served  a  notice  on  the  owner  of 
a  house  requiring  him  to  provide  a  sufficient  privy  oft 
the  waste  toater-doset  system  in  accordance  with  plani 
which  might  be  seen  at  the  office  offM  botough  survey  or  J 

Held,  that  such  notice  was  not  in  compliance  with  the, 
statute. 

Appeal  from  the  judgment  of  a  Divisional  Oourt^ 
^Lawranoe  and  Bidley,  JJ.)  on  a  case  stated  ]^y 
justices. 

At  a  petty  sessions  holden  at  Widnes  a  complaint 
was  preferred  against  Edwin  Wood  by  the  corpora-^ 
tion  of  Widnes,  acting  as  urban  sanitary  authority, 
under  section  36  of  the  Public  Health  Act,  1875,^ 
claiming  payment  of  certain  private  improvement! 
expenses  m  respect  of  slop  water-closets  fixed  at. 
houses,  Nos.  52  to  68,  Terrace-road,  of  which  he  was 
the  owner. 

On  the  12th  of  February,  1895,  the  urban  sanitary' 
authority  confirmed  the  following  resolution  of  the. 
Health  Oommittee  of  the  town  council:  '*That  ioi. 
all  future  cases  of  nuisances  requiring  the  reconstruc-  \ 
tion  of  privies  and  ashpits  the  local  authoiitv  of  this, 
borough  do,  as  far  as  practicable,  order  that  such, 
privies  and  ashpits  be  converted  iiito  the  waste'  water-, 
closet  system,  or  into  such  other  water-closet  system^ 
as  the  local  authority  may  from  time  to  time  ap-, 
prove.**  I 


(a.)  Eeportfld  by  P.  G.  Rook EB,^ Esq,,,  parrister-*^ 
at-Law. 
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House  of  Lobds^ 


AjULBN  v.  FhOOD  AND  ANOTHER. 


House  of  LoBDa. 


do«m  by  Holt,  G.J.,  iaKeebh  v.  Hickeringill"  After 
pomting  out  that  *'  acts  done  by  a  trader  in  the  lawful 
way  of  niB  buBiness,  altiioagh  by  the  necessary  results 
of  effective  competition  interfermg  iojuriously  with 
the  trade  of  another,  are  not  the  subject  of  any 
action,"  he  proceeds  thus :  **  Of  course,  it  is  otherwise 
— as  pointed  out  by  Holt,  0.  J. — if  the  acts  complained 
of,  although  done  in  the  wav,  or  under  the  guise  of 
competition  or  other  lawful  right,  are  in  themselves 
violent  or  purely  malicious,  or  have  for  their  ultimate 
object  injury  to  another  from  ill-will  to  him,  and  not 
in  the  pursuit  of  lawful  rights.*' 

In  this  House  opinions  were  expressed  by  seven  of 
their  lordships.  Not  one  expressed  any  disapproval 
or  adverse  criticism  of  the  case  of  Keeble  v. 
HickeringiU, 

If  the  principle  of  Keeble  t.  HiekeringiU  is  applicable 
to  this  caee,  as  in  my  opinion  it  is,  I  fail  to  see  how 
Kennedy,  J.,  could  have  withdrawn  the  case  from  the 
jury.  In  his  charge  he  put  Allen's  case,  as  it  seems  to 
me,  most  favourably  to  the  jury.  He«says  (I  merely 
summarize  it) :  '*  Now,  bearing  in  mind  how  Alien 
came,  you  have  to  consider  whether  the  plaintiffis 
have  proved  to  you  not  merely  that  he  represented  to 
the  employers  what  the  men  working  in  that  yard 
would  be  likely  to  do  tmless  they  could  come  to  some 
settlement,  and  left  to  the  employers  .  .  .  the  choice 
of  action— and  I  do  not  think  in  that  case  you  would 
say  that  was  an  inducement  .  .  .  that  he  felt  himself 
in  this  position,  *  I  am  a  district  delegate ;  in  the 
interest  alike  of  the  doing  of  the  employers'  work  as 
well  as  of  the  men,  it  is  better  that  I  should  go  and 
tell  the  employers  what  the  facts  are,  after  telling  the 
men  that  they  are  to  take  no  hurried  action ' — to  let 
the  matter  either  be  settled  peaceably  by  the  employ- 
ers, or  if  it  cannot  be  settled  by  them,  be  brought  in 
due  course  before  the  executive  of  the  union." 

The  charge  of  the  learned  judffe  seems  to  me  to  put 
the  case  favourably  for  AUen ;  but  it  appears  to  me 
that  some  of  your  lordships  have  put  yourselves  in 
the  place  of  the  jury  by  coming  to  the  conclusion 
that  Allen  had  gone  to  the  employers  merely  to 
intimate,  as  has  been  said,  or  represent  to  them  the 
feelings  and  views  of.  the  men,  to  be  their  messenger 
or  mouthpiece,  that  being  the  very  case  that  was 
negatived  by  the  jury.  Indeed,  Lord  James,  in  his 
judgment,  which  I  have  had  the  advantage  of  read- 
ing, has  gone  further,  for  he  says,  '*  for  him  (Allen) 
to  communicate  such  intention  to  the  company  did 
injure  the  respondents."  If  this  was  correct  there 
was  no  necessity  to  go  any  further.  The  plaintiffs 
would  not  have  suffered  damage  by  the  act  of  the 
defendant.  In  my  opinion  it  was  for  the  jury, 
the  constituted  tribunal  in  such  cases,  and  not  for 
your  lordships,  to  say  whether  Allen  went  to  the 
employers  as  peacemaker,  intimator,  representer, 
messenger,  or  mouthpiece,  as  was  stated  by  him,  or 
rather  for  him  by  some  of  your  lordships,  or  whether 
he  went  with  the  purpose  of  having  the  plaintiffs 
punished  for  past  alleged  offences  by  getting  them 
discharged  at  once  from  their  employment. 

The  defendant  gave  a  complete  denial  to  the  sub- 
stance of  Mr.  Halkett's  evidence.  The  defendant  did 
not  take  in  his  evidence  the  position  which  is  now  taken 
up  for  him  by  some  of  your  lordships  of  being  a 
messenger  or  an  intimator  of  what  had  occurred.  He 
was  conscious  he  had  done  wrong,  and  accordingly 
to  try  to  save  himself  he  denied  altogether  what  Mr. 
Halkett  had  proved.  The  jury  disbddeved  him.  His 
untruthful  evidence  gave  colour  to  his  conduct  and 
action  which,  in  my  opinion,  amounted  to  this.  He 
was  an  outsider,  though  he  was  telegraphed  for  by 
Elliott.  He  proceeded  to  threaten  the  employers 
with  the  withdrawal  of  the  boUermakers,  which 
would  be  viost  injurious  to  the  omployerst  unlets  the 


plaintiffs  were  dismissed  at  onoe.  His  object  was  to 
injure  the  plaintiffn  and  to  punish  them,  and  he  had 
the  intention  of  further  persecuting  them  by  not 
allowing  them  to  work  anywhere,  which  was  not  the 
wish  of  the  men  or  their  union.  His  conduct  was 
unauthorized,  and  he  misrepresented  to  the  employers 
botli  the  wishes  of  the  men  and  their  objects,  and 
acted  outside  t^e  scope  of  Ms  authority  as  a  distziot 
delegate  of  the  union. 

I  therefore  conclude  by  adopting  as  my  own  the 
last  paragraph  of  Hawkins,  J.'s,  omnion  on  the 
questions  propounded  to  the  judges  by  your  lord- 
ships :  [His  lordship  read  the  passage  as  set  out 
above.] 

I  am,  therefore,  of  opinion  that  the  oonaidared 
judgment  of  Kennedy,  J.,  which  was  unanimously 
affirmed  by  the  Court  of  Appeal  should  be  affitoMd 
by  this  House. 

Lord  Shand. — I  am  of  opinion  that  the  judgmoot 
complained  of  should  be  reversed,  and  judgment 
entered  for  the  defendant  with  costs. 

Certain,  facts  have,  with  reference  to  the  evidence 
and  the  verdict  of  the  jury,  been  dearly  established. 
In  the  first  place  it  is  dear  that  the  plaintiffs  had  no 
contract  with  their  employers,  the  Glengall  Iron  Co., 
entitling  them  to  continuous  employment.  Tbsy 
were  engaged  to  work  by  the  day,  entitled  to  leave 
the  employment  at  the  end  of  each  day ;  and  on  tiie 
other  hand,  subject  to  the  risk  that  their  employsrs 
might  at  any  time  cease  to  employ  them  fnraier. 
While  this  was  so,  it  is,  however,  to  be  observed  that 
it  is  matter  of  dear  inference,  and,  indeed,  of  soflas 
direct  evidence,  that  the  employment  would  have  gone 
on  for  some  time  longer  than  it  did  if  the  empkyen 
had  not  been  induoea  to  discontinue  it. 

It  is,  in  my  opinion,  further  dear  that  the  employ- 
ment was  diaoontinued  by  the  employers,  tha  Gte^ . 
gall  Iron  Co.,  because  of  the  representations  made  to 
them  by  the  defendant  Alien.  This  has,  I  tiunk, 
been  proved,  and  indeed  has  been  expnmHj  afHmwid  - 
by  the  yerdict  of  the  jury. 

There  is  no  real  controversy  as  to  the  statement  or 
representation  muade  by  the  defendant  which  induced 
the  employers  to  dispense  with  the  plaintiffs'  aervioes. 
The  defendant,  in  e£feot,  stated  that  if  the  plaintilb 
were  continued  as  workers,  even  at  woodwork  only, 
on  the  vessd  then  in  the  course  of  being  repaired,  the 
boilermakers  then  engaged  at  the  ironwork  on  the 
ship  would  cease  work,  and  so  put  a  stop  to  the 
completion  of  thie  repairs.  [After  examining  the 
evidenoe,  his  lordship  continued :]  The  learned  judge 
was  probably  bound  to  lay  down  the  law  in  the  terms 
he  used,  having  regard  to  the  judgments  delivered 
in  the  Court  of  Appeal  in  the  case  of  Temperitm  v. 
Buuell,  which,  in  the  view  of  Bigby,  L.J.,  governed 
the  decision  of  this  case. 

I  confess  that,  even  if  the  direction  given  were 
sound  in  law,  as  I  think  it  was  not,  the  faots  of  the 
case  were  such  as  I  should  have  thought  should  have 
preduded  such  a  verdict  being  given,  if  these,  with 
the  assistance  of  the  learned  jud^,  had  received  the 
weight  to  which  they  were  entitled  at  the  hands  of 
the  jury.  If  anytiiing  is  dear  on  the  evidenost 
it  seems  to  me  to  be  this,  that  the  defendant 
was  bent,  and  bent  eocdusivdy,  on  the  objeot  of 
furthering  the  interests  of  those  he  represented  ia 
all  he  did,  that  this  was  his  motive  of  actiim  and 
not  a  desire  to  use  the  words  of  the  learned  jndy> 
«to  do  mischief  to  the  plaintiffs  in  their  lawfal 
calling." 

The  case  was  one  of  competition  in  labour,  which, 
in  my  opinion,  is  in  all  essentials  analogous  to  cost* 
petition  in  trade,  and  the  same  principles  must  apply 
to  it;  and  I  ask  mysdf  what  would  be  tfaooght 
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of  the  spplioation  of  the  word  '*  malicious  "  to  the 
ooadaofc  of  a  tradesman  who  induces  the  customer  of 
motiier  tradesman  to  cease  making  purchases  from 
one  with  whom  he  had  long  dealt  and  instead  to  deal 
wiUi  him,  sr rival  in  trade.  The  case  hefore  the  jury 
«B8»  in  my  view,  in  no  way  different,  except  that  in  the 
one  esse  tiiere  was  competition  in  labour,  in  the  other 
thoe  would  be  competition  in  trade. 

Scone  of  the  learned  consulted  judges  speak  of 
ADen's  conduct  as  having  been  caused  by  a  desire  to 
inflict  *' punishment "  on  the  shipwrights  for  past 
acts,  and  indicate  that,  if  the  shipwrights  had  been 
aotnsUy  working  at  ironwork  on  the  vessel  at  the 
time  the  case  would  have  been  different.  I  cannot 
agree  in  any  such  view.  *'  Punishment"  in  a  wide 
and  popular  sense  may  possibly  be  used,  though 
ineorreetly,  to  describe  the  boilermakers'  action,  but 
it  ia  quite  clear  that  what  they  were  resolved  to  do. 
and  really  did,  was,  while  marking  their  sense  of 
the  mjury  whidi  they  thought  (rightly  or  wrongly 
ii  not  the  question)  the  shipwrights  were  doing  to 
them  in  trendimg  on  their  proper  line  of  business, 
to  take  a  praotioal  measure  in  their  own  defence. 
Their  object  was  to  benefit  themselves  in  their  own 
hoainees  as  working  boilermakers,  and  to  prevent  a 
Rcarrenoe  in  Uie  future  of  what  they  considered  an 
improper  invasion  on  their  special  department  of 
work.  How  this  could  possiblv  be  regarded  as 
*' malidons,"  even  in  any  secondary  sense  that  can 
naaonably  be  attributed  to  that  term,  I  cannot  see. 

AguD,  the  expression  was  repeatedly  used  in  the 
argnment,  and  has  been  also  adopted  by  some  of  the 
leuned  judges,  that  the  men,  or  rather  their  repre- 
Motative,  Alien,  had  used  **  threats  "  in  his  com- 
Bsnioations  with  the  employers,  which  were  repre- 
sented as  improper,  and  which  afforded  evidence  to 
mport  the  view  that  their  action  was  malicious. 
What  were  these  threats  F  Simply  this,  that  if  the 
phintiiEi  were  continued  in  the  employment  they,  the 
Doilsnnaken,  would  leave.  Threats  may,  like  false 
or  fraudulent  representations,  be  of  such  a  nature,  if 
need,  as  to  amount  to  improper  and  unlawful  means 
Bsed  to  induce  action  which  may  be  injurious  to 
otiiera,  causing  them  loss  and  damage,  and  I  should 
not  foir  a  moment  say  that  damages  might  not  in 
cases  of  such  threats  be  recoverable.  But  this  can 
oalj  aj^ly  to  threats  of  violence,  intimidation, 
obstniotion,  or  the  like,  threats  which  may  be 
described  as  menace  which  properly  affects  freedom 
of  action  in  the  person  who  is  induced  to  act  or  to 
nfrsin  from  actmg.  The  boilermakers  were  quite 
entitled  to  resolve  that  they  would  not  then  or  at 
•ny  future  time  work  at  the  same  vessel  or  even  in 
the  same  yard  with  the  plaintifiiB.  No  one  can 
diapiite  thor  right  so  to  resolve.  They  were  quite 
entitled,  having  formed  that  resolution,  to  inform 
their  emploven  that  they  had  done  so;  indeed,  I 
■honld  say  that  the  defendant  Allen  was  only  doiug 
vhat  was  right  and  proper  in  intimating  this  reso- 
htioa  to  the  employers,  in  place  of  allowing  the  men 
to  leave,  without  liotice  to  the  employers  of  what 
voold  certainly  cause  them  great  inconvenience  and 
loss.  There  was  no  threat  of  the  nature  of  menace  so 
aa  to  amount  to  the  use  of  illegal  means  to  induce  the 
iinploysrs  to  aot,  no  threat  to  do  anything  beyond 
the  exerciee  of  their  legal  right.  A  master  who 
varus  his  servant  that  a  repetition  of  certain  faults  will 
result  in  dLsmission,  may  oe  said  to  use  a  threat,  but 
he  is  not  only  acting  lawfully  but  in  most  cases  is  to 
he  commended  for  so  doing  in  place  of  giving  an 
hiitant  dismissal. 

Osve,  J.,  has  expressed  the  opinion  that  if  a  butler 
vho,  f6r  some  reason  or  another,  has  made  up  his 
Bind  that  he  will  no  longer  continue  in  service  with 
the  000k,  with  whom   he  has    been  in   the  same 


employment,  should  intimate  his  resolution  to  the 
employer,  and  the  services  of  the  cook  should  there- 
upon be  dispensed  with,  the  cook  would  have  in  law 
a  claim  of  damages  against  the  butler.  If  this  view 
jvere  sound  then  the  plaintiffs  in  this  case  might  be 
entitled  to  succeed.  Indeed,  I  have  always  thought 
throughout  the  course  of  the  argumf^nt  that  the  case 
put  by  the  learned  jndg^  is  perhaps  the  simplest  form 
in  which  the  very  question  now  under  discussion 
could  be  raised.  But  with  great  deference  to  the 
opinion  of  the  learned  judge,  no  such  claim  could 
arise  in  such  ciroumstauues,  because  it  cannot  be 
truly  said  that  on  the  part  of  the  butler  there  was 
either  an  uulawf al  aot,  or  unlawful  means  used  in 
the  d  >ing  of  a  lawful  aot  A  servant  is  surely 
entitled,  for  any  reason  sufficient  in  his  judgment,  or 
Aven  from  caprice  I  should  say,  to  resolve  that  he 
will  no  longer  continue,  after  the  expiration  of  a 
current  engagement,  in  service  with  another  servant 
in  the  same  employment.  This  being  unquestionable, 
the  only  limitation  on  his  right  to  aot  is  ttiat  he  muec 
not  use  unlawful  means  to  induoe  his  employer  to 
dispense  with  the  services  of  his  fellow-servant.  His 
action  being  lawful,  and  no  unlawful  means  being 
used  in  carrying  it  out,  the  motive,  even  if  it  be  per- 
sonal illwill  to  another,  would  noc,  in  my  opinion, 
create  liabiUty  to  a  claim  of  damages. 

Coming  now  directly  to  the  merits  of  the  question 
in  controversy  in  the  case,  the  argument  of  the  plain- 
tiffs and  the  reasons  for  the  opinions  of  the  majority 
of  the  consulted  judges  seem  to  me  to  fail,  because, 
although  it  is,  no  doubt,  true  that  the  plaintiffs  were 
entitled  to  pursue  their  trade  as  workmen  **  without 
hindrance,"  theb  right  to  do  so  was  qualified  by  an 
equal  right,  and,  indeed,  the  same  right,  on  the  part 
of  other  workmen.  The  hindrance  must  not  be  of  ao 
unlawful  character.  It  must  not  be  bv  unlawful 
action.  Amongst  the  rights  of  all  workmen  is  the 
right  of  competition.  In  the  like  manner,  and  to  the 
same  extent  as,  a  workman  has  a  right  to  pursue  his 
work  or  labour  without  hindrance  a  trader  has  a  right 
to  trade  without  hindrance.  That  right  is  subject  to 
the  right  of  others  to  trade  also,  and  to  subject  him 
to  competition — oompntition  which  is  in  itself  lawful, 
and  which  cannot  be  complained  of  where  no  unlaw- 
ful means  (in  the  sense  I  have  already  explained) 
have  been  employed.  The  matter  has  been  settled,  in 
so  far  as  competition  in  trade  is  concerned,  by  the 
judgment  of  this  House  in  the  case  of  The  Mogul 
Steamship  Co.  v.  McGregor.  I  can  see  no  reason  for 
saying  that  a  different  principle  should  apply  to  com- 
petition in  labour.  In  the  course  of  such  competition, 
and  with  a  view  to  secure  an  advantage  to  himself,  I 
can  find  no  reason  for  saying  that  a  workman  is  not 
within  his  legal  rights  in  resolving  that  he  will 
decline  to  work  in  the  same  employment  with  certain 
other  persons  and  in  intimating  that  resolution  to  bis 
employers. 

it  is  further  to  be  observed,  distinguishing  the  case 
from  one  in  which  a  contract  might  have  subsisted 
between  the  plaintiffB  and  their  employers  for  a 
definite  period,  or  for  the  work,  it  might  be,  on  a 
particular  ship  until  the  whole  was  completed  (in 
which  case  the  refusal  to  continue  to  give  the  work 
would  be  a  brmush  of  contract  on  the  employer's 
part),  that  there  was  here  no  such  breach  of  contract. 
The  employers'  act  in  dispensing  with  the  services  of 
the  plaintiffs  at  the  end  of  any  day  was  a  lawful  ace 
on  their  part.  The  defendant  induced  them  only  to 
do  what  they  were  entitled  to  do,  and  in  the  absoice 
of  any  fraud  or  other  unlawful  means  used  to  bring 
this  about,  the  action  fails. 

As  already  fully  explained,  there  was  no  case  of 
malice  in  the  ordinary  spuse  oif  the  term,  as  meaning 
personal  iU-will,  presented  to  the  jtury ;  but  I  agree 
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with  those  of  your  lordships  who  hold  that,  even  if 
saoh  a  motive  had  existed  in  the  miad  of  the  defen- 
dant, this  would  not  have  created  liability  in  damages. 
On  the  grounds  already  stated,  I  think  the  defendant 
only  exercised  a  legal  right  in  intimating  that  the 
boilermakers  would  leave  work  if  the  plamtifb  were 
continued.  He  used  no  fraud  or  illegal  means  in  the 
assertion  of  that  right ;  and  the  exercise  by  a  person 
of  a  legal  right  does  not  become  illegal  because  the 
motive  of  action  is  improper  or  malicious :  Mayor  of 
Bradford  Y.  Pickles  and  The  Mogul  Steanuhip  Co,, 
already  cited.  In  the  former  of  these  cases  Lord 
Watson  said :  '*  No  use  of  property  which  would  be 
legal,  if  due  to  a  proper  motive,  can  become  illegal 
because  it  is  prompted  by  a  motive  which  is  improper 
or  even  malicious.''  It  seems  to  me,  with  reference 
also  to  the  judgment  in  the  latter  case  bearing  on  tht) 
rights  of  competitors  in  trade,  that,  on  the  saoie 
princii>le,  it  may  be  affirmed  that  the  exercise  of  any 
legal  right  in  the  course  of  competition  in  labour  or 
in  trade  does  not  become  illegal  because  it  is  prompted 
by  a  motive  which  is  improper  or  even  malicious. 

Lord  Hersohell  and  Lord  Macnaghten  have  reser?ed 
their  opinions  as  to  the  law  applicable  to  a  case  in 
which  the  ground  of  action  is  that  the  defendant  bad 
induced  an  employer  to  commit  a  breach  of  contract, 
as  in  the  cases  of  LumUy  v.  Oye,  Bowen  v.  Hall,  and 
the  first  branch  of  TemperUm  v.  BusselL  I  desire  also 
to  reserve  my  opinion  as  to  that  case.  The  person 
who  has  committed  a  breach  of  contract  is,  of  courBe, 
liable  in  damages  in  consequence.  If  it  has  not  yet 
been  decided  by  this  House  that  a  third  party  who 
had,  without  the  use  of  fraud  or  other  unlawful  means, 
induced  the  contracting  party  to  break  his  contract 
himself  thereby  incurs  liability  in  damages,  the  ques- 
tion seems  to  me  worthy  of  full  discussion  and  con- 
sideration. The  proper  and  usual  application  of  the 
maxim.  Qui  facit  per  alium  facit  per  «e,  in  cases  in 
which  a  wrongful  act  has  been  performed  is  to  hold 
the  person  who  has  committed  the  wrong — i.e.,  in  the 
case  supposed  the  person  who  has  broken  his  contract 
— liable  although  his  act  has  been  done  through 
another  acting  for  him,  and  it  is  at  least  open  to 
consideration  whether  the  maxim  would  apply  to  one 
who  is  not  himself  the  wrongdoer  committing  a 
breach  of  contract,  but  only  persuades  or  induces 
another  to  do  so. 

The  case  was  not  presented  by  the  learned  judge  to 
the  jury  as  one  of  conspiracy,  and  does  not  raise  any 
question  of  that  kind.  Combination  of  different  per- 
sons in  pursuit  of  a  legitimate  trade  object  occurred 
in  the  case  of  The  Mogul  Steaviehip  Co.,  and  was  there 
held  to  be  lawful.  Combination  for  no  such  object 
but  in  pursuit  really  of  a  malicious  purpose  to  ruin  or 
inj  are  another  would,  I  should  say,  be  clearly  unlawful, 
but  this  case  raises  no  such  question. 

As  to  the  older  authorities  referred  to  in  the  argu- 
ment, I  agree  in  the  views  of  Lord  Herschell  and 
Lord  WatsoD,  and  I  agree  in  thinking  with  them  and 
with  Lord  Macnaghten  that  LunUey  v.  Gye  was  not 
decided  on  any  question  of  malice. 

It  was  urged  by  the  counsel  for  the  respondent 
that  a  disapproval  of  the  law  laid  down  in  Temperton 
V.  Russell,  and  repeated  in  this  case,  will  be  attended 
with  dangerous  consequences,  as  extending  the  power 
of  trades  unions  or  combinations  beyond  limits  which 
these  cases  laid  down,  and  I  am  not  insensible  to  the 
truth  of  the  observation  that  a  certain  amount  of 
^straint  which  these  oases  introduced  will  be  removed. 
But  if  that  measure  of  restraint  was  not  founded,  as 
I  believe  it  was  not,  on  sound  legal  principle,  it  is 
only  rijg^ht  that  by  legal  decision  in  this  court  of  last 
resort  it  should  be  removed.  And  if  the  force  of  com- 
bination should  be  harshly  or  oppressively  used,  if  it 
should  be  used  in  oiroumstances   in  which  right- 


minded  men  would  deplore  its  use,  it  must  be  obKrvsd 
that  those  aeainst  whom  combination  is  so  employed 
have  precisely  the  same  liberty  of  action  for  resis&ig 
oppressive  measures  and  for  causing  those  who  uie 
them  to  desist  from  that  course  of  action. 

Lord  Dayey. — ^In  this  case  the  jury  have  found  {i) 
that  the  defendant  Allen  maliciously  induced  us 
Glengall  Iron  Co.  to  discharge  the  plaintiffs  from 
their  employment ;  (2)  that  the  defendant  Allen 
maliciously  induced  the  company  not  to  engage  the 
plaintiffs;  and  (3)  that  damages  to  the  extent  of 
£20  to  each  plaintiff  was  thereby  suffered  by  the 
plaintiffs. 

The  learned  judge  directed  the  jury  that  there  was 
no  evid<«nce  of  any  breach  of  conteact  involved  in  tiks 
plaiutiffs  being  discharged  by  the  company;  that 
there  was  not  a  shred  of  evidence  of  any  oonspiracy 
at  all ;  and  that  there  wm  no  evidence  of  anything 
amounting  to  intimidation  or  coercion  in  any  legal 
sense  of  the  term.  No  exception  has  been  taken,  or, 
in  my  opinion,  could  be  taken,  to  these  direotiooa. 
We  must,  therefore,  take  the  finding  of  the  jury  to 
mean  that  the  company  were  **  induced  "  by  the  per- 
suasion and  representations  of  Allen  to  discharge  the 
plaintiffs — i,e.,  not  to  continue  to  employ  them.  Toe 
sense  in  which  **  maliciously  "  was  intended  to  be  used 
in  the  verdict  is  shown  by  the  passage  in  the  summiog 
up  which  has  already  been  read  and  commented  oa 
by  your  lordships,  to  be  the  popular  sense  of  intend- 
ing to  do  a  mischief  to  the  respondents.  The  main 
question  which  has  been  argued  before  your  lordifaipf 
was  whether  the  plaintiffs  were  entitled  to  judgment 
on  the  finding  of  the  jury. 

The  learned  judge  in  hu  judgment,  on  farther  can- 
sideration  after  verdict,  followed  the  deoiaion  of  tin 
Court  of  Appeal  in  Temperton  v.  RuaseU^  and  gave 
judgment  for  the  plaintiffs.  The  Court  of  Appeil 
affirmed  that  decision.  The  Master  of  the  Bolls  ooa- 
sidered  that  Temperton  v.  Bussell  was  an  aathooty 
bindinp^  on  that  court,  that  a  thing  which  yon  maj 
lawfully  do  to  the  injury  of  another  if  you  do  it 
without  malice,  is  made  unlawful  and  Rives  him  a 
right  of  action  if  you  do  it  with  maUce.  The  leansd 
lord  gave  additional  reasons  for  his  deoision,  in  the 
course  of  which  he  laid  down  that  whether  the  advise 
is  to  break  a  contract  or  not  to  make  a  contract,  it  has 
just  the  same  effact,  and  that  if  you  give  advioeto 
one  not  to  make  a  contract  with  intent  of  doing  sa 
injury  to  the  person  who  is  going  to  make  the  con- 
tract  with  him,  then  the  miJice  is  the  thing  which 
makes  that  thing  which  would  have  been  a  lawfol 
thing  without  malice,  unlawful.  Lopes,  L.J.,  ala) 
sjud  that  he  could  see  no  distinction  between  in- 
ducing a  party  to  a  contract  to  break  it  and  indocing 
a  party  to  discharge  a  servant,  as  in  the  present  cssa. 
Bigby,  L.J.,  simf^y  followed  Temperton  ▼.  ButsdL 

I  have  stated  the  views  expressed  by  Uie  Gonit 
of  Appeal  at  some  length,  because  they  exaotlT 
express  the  points  on  which  I  am  oonstninad 
to  differ  from  them.  The  proposition  of  those 
learned  judges,  when  analysed,  seems  to  me  to 
amount  to  this:  that  damnum  ah^ue  infuria,  if 
accompanied  by  malicious  intent,  will  give  a  nglit 
of  action,  or  that  a  malicious  motive  per  » 
amounts,  or  may  in  certain  circumstanoes  amount,  i> 
injuria.  1  am  unable  to  assent  to  either  of  theei 
propositions.  "Malice,  in  oommon  acoeptattoo," 
says  Bayley,  J.,  in  the  well-known  case  of  Bromaifi 
V.  Prosser,  4  B.  &  C.  247,  *'  means  ill-will  agaioet  a 
person ;  but  in  its  legal  sense  it  means  a  wrongfol 
act  done  intentionally,  without  just  cause  or  exeaia.'* 
If  so,  it  seems  to  be  an  argument  in  a  circle  to  lay 
that  an  act  not  otherwise  wrongful  beoomes  so  n 
malicious.    Nor  can  I  agree  that  there  is  no  1^ 
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diiliBreDoe  between  persuasion  to  break  a  contract  and 
persuasion  not  to  enter  into  a  contract.  In  the  former 
esae,  if  tiie  persuasion  is  suocessf  al  the  other  party  is 
depriTed  of  the  benefit  of  haying  his  contract  com- 
pleted. In  the  latter  case  he  loses  nothing  to  which 
he  has  a  legal  right,  and  he  has  no  legal  ground  of 
complaint  against  the  person  who  refuses  to  contract 
with  him«  In  the  one  case  there  is  a  violation  of  right ; 
in  the  other  case  ^ere  is  not. 

I  accept  for  the  present  purpose  without  comment 
the  doctrine  laid  down  in  Lurnley  ▼.  Oye  and  Bowen  v. 
Hallt  that  to  maliciously  induce  one  to  break  a  con- 
tract of  exclusive  personal  service  with  an  employer 
to  the  injury  of  that  employer  is  actionable.  But  a 
perusal  of  the  judgments  delivered  by  the  learned 
judges  in  Lundey  v.  Gye  shows  that  in  their  opinion 
st  any  rate  it  was  vital  to  the  plaintiffs'  case  that 
there  was  a  sabsisting  contract  of  service.  [His  lord- 
ship read  the  passages  cited  by  Lord  Herscheil,  Bupra,"] 

An  employer  may  discharge  a  workman  (with 
whom  he  has  no  contract),  or  may  refuse  to  employ 
one  from  the  most  mistaken,  capricious,  malicious,  or 
morally  reprehensible  motives  that  can  be  conceived, 
bat  the  workman  has  no  right  of  action  against  him. 
It  seems  to  me  strange  to  say  that  the  principal  who 
does  the  act  is  under  no  liability,  but  the  accessory 
who  has  advised  him  to  do  so  without  any  wrongful 
set  is  under  liability. 

To  persuade  a  person  to  do  or  abstain  from  doing 
what  that  person  is  entitled,  at  his  own  will  to  do  or 
ibstain  from  doing  is  lawful  and  in  some  cases 
meritorious,  although  the  result  of  the  advice  may  be 
damage  to  another.  This  is  not  a  case  of  conspiracy. 
I  do  not  say  whether,  if  it  were,  it  would  or  would 
not  make  an  essential  difference.  But  I  do  say  that 
I  sm  not  aware  of  any  authority  binding  on  this 
House  for  holding,  and  it  humbly  appears  to  me  to 
he  asainst  sound  principle  to  hold,  that  the  addi- 
tiomd  ingredient  of  malice  should  give  a  right  of 
action  against  an  individual  for  an  aot  which  if  done 
without  malice  would  not  be  wrongful  although  it 
resoltsin  damage  to  a  third  person.  The  case  of 
libel  on  a  privileeed  occasion  is,  of  course,  altogether 
Afferent  A  libel  is  held  to  be  excused  if  the  words 
eooplained  of  were  used  on  a  privileged  occasion. 
But  that  exouse  may  be  rebutted  by  proof  of  express 
maBoe  and  abuse  of  the  privilege. 

In  my  opinion  the  somewhat  anomalous  action  for 
aaaliciotts  prosecution  is  based  on  the  same  principle. 
From  motives  of  public  policy  the  law  gives  protec- 
tion to  persons  prosecuting,  even  where  there  is  no 
reasonable  or  probable  cause  for  the  prosecution. 
Bat  if  the  person  abuses  his  privilege  for  the  indul- 
gence of  ms  personal  spite  he  loses  the  protection, 
and  is  liable  to  an  action,  not  for  the  malice  but  for 
tike  wrong  done  in  subjecting  another  to  the  annoy- 
aaoe  and  expense  of  a  causeless  prosecution. 

It  was,  however,  argued  that  the  act  of  the  appel- 
lant in  the  present  case  was  a  violation  of  the  right 
which  every  man  has  to  pursue  a  lawful  trade  and 
oaUing,  and  that  the  violation  of  this  right  is  action- 
able. I  remark  in  passing  that  if  this  be  so  the 
ittht  of  action  must  be  independent  of  the  question 
Of  malioe,  except  in  the  legal  sense.  The  right  which 
a  man  has  to  pursue  his  trade  or  calling  is  qualified 
by  the  equal  right  of  others  to  do  the  same,  and  com- 
pete with  him  though  to  his  damage.  And  it  is 
obrioos  that  a  general  abstract  right  of  this  character 
itends  on  a  di£rent  footing  from  such  a  private  par- 
tioidar  right  as  the  right  to  performance  of  a  con- 
tnct  into  which  one  has  entered.  A  man  has  no 
right  to  be  employed  by  any  particular  employer,  and 
has  no  right  to  any  particular  employment  if  it 
depeods  on  the  will  of  another. 

Bat   is   there  any  such  general  cause  of  action 


irrespective  of  the  means  employed  or  mode  of  inter- 
ference P  I  think  it  unnecessary  to  comment  on  all 
the  cases  which  have  been  cited  by  counsel  and  are 
referred  to  by  the  learned  judges.  I  have  read  them 
carefully  and  I  am  satisfied  that  in  no  one  of  them 
was  anything  decided  which  is  an  authority  for  tiie 
abstract  proposition  maintained.  In  every  one  of 
them  you  find  there  was  either  violence  or  the  threat 
of  violence,  obstruction  of  the  highway  or  the  access 
to  the  plaintiff's  premises,  nuisance,  or  other  unlaw- 
ful acts  done  to  the  damage  of  the  plaintiff.  Nor 
does  it  appear  to  me  that  the  gist  of  the  action  in 
those  cases  was  that  the  plaintiff  was  a  trader  or 
exercised  a  profitable  calling.  That  circumstance  no 
doubt  afforcled  evidence  of  the  damage ;  but  I 
suppose  that  if  a  person  obstructed  the  access  to  my 
house  or  to  my  vessel  by  molesting  and  firing  guns  at 
persons  resorting  thither  on  their  lawful  occasions,  I 
may  have  my  action  against  him  though  I  do  not 
keep  a  school  or  I  am  not  a  trader,  but  sailing  in  my 
yacht  for  my  own  pleasure.  Or  if  a  person  obstructs 
my  free  use  of  the  highway,  and  I  suffer  damage 
thereby,  I  have  a  right  of  action  though  my  carriage 
does  not  ply  for  hire,  but  is  used  only  for  my  own 
purposes.  It  is  strange  that  if  there  be  any  such 
right  of  action  for  interference  with  trade,  there  is  not 
to  be  found  some  clear  authority  in  the  law  books  in 
its  favour.  And  as  remarked  by  one  of  the  learned 
judges,  if  those  who  argued  and  those  who  decided 
Lurnley  v.  Oye  had  been  aware  of  any  such  general 
doctrine,  it  would  have  disposed  of  that  case  without 
the  elaborate  consideration  to  be  found  in  the  judg- 
ments. I  do  not  think  that  the  well-known  action 
for  slander  of  a  trader's  goods  supports  the  larger 
proposition  attempted  to  be  founded  on  it.  Black- 
stone  treats  that  action  as  a  particular  example  of 
slanderous  words.  And  it  appears  to  me  an  obvious 
fallacy  to  argue  from  the  existence  of  some  recognized 
and  well  known  cause  of  action  to  a  larger  and  wider 
legal  proposition  of  which  the  cause  of  action  in 
question  might  be  treated  as  a  particular  case  if  the 
larger  proposition  had  been  generally  recognized. 

The  authority  most  relied  on  in  support  of  the 
the  proposition  maintained  by  the  respondents  is  the 
well-known  case  of  Keehle  v.  HickeringUl,  or  more 
properly  the  dicta  of  Lord  Holt  as  reported  in  11  East 
574».  That  case  was  an  action  by  the  owner  of  a 
decoy  pond,  against  the  defendant  for  driving  away 
his  wild  fowl  by  firing  guns  with  intent  to  damnify 
the  plaintiff.  It  appears  to  have  been  twice  argued, 
and  there  are  four  separate  reports  of  it  which  do  not 
altogether  agree  as  to  the  grounds  of  the  judgment. 
But  I  think  it  was  decided  on  the  ground  that  the  act 
of  the  defendant  was  a  wilful  disturbance  of  the  en- 
joyment by  the  plaintiff  of  his  own  land  for  a  lawful 
and  profitable  purpose,  and  what  is  called  in  law  a 
nuisance.  The  reported  cases  in  which  the  case  has 
been  followed:  Carrington  v.  Taylor ^  11  East  571,  and 
Ibbotaon  v.  Feat,  13  W.  E.  691,  3  H.  &  C.  644.  sup- 
port this  view.  If  this  be  a  correct  view  of  the 
decision,  it  is  no  authority  for  the  larger  proposition 
founded  on  it  by  the  respondents ;  and  the  dicta  of 
Lord  Holt,  however  much  entitied  to  respect,  are 
inadequate  to  support  the  weight  which  it  is  sought 
to  place  upon  them. 

Another  point  was  made  at  your  lordships'  bar. 
It  was  contended  that  Allen  was  guilty  of  wilful 
misrepresentation  in  what  he  told  Halkett,  that  the 
men  never  really  intended  to  strike ;  and  that  Allen 
knowingly  exceeded  his  instructions  or  what  the 
men  hs^  authorized  him  to  say,  when  he  said  that 
they  would  do  so.  This  is  a  question  of  fact  to  be 
'  determined  on  tiie  evidence,  and  it  might  and  should 
have  been  submitted  to  the  jury.  In  my  view  such 
a  state  of  facts  amounting  to  a  charge  of  fraud 
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would  have  oonstitiited  a  legal  wrong  and  have  been 
of  the  essence  of  the  aotlon.  The  point  should 
therefore,  in  my  opinion,  have  been  pleaded.  Bat  it 
is  not  to  be  found  m  the  pleadings,  and  I  cannot  find 
a  trace  of  its  having  been  taken  at  the  trial.  No 
referenc*)  to  such  a  question  is  to  be  found  in  the 
very  full  summing  up  of  the  learned  judge.  Bo  far 
as  I  can  understand,  the  contention  of  counsel  for 
the  respondents  at  the  trial  was  the  exact  contrary, 
as  they  were  then  endeavouring  to  recover  against 
the  other  defendants,  the  representatives  of  the 
union.  It  is  not  the  practice  of  your  lordships  where 
there  has  been  a  trial  by  jury  to  allow  a  new  issue  or 
question  to  be  raised  at  the  bar  which  might  and 
ought  to  have  been,  but  was  not,  submitted  to  the 
jury  for  their  consideration  on  the  evidence.  To  do 
so  would  be  to  usurp  the  function  of  the  jury.  I  do 
not  therefore  find  it  necessary  to  express  any  opinion 
on  the  point. 

I  am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  and  the  action  dismissed 
with  the  usual  consequences. 

Lord  James  of  Hs&efobd.-— [His  lordship  stated 
the  facts,  and  contiuued :]  Upon  this  state  of  facts 
the  respondents  brought  their  action  against  the 
appellant  and  others,  the  cause  of  action  iu  the  fifth 
paragraph  of  the  claim  being  thus  alleged :  '*  The 
defendant  has  maliciously  and  wrongfully,  and  with 
intent  to  injure  the  plaintiffs,  intimidated  and  coerced 
the  Glengall  Co.  to  break  their  contracts  with  the 
plaintiffs  to  the  plaintiffs*  damage,  and  has  further 
intimidated  and  coerced  the  Glengall  Co.  and  others 
not  to  enter  into  now  contracts  with  the  plaintiffo 
whereby  the  plaintiffs  have  suffered  damage." 

It  was  admitted  during  the  trial  that  the  first  head 
of  this  claim  oould  not  be  supported,  for,  as  I  have  said, 
the  Glengall  Co.  broke  no  contract.  The  question, 
therefore,  is  confined  within  the  second  allegfnl  cause 
of  action.  Thus  your  lordships  have  to  determuie 
whether  there  was  sufficient  evidence  given  at  the 
trial  to  support  the  allegation  that  the  appellant 
'*  intimidated  and  coerced  the  Glengall  Co.''  not  to 
employ  the  respondents ;  and,  secondly,  it  is  advis- 
able to  consider  whether  in  any  view  of  the  appellant's 
conduct  there  was  evidence  to  support  a  cause  of 
action. 

Looking  at  the  facts,  I  come  to  the  conclusion  that 
the  appellant  cannot  be  said  to  have  intimidated  or 
coerced  (within  the  legal  meaning  to  be  given  to 
those  words)  the  Glengall  Co.  It  is  true  he  informed 
the  company's  representative  of  the  existing  intention 
of  the  boilermakers ;  but  that  intention  to  oisoontinne 
work  if  the  respondents  were  further  employed  was 
not  formed  in  consequence  of  any  words  or  act  of  the 
appellant.  He  had  learnt  that  that  intention  was 
formed  by  the  boilermakers  before  his  arrival  at  the 
ship.  For  him  to  communicate  such  intention  to 
the  company  did  not  injure  the  respondents.  The 
boilermakers  would  have  acte<l  upon  it  whether  the 
company  knew  or  were  ignorant  of  their  resolution. 
For  they  were  about  to  desert  their  work  when  the 
appellant  by  his  threat  prevented  them  from  doing 
so,  and  prevailed  upon  them  to  give  him  an  oppor- 
tunity of  communicating  with  the  representatives  of 
the  company. 

For  myself  I  believe  that  the  appellant  com- 
municated only  the  boilermakers'  preformed  intention, 
but  even  if  he  said  ihat  the  union  would  call  out  the 
boilermakers  if  the  respondents  were  further  em- 
ployed, I  presume  he  was  only  communicating  that 
which  he  bxew  would  be  the  ^t,  and  he  was  there- 
fore warning  the  company's  representatives  not  to 
pursue  a  course  which  would  be  detrimental  to  the 
company's  interest. 


The  appellant  doubtless  desired  that  the  boilsr- 
makers'  view  of  their  claim  that  they  alone  shoold 
execute  ironwork  should  prevail,  and,  therefore,  that 
steps  should  be  taken  to  secure  to  them  the  vaeoem  of 
that  claim,  and  so  naturally  he  would  use  solicitation 
and  persuasion  to  the  company's  representatives  with 
the  intention  of  procuring  the  non-employmeot  ol 
the  respondents.  Thus  it  appears  to  me  that  the 
question  for  your  lordships'  decision  is  thus  resolved : 
Is  it  actionable  for  A.  to  solicit  and  persuade  B.  not 
to  enter  into  contract  with  C.  P 

Before  dealing  with  the  answer  that  ooght  to  be 
given  to  this  question,  it  is  worthy  of  observation  that 
there  were  thj^  actors  in  the  events  leading  to  &e 
non-employment  of  the  respondents :  (1)  The  boiler- 
makers, who  refused  to  work  with  them;  (2)  the 
appellant,  who  communicated  that  refoaal  to  the 
Glengall  Co. ;  and  (3)  the  representatiTes  of  the 
company,  who,  in  consequence  of  the  exprsssed 
intention  of  the  boilermakers,  (determined  not  fmthsr 
to  employ  the  respondents. 

In  all  substance  the  injury  inflicted  upon  the 
respondents  proceeded,  in  the  first  degree,  from  tiie 
action  of  the  boilermakers,  and,  in  the  second,  frosi 
the  action  of  the  company  in  yielding  to  the  demud 
of  the  boilermakers.  That  the  appellant  took  put  in 
the  transaction  is  true,  but  he  played  bat  a  vecf 
minor  part,  and  if  he  had  never  appeared  on  ths 
scene  at  all  the  injury  to  the  respondents  wonld  ban 
been  the  same ;  for  the  company  would  equally  hare 
exercised  their  option,  and  would  have  refused  to 
employ  the  respondents  in  order  to  secure  the  servioM 
of  the  boilermakers.  Uuder  these  oiroomstanoes  it 
seems  strange  that  it  is  not  alleged  that  any  adion 
lies  against  the  boilermakers,  and  that  it  should  bs 
distinctly  admitted  that  no  cause  of  action  can  be 
maintained  against  the  company. 

If  the  principles  laid  down  in  the  judgment  of 
Lord  Esher,  M  B.,  in  the  case  of  Bcwen  t«  iSoff  and 
in  the  case  of  Temperton  v.  EuaaeU  were  applied  to 
the  ordinary  affairs  of  life  great  incouTenienoe  as  wdl 
as  injustice  wOuld  ensue.  Every  competitor  for  a 
contract  who  alleged  that  he  was  the  best  person  to 
fulfil  it  would  be  liable  t^  an  action.  Take  Uie  case 
Of  an  architect  who  seeks  to  be  employed  to  the  sk- 
clusion  of  his  rivals.  He  says :  **  My  plans  are  the 
best,  and  following  them  will  produce  tiie  best  house 
at  the  least  cost.  Therefore  employ  me,  and  not  A. 
or  B."  If  he  be  so  employed  the  architect  would, 
according  to  the  dicta  in  Bowen  v.  Hall,  be  UaUe  to 
an  action  at  the  suit  of  his  rivals.  For  he  has  in- 
duced a  person  not  to  enter  into  a  contract  with  a 
third  person,  and  his  object  clearly  was  to  benefit 
himself  at  the  expense  of  such  third  person.  Indeed, 
if  the  opinion  delivered  by  Cave,  J.,  that  it  is  actioa- 
able  for  a  cook  to  say  to  her  master,  **  Discharge  die 
butler  or  I  will  leave  you,"  is  correct,  in  that  case  the 
ingredient  of  *'  being  desirous  to  benefit  herself  at  the 
expense  of  a  third  person  "  is  wanting.  For  the  ob- 
jection of  the  cook  might  well  prooeea  from  a  motive 
which  would  not  represent  any  gain  to  herself. 

But  I  am  aware  that  it  was  urged  at  the  bar  that, 
even  if  the  views  which  I  have  expressed  to  your 
lordships  be  correct,  there  is  an  exception  from  geneni 
principles  in  favour  of  those  whose  trade  or  employ- 
ment has  been  interfered  with.  I  do  not  assent  to 
this  view.  Before  discussing  the  question  it  is  neoei- 
sary  that  some  definition  of  the  words  "interfered 
with  "  in  their  le^  sense  should  be  giren.  BwT 
man's  business  is  hable  to  be  '*  interfered  with  "  bjtbe 
action  of  another,  and  yet  no  action  lies  for  soeb 
interference.  Competition  represents  "  inter- 
ference," and  yet  it  is  in  the  interest  of  the  ooa- 
muuity  that  it  should  exist.  A  new  invention  ntterif 
ousting  an  old  trade  would  certainly  **  interfere  with  " 
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it   If,  too,  this  looM  lanffaage  u  to  be  held  to  repre- 
NDtftlegal  definition  of  liability,  very  grave  oonse- 

r«m  would  fdlow.  Of  oonree,  tlie  oondnot  of 
boileniiaken  in  the  case  before  your  lord- 
ihjpB  ameonted  to  an  interference  with  the  plain- 
tBri  bnnnees,  and  yet,  as  has  been  pointed  out, 
it  u  not  nid  that  an  action  liee  against  them.  Every 
orgimierof  a  strike,  in  order  to  obtain  higher  wagee, 
"iiittffarss  with"  the  employer  carrying  on  his 
bonoesB ;  also  every  membcv  of  an  employers' 
Mention  who  persnades  his  co-employer  to  lode  out 
Us  workmen  must  "  interfere  with  -  those  workmen. 
Tflt  I  do  not  think  it  will  be  argued  that  an  action 
oui  be  maintained  in  either  case  on  account  of  such 
intsrlfirence.  But  whatever  meaning  may  be 
sttsohed  to  the  words  '*  interfere  with,"  I  see  no 
gnnmd  for  saying  l^t  any  difiSsrent  rule  should  be 
spplied  to  cases  of  iiiterierence  with  a  man  when 
euTytDff  on  his  trade  or  business  or  when  he  is- 
ogigea  in  any  other  pursuit.  In  the  case  of  The 
Mogul  Steamship  Co,  there  was  an  extreme  case  of 
isterf eraice  with  the  plaintiff's  business  by  methods 
which  directly  injured  the  plaintifBs  in  their  trade  for 
the  express  purpose  of  benefiting  the  defendants. 
The  admitted  interference  was  carried  on.  by  several 
defendants  in  a  combination  which  in  one  sense 
aoMnmted  to  a  conspiracy,  yet  it  was  held  by  this 
House  that  no  action  could  be  maintained,  for  the 
ioti  done  were  not  unlawful  and  the  combination 
vas  not  a  criminal  conBi)iraoy. 

I  abstainfrom  passing  in  review  the  Older  cases  which 
lefer  to  tiie  interference  with  trade  or  business^  for  they 
hsYe  already  been  very  fully  reviewed  and  d«Jir  with. 
I  oontent  myself  with  saying  that  I  do  not  think* 
Alt  they  establish  more  than  that  the  interference 
which  is  in  itself  unlawful  constitutes  .a  cause  of^ 
aetioo.  Jt  seems  somewhat  contrary  to  common 
eoae  that  an  interference  which  is  rightful  when 
i]ip3ied  to  general  subjects  becomes  wrongful  when  a 
true  or  busineas  is  subjected' to  it. 

For  these  reasons  I  have,  after  some  hesitation, 
oome  to  the  conclusion  that  inasmuch  as  the  appellant 
haa  used  no  imlawful  means  to  produce  a  result,  and 
fittt  as  the  result  produced  represents  nothing  that  is 
BBkwfol,  this  action  cannot  be  maintained. 

Itiierefore  think  that  the  decision  of  the  Ck>urt  of 
Appeal  ahould  be  reversed,  and  that  judgment  should 
be  entered  for  the  appellant. 

(Mar  appeaUd  frcm  revtr&edy  qtnd  jtidgment  entered 
for  the  a^^feUatU  w^h  costs  here  and  helow,  including 
(hi  eoiU  of  the  trial. 

floiidton  lor  the  appellant,  8haent  Boscoe,  Massey, 

fioKcttoTB  for  the  respondents,  C  J.  Smith  A 
OcfUm. 


luttoq;. 


(lindley,  M.IL,  and  Bigby     1 
sod  Yanghan  Williams,  iljJ.)  j 


Jan.  17. 


In  re  AONSB  Mabia  Enioht.  (a.) 

Lmiaef — Lunaiie  out  of  jurisdiction — Property  within 
ptHsdicdietion — Curator  according  to  law  of  Jersey — 
Bight  to  transfer —Discretion, 

A  lunatic  who  was  resident  in  Jersey  owned  stock  and 
lAoret  tit  this  country.     The  curator  of  the  person  and 

(tt.)  Reported  by  W.  BooTT  Thompsow,  Esq.,  Barrister- 
at-Law. 


property  of  the  lunatic  appointed  according  to  the  law  of 
Jersey  applied  for  a  transfer  to  him  of  such  stock  and 
shares, 

Heldy  that,  under  section  134  of  the  Lunacy  Act^  1890, 
the  court  had  a  discretion  to  refuse  such  transfer,  j 

In  re  Brown,  44  W,  R,  17,  [1896]  2  Ch.  666,  cm- 
sidered. 

This  was  a  petition  presented  under  section  134  of 
the  Lunacy  Act,  1890,  asking  for  the  transfer  to  the 
curator  of  a  lunatic  out  of  the  jurisdiction  of  certain 
stocks  and  shares. 

The  above-named  Agnes  Maria  Knight  went  to 
reside  in  Jersey  many  years  ago.  She  married  there 
and  had  resided  there  ever  since. 

In  1874  her  husband  died,  and  in  1897  she  was,  in 
pursuance  of  the  law  of  Jersey,  duly  found  to  be  of 
unsound  inind,  and  a  curator  of  her  person  and' 
property  was  thereupon  duly  appointed. 

Evidence  was  furnished  that  according  to  the  law 
of  Jersey  such  curator  was  entitled  to  obtain  posses- 
sion Of  all  her  property. 

Part  o^  such  property  consisted  of  a  sum  of  consols 
standing  in  her  n^me  in  i^e  books  of  the  Bank  of 
England,^  and  other  part  consisted  of  certain  pre- 
ference and  ordinary  snares  of  a  company. 

The  petition  asked  that,  pursuant  to  section  134  of 
the  Lunacy  Act,  1890,  the  said  stock  and  shares 
might  be  transf  ei^red  into  the  name  of  the  curator  and 
that  the  dividends  accrued'  and  to  accrue  thereon 
might  be  paid  to  him.  /  -  • 

The  curator  filed  an  affidavit  in  which  it  was 
stated  that  the  transfer  waa  required  for  ''  the  main- 
tenance and  sole  benefit "  of  the  lunatic,  but  did  not 
in  any  other  manner  specify  the  purposes  for  which  it 
was  required. 

Before.  Bigby,  L«J.,.  in  chambers,  thQ  . applicant 
contended  tlubt  under  section  134  he  was  enUtle^to, 
the  transfer  as  of  right,  and  that  the  court  had  ,no 
discretion  in  the  matter,  and  on  this  point  hier  lord- 
sMp  adjourned  the  matter  to  be  argued  in  court. 

/.  G,  Wood,  for  the  applicant,  the  curator. — 
The  court  has  no  jurisdiction  to  refuse  to  make  the 
order  asked  for  ;•  the  'point-  was  left  open  in  In  re 
Brown,  44  W.  B.  17,  [18^61  2  Ch.  666.  [LzNDLBY, 
M.B. — ^The  language  of  the  section  is,  the  court 
may  miike  an  order.]  If  a  power ''is  ji^ven  in 
aid  of  a  l^gal  right  there  is  no  lurisdictidn  to 
refuse  to  exercise  it:  Julius  v.  Bishop  of  Oxford, 
28  W.  B.  726.  If  the  property  in  this  case  were 
a  personal  chattel  the  curator  could  undoubtedly 
sue  for  it  in  this  countrv,  but  it  being  stock  in 
the  books  of  a  company  he  is  in  a  difficulty.  The 
section  gives  him  no  additional  right,  but  gives  him 
a  further  remedy.  A  curator  appointed  accord- 
ing to  the  law  of  Jersey  has  wider  powers  than  a 
committee  in  this  country — for  instance,  the  curator , 
can  sell  real  estate.  [Lindlby,  M.B.— The  decision' 
in  In  re  Brown  really  turned  on  the  meaning  of 
*'  vested  "  in  section  134.  His  lordship  referred  to 
In  re  Stark,  2  Mac.  &  Ot,  174,  and  In  re  Gamier, 
20  W.  B  288,  L.  B.  13  Eq.  532.] 

Lindlby,  M.B. — ^I  think  we  all  take  the  same  view 
of  this  case.  This  application  has  been  adjourned  into 
court  in  order  to  have  the  question  decided  whether 
we  are  bound  to  make  the  order.  In  my  opiuion  the 
applicant  has  put  his  case  too  high.  It  is  not  our 
duty  to  part  widi  the  possession  of  tr>is  property 
without  exercising  our  discretion.  The  s<H)tion  in 
point  is  section  134  of  the  Lunacy  Act,  1890.  [His 
lordship  read  the  section.]  The  applicAut  has 
brought  himself  within  this  section  so  far  as  regards 
the  condition  givmg  him-  the  right  to  make  the 
application.      In  In  re  Brown  this  court    put   an 
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exteoded  rather  than  a  restricted  interpretation  on 
the  word  "  vested"  in  that  section,  and  having 
regard  to  that  decision  it  seems  to  me  that  we  are 
right  in  saying  that  this  property  is  vested  in  Mr. 
yfood'B  client  according  to  the  law  of  Jersey  within 
the  meaning  of  the  section.  What  are  we  to  do  P 
We  ^onld  be  rnnning  counter  to  the  established 
practice  tf  we  were  to  hold  that  we  have  no  discre- 
tion in  such  a  case  as  this.  The  case  of  JtUiu8  v. 
Bi$hop  of  Oxford  does  not  carry  the  applicant  far 
enough.  It  is  to  my  mind  dear  to  demonstration  that 
we  have  a  discretion,  and  the  law  is  as  old  as  Lord 
Hard  moke's  time.  He  decided  that  this  court  has 
jurisdiction  to  direct  an  inquisition  as  to  the  sanity  of 
a  person  resident  abroad  but  having  property  m  this 
country.  So  that  if  anybody  were  to  applv  for  an 
inquisition  as  to  the  sanity  of  this  lady  the  court 
would  have  jurisdiction  to  appoint  a  committee  aud 
admiuister  her  property.  How,  then,  can  it  be  incum- 
bent upon  the  court  to  hand  over  her  property  to  a 
foreign  committee.  The  real  truth  is  that  the  juris- 
diction of  the  court  over  lunatics  who  have  property 
within  the  jurisdiction  cannot  be  ousted  oy^  such 
ambiguous  words  as  those  which  we  have  in  the 
curator's  affidavit  here.  In  In  re  Broum  the  court 
was  satisfied  that  the  property  was  in  fact  required 
for  the  maintenance  and  support  of  the  lunatic,  but 
that  point  is  not  before  us  now.  The  case  must  go 
back  to  chambers  for  evidence  to  satisfy  the  court 
that  the  property  is  properly  required. 

BiQBY,  L.  J. — I  am  of  the  same  opinion.  We  should 
be  deciding  something  quite  novel  if  we  held  that 
section  im  left  us  no  discretion.  The  only  point 
before  us  is  whether  we  have  discretion,  and  I  think 
this  ought  to  be  decided  ag^ainst  the  applicant. 

Yaughan  Williams,  L.J.— I  am  of  the  same 
•pinion. 

Solicitors,  Bennett  A  Co, 


Feb.  3. 


(ffoutt  Of  AppeaU 

From  Q.  B.  Div.         ) 

(A.  L.  Suiith,  Chitty,  and  [ 

ColUns,  L.JJ.)  ) 

LLBWSLLYir   v.   Yale   of  Glamobqan  Bail- 
way  Co.  (a.) 

Itailivay — Croiaing  of  road — Penalty  for  not  making 
BuhstitiUed  road — By  whom  recoverable — Road  helong- 
iity  to  adjoining  landowners — Railways  Clauses  Act, 
1845  (8*9  Vict.  c.  20),  sa.  53,  54. 

By  section  54  of  the  Bail  ways  Clauses  Act^  1845,  if  a 
railway  company  cross  a  road  so  as  to  inter/ere  with  it. 
and  do  n(tt  make  a  substituted  road,  they  shall  forfeit 
£20  for  tvery  day  during  which  such  substituted  road 
shall  not  be  made,  and  such  penalty  shall,  tn  the  case  of 
a  private  road,  be  jtaid  to  tfie  owner  thereof. 

Held,  tlutt  a  part  owner  of  that  portion  of  the 
rofxd  interfered  with,  can  sue  for  and  recover  the  penalty 
without  joining  the  owners  of  the  rest  of  that  portion  if 
the  road. 

Held,  also,  that  the  railway  are  only  liable  to  out 
penalty  for  each  day  during  which  they  fail  to  make  a 
substituted  road. 

Appeal  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  the  action  without  a  jury :  [1897]  2  Q.  B. 
239.  45  W.  B.  Dig.  135. 

(a.)  Beported  by  W.  F.  Barby,  Esq.,  Barrister- 
at-Law. 


The  action  was  brought  under  sedion  64  of  the 
Bailways  Clauses  Act,  1846,  to  recover  £1,700  as 
penalties  for  eighty-five  days'  de&iult  on  the  part  of 
the  defendants  in  providing  a  road  in  substifeatsoa  lor 
another  road  whion  they  had  temporaziLy  obstmrted. 

The  plaintiff  was  the  owner  of  land  bounded  on 
one  side  by  a  private  road,  which  was  used  1^  the 
owners  of  the  lands  adjoining  it  The  pUmtil^ 
therefore,  was  the  owner  of  one  half  of  toe  road— 
tM^tM  flkf  medium  JUnm, 

The  defendants  were,  by  a  special  Act  inoocponi- 
ing  the  Bailwavs  Clauses  Act,  1846,  authorised  to 
construct  a  railway,  crossing  the  road  at  a  point 
adjoining  the  plaintiff's  land,  and  in  oonstmeting  the 
railway  tiiey  temporarily  cut  through  the  road,  with- 
out providing  a  substituted  way  as  required  by 
tion  63  of  the  Bailways  Clauses  Act,  1846. 

The  plaintiff  contended  that  the  defendants 
liable  to  penalties  under  section  64  of  that  Act. 

The  defendants  contended  that  the  plaintiff,  being 
the  owner  of  one-half  of  the  road,  was  not  the 
**  owner  "  of  the  road  within  the  meaning  of  section 
64,  and  could  not  sue  for  the  penalties. 

By  a  compromise  it  was  agreed  that,  if  the  plaintiff 
was  entitled  to  recover,  £160  should  be  the  amount 
recoverable. 

Wright,  J.,  held  that  the  plaintiff  oould  reooTsr, 
and  gave  judgment  for  him. 

The  defendants  appealed. 

C,  A,  Oripps,  Q.C.,  and  Kenyan  Parker^  appeared 
for  the  defendants. 

C.  A.  Buasell,  Q,C.,  and  E.  F.  Buckley,  appeared 
for  the  plaintiff. 

The  sections  of  the  Act  are  set  out  in  the  jndgmeal 
of  the  court 

Cur,  adv.  vuiL 

Feb.  3.— CHmT,  L.  J.,  read  the  judgment  of  the 
court  as  follows :  This  is  an  action  to  recover  p«ial- 
ties  from  the  defendants,  a  railway  compaaj,  who 
ill  contravention  of  section  53  of  the  Bailways  Claasss 
Act,  1845,  cut  through  and  otherwise  interfered  with 
a  private  road  without  first  causing  a  sufficient  road 
to  be  made  in  substitution  as  required  by  that  wiwrti*^.  | 
Tde  plaintiff  is  the  owner  of  the  soil  of  half  the  road 
up  to  the  middle  line  in  that  part  of  the  road  wbibh 
was  wrongfully  cut  through  and  intnferad  with. 
Wright,  J.,  gave  judgment  for  the  plainti£f  for  the 
amount  at  which  the  parties  agreed  to  estimate  the  | 
penalties  in  the  event  of  the  plaintiff  being  entitlad 
to  succeed.  The  only  point  raised  by  the  defendants 
on  the  appeal  was  tiiat  the  plaintiff  was  not  **te 
owner"  of  the  private  road  within  the  meaning  of 
section  64  of  the  Act  The  contention  was  poshed  to 
the  extreme  length  of  sayiog  that  **  the  owner  *'  meant 
all  the  owners  for  the  entire  length  and  breadth  of 
the  road,  and  apparently  without  any  defined  limit  ia 
the  direction  of  the  road,  and  it  was  ar^^ed  that  no 
HoUon  could  be  sustained  for  the  penalties  rnilow  all 
such  owners  joined  in  the  action.  This  oontentioa  is 
extravagant ;  if  accepted  it  would  operate  to  defeat 
the  obvious  intentions  of  the  Legislature  in  many*  if 
not  in  most  cases.  If  any  one  of  a  doaen  or  Inn- 
dred  of  such  owners  dedmed  to  join  in  suing,  the 
railway  company  would  escape  the  penalty.  It  was 
further  contended  for  the  appellants  thkt  if  thii 
argument  failed,  as  we  think  it  does,  the  owner  d 
the  soil  in  the  other  half  of  the  road  ought  to  have 
joined  in  this  action,  and  that  the  plaintiff,  simig 
alone,  cannot  recover.  At  the  outset  it  is  plain  that 
the  owner  of  one  half  had  not  in  1846,  nor  hss 
he  now,  any  power  to  compel  the  owner  of  the  other 
half  to  join  in  suing.  The  question  turns  on 
53,  54,  nn^  55  of  the  Act    It  is  not  necessary  to 
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m  fnll  the  terms  of  section  53.  There  is  nothing  in 
that  section  or  in  the  other  parts  of  the  Act  to  oust 
the  jurisdiction  of  the  oonrt  to  g^^nt  an  injunction. 
BecUon  54  divides  itself  into  two  parts.  The  first 
imposes  the  penalty,  and  runs  thus :  "  If  the  company 
do  not  cause  ano&er  sufficient  road  to  be  so  made 
before  they  interfere  with  any  such  existing  road  as 
sfoieaaid,  they  shall  forfeit  £20  for  every  day 
during  which  such  substituted  road  shall  not 
be  made  after  the  existing  road  shall  have  been 
mtermpted."  This  is  plainly  a  penalty;  it  is  not 
mtended  to  be  a  sum  payable  by  way  of  compensa- 
tion for  wroDg  done  to  any  particular  person  or  to 
bis  soil  or  interest  in  the  road.  It  is  imposed  by  way 
of  punishment  on  the  railway  company  for  their 
bigh-handed  aud  illegal  acts  in  riolation  of  the 
provisions  of  section  53,  and  it  is  intended  as  a 
deterrent  against  the  continuance  of  the  illegal  acts. 
There  is  another  point.  The  penalty  is  £20  for  every 
day  during  which  the  offence  is  committed.  "We 
thmk  it  is  dear,  on  the  language  of  the  statute 
itself,  and  without  having  recourse  to  the  principle 
on  which  the  leading  case  of  Cr&pps  v.  Burden^  Gowp. 
640,  was  decided,  wX  one  penalty,  and  one  penalty 
only,  is  inflicted  for  every  day.  Wright,  J.,  seems  to 
have  been  inclined  to  think  that  more  than  one 
penalty  of  £20  for  each  day  was  recoverable.  We 
sre  unable  to  accept  that  suggestion,  but  we  entirely 
agree  with  him  in  the  opinion  that  tiie  penalty  is  not 
^>portionable ;  it  is  one  entire  sum  of  £20.  Ihis  has 
tn  important  bearing  on  the  second  part  of  the 
section,  and  tends  to  support  the  plaintiff's  case. 
The  second  part  runs  thus:  '*Ana  such  penal^ 
shall  be  paid  to  the  trustees,  commissioners,  surveyor, 
or  other  person  having  the  management  of  such 
road,  if  a  public  road,  and  shiJl  be  applied  for  the 
purposes  thereof,  or,  in  case  of  a  private  road,  the 
same  shall  be  paid  to  the  owner  thereof,  and  every 
sudi  penalty  shall  be  recoverable  with  costs  by  action 
in  any  of  the  superior  courts."  Before  commenting 
on  this  part  of  section  54,  we  will  state  shortly  the 
eSdct  of  section  bb\  '*  If  any  party  entitled  to  a  right 
of  wav  over  any  road  so  interfered  with "  suffers 
special  damage  by  reason^of  the  failure  to  substitute 
a  Rifficient  road,  he  may  recover  the  special  damage 
by  action,  and  that  **  whether  any  party  shall  have 
sued  for  such  penalty  as  aforesaid  or  not,  and  with- 
out prejudice  to  the  right  of  any  party  to  sue  for  the 
SBOM."  Damages  recoverable  under  this  section  are 
\n  way  of  compensation  to  the  person  whose  right 
<»  way  is  interfered  with  and  who  can  prove  special 
dsmsge ;  these  damages  are  wholly  distinct  from  the 
MDslty,  and  are  recoverable  whether  the  penalty  has 
Dsen  sued  for  or  not.  There  ma^  be  a  question 
whsther  the  right  of  way  spoken  of  in  this  section  is 
a  light  of  way  in  the  strict  legal  sense  of  the  term, 
or  a  right  of  passing  over  &e  road  in  the  more 
popular  meaning  of  the  words.  It  is  not  necessary 
to  express  any  opinion  on  this  point,  and  we 
refrain  from  so  doing.  If  the  term  is'  used  in  the 
itrict  sense,  the  owner  of  the  soU  of  one  half  of  the 
mad  eonld  not  recover  the  special  damage  in  respect 
of  his  own  half  of  the  soil  ox  the  road,  bMause  a  man 
bssno  right  of  way  over  his  own  land ;  but  he  could 
in  a  case  like  the  present  recover  his  special  damage 
lor  obstmotions  of  the  right  of  way  which  he  is 
entiUed  to  over  the  other  half  of  the  soil  of  the  road, 
sad  the  owner  of  that  half  would  be  in  a  correspond- 
og position.  If,  on  the  other  hand,  the  expression 
'*  nght  of  way "  is  used  in  the  popular  sense,  then 
eadi  owner  oonld  recover  the  special  damage  proved 
in  respect  of  the  entire  breadth  of  the  road.  Prac- 
ticdly  there  would  be  little,  if  any,  difference  between 
the  amount  of  the  special  damage  recoverable  which- 
be  taken  of  the  meaning  of  the  term 


*'  right  of  way.*'  These  considerations  appear  to  us 
to  remove  in  great  measure  the  difficulty  which 
Wright,  J.,  felt  in  the  supposed  case  of  the  railway  . 
company  breaking  up  or  stopping  up  a  mile  of  r  lad 
each  himdred  ya^B  of  which  is  owned  by  a  different 
person.  Section  55  applies  to  a  public  road  and  a 
private  road  without  distinction,  and  all  persons, 
whether  landowners  or  not,  who  are  entitled  to  a 
right  of  way  or  of  passing  over  the  road  (whichever 
ba  the  riffht  expression),  can  recover  the  amount  of 
the  special  damage  sustained,  whether  the  road  be 
public  or  private,  and  quite  irrespectively  of  the 
penalty.  We  revert  to  the  second  part  of  section  54. 
Under  the  older  system  of  legislation  the  enforce- 
ment of  the  penalty  would  probably  have  been  left 
to  the  common  informer  in  a  qui  tarn  action  ^  and  had 
such  been  the  case,  the  informer  who  first  instituted 
proceedings  or  obtained  judgment  would  have  received 
the  fruits  of  his  diligence  to  the  exclusion  of  all 
others.  But  here  the  common  informer  is  excluded 
by  the  language  used.  The  enactment  is  that  the 
penalty  shall  m  paid.  Then  a  distinction  is  drawn 
between  a  public  road  and  a  private  road.  In  the 
case  of  a  public  road  the  penalty  is  to  be  paid  to  the 
trustees,  commissioners,  surveyor,  or  other  person 
having  the  management  of  the  road.  Exactly  the  same 
point  as  is  rais^  on  this  appeal  might  arise  with 
respect  to  a  public  road.  The  management  of  the  road, 
conceivably,  might  be  vested  in  one  body  up  to  the 
middle  of  the  road  on  one  side  and  in  a  different  body 
up  to  tiie  middle  on  the  other  side.  It  was  stated  at  the 
Bar  that  sudb  cases  do  in  fact  exist.  In  the  case  of  a 
private  road  the  enactment  is  that  the  penalty  shall 
be  paid  **  to  the  owner  thereof,"  and  the  section 
concludes  by  making  the  penalties  recoverable  in  both 
cases  by  action.  Now,  we  think  that  the  word 
"thereof"  rdates  exclusively  to  that  particular 
portion  of  the  road  which  is  crossed,  cut  through,  or 
otherwise  unlawfully  interfered  with  by  the  company 
in  violation  of  section  53.  The  appellants'  counsel 
referred  to  the  interpretation  clause  (section  3)  as  to 
words  imx>orting  the  singular  number  including  the 
plural,  which  is  in  the  usual  form,  and  argued  that 
"the  ownnr"  meant  all  the  owners  of  the  part 
affected.  They  did  not  refer  to  the  same  clause  as 
to  the  interpretation  of  the  term  "  owner,"  because 
they  admitted  (and  rightly)  that  the  i>laintiff  was 
owner  of  the  soil  of  half  the  road  within  the  Act. 
Where  an  Act  is  open  to  two  constructions,  that  con- 
struction ought  to  be  adopted  which  is  the  more 
reasonable  and  the  better  calculated  to  give  effect  to 
the  expressed  intention,  which,  in  this  case,  is  that 
the  penalty  shall  be  paid.  Theresult  of  adopting  the 
appellants'  contention  would  be  in  manv  cases  to 
enable  the  company  to  escape  the  penalty  by  placing 
practical  difficulties  in  the  way  of  its  recovery.  As 
already  pointed  out,  the  owner  of  one  half  of  the  soU 
of  the  road  cannot  compel  the  owner  or  owners  of 
the  other  half  to  join  in  suing;  he  or  they  may  decline 
to  do  so  without  assigning  any  reason ;  they  may  be 
numerous,  or  under  some  incapacity,  as  infancy, 
lunacy,  or  the  like,  or  they  may  be  interested  in  the 
company.  The  conclusion  at  which  we  arrive  is  that 
the  Act  ought  so  to  be  read  as  to  afford  facilities  for 
suin^;  that  the  owner  of  the  soil  of  part  of  that 
portion  of  the  road  interfered  with  can  sustain  an 
action  for  the  penalty  ;  and  that,  in  analogy  to  the 
case  of  the  common  informer,  the  first  of  such  owners 
who  sues  and  brings  his  action  to  trial  can  recov<*r« 
We  further  hold  that  the  plaintiff  can  retain  the 
penalty  ior  his  own  use,  and  that  the  defendants  are 
not  liable  to  more  than  one  penalty  of  £20  for  each 
day  during  which  their  wrongful  acts  are  continued. 
For  these  reasons  we  think  the  appeal  ought  to  be 
dismissed  vrith  costs. 
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CoTJET  OF  Appeal. 


MONTOOMX&Y,  JomSS,  &  Co.  V.  LiXBEirCHAL  &  Oo. 


OOUKT  OF  AFRAL. 


.  Appeal  dismitBed. 

SolioitoTS  for  the  plaintiff,    Soames,   Edwards,   & 
Jones,  for  Bandall  dt  (hy,  Bridgend. 

Solicitors  for  the  defendants,  Downing,  Bolam,  db 
Co,,  for  Downing  dk  ffandcock,  Cardiff. 


Feb.  1. 


LlEBENTHAL 


From  Q.  B.  Di7.       ) 

(A.  L.  Smith,  Chitty,  [ 

and  Collins,  L.J  J.)    ) 

MoirrGOMEBY,  JoNBS,  &   Co.   V, 
&  Co.  (a.) 

Practice —  Writ — Service — Scotch  defendant — Agreement 
for  service  within  the  jurisdiction — Ord,  9,  r.  2; 
ord,  11,  r.  1  (e). 

The  defendant,  who  was  a  domiciled  Scotchman, 
entered  into  a  contract  of  sale  with  the  plaintiffs.  TJie 
contract  contained  an  agreement  that  in  case  of  disptUes 
between  the  parties  proceedings  might  he  served  on  the 
defendant  by  leaving  the  same  at  a  certain  office  in 
London  and  posting  a  copy  thereof  to  the  defendant* s 
(iddress  in  Scotland, 

Held,  that  such  agreement  was  valid,  and  that  service 
of  a  writ  in  the  way  specified  could  not  be  set  aside, 

Tharsis  Sulphur  and  Copper  Co.  v,  Sooi6t^  ludus- 
trielle  et  Commerdale  des  Metauz,  38  W,  R,  78,  fol- 
lowed, 

British  Wagon  Co.  v.  Gray,  44  W.  R,  113.  [1896]  1 
Q,  B,  35,  distinguished* 

;  Appeal  from  the  refusal  of  Phillimore,  J.,  to  set 
aside  the  serrioe  of  a  writ  of  summons. 

The  plaintiffs  were  com  merchants  carrying  on 
business  at  Liverpool. 

'  The.  defendant  was  a  com  merchant  residing  at 
Leith,  in  Scotland,  and  carrying  on  business  were 
under  a  firm  name. 

•  By  a  contract  in  writing,  dated  the  18th  of  June, 
1897,  and  made  at  Leith,  the  defendant  agreed  to 
sell  to  the  plaintiffs  a  cargo  of  14,000  units  of 
Northern  Spnnff  wheat  at  the  price  of  27s.  6d.  per 
480  lbs.,  shipped. 

The  contract,  which  was  in  the  form  adopted  by 
the  London  Com  Trade  Association,  contained  the 
following  terms — viz.  :  *'  Buyer  and  seller  asree 
that,  for  the  purpose  of  prooeedinffs,  either  legal  or 
by  arbitration,  this  contract  shiSl  be  deemed  to 
have  been  made  in  England  and  to  be  performed 
there,  and  the  courts  of  England  or  arbitrators 
appointed  in  England,  as  the  case  may  be,  shall, 
ezii^pt  for  the  purpose  of  enforcing  any  award  made 
in  pursuance  of  the  arbitration  clause  hereof,  have 
ezclusiye  jurisdiction  over  all  disputes  which  may 
arise  under  the  contract.  Such  contracts  shall  be 
settled  according  to  the  law  of  England,  whatever 
the  domicil,  residence,  or  place  of  business  of  the 
parties  to  this  contract  may  be  or  become.  .  •  . 
Any  party  to  this  contract  residing  or  carrying  on 
business  in  Scotland  or  Lreland  shall  be  considered 
as  ordinarily  resident  or  carrying  on  business  at  the 
office  of  the  London  Com  Trade  Association.  .  •  . 
The  service  of  proceedings  .  .  .  upon  a  party 
residing  or  carrying  on  business  either  in  Scotland  or 
Ireland  by  leaving  the  same  at  the  office  of  the 
London  Com  Trade  Association,  together  with  the 
posting  of  a  copy  of  such  proceedings  to  the  address 
•  .  .  in  Scotland  or  Ireland  of  such  party,  shall 
be  deemed  good  service,  any  rule  of  law  or  equity  to 
the  contrary  notwithstanding."      The  contract  also 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister- 
ut-Law. 


contained,  among  the  conditions  endoned  thereon,  a 
clause  providing  that  disputes  should  be  refened  to 
arbitration,  and  that  an  award  of  an  arbitrator  or 
arbitrators  made  in  pursuance  of  tiiat  dauae  should 
be  final,  subject  to  an  appeal  to  the  Oommittse  of 
Appeal  of  the  London  Com  Trade  Association. 

A  dispute  having  arisen  between  the  paitiss  in 
consequence  of  the  defendant's  failure  to  deliver  t 
cargo  in  accordance  with  the  contract,  tha  matter 
was  referred  to  arbitration,  and,  in  the  rstnlt,  sa 
award  was  made  by  l^e  Committee  of  Appstl 
adjudging  that  the  sum  of  £7,371  8s.  lOd.  wis 
payable  by  the  defendant  to  the  plaintifEs. 

The  plaintifEs  issued  the  writ  in  this  action  daimxDg 
payment  of  the  above  sum.  The  writ,  which  wu 
an  ordinary  writ  of  summons  for  service  within  tiis 
jurisdiction,  was  served  by  being  delivered  to  tiio 
secretary  of  the  London  Com  Trade  Aseooiation  at 
the  office  of  the  association  in  the  City  of  Londoa, 
and  a  copy  of  the  writ  was  sent  by  post  to  tiM 
defendant  at  his  address  in  Scotland. 

The  defendant  took  out  a  summona  to  have  the 
service  of  the  writ  set  aside,  on  the  ground  tliit 
under  the  rules  of  court  there  was  no  power  to  effsel 
such  service. 

Phillimore,  J.,  refused  to  set  aside  the  service  of 
the  writ. 

The  defendant  appealed. 

McCaU,  Q,0„  and  Tindal  Atkinson,  for  tbe  defsa- 
dant. — ^There  are  only  two  ways  under  the  roles  of 
serving  a  writ  within  the  jurisdiction — ^viz.,  pecsonsl 
service,  and  substitoted  service  in  pursuance  of  a 
judge's  order:  ord.  9,  r.  2;  ord.  67,  r.  6.  In  fUi 
case  there  was  no  personal  service,  neither  was  then 
any  order  for  substituted  service.  Although  tiisn  ii 
no  application  here  for  leave  to  effSect  service  ooi  of 
the  jurisdiction,  ord.  11,  r.  1  («),  ia  important,  ss 
Bhowing  the  intention  of  the  Lcffislatore  tiiat  ao 
domiciled  Scotchman  or  Irishman  wall  be  compeUsd 
to  defend  an  action  for  breach  of  oontnust  in  the 
English  court.  The  plaintiffs  rely  on  the  oontraot ; 
but,  first,  the  words  **  service  of  proceedings  "  in  the 
contract  do  not  include  service  of  a  writ  of  somnone; 
and,  secondly,  parties  cannot  by  agreement  alter  the 
rules  of  the  court  as  to  service  of  prooeedinip: 
British  Wagon  Co,  v.  Gray,  44  W.  B,  113,  [1896]  1 
Q.  B.  35.  This  contract  is  in  fact  an  agreement  tlisl 
service  may  be  effected  out  of  the  jurisdiction;  foril 
provides  that  service  may  be  effidcted  by  doing  tse 
things — viz.,  leaving  the  writ  at  the  office  of  the 
London  Com  Trade  Association,  and  sending  a  copy 
of  the  writ  to  the  defendant  in  Scotland. 

Joseph  Walton,  Q,C,,  and  L,  Sariderson^  for  te 
plaintiffs. — We  are  not  asking  for  any  order  or  Isavs 
of  the  court.  We  admit  that  we  oould  not  in  tUe 
case  ask  for  an  order  for  service  out  of  the  jurisdie> 
tion.  And  that  is  all  that  was  decided  in  BrOuk 
Wagon  Co,  v.  Chray.  Here  the  writ  has  been  served; 
and  it  was  served  in  the  way  which  by  tbe  agies* 
ment  of  the  parties  was  to  constitute  good  peiMsel 
service.  Tharsis  Stdphur  and  Copper  Cb.  t.  SodSif 
IndustrieUe  et  Commercials  des  Metaux,  38  W.  B.  7S, 
shows  that  it  is  competent  to  parties  to  enter  iato 
such  an  agreement. 

A.  L.  Smith,  L.J.— I  am  of  opinion  thai  aij 
brother  Phillimore  was  right,  and  that  the  s^vpeJ  \ 
fails.  The  defendant  applies  to  have  the  service  of  \ 
the  writ  set  aside*  The  answer  is,  that  the  serrioe  i 
was  effected  in  the  way  which  the  defendant  agrssl  \ 
should  be  deemed  to  be  good  personal  service.  The  ; 
defendant  is  a  domiciled  Scotdiman,  and  he  entsni  | 
into  a  contract  to  sell  to  the  plaintiffs  a  oargo  ol ! 
wheat.      The   contract  provided  that  any  dispals< 
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ihoold  be  settled  by  arbitration  subject  to  an  appeal 
to  tiie  London  Com  Trade  Assooiation.    A  dispute 
having  arisen,  an  award  was  made  in  favour  of  the 
pisintiffii,  and  they  bring  this  action  to  oiforoe  the 
sward.    By  the  terms  of  the  contract  the  parties 
•greed  as  follows  :    "  Any  party  to  this  contract 
residing  or  carrying    on  business   in    Scotland  or 
Iielsnd  shall  be  considered  as  ordinarily  resident  or 
earning  on  business  at  the  office  of  the  London  Com 
Tnde  Association.      The  service  of  proceedings  " — 
sad  in  my  opinion  <*  proceedings  "  here  includes  writ 
-^"  upon  a  party  residing  or  carrying  on  business 
either  io  Scotland  or  IreUmd  by  leaving  the  same  at 
the  office  of  the  London  Com  Trade  Association, 
together  with  the  posting  of  a  copy  of  such  proceed- 
ings to  the  address  in  Scotland  or  Ireland  of  such 
party,  shall  be  deemed  good  service,  any  rule  of  law 
or  eqoity  to  the  contrary  notwithstanding."      The 
plsintifb  have  served  the  writ  in  the  way  agreed 
upon.     Therefore,  if  the  agreement  is  vaud,  good 
service  has  been  effected.      Why  cannot  the  parties 
e&tsr  into  such  an  agreement  ?    Except  for  ord.  11, 
r.  1  (e),  and  the  case  of  British   Wagon  Co,  v.  Gray 
deoiaed  under  it,  I  can  see  no  pretence  for  saying 
that  a  Scotchman  cannot  agree  that  service  of  a  writ 
in  this  manner  shall  be  deemed  to  be  good  personal 
lorTioe ;    and  when  the  plaintiflh,  in  order  to  bring 
the  defendant  into  court,  serve  a  writ  in  the  way  in 
which  the  defendant  has  agreed  that  a  writ  should  be 
served,  I  do  not  think  it  is  open  to    hiu^  to  say 
tiiat  there  has  been  no  personal  service.    The  case  of 
Thartis  Sulphur  and  Copper  Co,  v.  Sod^iS  Industrielle 
d  OommerciaU  des  Metaux  shows  that  (parties  may 
SDter  into  such  a  contract,  so  long  as  it  does  not 
involve  asking  the  court  to  do  something  which  by 
the  miss,  the  court  is  prohibited  from  doing. 

In  BrkUh  Wagon  do,  v.  Oray  the  court  was  asked 
to  grant  leave  to  serve  a  writ  out  of  the  jurisdiction 
on  a  defendant  domioQed  and  resident  in  Scotland, 
OD  the  ground  that  the  defendant  had  agreed  to 
sabmit  to  the  jurisdiction  of  the  English  court.  Ord. 
11,  r.  1  (e),  expressly  prohibits  a  judge  from  ordering 
iSTriee  oat  of  tlie  jurisdiction  in  an  action  for  breach 
of  eaatnet  where  the  defendant  is  domiciled  or 
OidinarilT  resident  in  Scotland  or  Ireland.  This 
ooort  held  that  it  could  not  do  that  which  it  was 
forbidden  by  the  rules  to  do  because  of  the  agree- 
Bsnt  of  the  parties,  and  on  that  ground  refused  to 
■ake  an  order.  In  this  case  the  court  is  not  asked  to 
do  snythin^  prohibited  by  the  rules.  It  is  argued 
that  the  plaintiffs  have  in  effect  served  the  writ  out 
of  the  juziadiction,  for  the  agreement  was  that  service 
should  be  effisoted  by  leaving  the  writ  at  the  office  in 
Lomdoa  and  posting  a  copy  of  it  to  the  defendant 
in  Sootlaiid.  But,  in  my  opinion,  the  writ  was 
awed  by  befaig  left  at  the  office  in  London;  the 
posting  of  a  copy  to  the  defendant  was  somethmg 
sabseqaent.  The  ground  of  my  judgment  is  that  parties 
■ay  oontcaot  themselves  out  of  the  rules  rdatmg  to 
'^'^—i  of  proceedings  so  long  as  the  court  is  not 
to  do  anything  which  is  prohibited  by  the 


CmTTTy  Ii.J. — ^As  to  the  construction  of  the  con- 
faact,  I  agree  that  the  dause  relating  to  service  of 
proocedinga  extends  to  service  of  a  writ.  Here  the 
ssrvioe  was  well  effected  acoordinff  to  the  agreement 
el  the  parties.  The  question  is  vdiether  the  parties 
iosdd  xiffhtly  enter  into  such  an  agreement.  It  is 
mned  that  the  agreement  is  void  by  reason  of  the 
twee,  and  reliance  is  laid  on  the  case  of  British  Wagon 
A.  ▼.  Qray.  But  I  think  that  the  distinction  wmch 
is  pointed  out  between  that  oas^  and  this  case  is  a 
food  distinction.  The  .court  has  no  power  to  order 
oat  of  the  jurisdiction   in   an   action   of 


contract  where  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.  Ord.  11^ 
r.  1  (e),  distinctly  forbids  it.  There  was,  therefore, 
in  that  case  an  express  prohibition  against  that 
which  the  court  was  asked  to  allow.  Here  there  is 
no  such  prohibition.  I  am  of  opinion  th&t  the^e  is 
no  rule  which  negatives  the  right  of  a  person  to 
enter  into  an  agreement  as  to  the  mode  in  whioli 
service  of  a  writ  may  be  made  upon  him.  It  seems 
to  me  that  this  case  comes  within  the  principle  which 
was  laid  down  in  TJiaraia  Sulphur  anH  Ctrpper  Co,  %, 
SociSte  InduBtrielle  et  Commereiale  dea  Metaux, 

CoLLnrs,  L.J. — I  am  of  the  same  opinion.  The 
Tharaia  oaae  seems  to  me  to  be  exactly  in  point.  It 
is  said  that  the  Britiah  Wagon  Co,  oaae  is  inconsistent 
with  that  case  and  with  our  present  decision.  But 
I  do  not  think  it  is  so.  In  the  Britiah  Wagon  Co, 
oaae  the  plaintiffs  asked  the  court  to  do  what  by  the 
rules  it  could  not  do.  Here  the  plaintiffs  do  not  ask 
any  such  thing,  but  the  parties  have  put  into 
operation  a  proceeding  provided  by  themselves. 
Service  of  the  writ  has  been  effected  in  the  manner 
in  which  the  parties  agreed  that  it  should  be  effected, 
and  there  is  no  rule  prohibiting  such  an  agreement 
being  made. 

Appeal  diamiaaed. 

Solicitors  for  the  plaintiffs,  Bi*rtonf  YfcUea,  A  ffartf 
for  Tyrer,  Kennion,  Tyrer,  <fc  Simpaon,  Liverpool. 

Solicitors  for  the  defendant,  Murray,  Hutchina,  di 
Stirling, 


r.)  y 


Jan.  29. 


From  Q.  B.  Div. 

(Earl  of  Halsbury,  L.C.,  and 

A.  L.  Smith  and  Cc^lins,  L.JJ.^ 

Wood  v.  Ma  yob,  &o.,  op  Wednbs.  (a.) 

Local  government — Public  health — Notice  to  provide 
aufficient  water^cloaet  —  Validity  of  notice  —  Public 
Health  Act,  1875  (38  ds  39  Vict.  c.  55),  a,  36. 

A  local  authority,  acting  under  section  36  of  the 
Public  Heaith  Act,  1875,  aerved  a  notice  on  the  owner  of 
a  house  requiring  him  to  provide  a  aufficient  privy  oti 
the  waate  water-cloaet  system  in  accordance  with  planif 
which  might  be  seen  at  the  office  of  the  borough  surveyor  J 

Held,  that  such  notice  was  not  in  compliance  ivith  the, 
statute. 

Appeal  from  the  indgment  of  a  Divisional  Court^ 
^Lawrance  and  Bidley,  JJ.)  on  a  case  stated  ^y 
justices. 

At  a  petty  sessions  holden  at  Widnes  a  complaint 
was  preferred  against  Edwin  Wood  by  the  corpora-* 
tion  of  Widnes,  acting  as  urban  sanitary  authority, 
under  section  36  of  the  Public  Health  Act,  1875,, 
daiming  payment  of  certain  private  improvement, 
expenses  in  respect  of  slop  water-closets  fixed  at. 
houses,  Nos.  52  to  68,  Terrace-road,  of  which  he  was 
the  owner. 

On  the  12th  of  Februaiy,  1895,  the  urban  sanitary' 
authority  confirmed  the  following  resolution  of  the, 
Health  Committee  of  the  town  council :  '*  That  ihf 
all  future  cases  of  nuisances  requiring  the  reconstruc- , 
tion  of  privies  and  ashpits  the  local  authority  of  this, 
borough  do,  as  far  as  practicable,  order  that  such^ 
privies  and  ashpits  be  converted  into  the  waste  water-, 
closet  system,  or  into  such  other  water-doset  system^ 
as  the  local  authority  may  from  tin^e  to  time  ap-, 
proye.*'  .i 


(a.)  Reported  by  !P.  G.  RgoKEi^,  jjBsq..,,BanMter-/^ 
at-LawV 
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Oa  the  22Dd  of  Maroh,  the  corporation's  inspector 
of  nnisanoes  served  upon  Wood  a  notice  stating  that 
there  was  a  nuisance  at  52  to  68,  Terrace-road,  caused 
by  the  state  of  the  priyies,  and  requiring  that  they 
be  oouverted  into  water-closets,  either  slop,  waste, 
or  cistern,  to  abate  the  nuisance. 

On  the  drd  of  April  the  inspector  reported  that 
certain  houses  in  the  borough,  including  Wood's, 
ware  without  a  sufficient  water-closet,  ewrth-doset, 
or  privy,  and  on  the  9th  of  April  the  local  authority 
confirmed  a  resolution  of  the  Health  Committee  that 
'*  the  local  authority  do  by  written  notice  require  the 
owner  or  occupier  of  each  of  the  said  houses  to  provide, 
a  sufficient  privy  and  ashpit  upon  the  waste  water- 
closet  system  approved  by  the  corporation." 

On  the  23rd  of  April  notice  was  served  upon  Wood 
requiring  him  "  to  provide  for  the  said  houses  within 
the  period  of  one  month  from  the  service  of  this 
notice  a  sufficient  privy  and  ashpit  on  the  waste 
water-closet  system  in  accordance  with  plans  and 
specifications  which  may  be  seen  at  the  office  of  the 
borough  surveyor."  The  notice  proceeded  to  state 
that  in  case  of  non-compliance  the  corporation  would 
do  the  work,  and  recover  in  a  sumaoiary  manner  from 
the  owner  the  expenses  incurred  by  them  in  so  doing. 
The  notice  not  having  been  complied  with,  the  local 
authority  did  the  necessary  work,  and  then  took  these 
proceedings  to  recover  the  amount.  The  justices 
meide  an  order  for  payment  of  the  amount  claimed, 
and  stated  this  case.  The  question  for  the  opinion 
of  the  ifonit  was  whether  the  resolution  of  the  12th 
of  February  was  valid,  and,  if  not,  whether  it  invali- 
dated the  subsequent  proceedings. 

The  Divisional  Court  were  of  opinion  that  the 
resolution  of  the  12th  of  February  was  invalid,  and 
that  the  proceedings  taken  under  it  were  thereby 
invalidated,  and  they  gave  judgment  for  Wood. 

The  corporation  appealed. 

McGall,  Q,G,,  Maemorran,  Q.Ct  and  Bon«ey,  for  the 
corporation. 

C,  A.  RiMstU,  Q  C,  and  Rycroft,  for  Wood. 

Earl  of  Halbbuby,  L.C.— It  is  admitted  that  a 
local  authority,  when  it  is  acting  under  section  36  of 
the  Public  Health  Act,  must  exercise  a  discretion  in 
each  particular  case,  and  that  it  has  no  ri^ht  to 
enforce  upon  the  borough  or  district,  whatever  it  may 
be,  a  complete  uniform  system  of  sanitation.  In 
this  case  I  have  come  to  the  conclusion  that  there 
has  been  an  effort  on  the  part  of  the  local  authority, 
without  applying  to  each  particular  case  the  discre- 
tion which  it  is  bound  to  apply,  to  enforce  upon  the 
whole  district  a  complete  alteration  and  improvement 
of  the  sanitary  arrangements.  I  think  that  on  this 
grouud  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

I  am  further  of  opinion  that  the  notice  of  the  23rd 
of  April  was  not  a  notice  within  the  statute.  The 
notice  to  be  given  under  the  statute  is  a  notice 
requiring  the  person  to  whom  it  is  addressed  to 
provide  in  his  house  a  sufficient  water-closet,  earth- 
closet,  or  privy,  and  a  proper  ashpit.  Such  a  notice 
was  not  given  in  the  present  case ;  this  notice,  on  the 
contrary,  in  terms  orders  the  owner  to  do  a  particular 
thing  and  sayv  that  if  he  does  not  do  that  particular 
thing  he  will  not  be  complying  with  the  notice.  It 
was  properly  admitted  that  unless  this  was  merely  a 
direction  or  intimation  of  what  would  safisfy  the 
corporation  the  notice  was  not  in  compliance  with  the 
statute.  If  there  had  been  a  note  at  the  bottom 
stating  that  it  would  be  convenient  to  the  proprietor 
to  learn  that  such-and-such  a  water-closet  would 
satisfv  the  requirements  of  the  corporation,  there 
iroold  be  no  harm  in  that.    But  if  it  had  gone  on  to 


say  that  no  other  kind  would  satisfy  them  it  is  dear 
that  that  would  be  bad.  Here  it  is  even  wone 
because  it  is  not  an  intimation  of  that  sort,  but  the 
particular  requirement  is  made  absoluiely  a  pact  cf 
the  notice  itralf. 

I  am  of  opinion  that  the  appeal  must  be  dismisseii 
on  both  grounds— viz.,  first,  that  there  was  no  proper 
exercise  of  discretion,  and  secondly,  that  there  was  no 
notice  under  the  statute  such  as  to  give  cue  to  the 
consequences  now  insisted  upon,  that  the  loosl 
authority  could  do  the  work  themselvea  and  diacgs 
the  owner  with  the  expense. 

A.  L.  Smith  and  Collins,  L.JJ.,  oononrred. 

Appeal  dumiued. 

Solicitors  for  Wood,  Alfred  Grundy,  Son,  A  Go., 
Manchester. 

Solidtors  for  the  corporation,  Sharpe,  Parker, 
Pritehard,  A  Barhom,  for  H.  8.  Oppenheim,  WidiiM. 


'} 


Decs. 


From  Chan.  Div. 

(Lindley,  M.B.,  and  Chitty  and 

Yaughan  Williams,  L.JJ.) 

In  re  Maskblynb  Bbitish  Ttpbwbitsb  (linaxBD^ 
Stuabt  v.  Maskblynb  Bbitish  Ttpkwbiizr 
(Limitbd).  (a.) 

Company  —  Debenture — Power  to  appoint  receiver  — 
Fiduciary  power — Juriediction  of  court. 

Each  of  a  seriea  of  debentures  ieaued  hy  a  oompaay 
and  ranking  pari  passu,  contained  a  condition  that  m 
a  certain  event  a  named  debenture-holder  should  ham 
power  to  appoint  a  receiver.  The  event  having  happened, 
thcU  debetUure-holder,  who  uku  a  large  sharehMer  u 
the  company,  appointed  a  receiver,  not  for  the 
of  the  debenture^/ioldera,  but  in  the  interest  of  the 
pany  and  He  shareholdera. 

Held,  that  the  power  wae  a  fiduciary  one,  tsnd  muet  he 
exerdeed  in  the  interest  qf  the  debeniure-holderM  as  smek, 
and  that  the  court  had  jurisdiction  to  interfere  for  tkeir 
protection  by  ajopointing  another  receiver.  Eeodver 
appointed  accordingly. 

Decision  of  North,  J.,  affirmed. 

Appeal  against  two  orders,  one  made  by  Bidky, 
J.,  as  vacation  judge,  and  the  other,  a  oonseqiiential 
order,  made  by  North,  J. 

The  action  was  brought  by  a  debenture-holder  is 
the  Maskelyne  British  Typewriter  (Limited),  soiqg 
on  behalf  of  himself  and  all  other  holders  of  deben- 
tures of  the  same  series  (except  the  London  and  Nort^ 
ern  Debenture  Corporation),  and  was  for  thepoipoaad 
enforcing  the  security.  Mr.  J.  M.  Madeen,  ILF.* 
was  chairman  of  the  company,  and  alao  of  the 
London  and  Northern  Debenture  Corpoimtioii.  The 
debentures  contained  certain  conditions,  of  wliiok  tba 
following  were  material :  The  principal  moneys  mm 
to  become  payable  if  a  distress  were  levied  on  any  of 
the  property  of  the  company  and  not  pron^^r 
satisfied,  and  on  demand  of  payment  by  the  r^gistenft 
holder.  At  any  time  after  the  principal  moneya  had 
become  due  the  corporation  might,  as  if  it  wen  a 
mortgagee  within  the  meaning  of  the  Convesyancntf 
Act,  1881,  appoint  a  receiver  or  reoeiven,  who  dioeS 
have  power  to  take  possession  and  to  oaxxy  on  tts 
business  of  the  company.  The  pkinttff  was  tte 
holder  of  debentures  to  the  amount  of  £l»870.  In 
October,  1897,  a  distress  was  levied  and  not 
and  before  the  end   of   the   month    the 


(a.)  Reported  by  B.  0.  'NLaoksszo,  Eaq., 
at-Law. 
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pined  and  oonfirmed  a  resolation  for  a  Yolontary 
mdmg-np,  iJcen,  the  seoretary  of  the  oompany, 
being  appoiated  liquidator.  In  Ootober,  alao>  the 
jddntiff  and  the  oorporation  demanded  payment  of 
Mr  dehentmea.  Pa^^ment  not  being  made,  the 
plaintiff  oommenoed  tma  action ;  and,  sabaeqnently, 
ike  corporation,  nnder  the  power  in  their  detaitaree, 
appointed  a  receiver,  Akera  the  secretary,  who  went 
mtopoeecaiion.  The  plaintiff  moved  fortheappointment 
of  areoeiTer  in  the  action,  and  Bidley,  J.,  appointed 
Akeri  receiver  in  the  nraal  way  on  giving  eeourity. 
Aken,  however,  did  not  consent  to  this  order,  but 
relied  upon  hia  appointment  by  the  oorporation,  and 
eoDtiniied  in  possession  without  giving  security.  On 
tiie  16th  of  October,  Madean  wrote  as  follows  to  the 
eoDipa&y's  solicitors :  *'  I  am  glad  to  find  that  you 
ippcoved  of  the  appointment  of  l£r.  Akers  as 
leeeirar.  We  were  remctant  to  use  our  authority  as 
debenture-holders  until  we  were  forced  to  do  so  by 
Mr.  Stuart,  and  have  only  interfered  in  order  to 
protect  our  interests  as  the  largest  sharehcdders  in 
ths  company.  These  interests  are  the  same  as  those 
el  the  whole  body  of  shareholders.  I  hope  it  may 
itiU  he  poaaihle  for  us  to  save  the  concern."  In 
KoieiBher,  1897,  an  order  was  made  to  continue  the 
viadiDg-up  under  the  supervision  of  the  court,  and 
SDother  liquidator  was  appointed.  On  the  Idth  of 
Hotemher,  Akera  not  havmg  given  security,  Korth, 
J.,  oo  a  summons  taken  out  by  the  plaintiff,  appointed 
CBS  W.  F.  Maxreco  receiver  and  manager  on  giving 
aesarity.  The  corporation  appealed  against  the 
ofdera  made  by  Bidley,  J.,  and  North,  J. 

Femon  Smith,  Q.C.,  and  W.  F.  HamiUan,  for  the 
appeal,  dted  In  re  Pound,  8<m,  A  HtUchiM,  38  W.  B. 
1B»  42  Ch.  D.  402. 

Swinfen  Body,  Q.O,,  and  F.  Whinney,  for  the 
plaintilL 

W.  F.  HamiUon,  in  reply,  cited  Holmes  v.  Millage, 
41  W.  B.  SM,  [1898]  1  a  B.  651 ;  and  Oaskell  v. 
^tdng,  [1896]  1  Q.  B.  669,  44  W.  B.  Dig.  132. 

LuDlXT,  M.B.— In  this  case  it  appears  to  me  that 
tba  whole  cs»e  really  turns,  firat  of  all,  upon  the 
edmiaaihality  in  evidence  of  the  letter  of  the  16th  of 
October,  1897 ;  and,  aecondly,  utou  the  true  inference 
vhieh  ia  to  be  drawn  from  it.  l^ow,  before  I  come 
\q  that,  it  will  be  neceaaary  to  aay  a  few  worda  u^n 
■faat  I  will  call  the  bargain  between  the  parties. 
Iha  bargain  between  the  parties — that  is,  ^tween 
iM  debentore-holders  themselves  and  the  mortgagor 
■many.  The  mortgagor  company— that  is  to  say, 
ia  Maakelyne  British  Tvpewriter  Go.— wanted  to 
bnow  aome  money,  and  they  issued  debentures. 
fktf  are  the  mortgagora ;  and  amongst  othera  they 
■asd  d^tentnrea  to  this  London  and  Northern 
Mwnfaire  Corporation,  and  it  was  part  of  the 
laigaiB  between  that  corporation  and  the  Maakelyne 
toawiilM  (limited^  thi^  the  London  and  Northern 
ttenture  Corporation  should,  if  the  debenture* 
MBcy  became  payable,  have  the  right  to  appoint  a 
isaivar.  As  between  the  Debenture  Ck>rpcration 
id  the  Buntgagor  there  ia  nothing  more  to  be  said. 
kay  have  that  right,  and  burffained  for  it.  But  we 
■ve  to  eonaidar  on  whose  behalf  that  right  to 
ppeiiit  a  reoeiver  was  conferred.  It  was  not  con- 
ned on  the  London  and  Northern  Debenture  Cor- 
miioa  lor  theur  own  exclusive  benefit,  for  it  is  part 
t^  bargain  between  them  aud  other  persons  who 
llMCMid  money  upon  other  debentures  that  tiie  whole 
■MS  of  the  debentures  ahall  ran  k  pari  pauu.  Clause 
this.  Therefore  this  nght  for  which  the 
and  Northern  Debeutme  Corporation  have 
d  ia  a  right  which  they  are  bound  as 
themselves  and  other  debentore-holders  to 


exercise  for  the  advantage  of  the  debenture -holders. 
They  cannot  do  as  they  like  with  it.  They  are 
trustees  for  themselves  and  others  of  this  power  or 
this  right  to  appoint  a  receiver.  ^  Now  it  so  happens 
— and  this  is  the  peculiarity  of  this  case — that  there  is 
a  quarrel  between  themselves  and  those  others  for 
whom  they  are  trustees.  Mr.  Stuart  is  the  holder  of 
some  debentures.  He  says  that,  although  the 
London  and  Northern  Debenture  Corporation  have  a 
right  to  appoint  a  receiver — a  right  which  it  would 
be  extremely  difficult,  if  not  impossible,  for  the 
mortgagor  to  control — he,  Mr.  Stuart,  has  a  right 
to  control  it  if  he  finds  that  the  oorporation  are 
exercising  that  power  not  for  the  benefit  of  Mr. 
Stuart  and  other  debenture-holders,  but  for  the 
benefit  of  the  mortgagor  or  for  the  benefit  of  the 
corporation  as  holding  shares  in  the  mortgagor 
company.  He  says,  ai^  his  case  is  unanswerable, 
that  in  point  of  law  and  principle,  if  it  be  true  that 
this  ^wer  of  appointing  a  receiver  is  being  exercised 
not  m  the  int^est  of  all  the  debenture-holders,  but 
in  the  interest  of  the  mortgagor  and  in  the  interest  of 
the  corporation  as  shareholders,  he  has  a  right  to  ask 
the  court  to  interfere.  In  a  case  like  that,  the  juris- 
diction of  the  court  to  interfere  is,  it  seems  to  me, 
beyond  all  question.  It  is  not  contrary  to  the 
bargain,  quite  the  reverse;  it  is  to  enforce  the 
bargain  according  to  the  good  faith  and  real  meaning 
of  it,  and  Mr.  Stuart  is  perfectlv  justified,  if  he  can 
make  out  his  case,  in  coming  to  the  court  and  saying, 
"Control  the  London  and  Northern  Debenture 
Corporation  in  the  exercise  of  their  power  of  appoint- 
ment of  a  receiver,  and  appoint  a  receiver  for  the 
benefit  of  themselves  and  all  other  the  debenture- 
holders — that  is  to  say,  carry  out  the  iMMain  between 
me  and  the  other  deooiture-holders  and  the  London 
and  Northern  Debenture  Corporation  according  to  the 
true  meaning  and  construction  of  the  clause.''  That 
is  his  case ;  a  case  which  is  unanswerable  if  he  can 
prove  it.  There  cannot  be  a  shadow  of  doubn  about 
It.  Now  comes  the  proof  of  it.  The  proof  of  it, 
according  to  him,  is  this.  He  says  that  the  London 
and  Northern  Debenture  Corporation  are  really 
presided  over  bv  Mr.  Maclean.  He  says  that  Mr. 
Maclean  is  their  chairman  and  manager  in  these 
litigations  and  these  proo^ings,  and  he  is  their 
agent  in  these  matters.  Now,  is  that  true--that  is 
to  say,  is  there  evidence  of  it  P  Of  course  we  know 
nothing  except  from  the  evidence.  If  vou  read  Mr. 
Maclean's  two  a^davits  together,  which  I  have  done 
with  care,  it  appears  that  he  is  the  person  who  is 
acting  for  the  London  and  Northern  Debenture 
Corporation  in  giving  instructions  for  the  pro- 
ceedings which  have  been  instituted  and  carried  on. 
He  is  therefore  their  agent  for  such  purposes,  for  the 
purposes  of  conducting  these  litigations.  I  do  not 
mean  professionally,  of  course,  but  for  giving 
instructions  to  solicitors  and  so  on.  That  is  apparent 
from  his  own  affidavit,  especially  paragraph  6  of  the 
longer  affidavit,  but  there  are  other  paragraphs  in  the 
shorter  affidavit.    I  do  not  stop  to  read  them. 

Now,  you  find  Mr.  Maclean  writing  a  very  extra- 
ordinary letter  to  the  solicitors  of  the  Maskelvne 
Co.,  dated  16th  of  October,  1897.  Bear  in  mind  that 
before  the  14th  of  October,  1897,  the  London  and 
Nortiiem  Deboiture  Corporation  had,  pursuant  to 
the  power  conferred  upon  them  by  the  debenture, 
sent  in  a  demand  for  payment,  and  had  appointed 
Mr.  ikers  to  be  the  receiver.  That  is  what  they  had 
done.  Upon  the  same  day  Bidley,  J.,  had  appointed 
Mr.  ikers  upon  giving  security.  I  will  pass  that 
over  for  the  moment  Bearing  in  mind  what  the 
London  and  Northern  Debenture  Corporation  had 
done  by  the  autiioritv  and  instructions,  and  at  the 
instigation  (I  do  not  doubt),  of  Mr*  Maclean,  we  fln4 
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him  writiiig  this  letter :  <*  I  am  glad  to  find  that  70a 
approyed  of  the  appointmetit  of  Mr.  Akers  as 
receiver."  Kow,  that  standing  alone  is  ambignous. 
That  may  mean  the  appointment  by  the  court  of  Mr. 
Akers  upon  giving  security,  or  it  may  meim — ^and  I 
think  the  next  para^^ph  shows  that  it  does  mean — 
"  I  am  glad  to  nnd  uat  you  approved  of  the  ap^mt- 
ment  by  the  corporation  of  Ifr.  Akers  as  receiver." 
I  think  the  context  shows  that  ihiit  is  l^e  real  mean- 
ing of  it,  because  he  goes  on :  *'  We  were  reluctant  to 
iise  our  authority  as  debenture-holders " — which 
authority' they  had  used  in  appointing  Mr.  Akers  on 
the  14rh-r**  until  we  were  rorced  to  do  so  by  Mr. 
Stuart."  I  think  it  is  plain  that  there  he  is  speaking 
of  the  appointment  msule  by  the  corporation  of  Mr. 
Akers  on  the  14th ;  *'  and  we  have  only  intervened 
in  order  to  protect  our  own  interests  as  the  largest 
shareholders  in  the  company."  That  is  to  say ;  We 
have  appointed  Mr.  Akers  as  receiver,  not  to  protect 
our  co-debenture-holders  and  ourselves  in  the 
character  of  debenture-holders,  but  to  protect  our 
interest^  as  the  largest  shareholders  in  the  Maskelyne 
Co.  **  These  interests  are  the  same  as  those  of  the 
whole  body  of  shareholders."  Be  it  so,  but  this 
letter  convinces  me  that  Mr.  Akers  was  appointed 
by  the  London  and  Northern  Debenture  Corpora-, 
tion  not  in  the  interests'  of  ihe  debenture-holders 
at   all.      He,  goes    on:    "I   hope  it  may  still  be 

fossible  for  us  to  save  the  concern,"  and  so  on. 
regret  that  Mr.  Maclean,  who  is  abroad,  has  not 
had  an  opportunity  of  commenting  upon  this; 
but  we  can  oul^  act  upon  the  evidence,  and,  upon 
this  evidence,  it  appears  to  me  that  the  statement 
made  by  Mr.  Swinien  Esdy,  and  which  I  thought 
had  no  evidence  to  supx>ort  it  until  he  called  our 
attention  to  this  letter,  is  absolutely  made  out,  and  if 
so,  it  i&  not  only  within  the  jurisdiction  of  the  court, 
but  it  is  light  and  proper,  to  say  to  the  London  and 
Korthem Debenture  Corporation :  ''You  have  exer- 
cised your  power  not  lorUt  fide  for  the  purpose  of 
protecting  the  interests  of  yourco-debmturo-holders, 
but  f of  a  purpose  which  is  adverse  to  their  interests, 
and  it  is  competent  for  Mr.  Stuart  to  apply  to  the 
Court  for  the  acercise  of  its  jurisdiction;  and  it  is  fit 
aoid  proper  for  the  court  to  exercise  that  jurisdiction, 
and  protect  Mr.  Stuart  against  such  an  exeroise^  of 
the  x>ower,  by  appointing  a  receiver  itself.^'  I  have 
not  the  slightest  doubt  that  the  case  is  made  oiit 
upon  this  •  lettejr,  and  that  this  appeal  must  be  dis- 
missed. 

'CHrrnr,  L.J. — I  agree.  This  controversy  about 
th(i  receiver  is  not  a  question  between  mortgagor  and 
mortgagee,  but  it  arises  between  the  severed  mort- 
gagees—that  is,  the  several  debeuture-holders — ^them- 
selves. I  thiiik  that  in  such  a  suit  as  that  which  is 
instituted  by  Mr.  Sttiart,  the  suit  which  we  have 
before  us,  the  jurisdiction  of  the  court  to  appoint  iu 
a  receiver  its  own  officer  to  get  in  and  coUect  the 
assets  in  such  a  tose  as  the  present  is  unquestionable. 
Mr.  Stuart  is  one  of  the  equitable  mortgagees.  But 
it  is 'said  that  the  effect  of  the  court  appointiilg  its 
own.  officer  to  act  as  receiver  is  in  substance  to  set 
aside  a  bargain  which  has  been  come  to  between  all 
the  debenture-holders ;  and  that,  I  think,  is  the  real 
point  in  the  case.  Kow,  the  power  which  is  contained 
in  all  the  debenturiBS  is  clearly  not  a  power  to  be 
ext^rdsed  for  the  benefit  only  of  the  donees  of  the 
power — ^t hat  is,  the  "appellants.  I  have  never  1>efore 
BN^n'suoh  a  pk)wer  as  this  inserted  in  debentures. 
There  may  b^  cases,  but  they  have  not  come  under 
my  exptrienoe.  Generally  speakitag,  a  power  of  this 
kiiid  to  be  exercised  for  the  benefit  of  the  whole  body 
of  t^e  debentbre-holdtos  is^be  found  in  a  trustee 
dted'  of 'sottitf  kind  or  othet.    But,  on  tihe  face  of  tiid 


instrument  itself,  it  is  quite  dear  tiiat  this  is  not  t  esn 
in  which  the  sole  mortgagee  is  entitled  to  appoint  s 
receiver  as  against  his  mortgagor  so  as  to  esoam  from 
the  lial)iUty  of  entering  into  possession  and  odw 
liabilities.  It  is  a  power  agreed  to,  no  doubt,  by  ths 
mortgagor,  but  agre^  to  also  by  all  the  debentnra- 
holders,  and  unquestionably  l^e  power  is  a  fidneiary 
power — I  am  not  afraid  of  using  tiie  word-- and  it  ii 
essential  that  it  should  be  exercised  for  tiie  benefit  of 
all  the  debenture-holders.  It  must  be  exerased  Mi 
fide,  and  for  their  protection. 

That  brings  one  to  the  point  as  to  whether  ths 
respondents  on  this  appeal  have  made  out  thstr  gb86 
as  to  the  power  not  being  well  exercised  in  the  aeon 
of  not  being  exercised  for  the  common  benefit  of  all 
I  think  that  case  has  been  made  out  upon  the 
evidence.  For  the  reasons  the  Master  of  the  BqUs 
has  given  I  think  the  letter  in  controversy  of  the  I6th 
of  October,  1897,  is  admissible  as  against  the  appel- 
lants themselves ;  and  the  result  is  that,  the  power 
not  having  been  exercised  in  a  manner  whidi  the 
power  itself  required,  the  appointment  cannot  be  set 
up  as  a  bar  to  the  jurisdiction  of  the  court  Ko 
doubt  the  court,  whenever  it  finds  a  oontraot  erf  tkia 
kind,  in  the  exercise  of  its  discretionary  jozisdiotioii 
will  pay  great  attention  to  the  existence  of  sudi  a 
power.  It  appears  to  me  that  that  power  does  not 
oust  the  jurisdiction,  nor  does  it  control  it  heyood 
this,  that  it  is  proper  for  the  court,  in  the  exeroin  of 
its  discretion,  to  pay  regard,  and,  aoooiding  to  ths 
circumstances  of  the  case  to  pay  more  or  less  atten- 
tion to  it.  For  these^  reasons  I  agree  that  the  i^peal 
should  be  dismissed.    - 

. .  YAiTGHAir  WiLLUMBf  L.J.— I  agcee. 

Appeal  dUmUaed. 

Solicitors,  Bc^,  Blaker,  A  Hawea;  Chetskr  <ft  Oo. 


W^  iSautt  of  JuBttcf. 


Ohan.  Div. 
North,  J. 


j  Jan.  14,  a 

tn  re  Barker. 
Bayskshaw  v.  Barker,  (a.) 

Trustee— Breach  of  trust— Conversion  of  impropw  »•- 
vestments— Judicial  Trustee  Act,  1896  {69dk  GOVieL 
c.  35),  8.  3. 

A  trustee,  to  he  entitled  to  rdief  under  section  3  0/  ttc 
Judicial  Trustee  Act,  1896,  muait.act  both  homeMyoMd 
reasonably ;  the  mere  fact  thai  he  acted  honeatfyisMt 
sufficient, 

Oiigioating  summons. 

Wimam  Barker  by  his  will,  dated  the  24tii  of 
January,  1879,  appointed  his  wife,  Aime  Elisabsth 
Barker  and  another,  executors  and  trustees,  and. 
after  making  certain  bequests,  devised  and  bequeathed 
:  the  residue  of  his  estete  and  effects  unto  bis  trasteei 
upon  trust  that  his  trustees  or  trustee  should,  whsa 
they,  she,  or  he  should  in  tiieir,  her,  or  his  diaoretiA 
think  fit,  sell  call  in  and  convert  the  ^Mn*  ints 
money  and  invest  the  proceeds  in  manner  tfaereia 
,  mentioned  and  should  pay  to  his  wife  the  inoome  ol 
the  investments  or  the  income  of  his  property  mtfl 
sold  during  her  Ufe  or  widowhood,  and  m  case  of  her 
.mt&rrying  again  he  gave  her  an  annuity  of  £150  oat 
of  the  income,  and  directed  that  his  trustees  should 
divide  the  surplus  income  equally  between  his  childreo^ 
and  the  testator  declared  that  after  her  death  his 


(a.)  B^>orted  by  B.  SiLUDC,  Ssq.,-  BaRister-«t-La«.* 
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iNi  ihonld  hold  the  trust  f  imds  upon  the  tnuts  therein 
daoiired  in  iaTonr  of  the  testator's  children. 

The  testator  died  on  the  30th  of  Seotember,  1882, 
md  hii  will  was  dnly  proved  by  his  widow  alone. 

Some  of  the  investments  constituting  part  of  the 
testator's  estate  were  converted  by  the  widow  within 
syesr  o£  the  testator's  deaths  but  others  were  retained 
liy  her  on  the  advice  of  a  commission  agent,  an  old 
mend  of  the  testator's,  in  the  hope  that  they  would 
rise  in  value. 

The  plaintiff,  one  of  the  testator's  daughters,  and 
her  children  brought  an  action  in  1893  against  the 
widow  and  her  other  children  and  their  children  to 
have  the. liability  of  the  widow  determined  in  respect 
of  sny  loss  or  misapplication  of  the  testatcMr's  trust 
fimdi. 

By  an  order  of  compromise,  dated  the  4th  of 
Aogost,  1804,  the  court  stayed  all  proceedings  in  the 
■ud  action  upon  the  terms  therein  mentioned,  and 
thereby,  after  appointing  new  trustees,  directed  the 
ale  forthwith  of  certain  of  the  investments,  and 
gare  Hberty  to  the  trustees  to  postpone  at  their  dis- 
orstion  for  ox  months  the  sale  of  the  remaining 
iiifestments  retained  by  the  widow  as  above  men- 
tiened,  and  liberty  was  also  given  to  the  plaintiffs  to 
upplj  by  summons  in  the  action  for  the  determina- 
tvm  of  the  question  whether  the  widow  was  liable  to 
make  good  to  the  estate  of  the  testator  all  loss  which 
had  already  accrued,  or  which  might  hereafter 
iocnie,  1^  reason  of  not  having  converted,  inter  aHa, 
the  above-mentioned  investments. 

The  investments  were  sold  in  accordance  with  the 
isid  order.  On  the  22nd  of  January,  1897,  the 
court,  on  a  summons  taken  out  by  the  plaintiffs, 
declared  that  on  the  trufa  construction  of  the  testa- 
tor's will  his  residuary  estate  and  effects  ought  to 
have  been  sold  and  converted  at  the  expiration  of 
twelve  calendar  months  froni  the  date  of  his  death, 
and  directed  inquiries  as  to  the  loss  or  gain  resulting 
from  the  non-oonversion.  The  chief  clerk  certified 
that  the  loss  incurred  by  the  retention  of  the  invest- 
ments above  referred  to  amounted  to  £1,593.  This 
amount  would  be  reduced  to  £349  by  deducting  the 
gvn  whidh  had  accrued  from  the  other  investments, 
iriuch,  altiiough  kept,  had,  when  sold,  realized  a 
profit. 

^  The  present  summons  was  taken  out  by  the  plun- 
tifls  lor  the  determination  whether  the  widow  was 
hsUe  to  make  good  to  the  testator's  estate  the  loss 
which  had  accrued  thereto  by  reason  of  her  having 
pos^Kmed  the  conversion  of  the  investments  sold 
under  the  order  of  compromiee,  and  whether  she 
could  sat  off  the  gain  arismg  from  the  postponement 
d  the  other  investments  forming  part  of  the 
testator's  ertato. 

WaUer»  Home,  for  the  plaintiff,  referred  to  In  re 
Kay,  ante,  p.  74,  [1897]  2  Ch.  518,  and  submitted  that 
the  caae  did  not  come  within  the  Judicial  Trustee  Act, 
1896. 

A.  J,  ChiUy,  lor  other  beneficiaries. 

J.  Ofdetft  for  the  widow,  submitted  that  she  acted 
reaaonably  and  honestly,  and  referred  to  In  re  Twrner, 
45  W.  IL  495,  [1897]  1  Ch.  536 ;  InreBoherU,  76  L.  T. 
Bep.  479,  45  W.  B.  Dig.  55;  In  re  Stuart,  ante,  p.  41, 
[1897].  2  Ch.  583.  It  was  to  be  noticed  that  the 
testator  himself  had  selected  the  inveptoients,  and 
tiiat  there  had  been  a  profit  on  some  of  them. 

NoBTH,  J. — I  am  not  going  to  comment  on  the 
JiBdieial  Trustees  Act,  1896, 1  thoroughly  adopt  the 
aathdritiea  referred  to ;  but  a  trustee,  to  be  relieved 
*  section  3  of  that  Act  must  have  acted  honestly 
~  ly.  In  this  case  there  is  no  doubt  the 
honestly,  the  only  question  is  whether 


she  acted  reasonably.  The  chief  derk  has  found  the 
facts  in  a  somewhat  meagre  way.  There  is  nothing 
to  show  when  the  widow  consulted  the  commission 
agent ;  his  advice,  in  order  to  be  a  justification  at 
aU,  ought  to  have  been  obtuned  within  the  period 
within  which  she  ought  to  have  sold  the  invest- 
ments. It  may  well  1^  that  the  prices  of  the  shares 
rose  and  then  fell  again  during  the  years  that 
elapsed  since  the  testator's  death.  I  am  not  in  a 
position  to  say  that  keeping  the  shares  during  those 
years  was  reasonable.  The  conclusion  I  come  to  is 
that  it  was  not  a  reasonable  postponement  of  the  sale ; 
the  executrix  ought  to  have  consulted  a  solicitor. 
The  solicitor  might  have  advised  that  the  opinion  of 
the  court  should  be  taken,  and  the  court  might  have 
directed  what  was  to  be  done.  I  will  assume  that 
the  commission  agent  thought  it  a  reasonable  deal- 
ing with  the  shares  if  her  own  property ;  it  is  not 
conclusive  if  you  find  that  a  trustee  has  acted  with 
trust  property  as  he  would  with  his  own ;  that  is  a 
point  in  his  favour,  but  that  is  not  enouffh,  because 
what  might  be  reasonable  for  a  man  to  do  with  his 
own  property  might  not  be  a  proper  dealing  with 
trust  property.  I  do  not  see  my  way  to  relieve  the 
widow  from  liability  for  the  loss  of  the  £1,593,  but 
I  shall  not  require  her  to  pay  interest  on  that 
sum. 

Solicitors,  J,'  Banke  Pittman;  Simpson,  Palmer,  cfe 
Winder. 


Chan.  Div.    } 
Kekewich,  J. ) 


Jan.  14. 


In  re  MSDOWS. 
NosDS  V.  Bennett,  (a.) 

Copyholds — Tenant  for  life  and  remaindermen — Custom 
of  the  manor — Leases  for  lives — No  right  of  renevxd 
— Arbitrary  fines  on  renewal. 

A  tenant  for  life  of  a  manor  is  entitled  to  use  and 
enjoy  his  life  estate  according  to  the  custom  of  the  manor, 
and  although  he  is  seised  of  a  limited  interest  only,  yet 
as  lord  of  the  manor  he  may  grant  such  estate  as  is 
authorized  by  the  custom  of  the  manor,  notwithstanding 
that  the  interest  so  granted  may  continiie  longer  than  his 
own.  Accordingly,  where  it  is  the  custom  of  the  manor 
for  the  lord  to  grant  the  copyhold  lands  of  the  manor  on 
leasee  for  lives,  for  the  fines  on  renewal  to  be  arbitrary, 
and  for  the  tenants  to  have  no  right  of  renewal,  a  tenant 
fw  life  unimpeachable  for  waste  who  is  lord  of  the 
manor  can  grcmt  valid  leases  for  lives  to  the  tenants,  and 
is  entitled  as  against  the  remaindermen  to  the  whole  of 
the  moneys  received  by  him  in  respect  of  the  fines  on 
renewal  paid  to  him  by  the  tenants  during  the  continu- 
ance of  his  life  estate. 

Adjourned  summons. 

By  his  will  dated  the  7th  of  May,  1825,  Evelyn 
Philip  Medows  gave  and  devised  his  freehold  mes- 
suage and  premises  in  Charles-street,  Berkele^f- 
square,  unto  and  to  the  use  of  his  trustees  therein 
named  upon  trust  for  his  wife  and  her  assigns  during 
her  life,  and  after  her  decease  unto  and  to  the  use  of 
William  Heather  Norie  and  his  assigns  without  im- 
peachment of  waste,  with  remainder  to  the  trustees 
and  their  assigns  during  the  life  of  the  said  William 
Heather  Kone  upon  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first 
and  every  other  son  of  the  said  William  Heather 
Norie  in  tail  msle,  with  remainder  to  the  use  of  all 
and  every  daughter  cf  the  said  William  Heather 

{a,)  Reported  by  R.  J.  A.  M0&EI8ON,  Esq.,  Bar-* 
rister-at-Law. 
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In  be  Medows. 
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Korie  as  therein  mentioned,  and,  in  default,  which 
happened,  of  such  issue,  to  the  use  of  Evelyn  Harriet 
None,  Ann  None,  and  Frances  None,  the  daughters 
of  John  WiUiam  None,  or  such  of  them  as  should  be 
living  at  the  testator's  death  equally  share  and  share 
alike  as  tenants  in  common  in  tail  general  with  cross- 
remainders  between  them  in  like  tail  general,  with 
divers  remainders  over.  The  testator  empowered  his 
wife  during  her  life,  and  William  Heather  None 
while  he  was  in  possession  of  the  said  house,  under 
the  above-mentioned  limitations,  to  grant  any  lease 
thereof  for  any  term  not  exceeding  twenty-one  years 
at  the  best  approved  rent  and  in  all  other  respects 
upon  the  usual  terms  of  granting  leases  of  property 
under  similar  circumstances.  And  the  testator  gave 
and  devised  all  manors,  messuages,  farms,  luids, 
tenements,  and  other  hereditaments  vested  in  him  in 
reversion  as  the  riffht  heir  of  his  late  unde.  Sir 
Sidney  Medows,  on  failure  of  the  limitations  created 
by  his  will  and  all  other  his  real  estates  unto  and  to 
the  use  of  such  person  and  persons,  and  for  such 
estate  and  interest,  and  upon  and  for  such  trusts, 
intents  and  purposes,  and  with  such  power  of  leasing 
and  in  all  otner  respects  in  such  manner  and  form  as 
were  thereinbefore  expressed,  declared,  and  con- 
tained of  and  conceminff  his  said  freehold  messuage 
and  premises  in  Charles-street,  Berkeley- square, 
aforesaid.  And  the  testator  directed  that  the  persons 
beneficially  entitled  to  possession  should  take  the 
name  and  quarter  the  arms  of  Medows. 

The  testator  died  in  July,  1826,  and  his  will  was 
duly  proved  in  the  Prero^tive  Court  of  Canterbury. 

The  testator's  widow  died  on  the  26th  of  November, 
1861. 

On  the  16th  of  February,  1864,  the  ultimate 
limitations  to  the  right  heirs  of  Sir  Sidney  Medows 
contained  in  his  will  took  effect,  and  the  real  estate 
thereby  devised  became  subject  to  the  uses  of  the 
said  will  of  Evelyn  Philip  Medows.  The  real  estate 
comprised,  inter  alia,  the  lordships  of  the  manors  of 
Penton  Mewsey  and  Chute,  in  the  counties  of  Wilts 
and  Hants. 

On  the  22nd  of  August,  1864,  William  Heather 
Norie  assumed  the  name  and  quartered  the  arms  of 
Medows. 

Evelyli  Harriet  Norie,  Ann  Isabella  Norie  (in  the 
will  cculed  Ann  Norie),  and  Frances  Norie  survived 
the  testator.  Ann  tsabella  Norie  married  James 
Potter,  and  died  on  the  31st  of  October,  1872, 
leaving  William  Potter,  her  eldest  son,  surviving  her. 
William  Potter,  with  the  consent  of  William  Heather 
Medows,  as  protector  of  the  settlement,  disentailed 
his  share  on  the  18th  of  October,  1877,  and  died  on 
the  29th  of  November,  1886,  having  by  his  will 
dated  the  23rd  of  May,  1874,  devised  and  bequeathed 
all  his  residuary  estate  (comprising,  inter  alia,  the 
disentailed  lands)  to  his  trustees  upon  trust  for  sale. 
Frederick  Lewis  Edwards  and  Bichard  Cummin gs 
Gleed  were  the  present  trustees  of  William  Potter's 
wiU. 

Willliam  Heather  Medows,  the  tenant  for  life,  died 
in  the  month  of  December,  1896. 

It  appeared  from  the  evidence  that  in  both  the 
manors  of  Penton  Mewsey  and  Chute  it  had  been  the 
custom  for  the  lord  to  grant  to  the  tenants  leases  for 
lives,  but  the  fines  for  renewal  on  the  falling  in  of 
the  lives  were  arbitrary  and  the  tenants  had  no  right 
of  renewal. 

The  lord  had  always  appropriated  to  his  own  use 
the  whole  of  the  fines. 

William  Heather  Medows  while  tenant  for  life  had, 
as  lord  of  the  manor,  granted  leases  for  lives,  and 
received  the  fines  in  accordance  vrith  the  above- 
mentioned  custom,  and  at  the  date  of  his  death  he 
had  received  the  following  sums — namely,  £1,351 — 


for  fines  on  renewal  in  respect  of  the  manor  of 
Penton  Mewsey  comprising  198  acres,  2  roods,  and  17 
perches  of  copyhold  tenement,  and  yielding  quit 
rents  amounting  to  £4  13s.  8d.,  and  £205  for  fines  on 
renewal  in  resnect  of  the  manor  of  Chute  comprising 
31  acres,  1  rooa,  and  4  perches  of  copyhold  ten 
and  yielding  quit  rents  amounting  to  10s.  4d. 

On  the  26th  of  July,  1897,  the  remaini 
joined  in  selling  the  manor  of  Penton  Mewa^y,  and 
the  particulars  and  conditions  of  sale  contained  a 
statement  of  the  terms  on  which  the  oc^yhold 
tenements  were  held,  and  the  property  wi 
subject  to  the  grants  to  the  tenants. 

The  manor  of  Chute  had  not  yet  been  sold. 

This  was  a  summons  taken  out  by  the 
trustees  of  William  Potter*s  will  against  the  emontrix 
of  the  tenant  for  life  in  a  creditor's  action  for  tlis 
administration  of  his  estate,  for  the  determinatacin  of 
the  question  whether  the  estate  of  the  tenant  for  liis 
was  entitled  to  the  whole  of  the  fines  received  by  him 
or  whether  a  portion  thereof  belonged  to  the  zemaiii- 
dermen. 

Similar  claims  had  been  raised  on  behalf  of  te 
other  remaindermen  and  were  still  pending. 

Sebastian,  for  the  remaindermen.— The  qaertimi  is. 
Are  the  amounts  received  for  fines  by  the  tenant  lor 
life  charffeable  against  him,  or  can  his  estate  retain 
them  P  The  tenant  for  life  was  not  entitled  to  pot 
all  the  fines  into  his  pocket,  the  remaJndecmsn 
ought  to  get  a  share  of  them,  for  their  property  has 
beoi  impoverished  by  the  grant  of  these  leases  at 
almost  nominal  quit  rents.  These  fines  should  bs 
treated  as  capital  and  not  income.  The  tenant  for 
life  was  not  empowered  by  the  testator's  will  to  giant 
these  leases,  he  was  not  obliged  to  renew,  for  the 
tenants  had  no  right  of  rene^ral,  and  the  finee  wen 
arbitrary;  for  these  reasons  the  decision  in  Brif' 
stocke  V.  Brigetocke,  8  Ch.  D.  357,  26  W.  B.  Bi^.  214, 
does  not  apply  to  this  case,  and  the  fines  must  not  be 
treated  as  income  only.  The  tenant  for  life  should 
have  granted  common  law  leases  of  the  lands* 

Bathurst,  for  the  executor  of  the  tenant  for  Ule.— 
There  are  two  questions  which  arise  namely,  had 
the  tenant  for  life  power  to  grant  these  leases  t  and 
had  he  any  right  to  do  so  P  In  the  fixat  plane,  tin 
usual  way  to  enjoy  the  copyhold  lands  of  a  manor  is 
by  j^ranting  them  m  zetnm  for  fines,  heiiots,  &o.  la 
raiven  on  Ocpy holds  there  is  the  following  paaaags 
on  p.  91  of  the  4th  edition:  **The  law  does  not 
regard  either  the  <}uality  of  the  person  of  the  lord  or 
the  quantily  of  his  estate ;  for  although  he  be  not 
sui  juris,  or  be  seised  of  a  limited  interest  only,  yet 
may  he  make  a  voluntary  grant  in  fee,  or  for  saoh 
estate  as  is  authorized  by  the  oustom  of  the  manor, 
which  grant  would  be  good  notwithstanding  tiie 
interest  granted  should  continue  longer  than  that  of 
the  lord."  Accordinglv  there  was  power  in  tiia 
present  case  to  ^rant  these  leases.  The  tenant  for 
life  was  also  entitled  to  grant  them,  for  he  was  not 
impeachable  for  waste,  and  the  evidenoe  shows  thai 
for  1-00  years  it  had  been  customary  to  enjoj  the 
manor  in  this  way.  Where  fines  are  received  m  tiis 
ordinarv  and  customary  enjoyment  of  a  manor  those 
fines  belong  to  the  lord  of  the  manor :  Earl  Cbtoigf  v. 
Welleeley,  14  W.  B.  528,  35  Beav.  635.  William  Heather 
Medows  was  tenant  for  life  of  this  property,  one  of  the 
incidents  of  which  was  that  the  lord  of  tiia  manor 
could  exercise  this  power  of  granting  Inasos.     The 

Suit  rents  and  heriots  were  fixed  by  the  onstoBs  of 
tie  manor,  and  consequently  the  lord  would  not  have 
got  a  higher  rent,  even  if  he  had  not  t^en  the  finsa 
Under  ecclesiastical  leases  the  fines  were  taken  by  tiM 
tenant  for  life,  and  the  same  principle  applies  m  this 
case.    If  common  law  leases  had  Wn  granted,  ths 
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In  bb  Msdows.--In  bb  ToicLnrsoK. 


High  Ooubt. 


tenora  of  the  property  would  ha^e  been  changed 
aod  the  copyhold  extmgoished.  The  remaindermen 
have  recently  sold  the  manor  of  Penton  Mewsey 
ml^jeot  to  those  leases,  they  must  therefore  be  taken 
to  have  adopted  them  and  acknowledged  their 
TsMty. 

8Aa$Uan,  in  reply. — ^In  Earl  OowUy  ▼.  Welhaley 
the  grants  were  made  by  the  trustees,  and  the 
tnistees  therefore  would  be  in  a  different  position  to 
that  of  tenant  for  life  in  the  present  case.  Earl 
Coioleifv^  Wdie$ley  was  not  even  referred  to  in  the 
jodgments  in  Brig$tocke  ▼•  Brigsiocke,  The  remain- 
dermen sold  snbject  to  the  leases  in  order  to  avoid 
possible  litigation  with  the  tenants ;  they  in  no  way 
mtsiided  to  acknowledge  the  right  of  the  tenant  for 
life  to  grant  tiiose  leases. 

KjULiwiuu,  J. — ^This  gentleman,  Mr.  William 
Heather  Medows,  against  whose  estate  the  claim  is 
made,  was  tenant  for  life  under  a  settiement  which 
coBDpiised  a  manor ;  therefore  during  his  life  he  was 
knd  of  that  manor.  As  lord  of  the  manor  he  granted 
leases  for  lives,  reoeiTin^  fines  for  renewal  of  the 
leases.  The  question  which  I  have  to  decide  is,  Ts 
he  entitled  to  hold  those  fines  for  his  own  bendit  P 
Are  the  remaindermen  entitled  to  say  that  a  portion 
of  the  fines  belongs  to  them  P  The  remainaermen 
have  only  one  way  of  stating  their  case.  The  tenant 
ior  life,  though  not  a  trustee,  occupies  a  certain  legal 
pootian  towards  the  remaindermen  inasmuch  as  lie 
oan  only  use  his  powers  for  the  benefit  of  the  remain- 
denuen.  If  he  destroys  the  inheritance  he  is  respon- 
bUs,  heoacue  its  preservation  is  a  part  of  his  duty  as 
teaant  lor  life.  He  had  power  to  grant  these  renewals 
as  kid  of  tlie  manor.  The  custom  of  the  manor  was 
toienew,  and  any  lord  could  say  that  it  was  his  right 
aoooidiiiff  to  the  oustom  to  grant  those  renewals  by 
Tirtoe  of  his  lordship  during  his  life. 

I  think  the  passage  read  by  Mr.  Bathurst  from 

SoEiven  to  be  right,  and  that  the  law  does  not  concern 

itself  about  his  estate  so  long  as  he  is  lord  of  the 

maiiar,  and  that  the  tenant  gets  a  gpod  title  according 

to  the  law  of  the  manor.    It  was  said  that  he  ought  to 

have  granted  oommon  law  leases,  but  it  has  not  been 

shown  that  he  ought  to  do  anything  of  the  kind.    He 

did  use  his  legal  position  to  grant  those  leases,  and  if 

that  waa  wrong  he  would  be  aocountable  to  the  remain- 

denuen*    Whether  he  is  or  not,  is  the  question  which 

I  have  to  decide.    He  was  not  impeachable  for  waste. 

I  do  not  rely  overmuch  on  that  fact,  and  I  am  not 

sore  how  it  applies  to  a  matter  of  this  kind.    I  think 

the  proper  view  is  that  the  tenant  for  life  is  entitled 

to  use  and  enjoy  his  life  estate  according  to  the 

eastom  of  the  manor.    That  certainly  is  the  proper 

view  where  the  question  arises  in  resf>ect  of  timber, 

and  as  regards  those  estates,  common  m  this  country, 

where  woods  have  to  be  out,  it  is  nght  that  they 

dioald  be   out  and  the  tenant  for  life   receive  the 

proftta.    In  the  present  case  the  position  of  the  tenant 

lor  file  was  to  do  what  was  feir,  nght,  and  reasonable. 

Hie  has  aoted  aooording  to  the  custom  of  the  manor, 

nd  he  could  not  have  aoted  otherwise  so  far  as  I  can 

sss.    la  the  exercise  of  his  leffal  power  he  has  put 

iBoney  Into  his  pocket.     In  so  doing  he  was  actmg 

sooordini^  to  the  custom  of  the  manor,  and  on  this 

gioand,  and  bearing  in  mind  that  he  was  also  unim- 

peaehablo  for  waste,  I  think  he  was  entitled  to  the 

whole  of  those  moneys. 

SolioitoiB,    Jfonon  <ft  Som;    Dawson^    BenneU,  A 


Dec. 


Chan.Div.    ) 
Kekewich,  J.  J 

In  re  Tomunson. 
TOMLINSOIf  v.  Andbbw.  (a.) 

Will— Lecuehalds— Legal  tenant /or  life—B^maindermen 
— Liability  for  rent  and  repairs. 

The  legal  tenant  for  life  of  a  Uaaehold  house,  which  was 
bequecUhed  directly  {without  the  intervention  of  trustees) 
to  one  for  life  and  then  over,  is  not,  in  the  absence  of 
further  provision,  liable  to  pay  the  rent  reserved  by,  or 
perform  the  covenants  contained  in,  the  lease  by  which  tJie 
house  ums  demised  to  the  testator. 

In  re  Courtier,  35  W.  R.  85,  34  Ch.  D.  136 ;  In  re 
Baring,  41  FT.  R.  87,  [1893]  \  Oh.  Ql ;  and  In  re 
Redding,  45  W.  R.  467,  [18^7]  1  Ch.  876,  discussed. 

Adjourned  summons. 

By  his  will  dated  the  19th  of  January,  1891,  Charles 
Tomlinson  gave  and  bequeathed  to  his  niece,  Mary 
Tomlinson  {inter  alia),  "  the  house  in  which  we  now 
reside,  No.  7,  North-road,  Highgate,  together  with 
the  furniture,  books,  plate,  pictures,  &a,  therein 
contained,  for  the  term  of  her  natural  life,  and  after 
her  death  to  go  to  Gheorge  Andrew  and  his  wife,  my 
niece,  Mary  Andrew,  for  their  benefit  and  that  of  their 
family  of  children." 

The  testator  appointed  Mary  Tomlinson  and  George 
Andrew  his  executors  and  residuary  legatees. 

In  a  letter  to  Mary  Tomlinson  dated  the  20th  of 
June,  1894,  which  was  admitted  to  probate,  as  a 
coditdl  of  his  will,  the  testator  wrote  as  follows :  "  I 
leave  you  in  absolute  possession  of  the  house  and 
furniture  and  monetary  residue  for  the  remainder  of 
your  life." 

The  house  referred  to  was  a  leasehold  house  held 
by  the  testator  under  an  indenture  of  lease  dated  the 
28th  of  December,  1867,  for  the  term  of  ninety  years 
from  the  25th  of  December,  1867,  at  a  yearly  rent  of 
£10.  The  lease  contained  the  usual  covenants  by  the 
lessee  to  pay  the  rent,  rates,  and  taxes,  to  insure, 
keep  in  repair,  and  paint,  and  to  deliver  up  at  the 
end  of  the  term  in  good  and  substantial  repair. 

Neither  tiie  will  nor  codicil  contained  any  provisions 
relating  to  the  house  other  than  those  above  stated. 

The  testator  did  not  appoint  trustees  of  his  will. 

He  died  on  the  15th  of  February,  1897,  and  his 
will  and  the  above-mentioned  letter  were  duly  admitted 
to  probate. 

This  was  a  summons  taken  out  by  Mary  TomlLason 
for  the  determination  {inter  alia)  of  the  following 
question — ^namelv,  whether,  upon  the  true  construc- 
tion of  the  wul  and  codicil,  the  plaintiff,  Mary 
Tomlinson,  as  tenant  for  life,  was  liable  to  pay  the 
rent  reserved  by,  and  perform  the  covenants  by  the 
lessee  contained  in,  the  said  lease  under  which  the 
said  house  was  held,  or  by  whom  the  same  ought  to 
be  paid  and  performed  F 

Cann,  for  the  phuntiff.— The  tenant  for  life  is 
entitied  to  enjoy  the  house  free  of  rent  and  without 
any  liability  for  repairs  under  the  covenants  in  the 
lease  :  In  re  CouHier,  35  W.  B.  85,  34  Ch.  D.  136, 
and/n  re  Baring,  41  W.  B.  87,  [1893]  1  Ch.  61.  In 
re  Redding,  45  W.  B.  457.  [1897]  1  Ch.  876,  was  a 
case  upon  the  construction  of  a  particular  will,  and 
does  not  apply  to  tiie  present  case. 

H.  Terrell,  Q.C.,  and  F.  S.  Oswald,  for  the  defen- 
dants George  and  Mary  Andrew. — This  is  a  case  of  a 
specific  bequest  of  the  legal  estate  to  the  tenant  for 
life.  In  the  cases  cited  the  leaseholds  were  bequeathed 
to  trustees,  and  therefore  those  cases  do  not  apply. 

(a.)  Beported  by  B.  J.  A.  Mo&bibon,  Esq.,  Barrister- 
at-Law. 


doo 
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Ik  bb  Tomlinson.— In  bb  Duthy  akd  Jbbson's  Coittbaot. 


High  Ooxm, 


If  the  legal  tenant  for  life  does  not  do  the  repairs, 
who  can  repair  ?  The  ezeoutors  cannot  enter  on  the 
property  to  do  them.  In  re  Hotehkya,  34  W.  B.  669, 
32  Gh.  D.  408,  does  not  apply,  for  that  was  a  bequest 
to  trustees.  The  executor  is  not  liable  in  the  case  of 
a  specific  bequest:  HicMing  v.  Boyer,  3  Maa  & 
G.  635. 

A,  W.  Eowdm  and  PaU%s%on^  for  other  parties. 

Keeewioh,  J.— The  argument  on  behalf  of  the 
respondents  has  turned  n^dnly  upon  the  distinction 
between  the  present  case  and  &e  cases  of  In  re 
Courtier y  In  re  Bartng,  and  In  re  Bedding.  It  is  said 
that  in  each  of  those  cases  there  was  a  bequest  of  the 
leaseholds  to  trustees,  but  that  in  the  present  case 
there  is  a  direct  gift  to  the  legatee,  the  nf t  being : 
''I  bequeath  to  my  niece,  Maxv  TomJinsou,  the 
house  in  which  we  now  reside,  No.  7,  North- road, 
for  the  term  of  her  natural  life."  It  is  said  that 
this  must  be  a  gift  cum  (mere^  and  all  the  more  so 
because  there  are  no  trustees,  no  persons  to  inter- 
vene, no  persons  having  the  legal  estate  vested  in 
them  to  enable  them  to  perform  the  covenants  in  the 
lease.  The  answer  to  that  is,  to  my  mind,  that  this 
being  a  lease  granted  to  the  testator,  he  was  liable 
to  perform  the  covenants  of  the  lease,  and  he  was 
liable  to  pay  the  rent  and  to  keep  in  repair.  This 
liability  is  now  a  burden  on  his  estate,  and  his 
executors  are  bound  to  discharge  the  liability  and  to 
see  that  it  is  discharged.  If  the  executors  plead 
jlUne  (uhninietravit,  then  the  remedy  is  against  the 
the  legatees,  but  otherwise  the  executors  would  be 
Hable  in  an  action  on  the  covenants,  and  if  they  are, 
there  is  no  substance  in  the  argument  that  they  can- 
not go  upon  the  property  to  do  the  repairs.  They  are 
entiUed  to  say  to  the  tenant  for  life  that  they  must 

S;o  on  to  the  property  to  do  them.     That  argument 
oes  not,  in  my  opinion,  differentiate  the  present  case 
from  those  cases  which  have  been  cited  to  me.     That 
being  so,  ought  I  to  reconsider  the  view  that  I  took 
in  In  re  Baring  of  the  decision  in  In  re  Courtier  ?    I 
am  bound  to  do  so  because  of  l^e  judgment  in  In  re 
Bedding^  when  Stirling,  J.,  though  not  differing  from 
my  opinion  in  In  re  Baring  so  far  as  the  decision 
rested  on  the  language  of  the  particular   will,  yet 
said  that  he  thought  I  took  a  wrong  view  of  the 
language  used  by  l^e  Court  of  Appeal   in  In  re 
Courtier.    1  have  had  an  opportuni^  of  looking  at 
Stirling,  J.'s,  remarks  in  In  re  Bedding,  and  I  must 
say  that,  thoup;h  he  may  be  right,  to  my  mind  he  is 
not  so  conclusively  right  that  I  ouffht  to  depart  from 
what  I  said  of  In  re  Courtier  when  I  was  giving 
judgment  in  In  re  Baring.    What  Stirling,  J.,  says 
is  this :  "  Certainly  in  point  of  decision  In  re  Courtier 
does  not  cover  the  present  case,  because  it  was  exclu- 
sively directed  to  the  question  whether  l^e  tenant 
for  life  was  bound  to  discharge  the  liabilities  in 
respect  of  repairs  to  property  which  had  accrued  at 
the  death  of  the  testator.    The  decision  of  the  Court 
of  Comrt  of  Appeal  was  directed  to  that  and  nothing 
else,  for  it  seems  to  me  that  when  the  judgments  are 
looked  at  that  was  the  sole  question  which  the  Court 
of  Appeal  dealt  with."    I  have  read  the  judgments 
of  the  Court  of  Appeal  again,  and  I  think  I  see 
what  Stirling,  J.,  means,   and  there  ia  no  doubt 
a    good     d«J     to     justify     his    conclusion,    but 
with  great    respect    I    do   not   think   that   there 
is  enough   to  support  the  construction   which   he 
puts  upon  the  judgments.      Cotton,    L.J.,    says : 
"  The  widow  has  kept  them  ** — t.e.,  the  leaseholds, 
''  in  the  same  state  as  they  were  in  at  tJie  testator's 
death,  but  declines  to  put  them  in  such  a  state  of 
repair  as  to  satisfy  the  covenants  in  the  leases,"  and 
then  a  little  further  on  he  says  :  ''  But  it  is  said  that 
if  the  widow  is  to  have  the  right  to  possess  the  lease- 


holds in  specie  during  her  lifetime  she  is  boimd  to 
spend  her  money  in  putting   them   into  snffiniiwt 
repair  to  satisfy  the  covenants  of  the  leases.    I  tUnk 
that  there  is  no  such  oUigation  on  her.    She  is  not 
bound  to  the  landlords  under  the  covenants;  tin 
trustees  are  bound,  and  it  is  their  duty  to  repair  the 
houses  in  accordance  with  the  covenants  in  the  Ibsm 
out  of  the  carnue  of  the  estate."     What  the  kid 
justice  says  is  tnat  the  widow  was  not  bound  to  igmd. 
her  money  in  satisfying  the  covenants ;  he  does  not 
say  that  while  tenant  for  life  she  had  satisfied  thon 
covenants  by  keeping  the  leaseholds  in  the  state  of 
repair  in  which  they   were  at  the  testatoc's  deatL 
Further  on  in  his  judgment  he  says:  ''Tbeieisno 
rule  of  law  that  the  tenant  for  life  is  boond  to  do 
these  repairs  out  of  the  rents  and  profits."    It  Man 
to  me  that  the  judgments  also  of  Bowen,  L.J.,  and 
Fry,  L.J.,  do  not  necessarily  point  to  the  UaUliiy  of 
the  tenant  for  life  in  respect  of  the  state  of  repair  at 
the  testator's  death,  but  do  deal  with  the  gounl 
liability  to  repair  under  the  covenants.     As  I  undflr- 
stand  the  decision,  I  think  the  tenant  for  life  is  not 
bound  to  do  anything  at  any  time  to  the  leasehoidB* 
The  testator's  estate  seems  to  me  t6  be  subject  to  the 
liability  of  executing  the  necessary  repairs  upon  na 
terms  as  will  be  fair  for  both  the  tenant  for  life  and 
remaindermen,  as  was  pointed  out  in  In  re  HM' 
hye.      I  think  I  am  bound  t6  adhere  to  the  ivm  I 
took  of  In  re  Courtier  in  in  re  Baring,  and  to  dsBMe 
this  question  on  the  general  law.    It  is  said  thattti 
case  before  Lord  Truro  of  HickUnp   t.    Bojfer,  ■ 
applicable.    I  do  not  intend  to  critidae  that  ca8^  for 
I  am  bound  to  follow  In  re  Courtier,  whidi  I  mm 
take  as  my  guide.     I  therefore  hold  that  this  lady, 
the  tenant  for  life,  is  not  bound  to  do  any  of  tlM 
repairs  or  pay  the  rent  under  the  covenants  in  tae 
lease. 

SolidtoTB,  C.  Sawhridge  A  Bon. 


Dec.  14,  16;  Feb.  12. 


Chan.  Div.  1 
Bomer,  J.  j 

In  re  PxJTHY  Ajn>  Jbssok'b  Contbaot.  (a.) 
Vendor  and  purchaeer^Com^pU^ion-^AgreemaUU 
accept  *'beit  title  the  vendore  can  give^'^Detn 
doited  vfUh  mortgageee— Vendor' a  duty  ^  *«• 
over—Easpenee  of  obtaining-^Conveyandng  and  L«i 
0/  Property  Act,  1881  (44  A  45  Vict,  c  41),  s.  8,  w*- 
section  6. 

The  Conveyancing  and  Law  of  Property  Ad,  1881, «. 
3,  auh'iection  (6),  concerns  the  esqpenses  of  *'prodw^ 
and  inspection "  of  doeumenU,  but  does  not  afed  m 
ordinary  right  of  a  purchaser  on  completion  to  ham  tte 
title-deeds  handed  over  to  him. 

A  special  contract  tliat  the  purchaser  is  to  axcefi  m 
lest  title  that  the  vendor  can  give  does  not  take  away  MM 
right,  and  the  mere  fact  thai  obtaining  the  deeds  for  » 
purpose  of  handing  them  over  on  compleiion  may  cmttf 
the  vendor  trouble  and  expense  is  no  answer  to  a  reqem- 
tion  founded  on  this  right. 

Held,  accordingly,  that  the  vendors  of  a  house  i«*J 
such  a  special  contract  were  not  in  a  position  amfcry 
contract  or  otTuBnoise  to  rrfuse  compliance  with  a  wjin** 
tion  that  certain  title-deeds  in  the  possession  qf  sctie&tn 
who  had  acted  for  the  mortgagees  of  a  former  am$0 
should  be  handed  over  to  the  purchaser  on  oon^^Mos* 

Summons.  *      .j 

This  was  an   application  under  the  Vendee  aoa 


(oO  Eeported  by  J.  F.  Walet,  Ksq.,  Bartister-«t- 
Law. 
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HlOH  OOXTBT. 


In  be  Duthy  akd  Jesion's  Contbaot. 


High  Ooukt. 


Ptaiduuer  Act,  1874,  by  Herbert  A.  Dathj,  William 
B.  Dnthy,  and  F.  E.  Duthy,  tbe  yendors  of  a  free- 
hold house.  No.  32,  Pagei-street,  Soathampton,  for 
i  declaration  that  a  good  title  to  the  property  had 
been  ihown  in  aooordanoe  with  the  oontract  for  sale 
dated  the  18th  of  January,  1897.  The  instrument 
contsining  the  oontraot  was  in  the  following  terms — 
m.,  "  Beoeived  the  18th  day  of  January,  1897,  of 
lb,  fiobert  Wm.  Jesson  the  sum  of  £10  as  a  deposit 
md  in  part  payment  of  the  sum  of  £480  for  the 
ptrehase  of  a  freehold  dwelling-house  and  premises, 
Ko.  32,  Faget-street,  Southampton.  The  purchaser 
toacGcpt  the  best  title  the  vendors  can  giye.  The 
purchase  to  be  settled  on  or  before  the  1st  day  of 
Fehmaiy  next.  The  vendors  to  give  the  purchasers 
a  bond  of  indemnity  against  any  daim  of  Oeorge 
Houy  Duthy,  who  has  not  been  heard  of   for  the 

K;  thirty-two  years,  at  their  expense.  (Signed) 
bert  Duthy,  William  B.  Duthy.  I  agree  to 
Donhase  on  the  terms  above  mentioned,  the  18th  of 
Jasaary,  1897.    (Signed)  Bobert  W.  Jesson." 

It  appeared  that  Qeorge  Henry  Duthy    the  elder, 

purefaased  the  property  in  1846.    In  1847  he  made  a 

post-nuptial  settlement  of  certain  moneys  in  favour 

of  his  wife  and  children,  the  trust  of   corpus  (in 

ddiaolt  of  appointment  under  certain  powers  oon- 

tafaied  in  the  settlement)  being  for  the  children  of 

Ifr.  and  Mrs.   Duthy  living  at  the  death  of  the 

nrmor  of  them   in    equal   shares.     In    1848   he 

Boitgaffed  the  property  to  the  trustees  of  this  settle- 

lunti  oi  whom  there  were  two,  to  secure  £300  and 

interest.    In  1862,  one  of  these  trustees  having  died, 

another  tmstee  was  appointed  in  his  place,  but  the 

Bortsige  was  not  transferred  to  the  new  trustee,  and 

vonld  seem  to  have  remained  vested  in  the  survivor 

of  the  original  trustees  until  his  death,  which  took 

place  subsequent  to  this  appointment.    The  settlor 

died  in  1890,  having  by  his  will  dated  in  1847  in 

cffsct  directed  his  estate  to  be  divided  amongst  all  his 

ehfldzen  on  their  attaining  the  age  of  twenty-one 

yean,  and  his  widow  dira  in  1892.    The  vendors 

were  the  surviving  children  of  the'settlor  (other  than 

George  Henry  Duthy). 

On  the  21st  of  January,  1897,  an  abstract  of  title 
vas  delivered  to  the  pimshaser,  commencing  vnth  a 
Qonveyance  dated  the  6th  of  November,  1894, 
bjWm.  B.  Duthy  and  F.  E.  Duthy  of  their  res- 
pective interests  in  the  property  to  Herbert  A.  Duthy. 
Aieqnisition  was  made  on  behalf  of  the  purchaser 
askiDg  that  the  earlier  title-deeds  should  he  handed 
over  on  completion.  But  the  vendors  decUned  to 
comply  with  tnis  requisition,  on  the  ground  that  the 
solicitors  who  had  acted  for  the  mortgaeees  declined 
to  band  these  deeds  over,  and  that  the  tifle  abstracted 
vas  the  beet  title  l^t  the  vendors  could  give,  and 
ultimately  took  out  the  above  summons. 

The  earlier  title  had  been  disclosed  to  the  purchaser 
bsiore  the  oontraot  was  entered  into,  ana  he  was 
iafbrmed  at  the  same  time  that  the  mortgage  had 
been  paid  off,  and  that  the  earlier  title-dee£  were  in 
fte  posMitton  of  the  mortagees'  solicitors. 

Famodly  Q.C.,  and  Mark  Bomer^  for  the  summons. 
-*-The  earHer  documents  of  title  are  not  in  the  vendors' 
jwsseesiijn,  and  the  Conveyancing  and  Law  of  Pro- 
perty Aot,  a.  3  (61  throws  the  expense  of  producing 
ttem  on  the  purchaser :  In  re  Shtc^rt  and  Olivant  and 
SeadanU  Contrad,  44  W.  B.  610,  [1896]  2  Gh.  328. 
the  inabili^  of  the  vendors  to  obtain  the  documents 
irould  not  In  any  case  be  an  objection  to  their  title 
[eee  the  Vendor  and  Purchaser  Act,  s.  2  (iii.) ),  but 
the  pnrchaeer  having  agreed  to  aocept  the  best  title 
vhich  the  vendors  can  give  cannot  now  raise  any 
ibjeetion  on  this  ground. 

NtviUt^  Q.C,  and  ^af^an^.^-This  is  not  a  matter  of 


title,  and  the  special  contract  as  to  title  does  not  apply. 
The  vendors  are  bound  to  produce  the  documents  in 
question  on  completion  for  delivery  to  the  purchaser, 
and  they  are  not  relieved  from  this  duty  either  by  con- 
tract or  by  statute.  The  Conveyancing  Act  does  not 
apply  to  production  on  completion  (see  In  re  John* 
eon  and  Tustin,  33  W.  B.  737,  30  Ch.  D^42),  and  the 
Vendor  and  Purchaser  Act  refers  to  cases  where  the 
title-deed  is  the  title  to  other  property  as  well  as  the 
property  sold.  Moreover,  the  vendors  here  might, 
it  they  tried,  obtain  a  better  title. 

Fartvellt  in   reply. — ^The  purchaser's  case   really 
amounts  to  a  claim  of  a  warranty  of  title. 

BOMBB,  J. — The  question  raised  by  this  summons 
concerns  certain  title-deeds  of  the  property  con- 
tracted to  be  sold.  The  purchaser  is  not  aslong  to 
have  these  deeds  produced  for  the  veriflcation  of  or 
for  information  as  to  the  title,  but  is  calling  upon 
the  vendors  to  fulfil  the  ordinary  obligation  they  are 
under  of  handing  over  on  completion  all  title-deeds 
in  their  possession  or  power.  The  Conveyanoinfl;  and 
Law  of  Property  Act,  1881,  s.  3,  sub-section  (6),  has 
therefore  no  application.  For  IJiat  sub-section  only 
concerns  the  expenses  of  **  production  and  inspec- 
tion," and  is  not,  in  my  opinion,  intended  to  affect 
the  ordinary  right  of  a  purchaser  on  completion  to 
have  the  title-deeds  handed  over  to  him.  See  as  to  the 
limited  operation  of  this  sub-section  the  case  of  In  re 
Johneon  and  TuBtin,  in  which,  at  30  Ch.  D.,  p.  46,  Cot- 
ton, L.J.,  says  (though,  of  course,  vnth  reference  to  the 
case  then  immediately  before  him)  that  the  sub-sec- 
tion is  dealing  only  with  the  expenses  of  requisitions 
made  on  the  footing  of  the  abstract  by  the  purchaser, 
so  far  as  he  requires  verification  or  iziformation  as  to 
the  title  shown  thereby. 

Now,  primd  facie,  the  deeds  now  in  question  are 
such  as  the  vendors  would  in  the  ordinary  course  be 
obliged  to  hand  over  on  completion  to  the  purchaser. 
The  deeds  were  deposited  with  certain  mortgagees 
idiose  debt  has  since  been  paid  off.  If  the  debt  bad 
not  been  paid  off  Uie  vendors  would  have  been  bound 
on  completion  to  obtain  the  concurrence  of  the  mort- 
gagees m  the  conveyance  to  the  purchaser,  and  the 
deMls  would  then  have  been  handed  over.  And  the 
mere  fact  that  the  debt  has  been  previously  paid  off 
can  make  no  difference  in  the  right  of  the  purchaser 
to  have  the  deeds  handed  over.  Nor  is  there  any- 
thing in  the  contract  of  sale  which  would  take  away 
this  right  of  the  purchaser.  The  provision  that  the 
purchaser  is  to  accept  the  best  title  that  the  vendors 
can  give  certainly  does  not  take  away  the  purchaser's 
right.  So  far  as  I  can  see  no  question  of  title  is 
involved.  If  the  vendors  had  been  unable  to  obtain 
the  deeds  because  of  some  defeot  of  title  which  under 
the  contract  they  were  not  bound  to  cure,  different 
considerations  would  appl^,  but  this  is  not  the  case. 
The  mere  fact  that  obtammg  the  deeds  for  the  pur- 
pose of  handing  them  over  on  completion  may  cause 
the  vendors  trouble  and  expense  is  no  answer  to  the 
purchaser.  If  the  debt  had  not  been  paid  off  the 
vendors  could  not  under  this  oontract  have  excused 
themselves  because  it  would  cause  them  trouble  and 
expense  to  procure  the  mortgagees  to  join  in  the  con- 
veyance. But  the  case  does  not  stop  there.  For  the 
only  ground  raised  by  the  vendors  xor  not  complying 
with  the  purchaser's  request  to  have  the  deeds  handed 
over  is  that  tiiey  have  applied  to  the  solidtors  who 
acted  for  the  mortgagees,  and  that  those  solicitors 
decline  to  hand  them  over.  Of  course  the  solicitors 
will  not  hand  over  the  deeds.  The  deeds  do  not 
belong  to  them  and  they  could  not  part  vnth  the 
deeds  without  the  authority  of  the  mortgagees  or 
their  representatives.  So  far  as  I  can  ascertain  no 
endeavour  has  been  made  by  the  vendors  to  obtain 
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the  authority  of  the  mortgagees  or  their  representa- 
tives to  the  solidtors  to  hand  over  the  deeds.  Li 
order  to  try  and  prevent  the  possibility  of  future 
disputes  between  these  parties  I  suggested  that  the 
vendors  should  try  and  see  if  they  oould  not  ascer- 
tain who  the  mortgagees  now  living  (if  any)  or  their 
representatives  were,  and  obtain  their  direction  to  the 
souoitors  to  hand  over  the  deeds.  And  of  course  it  is 
just  possible  that  further  investigation  miffht  show 
some  real  difficulty  as  to  title  which  would  prevent 
the  vendors  handing  over  the  deeds,  and  had  that  been 
shown  I  might  have  seen  my  way  (subject  to  a 
question  as  to  costs)  to  decide  whether  the  difficulty 
was  one  that  the  vendors  under  this  special  contract 
were  not  bound  to  overcome,  and  so  I  might  have 
prevented  future  disputes  arising.  But  though  time 
was  given  by  me  nothing  of  any  importance  has  come 
of  it,  and  I  must  now  d^  with  the  summons  strictly 
on  the  materials  before  me.  On  those  materials  it 
appears  to  me  that  the  vendors  are  not  now  in  a 
position  to  call  upon  the  purchaser  to  waive  his  claim 
to  have  the  deeds  handed  over  on  completion,  and  I 
therefore  dismiss  the  summons  with  costs. 

Swnvmons  diamissed. 

Solicitors  for  the  applicants,  Rowdiffea,  Rawle^  & 
Co,,  for  CousiTM  <fe  Burbridge,  Portsmouth. 

Solicitors  for  the  respondent.  Barlow  &  Barlow,  for 
Stanton,  Baaaett,  A  Stanton,  Southampton. 


Q.  B.  Div.  (I>iY.  Court.)    1 


Feb.  15. 


(Mathew  and  Wright,  JJ. 

COLBEGK  V.  ASHFOBD.  (a.) 

Fishery-^Sea  fishing^Trawl-net  with  beam--*'  Otter  " 
traiol  net — Sea  Fisheries  Regulation  Act,  1888  (51  d^ 
52  Vict,  c.  54)— -PwAcry  Act,  1891  (54  cfe  55  Vict.  c. 
S'J)—North'Eastem  Sea  Fisheries  District  Bye-laws, 
hye-law  1. 

By  lye-law  1  of  the  North-Eastern  Sea  Fisheries 
District  Bye-laws,  made  under  the  Sea  Fisheries  Regula- 
tion Acts,  1888  and  1889,  and  confirmed  by  order  of  the 
Board  of  Trade,  dated  the  11  th  of  July,  1894,  it  is  pro- 
vided that  ** .  .  .  a  person  shall  not  use  in  fishing 
for  seafi^h  any  trawl  or  trawl-net  having  a  beam  which 
is  pulled  or  pushed  or  otherwise  propelled  along  or  over 
the  bottom  of  the  sea    .     .     ." 

Held,  that  an  *'  otter "  trawl,  which  is  a  trawl  not 
having  any  beam  ctcrossfrom  side  to  side,  but  which  has 
two  **  otter  "  boards  so  fixed  that  the  motion  through  the 
water  keeps  them  apart,  thus  stretching  a  line  across  the 
net  in  the  place  of  a  beam,  comes  within  the  meaning  of 
bye-law  1. 

This  was  a  case  stated  by  three  of  her  M^esty's 
justices  of  the  peace  for  the  East  Biding  of  the  County 
of  York. 

At  a  petty  sessions  holden  at  Bridlington  in  and  for 
the  division  of  Dickering  on  the  4th  day  of  September, 
1897^  (to  which  date  the  hearing  of  the  information 
hereinafter  mentioned  had  been  adjourned  from  the 
2l8t  of  August,  1897),  an  information  preferred  by 
William  Henry  Ashford.  the  respondent,  against 
Haggitt  Colbeck,  the  appellant,  under  bye-law  No.  1 
of  the  bye-laws  of  the  Local  Fisheries  Committee  of 
the  North-Eastem  Sea  Fisheries  District,  charging 
that  the  said  appellant,  on  the  4th  of  August,  1897, 
eastward  of  the  South  Landing  at  Flamborough,  in 
the  said  division  of  Dickering  and  within  the  North- 

(a.)  Reported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


Eastern  Sea  Fisheries  District,  did  unlawfully  use,  m 
fishing  for  sea  fish,  a  certain  trawl  contrary  to  the 
bye-law  No.  1  of  the  said  North-Eastem  Sea  FisheriM 
District  bye-laws,  and  which  said  bye-law  was  then 
and  still  is  in  force,  according  to  the  statute  in  sivsh 
case  made  and  provided,  was  heard  and  determiiMd 
by  the  said  justices,  and  upon  such  hearing  the  appel- 
lant was  convicted  of  the  said  offence  and  wu 
adjudged  to  pay  a  fine  of  £10  and  48.  for  costs,  sod 
the  fishing  instru orient  so  used  as  aforesaid  wm 
ordered  to  be  forfeited. 

Upon  the  heanng  of  the  said  information  the  fol- 
lowing facts  were  proved  or  admitted : 

The  bye-laws  of  the  Local  Fisheries  Committee  of 
the  North-Eastem  Sea  Fisheries  District  were 
admitted  by  the  appellant  and  a  copy  of  such  bye- 
laws  was  made  part  of  this  case.  The  said  bye-law 
No.  1  is  as  follows : 

**  Within  the  North-Eastem  Sea  Fisheries  District, 
except  as  may  be  otherwise  provided  by  the  13th 
section  of  the  Sea  Fisheries  Begulation  Act,  1888,  a 
person  shall  not  use  in  fishing  for  sea  fish  anyttawl 
or  trawl-net,  or  any  net  having  a  beam  which  ii 
pulled  or  pushed,  or  otherwise  propelled  along  or  over 
the  bottom  of,  or  in  the  sea,  or  along  or  over  the  sss- 
shore,  or  any  seine  net,  sand-eel  net,  sparling  net, 
baffle  net,  or  offal  net.'* 

The  appellant  was  in  the  area  named  in  the  ssid 
information  witii  a  steamboat  about  50  feet  long,  ana 
and  a-half  horse-power,  and  was  trawling,  and  the 
net  used  was  an  otter  trawl.  The  lesponaent  seiud 
the  trawl  which  appellant  was  using. 

A  model  of  the  **  otter  trawl"  was  prodooed  before 
the  court.  It  was  stated  to  be  a  new  invention,  and 
on  the  occasion  when  the  alleged  ofiSanoe  was  oom- 
mitted  the  owner  was  giving  itapublictriaL  The 
net  had  no  beam  across  it  from  side  to  side  as  in  the 
case  of  the  ordinary  trawl-nets,  but  it  had  at  each  ode 
an  "  otter  "  board  fixed  by  a  new  meohanioal  sysbBn 
and  they  were  so  constructed  that  when  the  net  wss 
dragged  through  the  water  the  motion  kept  tiism 
apart  and  thus  stretched  a  line  across  the  trawl  instssd 
of  a  beam. 

On  behalf  of  the  appellant  it  was  contended  tiist 
the  bye-law  under  which  the  information  was  pn- 
ferred  applied  only  to  a  trawl  with  a  beam,  and  thai 
an  otter  trawl,  which  has  no  beaoi,  but  which  is  used 
in  fishing  for  sea  fish  as  a  trawl  with  a  beam,  did  not 
come  within  the  meaning  of  the  said  bye-law. 

The  question  for  the  court  was  whether  the  ssid 
bye-law  applies  to  an  otter  trawl,  or  whether  the 
fact  that  the  appellant  was  using  such  a  trawl 
excluded  him  from  its  operation. 

Isaacs,  for  the  appellant. — ^The  bye-law  is  not 
dear,  and  it  should  be  constmed  in  favour  of  iSbB 
appellant.  It  only  applies  to  a  trawl-net  with  a 
beam.  The  net  used  by  the  appellant  was  a  new  net, 
and  was  not  contemplated  when  the  bye-law  wis 
made.  It  dispenses  with  the  beam,  and  therefore  it 
does  not  come  within  the  words  *^  trawl  or  trawl-Ml 
having  a  beam."    The  conviction  was  wrong^. 


H.  E.  Kemp,  for  the  respondent. — T!Am  net 
within  the  bye-law.  It  produces  the  same 
a  trawl-net  with  a  beam,  and  comes  within  the 
mischief  provided  against  by  the  bye-law.  The 
appeal  should  therefore  be  dismissed. 

Mathew,  J. — ^This  appeal  must  be  dismissed.  The  \ 
language  of  the  rule  or  regulation  seems  dear 
enough.  It  prohibits  the  use  of  '*any  trawl  flc 
trawl-net,  or  any  net  having  a  beam  which  is  poDel 
or  pushed  or  ouierwise  propelled  along,  or  over  & 
bottom  of  or  in  the  sea."  What  was  lued  here  vai 
an  otter  trawl.    We  are  asked  to  say  it  is  not 
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Aekogmfdol  ilienile.  The  aisnun«nt  is  that  the 
ote  tnid  WM  not  known,  or  oonld  not  be  known, 
to  be  eflloiently  need  at  tiie  time  when  this  regulation 
WM  paned  in  the  year  1894 ;  bat  we  have  no  finding 
of  the  magistrates  to  that  eifeot  before  ns.  We  most 
ooutrae  tiie  terms  that  are  used  in  their  ordinary 
Mue,  without  introducing  any  such  limitation  as 
oouud  for  the  appellant  suggests.  He  says  **any 
tewl  or  trawl-net"  implies  the  existence  of  the 
bona,  and  that  no  equivalent  mechanical  contrivance 
loald  Boffioe.  I  can  only  say  I  am  not  satisfied  with 
tbst  argoment,  or  with  the  suggestion  that  "  trawl  or 
tnwl-aet "  does  not  mean  any  contrivance  forcatchiog 
lab  in  the  deep  sea  so  supphed  with  mechanical  con- 
infinoes  as  to  work  efllsctively. 

TImd  our  attention  is  called  to  a  subsequent  regula- 
tioo  which  contains  exceptions  upon  the  previous 
regnbtions,  but  those  exceptions  seem  to  me  only  to 
e3Bie  to  this — ^that  a  trawl-net  may  be  vsed  for  the 
jmpoie  mentioned  there,  provided  the  beam  be  not 
of  a  greater  width  than  that  indicated  therein.  It 
tbrovs  no  light  whatever,  it  seems  to  me,  on  the 
JiOfieioo  in  tae  earlier  regulation. 

I  regret  the  conclusion  I  have  come  to  in  one 
nipeet  Of  course  we  do  not  know  what  facts 
pmnted  themselves  to  the  minds  of  the  magistrates, 
^ttch  induced  them  to  inflict  a  very  severe  penalty, 
■■  it  appesn  to  me,  and  to  entail  upon  the  appellant 
fte  confiscation  of  an  ingenious  contrivance,  but  we 
bsve  nothing  to  do  with  that. 

WxroBT,  J. — ^I  am  entirely  of  the  same  opinion. 
I  iboQld  think  an  application  to  the  authority,  who- 
sver  it  is,  that  has  got  the  money  and  the  nets  would 
pQMhlj  be  useful. 

Appeal  di9mi9aed  with  eotU, 

fiotidtors  lor  the  appellant.  G.  J.  amiih  A  Hudson, 
ktSear/ieUU  4b  Lamhert,  HuU. 

Solidtors  for  the  respondent.  Sharp,  Parker,  Prit- 
:Wdf»  Jt  Barham,  for  Aifred  West,  Bridlington 
lasy. 


Q.  B.  Div.  I 

(Wright  and  Darling,  JJ.}  ) 


Jan.  13. 


In  re  A  801JOITOB. 
Mxfurie  Thb  IirooBFORA.TSD  Law  Sooibtt.  (a.) 

WfciW— SItiHji^  off  rolls^Soliciior  struck  off  rolls 
hf  colonial  oourt-^ Production  of  order  of  colonial 
eovi—Applioation  to  strike  off  upon  such  order — 
S^ftieney  0/ ground  for  striking  ojf. 

fke  court  wiU  not  strike  a  solicitor  off  the  roll  of 
Ueikrs  in  England  merely  upon  the  production  before 
» without  more,  of  the  order  of  a  colonial  court  striking 
f  the  same  solicitor  from  their  roUs  for  professional 
'mmduct  in  his  practice  as  a  solicitor  in  t?Mt  colony, 

Application  on  behalf  of  the  Incorporated  Law 
nety  to  strike  a  solicitor  off  the  roll  of  solicitors, 
ithe  ground  that  he  had  already  been  strudc  off  the 
It  of  solicitora  of  the  Cape  of  Good  Hope  by  the 
yrsnie  Court  of  that  colony  for  professional  mis- 
idnct  in  having  there  misappropriated  the  moneys 
adaent. 

Die   solicitor  had   come   to  England,    and   was 
nooally  served  with  notice  of  this  application,  but 
■  not  rofKreeented  at  the  hearing. 
Ihe  solicitor  was  admitted  as  a  solicitor  in  this 
Btry  in    the   year    1880,  and  practised  in  this 

(a.)  B^ported  bv  Sir  Shxbstok  Bakbb,  Bart., 
Ba^ter-at-Law 


country  until  1894,  when  he  went  to  the  Cape  of 
Good  Hope,  and  was  there  admitted  and  practised  as 
a  solicitor. 

He  had,  in  1884,  been  suspended  in  England  for 
two  years  for  professional  misconduct. 

In  February,  1896,  a  rule — which  had  been 
obtained  in  the  ]^revious  December — was  made 
absolute  striking  him  off  the  rolls  of  the  Supreme 
Court  of  the  Cape  of  Good  Hope,  on  the  ground  that 
he  had  collected  and  received  on  behalf  of  a  cUeot  a 
sum  of  money,  which  he  had  misappropriated.  He 
did  not  attend  at  such  hearing. 

The  application  now  made  to  strike  the  solicitor  off 
the  rolls  m  this  country,  on  the  ground  that  he  had 
been  struck  off  the  rolls  by  the  Supreme  Court  of  the 
Cape  of  Good  Hope,  was  a  novel  one,  and  one  for 
which  no  precedent  could  be  cited,  and  the  applica- 
tion was  based  merely  on  the  order  of  the  Supreme 
Court — which  was  verified  by  affidavit — ^striking  him 
off  the  rolls,  and  the  question  now  was  whether  the 
court  ought,  merely  upon  production  of  the  order  of 
a  colonial  court  striking  a  solicitor  off  the  rolls,  strike 
the  solicitor  off  the  rolls  in  this  country  also 

Hollams,  for  the  Incorporated  Law  Society. — ^It  is 
admitted  that  this  application  is  a  novel  one,  and  that 
there  is  no  precise  precedent  for  striking  a  solicitor 
off  the  rolls  in  this  country  merely  because  he  has 
been  struck  off  the  rolls  by  a  colonial  court. 
Although  there  is  no  precedent  for  this  application, 
the  case  ought  to  be  decided  according  to  the  old 
practice,  that  where  an  application  of  t£is  kind  was 
made  to  the  old  Court  of  Common  Pleas,  for  instance, 
the  Court  of  Common  Pleas,  on  being  informed  that 
the  Court  of  Qut-en's  Bendi  had  exercised  tiieir 
discretion  in  striking  a  solicitor  off  the  rolls, 
abstained  from  going  into  the  facts,  but  made  the 
order  on  the  mere  presentation  of  the  order  of  the 
Queen's  Bench:  In  re  John  Collins,  18  C.  B.  272, 
4  W.  B.  C.  L.  Dig.  139.  According  to  that  practice, 
and  by  analogy  thereto,  the  solicitor  ought  to  be 
struck  off  the  roUs  in  this  country  meroly  upon 
production  to  the  court  of  the  order  of  the 
colonial  court  striking  him  off  for  professional  mis- 
conduct. In  this  particular  case  the  solicitor  had 
come  to  England  and  had  had  personal  notice  of 
this  application  served  upon  him,  and  there  could 
not  be  any  hardship  upon  him  as  he  could  attend 
and  explain  the  circumstances,  if  they  were  capable 
of  explanation.  If  the  court  refused  to  act  upon 
this  order  the  result  would  be  that  a  person  so 
struck  off  by  the  court  of  a  colony  could  come  to 
this  country  and  practice  here  as  a  solicitor,  and,  in 
addition,  in  most  cases  it  would  be  extremely  difficult 
to  have  an  investigation  of  the  facts  in  this  country. 

The  solicitor  did  not  appear. 

Weight,  J. — It  seems  to  me  that  no  one  can  com- 
plain in  any  way  of  the  Incorporated  Law  Society 
for  having  sought  the  help  of  the  court  on  a  point 
of  this  importance ;  but  in  my  judgment  the  applica- 
tion is  not  one  we  can  properly  grant.  It  is  entirely 
without  precedent,  because  the  suggested  precedent 
of  the  comity  which  existed  between  the  various 
branches  of  the  common  law  courts  before  tiiey  were 
united  by  the  Judicature  Acts,  is  not  one  that  can  at 
all  guide  us  in  this  case.  Although  having  separate 
provinces  to  some  extent,  they  were  courts  mostly 
of  co-eqiud  jurisdiction,  all  of  them  deriving  their 
power  practically  from  the  same  sovereign  and 
acting  in  dose  harmony  with  each  other,  andbaving 
to  do  with  a  body  of  solicitors  who  were,  generally 
speaking,  officers  of  each  of  these  courts,  and  it  was  only 
natural  that,  when  any  court  had  pronoanced  on  the 
conduct  of  a  solicitor,  the  other  courts  would  feel 
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ihemseltes  botmd  to  follow  it.  But  this  case  gow 
far  beyond  any  oaie  of  that  kind.  There  miut  have 
been  nnmerouB  instanoes,  one  would  suppose,  in  which 
persons  who  are  on  the  roll  of  solicitors  in  this 
country  have  committed  offences  in  their  capacity 
of  sohcitors  in  colonies  or  in  other  parts  of  the 
Qaeen*s  dominions,  as  well  as  in  foreign  countries, 
and  it  must  often  have  been  desirable  that  they 
should  be  punished  here,  if  possible,  for  offences 
of  that  kind ;  but  no  such  case  has  been  shown.  The 
difficulties  appear  to  me  to  be  quite  insuperable. 
How  are  we  to  say  what  description  of  court  we  are 
to  treat  with  such  reject  that  we  are  to  accept  their 
decision  as  enough  to  justify  us  in  acting  here  P  I 
do  not  know  whether  it  is  suggested  that  we  ought  to 
toke  that  view  of  the  decisions  of  strictly  foreign 
courts,  or  whether  the  decision  of  every  small  colony 
ought  to  be  acted  upon  by  this  court,  without 
inquiry  by  this  court  on  its  own  account.  We  do 
not  know  what  the  procedure  may  be  in  these  cases ; 
we  do  not  know  what  their  rules  of  evidence  are,  and 
here  we  know  absolutely  nothing  of  the  facts  of  the 
case. 

The  only  evidence  before  us  is  an  affidavit  of  the 
president  of  the  Incorporated  Law  Society  of  the 
Gape  of  €k>od  Hope,  who  says  that  an  action  had  been 
tried,  and  that,  from  the  facts  proved  in  that  action, 
it  appeared  that  the  offence  was  committed.  Of 
course  that  is  the  merest  hearsay.  We  are  quite 
unable  to  judge  for  ourselves  what  the  real  gravity 
or  what  the  r^  nature  of  the  facts  alleged  against 
the  solicitor  may  have  been.  There  is  nothing  to 
guide  us  to  form  our  judgment  as  to  whether  the 
sentttice  of  the  court  there  was  properly  pronounced, 
or  whether  the  punishment  was  too  severe  or  not 
severe  enough,  or  was  the  right  punishment.  I  cer- 
tainly cannot  bring  myself  to  think  that,  simply 
because  a  court  in  a  colony  has  struck  a  solicitor  on 
the  rolls,  therefore  we  ought  to  accept  their  decision 
as  guidinff  us,  not  merely  as  to  the  fact  of  the  mis- 
conduct, out  as  to  the  degree  of  punishment  inflicted. 
I  do  not  at  all  say  that  there  may  not  be  cases  in 
which  the  court  ought  to  act,  and  probably  would 
act,  if  the  facts  were  brought  before  it  in  a  proper 
way  on  evidence  which  was  legal  evidence,  and  if  it 
comd  see  clearly  what  it  was  that  the  solicitor  had 
done  and  that  the  sentence  or  punishment  iuflicted 
by  the  colonial  court  was  such  as  we  should,  accord- 
ing to  our  own  practice,  be  inclined  to  inflict  here.  I 
do  not  think  uiat  in  this  case  we  have  sufficient 
evidence  even  to  raise  these  questions. 

Dabung,  J. — I  agree ;  and  I  only  add  this.  I 
desire  to  speak  with  every  respect  for  the  decisions  of 
the  courts  of  the  colomes ;  but  at  the  same  time  I 
cannot  see  that  there  is  any  real  analogy  between  the 
Court  of  the  Gape  of  Gh>od  "Rope,  or  any  other  distant 
colony,  and  the  Gourt  of  Queen's  Bench,  or  the  Gourt 
of  Gommon  Pleas,  or  the  Gourt  of  Exchequer,  which 
were  not  only  6ourts  sitting  in  this  countiy,  but 
sitting  within  a  very  few  yaras  of  one  another,  all  in 
the  same  building  in  Westminster  Hall ;  and  therefore 
the  procedure  of  the  judges  of  one  court  was 
necessarily  thoroughly  understood  by  the  judges  of 
the  other  courts,  and  the  kind  of  evidence  on  which 
they  would  act  was  thoroughly  understood.  There 
was  this  other  fact,  that,  if  they  were  in  any  doubt 
as  to  whether  they  would  act  simply  on  dedsions  of 
the  other  court  with  regard  to  the  discipline  of  its 
officers,  they  could  easUy  ascertain  what  was  the 
evidence  in  any  particular  case.  Therefore,  I  can 
well  imagine  that  they  would  apply  a  rule  with  regard 
to  decisions  with  regard  to  officers  of  any  of  those 
courts  which  they  would  not  apply  to  decisions  with 
regard  to  their  officers  come  to  in  very  distant  courts. 


If  there  were  any  evidence  at  first  hand— not  nunly 
hearsay,  which  is  all  there  is  in  these  affidavi<»-of 
what  this  solioitor  had  done,  then  I  think  this  eomt 
would  regard  the  decision  arrived  at  by  the  Saprems 
Gourt  of  the  Gape  of  Good  Hope,  or  any  oonrt  hold- 
ing a  similar  position,  with  great  deferaooe,  tnd 
would  give  to  such  decision  its  proper  weight  m 
coming  to  a  condusion;  but  I  do  not  think  that, 
having  no  evidence  whatever  but  the  mere  Btatemsot 
that  the  court  has  struck  a  solicitor  off  the  roUs,  ihn 
court  ought  to  say  without  further  inquiry  that  thej 
will  simply  do  the  same  thing. 

Application  re/used* 

Solicitor  for  the  Incorporated  Law  Society,  E,  W. 

WiUiamson, 


Decia 


OCourt  of  &99tal. 

From  Q.  B.  Div.  (Bkcy.) ) 

(A.  L.  Smith,  Bigby, 

and  Gollins,  L.JJ.) 

In  re  IzoD.  • 
Ex  parte  The  Official  Bbcetteb.  (a.) 

Bankruptcy-^Beceiving  order  —Application  to  reidnd— 

Arrangement  with  creditare — J^urisdidion  and  dU- 

cretion  of  registrar—Bankruptcy  Ad,  1883  (46  A  47 

Vid.  c.  52),  8,  IM'-Bankruptcy  Ad,  1890  (53  <fe  51 

Vid.  C..71),  «.  3,  eub-eedion  6. 

A  debtor  presented  a  pdition  in  bankruptcy  againd 
himeelf  and  obtained  a  receiving  order,  8i^>9eqaenUy  U 
this  he  entered  into  an  arrangement  with  all  his  credtion^ 
under  which  they  received  a  composition  of  10«.  iu  the 
pound,  and  released  the  debtor  from  their  respedive  d^ 
and  withdrew  their  proofs.  The  debtor  then  applied  id 
the  registrar  to  rescind  t?ie  receiving  order.  The  regiS' 
trar  rescinded  the  order,  though  the  debtor  had  wider^ 
gone  no  public  examination. 

Held,  by  A.  L.  Smith  and  Gollina,  KJJ.  (Bigbjr, 
L.J.,  dissenting),  that  the  registrar  had  jurisdictiimi» 
rescind  the  receiving  order,  and  that,  under  the  cir- 
cumetqnces  of  the  case,  he  had  exercised  his  disattios 
properly. 

This  course  should,  however,  only  be  adopted  vitt 
great  caution  and  under  special  circumstances^  wktas  then 
has  been  no  miscondud  on  the  part  of  the  debtor,  a»d  il 
is  for  ths  ben^t  of  t?ie  creditors  that  the  reoesving  order 
should  be  rescinded. 

This  was  an  appeal  from  an  order  of  ICr.  B«giitEir 
Hope  rescinding  a  receiving  order. 

Ijie  debtor  was  a  hosier.  In  1897  ha  was  ia 
fiiift.wmA.1  difficulties,  and  two  judgment  ogsditots 
levied  execution  upon  his  premises. 

On  the  22nd  of  July,  1897,  the  debtor  presented  a 
bankruptcy  petition  against  himself,  ana  a  noma$ 
order  was  made  against  him. 

G^  the  dlst  of  July  he  underwent  a  pcdiiBiiMfy 
examination  by  the  official  receiver.  > 

The  first  meetinfi^  of  the  creditors  took  place  on  tts ; 
9th  of  August,  and  was  adjourned  until  the  SOas^j 
the  same  month  so  that  the  debtor  might  enter  iflli  j 
negotiation  with  his  creditors  for  the  private  setiib*  | 
ment  of  his  affiurs. 

A  meeting  of  the  creditors  was  held,   and  i^\ 
appointed  three  of  their  number  as  a  oommittee  t 
inquire  and   report  what  was  the   best    oomte 
adopt. 


(a.)  Beported  by  E.  G.  STiLtWBLL,  Bsq., 
at-Law. 
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This  oommittee  reported  that  it  would  be  more 
idraatBgeoua  to  the  oreditora  to  reoeive  an  immediate 
payment  of  ten  shillings  in  the  ^und  than  that  the 
debtor's  estate  shonld  be  administered  in  bank- 
mptcy. 

An  arrangement  was  therefore  carried  out  in  the 
month  of  October  by  which  the  debtor's  father  paid 
all  the  creditors  ten  shillings  in  the  pound,  and  the 
creditors  wiUidrew  their  proofs  and  released  the  debtor 
from  their  daims. 

Prior  to  this,  but  subsequent  to  the  adjourned 
Deeiing  on  the  30th  of  August,  an  order  was  made 
hj  the  registrar,  with  the  consent  of  the  official 
receiver,  for  a  stay  of  all  proceedings  in  the  bank- 
roptcy  until  the  26th- of  October  for  the  debtor  to 
make  such  application  as  he  might  be  advised,  he, 
the  debtor,  uudertaking  to  keep  an  account  of  the 
baoness  and  pay  over  to  the  official  receiver  all 
oiooeys  reoeived,  less  current  expenses  and  an 
amoont,  to  be  fixed  by  the  official  receiver,  for  his 
maintenanoe. 

This  order  was  subsequently  extended  to  the  5th 
of  November,  and  on  that  date  the  debtor  made  an 
qiplication  to  the  registrar  to  rescind  the  receiving 
order,  and,  no  opposition  being  raised  by  the  official 
reoeiver,  the  registrar  made  the  order  asked  for. 

Against  this  order  the  official  receiver,  nominally, 
but  in  reality  the  Board  of  Trade,  now  appealed. 

Sir  Biehard  WeMer,  A.G,  {Muir  Mackenzie  with 
him),  appeared  in  support  of  the  appeal. — The 
iMstimr  had  no  jurisdiction  to  rescind  the  receiving 
oraer  on  the  ^;round  that  a  private  arrangement  had 
been  entered  into  by  the  debtor  with  the  creditors ; 
and  even  if  he  had  jurisdiction  he  exercised  it 
wroo^y.  Under  section  3,  sub*  section  6,  of  the 
Baomptoy  Aot,  1890,  a  scheme  of  composition 
esoDot  be  approved  by  the  court  until  after  the 
eoodonon  of  the  debtor's  public  examination,  and 
section  104  of  the  Bankruptcy  Act  of  1883,  which 
cmpowets  the  court  to  rescind  or  vary  its  orders, 
most  be  read  as  subject  to  the  provisions  contained 
m  section  3,  sub-section  6,  of  the  Act  of  1890.  By 
that  Kctioii  it  is  provided  that  where  a  debtor's 
pffoposal  for  a  composition  or  a  scheme  of  arrange- 
ment is  accepted  by  the  creditors,  his  application  to 
Ibe  ooort  to  approve  it  '*  shall  not  be  heard  until 
•Iter  condnston  of  the  public  examination  of  the 
flebCor."  It  is  contrary  to  the  whole  spirit  of  the 
Bsakmptcy  Acts  that  a  debtor  against  whom  a 
neaving  order  has  been  made  should  be  allowed  to 
SBter  into  a  private  arrangement  with  his  creditors. 
K  is  for  the  court  to  protect  the  creditors  and  to 
daeide  whether  the  estate  should  be  administered  or  a 
nheme  approved  of.  The  authorities  show  that  the 
eourt  will  not  rescind  a  receiving  order  merely  on  the 
Kioond  that  a  private  arrangement  has  been  entered 
fato  between  the  debtor  and  the  creditors :  see  In  re 
LedU,  Ex  parte  Le$lie,  35  W.  B.  395,  18  Q.  B.  D.  619; 
In  re  Dixon  and  Cardus,  37  W.  B.  161,  5  Morrell  291 ; 
nd  In  re  Hester,  Ex  parte  Hester,  22  Q.  B.  D.  632, 
17  W.  B.  Dig.  20.  It  might  be  l^at  if  there  were  a 
pablio  examination  here  it  would  be  shown  that  the 
Htateooold  pay  more  than  ten  shillings  in  the  pound. 
k  leoeiring  order  ought  only  to  be  rescinded  in  two 
IMon  iimnrly,  where  the  court  is  of  opinion  that  the 
ieeeifniff  ordier  ought  never  to  have  been  made,  or 
iHbere  the  creditors  have  been  paid  in  f  ullfsee  In  re 
Uelie),  In  the  case  of  In  re  Flatau,  41  W.  B.  529, 
;189Sj  2  C^  B.  219,  the  court  refused  to  rescind  a 
leoetving^  order. 

Herbert  Eeed,  Q.C.  {A.  H.  Carrington  with  him), 
or  the  debtor.— By  section  104  of  the  Bankruptcy 
let  of  1890  tiie  court  is  given  a  general  power  to 
mdnd  a  receiving  order.    There  is  nothing  in  section 


3,  sub-section  6,  of  the  Bankruptcy  Aot  of  1890 
which  limits  this  general  power.  The  matter 
entirely  rests  in  the  discretion  of  the  court,  and  it  is 
not  necessary  in  the  exercise  of  this  discretion 
that  tiiere  should  be,  as  a  condition  pre- 
cedent, a  public  examination  of  the  debtor:  see 
In  re  Wemyas,  Ex  parte  Wemysa,  32  W.  B.  1002,  13 
Q.  B.  D.  244;  In  re  Davidson,  Ex  -parte  Davidson, 
[1894]  W.  N.  210;  and  Ex  parte  Carr,  35  W.  B.  160. 
A  public  examination  of  the  debtor  now  would  be 
of  no  benefit  to  the  estate,  for  there  are  neither 
creditors  nor  proofs.  The  registrar  had  every  means 
of  investigating  into  the  matter,  and  he  was  satisfied 
that  there  had  been  no  misconduct  on  the  part  of 
the  debtor,  and  the  official  receiver  made  no  objection 
to  the  receiving  order  being  rescinded. 

Muir  Mackenzie  replied. 

A.  L.  Smith,  L.J. — Speaking  for  myself,  I  think 
the  registrar's  decision  should  be  affirmed.  There  are 
two  questions  here.  One  is  whether  the  registrar 
had  jurisdiction  to  rescind  the  recei^g  order,  and 
the  second  is,  assuming  he  had  jurisdiction,  whether 
he  has  exercised  that  discretion  rightly. 

The  circumstances  in  this  case  are  such  that  I  look 
upon  it  as  an  exceptional  case,  and  not  in  the 
ordinary  run  of  cases  at  all.  The  debtor  carried  on 
business  as  a  hosier  in  the  city  of  London,  and  in 
July  one  of  his  creditors  put  in  an  execution.  The 
debtor  did  not  wish  to  go  to  his  father  for  money, 
so  he  filed  a  petition  asrainst  himself  in  binkruptcy 
on  the  22ud  of  July,  1897,  and  upon  the  same  day  a 
receiving  order  was  made  against  him.  A  short  time 
after,  however,  he  induced  his  father  to  enter  into  an 
arrangement  with  the  Creditors  to  pay  them  ten 
shillings  in  the  pound.  The  official  receiver,  an 
officer  of  the  court,  was  standing  between  the 
creditors  and  the  debtor,  and  he  knew  exactly  the 
position  of  this  debtor.  He  knew  perfectly  well  that 
there  had  been  no  delinquency  on  the  debtor*s  part 
under  the  Bankruptcy  Acts.  He  knew  right  well 
that  ten  shillings  in  the  pound  was  more  than  the 
creditors  would  have  got  if  proceedings  had  been 
taken  in  bankruptcy,  and  he  considered  it  a  proper 
sum  to  pay  the  creditors,  and  he  did  not  wish  for  any 
public  examination  in  the  matter,  and  he  assented 
to  the  proposition  that  the  receiving  order  should  be 
rescinded.  That  is  where  this  case,  in  my  judgment, 
is  a  different  case  from  ninety-nine  cases  out  of  a 
hundred  which  come  before  the  court.  It  is  a  case  in 
which  the  public  official,  whose  duty  it  is  to  investi- 
gate the  affairs  of  the  debtor,  comes  forward  and 
says:  **  I  know  nothing  against  this  young  man;  I 
have  been  negotiating  his  affairs  from  the  time  of  the 
receivmg  order,  and  I  tell,  first  of  all,  the  registrar, 
and  I  now  tell  the  court,  in  my  opinion  there  is 
nothing  against  the  debtor  in  any  sha^  or  way,  and 
I  do  not  want  any  further  public  examination."  That 
is  what  I  want  to  emphasize.  The  official  receiver  is 
not  asking  for  a  public  examination ;  it  is  the  Board 
of  Trade.  He  is  an  officer  in  the  Board  of  Trade 
inquiring  into  these  matters,  and  knows  all  about 
them.  He  says,  "I  am  content."  The  Board  of 
Trade  comes  here  and  says,  **  Although  my  officer  is 
content,  yet  for  public  morality  I  say  there  ought  to 
be  a  public  examination,"  which,  according  to  this 
hypothesis,  would  end  in  absolutely  nothing.  There- 
fore I  say  this  case  is  an  exceptional  case. 

It  is  quite  true  that  the  Attorney-General  argued, 
first  of  all,  that  the  registrar  had  no  jurisdiction  to 
rescind  the  receiving  order  until  there  has  been  a 
public  examination,  but  when  he  found  the  authorities 
on  that  point  against  him  he  abandoned  it,  and  said 
the  registrar  had  exercised  his  discretion  wrongly. 
Now,    as  to  the  question  about   jurisdiction— that 
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i8»  whether  the  registrar  has  a  disoretion.  I  own 
when  I  first  read  section  3,  sub-seotion  6,  of  the  Aot 
of  1890,  I  certainly  thought  there  was  a  direct 
legislative  enactment  that  an  application  to  the  court 
to  approve  a  proposal  for  a  composition  after  it  had 
been  agreed  to  by  the  creditors  should  not  be  heard 
until  after  the  conclusion  of  the  public  examination 
of  the  debtor.  I  thought  that  was  a  direct  legislative 
enactment  prohibiting  this  being  done  until  the 
public  examination  luid  been  concluded,  but  it  was 
pointed  out  that  by  section  104  of  the  Act  of  1883  the 
court  has  jurisdiction  to  *' review,  rescind,  or  Yary 
any  order  made  by  it  under  bankruptcy  jurisdiction/* 
and  it  was  said  that  under  that  general  power  there 
was^  jurisdiction  in  the  registrar  to  rescind  the 
reoeiTing  order,  and  that  it  was  a  matter  of  discretion 
whether  he  should  do  so  or  not.  I  agree  with  tho 
contention  of  the  debtor's  counsel  that,  although  the 
3rd  section  of  the  Bankruptcy  Act,  1890,  differs 
somewhat  in  its  terms  from  section  18  of  the  Act  of 
1883,  they  are  substantially  the  same  as  regards  the 
present  point.  When  I  take  the  cases  which  have 
been  decided  from  the  year  1884  down  to  1894  I  do 
not  find  any  doubt  expressed  as  to  there  being  a 
discretion  in  such  a  matter. 

Now  comes  the  question  whether  or  not  that 
disoretion  has  been  wrongly  exercised.  It  is  said  it 
is  wrongly  exercised  because  the  authorities  show 
that  it  flEiould  not  be  exercised  unless  twenty  shillings 
in  the  pound  have  been  paid,  or  unless  the  receiving 
order  ought  not  to  have  been  made ;  and  that  it  is 
only  upon  those  two  grounds  that  the  discretion 
should  be  exercised.  I  do  not  find  that  laid  down 
hard  and  fast  in  the  cases  at  all.  I  do  find,  no 
doubt,  in  Ex  parte  Leslie,  such  a  rule  laid  down,  but 
when  I  come  to  the  other  authorities  I  find  that  those 
are  not  the  only  grounds.  I  take  first  the  case  of 
In  re  Hester,  decided  in  1889  under  the  old  Act. 
Lord  Esher  there  says :  ''  Bat  I  think  that  in  that 
case  (Dixon  a/nd  Cardus)  the  court  also  said  that,  if 
the  proposed  arrangement  is  equivalent  to  a  scheme 
under  section  18,  and  the  court  can  see  that  it  may 
With  perfect  safety  be  sanctioned,  they  would  not 
decide  that  such  a  proposition  must  be  at  ouce 
rejected  merely  because  the  formalities  imposed  by 
section  18  have  not  been  complied  with."  Again, 
Fry,  L.J.,  also  says:  •*In  my  judgment  in  In  re 
Dixon  and  Cardua  I  agreed  with  the  Master  of  the 
Bolls  that  we  should  not  lay  down  that  no  arrange- 
ment with  creditors  could  have  effect  given  to  it 
unless  it  proceeded  uuder  section  18.  I  will  not  say 
that  now."  It  seems  to  m*)  those  two  learned  judges 
not  only  decided  there  was  disoretion  in  a  matter 
like  this,  but  they  would  not  decide  that  that  discre- 
tion could  not  be  exercised  except  in  the  case  of 
payment  of  twenty  shiUings  in  the  pouod,  or  where 
a  receiving  order  ought  liot  to  be  made. 

The  next  case  which  I  refer  to  is  In  re  FlaJtaa,  in 
which  Lord  Esher,  M.B.,  clearly  shoves  that  disore- 
tion may  be  exercised,  and  he  points  out  in  what  cases 
it  ought  to  be  exercised.  He  points  out  that  in  that 
case  the  registrar  had  only  the  fact  before  him  that 
the  creditors  assented,  and  that  was  not  sufficient. 
The  debtor  **  then  went  before  the  registrar  with  an 
application  to  rescind  the  receiving  order,  which,  as 
it  then  stood,  was  a  good  and  vaUd  order.  He  did 
not  produce  any  affidavit,  but  he  satisfied  the  registrar 
that  he  had  the  consent  of  the  petitioning  creditor ; 
and  I  think  the  appeal  must  be  decided  on  the 
assumption  that  that  fact  was  proved  to  the  registrar, 
but  that  fact  alone.  He  had  the  consent  of  the 
petitioning  creditor ;  he  had  paid  him  and  satisfied 
him.  But  there  were,  or  might  be,  other  creditors, 
and  they  were  not  there,  and  the  circumstances  were 
not  known  to  the   registrar.      Could  the  registrar 


properly  on  that,  and  that  alone,  rescind  the  receiring 
order  without  entering  upon  a  consider«tion  of  sll  <m 
circumstances  of  the  debtor's  insolvency — ^how  it  oaas 
about,  what  had  been  the  conduct  of  the  debtor  when  < 
he  incurred  the  debts,  what  had  been  his  oondiMt 
after  the  debts  were  incurred,  and  what  wss  the 
position  of  things  at  the  time  ?  "  This  case  shovi 
that  other  matters  were  to  be  taken  into  oonsidmtitios 
when  the  reg^trar  was  determining  whether  he  would 
rescind  the  receiving  order ;  and  if  other  matters  nay 
be  taken  into  consideration  it  seems  to  me  thns  ii 
nothing  against  the  debtor  in  the  way  he  oamed  on 
his  business  or  kept  his  books,  or  any  offenoe  agsinik 
the  Buikruptcy  Act.  In  my  judgment  it  shows  there 
was  discretion  in  the  registrar  to  rescind  the  reoeiring 
order.  In  the  present  case  it  seems  to  me  the» 
matters  have  aJl  been  considered  by  the  registrar,  snd 
what  is  more,  the  official  receiver  is  at  the  elbow  of 
the  registrar,  and  is  informiog  him  what  the  matten 
were. 

The  last  case  is  In  re  Davidson,  which  was  decided 
as  late  as  the  23rd  of  November,  1894,  and  in  tbii 
case  the  registrar  refused  to  rescind  because  he 
thought  there  were  matters  which  uught  to  be  invei- 
tigated.  Here  in  this  c«se  the  rei^istrar  has  rescioded 
because  he  says  it  is  a  special  case,  and  I  agree  witk 
him.  lu  In  re  Davidson  the  court  affir«ned  the 
decision.  They  said  that  *' the  registrar  bad  adii- 
cretion,  and  had  to  take  into  consideration  all  the 
circumstances  of  the  case ;  and  when  he  had  exerci«ed 
his  discretion  it  would  require  a  very  strong  case  to 
authorize  or  to  induce  the  Court  of  Appeal  to  inter- 
fere." It  seems  that  is  applicable  to  the  present  esse, 
sithough  in  that  case  the  registrar  had  ref  ased  to 
rescind  and  in  the  present  case,  having  taken  all  tiis 
circumstances  into  consideration,  he  has  rescinded. 

For  these  reasons  I  think  this  is  a  very  exoeptiooal 
case,  and  I  cannot  bring  myself  to  say  the  registry 
has  exercised  his  discretion  wrongly. 

BiOBY,  L.J. — I  feel  it  my  duty  to  dissent  from  the 
judgment  which  has  been  given,  and  I  do  so  oa 
several  grounds.  I  do  not  question  for  a  moaMOt 
that  under  the  Act,  and  under  certain  conditions,  the 
registrar— that  is  to  say,  the  court — ^has  authority  snd  ' 
disoretion  to  rescind  the  order.  Certainly  I  do  nflA 
pretend  to  lay  down  such  a  proposition,  bat  the  Act 
shows  plainly,  to  my  mind,  that  that  discretion  mul 
be  limited  in  certain  cases,  and  I  say  that  this  is  obs 
of  those  cases.  We  all  know  that  one  of  the  giave 
evils  whicb  the  bankruptcy  laws  in  recent  years  were 
intended  ta remedy,  was  a  settlement  with  crediton 
by  private  arrangement.  It  seems  to  me,  for  reasons 
that  I  will  presently  give,  that  the  Act  has  very 
effectually  guarded  against  this ;  but  I  think  if  a 
general  discretion  is  supposed  to  exist  with  regard  to 
rescinding  a  receiving  onier,  that  will  very  materially 
detract  from  the  beneficial  effect  of  the  reo«>nt  legiala- 
tion.  Now  let  us  see  what  has  been  decided.  Ids 
not  quite  take  the  view  that  Smith,  L.J.,  has  taken. 

Undoubtedly  section  18  of  the  Aot  of   1883  wis 
very  much  on  the  same  linci  as  section  3  of  the  Aot 
of  1890,  but  it  did  not  in  terms  say  an  applioatioa 
for  approval  of  a  scheme  of  arrangement  sluould  aot 
be  heard  until  after  the  conclusion  of   the  puhlia 
examination  of  the  debtor.    There  are   a   series  ol 
cases  whicb,  I  think,  ought  to  guide  us   in  all  «hees  ; 
matters,  whether  there  has  been  a  scheme  witfaia 
section  18  or  not.     In  re  Hester  is  the  leading  oa«^ 
I  think  the  learned    judges  expressly    refused  to  , 
determine  whether  or  not  there  was   a    diacretioa, 
though  certain  sentences^  piuked  out  here  and  thara    ■ 
may,  no  doubt,  lead  to  a  different  conoloeion,  bat  si  ; 
the  judges  in  those  cases  were  affirming  the  decuiai 
not  to  rescind  the  receiving  order,  it  was  not  neoee* 
sary  for  them  to  decide  the  point.    They  <u.pi«ely 
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but  M  it  appeared  on  the  doposlfcions  that  it  was  not 
ft  case  of  rape,  the  bill  laid  before  the  grand  jary 
and  the  indictment  found  by  them  was  for  an  offence 
under  this  snb-section  1  of  section  5. 

The  prisoner  pleaded  not  guilty. 

At  the  dose  of  the  case  for  the  Crown  counsel  for 
the  prisoner  submitted  that  tbere  was  no  case  to  go 
to  the  jury,  or,  alternatively,  that  I  ought  to  direct 
SD  acquittal,  because  of  the  last  proviso  in  section  5 : 
"  No  prosecution  shall  be  commenced  for  an  offence 
under  sub-section  1  of  this  section  more  than  three 
months  after  the  commission  of  the  offence '' ;  and 
because,  tbe  date  of  the  offence  being  the  19th  of 
July,  no  prosecution  under  this  sub-section  could  be 
said  to  have  been  commenced  until,  at  the  earliest, 
the  22od  of  November,  when  the  indictment  was 
laid  before  and  found  by  the  grand  jury. 

After  hearing  counsel  for  the  Grown  I  overruled 
the  objection  on  two  grounds,  the  first  being  that  the 
proviso  does  not  speak  of  a  prosecution  under  sub- 
section 1,  but  of  a  prosecution  for  an  offence  under 
nih-aection  1,  and  that  a  prosecution  for  an  actual 
offence  under  sub-section  1  had  been  commenced  in 
due  time,  though  the  offence  had  been  wrongly 
described  as  greater  than  it  proved  to  be ;  the  second 
groQod  being  that  if  the  indictment  had  been 
aooording  to  the  commitment  the  prisoner  could, 
under  section  0,  have  been  found  guilty  of  the  offence 
for  which  he  was  actually  indicted. 

The  case  proceeded.  The  prisoner  was  convicted, 
and  sentenced  by  me  to  imprisonment  for  nine 
calendar  months  with  hard  labour. 

After  conviction  counsel  for  the  prisoner  further 
submitted  to  me  that,  under  the  provisions  of  section 
17  of  the  Act  in  question,  and  of  the  Vexatious 
Indietments  Act  (22  &  23  Yict.  c.  17)  (not  in  this 
nspeet  affected  by  section  1  of  30  &  31  Vict.  c.  35), 
no  indictment  for  an  offence  under  this  sub -section  1 
ought  to  have  been  allowed  to  be  found  by  the  grand 
jury,  inasmach  as  the  prisoner  had  not  been  com- 
mitted for  that  offence. 

The  questions  for  the  consideration  of  the  Court 
for  Grown  Cases  Besarved  are : 

1.  On^ht  the  court,  in  obedience  to  the  proviso  in 
section  5  of  the  Criminal  Law  Amendment  Act,  to 
have  directed  an  acquittal  ? 

2.  Ought  the  indictment,  having  regard  to  section 
17  of  the  same  Act,  to  have  been  quashed  P 

3.  Was  the  objection,  if  any,  to  the  indictment 
emd  by  the  prisoner  pleading  to  it,  or  by  the  objec- 
tion not  being  taken  till  after  conviction  ? 

Counsel  for  the  prisoner  has  referred  me  to  the 
ease  of  Beg.  y.  CaaMt,  11  Cox  C.  L.  C.  385. 

Section  6  of  the  Criminal  Law  Amendment  Act, 
1885,  provides  that  *'  any  person  who  (1)  unlawfully 
sod  carnally  knows  or  attempts  to  have  carnal  know- 
ledge of  any  girl  being  of  or  above  the  age  of 
thirteen  years  and  under  the  age  of  sixteen  years 
•  .  •  shall  be  guilty  of  a  misdemeanour  .  .  . 
Provided  .  .  .  that  no  prosecution  shall  be  com- 
menced for  an  offence  under  sub-section  1  of  this 
section  more  than  three  months  after  the  commission  of 
the  offence."  Section  9  enacts  that  *'  if,  upon  the  trial 
of  soy  indictment  for  rape  .  .  .  the  jury  shall 
he  satisfied  that  the  defendant  is  guilty  of  an  offence 
under  section  5  of  this  Act  .  .  .  but  are  not 
satisfied  that  the  defendant  is  guilty  of  the  felony 
dur^ed  in  the  indictment  .  .  .  ."  they  may 
aequit  him  of  the  felony  and  find  him  guilty  of  the 
oAsnoe  aforesaid.  Section  17  provides  that  misde- 
aeanoan  under  the  Act  shall  be  deemed  offences 
under  and  subjeot  to  the  provisions  of  the  Vexatious 
Indictments  Act  (22  &  23  Yict.  o.  17). 

The  prisoner  was  not  represented. 


Meynell,  for  the  prosecution. — The  conviction  ought 
to  be  sustained.  The  indictment  was  for  an  offence 
which  is  included  in  the  greater  offence  for  which 
the  prisoner  was  committed.  The  prosecution  before 
the  magistrates  for  rape  was  a  prosecution  for  any 
offence  of  which  a  prisoner  might  be  convicted  on  a 
charge  of  rape.  Therefore  the  prosecution  for  an 
offence  against  section  5  (1)  of  the  Criminal  Law 
Amendment  Act  was  commenced  within  three  months 
after  the  commission  of  the  offence.  In  Rex  ▼. 
Willacey  1  East  P,  C.  186,  the  proceedings  before  the 
magistrates  were  held  to  be  the  commencement  of 
the  prosecution.  The  objection  founded  on  the 
Vexatious  Indictments  Act  is  substantially  the  same 
as  the  objection  founded  on  the  proviso  to  section  5 
of  the  Act  of  1885.  The  commitment  was  for  any 
offence  of  which  a  person  indicted  for  rape  could  be 
convicted. 

Lord  Etjssell  of  Killowen,  C.  J.— In  this  case  a 
charge  of  rape  was  preferred  against  the  prisoner 
before  the  magistrates,  and  on  the  hearing  it  was 
considered  proper  to  commit  him  for  trial  for  that 
offence,  and  he  was  committed  accordingly.  When 
in  due^  course  the  indictment  was  sent  up  to  the 
grand  jury  more  than  three  months  had  elapsed  since 
the  commission  of  the  offanoe  with  which  the  pri- 
soner was  charged.  Counsel  for  the  prosecution 
considered  the  matter,  and  thought  that  it  would 
not  be  proper  to  put  the  man  on  his  trial  for  rape : 
the  evidence  pointed  to  some  degree  of  consent  on 
the  part  of  the  prosecutrix,  and  the  indictment  wai 
framed  under  section  5  of  the  Criminal  Law  Amend- 
ment Act,  1885,  for  the  offence  of  having  carnal 
knowledge  of  a  girl  between  the  ages  of  thirteen 
and  sixteen  years.  I  have  to  observe  that  if  that 
course  had  not  been  taken,  and  an  indictment  for 
rape  had  been  sent  up  and  found,  no  difficulty  could 
have  arisen;  for  the  judge  could  have  directed  the 
jury  to  acquit  the  prisoner  on  the  charge  of  rapn, 
and  to  consider  only  the  misdemeanour.  But  the 
point  taken  is  that  this  was  an  indictment  for  a  misde- 
meanour under  seotiou  5,  and  that  the  final  proviso 
to  that  section  enacts  that  *'  no  prosecution  shall  be 
commenced  for  an  offence  under  sub-section  (1)  of 
this  section  more  than  three  months  after  the  com- 
mission of  the  offence."  Can  it  be  said  that  in  the 
present  case  the  prosecution  for  the  offence  of  which 
the  man  was  convicted  was  commenced  within  three 
months  after  the  commission  of  the  offence  P  I  thtuk 
that  it  was.  A  prosecution  for  rape  is  a  prosecution 
for  any  offence  of  which  a  man  can  be  convicted 
upon  an  indictment  for  rape.  The  evidence  before 
the  magistrate  may  raise  a  doubt  as  to  whether  he 
ought  to  commit  the  accused  on  a  charge  of  rape ; 
but  he  may  properly  think  that  no  harm  can  be  done 
by  so  committing  him,  because  if  the  charge  of  rape 
is  not  established,  he  can  be  c  jnvicted  of  the  lesser 


In  my  judgment  the  learned  commissioner  was 
right  in  refusing  to  direct  an  acquittal  or  to  quash 
the  indictment. 

"ELxwKisa,  J. — I  am  of  the  same  opinion.  I  think 
the  point  is  quite  clear. 

Mathbw,  J. — I  am  of  the  same  opinion.  The 
point  on  the  Vexatious  Indictments  Act  is  practically 
a  repetition  of  the  point  on  the  proviso  to  snctioo  5* 
of  the  Act  of  1885.  To  give  effect  to  the  contention 
for  the  prisoner  would  be  to  render  section  17  of  that 
Act  inoperative,  and  I  cannot  think  that  section  5 
has  that  effect. 

Gbai^tham,  J. — I  am  of  the  same  opinion.  I 
should  have  been  sorry  if  we  had  been  obliged  to 
decide  otherwise;    for   in  that   case   it   would  be 


308 


THE  WEEKLY  REPORTER.      [m«ai».i898.]      VoL  XLTL 


GouBT  OF  Appeal. 


In  be  Izod.— "The  Glenoylb." 


CoTTBT  OF  Appeal 


seoond  meeting,  and  therefore  a  fortiori  no  applica- 
tion to  the  oonrt  based  npon  it  nntil  there  had  betti 
a  complete  public  examination  of  the  debtor.  That 
was  the  machinery  of  the  earlier  Act.  The  later  Act 
Bubstitated  one  meeting  for  two,  and  having  done 
that,  it  was  also  made  a  condition  precedent  that  the 
public  examination  should  take  place  before  applica- 
tion could  be  made  to  the  court.  Therefore  I  say  the 
decisions  under  the  earlier  Act  affirming  there  was  a 
discretion  notwithstanding  the  failure  of  the  con- 
dition precedent  are  still  authorities  now ;  but  it  dops 
not  rest  there,  because  we  have  at  least  two 
authorities  after  the  passing  of  that  Act — namely,  In 
re  Flatau,  which  was  decided  in  1893,  the  headnote 
of  which  is  this  :  "  When  a  receiving  order  has  been 
made  the  court  will  not,  even  though  the  proceedings 
imder  it  have  been  stayed,  rescind  the  order  merely 
upon  the  consent  of  the  petitioning  creditor.  The 
court  has  a  discretion  in  the  matter  and  will  not 
lescind  the  order  without  the  full  investigation  of  all 
the  circumstances,  including  the  conduct  of  the 
debtor."  There  was  no  scheme  in  that  case  and 
therefore  no  approval.  That  is  followed  by  the  case 
of  In  re  Davidson.  There,  after  the  making  of  the 
order,  a  friend  of  the  debtor  had  bought  up  his 
unsecured  debts,  and  out  of  three  secured 
creditors  two  had  agreed  to  rely  upon  their  security. 
I  only  call  attention  to  that  to  show  there  was  no 
scheme.  The  court  in  that  case  says  that  **  the 
registrar  had  a  discretion  and  had  to  take  into 
consideration  all  the  circumstances  of  the  case."  It 
seems  to  me,  therefore,  dear  that  the  registrar  had  in 
this  case  a  discretion  to  deal  with  the  application  for 
rescission  of  the  receiving  order.  Then  it  is  said  that 
that  discretion  was  wrongfully  exercised. 

Now,  I  approach  the  case  from  the  point  of  view 
that  he  has  discretion.  The  registrar  has  exercised 
it,  having  the  most  abundant  opportunities,  which 
this  court  has  not  got,  of  enquiring  into  the  matter. 
This  discretion  cannot  be  interfered  with  without  the 
greatest  possible  consideration.  The  learned  registrar 
is  the  very  same  registrar  who  in  In  re  Davidson 
refused  to  rescind.  He  now,  in  this  case,  upon  full 
examination  of  all  the  facts,  thinks  he  was  justified  in 
rescinding  it.  I  quite  agree  it  is  absolutely  essential 
that  the  closest  possible  vigilance  should  be  exercised 
over  the  debtor  and  his  afi&iirs  and  also  over  the 
creditors  themselves  in  the  interests  of  the  public. 
That  has  been  done  in  this  case.  The  preliminary 
examination  has  taken  place,  and  the  business  has 
been  carried  on  under  the  direct  supervision  of  the 
receiver  from  July  to  November.  The  official  receiver 
himself,  with  every  means  of  information,  has  been  an 
Hssenting  party  throughout  these  proceedings. 
Therefore  we  are  safeguarded  by  the  accredited 
officer  of  the  court  whose  function  it  is  to  advise  in 
these  matters,  and  we  are  further  safeguarded  by  the 
great  experience  and  known  rectitude  of  the  registrar 
who  in  tbis  case — a  very  exceptional  case — rescinded 
the  receiving  order.  For  these  reasons  I  am  of 
opinion  that  the  decision  ought  to  be  upheld. 

Appeal  diamiBsed, 

Solicitor  for  the  official  receiver,  Solicitor  to  the 
Board  of  Trade, 

l5olicitor  for  the  debtor,  P.  C  Ray. 


From  Prob.  Div.  &  Adm.  Div.  i 
(A.  L.  Smith,  Chitty,  and       5  Feb.  16. 

Collins,  L.J  J.)  ) 

"The  GI.ENGYLE."  (a.) 

Ship — Salvage— Service  rendered  by  salvage  vendt- 
Assessment  of  remuneration. 

In  assessing  the  amount  payable  for  talvage  ternea 
rendered  by  salvage  steamers,  the  court  can  take  into 
account^  as  enhancing  the  amount  of  the  atoard,  thtfad 
that  the  salvage  steamers  are  equipped  and  maintainei 
at  considerable  expense  for  the  sole  purpose  of  rendering 
salvage  services. 

Appeal  from  the  judgment  of  Barnes,  J.,  in  is 
action  of  salvage. 

The  action  was  brought  by  the  plaintiff^,  the 
owners  of  the  salvage  steamers  Hermes  and  Ifewattai 
the  masters  and  crews  of  the  steamers,  to  reomr 
salvage  for  services  rendered  to  the  steamship  QUngifk, 
her  cargo  and  freight,  in  August,  1897.  The  Hermet 
was  a  screw  steamer  of  391  tons  register,  fitted  with 
engines  working  up  to  750  indicated  horse  pow, 
with  a  pumping  capacity  of  2,750  tons  per  hour,  wd 
manned  by  a  crew  of  twenty- three  hands,  and  of  tto 
value  of  £22,000.  The  Newa  was  a  screw  stetmer  ol 
459  tons  register,  fitted  with  engines  working  iipto 
750  indicated  horse  power,  with  a  pumpintc  c&pacitfof 
5.000  tons  per  hour,  and  manned  by  a  crew  of  twenty- 
one  hands,  and  of  the  value  of  £20.000.  Both  ths 
steamers  were  specially  built  for  and  solely  empbyad 
in  rendering  salvage  services,  and  were  equtpp'4  with 
divers  and  diving  apparatus  and  powerful  eoginei 
and  pumps  and  other  salving  appliances. 

On  the  26th  of  August  the  steamship  Olengifk,  <rf 
3,455  tons  gross  register,  on  her  voyage  with  pirtss- 
gers  and  cargo  from  London  to  China,   came  into 
collision  with  tiie  steamship  Coronet  in  the  Straits  si 
Gibraltar,  and  sustained  serious  damage  in  the  wif 
of  the  engine-room,  and  commenced  to  sink.    Tk 
Hermes  and  The  Newa  were  lying  at  Gibraltar  wiA 
steam  up,  and  shortiy  af  cer  3  a.m«  on  the  26th,  k  ' 
response    to    signals     from    the    signal-station  si 
Gibraltar,    thev  proceeded  to  sea  and    foond  Tk 
Glengyle  several  miles  away  to  the  south  west  wiA 
her  engine-room  full  of  water,  her  fires  drowned  ovt, 
large  quantities  of  water  in  her  holds,  and  no  one  « 
board  of  her.    She  was  gradually  settling  down.   Os 
the  arrival  of  the  salvage  steamers  at  4.10  a.BL  ths 
master  of  The  Glengyle^  from  a  boat,  requested  ifcsl 
his  vessel  should  be  towed  to  GKbraltar  H  she  won4 
keep  sfloat  long  enough.    The  sea  was  smooth.    Tk 
Hermes  and  Newa  were  made  fast,  the  former  ahssl 
and  the  latter  lashed  to  the  starboard  side  of  Tk 
Olengyle,      As    it    appeared    improbable    that   Tk 
Olengyle  could  reach  Gibralter,  it  was  arranged  ts 
steer  for  Getares  Bay.  the  nearest  shore  with  a  ssodf 
bottom,  where  Ths  Olengyle  could  be  beached.    Tk 
Olengyle  was  eventually  beached  in  Getares  Bay  st 
6  a.m.  on  the  26th.     The  holes  in  her  sides  wsit 
patched  by  divers,  the  pumping  gear  of  the  ssisisg 
steamers  set  to  work,  and  at  night  The  GlengyU  «M : 
floated,  and  on  the  27th  was  taken  to  Gibraltar  Bif; 
where  further  work  was  done  by  the  divers  to  As' 
damaged  places,  and  the  pumping  was  ooatiB«i 
until  the  28th,  when  The  Olengyle  was  able  to  ksiy; 
down  the  water  with  her  donkey-pump.    Thevste 
of  The  Olengyle  and  of  her  cargo  and  freight,  vte 
salved,  was  ajg;reed  at  £76,696. 

Barnes,  J  ,  in  giving  judgment,  said  that  fli 
establishment  and  maintenance  of  salvage  stsastfB 
were  for  the  general  benefit  of  owners  and  Bodv* 

(a.)  Beported  by  W.  F.  Barry,  Bsq.,  Banistar- 
at-Law. 
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wiiten  and  others  inteFOsted,  and  the  crews  and 
pmeosers  of  sach  vessels,  and  the  Admiralty  Conrt 
would  be  liberal  in  its  awards  in  respect  of  services 
mdered  by  salvage  steamers,  even  thooffh  the 
twwds  might  fall  somewhat  heavily  on  in£vidaal 
owners.  He  accordingly  awarded  the  sum  of  £19,000 
to  the  owners,  masters,  and  crews  of  T?ie  Hermes  and 
Neva  in  equal  moieties  to  each  ship.  The  defendants 
sppealed,  and  contended  that  the  award  was  excessive. 

Sir  JL  T.  Beid,  Q.C,  A$pinalh  Q.O.,  and  Butter 
AtpinaU^  for  the  defendants. 

F,  W,  RaikeSf  Q.O.9  and  Dawaon  Miller,  for  the 
plain  tiffik 

The  following  authorities  were  referred  to:    The 
TheHs,  2  Knapp  390 ;  The  Seindia,  L.  E.  1  P.  C.  241, 

14  W.  E.  P.  C.  Dig,  6 ;  The  True  Blue,  1  P,  C.  250, 

15  W.  B.  P.  C,  Dig.  7 ;  The  Glendurar,  L.  R.  3  P.  C. 
589.  19  W,  E.  P,  C.  Dig,  19;  The  AmeHque,  23 
W.  R.  488,  li.  B,  6  P.  C,  468 ;  The  William  Beck/ord, 
3  a  Rob.  355 ;  The  Accomac,  [1891]  P,  349,  40  W.  R. 
Dig.  5. 

A,  L.  SiOTH,  L.  J. — ^My  mind  has  fluctuated  during 
the  argoment,  but  in  the  result  I  have  come  to  the 
sooofaision  that  this  award,  large  though  it  un- 
doabtedly  ia,  most  stand.  It  was  said  that  this  case 
•OQstxtuted  a  new  departure,  because  the  case  of 
silfige  vessels,  constructed  and  mamtained  for  the 
•ok  pnrpoee  of  rendering  salvage  services,  had  never 
before  come  before  the  Court  of  Admiralty.  Large 
tqwDse  is  incurred  in  keeping  these  salvage  steamers 
1^  Gibraltar.  Though  the  sea  was  smooth  at  the 
tone  when  the  salvage  services  were  rendered,  The 
Oloigyle  was  in  such  a  moribund  state  that  if  the 
advage  voesols  had  not  come  alongside  of  her  she 
would  inevitably  have  been  lost  with  her  cargo.  The 
iilTBge  voesols  also  incurred  considerable  risk  in 
getting  7*%€  Gkngyle  on  to  the  shore,  and  their  crews 
were  ezpoaed  to  considerable  danger.  Our  assessors 
•B  advise  ns.  There  was  therefore  imminent  danger 
to  and  probable  loss  of  The  Olengyle,  and  danger  to 
nd  possible  loss  of  the  salvage  vessels.  If  thu  had 
hesn  the  case  of  an  ordinary  tuff  or  an  ordinary 
steamer,  speaking  for  myself  I  should  have  said,  upon 
tte  authorities,  that  the  award  of  £19,000  would  have 
hesn  too  large.  But  these  salvage  vessels  are  kept  at 
gnat  expense  solely  for  salvage  purposes,  and  I 
flsnnot  shut  my  eyes  to  this,  that,  imless  those  two 
vessels  had  been  kept  at  Gibraltar  for  that  purpose, 
The  Qlengyle^  with  her  cargo  and  freight,  would  have 
hesn  lost.  Taking  also  into  consideration  the  danger 
winch  the  salvage  vessels  ran,  I  cannot  say  that  the 
Isamed  judge,  who  took  all  the  circuoistances  into 
Moount,  awarded  too  much. 

Chitty,  L.J. — I  am  of  the  same  opinion.  The 
qaestion  is  not  whether  we  should  have  arrived  at  the 
Mme  figure,  but  whether  we  are  satisfied  that  the  sum 
is  in  exoeas,  and  largely  in  excess,  of  what  should  be 
isnvded.  There  is  no  new  departure  in  the  principle 
■pon  which  this  case  should  be  decided.  There  is 
MnJy  an  important  new  factor  in  this  case.  These 
hro  salvage  vessels,  valued  at  £42,000,  were  equipped 
sad  mamtained  solely  for  salvage  purposes.  It  is,  to 
Mf  mind,  a  matter  of  high  importance  to  encouras[e 
ienons  to  keep  at  a  port  like  (Hbraltar  vessels  of  this 
■find.  These  salvage  vessels  were  properly  equipped 
far  the  porpose,  and  had  divers  and  crews  specially 
AiUed.  Tliese  circumstances  do  not  constitute  a  new 
lepartare ;  they  give  rise  to  a  new  element  to  be 
Hcn  into  consideration,  to  which  Barnes,  J.,  has 
•oi  attacdied  too  much  importance.  We  have  also 
been  aaaiated  by  our  assessors  with  regard  to  the 
fncmred  by  the  three  vessels.  In  the  circum- 
I  cannot  say  that  the  award  is  excessive. 


OoLLiNS,  L.J. — I  am  of  the  same  opinion  and  have 
nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  plainttfEs,  W.  A.  Crump  &  S<m. 

Solicitors    for    the    defendants,    Hollams,    SonSt 
Coivard,  &  ffawksley. 


Rigby    f 
B,  L,JJ.) ) 


Feb.  7. 


From  Ohan.  Div, 
(lindley,  M.R.,  and 
and  Yaughan  Williams, 

Gttabdians  of  Dorking  XTnioit  v.  Guabdiaks  of 
St.  Savioub*8  Union,  (a.) 

Poor  law — Settlement — Divided  parish — Locai  Govern^ 
ment  Act,  189i  (56  cfc  57  Vict.  c.  73),  ss.  1  (3),  67,  68. 

A  poor  law  settlement  gained  by  birth  is  a  setUement 
in  a  particular  parish.  Consequently  the  settlement  is 
destroyed  on  the  division  of  the  original  parish  under 
section  1,  suh^sectum  3,  of  the  Local  Government  Act, 
1894,  aa  the  parish  in  which  it  wis  acquired  thereby 
ceased  to  exist. 

This  was  an  appeal  by  the  guardians  of  St. 
Saviour's  Union  from  an  order  of  a  Divisional  Court 
consisiiuff  of  Collins,  L.J.  (then  CeUins,  J.),  and 
Ridley,  J.,  and  raised  a  question  as  to  the  result,  for 
purposes  of  pauper  settlement  law,  of  the  division  of 
a  parish  under  the  Local  Government  Act,  1894. 

A  special  case  was  stated  by  a  court  of  quarter 
sessions  for  the  County  of  London  which  had 
quashed  an  order  of  justices,  dated  the  18th  of 
August,  1896,  adjudging  the  settlement  of  one 
AllMrt  Edward  Bridger,  a  pauper,  to  be  in  the  parish 
of  Dorking,  in  the  county  of  Surrey,  iu  the  Dorking 
Union,  and  ordering  bis  removal  from  the  St. 
Saviour's  Union,  in  the  county  of  London,  to  the 
Dorking  Union. 

The  facts  were  as  follows :  The  pauper  was  bom  in 
1879  at  Westcott,  a  hamlet  then  forming  part  of  the 
parish  of  Dorking,  and  in  the  Dorking  Union.  He 
never  acquired  a  settlement  elsewhere.  In  August, 
1896,  he  became  chargeable  to  St.  Saviour's  Union. 
At  the  time  of  the  passing  of  the  Local  Government 
Act,  1894,  the  parish  of  Dorking  was  situate  partly 
within  and  partly  without  the  Dorking  rural  sanitary 
district.  It  had  one  set  of  overseers,  and  one  poor 
rate  was  made  and  levied  for  the  entire  parish.  By 
the  operation  of  section  1  (3)  of  the  Local  Govern- 
ment Act,  1894,  the  part  of  the  parish  which  was 
within  the  rural  sanitary  district,  and  the  part  which 
was  without,  were  constituted  and  became  two 
separate  parishes,  called  Dorking  and  Dorking  Rural, 
and  the  old  parish  of  Dorking  ceased  to  exist.  Since 
that  date  separate  overseers  ^ve  been  appointed  and 
separate  rates  levied  for  each  of  the  two  new  parishes, 
and  overseers  have  ceased  to  be  appointed  and  a 
poor  rate  has  ceased  to  be  made  for  the  old  parish  of 
Dorking.  It  was  contended  by  the  guardians  of 
Dorking  Union  (1)  that,  as  the  hamlet  of  Westcott 
was  within  the  parish  of  Dorking  Rural  and  not 
the  parish  of  Dorking,  the  order  of  the  justices  was 
bad,  inasmuch  as  the  pauper,  if  settled  at  all  in  any 
parish  of  Dorking  Union,  was  settled  in  the  parish  of 
borking  Rural,  not  in  Dorking ;  that,  there  being  no 
evidence  before  the  justices  who  made  the  order  that 
the  old  parish  of  Dorking  had  been  divided  as  afore- 
said and  that  the  new  parish  of  Dorking  Rural  had 
been  formed  and  was  in  existence,  the  said  order 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at-Law. 


810 


THE   WEEKLY  REPORTER.      (iteciii9.i89e.)     Vol  XlvI 


Ct.  op  App.      Guardians  of  Dobking  Union  v.  Gtjabdians  of  St.  Saviotte'b  Union.      Ot.  op  App. 


ooald  not  be  amended  by  the  insertion  of  the  word 
'*  rurar* ;  (2)  that,  in  conseqaence  of  the  division  of 
the  old  parish,  it  had  ceased  to  exist,  and  the  pauper 
had  lost  his  birth  settlement  in  the  old  parish,  and 
that,  as  there  was  not  at  the  time  of  his  birth  any 
parish  of  Dorking  Baral,  he  could  not  have  any 
settlement  in  that  parish  now,  not  haying  acquired 
one  since  its  formation. 

The  court  of  quarter  sessions  held  that  they 
could  amend  the  order  by  adding  the  word 
*' rural."  As  to  the  second  contention,  that  court 
held,  upon  the  authority  of  Beg,  v.  Tipton^  3 
Q.  B.  215;  Reg.  v.  BunningUm,  5  Q,  B.  273; 
Stcurbridye  Union  v.  Droitwich  Union^  L.  B.  6  Q.  B. 
769,  19  W.  B.  0.  L.  Dig.  68 ;  Beg.  y.  St.  MaHin'a 
New  Sarum,  9  Q.  B.  241,  that  the  pauper  had  no 
settlement  in  Dorking  Bural  and  could  not  be 
removed  to  the  Dorking  Union  in  virtue  of  his  birth 
«  settlement  in  the  old  parish  of  Dorking,  iJiat  parish 
for  the  purposes  of  settlement  having  been  destroyed, 
and  the  pauper's  settlement  gained  in  it  by  birth 
being  wholly  lost. 

Ou  the  special  case  stated  by  the  court  of 
quarter  sessions  the  Divisional  Court  decided  that 
the  principle  of  the  authorities  above  cited  was 
that  when  the  parish  in  which  a  pauper  was  bom 
was  divided  the  entity  maintaining  its  own  poor  in 
which  the  pauper  had  acquired  his  settlement  no 
longer  existed;  that,  whether  those  cases  were 
rightly  decided  or  not,  they  had  been  law  for  so  long 
it  would  be  quite  impossible  for  the  court  not  to 
follow  them;  and  that  as,  therefore,  the  place  to 
which  the  pauper  in  the  present  case  ought  to  be 
sent  no  longer  existed,  he  must  remain  chargeable  to 
the  union  where  he  was — viz.,  St.  Saviour's. 

From  that  decision  the  guardians  of  St.  Saviour's 
Union  now  appealed. 

Maemorran,  Q.G.,  and  G.  Elliott,  referred  to  the 
above  cases.  [Lindley,  M.B. — How  are  you  going 
to  get  over  the  authorities  ?  The  decisions  go  back 
to  1842.]  The  question  is  whether  these  decisions 
are  binding  on  this  court  in  view  of  the  doubt  cast 
on  them  by  the  Court  of  Queen's  Bench  in  the  Stour- 
bridge case.  Section  68  of  the  Local  Government  Act, 
1894,  is  in  point.  Collins,  L.  J.,  seems  to  have  regarded 
the  word  ''liabilities"  in  that  section  as  meaning 
only  pecuniary  liabilities,  but  the  definition  is  found 
in  the  Local  Government  Act,  1888,  and  is  much 
wider.  [Lindley,  M.B. — Is  there  any  section  which 
says  that  that  Act  shall  be  read  as  one  with  the 
other?]  Yes,  section  75.  The  Act  recognizes  the 
continuance  of  liabilities  of  all  lands,  and  does 
not  intend  to  abolish  them.  [Bigby,  L.  J. — Unless  it 
was  done  under  the  Divided  Parishes  Act,  1876.]  It 
was  not  done  under  the  Act  of  1876  because  the 
Local  Government  Board  under  section  8  of  that  Act 
had  power  to  make  an  adjustment  of  debts  and 
liabilities.  [Vattqhan  Williams,  L. J.— CoUins,  L.J. , 
says  that  section  8  of  the  Act  of  1876  has  been 
repealed.]  It  was  repealed  by  the  Local  Gk)vem- 
ment  Act  of  1894  in  the  schedule,  but  cases  where 
the  Local  Government  Board  has  dealt  with  a 
parish  are  excepted.  [Lindley,  M.B. — You  say 
that  section  8  is  not  repealed  to  the  extent  Collins, 
L.J.,  thought?]  No,  it  is  not.  [Lindley,  M.B.— 
Are  the  powers  and  debts  expressly  transferred  in 
this  caser]  Ko.  [Lindley,  M.B. — Then  it  comes 
down  to  section  68  P]  Section  68  is  wider  than 
section  67,  and  is  not  required  in  a  case  of  this  kind 
because  a  settlement  is  acquired  in  a  particular  j 
part  of  the  parish.  [Rigby,  L.J.— This  is  decided  ■ 
the  other  way  in  Beg,  v.  Tipton,']  As  the  Act  of  1894 
did  not  abolish  the  liabilities  it  must  hav3  contem- 
plated   an    adjustment    of    them    when   necessary. 


[LiNDLBYi  M.B. — ^Must  there  not  be  some  pomr  or 
debt  transferred  before  yon  talk  of  adjustmsut?] 
There  is  nothing  in  the  Act  which  expressly  tnat- 
fers  any  liability  in  terms.  Section  68  is  an  enabliiig 
section,  and  the  principle  of  the  Tipton  aue  shoold 
not  be  extended  to  a  case  under  the  Act  of  1894. 

Boaanquett  Q.C.,  and  W.  F,  Barry,  contra,-TU 
real  question  is  whether  this  pauper  was  settled  it 
the  time  of  the  order  in  Dorkmg  Bural  PiuisL  He 
was  born  in  the  old  parish  of  Dorking,  and  thenfon 
that  was  his  poor  law  domicil.  That  parish  doei 
not  now  exist.  The  question  is.  When  the  old  psiidi 
has  ceased  to  exist,  what  becomes  of  the  settlement? 
No^,  the  settlement  is  a  parish  settlement  and 
nothing  else.  The  suggestion  is  that  the  old  pank 
settlement  in  Dorking  becomes  a  settlement  in 
Dorking  Bural.  The  reason  of  the  old  deoisioDS  mi 
that  the  entity  to  which  the  settlement  attached  by 
birth  was  the  parish  as  it  existed  at  the  time.    Hie 

?[nestion  originally  arose  under  the  statute  of  13  ft  U 
/ar.  2,  c.  12,  s.  21,  and  the  reason  why  these  dediiau 
were  considered  unsatisfactory  is  based  on  thatttstnte 
because  under   it  the  parishes  were  not  CLpndj 
divided.    But   the    real    question  is.   What  ii  ttte 
meaning  of  settlement  ?     It  is  a  status  in  a  paiiik. 
and  when  the  parish  oeases  to  exist  so  does  the 
status.    The  entity  is  a  parish  and  the  settleraflnt  ii 
in  that  parish  and  not  in  another  one:   Plomesgsk 
coee,  29  W.B.  630,  6  Q.B.D.  576.   Now,  it  ii  said  thit 
under  the  Act  of  1894  there  is  a  new  aettlemeot  is 
Dorking  Bural.    But  the  Act  of  1894  only  sap  th^t 
they  are  to  be  separate  parishes  as  if  they  had  ben 
constituted    separate    parishes    under    the   Diridffi 
Parishes  Act,  1876.    Under  section  6  of  that  Act  esok 
part  of  Dorking  has  become  a  separate  parish  for  lU 
Lfty  and  civil  purposes,  but  there  is  no  prorisbn  th«t 
each  part  shall  nave  settled  in  it  its  own  paopen. 
There  is  no  power  at  all  to  deal  with  the  statut  oC 
paupers.    The  Act  has   never  said    that  when  tbe  | 
parishes  are  divided  the  settlements  shall  be  difided  | 
also.    [Yattghan  Williams,  L.  J.— It  is  not  said  that  j 
you  can  create  a  new  parish  settlement,  but  that  jw  | 
have  an  Act  which  for  the  purpose  of  administrsttt  : 
cuts  up  a  parish  into  two  and  imposes  on  each  of  tfaoM 
halves  the  liabilities  which  the  old  parish  used  to 
have,  and  it  is  suggested  tdat  the  old  parish  nefsr 
ceased  to  exist.]     The  answer  is  that  the  pariA  it 
divided  for    all  civil    purposes,  and    therefore  bei  '■ 
ceased  to  exist :  see  section  6  of  the  Act  of  1876. 

Macmorran,  Q.O.,  replied. 

Lindley,  M.B.— I  do  not  see  that  we  can  diffc 
from  the  judgment  of  the  court  below.     I  think  it  ii 
right  in  point  of  law.      As  regards  the  case  of  Btg^ 
V.  Tipton,  which  has  been  followed  by  a  great  many 
others,  all  I  say  is  that  that  case  put  a  very  nanov 
construction  upon  the  Act  of  13  &  14  Gar.  2,  c.  12:  bok 
it  is  past  praying  for,  and  I  say  nothing  more  about  ii 
At  all  events  it  comes  to  this :    It  seems  now  to  be 
settled,  as  I  understand  the  law,  that  a  birth  settle- 
ment, that  is  to  say,  a  settlement  gained  by  birth,  ii  i 
a  settlement  gained  in  a  parish,  and  if  that  pariah  ii  , 
sub- divided  the  old  parish  goes  and  the  settleaMBt  | 
goes  with  it ;  and  you  cannot  by  implioation  say  thii  ; 
a  person  who  had  acquired  a  birth  settlement  in  theft  | 
parish  is  to  be  treated  as  settled  in  that  half  of  Ai  | 
parish  which  is  made  a  new  parish.    In  other  vofdib 
the  view,  as  I  understand,  has  always  been  taken  thet  I 
if  the  Legislature  means  to  do  that,  it  moat  say  9X  | 
There  is  nothing  in  the  Act  whioh  we  have  to  soft-  | 
strue,  the  Local  Ck>vemment  Act  of  1894,  which  doei  ; 
say  so.      The  inferences  which  might  possibly  be  ^ 
drawn  from  sections  67  and  68  of  that  Act  aboai  | 
transfer  of  propertv   and  debt^   and  liabilities  aad  | 
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"•djostment  of  property  and  liabilities"  really  do 
not  eke  the  case  oat ;  tbey  are  not  plain  enough,  and 
oee  of  course  is  strack  by  the  fact  diat  in  1894  when 
this  Local  Government  Aot  was  passed  the  Legis- 
lature perfectly  well  by  the  decisions  to  which  we 
hsTebeen  referring  how  the  Poor  Law  stood — viz., 
thst  a  person  settled  by  birth  in  an  old  parish  should 
sot  be  deemed  to  have  a  settlement  in  that  part  of 
the  old  parish  which  was  made  a  new  parish.  The 
ooBMqaence  is  that  the  appeal  must  be  dismissed, 
tad  dumissed  in  the  ordinary  way,  with  costs. 

EiQBT,  L.J. — I  am  of  the  same  opinion.    At  any 
rate,  in  the  year   1842,   v^ith   regard  to  the  case 
of  Beg,  y.    Tipton,    there    was  one  point   decided 
which,  so  far  as  I  know,  has  never  been  departed 
from  at  all,  and  that  was  that  when  you  were  deal- 
is^  with  a  birth  settlement  it  was  a  matter  of  abso- 
hite  indifference  as  to  the  part  of  the  parish  in  which 
the  birth  took  place.    All  you  had  to  show  was  that 
the  paaper  was  bom  in  the  parish,  and  that  he  got 
aiettlement  in  the  parish.    The  idea  of  a  settlement 
in  a  part  of  a  parish  had  not  then  occurred.      I 
do  not  find  that  that  has  ever  be^i  argued  since. 
The  court  might  perhaps  in  tiiose  cases  have  held 
that  the  Aot  13  &  14  Car.  II.  did  not  make  any  division 
of  the  pariah,  but  merely  set  up  tiie  different  towu- 
ihips  in  the  parish  as  though  they  were  independent 
poor  law  districts.    Again,  it  seems  to  have  been 
tboogbt  that,  whether  what  they  held  was  right  or 
wrong,  time  has  established  that.    It  was  pointed 
out  in  the   case  of  Beg.   v.    Tipton    in    the  year 
1842  that  the   result   might  be   to  destroy   settle- 
ments. That  was  recognized  and  accepted  as  a  result, 
ynd,  very  possibly,  not  an  intentioniQ  result,  of  the 
i^Siilation.    Whether  that  was  a  useful  and  laudable 
nsolt,  or  one  that  ought  to  be  deprecated  and  cured 
hj  legislation  is  quite  a  different  matter.     It  may  be 
very  much   doubted    whether   in    any    Parliament 
•obsequent  to  that  date  of  1842  it  would  have  been 
posMihie  to  get  legislation  which  should  extend  the 
doctrine,  not  by  any  manner  of  means  at  tJiat  date 
uiTeraaUv  approved  of,  of  birth  settlements.    We 
blow  peneotfy  well  that  at  an  earlier  date  even  than 
that,  the  principle  of  the  settlement  law  in  the  case 
of  removing  a  pauper  from  one  part  of  the  country 
where  he  had  Mends  and,  presumably,  opportimities 
at  a  future  date  of  doing  well  for  himself,  to  another 
where  he  would  be  stranded  altogether  and  rendered 
a  pauper  for  life,  was  very  much  questioned.    How- 
ever, from  whatever  motive,  I  see  no  ground  to  sup- 
poie  that  in  any  statute  that  has  been  referred  to,  or 
m  any  statute  that  I  am  aware  of,  that  policy  of 
doing  what  the  Queen*s  Bench  said  in  1842  could  not 
OS  done — namely,  create  a  fancy  settlement,  as  it 
were,  by  relation,  has  ever  so  much  as  been  discussed. 
At  any  rate,  it  is  reasonably  clear  to  my  mind  that 
the  sections  in  the  different  Acts  of  Parliament  which 
have  been  referred   to   have  no  relation   to   that 
latter.    Sections  67  and  68  of  the  Act  of  1894  were 
relied  upon,  and,  I  think  rightly,  section  68  was  put 
in  the   foreground,    for  I   doubt   whether,  under 
■eetion  67,  the  case  uises  at  alL     Section  67  appears 
tome—I  do  not  lay  it  down  because  it  has  not  been 
▼ery  much  discussed— to  relate  to  the  transfer  from 
oie  authority  of  the  debts  and  liabilities  to  a  new 
•vtfaority ;    but  section  68  undoubtedly  deals  with 
the  relations  of  new  authorities  generally,  not  the 
ease  merely  of  transfer;   but  then  it  must  be  the 
debts  and  liabilities  which  are  either  liabilities  of 
the  two  parishes  together  or  liabilities  of  one  of  them 
by  reason  of  the  separation,  in  respect  of  which  it 
has  some  kind  of  equity  to  be  reUeved,  from  the 
other.    Now,  if  the  doctrine  laid  down  in  1842,  and 
Mt  as  I  think  questioned  since,  holds,  there  is  no 
liability         adjust ;  the  parish  in  which  the  pauper 


gained  the  birth  settlement  no  longer  exists ;  it  is 
impoasible  therefore  to  take  him  to  the  parish  in 
which  he  was  born,  because  there  is  none,  and  there  is 
nothing  for  section  68  to  operate  upon  in  any  point  of 
view.  In  my  opinion,  therefore,  the  judgment  of  the 
court  below  ought  to  be  affirmed  and  the  appeal 
dismissed. 

Yaughan  Williams,  L.J. — I  am  of  the  same 
opinion,  but,  speaking  for  myself,  I  cannot  pretend 
at  present  quite  to  understand  the  judcrments  of  the 
Court  of  Queen's  Bench  in  the  case  of  The  Ouardiane 
of  the  Stourbridge  Union  v.  The  GuardUme  of  the 
Droitwich  Union.  Oookbum,  C.J.,  and  Blackburn, 
J.,  say  in  so  many  words  in  that  case  that  they 
think  that  the  reasons  which  led  the  Court  of 
Queen's  Bench  to  decide  as  they  did  decide  in 
Reg,  V.  Tipton  set  forth  in  the  judgment  of  Lord 
Denman  were  founded  on  mistake,  bat  they  say 
that  they  must  not  lightly  overrule  that  authority, 
and  so  proceed  to  follow  it.  I  am  not  quite  sure 
that  I  know  why  the  Court  of  Queen's  Bench  in  the 
days  of  Cockbum,  C.J.,  thought  that  the  reasons 
p^iven  by  Lord  Denman,  and  upon  which  the  decision 
in  Beg.  v.  Tipton  was  founded,  were  founded  on 
mistake.  It  seems  to  me  to-day,  at  all  events,  that 
we  are  not  only  following  Beg.  v.  Tipton  because 
it  has  been  the  established  law  for  fifty  years 
bat  we  are  foilovring  the  reasoning  of  it.  I  looked 
myself  to  try  and  see  whether  there  was  not  some 
feature  presented  by  the  words  of  the  21st  section  of 
the  statute  of  the  13  &  14  Car.  IL,  c.  12,  to  which 
Cockbum,  C.J.,  and  Blackburn,  J.,  were  referring 
when  they  said  that  the  reasoning  of  Bea,  v. 
Tipton  was  founded  on  mistake,  which  we  coula  find 
either  in  the  statute  of  1 894  or  in  the  principles  of 
the  statute  of  1876  to  which  really  the  statute  of 
1894  throws  one  back.  I  say  for  myself  that  I  am 
unable  to  find  with  any  certainty  what  it  was  that 
Cockbum,  C.J.,  and  Blackburn,  J.,  were  referring  to 
when  they  made  the  observations  that  they  did.  I 
entirely  agree  myself  with  the  reasoning  in 
Beg,  ▼.  Tipton  in  so  far  as  it  says,  if  vou  treat 
legislation  as  abolishing  the  old  parish  and  creating 
new  parishes,  instead  of  it,  that  unless  there  are 
some  express  words  in  the  statute  that  the  old 
liabilities  shall  be  borne  by  the  new  parishes,  you 
cannot  impose  upon  the  new  parishes  a  liability 
which,  because  it  nappened  to  be  a  liability,  had  to 
be  borne  by  the  ola  parish.  You  can  only  do  so, 
according  to  my  view  of  the  matter,  if  you  are  of 
opinion  that  the  true  effect  of  the  legislation  dividing 
the  old  parish  and  creating  two  new  parishes  is  to 
create  the  new  parishes  in  one  sense  for  purposes  of 
administration  only,  and  to  continue  the  old  parish 
as  a  poor  law  parish  for  the  purpose  of  settlements 
and  liabilities  and  the  rest  of  it.  But  whether  you 
look  at  the  statute  of  Charles  II.  or  whether  you  look 
at  the  Act  of  1894  it  is  extremely  difficult  to  take 
that  view,  and  if  you  do  take  that  view  it  would 
almost  look  as  if  the  proper  order  was  the  order 
made  by  the  justices  in  this  case  without  any  amend- 
ment at  all;  because  if  the  old  poor  law  parish 
continues  to  exist  so  that  you  can  say  that  the  birth 
settlement  gained  in  it  has  not  gone,  then  it  would 
seem  that  the  proper  order  ought  to  have  been 
as  the  justices  originally  made  it ;  and  leave  the  two 
new  parishes  to  adjust  their  liabilities  under  that 
order. 

For  myself  I  concur,  but  I  prefer  to  put  my  judg- 
ment upon  the  same  ground  that  has  been  put  in 
so  many  cases  since  Beg,  v.  Tipton,  and  I  think 
that  decision  binds  us  here ;  it  has  been  law  for  so 
long  that  I  do  not  think  we  ought  to  alter  it  now. 

Solicitors,  LangJiama,  for  G.  Scales,  Dorking; 
Howard  C,  Jones, 
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different  ?  I  think  not.  In  plain  reason  it  must  be 
said  that  the  use  to  which  the  defendant's  signature 
was  applied  was  in  substance  and  effect  iorgeryt 
whether  or  not  it  amounted  to  the  criminal  offence 
of  forgery  ?  I  think  it  well  to  point  out  that  cases 
like  the  present  differ  widely  from  those  in  which  the 
party  sought  to  be  diarged  has  a^preed  and  intended 
to  enter  into  contractu^  obligation  by  bill  or  note 
but  has  been  defrauded  into  agreeing,  or  been 
defr>iuded  in  the  manner  in  which  the  bill  or  note 
has  been  dealt  with.  In  such  cases  he  is  liable,  on 
principle  and  authority,  to  any  one  who  has  dealt 
with  tiie  bill  or  note  in  good  faith  and  for  value.  It 
was  in  argument  admitted  that  the  case  of  Foster  v. 
Mackinnon  is  in  point,  and  is  an  authority  binding  on 
me  if  the  Bills  of  Exchange  Act  of  1882  has  not 
altered  the  law  as  them  declared.  I  find  that  the  law 
has  not  been  so  altered.  I  see  nothing  in  the  Act  to 
warrant  the  suggestion  that  it  has  been  altered,  and 
it  is  noteworthy  that  all  the  text- writers  dealing  with 
the  Bills  of  Exchange  Act,  1882  (including,  indeed, 
the  draftsman  of  the  Act),  treat  that  oase  as  an 
existing  authority.  The  facts  in  Foster  ▼.  MtuJcinnon 
were  that  an  old  man  of  feeUe  sight  was  induced— 
without,  as  the  jury  found,  any  negligence  on  his 
part — to  sign  his  name  on  the  back  of  a  bill  by  the 
fraudulent  statement  that  it  was  a  guarantee  whidi,  in 
laot,  he  had  imdertaken  to  sign.  The  Court  of  Common 
Pleas  (consisting  of  Bovill,  C.J.,  and  Byles,  Keating, 
and  Montagu  Smith,  JJ.)  held  that  he  was  not  liable, 
and  this  in  an  action  by  what  was  then  called  a  bond 
fide  holder  for  value  and  without  notice,  of  which 
*'  holder  in  due  course  "  is  now  the  legal  equivalent. 
In  these  islands,  oases  in  litigation  of  fraucU  such  as 
that  here  practised  are  of  rare  occurrence,  partly 
because  of  the  existence  and  character  of  our  stamp 
laws.  But  in  the  United  States  of  America,  where 
no  such  laws  exist,  there  are  many  authorities  deal- 
ing with  points  similar  to  that  in  the  present  case  : 
Douglas  v.  Matting,  4  Amer.  Bep.  238  (1870) ;  Taylor 
V.  Atchison,  5  Amer.  Bep.  118  (1870);  Whitney  v. 
Snyder,  2  Lans.  477  (1870);  Walker  v.  Egbert,  9 
Amer.  Bep.  548  (1871);  and  Griffiths  v.  Kellogg,  20 
Amer.  Bep.  48  (1876).  The  great  weight  of  United 
States  auworities  supports  the  view  of  the  common 
law  expressed  by  the  English  judges. 

I  have  thought  it  right  to  say  so  much,  but  in 
truth  these  authorities  are  not  necessary  for  the  pur- 
poses of  this  case.  They  are  all  cases  where  the  bills 
or  notes  had  been  negotiated  to  persons  now  called 
**  holders  in  due  course."  It  follows,  if  such  a  holder 
cannot  in  a  case  like  the  present  recover,  a  fortiori 
that  the  plaintiff — who,  as  named  payee,  is  one  of 
the  immediate  parties — cannot  recover. 
.  In  the  result,  therefore,  my  judgment  must  be  for 
the  defendant,  and  the  plaintiff  must  be  enjoined 
from  in  any  way  dealing  with  the  notes,  and  the 
same  must  be  cancelled  so  far  as  they  purpoirt  to  be 
the  notes  of  the  defendant. 

Judgment  for  the   defendant  with  costs;    stay  of 
eacecution. 

.  Solicitor  for  the  plaintiff,  Algernon  E,  Sydney. 

Solicitors  for  the  defendant,  RensTiaw,  Kekewich,  iS: 
Smith. 
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Solicitor — Costs — Charging  order — **  Property  reoomni 
or  preserved**  —  Bankruptcy — Criminal  prooeedingt 
under  the  Debtors  Act,  1869~Or<fer  to  trustee  fo 
prosecute  bankrupt — Money  found  on  bankrupt  erf  tim 
of  arrestr^Solidtors  Act,  1860  (23  A  24  Vid.  c  127), 
4.  28. 


The  words  ^*  property  recovered  or 
section  28  of  the  Solicitors  Act,  1860,  means  properig 
recovered  or  preserved  in  a  suit,  matter,  or  proceeding  i% 
a  court  of  justice. 

The  appellants  acted  as  solicitors  for  a  trustee  in  kaifc* 
rupicy  who,  in  the  course  of  the  bankruptcy  procawlisft, 
tvas  directed  by  t?^  court  to  prosecute  the  banknut  fir 
an  offence  under  the  Debtors  Act,  1869.  The  basirupt. 
who  had  left  tJie  country,  taking  with  him  a  nm  •/ 
money y  was  arrested  abfiad,  and  the  money  found  upo^ 
him  at  the  time  of  his  arrest  toas  taken  possession  of  iy 
the  police,  and  remitted  to  the  appellants  by  virtue  o/a 
power  of  attorney  prepared  by  them  on  Malf  ef  ik 
trustee  in  bankruptcy.  The  appeilants  daivui  s 
charging  order  upon  this  sum  under  section  2S  of  Ht 
Solicitors  Act,  1860,  for  their  costs  and  expenses  of  sai 
incidental  to  the  recovery  thereof,  including  the  costs  md 
expenses  of  procuring  the  arrest  of  the  bankrupt  auisf 
the  proceedings  consequent  thereon,  as  money  reeoeend  If 
them  in  the  proceedings. 

Held,  that  the  appellants  were  not  entitled  to  • 
charging  order,  as  the  money  toas  not  recovered  in  ik 
proceedings  in  bankruptcy,  but  by  virtue  of  the  power  sf 
attorney. 

Appeal  by  a  firm  of  solicitors  from  a  deoisioD  of 
the  Divisional  Court  (Wright  and  Kennedy,  JJ.) 
reversing  an  order  of  the  county  court  judge  of  Csr- 
narFonshire. 

The  facts  and  arguments  are  stated  in  the  judg- 
ment. 

W.  S.  Robson,  Q.C.,  and  B.  T.  Evans,  for  the  appel- 
lants. 

H.  Reed,  Q.C.,  and  Carrington,  for  the  trjttee. 

Our.  adv.  wdL 

March  3. — Chitty,  L.J.,  read  the  judgment  of  tht 
court:  This  in  an  appesi  from  the  order  of  tfas 
Divisional  Court  discharging  an  order  dated  the  lOtk 
of  November,  1896,  made  by  the  oonnty  oonrt  i^dgs 
of  Carnarvonshire  sitting  in  bankruptcy.  The  appH- 
lants  are  a  firm  of  solicitors  who  obtained  the  order 
in  the  county  oourt.  It  was  made  on  their  petitioa 
for  a  charging  order  under  the  provisions  of  seetioa 
28  of  the  Solicitors  Aot,  1860.  The  order  deobnd 
that  the  sum  of  £813  mentioned  in  the  petitioa 
had  been  recovered  and  preserved  for  the  bauraptV 
estate  through  the  instrumentality  of  proo 

instituted  by  the  petitioners  on  behalf  of  the 

in  bankruptcy,  and  ordered  that  the  oosts*  tdiarfM, 
and  expenses  of  the  petitioners  of  and  inotdeatd  M 
the  recovery  and.pre8ervation  of  the  £813,  inelwifal 
the  costs  and  expenses  of  the  petitioners  in  prooariag 
the  arrest  of  the  bankrupt  and  the  costs  and  expsoM 
of  the  proceedings  taken  before  the  justaoes 
liminary  to  and  consequent  on  sudh  arrest,  and  d 


I    (a.)  Beported  by  W.  F.  Babbt,  Bsq.» 


1 


ai-Law. 
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Ik  be  Humfhbeys. 


COITBT  OF  AfFBAL. 


fte  petition  and  the  parties  properly  appearing 
fbareoo,  shoold  be  taxed  and  paid  oat  of  the  £813 
leeuvered  and  preserved  as  aforesaid.  The  bankrupt, 
8  hone  dealer,  had  absoonded  to  Aostralia^  takmg 
vith  him  the  som  of  £813,  the  proceeds  of  the  sale  of 
bii  hones,  and  the  property  of  his  creditors  under 
the  bankruptov.  Two  criminal  charges  were 
■ids  against  him.  The  first  was  for  forgery, 
sod  in  t&s  matter  the  appellants  acted  as  solicitors 
fir  his  lather.  Although  thev  introduced  charges 
igaiost  the  trustee  in  their  cash  account 
m  proceedings  on  this  charge,  the  appellants 
do  not  now  seu  to  have  these  charges  paid  out  of  the 
bankrupt's  estate.  The  other  criminal  charge  was  for 
oiBDoes  against  the  Debtors  Act,  1869.  In  respect  of 
this  charge  the  oouniy  court  judse,  on  an  application 
Bsds  by  the  appellants  on  b^alf  of  the  trustee, 
whoie  soliaitors  they  then  were,  directed  the  trustee 
to  prosecute  the  bankrupt  by  order  made  in  April, 
18d5.  To  this  order  section  166  of  the  Bankruptcy 
Aet,  1883,  applied,  and  thereupon  it  became  the  duty 
ol  the  Director  of  Public  Prosecutions  to  institute 
sad  carry  on  the  prosecution.  The  object  of  the 
cnaotment  i^ypears  to  be  to  save  the  bankrupt's  estate 
from  the  costs  of  the  prosecution.  The  bankrupt  was 
snsstMl  in  Australia  on  the  criminal  charges  and 
hronght  to  this  country;  he  was  afterwards  dis- 
eharged  h^  the  justices  on  the  charge  of  forgery, 
sad  was  tned  and  acquitted  on  the  chaarge  under  the 
Debtors  Act,  1869.  At  the  time  of  his  arrest  he  had 
on  him  the  sum  of  £813,  which  was  taken  from  him 
hf  the  polioe  authorities.  The  balance  of  this  sum, 
saioantuig  to  upwards  of  £700,  was  remitted  to  the 
sppsOants  by  ▼irtue  of  a  power  of  attorney  prepared 
hy  them  on  behalf  of  the  trustee  in  bankruptcy.  The 
appeOants  have  retained  in  their  own  hands  the 
aMDsy  thus  received.  They  delivered  to  the  trustee 
a  emk  account,  in  whidh  they  sought  to  deduct  large 
some  in  respect  of  the  costs  of  the  prosecutions  and 
otiMrmattors,  some  of  which,  it  is  admitted,  thev  are 
ad  entitled  to  daim.  The  account  showed  a  balance 
ef  £323  4a.  payable  to  the  trustee.  Although  they 
had  been  requested  to  deliver  a  bill  of  costs  to  the 
tnaftee  in  September,  1896,  they  had  not  done  so 
bstee  the  dharsing  order  was  made.  In  fact  they 
hate  not  now  ddivered  their  bill  of  costs. 

It  was  oontended  on  behalf  of  the  appellants  that 
thsy  were  entitled  to  retain  the  money  on  two  grounds 
— mst,  by  virtue  of  the  charging  order ;  and  secondly, 
by  viitue  of  a  lien  they  claimed  as  solicitors.  As 
t9  the  chai^s^g  order,  I  think  it  ought  not  to  have 
hssn  made.  Section  28  of  the  Solicitors  Act,  1860, 
is  to  the  eflfeot  that  in  every  case  in  which  a  solicitor 
m  employed  to  prosecute  or  defend  any  suit,  matter, 
or  proceeding  in  any  court  of  justice,  it  shall  be 
lawinl  for  the  court  or  a  judge  before  whom  any  such 
snt,  matter,  or  prooeeding  has  been  heard  or  shall  be 
pending  to  declare  such  solicitor  entitled  to  a  charge 
apon  ttie  property  recovered  or  preserved.  **  Pro- 
perty reoovmd  or  preserved"  means  property 
leeoverKl  or  preserved  in  any  suit,  matter,  or 
ttooeedinff  in  any  court  of  justice.  Obviously  the 
prooeeding  must  be  in  a  civil  court  of  justice.  The 
laactnient  does  not  extend  to  criminal  proceedings. 
^  a  criminal  proceeding,  instituted  as  it  is  for  the 
ipodahment  ox  the  offender,  no  property  is  recovered 
or  preaerved.  The  only  possible  exception  which 
Mean  to  ns  is  an  order  made  after  conviction  by  the 
Jadge  for  restitution  of  the  property  to  the  owner 
WD&r  the  provisions  of  the  Acts  relating  to  larceny 
aad  oOier  similar  offences  (24  &  25  Yict.  c.  96,  s. 
100;  35  ft  36Tiot  c  93,  s.  30).  If  that  be  an  ex- 
point  on  which  it  is  not  necessary  to 
any  opinion — the  only  costs  for  which  a 
ooiold  obtain  a  charging  order  would  be  the 


costs  of  obtaining  the  order  for  restitution.  In  the 
case  before  us  the  money  received  by  the  appellants 
was  not  recovered  or  preserved  in  any  civil  proceeding 
in  a  court  of  justice.  It  was  received  merely  bv  virtue 
of  the  power  of  attorney.  It  was  conteoded  that  it 
was  recovered  in  the  proceedings  in  the  bankruptcy. 
The  answer  is,  it  was  not.  The  only  colour  for  the 
ar^ment  was  the  order  directing  the  prosecution. 
This  point  is  covered  by  what  we  have  said  as  to 
criminal  proceedings,  coupled  with  the  fact  that  the 
money  was  not  recoverect  by  virtue  of  that  order, 
although  the  order  may  have  led  indirectiy  to  the 
recovery.  To  these  reasons  against  the  charging 
order  we  may  add  the  following.  The  jurisdiction 
under  section  28  of  the  Act  of  1860  is  discretionary. 
We  entireW  agree  with  the  opinion  expressed  by 
Bowen,  L.J.,  in  Qreer  v.  Youjif/,  31  W.  B.  930,  24 
Ch.  D.  545,  at  p.  557,  where  he  said  that  **  the  Act 
gives  a  discretionary  power  to  the  court ;  the  solicitor 
has  no  absolute  right  to  the  charge,  but  only  power 
to  ask  the  court  in  the  exercise  of  its  discretion  to 
make  the  charge."  Without  going  so  far  as  to  say 
that  the  Bankruptcy  Court  ought  never  to  make  a 
charging  order  in  favour  of  the  solicitor  to  the  trustee 
upon  the  funds  which  belong  to  the  creditors,  we 
think  tiiat  the  cases  in  which  the  discretionary  power 
ought  so  to  be  exercised  must  be  rare. 

In  the  circumstances  of  this  case  we  think  that  the 
discretion  was  wrongly  exercised.  There  is  great 
force  in  the  observations  made  by  Wright,  J.,  on  rule 
125  of  the  Bankruptcy  Bules  regulating  the  priority 
of  costs  and  charges  payable  out  of  the  estate.  Still 
there  may  be  occasions  on  which  it  would  be  right  to 
make  the  order,  seeing  that  the  ordinary  right  of  the 
solicitor  to  be  paid  for  his  services  out  of  the  estate  is 
only  through  tne  right  of  the  trustee  to  obtain  the 
costs  out  of  the  estate,  a  right  which  the  trustee  msy 
have  lost  by  reason  of  his  being  a  defaulter  or  by  his 
misconduct  in  which  the  solicitor  is  not  implicated : 
see  Ex  parte  Harper,  30  W.  B.  650,  20  Oh.  D.  685. 
For  these  reasons  we  think  that  the  Divisional  Oourt 
were  right  in  reversing  the  charging  order. 

The  point  as  to  the  solicitor*s  lien,  apart  from  the 
Act,  does  not  appear  to  have  been  raised  in  the 
Divisional  Court.  It  may  be  disposed  of  in  a  few 
words.  The  petition  was  not  founded  on  lien;  it 
was  simply  for  a  charging  order.  The  solicitor  to  the 
trustee,  whetiier  in  bankruptcy  or  in  the  case  of  an 
ordinary  trust,  has  no  lien  on  the  trust  estate.  The 
trust  estate  in  bankruptcy  does  not  belong  to  the 
trustee ;  in  equity  it  is  the  property  of  the  creditors. 
The  right  of  the  solicitor  to  be  paid  out  of  the  bank- 
rupt's estate  is  only  through  the  right  of  his  client, 
the  trustee.  He  has  no  independent  right  (see  Ex 
parte  Harper).  No  doubt  a  solioitor  employed  by 
the  trustee  with  respect  to  the  trust  estate  is  not 
uncommonly  oalled  or  calls  himself  solicitor  to  the 
estate,  but  this  is  a  misnomer.  The  law  on  this 
subject  is  well  stated  by  North,  J.,  in  Staniar  v. 
Evane,  35  W.  B.  286,  34  Ch.  D.  470,  at  pp.  476, 
477.  Unfortunately  for  themselves  the  appellants 
have  pursued  a  mistaken  course.  It  was  their 
duty  to  pay  the  money  to  the  trustee  and  to  deliver 
a  bill  of  costs,  and  to  have  taken  steps  for  the 
taxation  of  the  bill  at  the  proper  time.  At  the 
conclusion  of  the  argument  their  counsel  stated  that 
they  would  now  follow  this  course.  Nothing  which 
has  fallen  from  us  will  in  any  manner  prejudice 
them  on  the  taxation.  The  respondent  submits  that 
on  the  delivery  of  the  bill  it  should  be  taxed,  and  aU 
proper  costs  and  char^  should  be  allowed.  There 
IS  no  undertaking  on  either  side. 

The  appeal  must  be  dismissed  with  costs. 

Appeal  dUmuBed. 
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0.  A.     QuBXNBLAxn)  National  Bank  v.  Pbninsttlas  and  Oriental  Steam  Navigation  Ck>.     C.  A. 


SoUoiton  for  the  sppellaats,  Lloyd' Qeorge^  EoherU, 
4b  Co., 

Solioiton  for  the  trustee,  Saffen/y  ffunUey,  A  Son^ 
for  Breeae,  JoneSt  &  Caaeon,  Portmadoc. 


From  Q.  B.  Div.       \ 
(A.  L.  Smith,  Chitty,  [  Jan.  18. 

and  Collins,  L.JJ.)    ) 
Queensland  National  Bank  v.  Pbninsulab  and 
Obiental  Steak  Navigation  Co.  (a.) 

Bhip-^BiU  of  lading — Implied  warranty — Fitness  to 

carry  particular  cargo  —  Specie  placed  in  bullion' 

room, 

Oold  wcLS  shipped  under  a  hill  of  lading  which  con- 
tained exceptions  from  liability  for  loss  by  robbers  or 
thieves,  or  from  any  act,  neyltct,  or  default  of  the  ma»ter 
and  crew.  The  parties  entered  into  the  contract  upon  the 
footing  thai  the  ship  wcu  provided  with  a  bullion-room 
for  the  safe  carriage  of  the  gold.  During  the  voyage  the 
wUionrTOom  was  broken  open  and  the  gold  was  stolen. 

Held,  that  there  was  an  implied  warranty  in  the  bill 
of  lading  that  the  buHum-room  uhm  so  constructed  as  to 
be  reasonably  fit  to  resist  thieves. 

Appeal  from  the  decision  of  Mathew,  J.,  upon  a 
point  of  law  raised  upon  the  pleadings. 

The  aotion  was  brought  to  recover  £5,000  damages 
for  the  loss  of  a  box  containiug  5.000  sovereigns 
shipped  by  the  plaintiffs  on  the  defendants*  steamship 
Oceana  at  Port  Jackson  under  a  bill  of  lading  which 

Smvided  that  the  goods  were  to  be  delivered  at 
iloyd's  Bank,  London,  and  contained  an  exception 
clause  against  loss  by  {inter  alia)  robbers  or  thieves 
by  sea  or  land,  defects  latent  or  other «^e  in  hull 
or  its  appurtenances,  or  from  any  act,  neglect,  or 
default  whatsoever  of  the  pilot,  master,  mariners,  or 
other  servants  or  of  the  agents  of  the  defendants. 
The  box  was  placed  by  the  defendants  in  the  bullion- 
room  of  the  Oceana,  which  was  broken  open  during 
the  voyage,  and  the  box  with  the  £5,000  in  sovereigns 
was  stolen. 

The  plaintiffs  in  their  statement  of  claim  alleged 
that  there  was  an  implied  warranty  by  the  defendauts 
that  the  Oceana  had  such  a  bullion-room  as  made  her 
a  safe  and  fit  vessel  for  the  carriage  of  bullion,  where- 
as the  construction  of  the  bullion-room  was  so  defec- 
tive that  she  was  not  a  safe  and  fit  vessel  for  that 
purpose. 

It  was  ordered  by  Collins,  J.,  at  chambers  that  the 
Question  whether  there  was  any  warranty  by  the 
defendants  under  the  bill  of  lading  that  the  room  in 
which  the  bullion  was  stowed  was  so  constructed  as 
to  be  reasonably  fit  to  resist  thieves  should  be  tried 
before  the  trial  of  the  action. 

There  was  no  mention  of  a  bullion-room  in  the  bill 
of  lading,  but  upon  the  admissions  made  during  the 
argument,  Mathew  J.,  in  giving  judgment,  s^id  :  '*  I 
assume,  for  the  purpose  of  my  dedsion,  that  the 
vessel  in  question,  the  Oceana,  like  others  of  her  class, 
was  furnished  with  a  receptacle  for  bullion  and 
valuables,  usually  called  the  specie  room ;  and  that 
the  contract  in  the  bill  of  lading  was  entered  into 
with  the  knowledge  and  upon  the  footing  that  this 
receptacle  had  been  provided  for  the  safe  carriage  of 
the  gold  mentioned  in  the  bill  of  lading."  The 
learned  judge  held  that  there  was  an  implied 
warranty  that  the  bullion-room  was  so  constructed  as 
to  be  reasonably  fit  to  resist  thieves.  The  defendants 
appealed. 


(a.)  Reported  by  W.  P.  Barby,  Esq.,  Barrister- 
at-Law. 


Joseph  Walton,  Q,C,,  and  B,  M.  Bray,  Q,C,,  forilis 
defendants. — ^There  is  no  implied  warranty  in  this  1)01 
of  lading  that  the  bullion-room  is  reasonably  fit  to 
resist  thieves.  There  is  no  mention  of  a  bullion -roooi 
in  the  bill  of  lading,  and  there  was  no  obligation  oo 
the  shipowners  to  carry  the  gold  in  the  buUmn-room. 
The  gold  might  have  been  carried  in  any  part  of  the 
ship.  No  doubt  the  plainti£fo  knew  that  this  ship  hsd 
a  bullion-room,  but  the  assumption  made  by  Mathew, 
J.,  in  the  court  below  is  an  erroneous  assumptkuu 
The  only  implied  warranty  in  the  bill  of  ladug  ii 
that  the  ship  is  reasonably  fit  to  carry  the  particalir 
cargo :  TattersaU  v.  National  Steamship  Co.,  32  W.  R. 
566,  12  Q.  B.  D.  297 ;  Maori  King  v.  Hughes,  44 
W.  B.  2,  [1895]  2  Q.  B.  550.  Here  the  ship  wsi 
reasonably  fit,  though  there  might  have  been  negli* 
gence  in  the  carriage,  which  is  covered  by  the  excep- 
tions in  the  bill  of  lading.  In  Maori  King  v.  Hughes 
the  bill  of  lading  was  headed  **  Befrigerator  ImII,*'  and 
it  was  held  that  the  necessary  impUcation  was  thai 
the  refrigerating  chamber  should  1m  reasonably  fit  to 
carry  the  meat  in  a  soimd  condition.  Here  then  ii 
no  reference  in  the  bill  of  lading  to  a  bullion-room. 
Secondly,  if  there  is  an  obligation  to  carry  the  gold 
in  a  bullion-room,  there  is  no  implied  warranty  thtt 
the  bullion-room  shall  be  reasonably  fit  "  to  resist 
thieves. ' '  The  shipowners  might  have  a  weak  bolUon- 
room,  and  at  the  same  time  employ  a  man  to  keep 
guard  over  it. 

T.  E,  Scrutton  {J.  Lawson  Walton,  Q,C„  with  him), 
for  the  plainti£fo. — The  decision  of  Mathew,  J.,  ii 
right.  The  cases  of  Steel  v.  State  Line  Steamship  Ok, 
8  App.  Cas.  72,  26  W.  B.  Dig.  216 ;  Statdim  v. 
Bichardson,  21  W.  B.  71,  L.  B.  7  C.  P.  421,  L.  B.  9 
C.  P.  390,  22  W.  B.  Dig.  223 ;  Gilroy  v.  Price,  [1893] 
A.  C.  56,  41  W.  B.  Dig.  223;  MaoH  King  v.  Hughes, 
shew  that  there  is  an  impUed  undertaking  that  tiis 
ship  is  at  its  departure  reasonably  fit  for  aooomplirik- 
ing  the  service  which  the  shipowner  engaged  to  per* 
form.  The  particular  cargo  must  be  loon^  at.  Btn  i 
there  is  an  implied  warranty  that  the  bullion-rooai, 
in  which  the  gold  was  to  be  placed,  is  reascnabiy  it 
to  carry  the  gold.  The  object  of  the  bullion-room  ii 
to  keep  the  gold  secure  from  thieves.  There  wu, 
therefore,  a  warranty  that  the  bullion-room  was  so 
constructed  as  to  be  reasonably  fit  to  resist  thiefsa 

A.  L.  Smith,  L.J. — In  my  opinion  this  i^ipei^ 
must  be  dismissed.  The  defendants  had  a  butbon- 
room  in  The  Oceana  for  the  purpose  of  the  conveysDee  i 
of  bullion  and  specie  from  Australia  and  other 
countries.  The  bill  of  lading  contains  large  excep- 
tions as  to  liability,  included  among  them  beisg 
exceptions  of  loss  from  robbers  or  thieves  by  ssa  or 
land,  or  from  the  negligence  of  the  defeodants' 
servants.  The  question  now  before  us  is  whsthv 
under  this  bill  of  lading  there  is  any  implied 
warranty  that  the  bullion-room  in  wluoh  the  gold 
was  placed  was  so  constructed  as  to  be  reasonably  ft( 
to  resist  thieves.  The  importance  of  that  qaestioa  ii 
obvious,  because,  if  the  plaintiffs  had  to  relv  solely 
upon  the  bill  of  lading,  me  defendants  would  in  sU 
probability  have  an  answer  by  showing  that  the  losi 
arose  from  thieves.  The  form  of  question  vie 
settled  by  my  brother  Collins  at  chambers,  and  tks 
case  was  argued  before  my  brother  Mathew.  It 
seems  to  me  that  tbe  foundation  of  the  leaznsd 
judge's  judgment  is  hie  statement  that  The  Oceus 
was  f  uruidhed  with  a  receptacle,  called  a  specie  rooia, 
for  bullion  and  valuables,  and  that  the  oontradt  in 
the  bill  of  lading  was  eotered  into  with  the  know- 
ledge and  upon  the  footing  that  this  reoeptaole  ked 
been  provided  for  the  ssie  carriage  of  the  gold  oeea- 
tioned  in  the  bill  of  lading.  In  my  opinion  Mathev. 
J.,  rightly  made  that  assumption  upon  the  admisifawi 
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before  him.  That  assamption  brings  the  case  within 
the  decision  in  Maori  King  y.  Hughes.  There  was 
therefore  a  warranty  that  the  bullion-room  should 
be  retsonably  fit  to  carry  the  goUL  It  was  said, 
bonerer,  that  there  was  no  impUed  warranty  that 
the  bullion- room  should  be  reasonably  fit  to  resist 
tbiefee.  The  parties  to  the  oontract  oontem- 
pkted  that  the  gold  should  be  carried  in  the 
bullion-room,  and  they  entered  into  the  con- 
trtot  upon  that  basis.  Now,  the  object  of 
a  halHon-room  is  not  to  resist  the  waves  or  fire,  bat 
to  Mcnze  the  gold  in  it  from  thieves.  That  was  what 
tbe  parties  bad  in  view  when  they  contracted  on  the 
footing  of  the  existence  of  a  bullion-room.  Why  is  it 
wrooff  to  draw  the  inference  that  there  was  a  warranty 
that  ihe  bullion-room  should  be  reasonably  fit  to  resist 
thieves  ?  It  was  said  that  the  ^Id  could  have  been 
earned  in  another  part  of  the  ship.  That  was  not  the 
iene  before  Mathew,  J.  The  question  is  whether 
there  was  a  warranty  that  this  bullion-room,  which 
was  in  the  contemplation  of  the  i>arties  at  the  time 
they  entered  into  the  contract,  was  reasonably  fit  to 
resist  thieves.  Was  the  ship,  at  tiie  time  when  she 
started  on  her  voyage,  reasonably  fit  to  carrv  the 
gdd  ?  There  are  several  authorities  upon  the  sumect. 
The  first  is  Sled  v.  StaU  Line  Steamship  Go.  Then 
oame  TattersallY.  National  Steamship  Co.,  followed  by 
Strndon  v.  Biehardson  and  Mcuyri  King  v.  Hughes. 
Iq  the  latter  case  there  was  a  refrigerating  chamber 
lor  the  carriage  of  meat,  and  this  court  held  that 
there  was  an  implied  warranty  that  that  part  of  the 
ship  should  be  reasonably  fit  for  the  carriage  of  the 
meat  So  here,  I  think  that  that  part  of  the  ship  in 
which  the  bullion  was  to  be  carried — ^namely,  the 
hoUion-room  —  should  be  reasonably  fit  to  resist 
thieves.    The  appeal  must  therefore  be  dismissed. 

Ghutt,  Ij.J. — I  am  of  the  same  opinion.  The 
bnllion-room  was  in  the  contemplation  of  the  parties 
at  the  time  when  they  made  the  oontract,  and  the 
kaned  judge  waa  justified  in  making  the  assumption 
of  fact  which  he  did.  What  was  a  bullion-room  for  ? 
One  great  peril  to  which  cargo  of  this  class  is  exposed 
is  Ices  froin  theft,  and  therefore  in  my  opinion  the 
proper  question  was  whether  the  bullion-room  was 
reasonably  fit  to  resist  thieves.  The  receptacle  must 
not  be  an  old  packing-case,  it  must  be  a  bullion- 
zoom,  and  in  my  opinion  it  must  be  reasonably  fit  for 
that  purpose  for  which  a  bullion-room  is  ordinarily 
vsed. 

Ck>iiiiKS,  L.  J. — I  am  of  the  same  opinion.  When 
we  introduce  into  this  case  the  fact  that  both  parties 
OQntraoted  that  the  gold  should  be  carried  in  the 
hollion-room,  it  necessarily  follows  that  the  bullion- 
room  should  be  a  reasonable  bullion-room.  Does  that 
imply  that  it  should  be  reasonably  fit  to  resist  thieves  ? 
It  is  easy  to  put  an  extreme  case,  such  as  that  of  the 
peeking-case.  It  is  obvious  that  a  paoking-oase  is 
not  a  reasonably  proper  receptacle  because  it  is  not 
stzoi^  enough.  Whafc  then  is  the  standard  of 
strength  f  In  my  opinion  it  is  its  reasonable  capa- 
bility of  reflating  thieves. 

Appeal  dismissed. 

Solioitorw  for  the  plaintiffs,  WattonSf  Johnson^  Buhb, 
SWhaUan. 

Solicitors  for  the  defendants,  Freshfields  &  WiUiams, 
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In  re  A  Bankrttptoy  Notiob.  (a.) 

Bankruptcy — Scotch  judgment  registered  in  England-^ 
Jurisdiction  to  issue  bankruptcy  notice  in  England 
--JudgmenU  Extension  Act,  1868  (31  &  32  Vict,  c 
54),  s.  3— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
52),  s.  4,  sub-section  1  (g). 

A  decreet  of  the  Court  of  Session  in  Scotland  registered 
in  England  under  the  Judgments  Extension  Act,  1868, 
cannot  be  made  the  foundation  of  a  bankruptcy  notice 
under  the  Bankruptcy  Act,  1883,  s.  4,  sub'Seccion  1  (g). 

In  re  Watson,  Ex  parte  Johnston,  41  W.  B.  34, 
[1893]  1  Q.B.  21,  followed. 

This  was  an  appeal  from  Mr.  Begistrar  GfifGard^ 
who  refused  to  give  leave  to  issue  a  bankruptcy 
notice. 

On  the  4th  of  December,  1897,  the  applioant 
obtained  a  decreet  in  the  C!ourt  of  Session  in  Scotland 
for  £1,250.  The  action  was  brought  on  a  bill  of 
exchange. 

On  the  nth  of  December  the  applicant  registered 
a  certificate  of  the  decreet  under  section  3  of  the 
Judgments  Extension  Act,  1868,  in  the  High  Court  ' 
in  England,  and  on  the  1 6th  of  December  he  applied 
to  the  registrar  in  bankruptcy  for  leave  to  issue  a 
bankruptcy  notice  founded  on  this  registered 
certificate. 

The  registrar  held  that  he  was  bound  by  In  re 
Watson,  Ex  parte  Johnston,  41  W.  B.  34,  [1893]  1 
Q.  B.  21,  and  refused  to  give  leave  on  the  ground  that 
the  applicant  had  not  obtained  **  final  judgment  '* 
against  the  debtor  within  the  meaning  of  section  4, 
sub-section  1  {g),  of  the  Bankruptcy  Act,  1883. 

By  the  Judgments  Extension  Act,  1868  (31  &  32 
Yict.  c  54),  it  is  provided  as  follows : 

Section  3.  ''On production  to  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster  or  to  the 
muter  of  the  Court  of  Common  Pleas  at  Dublin,  of 
the  certificate  of  one  of  the  forms  contained  in  the 
sched^e  hereunto  annexed,  as  the  case  may  be,  of 
any  extracted  decreet  of  the  Court  of  Session  in 
Scotland,  which  shall  hereafter  be  obtained  for  the 
payment  of  any  debt,  damages,  or  expenses  purport- 
ing to  be  signed  by  the  extractor  of  the  Court  of 
Sessions.  .  .  •  Such  certificate  shall  be  regis- 
tered by  such  master  in  a  register  to  be  kept  in  the 
Court  of  Common  Pleas  at  Westminster  and  Dublin 
respectively  for  that  purpose,  and  to  be  called  the 
'Begister  for  Scotch  Judgments,*  and  such  oerti- 
cate,  when  so  registered,  shall,  from  the  date  of  such 
reeistration,  be  of  the  same  force  and  effect  as  a 
judgment  obtained  or  entered  upon  the  date  of  such 
registration  as  aforesaid  in  the  oourt  in  which  it  is  so 
registered.     .    .    ." 

Section  4.  **  The  Courts  of  Common  Pleas  at  West^ 
minster  and  at  Dablin,  and  the  Court  of  Session  in 
Scotland,  shall  have  and  exercise  the  same  control 
and  jurisdiction  over  any  judgement  or  decreet,  and 
over  any  certificate  of  such  judgment  or  decreet 
registered  under  this  Act  in  such  courts  respectively 
as  they  now  have  and  exercise  over  any  judgment  or 
decreet  in  their  own  courts,  but  in  so  ftur  only  as 
relates  to  execution  under  this  Act." 

Bv  the  Bankruptcy  Act  of  1883  (46  &  47  Vict.  o. 
52)  it  is  provided  as  follows : 

Section  4,  sub-section  1.  ''A  debtor  commits  an 
Act  of  Bankruptcy  in  each  of  the  following  cases  ■* 

(a.)  Beported  by  E.  G.  Stillivbll,  Esq.,  Barrister* 
at-Lawt 
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(g)  If  a  creditor  has  obtained  a  final  judgment  against 
him  for  any  amount,  and  execution  thereon  not 
haying  been  stayed,  has  served  on  him  in  England, 
or  by  leave  of  the  court  elsewhere,  a  bankruptcy 
notice  under  this  Act  requiring  him  to  pay  the  judg- 
ment debt  in  accordance  with  the  terms  of  the  judg- 
ment   .    .     .'' 

F,  Cooper  Wiltia  (C.  TindaU  Davis  with  hiin),  on 
bebalf  of  the  creditor,  the  applicant — By  registering 
in  the  High  Court  the  certificate  of  the  decreet  of 
the  Scotch  Court  it  becomes,  by  section  3  of  the 
Judgments  Extension  Act,  1868,  of  the  same  force 
and  effect  as  a  judgment  obtained  in  the  High  Coart. 
The  creditor  is  therefore  entitled  to  issue  a  bank- 
ruptcy notice  as  a  creditor  who  has  obtained  final 
judgment  within  the  meaning  of  section  4,  sub- 
section 1  (y),  of  the  Bankruptcy  Act  of  1883.  The 
case  of  In  re  Watson^  Ex  parte  Johnston,  it  is  true, 
appears  as  an  authority  against  this  contention,  but 
that  case  is  not  binding  on  this  court,  as  there  is  a 
later  case,  In  re  Low,  Bland  v.  Low,  38  SOLIOITOES' 
JOTTENAL  78,  [1894]  1  Ch.  147,  decided  by  the  Court 
of  Appeal,  and  which  is  not  oondstent  with  In  re 
Watson, 

Carrington,  for  the  debtor. — ^The  case  of  In  re 
Watson  is  a  binding  authority,  and  covers  this  case. 

The  CoTTET  here  stopped  counsel. 

Smith,  L.J. — The  question  here  is  whether  the 
registrar  was  right  in  refusing  to  give  leave  to  issue  a 
bsmkruptcy  notice.  I  think  he  was  right.  The 
creditor  who  made  the  application  obtained  a 
decreet  or  judgment  in  Scotland  for  £1,250.  Under 
the  Judgments  Extension  Act,  1868,  he  registered  a 
certificate  of  that  decreet  in  the  High  Court  of 
England,  and  then  applied  for  leave  to  serve  the 
debtor  with  a  bankruptcy  notice  founded  on  that 
registered  certificate. 

*  The  question  is  whether  he  can  do  that.  I  think 
)ie  cannot.  This  question  is  covered  by  authority, 
and  the  case  of  In  re  Watson  is  binding  upon  us. 
1  Section  2  of  the  Bankruptcv  Act,  1883,  enacts  that 
IhcAct  shall  not,  except  so  far  as  is  expressly  pro- 
vided, extend  to  Scotiand  or  Ireland. 

Stction  4,  sub-section  1  {g),  ot  the  same  Act  pro- 
vides that  a  debtor  commits  an  act  of  bankruptcy  if 
a  creditor  has  obtained  a  final  judgment  against  him 
—that  is,  a  final  judgment  in  England. 
'  It  is  clear  that  the  creditor  here  has  not  obtained 
a  final  judgment  within  the  meaning  of  that  sub- 
section. Then  the  creditor  says  that  he  is  not 
confined  to  the  Bankruptcy  Act  of  1883,  but  can  fall 
back  on  tiie  Judgments  Extension  Act,  1868,  and  he 
Irelies  on  section  3  of  that  Act,  contending  that  the 
'effect  of  that  section  is  to  make  his  registered  certifi- 
cate of  the  decreet  as  effectuid  as  a  final  judgment 
obtained  in  the  High  Court  of  England.  But  it  is 
impossible  to  construe  section  3  without  reading  into 
it  section  4.  Section  3  says  that  the  regiitered 
Certificate  shall  have  the  same  force  and  effect  as  a 
judgment  obtained  in  England,  but  section  4  limits 
that  provision  by  the  words  *'  but  in  so  far  only  as 
relates  to  execution  under  this  Act."  The  present 
case  does  not  relate  to  execution  but  to  the  serving  of 
a  bankruptcy  notice.  The  creditor,  therefore,  clearly 
cannot  rely  upon  section  3.  The  case  of  In  re  Watson 
is  authoritative  upon  that  point,  and  I  therefore  am 
of  opinion  that  this  appeal  must  be  dismissed. 

Chittt,  L.J. — The  decision  of  the  registrar  is 
clearly  right.  The  words  ''final  judgment"  in 
section  4  of  the  Bankruptcy  Act,  1883,  mean  a  final 
judgment  in  a  court  having  jurisdiction  in  England, 
and  the  creditor  here  has  therefore  to  fall  back  upon 
(he  provisions  of  the  Judgments  Extension  Act,  1868. 


In  re  Watson,  however,  decides  that  seetioa  4  ol  AmI 
Act  cuts  down  and  limits  the  provisions  of  seotte  t 
to  cases  only  which  relate  to  execution  under  the  AiA, 
and  in  deciding  the  present  case  we  are  bound  hj 
that  authority.  Counsel  on  behalf  of  the  oradibv 
contended  that  the  decision  in  that  oaae  is  ioooo- 
sistent  with  a  later  case  decided  bv  the  Couzt  ol 
Appeal — ^namely.  In  re  Low,  but  I  do  not  agree  with 
that  contention.  There  is  no  confiiot  betweea  ths 
two  cases.  They  seem  to  be  quite  reconcilable  with 
each  other. 

Collins,  L.J.— I  am  of  the  same  opinion.  If  ik 
had  not  been  for  the  decision  of  the  Coort  oi  Appeal 
in  In  re  Watson  1  should  have  liked  to  hear  sons 
further  argument.  But  that  case  is  binding  on  Qi, 
and  on  that  authority  I  agree  that  this  appeal  nod 
be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  creditor,  (?.  M.  FMhard. 

Solicitors  for  the  debtor,  Hicks,  Arnold,  it  Jfosbf . 


Feb.  3. 


Chan.  Div.    \ 
Kekewich,  J.  J 

In  re  Db  Niogls. 
De  Niools  v.  Ctteliee.  (a.) 

Domidl — Matrimonial  domidl— French  law^-Contrttd 

of  marriage—Movable  goods  acquired  during  ooverimt 

— Change  of  domicil. 

Movable  property  acquired  during  coverture  hjf  Frtmk 
spouses,  who,  being  married  in  France  without  amf 
settlement,  become  subsequently  domiciled  in  England,  is 
governed  by  the  law  of  their  antecedent  mairimofM 
domidl,  and  not  by  that  of  their  subsequenUy-aoquirei 
English  domidl. 

In  1854  M.  and  Madame  de  Nibols,  French  sub- 
jects, were  married  iu  Paris.  No  contract  or  settle* 
ment  was  made  by  the  parties  on  their  maRia^  in 
which  case,  according  to  French  law,  their  nghts 
with  respect  to  their  property  was  regulated  by  tbe 
law  of  *'  community  of  goods,"  which  providea«  tB(cr 
alia,  that  aU  the  movable  goods  which  the  sdoimbs 
may  possess  at  the  date  of  the  marriage,  as  well  as  all 
the  movable  goods  which  they  may  acquire  dming 
the  marriage,  are  to  be  the  common  propMrty  of  them 
both. 

In  1863,  M.  de  Nicols,  having  beoome  a  banknipt 
in  France,  came  over  to  England  with  his  wife. 

In  1865,  they  became  naturalised  as  Rn^ish 
subjects.  M.  de  Kicols,  with  the  assistaooe  of  hk 
wife,  carried  on  a  business  in  England,  whereby  ho 
amassed  a  large  fortune. 

M.  de  Nicols  died  on  the  28th  of  Febraaiy,  1897, 
having  by  his  will  dated  the  22nd  of  March,  1895, 
given  his  residuary  estate  real  and  personal  to 
trustees  upon  trust  for  sale  and  to  hold  the  proceeds 
upon  trust  for  his  wife  for  her  life,  and  after  her 
death  upon  trusts  for  the  daughter  of  the  maRiage 
and  her  husband  and  children. 

This  was  an  originating  summons  taken  out  hf 
Madame  de  Nicols  against  the  executors  and  traetess 
of  the  will,  thedaughter,  and  her  children,  wtiuh.  naand, 
inter  alia,  the  question,  Did  the  change  of  domioil  , 
of  the  parties  to  the  marriage  alter  the  legal  rights  ; 

(a.)  Reported  by  C.  C.  Henslet,  Esq.,  Barrister- 
at-Law. 
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ooDteied  an  them  by  the  French  lav  of  oommnnity  of 
goods  in  yirtae  of  their  matrimonial  domioxl  with 
mpect  to  moTable  goods  acquired  daring  the  coyer- 
tm? 

Bauhaw^  Q.C.^  and  Ingle  Joyce,  for  the  plaintiff> 
Ifftdame  de  Nicols. — ^The  rights  giyen  by  the 
Bsthmonial  domioil  cannot  be  altered  by  the  change 
of  domicil.  They  are  therefore  unaffected  by  the 
viU,  and  the  pluntiff  is  entitled  to  a  moiety  of  the 
moiahle  goods  in  the  possession  of  the  testator  or 
of  the  testator  and  the  plaintiff  jointly,  at  the  time  of 
the  testator's  death.  The  French  law  is  as  binding 
is  a  marriage  contract  would  be,  if  one  had  been 
eieeoted,  both  as  regards  present  and  after-acquired 
movable  property.  It  would  be  unfair  to  hold  that 
the  wife's  rights  are  altered  by  the  change  of  domi- 
cfl,  as  she  is  obliged  to  change  her  domicil  with  her 
husband. 

They  referred  to  Westlake  on  Private  Inter- 
•atiooal  Law,  3rd  ed.,  pp.  68,  69 ;  W<Ute  v.  Shrimp- 
tea,  21iBeaT.  97,  6  W.  B.  Dig.  50 ;  Dicey 's  Conflict 
of  Laws  [1896],  p.  648  and  pp.  550  to  552;  In  re 
ifanfancf,  34  W.  B.  540;  2  Bishop'sLaw  of  Married 
Wonen,  e.  569 ;  Boyer*8  case^  DaUoz  Jurisprudence 
Q^otole  [1854],  Part  I.,  p.  61. 

WarringUm^  Q.C7.,  Elgood^  and  Maugham,  for  the 
trustees  and  executors  of  the  will. 

A,  F.  Dtcey  Q.C*,  and  Whinney,  ioc  the  daughter 
el  tiie  marria^  and  her  children. — ^The  right  to 
aovables  acquired  in  England  during  the  coTcrture 
oai^t  to  be  regulated  by  the  law  of  the  English 
domidl«  the  domicil  at  the  time  of  the  acquisition 
of  the  property.  No  English  case,  apart  from  dida, 
decides  that  the  law  of  the  matnmonial  domicil 
xegnktes  movables  subsequently  acquired  under  a 
sbiiDged  domicil.  Moreover,  in  this  case  the  rights 
an  only  governed  by  the  common  law  of  France,  and 
Bot  by  oontraot.  Lord  Eldon,  in  Lashley  v.  Hog, 
Bobertson'e  Scotch  App.  Oas.  4, 1  Rurge  Col.  and  For. 
Law,  Part  L,  c.  7,  s.  8,  pp.  623-625,  says  that,  unless 
flwro  had  been  in  that  case  a  nuptial  contract,  the 
law  of  England,  notwithstanding  the  domicil  of  the 
parties  at  the  tame  of  their  marriage  was  French, 
would  have  regulated  the  rights  of  the  husband  and 
wife  who  were  domiciled  in  England  when  the 
■wniage  was  dissolved  by  death :  Feauheri  v.  Turet, 
Free.  Ch.  207,  Bobertson's  Scotch  App.  Cas.  pp.  3,  4 ; 
Sfeory'e  Gonfliot  of  Laws,  7th  ed.,  ss.  171,  171a,  1716; 
In  re  Lttte  Trusts,  7  L.  B.  Ir.  132,  29  W.  B.  Dig. 
75;  Duncan  V.  Cannan,  18  Beav.  128,  2  W.  B.  Dig. 
31 ;  Cfale  v.  Davis,  4  Martin's  Bep.  (Louisiana)  645  ; 
Musj^ky  T.  Murphy,  12  American  Dec.  475 ;  Saul  v. 
Ei$  Crediiors,  16  American  Dec.  212. 

KjDEXWiOH,  J. — Be  it  remembered  that  the  only 
gnostiuu  which  I  am  now  called  upon  to  decide  is, 
whetbar  as  regards  that  property  conveniently  des- 
cribed as  **  moveables,"  although  the  word  is  not  so 
fJMniliar  to  BngUsh  law  as  it  is  to  text-book  writers 
on  iniemationia  law,  of  which  this  testator  was  at 
ibe  time  ci  his  death  the  ostensible  possessor,  it  really 
belonged  to  him  whollv,  or  whether  lus  widow  sur- 
viving him  was  entitled  to  some  interest  in  that 
psopegtjr  by  virtue  of  the  French  law  applying  to  his 
property  at  the  date  of  the  marriage  and  continuing 
aanng  their  lives. 

That  I  understand  to  be  the  question.  It  is  ad- 
■itted  on  both  rides  that  there  is  no  deeirion  on  the 
I,  by  "dedrion**  of  course  being  meant  a 
of  a  court  of  competent  jurisdiction  in 
by  which  this  court  is  bound.  There  is  said 
bo  be  a  deeirion  in  Ireland,  In  re  Letts  Trusts,  7 
Lb  B.  Ir.  Ch.  132.  I  have  abeady  pointed  out 
■I    that  caae   that  an   order  was   made  on  an  un- 


opposed petition,  and  although  some  of  the  difficulties 
were  brought  to  the  attention  of  the  court,  there 
being  no  opposition,  I  cannot  construe  that  as  a 
decision  of  the  Irish  Court,  even  if  that  would  be 
binding  on  me,  which  of  course  it  would  not. 

There  are  decisions  in  the  American  courts  entitled 
to  great  respect  but  at  the  same  time  not  binding  on 
me,  and  one  cannot  be  too  careful  in  the  application 
of  American  dedrions  when  they  arise  between  the 
laws  of  different  States,  because  there  are  many 
circumstances  affecting  questions  arising  between  the 
different  States  which  might  or  might  not  be  applic- 
able to  questions  arising  here. 

There  are  dicta  of  some  judges.  Of  course  the 
dictum  of  Lord  Eldon  in  Lashley  v.  ffog,  Bobertson's 
Scotch  App.  Oas.  4,  is  entitled  to  the  greatest  con- 
rideration,  out  it  is  difficult  exactly  to  know  what 
Lord  Eldon  meant,  and  I  think  it  would  be  too  large 
a  condurion  to  say  that  he  meant  that  which  counsel 
for  the  respondents  here  have  contended  that  he  did 
mean. 

The  other  dicta  seems  to  me  hardly  to  approach 
the  subject  in  any  way,  at  any  rate  they  do  not 
directly  touch  the  point  I  have  to  decide. 

There  are  plenty  of  dicta  in  the  text-books,  and 
some  of  them  which  we  accept  as  weighty  authorities 
are  very  distinct  on  the  point,  and,  so  far  as  I  can 
see,  they  are  distinctly  in  favour  of  the  i>laintiff ;  at 
all  events,  as  far  as  any  consensus  of  opinion  may  be 
got  from  them,  it  is  not  adverse  to  the  plaintiff's 
claim  in  this  case.  The  result  is  that  I  must  decide 
the  question  on  principle. 

One  immediately  taia,  on  what  principle  ?  It  may 
be  that  the  principle  which  occurs  to  me  as  the 
governing  one  is  not  the  right  one,  if  so,  no  doubt  I 
shall  be  corrected. 

The  principle,  then,  by  which  I  propose  to  guide 
my  decision  is  this :  The  spouses  were  French  people 
and  they  intermarried  in  France.  It  was  open  to 
them  to  marry  according  to  one  or  two  or  posribly 
more  regulations  affecting  their  matrimonial  property, 
property  which  either  of  them  might  acquire  during 
the  coverture.  It  is  immaterial  to  conrider  what 
limit  of  choice  they  had.  There  was  some  limit  of 
choice.  They  might  have  elected  expressly  to  marry 
according  to  the  communi^  of  goods  rule,  or  that 
rule  might  have  been  applied  by  the  law  of  France 
to  their  proprietary  rights  in  the  absence  of  any 
express  election  to  the  contrary,  and  that  was  what, 
as  far  as  we  know,  took  place.  It  may  be  there  was 
something  more,  and  it  is  posrible  there  may  have 
been  some  eridence  of  an  express  contract  between 
those  parties,  but  at  any  rate,  whether  it  was  express 
or  not,  they  did  make  an  election  according  to  the 
law  of  France  so  as  to  subject  the  property  which 
they  then  had  or  might  thereafter  acquire  during  the 
coverture  to  the  law  of  community  of  go<>ds.  It 
seems  to  me  that  was  a  contract  enter^  into  by 
them.  A  contract  which  in  this  court  we  do  not. 
regard  as  the  less  effectual  with  respect  to  property 
thereafter  acquired  because  such  property  had  at 
that  time  no  existence  and  was  not  then  in  contem- 
plation. 

In  a  Oourt  of  Equity  a  contract  to  settle  property 
after-acquired  is  as  effectual  as  a  contract  to  settle 
property  in  possesrion  at  the  date  of  the  contract. 
If  I  am  right  in  considering  that  the  parties  did  for 
all  proprietary  purposes  enter  into  a  contract,  although 
not  expressed,  that  contract  was  thenceforward 
binding  so  as  to  govern  the  property  then  in 
possesrion  or  thereafter  acquired,  even  though  nrither ' 
of  them  for  a  moment  contemplated  a  change  of 
domicil  affecting  such  property  as  was  in  fact  so 
acquired.  Why  am  I  to  consider  that  that  contract,' 
if  properly  inferred  from  the  fact  of  marriage  hj 
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French  spouses  and  by  the  absenoe  of  any  written 
oontraot  to  the  oontnury»  was  altered  ?  It  may  be 
that  it  was  perfectly  competent  to  them  at  any  time 
to  alter  that  oontraot  wholly  or  partially.  I  do  not 
know,  and  I  am  not  called  iii)on  and  I  do  not  choose 
to  inquire,  how  far  they  could  have  altered  it  during 
their  domicil  in  France.  But,  assuming  it  was  com- 
petent for  them  to  do  so,  why  should  I  infer  it  P  If 
1  am  at  liberty  to  infer  it,  why  should  I  infer  it  at 
the  moment  of  change  of  domicil  to  England  rather 
than  at  any  other  time  P  If  I  am  to  infer  it,  say,  at 
the  moment  of  change  of  domicil  to  England,  or  at 
any  other  time,  why  should  I  infer  it  solely  as  regards 
ptoperty  after-acquired,  why  should  I  not  also  infer 
it  with  regard  to  property  acquired  before.  It  is 
said  that  rights  acquired  before  change  of  domicil 
cannot  properly  be  treated  as  altered  by  the  change. 

If  the  principle  which  I  have  endeayoured  to 
explain  is  right,  then  they  had  acquired  rights  not 
only  respecting  the  property  they  had,  but  respecting 
the  property  which  might  come  to  them  afterwards. 

!Now,  that  seems  to  me  to  be  the  principle  which 
I  ought  to  apply.  The  spouses  lived  here,  they 
became  domiciled  here.  They  were  to  all  intents  and 
purposes  an  English  man  and  an  English  woman, 
and  although  Mr.  Dicey  said  he  was  going  to  rest  to 
some  extent  on  the  fact  that  there  was  a  change  of 
nationality,  that  the  testator  became  naturalized 
here,  I  have  not  heard  the  argument  promised  on 
l^t  point,  and  I  venture  to  think  the  real  reason  is 
that,  on  consideration,  there  is  no  argument  to  be 
stated.  In  all  these  matters  the  sheet-anchor  of 
judicial  decision  must  be  domicil.  You  look  to  the 
English  domicil  to  ascertain  what  are  the  rights 
under  the  will,  to  ascertain  the  rights  of  the  parties 
as  between  themselves — ^that  is,  b^ween  the  husband 
and  wife  aud  children.  But  you  must  look  back  to 
the  matrimonial  domicil,  which  in  this  case  was 
undoubtedly  French,  actually  and  intended,  to  see 
what  the  property  is  and  what  are  the  rights  which 
govern  it.  It  seems  to  me  to  be  a  fallacy  to  tiJk  of 
the  domicil  at  the  date  of  the  death  as  governing 
rights  which  do  not  exist.  It  must  govern  rights 
which  do  exist.  It  governs  the  right  of  the  tesl^tor 
to  dispose  of  his  property.  It  does  not  affect  his 
attempt  to  dispose  of  property  which  was  not  his. 
For  that  purpose  to  see  what  was  his  property  and 
what  was  not  we  must  look  back  to  his  express  con- 
tract and  look  back  to  that  law  which  governs  his 
proprietary  rights. 

Tina  proprietary  right  in  this  case  seems  to  me  on 
principle  to  be  fixed  at  the  moment  of  his  marriage 
by  the  law  of  the  community  of  goods ;  not  only  as 
regards  the  property  which  was  then  in  possession, 
but  as  regards  the  property  after-acquired.  I  can. 
see  nothing  on  which  I  can  properly,  as  a  matter  of 
inference,  say  that  there  is  any  alteration  of  that  con- 
tract and  of  those  proprietary  rights.  I  can  see  no 
principle  on  which  I  can  say  that  either  at  the 
moment  of  change  of  domicil  or  any  time  subsequent 
there  Was  any  giving  up  or  surrender  by  the  plaintiff 
of  that  to  which  she  was  entitled  under  the  matri- 
monial contract.  Therefore  it  seems  to  me  that  I 
must  hold  that,  in  purporting  to  dispose  of  the  whole 
of  his  property  to  which  disposition  the  law  will  give 
effect,  he  must  be  considered  as  only  disposing  of 
that  which  was  properly  his,  and  that  it  did  not 
include  that  which  was  ms  wife's  property  imder  the 
matrimonial  contract — that  is,  under  the  community 
of  goods. 

The  result  is  that  the  question  which  I  propounded, 
and  which  I  think  is  the  right  one  at  the  present 
moment,  should  be  answered  in  this  way :  that  the 
plaintiff's  right  under  the  community  of  goods  to  the 
ptovable  property  acquired  during  the  coverture  by 


the  spouses,  or  either  of  them,  still  remains  unaftetsd 
by  the  will. 

Solicitors,  Hicka,  Arnold,  A  Modey  ;  TffrreU  LewUf 
LewUj  A  BroadbenU 


Jan.  12. 


Chan.  Div.     \ 
Kekewich,  J.  j 

In  re  Paget. 
In  re  Mbllob. 
Mellob  v.  Mbllob.  (a.) 

Poiotr  of  appointment — Real   esUUe --Power  of  j 
Appointment  to  trustees  upon  tntst  for  mU — Legal 
estate — Proper  persona  to  conduct  sale, 

A  testator  gave  his  daughter  a  power  of  appoiutmad 
over  certain  real  estate  in  favour  of  her  children.  The 
daughter  by  will  appointed  the  property  to  trusieKt  wpm 
trust  for  sale  and  to  stand  possessed  of  the  proceeds  wpm 
trust  for  the  objects  of  the  power. 

Held,  that  the  appointment  toas  good  ;  that  in  (he 
circumstances,  the  legal  estate  was  vested  in  the  inukm 
of  the  daughter's  will;  and  thai  they  were  the  prtp9 
persons  to  carry  out  the  sale, 

Eenworthy  v.  Bate.  6  Ves,  793,  and  Cowx  v.  Fostsr, 
1  Joh.  A  Hem,  30,  9  W,  R,  Oh,  Dig.  55,  f Mowed, 

Adjourned  summons. 

By  his  will  dated  the  14th  of  June,  1871,  Chaiiei 
Paget,  after  making  certain  pecuniary  and  JpMifio 
bequests,  devised  unto  the  defendants  John  mUiaa 
Meilor  and  Biohard  Enfield,  their  heirs  and  assigiii» 
certain  hereditaments  specified  in  the  fovtk 
schedule  to  his  will  to  hold  the  same  to  the  uses 
therein  declared  in  favour  of  the  testator**  daughter, 
Ellen  Meilor,  and  her  children — ^namely,  to  tlM  use 
of  his  said  daughter  for  her  life,  without  impeaok- 
ment  of  waste,  and  from  and  after  her  deooaso  to  ths 
use  of  such  one  or  more  of  her  children,  and  in  sadi 
shares  and  manner  as  she  should  by  will  or  codieii 
direct,  Umit,  or  appoint  give  or  devise  the  na^ 
and  in  default  of  any  such  direction,  liinitatina, 
appointment,  gift,  or  devise,  to  the  uses  thetebf 
limited  in  favour  of  the  child  or  children  of  his  sud 
daughter. 

The  testator  conferred  a  power  of  leasing  the  said 
hereditaments  upon  his  daughter  and  her  hnsbaad 
(if  any)  while  they  should  be  entitled  to  the  posssf 
sion  or  receipt  of  the  rents  and  profits  of  the  saois^ 
and  also  ui)on  the  trustees  during  the  minority  cf 
any  child  or  children  of  hers,  and  he  also  empowwid 
the  trustees  at  the  request  and  by  the  direction  ia 
writing  of  the  person  entitled  for  the  time  being  to 
the  possession  or  reats  and  profits  of  snoh  heredita- 
ments, if  adult,  and  if  not  adult,  then,  at  the  discre- 
tion of  the  trustees,  to  sell  all  or  any  part  theieof, 
and  for  that  purpose  to  revoke  the  existing  uses  said 
declare  and  limit  new  uses. 

By  a  codicil  to  his  said  will  dated  the  7ih  of 
August,  1871,  the  testator  declared  that  the  poveis 
of  sale  and  leasing  given  by  his  said  will  should  be 
exercisable  by  the  trustees  or  trustee  for  the  tiiM 
being  of  the  moneys  bequeathed  by  his  wfll  in  tmat 
for  such  daujghter,  and  not  by  the  persons  apeciiiad 
in  his  said  will. 

The  testator  was  drowned  on  the  13th  of  Ootobsr, 
1873,  and  his  will  and  codicil  were  duly  proved. 

Ellen  Meilor  was  twice  married.  There  was  issot 
of  the  first  marriage  one  daughter  only — ^vix.,  the* 
defendant,  the  Countess  Elen  TelekL  By  her  aeooBd 
husband,  the  defendant  Alfred  Meilor,  EUen  MeUor 

(a.)  Reported  by  E.  J.  A.  MoBBififON,  Esq.,  BatrisieE^ 
at-Law.    • 
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hid  liz  dftoffhten — ^namiely,  the  plaintiffs  Gartmde 
Eliabeth  Mellor  and  Violet  Mellor,  and  the  defen- 
duti  Margaret  Ellen  Mellor,  Elizabeth  Catherine 
Mellor,  Evelyn  Mary  Mellor,  and  Franoei  Alice 
Xellor. 

Bt  her  will  dated  the  24th  of  October,  1875,  EUen 
Mellor,  in  ezeroiae  of   the  power  of   appointment 


in  Gharles  Pagers  will,  appointed  the 
sbore-meaiioned  hereditaments  to  the  use  of  her 
hadMDd,  the  defendant  Alfred  Mellor,  Edward 
JkaM  Mellor,  and  Philip  Henry  Mellor,  their  heirs 
tad  ssngns,  upon  trust  for  sale  as  therein  mentioned ; 
tad  the  testatrix  thereby  further  directed,  limited, 
nd  i^ipointed  that  her  trustees  should  stand 
powossed  of  the  proceeds  of  sale,  subject  to  the  mak- 
ing good  of  any  deficiency  in  the  amount  of  the 
min  of  her  eldest  daughter  in  certain  other  trust 
Imids,  in  trott  for  such  children  or  child  of  the  testa- 
trix's seoond  marriage,  as  being  sons  or  a  son 
riiODld  attain  the  age  of  twenty-one,  or  being 
dsnghten  or  a  daughter  should  attain  that  age  or 
nsoy,  to  be  diyided  equally  between  them  if  more 
ttsa  one  as  tenants  in  common,  as  portions  for  them 
nspectiTely,  but  nevertheless  to  be  subject  as  to 
dsoghter's  portions  to  the  provisions  hereinafter 
eontuned  for  settlement  thereof.  And  the  testatrix 
tiisnby  directed  her  trustees  to  invest  the  funds 
npnsenting  each  daughter's  portion  and  pay  the 
inoome  theteof  to  such  daughter  for  her  life  for  her 
s<|ienfte  use  without  power  of  anticipation,  and  after 
m  detftii  of  such  daughter  upon  and  for  such  trusts 
sad  purposes  as  such  daughter,  should  by  will  or 
todieu  appoint,  and  in  default  of  and  subject  to  any 
neh   appointment    in    trust    for    such    daughter 

The  testatrix  made  a  codicil  to  her  said  will  dated 
tte  21st  of  June,  1879,  but  did  not  thereby  affect 
the  above  dispositions. 

Ihe  testatrix  died  on  the  12th  of  March,  1880,  and 
kr  will  and  oodioil  were  duly  proved. 

The  present  trustees  of  Ellen  Mellor's  will— viz., 
tamm  Gilbert  Shaw  Mellor,  Gertrude  Elizabeth 
MsUor,  and  Violet  Mellor,  took  out  this  originating 
sammons  against  the  Bight  Hon.  John  William 
KbOot  and  Kichard  Enfield,  the  present  trustees  of 
Oiarlas  Paget*s  will,  Alfred  Mellor,  and  the  remain- 
ing childien  of  Ellen  Mellor  for  the  determination, 
Mfero/ui,  of  the  following  question  :  Who,  upon  the 
tme  ooostmotion  of  the  said  respective  wills  and  in 
lbs  events  which  have  happened,  are  the  proper 
ptnoos  to  sell  the  real  estate  particularized  in  the 
lOiDth  schedule  to  the  will  of  the  said  Charles  Paget, 
nd  it  whose  request,  if  any,  such  real  estate  is  to  be 
idid,  and  to  whom  the  proceeds  of  such  sale  will  be 
p^bUP 

B.  J,  Parker,  for  the  plaintiffs  and  the  Countess 
MekL— >The  exercise  by  Mrs.  Mellor  in  her  will  of 
W  power  of  appointment  under  Charles  Paget's  will 
VIS  good,  and  ner  trustees  have  power  to  sell  the 
Inds:  Kenuforthy  v.  Bate,  6  Yes.  793;  Oowx  v. 
Fmtar,  I  J<A.  &  Mem.  30,  9  W.  B.  Ch.  Dig.  55 

Tomiger,  for  the  defendant  trustees. — ^The  exercise 
ni  the  power  does  not  transfer  the  legal  estate  to  the 
tastees  of  Mrs.  Mellor's  will :  Buak  v.  Aldam,  23  W.  B. 
91,  L.  R.  19  Eq.  16 ;  Von  Brockdorff  v.  Malcolm, 
O  W.  R.  9d4,  30  Ch.  D.  172;  Scotney  v.  Lomer,  33 
W.  B.  633,  29  Ch.  D.  535;  and  In  re  Tyseen,  42 
W.IL  172,  [1894]  1  Ch.  56.  Both  in  his  will  and 
•odioil  the  testator  has  shown  his  intention  clearly 
ftii  his  trustees  should  retain  property  in  their 
hnda,  and  he  did  not  intend  that  the  appointment 

this  daughter  should  affect  their  estate.    They  are 
I  proper  persons  to  sell  these  lands. 


Cam,  lor  the  other  defendants. 


Kbkbwioh,  J.— I  will  only  decide  one  question- 
namely,  whether  the  legal  estate  disposed  of  by 
Charles  Paget's  will  is  vested  in  the  trustees  of  Mrs. 
Mellor's  will  or  not.  The  testator's  real  estate  is 
settled  to  uses  by  Mr.  Paget's  will  in  favour  of  Mrs. 
Mellor's  children,  and  one  way  she  could  have 
exercised  the  power  would  have  been  by  appointing 
to  uses,  which  she  has  not  done.  She  has  appointed 
to  the  trustees  of  her  will,  and  directed  them  to  sell 
and  divide  the  proceeds  among  her  children,  who  are  ' 
the  objects  of  the  ]^wer,  and  I  shall  conclude  that 
this  is  a  good  appomtment  and  vests  the  legal  estate 
in  the  trustees  of  Mrs.  Mellor's  will  with  a  trust  for 
sale,  unless  Mr.  Younger's  argument  and  the  cases 
cited  by  him  are  sufficient  to  support  the  contrary 
view.  I  found  my  opinion  upon  the  case  of  Ken^ 
worthy  V.  Bate,  which  was  recognized  as  going  that 
far  by  Wood,  V.C.,  in  Cowx  v.  Foster,  and  also  upon 
a  c<>nsideration  of  the  general  facts  of  the  present 
case.  It  is  well  settled  that  a  power  of  appointment 
in  favour  of  children  is  well  exercised  by  an  appoint- 
ment to  trustees  for  the  children.  In  Kenworthy  v. 
Bate  the  question  was  whether  a  power  of  appointing 
real  estate  was  well  executed  by  a  devise  to  trustees 
to  sell  and  an  appointment  of  the  money  produced 
by  the  sale,  and  it  was  held  that  the  power  was  well 
executed,  and  that  case  was  followed  in  Cowx  v. 
Foster,  In  Kenworthy  v.  Bate  the  Master  of  the 
Bolls  says :  "  Then,  dfoes  not  a  power  to  give  include 
a  power  to  sell  for  the  purpose  of  giving  the  money 
instead  of  the  land  P  "  I  think,  therefore,  that  the 
legal  estate  must  be  in  the  trustees,  so  that  they  can 
seU  the  land,  and,  therefore,  the  result  follows  that 
they  are  the  proper  persons  to  carry  out  such  sale.  ^ 

Then,  is  the  conclusion  to  which  I  have  come  in 
any  way  interfered  with  by  Charles  Paget's  will  P 
Mr.  Younffcr  has  referred  to  Busk  v.  Aldam  and  In 
re  Tyesen,  but  those  cases  come  to  this,  that  where  an 
appointment  has  been  made  to  the  trustees  of  the 
other  setUement,  it  does  not  follow  that  those 
trustees  are  entitied  to  receive  the  fund  from  the 
trustees  of  the  original  settiement,  but  it  may  be  that 
the  original  trustees  are  bound  to  retain  tiie  fund 
and  distribute  it  themselves.  That  depends  entirely 
upon  the  intention  of  the  orifi;inal  settlement.  It  is 
necessary,  therefore,  to  examme  the  originid  settie- 
ment in  order  to  find  out  how  the  power  is  to  be 
exercised.  If  the  intention  is  that  the  other  trustees 
shall  distribute  the  fund,  then  that  intention  must 
prevail.  If  it  a]ppears  that  the  testator  intended  that 
the  trustees  of  his  will,  and  only  those  trustees,  should 
sell  and  distribute  the  proceeds  of  sale,  then  I  should 
accede  to  Mr.  Younger's  arp;ument.  The  testator 
has  by  his  will  given  certain  powers  of  sale  and 
leasing  to  the  trustees.  They  have  a  power  of  sale  at 
the  request  and  by  the  dij^dction  in  writing  of  the 
X>erson  entitied  for  the  time  being  to  the  possession  or 
rents  and  profits  of  the  hereditaments  if  adult,  and  if 
not  adult,  then  they  have  a  power  of  sale  exercis- 
able at  their  own  discretion.  It  is  obvious,  there- 
fore, that  the  testator  contemplated  fettering  the 
power  in  the  hands  of  the  trustees  during  the  life- 
time of  the  daughter  and  her  husband  (if  an^), 
and  subsequentiy  giving  them,  during  the  minority 
of  the  beneficiaries,  a  power  of  sale  for  the  ulti- 
mate purpose  of  distributing  the  funds.  But  there 
are  no  negative  words  in  the  will,  and  I  think 
l^e  power  of  sale  must  be  read  with  the  power 
of  appointment.  All  the  other  directions  must  have 
been  given  so  as  not  to  interfere  with  the  power  of 
appointment,  and  when  that  power  has  been  exercised 
properly  and  the  new  estate  thereby  created  has 
intervened  then  one  part  of  the  intention  of  the 
testator  has  come  into  active  operation  and  the  other 
part  fails.    He  has  stated  two  intentions  not  inoqi* 
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Bistent  with  each  other — namely,  that  whioh  now  can 
take  effect,  and  that  which  at  first  took  effect.  I 
think  that  I  am  carrying  out  this  intention  by  hold- 
ing that  the  legal  estate  was  well  appointed  to  Mrs. 
Mellor's  trustees,  and  that  they  have  the  power  to 
sell.  That,  in  my  opinion,  is  the  right  view,  and 
therefore  I  hold  that  the  legal  estate  is  now  Tested  in 
the  trustees  of  Mrs.  Mellor's  will  in  trust  for  sale. 

Solicitors,  Busk,  Mellor,  <k  Norris  ;  Field,  Boacoe,  & 
Co.,  for  Enfield  A  Son,  Nottingham. 


TJ^l]  Feb.  18.  19,  23. 

In  re  Lord  Monson's  Settled  Estates,  (a.) 

SetUemeni — Estates  setUed  in  strict  settlement — /ncum- 
hered  estates  setUed  on  identical  limitations — Discharge 
of  incumbrances  by  a  mortgage  of  both  estates — Settled 
Land  Act,  1882  (45  A  46  Vict.  c.  38),  s.  2,  subsection 
l—Settled  Land  Act,  1890  (53  dk  54  Vict.  c.  69),  s.  11. 

Certain  lands  forming  estate  A.  were  settled  in  sirict 
settlement.  Later,  by  a  separate  instrument,  the  equity 
of  redemption  in  estate  B.  was  settled  on  similar  trusts, 
and,  owing  to  subsequent  events,  came,  subject  to  the 
mortgage,  to  be  settled  in  identically  the  same  way  as 
estate  A. 

Held,  that,  under  the  powers  conferred  by  the  Settled 
Land  Acts,  the  tenant  for  life  could  pay  off  the  mortgage 
on  estate  B,  by  money  raised  on  a  mortgage  of  estates  A. 
and  B.f  it  being  to  the  advantage  of  all  persons  interested 
in  the  estates  to  do  so. 

In  re  Mundy's  Settled  Estates,  39  W.  R.  209,  [1891] 
1  Gh.  399,  and  In  re  Byng*s  Settled  Estates,  40  W.  B, 
457,  [1892]  2  Ch.  219,  discussed. 

Adjourned  summons. 

Thu  was  an  application  by  Viscount  Oxenbridge, 
the  tenant  for  life  of  the  Monson  settled  estates. 

The  particulars  of  the  property  were  as  follows : 

In  1892  the  settled  estates  consisted  of  those  settled 
nnder  the  will  dated  the  5th  of  Aug^t,  1841,  of  the 
5th  Baron  Monson,  and  those  which  were  conveyed 
to  the  uses  of  such  will  by  a  deed  dated  the  9th  of 
November,  1889.  These  together  constituted  the 
bulk  of  the  Monson  settled  estates,  which  were 
settled  to  the  use  of  Viscount  Oxenbridge  for  his  life, 
with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  his  brother  Debonnaire 
John  Monson  for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  taQ  male,  with  re- 
mainders over  in  strict  settlement. 

In  1892  Viscount  Oxenbridge  was  seised  in  fee 
simple  of  the  rest  of  the  Monson  family  estates  in  the 
County  of  Lincoln,  subject  to  a  mortgage  thereon  in 
favour  of  the  Law  Life  Assurance  Society  for  £52,650, 
and  also  to  the  payment  of  a  iointure  rent-charge  to 
his  wife,  Viscountess  Oxenbridge,  in  the  event  of  her 
surviving  him. 

By  an  indenture  dated  the  30th  of  January,  1892, 
Viscount  Oxenbridge,  in  pursuance  of  a  family 
arrangement,  conveyed  these  last- mentioned  family 
estates,  subject  to  the  mortgage  and  jointure,  to  the 
uses  and  trusts  then  subsistrng  of  the  bulk  of  the 
family  estates — i.e.,  those  settled  by  the  will  of  1841 
and  the  conveyance  of  the  9th  of  November,  1889, 
subject  to  a  proviso  enabling  Viscount  Oxenbridge  to 
charge  the  portion  of  the  estates  comprised  in  the 
indenture  of  the  30th  of  January,  1892,  with  the  pay- 


(a.)  Reported  by  Ralegh  B.  Phtllpotts,  Esq., 
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ment  of  certain  annuities  in  favour  of  his  jroongv 
brothers  and  sisters. 

The  then  trustees  of  the  first-mentiooed  set&d 
estates  were  also  made  trustees  of  the  last  portion 
thus  settled,  for  the  purposes  of  the  Settled  Lsnd 
Acts. 

In  1897,  in  consequence  of  the  depreciation  of  ths 
value  of  land  in  Lincolnshire,  the  Law  Life  Assuanoe 
Society  called  in  their  mortg^e. 

The  present  summons  was  an  application  by  Vii- 
count  Oxenbridge  for  a  declaration  to  enable  him  to 
raise  money  to  pay  off  this  mortgage  by  mortgaging 
as  well  the  last-mentioned  settled  estates  as  a  poKtioa 
of  those  settled  by  the  will  of  1841  and  the  oonvej- 
ance  of  1889,  under  the  power  conferred  by  section  11 
of  the  Settled  Land  Act,  1890. 

Viscount  Oxenbridge  filed  an  affidavit  showing 
that  another  insurance  company  would  leod  m 
necessary  money  to  pay  off  the  Law  life  ohaxge  oa 
the  security  of  both  the  estates  he  proposed,  and  be 
offered  to  procure  a  release  of  his  wife's  oontingfot 
jointure  and  to  release  also  the  power  of  appointiitf 
annuities  in  favour  of  his  younger  brouien  M 
sisters. 

Viscountess  Oxenbridge  died  pending  the 
of  the  summons,  so  that  her  jomtore  never  1 
payable.  Viscount  Oxenbridge  had  no  issue.  Si 
brother,  D.  J.  Monson,  the  next  tenant  for  life^  bad 
an  eldest  son,  A.  D.  J.  Monson,  who  was  of  sgS) 
and  they  both  approved  of  the  proposed  mortKSgs 
and  supported  the  application. 

Farwdl,  Q,C.,  and  F.  L,  Wright,  for  the  appliesni 
— There  must  be  considered  to  be  one  settieoMot 
withia  the  meaniug  of  section  2,  sub-section  1,  of  ths 
Settled  Land  Aot,  1882.  From  the  decisions ia. Inn 
Mundy's  SetUed  Estates,  39  W.  R.  209,  [1891]  1  Ok 
399,  and  In  re  Byng's  SeUled  Estates,  40  W.  B.  457, 
[1892]  2  Oh.  219,  it  is  dear  that  if  the  first  ssttlsd 
estates  had  been  subject  to  a  mortgage,  that  mi^ 
have  been  paid  off  by  a  mortgage  of  ue  land  setaad 
subsequently ;  and  the  same  power  shoold  be  ear- 
cisable  in  the  converse  case. 

Reference  was  also  made  to  Hampden  t.  Bari  sf 
Buckingham,  41  W.  R.  516,  [1893]  2  Ch.  531,  aod/a fi 
Freme,  42  W.  R.  119,  [1894]  1  Ch.  1. 

Onslow,  for  D.  J.  Monson  and  A.  D.  J.  Mionsmi. 

Neville,  Q.C.,  and  Bibton,  for  the  trustees.—If  iini 
application  were  successful,  an  owner  in  fee  of  in- 
cumbered estates  might  save  himself  from  penonsl 
liability  by  settling  the  incumbered  estates  on  tbs 
trusts  of  settled  unincumbered  estates,  and  dis- 
charging the  incumbrances  by  a  mortgage  of  tbs 
whole.  No  authority  exists  for  the  present  appUot- 
tion. 

FarweU,  Q.C.,  replied. 

CuTm  adv.  vfUL 

Feb.  23.— RoMER,  J.— In  my  opinion  it  wonMbs 
clearly  beneficial  to  the  settled  estates  as  a  wboli 
that  this  application  should  be  compUed  with;  and  tti 
question  is  whether  there  is  power  under  the  SstM 
Land  Acts  to  do  what  is  required.  Sobjeettotht 
release  by  the  applicant  of  the  power  to  ofasifli 
annuities  the  estate  settled  by  the  deed  of  the  9m 
of  January,  1892,  is  now  subject  to  the  same  nsss  saA 
is  held  upon  the  same  trusts  as  the  estate  settled  bf 
the  deed  of  the  9th  of  Novembar,  1889.  The  apftfi- 
cant  has  offered  to  release  the  above-msnttoBait 
power,  and  I  proceed  subject  to  that  being  done. 

The  legal  point  arising  may  be  thus  stated.   " 

A.  is  first  settled,  and  later  on  by  a  separate 

ment  the  equity  of  redemption  in  estate  B.  is  settlsl 
in   a  similar  though  not  identical  way,  and,  thm. 


96LtL\t     iw.«,.i»6.j      fflt  WtfiKLV  Rfet»ORtER. 


HZGH  COTJBT. 


Iv  BX  LoBD  MoirsoN's  Settled  Estates. — ^Hobsok  v.  Tullooh. 


High  Coubt. 


owing  to  sabseqnent  eyents,  estate  B.,  subject  to  its 
iu«/rtgage.  comes  to  be  settled  in  identically  the  same 
way  as  estate  A.  The  question  is  whether  under  the 
fiitUkid  lAud  Acts,  when  the  mortgage  on  estate  B. 
haa  to  be  paid  off  by  a  fresh  nun^^page  and  it  is 
sdvantageous  to  all  those  interested  in  the  estates 
uider  the  settlement,  the  fresh  mortgage  may  not  be 
upon  both  estates  A.  and  B. 

Now,  it  was  held  in  In  re  Mundy's  SeUled  Estates 
by  the  Court  of  Appeal  that  where  an  estate  was 
settled  by  deed,  and  then  subsequently  by  a  will 
moneys  were  directed  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  in  the  same  way  as  the  estate, 
the  money  could  be  applied  as  capital  moneys  under 
the  Act  in  improvements  on  the  wsttled  estate.  The 
strict  ground  for  the  decision  being  that  the  settle- 
ment and  will  constituted  one  settlemeot  under 
section  2,  sub-section  1,  of  the  Act  of  1882;  and 
following  the  broad  principle  laid  down  in  that  case 
North,  J.,  in  in  re  Byng'a  SetOed  EetaU,  held  that 
where  land  was  settled  by  will,  and  then  by  deed 
uKm/Bj  was  settled  in  trust  to  purchase  land  to  be 
iettled  on  limitatJons  identical  with  those  of  the  will 
(though  not  by  reference  to  the  will),  except  that 
two  tecma  of  years  were  interposed,  when  tiie  trusts 
of  the  terms  became  satisfied,  the  will  and  deed  con- 
stituted one  compound  settlement  so  that  capital 
money  arising  under  the  deed  oould  be  applied  in 

Cying  the  cost  of  improvements  on  the  land  devised 
'  the  wilL  It  follows  from  these  cases  that  in  the 
present  case  if  estate  A.  had  been  subject  to  the 
mortgage  and  not  estate  B.,  the  mortgage  to  pay  off 
might  have  been  on  estate  B. 

But  it  is  said  that  the  converse  case  does  not  hold 
good,  and  though  estate  B.  might  be  used  for  the  pur- 
poses of  estate  A.,  yet  estate  A.  cannot  be  used  for  the 
poipMMe  of  estate  B.  It  appears  to  me  that  this  distinc- 
tion is  unsound.  The  principle  on  which  it»  re  Mundy*8 
SdUtd  EOatei  was  dedded  appears  to  me  to  be  that 
when  yon  have  two  estates  settled  in  the  same  way, 
though  by  diffarent  instruments,  yet  for  the  purposes 
of  the  Settled  Lend  Acts  the  two  estates  are  to  be 
legaidedas  one,  the  instruments  taken  together  being 
the  settlement  under  section  2,  sub- section  1,  of  the 
Act  of  1882.  It  seems  to  me  wrong  in  principle  to  say 
that  if  for  the  purposes  of  the  Settled  Land  Acts  in 
dealing  with  estate  B.  you  are  to  regard  it  as  one 
with  estate  A.,^et  in  dealing  with  estate  A.  you  are 
not  to  regard  it  as  one  with  estate  B.  Take  the 
dicomstanoes  of  In  re  Mundy'e  Settled  Estates,  and 
suppose  that  after  some  of  the  moneys  had  been  used 
for  the  purposes  of  the  settled  estate  and  the  balance 
invertea  in  land,  this  land  wanted  improvements,  but 
had  no  capital  money  available  to  make  them. 
While  the  former  or  first  settled  estate  had  such 
money  could  it  be  said  that  though  the  first  estate 
had  been  aided  by  the  second,  yet  no  return  ooald 
be  made  when  the  second  wanted  to  be  aided  by  the 
first.  I  thmk  not ;  I  see  no  sufficient  reason  for  the 
distinction.  The  only  around  suggested  for  making 
a  distinction  is  that  to  ulow  that  a  second  estate  may 
be  settled  in  the  same  way  as  a  prior  estate  so  as  to 
become  one  with  it  for  all  purposes  under  the  Settled 
Imod  Acts  might  lead  to  acts  of  fraud.  It  is  sng- 
Mted  that  a  mortgagor  of  estate  B.  who  is  tenant 
tor  life  of  settled  estate  A.  might  settle  the  equity  of 
xedsBuption  of  estate  B.  and  then  free  himself  from 
his  personal  liatdlity  as  mortgagor  by  getting  estate 
A*  to  pay  the  mortgage  debt.  But  in  reality  such  a 
of  fraud  could  not  practically  be  carried  out,  for 
',  from  the  difficulty  of  getting  trustees  appointed 

to  *ooept  offioe  on  the  settlement  of  worthless 
property  like  estate  B.  before  any  mortgage  of  estate 
A.  oonld  be  made,  notice  would  have  to  be  given  to 
tiie  tnigtees  under  section  45  of  the  Act  of  1882,  and 


they  would  at  once  put  a  stop  to  the  attempted  f  rand 
by  obtaining  an  injunction  as  in  the  case  of  Hampd^^ 
V.  Earl  of  Buckinghamshire,  The  utility  of  the. 
decision  in  in  re  Mundy^s  SetUed  Estates  ought  not  be 
interfered  with  by  mere  suggestions  that  frauds 
might  possibly  be  attempted.  Frauds  miffht  be 
attempted  in  many  ways  by  tenants  for  life  under  the 
ordinary  provisions  of  the  Settled  Land  Acts,  but 
that  consideration  did  not  prevent  the  Acts  being 
passed  and  being  useful.  In  ordinary  cases  where 
two  estates  are  settled  in  the  same  way  it  is  most 
useful  to  the  benefidaries  that  the  two  should  be 
treated  together  for  the  purposes  of  the  Settled  Land 
Acts,  and  I  think  it  would  impair  the  usefulness  of 
the  Acts  to  limit  it  in  the  way  contended  for  before 
me.  I  therefore  decide  that  subject  to  the  power  to 
appoint  annuities  being  released,  what  is  proposed 
may  be  lawfully  done. 

Solicitors,  Stileman,  Neate,  A  Taynbee,  for  Toynhee, 
Larken,  <fe  Toynbee,  Lincoln . 


HOBSON  v.  TXJLLOOH.  (a.) 

Vendor  and  purchaser — Restrictive  covenant — Conveyance 

of  freehold— Restriction  against  user  otherwise  than  as 

a  private  residence — Boarding-house. 

The  use  of  a  house  ai  a  hoarding-house  where  pupils 

attending  a  school  in  the  neighbourhood  may  be  taken  in 

as  paying  boarders  is — though  such  user  is  in  no  way 

advertised — a  breach  of  a  covenant  not  to  use  tJie  premises 

otherwise  than  as  a  private  residence. 

IdEotion. 

This  was  a  motion  to  restrain  the  defendant  from 
using  a  certain  dwelling-house  called  "  Whitefriars,*' 
situate  on  the  Cotton  Estate  in  Hampstead,  for  the 
purposes  of  any  trade  or  manufacture,  or  for  any 
other  purpose  than  a  private  residence. 

The  facts  were  as  follow:  In  1886  the  plaintiff 
sold  the  house  "  Whitefriars,"  which  was  the  largest 
house  on  the  Cotton  Estate,  to  one  John  Saner,  and 
in  the  conveyance  was  contained  a  covenant  on  the 
part  of  the  purchaser  that  he,  his  heirs  and  assiffns, 
would  observe  the  stipulations  set  out  in  the  scheaule 
thereto.  Of  these  the  one  material  for  the  present 
application  was  "  not  to  use  and  occupy,  or  permit  to 
be  used  or  occupied,  the  said  messuage  or  dwelling- 
house  for  the  purpose  of  any  trade  or  manufacture, 
or  for  any  other  purpose  than  a  private  residence.*' 

In  September,  1897,  the  defendant  purchased  the 
fee  simple  of  the  house  <<  Whitefriars "  from  the 
mortgagees  of  John  Saner.  The  defendant  had 
carried  on  for  some  years,  and  was  still  carrying  on  a 
girls'  school  on  premises  in  West  Hampstead  about 
half-a-mile  distant  from  *' Whitefriars,"  and  not  on 
the  Cotton  Estate.  The  point  at  issue  was  whether  the 
defendant's  proposed  user  of  the  house  "  Whitefriars  " 
as  a  house  where  pupils  attending  the^  school  and 
governesses  might  be  boarded  was  an  infringement 
of  the  above-mentioned  covenant.  The  defendant 
stated  that  she  did  not  intend  to  use  the  house 
"  Whitefriars  "  as  a  school,  or  to  put  up  any  board, 
or  to  advertise  that  those  premises  were  in  any  way 
connected  with  her  school. 

Farwdl,  Q.C,  and  T.  F,  Hobson,  for  the  plaintiff. 
— The  proposed  user  as  a  boarding-house  for  pupils  is 
part  of  the  school  business. 

(a.)  Beported  by  Balbgh  B.  Phillfotts,  Esq., 
Barrister-at-Law. 
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High  Ooubt. 
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High  Ooubt. 


German  y.  Chapman,  25  W.  &.  802,  26  W.  B.  149, 
1 0h.  D.  271 ;  BolU  t.  Miller,  32  W.  B.  806, 27  Oh.  D. 
71,  were  relied  on. 

NeviUe,  Q,0.,  and  i7.  0,  Chllan,  for  the  defendant. 
— The  object  of  such  ooyenants  is  to  preyent  what 
may  be  detrimental  to  the  neighboarh<x>d.  There  ia 
nouiing  in  the  proposed  naer  to  suggest  this,  or  in 
any  way  inoonsbtent  with  user  as  a  private  residence. 

BoxXB,  J. — ^The  question  raised  in  this  case  is  a 
yery  short  point — ^namely,  whether  what  the  defen- 
dant proposes  to  do  will  not  amount  to  the  use  of  the 
house  **  Whitefriars "  for  a  purpose  other  than  a 
private  residence.  In  m^  opinion  it  would  be  such 
a  use.  On  the  facts  it  is  clear  that  she  intends  to 
une  it  as  a  boarding-house  for  her  adjacent  school, 
and  to  take  in  there  goyemesses  and  pupils  on  pay- 
ing terms  to  make  a  profit  and  to  use  the  house  as  an 
adjunct  to  the  sohooJ.  In  my  opinion  that  is  praotl- 
oaUy  a  business  and  not  using  the  house  as  a  private 
residence  within  the  ordinary  acceptance  of  the  term, 
any  more  than  if  it  was  proposed  to  use  it  as  a  lodg- 
ioff-house.  It  does  not  seem  to  me  material  as  to 
whether  or  not  there  is  any  advertisement  of  the 
proposed  user.  The  question  is,  aye  or  nay,  Would 
the  proposed  user  be  using  the  house  as  a  private 
residence?  In  my  opinion  it  would  not,  and  I  so 
decide. 

Solidtors,  Edwards  db  Cohen  ;  William  Haigh. 


Ohan.  Div.  |  ^  u  a 

Homer,  J.  ]  ^«^-  *" 

BABNBS   V,  YOTTKGeL  (a.) 

Arhiiratum — PaHnerahip — Notice  of  expulsion — Quasi^ 
judicial  position  of  co-partners. 

Partners,  in  exercising  the  power  of  giving  notice  of 
expulsion  to  a  co- partner  for  breach  of  partnership 
articles,  miut  do  so  in  a  quasi-judicicU  manner,  and 
give  the  person  complained  of  a  hearing.  Disputes 
between  partners  involving  questions  of  law,  or  where  a 
primft  facie  case  of  fraud  is  set  up,  should  not  as  a  rule 
be  referred  to  arbitration. 

Motion. 

This  was  a  motion  by  the  defendants  to  stay  pro- 
ceedings in  the  action,  and  to  refer  to  arbitration. 

The  action  had  been  brought  b^  one  of  the  partners 
in  a  firm  of  brassfounders,  agamst  his  co- partners. 
The  writ  claimed  (1)  a  declaration  that  the  partner- 
ship oonstituted  between  the  plaintiff  and  the  de- 
fendants by  articles  of  partnership  dated  the  6th 
of  January,  1896,  and  an  M^reement  dated  the  18th 
of  January,  1896,  had  not  been,  and  would  not  be 
effectually  dissolved  by  a  notice  dated  the  21st  of 
December,  1897,  enressed  to  be  given  by  the  defen- 
dants to  the  plaintiff,  and  that  the  said  notice  was  void  ; 

(2)  an  injunction  to  restrain  the  defendants,  their 
servants,  workmen,  licensees,  or  agents,  from  pub- 
lishing any  notice  of  dissolution  of  the  said  par&ier- 
ship  as  against  the  plaintiff  or  otherwise,  and  from 
publishing  any  advertiBcments  or  circulars  repre- 
senting that  we  said  partnership  had  ceased  or  de-* 
termined,  or  that  the  pkintiff  has  ceased  to  be  a 
partner  therdn,  and  also  from  in  any  manner  repre- 
senting or  doing  or -causing  or  procuring  to  be  repre- 
sented or  done  anything  that  may  lead  to  the  b^ef 
that  the  said  partnership  has  ceased  or  determined,  or 
that  the  plaintiff  has  ceased  to  be  a  partner  therein; 

(3)  an  injunction  to  restrain  the  defendants,  their 

(a.)  Reported  by  Baleqh  B.  Phillpotts,   Esq., 
Barrister-at-Law, 


servants,  workmen,  licensees,  or  agents,  from  exdiul* 
ing,  or  attempting  to  exclude,  the  plaintiff,  orosiuiof 
or  procuring  him  to  be  excluded,  from  the  psrioar- 
ship  premises,  and  from  doing  or  causing  or  prooaring 
to  oe  done  any  act  which  may  obstmot  or  interfen 
with  the  plaintiff  in  the  active  managemeot  ind 
conduct  of  the  trade  and  business  of  the  partDenhip, 
and  from  restricting  the  plaintiff,  or  oamnng  or 
procuring  him  to  m  restricted,  in  the  exensiie  ind 
enjoyment  of  his  rights  as  such  partner. 

The  material  articles  of  the  partnership  wwe« 
foUows : 

31.  Provided  always  that   if  either  of  the  «id 
partners  shall  at  any  time  during  the  oonliniisooe  oi 
the  partnership  commit  or  be  guilty  of  any  bresoboi 
any   of  the   provisions   or    stipidations    oontsiaBd 
herein,  or  any  other  fiagrant  breach  of  his  dutisi  ss  s 
partner,  or  shall  fail  to  account  for  and  pay  over  or 
refund  any  moneys  for  which  he  is  aooountafale  to 
the  partnership  within  fourteen    days  after  beiag 
required  so  to  ao  in  writing  by  the  other  partner,  or 
shall  act  in  any  other  respect  contrary  to  the  good 
faith  which  ought  to  be  observed  between  pszteen, 
or  shall  become  subject  to  the  bankruptcy  lawi,  or 
enter  into  any  composition  or  arrangement  wifli  or 
for  the  benefit  of  his   creditors,    or   shall  beooM 
addicted  to  betting  or  gambling  of   any  kind,  or 
speculatiog  on  the  Stock  Bxdhange  or  ovherwiie,  or 
to  notorious  intemperanoe  or  immorality,  or  ote 
scandalous   conduct   detrimental    to   the  psriMi^ 
business,  or  shall  become  permanently  incapacitrtrf 
by  lunacy,  ill-health,  accident,  or  otherwise  ffoa 
attending  to  the  said  business,  or,  in  the  case  of  ths 
said  James  Bernard  Barnes,    shaXL   absent  MomK 
from  the  said  business  more  than  two  months  si  ssf 
one  time,  then  and  in    any  such   case  the  oAer 
partner  may  by  notioe  in  writing  given  to  1ni» 
or  (in  case  of  his  being  found  lunatic  by  inqiii^ 
tion]    to  his  committee   or  left  at   the   coontiq^ 
house,  determine   the   partnership   and   puUiih  % 
notice  of  dissolution  of  tiie  psrtnmhip  in  the  asM: 
of  and  as  against  such  partner,  whereupon  the  sMS 
shall  immediately  cease  and  determine  aooordin^ 
without  prejudice  to  the  remedies  of  the  other  ps^ 
ner  for  any  antecedent  breach  of  any  of  the  stiodi^! 
tions  or  agreements  aforesaid.    Provided  that  if  si^; 
question  shall  arise  whether  a  case  has  h^peaedtt 
authorise  the  exercise  of  this  power,  anoh  qiausliA 
shall  be  referred  to  arbitration.  j 

37.  If  at  any  time  during  the  oontinQanoe  ofM 
partnership  or  after  the  diesolution  or  deteraumlWl 
thereof,  any  dispute,  difference,    or  question 
arise  between  the  partners  or  their  or  either  of  thi 
representatives    touching    the    partnership  or  '^ 
accounts  or  transactions  thereof,  or  the  dismutioal 
winding  up  thereof,  or  the  construction,  _ 
effect  of  these  presents,  or  anything  herein 
or  tiie  rights  and  liabUities  of  the  partners  or 


repr 
reta1 


iresentatives  under  these  presents  or  othenrisi^ 
»tion  to  the  premisses,  then  every  suoih. 


» 


difference,  or  question  shall  be  referred  to  two 
tors  or  their  umpire  pursuant  to  the  ArbitratioB  ii 
1889,  or  any  statutory  modification  or  i 
thereof  for  the  time  being  in  force. 

Oertain    conduct   of   tiie    plamtiff   having  U 
brought  to  the  knowledge  of  the  defendants,  hbj 
partners,  they,  without  warning  and  without 
him  an  opportunity  of  explanation,  served 
expulsion  on  him  as  havm^  committed  a 
the  provisions  of  clause  31  giving  a  power  of 
sion. 

A  motion  by  the  plaintiff  to  restrain  the 
from  publishing  notice  of  dissolution  was 
stand  over;  and  in  the  meantime   tiie 
served  the  plaintiff  with  notioe  of  this  preaont 
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to  itsy  prooeeduigs  and  refer  the  matter  to  arbitra- 
tion as  provided  by  tbe  artioles. 

NmUct  Q.Cy  and  MicIUem,  in  support  of  the 
motuw.— The  matter  should  be  referred  to  arbitration 
in  aooordance  with  the  provisions  in  the  articles. 

They  referwd  to  Davis  ▼.  Starr,  37  W.  R.  481, 
41  Gh.  D.  242 ;  BensJiaw  t.  Queen  Anne  Mansions 
Cb.,  45  ^.  B.  487,  [1897]  1  Q.  B.  662. 

UvdU  Q'C.t  and  T,  Watson^  for  the  respondent,  the 
pUntiff  in  the  action. — The  notice  is  bad :  Biissei  v. 
hanid.  1  W.  E.  629,  10  Hare  493 ;  Wood  ▼.  Wood, 
22  W.  B.  709.  L.  B.  9  Ex.  190 ;  Cooper  ▼.  Wandsworth 
Beard  of  Works,  11  W.  E.  646,  14  0.  B.  N.  8. 
280.  A  prima  facie  case  of  fraud  is  set  up,  and  that 
■  s  reuon  for  not  referring  to  arbitration  :  Wallis  t. 
EifKh,  1  G.  B.  K.  S.  316,  5  W.  E.  Dig.  222 ;  Russell 
T.  Rauea,  14  Ch.  D.  471,  28  W.  E.  Dig.  174.  Where 
s  question  of  law  is  involved,  it  is  not  a  case  for 
arbitration:  In  re  Carlisle^  38  W.  E.  638,  44  Gh.  D. 

m 

Boiom,  J. — In  matters  of  this  kind — motions  to 
stay  proceedings  by  reason  of  an  agreement  to 
rsfor  to  arbitration — the  court  undoubtedly  has  a 
discretion  —  a  judicial  discretion.  In  the  present 
CMS,  looking  at  the  circumstances,  I  think,  in 
SKsrciiiDg  my  judicial  discretion,  I  ought  not  to 
sake  a  stay  of  proceediogs,  for  two  reasons.  In  the 
Int  place,  there  is,  to  my  mind,  a  simple  or  com- 
paiEtively  simple  preliminary  question  which  is  much 
man  fit  for  tlus  court  to  decide  than  an  arbitrator — 
a  question  which,  if  it  had  been  referred  to  arbitra- 
m,  the  arbitrator,  I  think,  would  have  been  pro- 
laUy  wise  if  he  had  referred  to  the  court,  or  at 
iiiy  rate  he  might  haye  so  done.  It  is  certainly  a 
fMstaoB  which  is  ripe  for  decision,  and  which,  it 
sttiwra  to  me.  in  the  interest  of  botJi  parties,  ought 
Isoe  decided  forthwith. 

Kow,  the  question  arises  in  this  way.  The  defen- 
iaats  in  the  action  have  purported  to  serve  a  notice 
l^on  the  plaintiff  expelling  him  for  alleged  miscon- 
*~  '  A  power  to  expel  of  this  dass,  as  has  been 
in  many  oases,  must  be  exercised  with  the 
A  good  faith;  and  undoubtedly,  to  my  mind, 
lis  essential  that  partners  exercising  a  power  of  this 
Ihd  should,  before  they  do  so  and  peremptorily 
kttoliide  a  co-partner  and  advertise  that  co-partner's 
kEdosion,  give  him  an  opportunity  of  knowing  before 
Ihsy  serve  the  notice,  what  the  cause  of  com^aint  is, 
ks  that,  at  any  rate,  he  may  have  an  opportunity  of 
naining,  and  if  possible  satisfyinff  them  that  no  good 
Ipse  of  complaint  exists.  I  think  that  partners  are 
■t  entitled  to  spring  a  notice  of  dissolution  on  their 
b-partoer  without  the  slightest  preliminary  notice 
Mng  given  to  him  and  without  calling  his  attention 
^^ftbealightest  degree  to  any  alleged  cause  of  com- 
'f  and  without  giving  lum  the  slightest  oppor- 
r  of  meeting  the  case  which  is  aUeged  against 
Kow,  that  is  what  the  defendants  did  in  this 
llii^  It  is  ewom  to  by  the  plaintiff  and  not  denied 
W  the  defendants  that  when  they  purported  to  serve 
m  notice  they  had  previously  raised  no  cause  of 
mplaint  against  the  plaintiff  and  given  him  no 
pportonity  of  knowing  that  there  was  a  cause  of 
mplaint  or  of  remedying  that,  if  he  knew  it  existed. 
lie  question  then  arises,  at  any  rate,  was  that  notice 
Itod  or  bad.  In  my  opinion,  under  the  circumstances, 
hi  notice  was  clearly  bad.  Whether  a  future  notice 
iiry  or  may  not  be  bad  is  not  the  question  before  me. 
bs  details  even  of  the  defendants'  complaint,  or  what 
I  the  real  complaint  against  the  plaintiff  made  by 
kMi,  have  not  yet,  so  far  as  I  know,  been  f ormularized 
f  accurately  stated  by  the  defendants.  It  may  be 
iM  after  they  have  given  the  plaintiff  the  oppor- 


tunity of  knowing  exactly  what  is  the  cause  of 
complaint  against  him,  he  may  satisfy  them  that 
under  the  circumstances  no  good  cause  of  complaint 
arises  and  they  may  not  serve  any  further  notice  after 
giving  the  plaintiff  a  full  opportunity  of  knowing 
what  the  exact  cause  of  complaint  against  him  is  and 
meeting  it  if  possible.  That  question  will  arise 
hereafter,  but  it  does  not,  in  my  opinion,  arise  now. 
It  appears  to  me,  therefore,  that  in  every  respect 
this  question,  which  solves  matters  up  to  the  present 
time,  ought  to  be  decided  by  m^  rather  than  that  it 
should  be  referred  to  arbitration. 

There  is  also  a  further  ^und.  that  in  this  case 
there  is  a  charge  by  the  plamtiff  that  the  defendants 
are  not  exercising  their  power  of  expulsion  bond  fide. 
That  is  a  charge  of  fraud  which  I  should  have 
thought  in  any  case  was  one  that  the  defendants 
themselves  would  have  preferred  to  have  met  in  open 
court.  But  whether  that  be  so  or  not,  it  appears  to 
me  that  I  ought  not  in  the  exercise  of  my  judidal  dis- 
cretion to  stop  this  action,  and  to  refer  to  arbitration 
the  points  I  have  mentioned,  and  accordingly  I  refuse 
to  do  so.  I  therefore  make  no  order  upon  the  motion 
to  stay,  except  that  I  make  tiie  costs,  costs  in  the 
action. 

Solicitors,  Crowder,  Vizard,  &  Co, ;  Collyer'Briitow 
<fe  Co. 


Feb.  2. 


Ghan.  Div.  ( 
Wright,  J.  ) 

In  re  LAin)  Mortgage  Bank  of  Flobida 
(Limited},  (a.) 

Company —  Winding  up — Scheme  sandioned  by  the  court 
— Surplus  assets — Management  expenses — **  Undis^ 
tributed  oMete" — Joint- Stock  Companies  Arrangement 
Act,  1870  (33  dk  34  Viet.  c.  104).  s.  2- Companies 
{Winding-up)  Act,  1890  (53  i!t  54  Vict.  c.  63),  s. 
15  (3). 

Where  a  scJieme  of  arrangement,  which  had  been 
sanctioned  by  the  court,  under  section  2  of  the  Joint-Stock 
Companies  Arrangement  Act,  1870,  provided  that  the 
liquidator  should  employ  any  surplus  he  had  from  edUs^ 
after  paying  a  dividend  on  the  aebentures,  in  payments 
necessary  or  expedient  for  keeping  up  the  company's 
property,  <kc.,  such  surpltts  snould  be  retained  in  the 
hands  of  tJ^  liquidator  for  the  purposes  named  in  the 
scheme;  and  the  Board  of  Trade  is  not  entitled  to 
demand  that  he  should  pay  such  surplus  into  the  Com^ 
panies  Liquidation  Account  under  section  15  of  the 
Companies  {Winding-up)  Act,  1890,  for  the  special 
legieuUion  provided  by  the  scheme  is  not  to  be  overridden 
by  the  general  legislation  of  thai  section,  this  surplus 
not  being  '*  undistributed  assets "  unthin  the  meaning 
of  the  section. 

Motion  by  the  Board  of  Trade  for  an  order  on  the 
liqoidators  of  the  company  to  pay  certain  surplus  of 
calls  which  they  had  in  their  nands  into  the  Gom* 
panies  Liquidation  Account,  under  section  15  of  the 
Gompanies  (Winding  up)  Act,  1890. 

In  December,  1895,  the  company  had  gome  into 
voluntary  liquidation.  In  Apru,  1896,  a  scheme  of 
arrangement  was  sanctioned  by  the  court  under  the 
Joint-Stock  Gompanies  Arrangement  Act,  1870* 
Under  this  scheme  the  uncalled  capital  was  to  be 
called  up  and  thereout  a  dividend  of  128.  6d.  in  the 
pound  was  to  be  paid  to  the  debenture-holders  in 
September,  1897,  the  balance  being  payable  in  1902» 
and  the  interest  being  kept  down  in  the  meantime, 

(a.)  Eeported  by  G.  W.  Mead,  Esq.,  Banister-at- 
Law. 
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Any  surplus  from  calls,  after  paying  the  first  divi- 
dend,' was  to  be  applied  aooording  to  the  liquidators' 
ilisoretion  for  management  and  other  expenses.  The 
liquidators  were  also  empowered  under  the  scheme  to 
borrow  money  for  the  purposes  of  protecting  and 
developing  the  assets.  A  trust  deed  was  executed  in 
accordance  with  the  scheme  in  which  the  liquidators 
covenanted  to  apply  the  proceeds  of  calls  in  accord- 
ance with  the  scheme. 

'  In  May  and  September  the  liquidators  delivered  to 
the  Registrar  of  Joint-Stock  Companies  the  state- 
ments of  accounts  required  by  section  5  of  the 
Companies  (Winding-up)  Act,  1890.  ThesA  accounts 
showed  a  surplus  of  calls  in  the  hands  of  the  liquidators. 
This  surplus  the  Board  of  Trade  directed  them  to 
pay  into  the  Companies  liiqnidation  Account.  This 
the  liquidators  refused  to  do,  on  the  ground  that  this 
surplus  was  not  ** undistributed  assets"  within  the 
meaoing  of  section  15  (3)  of  the  Act  of  1890.  In  con- 
sequeuce  the  Board  of  Trade  now  moved  for  this 
order. 

Ingk  Joyce,  in  support.— The  Board  of  Trade  relies 
on  the  strict  words  of  the  Act.  Proceeds  of  calls  are 
clearly  assets.  This  surplus  of  calls  has  now  been  in 
the  liquidators  hands  for  more  than  six  months. 
Payment  in,  merely  places  the  money  in  proper 
custody,  it  does  not  interfere  with  the  scheme — that 
is  the  very  object  of  section  15. 

TindcU  Atkinson,  Q.C.,  and  Theobald,  for  the 
liquidators.  —  This  is  an  application  for  handing 
over  the  payment  under  this  scheme  to  officials 
of  the  Board  of  Trade.  This  surplus  is  money 
which  is  subject  to  no  claim  either  by  creditors  or 
shareholders;  it  is  money  which  is  charged  with 
certain  specific  payments ;  it  is  not  to  be  distributed, 
but  is  to  pay  for  keeping  up  the  property.  The 
scheme  is  not  one  of  reconstruction,  but  is  intended 
for  paying  off  the  debenture-holders ;  the  liquidators 
are  nothing  more  or  less  than  receivers  for  the 
debenture-holders.  It  would  be  a  breach  of  the 
covenant  in  the  trust  deed  if  these  funds  were  taken 
away  from  the  liquidators  and  given  to  the  officials 
of  the  Board  of  Trade.  Section  15  must  mean  assets 
capable  of  distribution ;  l^ese  are  not. 

Ingle  Joyce  replied. 

Wright,  J. — I  think  this  application  fiuls.  Under 
the  Joint- Stock  Companies  Arrangement  Act,  1870, 
s.  2,  a  scheme,  on  being  sanctioned  by  the  court, 
becomes  binding  on  the  creditors  or  class  of  creditors 
concerned,  and  also  on  the  liquidator  in  the  present 
ca«e.  The  material  provisions  of  the  scheme  are 
embodied  in  paragraph  9,  under  which,  if  there  is  a 
surplus  after  paymg  a  dividend  on  the  debentures, 
that  surplus  might  be  applied,  before  paying  any 
further  dividend,  in  the  payment  of  wages,  &o,,  or  in 
*'  any  expenditure  which  the  company  may  think 
necessary  or  expedient  for  protecting  and  keeping  up 
the  company's  property  and  assets,  or  of  developing 
the  same  with  a  view  to  the  realization  thereof." 
The  scheme  further  provides,  by  clause  20,  that  a 
proper  trust  deed,  giving  effect  to  the  provisions  of 
•  the  scheme,  should  be  prepared  and  executed,  and 
under  clause  23  this  deed  was  to  be  settled  by  counsel 
approved  by  the  judge.  This  scheme  has  been 
.  sanctioned  by  the  court,  and  the  trust  deed  contem- 
plated by  it  has  been  executed,  with  provisions  in  it 
relating  to  the  application  of  the  moneys  in  the  hands 
of  the  liquidator.  Section  15  (3)  of  the  Act  of  1890 
was  as  follows  :  "If  it  appears  from  any  such  state- 
.  ment  or  otherwise  that  any  liquidator  of  a  company 
has  in  his  hands  or  imder  lus  control  any  money 
ropretenting  unclaimed  or  undistributed  assets  of  the 
company,  which  have  remained  unclaimed  or  un<Us- 


tributed  for  six  months  after  the  date  of  thar  reoaot,     | 
the  liquidator  shall  forthwith  pay  the  same  to  ths 
Companies  Liquidation  Account  at  the  Bank  of  Eng- 
land.   Every  such  liquidator  shall  be  entitled  to  ne 
prescribed  certificate  of  receipt  for  the  moneys  w 
paid,  and  that  certificate  shall  be  an  affeetosl  dii- 
charge  to  him  in  respect  thereof."  It  is  not  snggertai 
that  the  sums  in  respect  of  which  the  present  applies- 
tion  is  made  aro  unclaimed  assets,  but  it  is  ssid  thtt 
they  are  undistributed  assets.    The  answer  to  thst  a, 
that  having  regard  to  the  scheme,  they  are  not  n- 
distributed,  but  that  some  legal  event  had  ha^essd 
which  had  made  them  distributable  in  aoother  vsy. 
I  must  give  credit  to  the  liquidator's  statement  tint 
the  money  is  wanted  for  the  purpose  mentioned  uipsii- 
graph  9  of  the  scheme.    In  my  judgment  the  mstts 
is  governed  by  the  provisions  of  the  aoheme.   Ths 
special  legislation  provided  by  the  scheme  is  not  to 
be  overruled  by  the  general  legislation  of  the  Act 
with  reference  to  the  liquidator's  duties.     U  ths 
application  wero  well-founded,  it  would  be  oompslflBt 
to  the  Board  of  Trade,  and  might  perhaps  Sfsn  bs 
their  duty,  to  get  in  all  the  mxmejB  in  the  hsndsof 
the  liquidator,  and  to  take  the  whole  matter  oat  of 
his  hands  and  substitute  the  discretion  of  the  board  for 
that  of  the  liquidator  given  him  by  the  eoheme.    Thst 
is  not  the  conclusion  at  which  I  ought  to  arrive.   Ths 
question  had  been  yery  properly  raised*  bat  in  my 
judgment  the  Board  of  TraoiB  is  not  entitled  to  dis- 
place the  disorotion  given  to  the  liquidator  by  flis 
scheme. 
The  motion  must  therefore  be  dismieaed  wifli  oosis. 

Solicitors  for  the  applicants,  SoUcUors  to  ike  Boari 
of  Trade. 

Solicitors  for  the  respondents,  Joknmm^  Weatkni, 
&  Sturt,  for  Wade,  Bilhrough,  Booth,  <fe  Co.,  Biadfori. 


Q.  B.  Div.  (Div.  Court),      j         Nov.  20;  Dscl; 
(Mathew  and  Kennedy,  JJ.) }  Jan.  22. 

Beg.  v.  Jttstiobs  of  West  Bmnra  of  Yobk8Hii& 
Ex  parte  Shaw,  (a.) 

Licensing    law — Licence — Inn — House    puUed  dew^r-^ 
Transfer  of  licence — Intoxicating  Liquors  Lioama§ 
Act,  1828  (9  Geo.  4,  e.  61),  as.  4,  14— JSats  mAfif 
mandamus  to  justices — Cotis  of  persons  opposing  rsk 
In  the  case  of  a  licensed  pultlichouse  which  has  Urn,  '■ 
or  is  about  to  be,  pulled  aoum,  the  person  who  qppfa 
under  section  14  of  the  Intoxicating  Liquors  Ad,  IM,  \ 
for  a  transfer  of  the  licence  of  that  houae  to  a  new  *S8BI  ■-. 
must  be  the  person  who  is  the  licensed  holder  of  the  im 
at  the  time  the  premises  are  pulled  doum^  and  the  hmB  i 
itself  must  be  kept  as  an  inn  at  the  time  U  is  peU 
down.     The  court  ?ias  jurisdiction  to  grant  eosU  t»  • 
person  who  successfully  shows  cause  cigainsi  a  ruk  oi  i 
for  a  mandamus  to  licensing  justices,  notwitksta»iii§ 
the  decision  of  the  House  of  Lords  t?iat  licensing  jtuikm  \ 
are  not  a  court  of  summary  jurisdiction  (ses  Boufesra 
Justices  of  Kent,  ante,  p.  114,  [1897]  A.  C.  556). 

In  this  case  a  rule  nisi  had  been  obtained  for  i  i 
mandamus  to  the  justices  of  the  West  Bidtog  stj 
Yorkshire  directing  them  to  hear  and  detonams  r' 
application  by  S.  H.  Shaw  for  a  transfer  of  a  L. 
m^e  under  section  14  of  the  lioensins  Act»  18^  9] 
Geo.  4,  c.  61). 

Mrs.  Toole  was  the  licensed  proprietress  of  a  puti^j 
house  known  as  the  "  Peacock  Inn,"  in  HatifsT,  i~^ 
the  corporation  of  that  town  requiring  the  sits  of  1 

(a.)  Beported  by  E.  G.  Stillwsll,  Baq.,  Baiiisiv 
at-Law. 
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im  for  the  purpose  of  enlarging  the  streets  and 
marlnt-plaoe,  Donght  it  ander  the  powers  conferred 
on  them  by  a  local  improTement  Act,  and  gave  her 
DoHoe  to  determine  her  tenancy.  This  notice  ex- 
pind  on  the  30th  of  Koyember,  1894.  Previoasly  to 
thii,  in  the  month  of  August,  she  obtained  a  renewal 
of  her  lioence. 

After  the  SOth  of  November,  and  just  before  the 
demolition  of  the  inn,  Mrs.  Toole  gave  up  the  tenancy 
to  Shaw,  the  applicant  in  this  case. 

It  did  not  appear  that  he  was  really  a  tenant  or 
that  he  paid  rent  to  anybody,  or  that  he  ever  actually 
evried  on  the  trade  in  the  house,  though  he  obtained 
s  temporary  authority  to  continue  the  sale  of  excise - 
sble  I^nors  until  the  end  of  the  current  year  of  the 
fioeooe  to  Mrs.  Toole — namely,  the  1st  of  February, 
1895. 

Ontiie  7th  of  December  he  applied  on  behalf  of 
mother  person  for  a  transfer  of  the  licence  to  some 
other  premises,  which  were  at  some  distance  from  the 
"Peaoock  Inn,"  but  the  application  was  refused. 

On  the  28th  of  December  a  sale  of  all  the  effects 
st  the  "  Peaoook  Inn  "  took  place,  and  immediately 
aftenrards  the  house  was  pulled  down  and  the  site 
taken  possession  of  by  the  corporation. 

On  uie  Ist  of  February,  the  date  when  his  tempo- 
lary  licence  expired,  Shaw  applied  to  the  justices  at 
the  special  session  for  a  licence  under  section  4,  and 
vai  granted  one,  notwithstanding  the  fact  that  the 
inn  £bd  already  been  pulled  down. 

This  lioence  continued  in  force  until  the  10th  of 
October,  1895. 

The  general  licensing  meeting  was  held  on  the  23rd 
of  Angost,  1895,  and  prior  to  that  date  Shaw  received 
Botiee  of  objection  to  the  renewal  of  the  licence.  He 
acieed  with  the  objectors  that  the  matter  should  be 
adjoozned  imtil  the  27th  of  September,  the  date  of 
the  adjourned  annual  licensing  meeting. 

Ko  appHoation  was  made  at  that  meeting  for  a 
nnewal  of  the  licence,  but  it  was  stated  Siat  an 
mdioation  would  subsequently  be  made  on  Shaw's 
hsoalf  at  the  special  sessions  for  the  grant  of  a  licence 
to  another  house.  Notices  under  the  Intoxicating 
iMpar  licensing  Act,  1828,  and  the  Licensing  Act, 
1872,  were  duly  given  of  Shaw's  intention  to  apply  at 
Ae  special  session  under  section  14  of  the  former  Act 
ior  a  transfer  of  the  licence  from  the  '*  Peaoock  Inn ' 
to  another  inn. 

At  the  special  session  held  on  the  29th  of  July, 
1896,  this  appUoation  was  made,  and  it  was  opposed 
SB  the  ground  that  a  licenoe  was  not  required  in  the 
IsQsIity,  and  tiie  justices  refused  the  application. 

On  the  19th  of  October  Shaw  appealed  to  the 
^tfter  aeasicms  at  Wakefield,  when  it  was  objected 
pat  no  appeal  lay  to  the  said  court,  inasmuch  as  the 
teiplication  made  on  the  29th  of  July  was  an  applica- 
Ibn  for  a  new  licence.  The  court  of  quarter  sessions 
Wng  of  opinion  that  the  point  raised  was  a  good 
IM,  dismiesed  the  appeal.  Shaw  then  obtained  the 
Aoverole. 

Lawmm  WdiUm,  Q.  0,  (T.  P.  Perk$  with  him),  showed 
IMus  against  the  rule. 
T,  Botikai  appeared  for  the  justices. 

KenhaWi  Q,C,  {Montgomery  with  him),  in  support 
rf  the  rule. — ^The  words  in  section  14,  *'  any  house 
Nag  kept  as  an  inn  by  any  person  duly  licensed," 
itai  meant  merely  to  describe  the  nature  of  the  house. 
Ehe  person  who  is  entitled  to  apply  for  the  transfer  or 
wewal  is  '*  the  person  whose  house  shall  .  .  .  have 
pMD  pdOed  down."  Shaw  was  the  person  whose 
loose  wmm  polled  down  sinoe  he  was  the  then  tenant 
if  it,  and  tne  person  entitled  to  sell  exoiseable  liquors 
■  it 

Cur,  adv.  vuU, 


Dec.  1. — ^Mathew,  J. — This  was  an  application  for 
a  mandamiM  to  the  lustices  of  Yorkshure,  directing 
them  to  hear  and  determine  an  application  for  a 
licence  made  under  9  Geo.  4,  c.  61,  s.  14.  The  justices 
both  at  special  sessions  and  the  court  of  quarter 
sessions  held  that  the  application  was  not  properly 
made  under  section  14,  and  they,  therefore,  refused  to 
hear  the  application  on  its  merits.  Hence  the  rule 
which  was  obtained  for  a  mandamus. 

Now,  the  facts  that  gave  rise  to  this  controversy 
were  these:  A  Mrs.  Toole  was  the  licensed  pro- 
prietress of  a  public-house  known  as  the  *'  Peaoock 
Ian,"  in  Halifax,  and  the  corporation  of  Htdifax 
determined,  under  the  powers  that  they  possess,  to 
take  the  site  of  the  inn  for  the  purpose  of  enlarging 
the  streets  and  the  market-place.  llotice  was  given 
to  Mrs.  Toole  to  determine  her  tenancy,  and  thii 
notice  expired  on  the  30th  of  November,  1894.  Sh«) 
had  obtained  a  renewal  of  her  licenoe  in  the  previous 
August.  After  the  dOth  of  November,  Shaw,  the 
present  applicant,  according  to  the  affidavits, 
became  tenant  of  the  house.  It  does  not  appear 
that  he  paid  rent  to  anybody,  nor  are  the  circum- 
stances stated  under  which  he  so  became  tenant,  but 
probably  there  was  a  formal  occupation  of  the  house, 
because  of  what  followed — ^namely,  that  he,  on 
behalf  of  a  gentleman  named  Naylor,  applied  for  a 
transfer  of  the  licence  to  other  premises  on  the  7th  of 
December,  1894.  Those  other  premises  were  at  some 
distance  from  the  site  of  the  ''Peacock  Inn,"  and 
that  appUoation  was  refused.  On  the  8th  of  Decem- 
ber a  sfide  of  all  the  effects  at  the  **  Peacodt  Inn  "  was 
advertised.  On  the  2 Ist  of  December  the  sale  took 
place  and  immediately  after,  and  before  the  end  of 
the  year,  the**  Peacock  Inn"  was  pulled  down  and 
the  site  taken  possession  of  by  the  corporation  of 
Halifax.  On  the  1st  of  February  Shaw  applied  to 
the  justices  for  a  licence  under  section  4  of  the  Act 
of  1828,  and,  strange  to  say,  that  licenoe  was 
granted.  It  was  a  nullity  and  a  fiction  because  at 
that  time  the  '*  Peacock  Inn "  had  ceased  to  exist, 
and  the  licence  to  carry  on  business  in  the  "  Peaoook 
Inn  "  was  a  lioence  to  do  that  which  could  not  be 
done.  But  probably  from  an  oversight  a  licenoe  was 
granted  to  carry  on  business  in  a  place  that  did  not 
exist.  That  licence  has  not  been  renewed,  strange  to 
say.  It  might  just  as  well  have  been  renewed  ^.ter, 
but  no  ap^ication  was  made  for  the  purpose.  On 
the  29th  of  July,  1896,  this  present  application  was 
made  on  behalf  of  Shaw. 

Now  it  appears  that  the  corporation  of  Halifax 
had  arranged  that  there  should  be  a  public-houf  e 
upon  a  site  near  the  site  of  the  old  "  Peaoock  Inn," 
and  Shaw,  having  placed  himself  in  a  proper  position 
so  far  as  these  premises  were  concerned,  made  the 
pre-ent  application  for  the  g^ant  of  a  licence  to  him 
under  section  14  of  the  Act.  Section  4  of  the  Act  has 
to  be  referred  to  because  it  is  that  which  provides  for 
the  transfer  of  licences,  and  by  that  section,  after 
directing  that  special  sessions  should  be  appointed  for 
the  transfer  of  licenses,  it  la  enacted  that,  ''  It  shall 
hi  lawful  for  the  justices  then  and  there  assembled, 
in  the  cases  and  in  the  manner  and  for  the  time 
hereinafter  directed,  to  lioence  suoh  persons  intend- 
ing to  keep  inns  theretofore  kept  by  other  persons 
bemg  about  to  remove  from  suoh  inns  as  they  the 
justices  ttisAl,  in  the  execution  of  the  -powen  herein 
contained,  and  in  the  exercise  of  their  discretion, 
deem  fit  and  prooer  persons  under  the  provinions 
hereinafter  enactea  to  be  licensed  to  sell  exoiseable 
liquors  by  retail  to  be  drunk  or  consumed  on  the 
premises."  That  is  a  section  that  dearly  was  not 
applicable  in  the  case  of  Shaw,  but  it  was  said  that 
under  section  14  Shaw  was  entitled  to  have  the 
lioence  granted  to  him.    Section  14,  as  has  often  been 
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pointed  oat,  is  an  extension  of  section  4,  and  it  has 
to  be  read  with  it.  Now,  what  are  the  provisions 
therein  on  which  Shaw  has  to  rely.  The  section  runs : 
**  If  any  person  duly  licensed  under  this  Act  shall, 
before  the  expiration  of  such  licence,  die,*'  and  then 
there  are  a  certain  number  of  instances  which  I  need 
not  go  through,  *'  or  if  any  house  being  kept  by  a 
person  dulv  licensed  as  aforesaid" — that  is,  duly 
licensed  under  the  provisions  of  the  Act,  a  description 
which  does  not  apply  to  Shaw — **  shall  be  or  be  about 
to  be  pulled  down  or  occupied  under  the  provisions 
of  any  Act  for  the  improvement  of  the  highways  or 
for  any  other  public  purpose,  or  shall  be  by  fire, 
tempest,  or  other  unforeseen  and  unavoidable  calamity 
rendered  unfit  for  the  reception  of  travellers  and  for 
the  other  legal  purposes  of  an  inn ;  it  shall  be  lawful 
for  the  justices  assembled  as  aforesaid  at  a  special 
session  holden  under  the  authority  of  this  Act  for 
the  division  or  place  in  which  the  house  so  kept  or 
having  been  kept  shall  be  situate,  in  any  one  of  the 
above-mentioned  cases,  and  in  such  cases  only,  to  grant 
to  the  heirs,  executors,  or  administrators  of  the  person 
so  dying,  or  to  the  assigns  of  such  person  becoming 
incapable  of  keeping  an  inn,  or  to  the  assignee  or 
assignees  of  such  oankrupt  or  insolvent,  or  to  any  new 
tenant  or  occupier  of  any  house  having  so  become 
unoccupied,  or  to  any  person  to  whom  such  heirs, 
executors,  administrators,  or  assigns  shall  by  sale  or 
otherwise  have  Ixmd  fide  conveyed  or  otherwise  made 
over  his  or  their  interest  in  the  occupation  and  keeping 
of  such  house,  a  lioenoe  to  sell  exdseable  liquors  by 
retail,  to  be  drunk  or  consumed  in  such  house  or  the 
premises  thereunto  belonging;  or  to  grant  to  the 
person  whose  house  shall  as  aforesaid  have  been  or 
shall  be  about  to  be  pulled  down  or  occupied  for  the 
improvement  of  the  highways,  or  for  any  other 
public  purpose,  or  have  become  unfit  for  the  reception 
of  travellers  or  for  the  other  legal  purposes  of  an  inn, 
and  who  shall  open  and  keep  as  an  inn  some  other 
fit  and  oonvenient  house,  a  licence  to  sell  exdseable 
liquors  by  retail,  to  be  drunk  or  consumed  tiierein, 
provided  always  that  every  such  licence  shall  continue 
in  force  only  from  the  day  on  which  it  shall  be 
fminted  until  the  5th  day  of  April  or  the  10th  day  of 
October  then  next  ensuing,  as  the  case  may  be." 

Now,  Shaw  sought  to  bring  himself  within  the 
terms  of  that  portion  of  the  Act.  The  Act  has  a 
double  purpose.  It  provides  for  a  transfer  to  the 
same  person  in  respect  of  different  premises,  and  for 
the  transfer  to  different  persons  in  respect  of  the  same 
premises,  and  it  appears  to  me  perfectly  clear  that 
Shaw  was  never  a  licensed  person  within  the  meaning 
of  this  Act  who  was  entitled  to  apply  under  section 
14.  He  had  no  licence  at  any  time.  He  did,  it  is 
true,  upon  going  into  occupation,  obtain  a  temi)orary 
licence,  which  does  not  appear  to  have  been  acted 
upon,  to  carry  on  business  on  these  premises  from 
November  in  1894,  to  February  in  1895,  but  he  was 
never  a  licensed  person  under  the  Act,  and  that  seems 
to  me  to  be  a  condition  that  is  indispensable.  Mrs. 
Toole  might  possibly  have  applied  here  with  success 
under  the  Act,  but  Shaw  obtained  no  such  title  under 
her  as  enabled  him  to  avail  himself  of  the  powers 
conferred  by  the  section.  It  follows  therefore  that 
the  justices  in  petty  sessions  were  right  in  refusing  to 
go  into  the  matter,  holding  that  the  application  was 
really  an  application  for  a  new  licence,  and  that  upon 
appeal  quarter  sessions  properly  confirmed  that 
dedsion. 

The  inle  must  therefore  be  discharged. 

Kenitedy,  J. — I  agree.  It  seems  to  me  that  the 
central  point  in  the  case  which  we  have  to  deal  with 
and  to  settle  one  way  or  the  other  is  whether  or  not 
this   was  fin  application  properly  made  under  the 


14th  section  so  as  to  be  an  application  as  to  which  an 
appeal  lay.  Now,  I  myself  am  not  at  all  satisfied  on 
the  affidavits  that  the  applicant  ever  did  in  Uxi 
occupy  these  premises.  The  words  that  he  uses  hiia« 
self  in  his  own  affidavit  are  that  he  became  teoaot  at 
some  time  before  the  30th  of  November,  1894.  I  do 
not  see,  as  far  as  appears  upon  the  &oe  of  any  of  the 
evidence  before  us,  that  he  ever  actually  oooopifld 
these  premises  before  they  were  pulled  down,  bat  I 
will  assume  that  he  did  occupy  them.  He  nstir 
occupied  them  as  the  licensed  holder  under  this  Ad, 
and  I  agree  with  what  my  brother  Mathew  has  said— 
that  is  to  say,  my  reading  of  that  section  is  in  aoood^i 
ance  with  his,  that  in  order  to  enable  apenonto 
avail  himself  of  the  provisions  of  section  14,  where  a 
house  is  pulled  down  or  about  to  be  pulled  down  tin 
house  must  itself  be  kept  as  an  inn  at  the  time  it  ii 
pulled  down  by  some  person  who  is  duly  licensed.  I 
further  think  that  the  person  mentionea  in  the  latter 
part  of  the  section  as  one  to  whom  the  jostioeB  m^ 
grant  a  licence  if  he  keeps  another  inn — ^may  graot 
what  is  called  a  transfer,  though  it  is  not  so  oaUed  in 
the  section—is  that  person  who,  under  this  Aot,ii 
the  licensed  holder  of  the  inn  at  the  time  that  the 
premises  were  pulled  down.  I  think  that  that  is  the 
natural  meaning  of  the  words  apart  from  all  eoa- 
siderations  of  public  convenienoe  or  justice,  and  if  it 
were  not  so  it  seems  to  me  a  difficulty  wonld 
because   yon  would  have  a  number  of 

persons  havinff  a  right  to  daim  a  transfer.    It  i 

to  me  that  the  learned  counsel  in  support  of  tins 
rule  were  unable  to  deal  with  that  point.  Tlnef 
suggested,  very  strongly  as  I  understood,  whak  a 
hardship  it  would  be  upon  the  landlord.  Bat  it  ii 
not  the  landlord  who,  according  to  this  view,  ii 
applying,  and  the  result  wonld  be  thi^  nnlMB  jm 
give  some  such  interpretation  as  io  the  psnoa 
'*  whose  house  as  aforesaid  shall  have  been  or  shall 
be  about  to  be  pulled  down,"  yon  at  once  admit  ai 
competing  applicants  the  landlord,  the  oooapicr,  aal 
the  man  in  whose  name  the  licence  stands.  To  whkh 
of  them,  supposing  they  start  even,  should  tiie  Uoenoa 
be  granted?  It  seems  to  me  that  tiie  natoial  and 
the  fair  implication  on  that  ground  alone  wonld  he 
that  you  must  mean  a  definite  person,  and  that  definite 
person  is  the  person  who  is  keeping  the  premises  ai 
a  licensed  house  at  the  time  when  they  are  about  to  hs 
pulled  down  or  arepulled  down  and  subsequently  quK- 
fies  himself  for  holding  a  licence  because  nebeoamestba 
tenant  of  an  inn,  and  who  is  the  occnper  prepared 
to  carry  on  business  in  that  place  as  an  inn  ii  l»e  gala 
a  licence.  He  is  the  person  who,  |>rtfiuS /acie  at  aa^ 
rate,  is  the  person  injured  in  the  interests  of  pobiiB 
convenience  if  the  premises  that  he  has  beea  hoMiag 
are  pulled  down  or  are  about  to  be  palled  down  mt 
a  public  purpose. 

I  think,  therefore,  that  as  that  is  an  Aiimit^^  M^ 
the  applicant  Shaw,  who  applies  here  for  a  mle  lor 
a  mandamtia  upon  the  justioes  to  hear  and  detenniiis 
his  appeal,  fails  because  he  does  not  faring  hiinsiif 
within  the  words  of  the  section  as  the  penoii  who  ii 
entitied  to  ask  at  anv  rate  to  be  oonsiderad  as  tia 
person  to  whom  the  licence  may  be  propexly  trana* 
f erred  in  respect  of  the  new  premises, 

E.  M,  Montgomery,  for  the  applicant. — ThB  ooaii 
has  no  power  to  grant  costs  to  the  oppoaen  of  tbs 
rule.  In  Boulter  v.  Justices  of  Kent,  anie^  p.  Ill, 
[1897]  A.  0.  556,  the  ITouse  of  Lords  decided  thai 
the  licensing  justices  do  not  constitute  a  oomt  of 
summary  jurisdiction. 

T,  P.  Perks,  for  the  respondents.— Rule  61  of  fts 
Crown  Office  Bules.  1886,  savs  that  notioe  A«(n  hs 
given  to  every  person  who  by  the  affidavits  shaft 
appear  to  be  interested  or  lilraly  to  be  affected  h^ 
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the  proceedings.    The  rule  nisi  was  served  upon  the 
the  raepondents. 

RMU,  for  the  jostices. 

KiTHBW,  J. — We  will  consider  the  matter. 

Cur.  adv,  vulU 

Jan.  22,— The  judgment  of  the  Couat  was  deli- 
Teredby 

EiRirEBY,  J. — In  this  case  the  question  has  been 
niaed  whether  the  court  has  jurisdiction  to  allow 
ooftB  to  the  respondents,  who  have  successfully 
ihown  cause  why  the  rule  nisi  for  a  Tnandamus  to  the 
liosDsing  justices  should  not  be  made  absolute.  The 
case  of  Boulter  y.  Justices  of  Kent  was  cited  as  an 
aathority  showing  that  we  ought  not  to  give  costs  to 
nepondents  who  appear  to  show  cause  against  a  rule 
niti  being  made  absolute.  That  case  was  decided  by 
the  House  of  Lords. 

We  have  taken  time  to  consider  whether  that 
decision  prevents  us  awarding  costs  to  a  successful 
mpondent  in  such  a  case,  and  we  have  come  to  the 
conclusion  that  it  does  not.  It  has  been  the  custom 
lor  the  court  to  exercise  its  discretion  in  such  cases, 
■od  the  court,  in  exercising  its  discretion,  has  gene- 
rally exercised  it  in  favour  of  giving  a  successful 
respondent  his  costs,  provided  he  is  such  a  person  as 
the  court  thinks  is  entitled  to  appear  by  reason  of 
the  interest  he  possesses  in  the  matter.  We  do  not 
think  that  Boulter  ▼.  Justices  of  Kent  has  in  any  way 
interfered  with  the  discretion  that  the  court  has. 
This  is  not  a  case  where  a  successful  appellant  to 
qoftiter  sessions  seeks  to  obtain  an  oider  for  costw 
against  an  obiector  who  has  not  appeared  on  toe 
appeal ;  it  is  the  case  of  successful  respondents  who 
are  interested  in  the  matter  before  the  court,  and 
who  have  appeared  on  the  appeal  and  been  heard, 
and  who  now  ask  for  their  costs  in  opposing  the  appeal. 

We  are  of  opinion  that  they  were  justified  in 
appearing  and  showing  cause  against  the  rule,  and 
we  think  they  should  be  allowed  their  costs.  We 
alio  think  that  the  justices  should  have  their  costs. 

Bale  discharged  with  costs. 

Solicitors  against  the  rule,  Williamson,  Hill,  <fe  Co., 
for  WaUhaw,  Halifax. 

Solicitors  for  the  justices,  Badham  &  Williams, 
for  Trevor  Eduxirds,  Wakefield. 

Solicitor  in  support  of  the  rule,  J.  B.  Hall,  for 
Ktighley  Walton,  Halifax. 


(Lindley>  M.B.,  and  ) 

Bigby  and  Vaughan  }  Feb.  16 ;  March  7. 

Williams,  L.JJ.)    ) 

In  re  Chables  Clarke,  (a.) 

Luttaey — Lunatic  judgment  debtor  —  Maintenance  — 
Receiver — Execution — Seizure  by  sheriff— Priority — 
Lunacy  Act,  1890  (63  Vict.  c.  5),  ss.  116,  117. 

The  Court  in  Lunacy  cannot  deprive  execution  credi- 
tors of  a  lunatic  of  their  rights  over  his  property  not 
under  the  control  of  the  court  when  seized  under  legal 
profese. 

The  property  of  a  lunatic,  though  coming  within  the 
jurisdiction  of  the  Croum  as  soon  as  a  summons  in 
Lunacy  is  issued,  is  not  withdraum  from  legal  process 

(a.)  Beported  by  W.  Shallokobb  Qobdard,  Esq^ 
Barrister-at-Law. 


by  a  creditor  of  the  lunatic  until  an  order  is  made 
showing  that  the  Crown  has  actually  toAew  the  property 
of  the  lunatic  under  its  protection. 

In  re  Winkle,  42  W.  B,  613,  [1894]  2  Ch.  519, 
explained. 

This  was  a  summons  for  directions  before  the 
master,  and  was  adjourned  into  court,  under  the 
following  circumstances : 

Charles  Clarke  was  a  person  of  unsound  mind  not 
so  found  by  inquisition.  A  judgment  creditor  of  his 
issued  a  Ji.  fa,  on  the  8th  of  January,  1898,  under 
which  the  judgment  debtor's  goods  were  seized  on 
the  17th  of  January,  1898.  After  the  judgment  had 
been  obtained — viz.,  on  the  31st  of  Decemtor,  1897,  a 
summons  in  lunacy  was  taken  out  in  order  to  obtain 
the  appointment  of  a  receiver  under  section  116  of 
the  Lunacy  Act,  1890.  Notice  of  the  pendency  of 
this  summons  was  given  to  the  judgment  creditor 
before  he  issued  the^i.  fa.  After  the  seizure  under 
the  fi.  fa. — ^viz.,  on  the  18th  of  January,  1898 — ^an 
interim  receiver  was  appointed  and  notice  was  given 
to  the  sheriff  to  withdraw,  which,  however,  the 
execution  creditor  told  him  not  to  do. 

On  the  21st  of  January,  1898,  an  order  appointing 
a  receiver  was  made,  and  notice  of  this  order  was 
ffiven  to  the  sheriff,  and  he  was  again  asked  to  with- 
draw, but  the  execution  creditor  directed  him  not  to 
do  80,  and  he  remained  in  possession. 

On  the  28th  of  January,  1898,  the  sheriff  issued  a 
summons  in  lunacy  asking  for  directions  how  to  act, 
and  this  summons  was  adjourned  into  court  and 
came  on  to  be  heard  on  the  16th  of  February,  1898. 

H.  F.  Manisty,  for  the  sheriff, 

Buckmaster  and  Ivor  Bowen,  for  the  receiver  in  lunacy . 
— The  receiver  asks  that  these  chattels  may  be  sold  and 
that  the  proceeds  may  be  devoted  to  the  maintenance 
of  the  lunatic.  The  master  has  allowed  £200  a  year 
for  his  maintenance,  and  the  receiver  has  no  funds 
whatever  for  payment  of  that  maintenance.  The 
property  is  in  mortgage,  and  the  balance  of  the 
rents  over  the  mortgage  interest  was  enough  at  the 
time  of  the  order  to  justify  the  order,  but  the  natural 
consequence  of  the  order  was  that  all  the  mortgagees 
entered  into  possession  and  there  was  a  deficiency. 
We  submit  that  the  execution  levied  by  the  judgment 
creditor  has  in  no  way  changed  the  ownership  of  the 
goods,  which  still  remains  in  the  lunatic.  The  only 
effect  of  the  execution  is  to  give  rights  as  between 
the  creditors  themselves ;  it  changes  the  possession 
but  not  the  ownership.  Id.  one  case  it  was  neld  that 
a  judgment  debtor  in  spite  of  the  execution  might 
transfer  the  ownership  in  the  goods  and  so  defeat  the 
execution  creditor.  Sections  117  and  120  of  the 
Lunacy  Act  apply,  and  there  is  power  in  the  court  to 
order  any  property  of  a  lunatic  present  or  future  to 
be  sold.  The  creditor  knew  of  the  proceedings 
in  lunacy  before  he  issued  his  fi.  fa.  If  the  court 
has  power  to  deal  with  the  property  of  the 
lunatic  in  the  way  suggested,  then  the  merits  of  the 
case  are  identical  with  In  re  Winkle,  42  W.  B.  613, 
[1894]  2  Ch.  619.  [LmDLEY,  M.B.— Is  not  a  pos- 
session and  a  right  to  possess  for  a  particular  purpose 
a  charge  ?]  No :  there  is  no  charge  and  no  change  of 
property.  If  the  Crown  can  take  away  goods  from 
the  sheriff  which  he  has  seized  and  not  sold,  the 
same  thing  applies  here  and  the  lords  justices  can  do 
the  same.  [LnvBLEY,  M.B.,  referred  to  Ex  parte 
Williams,  20  W.  B.  430,  L.  B.  7  Ch.  App.  314.]  If 
this  court  would  interfere  to  oust  a  judgment  creditor, 
there  is  no  reason  why  it  should^  not  go  one  step 
further  and  oust  a  judgment  creditor  who  has  taken 
possession.  [Bigby,  L. J.— Does  our  jurisdiction  go 
I  to  the  extent  of  saying  we  will  deprive  you  of  any 
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security  you  have  got  ?]    Yes ;  the  turning  point  is 
not  seizure,  but  is  sale. 

They  referred  to  Giles  v.  Orover,  1  CI.  &  Fin.  72 ; 
In  re  BaU^  2  MoUoy,  145 ;  In  re  Leaveslei/,  39  W.  R. 
276,  [1891]  2  Ch.  1;  and  In  re  Farnhavi,  44 
W.  E.  465,  [1895]  2  Oh.  799,  and  [1896]  1  Ch. 
8*6.] 

Edward  Ford,  for  the  exeoatioa  creditor. — The 
court  has  no  jurisdiction  to  interfere,  and  if  it 
has,  it  will  not  exercise  it.  The  only  difficulty 
is  In  re  Winkle ;  that  was  a  very  special  case  in  a 
case  of  a  small  lunacy.  The  ratio  decidendi  of  that 
case  was  that  the  property  was  not  in  the  hands  of 
the  sheriff.  The  summons  in  lunacy  does  not  give  the 
court  jurisdiction ;  it  does  not  acquire  it  until  some 
order  is  made.  [Ld^dley,  M.E. — Is  it  right  to  let 
people  have  prior  rights  after  the  summons  is 
issued?]  Yes;  because  the  defendant  may  make 
away  with  all  the  property,  and  an  ex  parte  order 
may  be  necessary.  If  the  creditor's  right  in  this 
case  is  displaced  the  court  will  not  interfere  and  make 
an  order  for  the  lunatic's  maintenance. 

Buckmaster  replied. 

[Vauqhak  Williams,  L.J.— The  moment  the  sum- 
mons is  issued  the  abstract  jurisdiction  enures  as  a 
particular  jurisdiction  in  a  concrete  case.] 

Our.  adv,  vult, 

March  7. — ^The  written  judgment  of  the  court  was 
delivered  by 

LiNBLBY,  M.B.,  who  stated  the  facts  as  above  set 
out,  and  continued :  On  that  occasion  (the  16th  of 
February,  1898),  it  being  obviously  for  tiie  benefit  of 
everyone  that  the  sheriff  should  be  got  rid  of,  and  no 
one  objecting,  the  court  ordered  the  sheriff  to  sell  the 
goods  and  to  pay  the  proceeds,  less  his  expenses,  into 
court  in  the  matter  of  the  lunacy.  But  this  order 
was  made  without  prejudice  to  any  question  between 
the  lunatic  or  the  receiver  in  lunacy  on  the  one  hand, 
and  the  execution  creditor  on  the  other,  and  the 
court  took  time  to  consider  their  respective  rights 
and  the  right  of  the  Crown  as  the  protector  of  luna- 
tics and  their  property.  These  rights  have  now  to  be 
determined.  Unless  the  right  of  the  Crown  and  the 
jurisdiction  of  the  judge  in  lunacy  can  be  regarded  as 
arising  when  the  summons  was  taken  out---viz.,  on 
the  31st  of  December,  1897 — so  as  to  place  the 
lunatic  and  his  property  under  the  protection  of  the 
Crown  on  and  after  that  date,  it  seems  plain  that  the 
proceeds  of  sale  ought  to  be  paid  to  the  execution 
creditor,  and  not  to  the  receiver  in  lunacy.  It  is  very 
true  that  the  property  in  goods  seized  under  &Ji,  fa. 
remains  in  the  execution  debtor  until  sale  {Giles  v. 
Grover),  But  it  is  no  less  true  that  after  seizure  and 
before  sale  the  execution  creditor  is  as  regards  those 
goods  in  the  i)Osition  of  a  secured  creditor :  see  Ex 
parte  Williams,  and  Slater  v.  Finder,  20  W.  E.  441, 
L.  E.  7  Ex.  95.  He  had  a  legal  right  as  against  the 
execution  debtor — i.e.,  the  owner  of  the  goods— to 
have  the  goods  sold,  and  to  be  paid  out  of  the 
proceeds  of  the  sale.  Further,  in  this  case  it  cannot 
be  said  that  the  goods  were  ever  in  the  possession  of 
the  receiver.  Even  if  an  order  appointing  a  receiver 
related  back,  which  it  never  does,  the  receiver  has 
never  in  fact  been  in  possession  of  the  goods.  This 
circumstance  distinguishes  this  case  from  In  re  Winkle, 
where  the  receiver  had  possession  and  the  sheriff  had 
not,  he  having  gone  out  of  possession  under  an  order 
of  a  judge  at  chambers.  The  judgment  of  the  court 
proceeded  entirely  on  this  ground,  and  In  re  Winkle  is 
no  authority  for  saying  that  the  Court  in  Lunacy  can 
deprive  execution  cremtors  of  their  rights  over  pro- 
perty not  imder  the  control  of  the  court  when  seized 
under  legal  process.   The  cases  of  In  re  Phnderhiih ,  42 


W.  E.  224,  [1893]  3 Ch.  332;  and  Inre  FarnJtam, shov 
that  whilst  on  the  one  hand  the  court  will  not  sUov 
property  in  its  custody  and  belonging  to  a  lunatic  to 
be  applied  otherwise  than  for  his  benefit,  and  will  not 
pay  his  creditors  out  of  it  without  first  providing  for 
him,  yet,  on  the  other  hand,  the  Court  iaJjouBcj  has 
no  jurisdiction  to  interfere  with  the  rights  of  oreditoa 
to  seize  and  sell  by  legal  process  propeorty  of  tibe 
lunatic  which  at  the  time  of  seizure  is  not  in  ^ 
custody  of  the  court. 

It  was,  however,  suggested  that  as  soon  as  tha 
summons  in  lunacy  was  issued  the  jurisdiction  of  ths 
Crown  exercisable  by  the  judge  or  Court  in  Limiqr 
became  exercisable  over  the  lunatic's  property,  and 
that  his  property  ought  to  be  regarded  as  under  the 
protection  of  the  Crown  from  ^t  time.  In  a  senia 
this  is  true,  for  as  soon  as  the  summons  was  isnied 
the  judge  in  lunacy  had  jurisdiction  to  make  orden 
for  the  protection  of  the  lunatic's  property ;  but  until 
some  order  is  made  showing  that  the  Crown  hai 
actually  taken  the  property  of  the  lunatic  under  ib 
protection  it  has  never  yet  been  held  to  be  withdrawn 
from  legal  process  by  a  creditor  of  the  lunatic.  The 
Court  in  Lunacy  has  gone  far  even  before  any  inquisi- 
tion to  protect  an  alleged  lunatic  and  his  propsity'. 
It  has  punished  persons  entrapping  an  alleged  lunatic  • 
into  a  marriage  (see  Umart  v.  Taylor,  9  Mod.  Eep.  98); 
it  has  restrained  an  alleged  lunatic  from  execating 
instruments  disposing  of  his  property  {Ridgtway  v. 
Darwin,  8  Ves.  65),  and  it  has  in  quite  recent  times 
protected  the  property  of  an  alleg^  lunatic  against 
seizure  by  his  creditors  by  appointing  an  interim 
receiver  {Re  Fountain,  37  Ch.  D.  609,  36  W.  E.  Dig. 
106).  The  statute  De  Preerogativa  Eegis,  which  has 
always  been  regarded  as  defining  the  power  of  the 
Crown  in  lunacy  matters,  has  been  very  widely  con- 
strued—e.^.,  it  has  been  held  to  extend  to  a  lunatic' t 
personal  property,  although  land  and  tenements  alone 
are  mentioned.  But  it  is  quite  clear  from  Lord 
Eldon's  observations  in  Ex  parte  Hastings,  14  Ves. 
182,  and  Ex  parte  Hall,  Jac.  160,  that  the  Court  in 
Lunacy  could  not  protect  a  lunatic  from  arrest  under 
a  ca.  sa,,  and  could  not  prevent  a  judgment  creditor 
from  issuing  execution  against  his  property  if  the 
creditor  could  reach  it  by  ordinary  writs  of  execatioB 
without  interfering  with  the  possession  of  an  officer 
of  the  Court  in  Lunacy,  and  this  doctrine  is  as  wdl 
settled  now  as  it  was  then,  as  is  shown  by  Broekuf^l 
V.  BuUock,  37  W.  E.  455,  22  Q.  B.  D.  567,  and  72^ 
Famham,  If,  indeed,  the  creditor  has  done  anything 
to  give  the  Court  in  Lunacy  jurisdiction  over  him,  it 
is  another  matter  (see  In  re  Weaver,  2  My.  &  Or. 
441,  and  other  cases  of  that  kind  noticed  by  Fry, 
L.J.,  in  Brockwell  v.  Bullock),  We  have  looked  to  see 
whether  the  fact  that  the  judge  in  lunacy  can  now 
sell  the  lunatic's  real  property  for  the  payment  of  hii 
debts  enables  the  court  to  compel  creditors  to  come  to 
that  court  for  payment  and  to  restrain  them  from 
pursuing  their  legal  remedies  against  property  sot 
actually  under  the  protection  of  someone  appointed 
to  take  care  of  it.  The  power  to  sell  the  real  property 
of  a  lunatic  for  payment  of  his  debts  was  first  given 
in  1830  by  11  Geo.  4,  and  1  Will.  4,  c.  65  (see  sections 
28  and  30),  and  this  power  has  been  continued  under 
later  statutes  ever  since.  Bat  it  has  always  bsea 
held,  both  before  and  since  1830,  that  the  Court  is 
Lunacy  cannot  compel  a  creditor  to  come  in  and 
prove  his  debt  in  lunacy  by  restraining  him  from 
issuing  execution,  if  he  can  do  so  without  inter- 
fering with  the  officers  of  the  court.  Brockterl* 
V.  Bullock  and  the  cases  cited  in  it  sbow  iha 
to  be  the  law  now,  as  it  always  was.  We  gib 
find  no  trace  of  the  exercise  by  the  Court  in  Lunaey 
of  any  such  jurisdiction  as  we  are  referring  to.  We 
find  a  long    course   of   decisions  inconsistent  with 
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the  possession  of  any  such  jarisdiotion ;  and  we  are 
not  prepared  now  for  the  first  time  to  assert  it  It 
would,  we  think,  be  wrong  to  creditors  to  do  so, 
and  not  necesaary  for  the  protection  of  infants  or 
lunatics,  for  an  order  for  a  receiyer  or  an  injunction 
etninan  urgent  case  be  obtained  yery  summarily, 
•nd  such  an  order  affords  all  the  protection  which  ia 
leally  necessary. 

It  was  contended  that  under  section  117  of  the 
Ifimacy  Act,  1890,  the  court  could  sell  the  goods  seized, 
tiiey  being  the  property  of  the  lunatic.  But  the 
eoort  oould  only  sell  the  lunatic's  interest  in  those 
goods;  it  could  only  sell  them  subject  to  the  security 
d  the  execution  creditor ;  and  this  would  not  benefit 
the  lonatic  in  the  present  case.  No  doubt  the  court 
oonld  haye  directed  the  receiyer  to  redeem  the 
ezecation  creditor's  security  by  paying  the  judgment 
debt  and  the  sheriff's  charges,  and  then  to  sell  the 
goods ;  but  the  court  was  not  asked  to  do  this,  nor 
did  it  appear  that  the  receiyer  had  money  in  her 
hindi  which  she  coidd  haye  applied  for  such  a  pur- 
pose. As  soon,  therefore,  as  the  money  is  paid  into 
ooort  it  ought  to  be  paid  out  to  the  execution  creditor 
if  the  amount  does  not  exceed  his  debt  and  costs. 

An  order  to  that  effect  will  be  made  by  the  master. 
Ibe  execution  creditor  is  also  entitled  sooner  or  later 
to  be  paid  the  unpaid  balance  of  his  judgment  debt 
and  his  costs  of  these  proceedings  out  of  the  lunatic's 
property  applicable  to  such  payment ;  but  the  creditor 
fflnst  apply  for  such  payment  to  the  master,  who  will 
giTe  the  receiyer  proper  directions  on  the  subject. 
The  receiyer  must  also  apply  to  the  master  for  pay- 
men  of  her  costs. 

Solicitors,  CuiHiffes  A  Davenport;  Cartheio  & 
Whetler;  Fielder  &  Sumner y  for  William  Jones, 
Cardiff. 


(ffourt  of  AppeaU 

Prom  Q.  B.  Biy.         ) 
(A.  L.  Smith,  Chitty,  and  >  March  17. 

Collins,  L.JJ.)  ) 

BUOKWBLL  v.  NOEMAN.  (a.) 

Bankruptcy — Provable  debt — Debt  contracted  after  notice 
of  act  of  bankruptcy -^Liability  of  bankrupt — Bank' 
rupley  Act,  1883  (46  <fc  47  Vict,  c.  52),  a,  9,  sub- 
section  1 ;  «.  37,  sub-sections  2,  3. 

A  debt  contracted  after  notice  of  an  available  act  of 
bankruptcy,  and  before  the  receiving  order  is  made,  is  a 
"  debt  provable  in  bankruptcy  "  within  the  meaning  of 
cedfGA  37,  sult'section  3,  of  the  Bankruptcy  Act,  1883, 
though  the  creditor  is  prevented  by  section  37,  sub'Section 
2,  from  proving  the  debt;  and  therefore  the  creditor 
tannot,  by  reason  of  section  9,  siib'Section  1,  sue  the 
ddtcr  in  respect  thereof. 

Appeal  from  the  judgment  of  the  Diyisional  Court 
(Wright  and  Kennedy,  JJ.)  affirming  the  judgment 
of  the  county  court  judge  of  Brighton  in  an  action 
npcn  a  bill  of  costs. 

The  plaintiff,  who  was  a  solicitor  and  a  creditor  of 
the  defendant,  was  informed  by  the  defendant  that  he 
^98  unable  to  pay  his  debts,  and  was  instructed  by 
1dm  to  file  his  petition  in  bankruptcy.  The  plaintiff 
soeordingly  filed  the  petition,  and  a  receiying  order 
was  made  and  the  defendant  was  adjudicated  bank- 
mpt. 

The  phuntiff  carried  in  his  bill  of  costs  incurred  in 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister- 
at-Law. 


connection  with  the  filing  of  the  petition,  and 
receiyed  out  of  the  assets  part  of  the  amount  thereof 
under  rule  125  of  the  Bankruptcy  Bules,  1886,  which 
provides  for  "  the  taxed  costs  of  the  petitioner  '* 
being  paid  out  of  the  assets,  and  brought  this  action 
against  the  defendant  to  recover  the  balance  of  the 
costs  so  incurred.  These  costs  were  incurred  prior  to 
the  date  of  the  receiving  order.  The  bankrupt  had 
not  obtained  his  discharge. 

The  county  court  judge  held  that  the  defendant 
had,  by  informing  the  ]^Taintiff,  who  was  a  creditor, 
of  his  inability  to  pay  ms  debts,  committed  an  act  of 
banloruptcy  under  section  4,  sub-section  1  (h),  of  the 
Bankruptcy  Act,  1883 ;  and  he  held  that  the  plaintiff 
could  not  recover. 

The  Divisional  Court  affirmed  the  judgment. 

The  plaintiff  appealed. 

Firmifiger  {E,  Bowen  Rowlands  with  him),  for  the 
plaintiff. — ^The  debt  was  incurred  with  knowledge  of 
an  available  act  of  bankruptcy,  and  is  not  therefore 
provable  in  bankruptcy :  section  37,  sub-section  2,  of 
the  Bankruptcy  Act,  1883.  Section  9,  sub-section  1, 
deprives  a  creditor,  after  the  making  of  a  receiving 
order,  of  any  remedy  against  the  property  of  the 
debtor  in  respect  of  a  debt  provable  in  bankruptcy ; 
and  by  section  30  an  order  of  discharge  only  releases 
a  bankrupt  from  debts  provable  in  bankruptcy. 
Therefore  a  creditor  is  not  deprived  of  his  remedy 
against  the  bankrupt  in  respect  of  a  debt  not  provable 
in  bankruptcy.  The  plaintiff,  accordingly,  is  entitled 
to  recover. 

He  referred  to  Ex  parte  Harper,  In  re  Pooley,  30 
W.  E.  650,  20  Ch.  D.  685 ;  In  re  Sinclair,  15  Q.  B.  D. 
616,  34  W.  B.  Dig.  19 ;  In  re  Spackman,  38  W.  E. 
368,  497,  24  Q.  B.  D.  728. 

E,  T.  Holloway,  for  the  defendant. — Section  37, 
sub-section  3,  makes  all  debts  and  liabilities,  except 
those  specified  in  sub-section  1,  to  which  the  debtor 
is  subject  at  the  date  of  the  receiving  order,  provable 
in  bankruptcy.  This  debt  is  therefore  a  debt  prov- 
able in  bankruptcy.  But  by  sub-section  2,  inasmuch 
as  the  plaintiff  had  notice  of  an  available  act  of 
bankruptcy  at  the  time  when  this  debt  was  incurred, 
the  plaintiff  is  personally  prevented  from  proving. 
The  debt  being  a  provable  debt,  section  9,  sub-section 
1,  prevents  the  plaintiff  from  suing  for  it. 

Firminger,  in  reply. — ^There  are  only  two  classes  of 
debts,  those  that  are  provable  and  those  that  are  not 
provable.  There  are  no  such  debts  as  those  which 
are  provable  but  which  at  the  same  time  cannot  be 
proved.  The  words  *'  save  as  aforesaid  "  in  section 
37,  sub-section  3,  include  the  debts  mentioned  in 
the  two  previous  sub-sections. 

A.  L.  Smith,  L.  J.— The  question  before  us  comes 
to  this :  Is  this  debt,  which  was  incurred  between 
the  date  of  the  act  of  bankruptcy  and  the  date  of  the 
receiving  order,  provable  in  bankruptcy?  I  have 
come  to  the  conclusion  that  it  is.  The  act  of  bank- 
ruptcy is  that  specified  in  section  4,  sub-section  1  {h), 
of  the  Bankruptcy  Act,  1883— namely,  that  the 
defendant  gave  notice  to  the  plaintiff,  who  was  a 
creditor,  that  he  was  about  to  8usx>end  payment  of 
his  debts.  The  plaintiff  had  notice  of  the  act  of 
bankruptcy  when  this  debt  for  costs  was  incurred. 
Section  37,  sub-section  3,  makes  all  debts  and 
liabilities,  witii  certain  exceptions,  to  which  the 
debtor  is  subject  at  the  date  of  the  receiving  order 
provable  in  bankruptcy.  This  is  such  a  debt  as  is 
there  described,  and  it  is  therefore  provable  in  bank- 
ruptcy. But  sub-section  2  of  that  section  crates  an 
incapacity  to  prove  where  the  person  seeking  to 
prove  has  notice  of  an  available  act  of  bankruptcy 
when  the  debt  is  contracted,  for  that  sub-section 
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enacts  that  a  person  having  notice  of  any  available 
act  of  bankruptcy  shall  not  prove  for  any  debt  or 
liability  contracted  by  the  debtor  subsequently  to  the 
date  of  his  having  notice.  This  debt  was  contracted 
after  the  plaintiff  had  notice  of  the  act  of  bankruptcy. 
The  true  meaning  of  sub-section  2  is  that,  though 
the  debt  is  a  provable  debt,  there  is  a  personal 
incapacity  to  prove  in  the  person  who  has  notice  of 
an  act  of  bankruptcy  at  the  time  when  the  debt  is 
contracted.  This,  therefore,  is  a  provable  debt,  and 
the  plaintiff  by  reason  of  section  9,  sub-section  1, 
cannot  sue  for  it.  Any  other  construction  would 
carry  this  extraordinary  result,  that  if  a  person,  after 
notice  of  an  act  of  bankruptcy,  lent  a  debtor  a  sum 
of  money,  he  could  stand  by  and  claim  the  full 
amount  of  the  loan,  even  after  the  debtor  had 
obtained  his  discharge. 

Chitty,  L.  J. — I  am  of  the  same  opinion.  It  seems 
strange  that  there  can  be  a  debt  provable  in  bank- 
ruptcy which  cannot  be  proved.  I  think,  however, 
that  that  is  the  true  construction  of  the  statute. 
Section  168  of  the  Bankruptcy  Act,  1883,  ;is  the 
definition  clause  which  says  that,  unless  the  context 
otherwise  requires,  a  debt  provable  in  bankruptcy 
includes  any  debt  or  liability  by  this  Act  made 
provable  in  bankruptcy.  Turning  then  to  section  37, 
sub-section  3,  all  debts  and  liabilities,  with  certain 
exceptions,  to  which  the  debtor  is  subject  at  the  date 
of  the  receiving  order,  are  debts  provable  in  bank- 
ruptcy. The  aebt  claimed  in  this  action  is  a  debt  to 
wUch  the  defendant  was  subject  at  the  date  of  the 
receiving  order.  I  turn  back  to  sub-section  2,  which 
in  substance  enacts  a  personal  exception  against  a 
person  proving  who  had  notice  of  an  act  of  bank- 
ruptcy when  the  debt  was  contracted.  The  words  in 
the  two  sub-sections  are  different.  The  result  is 
that  the  debt  in  the  present  case  is  a  provable  debt, 
but  the  personal  exception  applies,  and  prevents  the 
plaintiff  from  proving.  The  distinction  is  drawn  in 
this  section  between  the  character  of  the  debt  and 
the  person  proving.  If  we  did  not  adopt  this  con- 
struction, the  extraordinary  result  would  follow  that 
a  person  who  had  notice  of  an  act  of  bankruptcy 
when  the  debt  was  contracted  would  in  many  cases  be 
in  a  better  position  than  if  he  had  no  notice. 

Collins,  L.J. — I  am  of  the  same  opinion.  In 
order  to  prove  a  debt  in  bankruptcy  two  things  must 
concur ;  the  debt  itself  must  be  a  provable  debt,  and 
the  person  seeking  to  prove  must  not  be  under  any 
incapacity  to  prove  it.  The  same  debt  is  or  is  not 
capable  of  being  proved  according  as  the  person  seek- 
ing to  prove  has  or  has  not  notice  of  an  act  of  bank- 
ruptcy at  the  time  the  debt  was  contracted.  The  debt 
is  not  altered,  but  the  personal  capacity  is.  That 
gets  rid  of  the  whole  difficulty,  and  is  in  accordance 
with  the  natural  interpretation  of  the  Act. 

Appeal  dUmisBed, 

Solicitors  for  the  plaintiff,  C,  B.  Sawyer  &  Ellis, 

Solicitor  for  the  defendant,  H.  Hewlett,  for  A. 
Miram9t  Brighton. 


March  10. 


From  Q.  B.  Div.     ) 

(A.  L.  Smith,  Chittv,  [ 

and  Collins,  L.  JJ. }   J 

Fox  V,  Stab  Newspapbb  Co.  (a.) 

Practice — Nonsuit — Discontinuance — Ord.  26,  r.  1. 

A  plaintiff  can  no  longer  daim  as  of  right  to  be  non^ 


(a.)  Reported  by  F.  G.  Buoxsb,  Esq.,  Barrister- at- 
Law. 


suited  so  as  to  be  at  liberty  U>  bring  a  second  action.  The 
right  to  discontinue  an  action  is  now  entirely  regulated 
by  order  26,  and  the  plaiTiiiff  cannot  discontinue  at  the 
trial  without  an  order  of  the  judge,  who  may  make  suck 
terms  as  he  thinks  just  with  regard  to  the  plaintijps  right 
to  bring  another  action. 

Appeal  from  a  judgment  of  Lord  Bossell  of  Kil- 
lowen,  C.J. 

The  action  was  brought  for  an  alleged  libel  pub- 
lished in  the  Star  newspaper.  The  plaintiff  had  also 
brought  another  action  for  a  sioular  alleged  libel 
published  in  the  Evening  News.  That  action  came  on 
for  trial  before  the  Lord  Chief  Justice  and  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  the 
defendants.  This  action  was  then  called  on  for 
trial  before  the  same  jury.  The  plaintiff  said  thit 
he  did  not  propose  to  proceed  further  with  tfaii 
action,  and  he  claimed  the  right  to  be  nonsuited. 

The  Lord  Chief  Justice  said  he  oould  not  enter  i 
judgment  of  nonsuit,  and  directed  that  judgment 
should  be  entered  for  the  defendants. 

The  plaintiff  appealed. 

The  plaintiff  in  person. — The  Lord  Chief  Justus 
ought  to  have  allowed  me  to  be  nonsuited,  so  that  I 
might  be  at  liberty  to  bring  another  action.  I  had  s 
common  law  right  to  claim  a  nonsuit.  The  Bnks  id 
the  Supreme  Court  of  1875,  abolished  the  common  law 
right  to  a  nonsuit.  Ord.  41,  r.  6,  of  those  rules  said: 
'*  Any  judgment  of  nonsuit,  unless  the  <x>nrt  or  a 
judge  otherwise  directs,  shall  have  the  same  effect  ss 
a  judgment  upon  the  merits  for  the  defendaot" 
But  the  whole  of  the  rules  of  1875  were  repealed  bj 
the  rules  of  1883,  and  that  particular  role  was  not 
re-enacted.  The  effect  of  this  was  to  restore  ths 
common  law  right  of  a  plaintiff  to  demand  a  noosmt 
Ord.  72,  r.  2,  says :  "  Where  uo  provision  ia  made  bv 
the  Acts  or  these  rules  the  present  prooednrs  and 
practice  remain  in  force.'*  The  intention  of  this  rofe 
is  to  keep  on  foot,  not  any  repealed  order,  but  tiie 
general  jurisdiction  and  practice  of  the  ooort:  fer 
Kay,  J.,  in  Magnus  v.  National  Bank  of  Scotland, 
36  W.  B.  602 ;  and  per  Cotton,  L.  J.,  in  /it  re  BusfiM, 
34  W.  B.  -372,  32  Ch.  D.  123,  at  p.  131.  As  a  matter 
of  practice  nonsuits  are  still  allowed. 

Blake  Odgers,  Q,C,,  and  Temple  Franks,  for  ths 
defendants. — Nonsuits  are  still  spoken  of,  bat  a 
plaintiff  is  no  longer  entitled  to  elect  to  be  nonsuited 
as  of  right  so  as  to  be  able  to  bring  another  actioiL 
The  effect  of  ord.  41,  r.  6,  of  the  rules  of  1875  was 
that  a  plaintiff  who  was  nonsuited  oould  not  bfiqg 
another  action  unless  the  judge  gave  hioi  leave  to  do 
so.  Although  the  rules  of  1875  were  repealed  by  the 
rules  of  1883,  that  particular  rule  was  kept  aiive  by 
virtue  of  ord.  72,  r.  2.  The  same  result  follows  from 
ord.  26,  r.  1,  which  says  that,  save  as  otherwise  pro- 
vided, it  shall  not  be  competent  for  the  plaiTitiff  to  dis- 
continue the  action,  but  the  judge  may»  at  or  aftff 
the  hearing  or  trial,  upon  such  terms  as  to  ooets,  aad 
as  to  any  other  action,  and  otherwise  as  may  be  jusk» 
order  the  action  to  be  discontinued. 

A.  L.  Smith,  L.  J.— The  plaintiff  contends  that  ths 
Lord  Chief  Justice  was  wrong  in  law  in  holding  tibit 
he  was  not  entitled  to  a  nonsuit.  I  think  that  this 
contention  fails.  It  is  true  that  even  sinoe  the  ruki 
of  1883  we  sometimes  make  use  of  the  word  "nos- 
suit."  But  in  my  opinion  there  is  no  such  tUng  ai  a 
real  nonsuit  at  the  present  day.  Before  the  year  1873 
a  plaintiff  was  entitled  as  of  right,  if  he  thought  it» 
to  demand  a  nonsuit — that  is  to  say,  a  plaintiff,  aftar 
having  proceeded  against  a  defendant  through  all  tbs 
stages  of  an  action  up  to  trial,  and  having  brooght 
the  defendant  into  court,  if  he  then  found  that  hi 
was  not  prepared  with  sufficient  evideaoe   or  hsd 
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notgotluB  materials  in  proper  order,  or  that  for  any 
otlier  reason  he  was  not  likely  then  to  obtain  a 
Terdict,  might  elect  to  be  nonsuited,  whereby  he 
reBerred  to  himself  the  right  to  bring  a  fresh  action 
for  the  nme  cause.  When  the  roles  of  1875  were 
msde,  it  was  intended  to  stop  a  plaintiff  from  being 
ftUeso  to  harass  a  defendant  by  oringing  successive 
actiODB.  Accordingly  ord.  41,  r.  6,  was  enacted. 
Tbai  mle  put  a  fetter  on  the  ability  of  a  plaintiff  to 
demand  a  nonsuit,  and  thereby  harass  the  defendant 
in  the  way  I  have  mentioned.  It  provided  that  any 
judgment  of  nonsuit,  unless  the  court  or  a  judge 
ilioiud  othervrise  direct,  should  have  the  same  effect 
81  a  judgment  upon  the  merits  for  the  defendant. 
Tbat  meant  that  a  plaintiff  could  ,not,  after  being 
nonsuited,  ffo  on  with  another  actios  unless  the  judge 
ezpresaly  dlowed  him  to  do  so.  It  is  said,  on  the 
put  of  the  defendants,  that  this  rule  slill  stands,  but 
1  think  not.  The  rules  of  1875  were  repealed  by  the 
rales  of  1883,  and  ord.  72,  r.  2,  cannot,  m  my  opinion, 
te?e  the  effect,  as  the  defendants  contend,  of  keeping 
alire  the  old  rule.  It  was  not  intended  to  keep  on 
foot  any  repealed  order ;  on  this  point  I  ag^ee  with 
what  was  said  by  Eay,  J.,  in  Magnus  v.  National 
Bank  ofSeodand,  and  by  Cotton,  L.  J.,  in  the  case  of 
ia  r«  Busfield,  I  think  that  ord.  41,  r.  6,  was  struck 
out  advisedly.  It  seems  to  me  that  the  matter  is 
proridedfor  by  order  26,  which  relates  to  discon- 
tinnanoe.  Bule  1  of  order  26,  after  dealing  with  dis- 
oantinuance  of  an  action  at  any  time  before  defence, 
nys:  "Save  as  in  this  rule  otherwise  provided,  it  dhall 
not  be  competent  for  the  plaintiff  to  withdraw  the 
record  or  diiscontinue  the  action  without  leave  of  the 
eonrt  or  a  judge;  but  the  court  or  a  judge  may 
bsfore  or  at  or  after  the  hearing  or  trial,  upon  such 
terms  as  to  costs,  and  as  to  any  other  action,  and 
fliherwise  as  may  be  just,  order  the  action  to  be  dis- 
soBtinued."  That  is  to  say,  when  an  action  has 
reached  the  stage  of  trial,  the  plaintiff  cannot  with- 
draw from  it  in  such  a  way  as  to  have  the  ri^ht  to 
brmg  a  second  action,  except  by  leave  of  the  judge. 
The  appeal  must  therefore  be  dinnissed. 

Chiity,  L.  J. — I  am  clearly  of  opinion  that  order 
26  oovers  the  whole  of  what  was  formerly  the 
nbiect  of  nonsuit.  This  order  is,  indeed,  a  code 
dealing  with  the  whole  subject  of  the  discontinuance 
of  actMms.  The  fact  seems  to  be  that  rule  6  of  order 
41  in  the  rules  of  1875,  when  compared  with  the  dia- 
cnntinnanee  rule,  was  found  to  be  unnecessary ;  and 
as,  when  the  rules  of  1875  were  repealed  by  the 
nles  of  1883,  that  rule  was  not  re-enacted.  I  cannot 
ttmk  it  was  intended,  by  virtue  of  ord.  72,  r.  2,  to 
leave  open  the  old  law  on  this  matter.  In  my  opinion 
the  law  under  the  present  rules  is  that  the  plaintiff 
after  having  brought  the  defendant  into  court  cannot 
•I  his  own  election  drop  the  action  and  begin  another. 
The  plaintiff  is  no  longer  dominus  litis  in  the  sense  in 
which  he  used  to  be.  The  substance  of  the  matter 
mears  to  be  this,  that,  when  an  action  has  reached 
the  stage  in  which  the  plaintiff  meets  his  adversary 
iaoe  to  face  in  court,  it  is  only  by  the  discretion  of 
the  judge  that  he  can  withdraw  from  the  action  with 
the  right  of  bringing  another. 

Collins,  Ij.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Lincoln, 

SoEcitorB  for  the  defendants,  Harrison  d:  Davies, 


) 


March  4. 


From  Ohan.  Div. 
(lindley,  M.B.,  and  BigVj/    > 
and  Yaughan  Williams,  L.  JJ.) ) 

In  re  Deiohton  aIjd  Harbib's  Contbaot.  (a.) 

Vendor  and  purchaser  of  land — Conditions  of  sale — 
Bight  to  rescind — Validity  of  vendor^ s  notice  to  rescind 
— Matters  of  title— Matters  of  conveyance — Waiver  of 
right  to  rescind, 

A  vejidor  who  is  unable  to  make  a  good  title  to  the  land 
sold  because  he  cannot  get  in  a  small  interest  outstanding 
in  a  third  person  cannot  be  treated  as  liaving  no  title  to 
the  property.  The  rule  in  Bowman  v.  Hyland,  26 
W.  R,  877,  8  Ch,  D,  588,  does  not,  therefore,  apply  to 
such  a  case,  and  the  vendor  may  exercise  a  power  given 
to  him  by  the  conditions  of  sale  to  rescind  the  contract  if 
the  purchaser  insists  upon  an  objection  or  requisitum 
which  the  vendor  is  unable  or  unwilling  to  comply  with. 

Matters  of  conveyance,  as  well  as  matters  of  title,  are, 
for  the  purposes  of  such  a  condition,  included  in  the 
words  "  any  matter  or  thing  relating  or  incidental  to  the 
sale.'' 

A  mere  threat  to  take  proceedings  to  enforce  the  con- 
tract,  though  made  after  the  purchaser's  requisitions  have 
been  sent  in,  does  not  necessarily  amount  to  a  waiver  of 
the  vendor's  right  to  rescind, 

Gardom  v,  Lee,  13  W,  R,  719,  Z  H,  A  C,  651,  dis- 
tinguished. 

Appeal  from  Kekewich,  J. 

On  the  23rd  of  July,  1896,  certain  leasehold  pro- 
perty belonging  to  the  vendor,  Charles  Samuel 
Deighton,  was  sold  by  auction  to  the  purchaser,  Mrs. 
Harris.  One  of  the  conditions  of  sale  (No.  6}  pro- 
vided that  if  any  objection  or  requisition  should  l)e 
made  by  the  purchaser  as  to  the  title,  particulars, 
conditions,  or  any  other  matter  or  thing  relating  or 
incidental  to  the  sale,  which  the  vendor  should  be 
unable  or  unwilling  to  comply  with,  the  vendor  (not- 
withstanding any  treaty,  aiscussion,  or  litigation  in 
reference  thereto,  or  any  attempt  to  remove  or  comply 
with  the  same)  should  have  full  power  to  annul  the 
sale,  upon  returning  to  the  purchaser  the  amount  of 
his  deposit  in  full  satisfaction  of  all  his  claims,  and 
without  payment  of  interest,  costs,  or  compensation, 
and  that  the  purchaser  should  thereupon  return  to 
the  vendor  the  abstract  of  title  and  other  papers 
which  might  have  been  delivered  to  him  or  his 
solicitor  l^the  vendor ;  but  that  the  purchaser  mi^ht 
within  seven  days  from  the  time  of  the  vendor  givmg 
notioe  of  annulment  elect  to  waive  the  objection  or 
requisition  and  take  the  property  subject  thereto. 

When  the  titJe  to  the  prox>erty  sold  came  to  be 
investigated  it  was  found  to  be  very  complicated, 
and  in  an  unsatisfactory  state.  In  particular,  there 
was  an  outstanding  interest  in  the  official  receiver 
of  one  William  M.  Baker,  which  interest  the  pur- 
chaser required  the  vendor  to  get  in.  The  vendor, 
however,  found  difficulty  in  doing  this,  and  ultimately 
gave  notice  of  annulment  under  condition  No.  6. 
The  purchaser  did  not  waive  her  objection,  but  con- 
tended that  condition  No.  6  did  not  apply,  and  that 
the  vendor  had  waived  his  right  (if  any)  to  annul  the 
sale,  by  writing  a  letter,  dated  the  12th  of  October, 
1896,  in  which  he  threatened  to  take  *'  some  steps  to 
enforce  the  contract." 

The  purchaser  took  out  a  summons  to  have  it  declared 
that  the  vendor  was  not  entitled  to  rescind,  and  had 
not  shown  a  title  to  the  property. 

Kekewich,  J.,  on  the  authority  or  Bowman  v. 
Hyland,  26  W.   B.   877,    8  Oh.    D.  588,  made  the 


(a.)  Beported  by  B.  0.  Mackenzie,  Esq.,  Barrister- 
at-Law. 
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deolaration  asked  for,  and  ordered  the  vendor  to  pay 
the  parohaser's  costs  of  inyestigating  the  title. 
The  vendor  appealed. 

Cozens'lfardy,  Q,C,,  and  Ashton  Cross t  for  the 
appeal. — The  contract  was  effectually  rescinded. 
Bowman  v.  Hyland  does  not  govern  this  case. 

Warrington^  Q.C»f  and  E.  B,  Yardley^  for  the 
purchaser. — The  vendor  made  no  title  at  all  to  that 
which  he  purported  to  sell,  and  therefore  Bowman  v. 
Hyland  applies.  The  purchaser's  objections  related, 
not  to  the  title,  but  to  the  conveyance,  which  is  not 
mentioned  in  condition  6.  Such  a  condition  ought  to 
be  construed  with  extreme  strictness.  Secondly,  the 
vendor  has  waived  his  right  (if  any)  to  rescind :  Oardom 
V.  Lee,  13  W.  R.  719,  3  H.  &  C.  651. 

They  also  cited  Greaves  v.  Wilson,  6  W.  R.  482, 
25  Beav.  290;  Kitchen  v.  Palmer ,  46  L.  J.  Ch.  611, 
25  W.  B.  Dig.  79 ;  Jackson  and  OakBhott,  28  W.  R. 
794,  14  Oh.  D.  851 ;  and  In  re  Hardman  and  Child, 
33  W.  R.  544,  28  Ch.  D.  712. 

Ko  reply  was  called  for. 

Ldtdlet,  M.R. — ^This  case  seems  to  me  to  be  a  case 
which  is  really  free  of  serious  difficulty.  It  is  a  case 
of  vendor  and  purchaser ;  and  the  vendor  is  not  in  a 
position  in  which  he  has  no  title  at  all  in  the  strict 
sense.  This  case,  therefore,  is  not  in  the  least  like 
Bowman  v.  Hyland,  where  a  man  who  had  a  month's 
interest  in  some  land  purported  to  sell  the  land  in  fee. 
In  that  case,  long  before  the  time  came  for  executing 
the  conveyance,  it  was  found  out  that  the  land 
belonged  to  somebody  else,  who  in  fact  took  posses- 
sion and  ejected  the  vendor.  All  that  was  decided, 
there  was  that  the  vendor  could  not,  in  such  circum- 
stances, ride  off  under  the  condition,  though 
certainly  its  words  were  very  wide.  I  think  that 
decision  was  quite  right ;  but  it  does  not  govern  this 
case.  I  treat  this  as  a  perfectly  honest  case ;  it  seems 
reasonable  to  do  so.  We  all  know  that  titles  to  land 
in  this  country  are  very  complicated,  and  that  a 
person  acting  quite  honestly  may  contract  to  give  a 
title,  which  in  the  end  it  turns  out  he  has  not  got. 
Ordinarily  that  contract  could  be  insisted  upon.  But 
here  there  is  a  special  condition.  [His  lordship  read 
condition  Ko.  6,  stated  tiie  facts,  and  j^roceeded ;]  It 
is  plain  that  the  purchaser  was  quite  right  in  wisliing 
to  get  the  concurrence  of  the  official  receiver,  because 
there  was  some  small  interest  in  him.  But  the  vendor 
takes  the  view  that  this  requirement  is  a  mere  con- 
veyancing technicality,  and  he  says  that  he  cannot 
obtain  the  concurrence  of  the  official  receiver.  The 
purchaser  still  insists,  and  the  vendor  says  he  shall 
rescind.  The  seven  days  mentioned  in  the  condition 
expire,  and  the  purchaser  does  not  waive  hU  requisi- 
tion. Why,  then,  regard  being  had  to  the  very  wide 
words  of  condition  Ko.  6,  which  I  have  read,  is  the 
vendor  not  entitled  to  rescind  ?  It  is  very  true  that 
the  condition  does  not  say  in  so  many  terms  '*  if  the 
purchaser  shall  make  and  insist  upon  any  objection 
to  the  conveyance  "  ;  but  such  an  objection  is  plainly 
covered  by  the  words  which  are  used, '  *  any  other  matter 
or  thing  relating  or  incidental  to  the  sale."  Those 
words  certainly  include  the  conveyance,  which  is, 
perhaps,  one  of  the  most  important  of  those  '*  matters 
or  things."  That  is  the  appellant's  case,  and  I  can 
see  no  answer  to  it.  I  agree  that  it  is  rather  un- 
fortunate for  the  purchaser — I  do  not  say  that  it  is 
hard,  because  she  had  notice  of  condition  Ko.  6  and 
bought  subject  to  it — that  she  has  been  put  to 
expenses  which,  unfortunately  she  will  not  be  able 
to  recover  from  the  vendor  or  anyone  else.  Mr. 
Warrington  refers  to  certain  correspondence  which 
took  place  in  1896  (after  the  requisition  to  the  official 
receiver  had  been  made)  as  evidencing  a  waiver  of  the 


vendor's  right  to  rescind.  In  particnlar,  in  a  letter 
of  the  12th  of  October,  1896,  the  vendor  says  that  he 
will  take  steps  to  enforce  the  contract.  Bat  then 
what  happened  after  that  ?  That  letter  was  only  a 
threat,  and  this  case  is  not  in  the  least  covered  by 
Oardom  v.  Lee,  13  W.  R.  719,  3  H.  &  G.  651,  upon 
which  Mr.  Warrington  relied.  After  the  12  th  of 
'October,  1896,  the  parties  still  go  on  negotiating; 
and  I  think  it  is  quite  plain  that  nothing  which  had 
taken  place  was  sufficient  to  preclude  the  vendor  from 
insisting  upon  this  right  of  rescission  if  the  purchaser 
insisted  upon  his  objections.  I  think  what  I  hare 
said  is  quite  sufficient  to  dispose  of  this  case.  The 
appeal  must  be  allowed,  with  costs  here  and  belov. 
I  do  not  think  wa  ought  to  declare  that  the  vendor 
has  got  a  good  tiue ;  that  is  not  our  function.  It  is 
enough  for  us  to  declare  that  the  vendor  is,  in  the 
circumstances,  entitled  to  rescind. 

RlGBY,  L.  J. — I  am  of  the  same  opinion.  In  5dv- 
man  v.  Hyland  the  vendor  had  agreed  to  sell  certam 
land  in  fee  simple.  Afterwards,  though  there  was  no 
ground  for  saying  that  he  was  guilty  of  any  fraud,  it 
appeared  that  all  he  had  at  the  date  of  the  ccmtract 
was  the  residue  of  a  term  of  years ;  and  before  the 
contract  could  be  completed  the  term  had  run  oat 
and  determined.  Therefore  the  question  decided  ia 
that  case  was  simply  whether  the  vendor  could  ride 
off,  as  the  Master  of  the  Rolls  has  said,  on  a  condition 
for  rescission  which  obviously  was  not  framed  vith 
reference  to  any  such  circumstances  as  those  whi<di 
arose  there.  I  am  assuming  that  Bowman  v.  Hyland 
was  well  decided ;  but  in  my  opinion  it  has  no  bear- 
ing on  the  question  which  arises  in  this  case. 

Vaughan  Williams,  L.J. —I  agree,  and  haw 
nothing  to  add. 

Appeal  allowed. 

Solicitors,  Godfrey  &  Robertson  ;  F,  Shirley  Tamer, 


Jan.  21. 


From  Q.  B.  Div.  (Bkcy.)  ) 

(A.  L.  Smith,  Chitty,  and  J 

Comns,L.JJ.)  ) 

In  re  Paliceb. 
Ex  parte  Brims,  (o.) 

Bankruptcy — Judgment  debt — Equiiable  assignment  of 
dd>t — Right  of  judgment  creditor  to  issue  bankntptef 
notice—Bankruptcy  Act,  1883  U6  &  47  Firf.  c  52), 
8.  4,  mb-eedion  1  {f^-^Bavkrup^  Aet^  1880  (53  A 
54  Vid.  c.  71),  «.  1. 

A  creditor  who  has  obtained  a  final  judgment  agaimd 
a  debtor  may  issue  a  bankruptcy  notice  founded  upon  (bt 
judgment  under  section  4,  sub-section  1  (g),  of  the  Bank- 
ruptcy Act,  1883,  notwithstanding  that  he  hoe  made  as 
equitable  assignment  of  the  judgment  debt. 

Ex  parte  Dearie,  In  re  Hastings,  33  W.  R.  440, 14 
Q.  J?.  D.  184,  followed. 

This  was  an  appeal  from  Mr.  Registrar  Broogfaam, 
who  made  an  order  setting  aside  a  bankmpti^ 
notice. 

In  1889  the  debtor.  Sir  Charles  M.  Palmer,  was  ia 
partnership  with  one  Martinez  Rivas,  and  in  that 
year  they  entered  into  a  contract  with  one  Brims,  a 
contractor,  and  the  creditor  in  this  application,  hr 
which  Brims  undertook  to  construct  certain  docks  zn 
Spain. 

During  the  construction  of  these  docks  tiie  firm  was 
converted  into  a  Spanish  company. 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Banistsr- 
at<Law. 
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In  1892  oertain  sums  of  mouey  were  due  under  the 
contract  to  Brims,  and  proceedings  were  taken  by 
Urn  against  Rivas  and  Palmer  to  recover  the  amount 
dae. 

In  1893  Brims  obtained  judgment  for  £13,200. 
Falmer  paid  part  of  that  amount. 

Negotiations  were  subsequently  entered  into»  and 
it  was  arranged  that  Brims  should  go  to  Spain  for 
the  purpose  of  seeing  what  payments  he  could  obtain 
from  Bivas  or  the  company,  and  it  was  agreed  that 
any  composition  he  might  thus  be  paid  should  not 
affect  Idh  claim  for  the  balance  against  Palmer. 

Ultimately  Bivas  paid  Brims  a  composition  of 
•even  shillings  in  the  pound,  and  Brims  signed  a 
receipt  whioh  stated  that  he  had  received  from  Bivas 
a  oertain  sum  in  full  for  the  purchase  of  all  his  daims 
tgainst  the  company  and  (or)  the  original  firm. 

The  end  of  the  receipt  was  in  the  following  words : 
(<  In  consideration  of  the  payment  now  made  I  under- 
take, if  and  when  called  upon,  to  execute  a  due 
iiiignment  of  all  my  claims  as  above  to  Senor 
Martinez  Bivas  or  his  nominee." 

Subsequently  to  this  Brinis  issued  and  served  on 
Palmer  a  bankruptcy  notice  founded  upon  the  judg- 
ment debt. 

Palmer  then  applied  to  the  registrar  to  set  aside  the 
notice,  oa  the  ground  that,  by  virtue  of  the  above 
document,  Brims  had  assigned  his  debt  to  Bivas, 
and  the  registrar  set  the  order  aside  on  that  ground. 

It  was  admitted  by  Palmer  that  there  had  been  no 
legal  assignment  of  the  judgment  against  him,  but 
heoontended  that  there  had  been  an  equitable  assign- 
ment of  the  judgment  debt  to  Bivas. 

From  this  decision  Brims  now  appealed. 

By  the  Bankruptcy  Act,  1883  (46  &47  Vict.  c.  52), 
I.  4,  sub-section  1  (g),  it  is  provided  that  a  debtor 
commits  an  act  of  bankruptcy  **if  a  creditor  has 
obtained  a  final  judgment  against  him  for  any 
amount,  and  execution  thereon  not  having  been 
itayed,  has  served  on  him .  in  England  or  by  leave 
of  the  court  elsewhere,  a  bankruptcy  notice  under  this 
Act    .    .    .» 

By  section  1  of  the  Bankruptcy  Act,  1890  (53  &  54 
Vict  c.  71),  it  is  provided  that  *'  any  person  who  is 
far  the  time  being  entitied  to  enforce  a  &ial  judgment 
■hall  be  deemed  a  creditor  who  has  obtained  a  final 
judgment  within  the  meaning  of  section  4  of  the 
principal  Act." 

Pick/ord,  Q.C,  {^neas  Mackintosh  with  him),  for 
the  appeilsmt. — There  was  no  legid  assignment  of  the 
judgment  debt,  and  even  if  there  was  an  equitable 
asDgnment,  which  is  not  admitted,  the  appellant  is 
not  thereby  disentitied  from  issuing  a  bankruptcy 
notice  founded  upon  a  judgment  debt :  See  judgment 
of  Brett,  M.B.,  in  Ex  parte  Dearie,  In  re  ffaatinga, 
38  W.  B.  440,  14  Q.  B.  D.  184. 

Marshall  Hall  {B,  E,  Moore  with  him),  for  the 
respondent  Palmer. — Brims  has  equitably  assigned 
his  jndp^ent  to  Bivas,  and,  therefore  he  is  no  longer 
a  creditor  within  the  meaning  of  section  4,  sub- 
section 1  (</),  of  the  Bankruptcy  Act,  1883.  He  is 
not  the  creditor  who  for  the  time  being  is  entitied  to 
enforce  the  judgment.  He  is  not  entitied  in  full 
possession  since  he  has  made  this  assignment.  He  is 
now  only  in  the  position  of  a  trustee.  This  case  is 
distinguishable  from  Ex  parte  Dearie,  By  section 
104  of  the  Bankruptcy  Act,  1883,  the  court  has 
power  to  rescind  any  order  that  it  has  made  on  any 
ground  that  may  seem  fit  to  it,  and  the  registrar 
here  was  quite  right  in  setting  aside  this  notice.  It 
would  be  inequitable,  moreover,  for  the  court  to 
allow  a  bankruptcy  notice  to  issue  as  Palmer  has  a 
set-off  agiinst  Bivas,  the  equitable  assignee  of  the 
debt  Ihe  order  of  the  registrar  should  therefore  be 
affinoed* 


E,  E.  Moore  followed. 

Pick/ord^  Q,C,y  in  reply,  referred  to  In  re  Keeling, 
Ex  parte  Blanchette,  34  W.  B.  538,  3  Morrell  157. 

A.  L.  Smith,  L.J. — Palmer  and  Bivas  carried  on 
business  together,  and  they  employed  Brims,  who  is 
the  creditor  here,  to  execute  certain  work  for  them  in 
Spain.  Whilst  this  work  was  being  carried  out  by 
Brims  the  business  of  Palmer  and  Bivas  was  turned 
into  a  Spanish  company.  Brims  completed  the  work, 
but  not  obtaining  payment  commenced  an  action 
against  Palmer  and  Bivas.  Bivas  let  the  action  go  by 
default,  but  Palmer  defended  the  action  imtil  the  day 
of  trial,  when  an  arrangement  was  arrived  at,  and 
Brims  obtained  judgment  against  both  defendants. 
He  obtained  from  Pfldmer  part  of  the  money  due,  and 
then  came  the  question  whether  he  could  get  any 
payment  &om  Bivas.  He  entered  into  negotiations 
with  Bivas  and  Palmer  with  a  view  of  seeing  what 
payment  he  could  get  out  of  Bivas,  and  ultimately  a 
document  was  drawn  up  and  signed  by  Brims  and 
otiier  people,  and  on  the  construction  of  that  docu- 
ment we  have  heard  long  arguments.  It  is  perfectiy 
clear  that  that  document  is  not  a  logal  assignment  of 
the  judgment  debt,  but  it  has  been  contended  that  it 
is  an  equitable  assignment.  I  am  not  going  to  decide 
that  point  now.  But  whether  or  not  it  does  amount 
to  az^  equitable  assignment,  it  seems  to  me  that  Brims 
is  the  person  who  is  entitled  to  enforce  the  judgment 
debt  and  to  issue  the  bankruptcy  notice  founded  on 
that  judgment.  Ex  parte  Dearie,  In  re  Bastings, 
dearly  shows  this  to  be  the  law.  It  was  also  sub- 
mitted that  we  ought  to  affirm  the  order  of  the 
registrar,  because  Pedmer  had  a  set-off  against  Bivas, 
but  I  cannot  act  on  that  because  I  am  by  no  means 
sure  he  had  any  set-off.  In  my  opinion  Brims  is  en- 
titled, as  the  legal  owner  of  the  judgment  debt,  to 
issue  execution  upon  it,  and  I  am  of  opinion  that  he 
is  a  creditor  within  the  meaning  of  both  section  4, 
sub-section  1  {g),  of  the  Bankruptcy  Act,  1883,  and 
section  1  of  the  Act  of  1890.  I  am  of  opinion  that 
the  bankruptcy  notice  is  good,  and  this  appeal  must 
therefore  be  allowed. 

Chitty,  L.J. — I  am  also  of  opinion  that  the 
bankrupt<^  notice  should  stand.  Palmer  is  un- 
doubte&y  a  debtor.  Brims  is  the  judgment  creditor, 
and  as  such  has  the  legal  riffht  to  enforce  the  judg- 
ment. A  legal  document  has  been  brought  to  our 
attention,  and  it  is  relied  upon  by  the  debtor,  but  at 
the  most  it  can  only  amount  to  an  equitable  assign- 
ment. The  le^al  estate  remains  vested  in  Brims, 
who  still  has  his  legal  right  to  issue  execution  on  the 
judgment.  Assuming  it,  therefore,  to  be  a  good 
equitable  assignment  of  the  debt.  Brims  becomes  a 
trustee  for  Bivas,  but  that  affords  no  reason  for 
saying  that  Brims  is  not  a  ''creditor"  within  the 
meaning  of  section  4,  sub-section  1  {g),  of  the  Bank- 
ruptcy Act,  1883.  I  am  content  to  rest  my  judg- 
ment on  those  contained  in  the  case  of  Ex  parte 
Dearie,  In  re  Hastinga.  1  will  only  add  that  I  do  not 
see  anything  in  section  1  of  the  Bankruptcy  Act, 
1890,  to  cut  down  the  rights  which  Brims  has  under 
section  4,  sub-section  1  [g),  of  the  Act  of  1883. 
There  is  nothing  in  the  words  of  section  1  to  show 
that  a  creditor  who  has  obtained  a  final  judgment 
for  a  sum  of  money,  and  who  is  trustee  of  it  for 
another,  has  his  rights  under  section  4,  sub-section  1 
(flr),  cut  down. 

GoLUNS,  L.J. — I  quite  agree  with  what  has  been 
said  by  my  learned  brothers,  and  it  is  not  necessary 
for  me  to  add  anything. 

Appeal  aUotoed, 

Solidtora  for  the  creditor,  J.  E.  &  JET.  Boo^. 

SolidtiorB  for  the  debtor,  Btikw^  FoldeT^  ds  Upperton. 
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Jennings  v,  Jennings. 


High  Coubt. 


J^igi^  (Sourt  of  g^usttcc. 

Sing'lTl  ""  Jan.  18.  19.  28. 

Jennings  v,  Jennings,  (a.) 

Partnership — Dissolution — Sale  of  assets  by  one  partner 
to  the  other — **  Assets" — Goodwill — Riyht  of  vendor 
to  canvass  old  customers. 

After  a  sale  hy  one  of  two  partners  of  all  his  interest 
in  the  partnership  assets  to  the  other  partner  ^  the  goodwill 
not  being  expressly  mentioned^  the  vendor  may  not 
canvass  the  customers  of  the  old  firm, 

Trego  V.  Hunt,  44  W.  B.  225,  [1896]  A.  C.  7,  con- 
sidered. 

Gray  v.  Smith,  38  W.  R,  310,  43  Ch,  D,  208,  and 
Pearson  v,  PearBon,  32  W,  R,  1006,  27  Ch,  D,  145, 
distinguished. 

This  was  a  motion  to  restrain  the  defendant  from 
canvassing  onstomers  of  a  business  formerly  carried 
on  by  the  plaintiff  and  defendant  in  partnership. 

The  partnership  was  entered  into  under  articles 
dated  the  20th  of  January,  1896. 

In  February,  1897,  the  present  defendant  com- 
menced an  action  against  the  present  plaintiff  in  the 
Queen's  Bendi  Division  claiming  a  rescission  of  the 
partncrBhip  and  damages  on  the  ground  of  misre- 
preaentation  made  by  the  present  plaintiff  to  the 
preBent  defendant. 

This  action  came  on  to  be  tried  on  the  22nd  of 
November,  1897,  but  was  at  once  compromised  on 
the  terms  stated  in  the  following  certificate : 

'*  By  aonaent  the  judge  directed  that  Judgment 
should  be  entered  for  the  plaintiff  for  £1,200,  to 
include  costs ,  on  the  following  terms :  All  charges  of 
fraad  withdrawn;  the  plaintiff  to  be  indemnified  as 
to  all  debts  of  partnership,  and  the  partnership  to  be 
diMolved,  the  defendant  retaining  the  assets  and  all 
owing  ;  the  plaintiff  withiii  fourteen  days  to  remove 
from  the  premises.  The  other  action  to  be  dropped ; 
this  in  foil  settlement  of  all  disputes." 

Bubsequezitly,  the  defendant  issued  a  circular  to  the 
old  custom  era  stating  that  he  intended  to  commence 
budnesi,  and  asking  for  orders,  and  thereupon  the 
present  acti  jq  was  brought. 

Q,  B,  liii^ileigh,  for  the  plaintiff.— "  Assets "  in- 
cludes goo  I  will,  tiierefore  Trego  v.  Hunt,  44  W.  E. 
225,  [1896]  A.  C.  7,  applies. 

J,  G*  Butcher,  Q,C,,  and  Daniel  Jones,  for  the 
defendant. — In  general  a  retiring  partner  is  under 
no  obligation  to  abstain  from  soliciting  customers 
of  the  old  firm  :  Kennedy  ▼.  Lee,  3  Mer.  441,  at 
p.  452;  Gruy  v.  Smith,  38  W.  R.  310,  43  Ch.  D. 
208.  In  the  case  of  a  dissolution  and  sale  of  the 
assets  by  the  court,  and  in  the  case  of  a  surviving 
partner  purchasing  the  ia^erest  of  a  deceased  partner 
pursuant  to  the  articles,  where  there  is  no  express 
tissignment  of  the  goodwill,  the  interest  in  the  good- 
will which  passes  is  of  a  lioiited  character :  Hall  v, 
JUrrows,  12  W.  E.  322,  4  De  G.  J.  &  S.  150 ;  Johnson 
V.  Hdhly,  13  W.  E.  220,  2  De  G.  J.  &  8.  446;  Fawsey 
ArTnstroTig,  30  W.  E.  469, 18  Ch.  D.  698.  If  there  were 
an  express  assignment  of  the  goodwill  Trego  v.  Hunt 
woQld  apply :  Labouchere  v.  Dawson,  20 W.  E.  309,  L.  E. 
13  Eq,  322,  was  overruled  by  Pearson  t,  Pearson,  32 
W.  E,  1006,  27  Ch.  D.  145 ;  but  has  been  setup  a^in 
by  Trtgo  v.  Hunt,  which  interpreted  goodwill  to 
mean  the  full  benefit  of  custom :  Walker  v.  MoUram, 
30  W.  E,  165,  19  Ch.  D.  355.  [Stirling.  J.— Must 
you  not  show  that  **  assets"  does  not  include  good- 

(a*)  Reported  by  W.  Scott  Thompson,  Esq.,  Bar- 
ri8ter«at-Law. 


will  as  defined  in  Trego  v.  Hunt  ?]  Cook  v.  CMng- 
ridge,  Jao.  607,  applies,  and  is  not  affected  by  Trej't 
V.  Hunt, 

They  also  referred  to  Lindley  on  Partaership,  6tli 
ed.,  p.  438. 

G,  B.  Bashleigh,  in  reply. — In  Gray  v.  Smith  and 
also  in  Bolt  v.  Bulmer,  W.  N.  (1878)  119,  the  word 
goodwill  was  not  used. 

[Stirling ,  J.,  referred  to  Page  v.  Ratiife,  75 
L.T.  Eep.  371.] 

Stirling,  J.,  stated  the  facts,  and  continued: 
The  injunction  is  claimed  upon  the  authority  of  Tre^ 
V.  Hunt,  in  which  it  was  established  that  when  <£e 
goodwill  of  a  business  is  sold,  the  vendor,  although 
he  may  set  up  a  rival  business,  is  not  entitled  to 
canvass  the  customers  of  the  old  business,  and  may 
be  restrained  from  soliciting  any  person  who  was 
such  customer  to  continue  to  deal  with  the  vendor  or 
not  to  deal  with  the  purchaser. 

The  obligation  to  refrain  from  canvassing  the 
customers  arises  from  the  relation  of  vendor  and 
purchaser.  Thus  Lord  Macnaghten  says :  "  The  prin- 
ciple upon  which  Labouchere  v.  Dawson  rests  has  been 
presented  in  various  ways.  A  man  may  not  derogate 
from  his  own  grant ;  the  vendor  is  not  at  liberty  to 
destroy  or  depreciate  the  thing  which  he  has  sold; 
there  is  an  implied  covenant  on  the  sale  of  goodwill 
that  the  vendor  does  not  solicit  the  custom  which  be 
has  parted  with ;  it  would  be  a  fraud  on  the  contract 
to  do  so.  These,  as  it  seems  to  me,  are  only  difEaccnft 
terms  and  glimpses  of  a  pro]>08ition  which  I  take  to 
be  elementaiT.  It  is  not  right  to  profess  and  to 
purport  to  sell  that  which  you  do  not  mean  the  par- 
chaser  to  have ;  it  is  not  an  honest  thing  to  pocket 
the  price  and  then  to  recapture  the  subject  of  sale, 
to  decoy  it  away  or  call  it  back  before  the  purchaser 
has  had  time  to  attach  it  to  himself  and  make  it  his 
very  own." 

Observations  to  the  like  effect  are  made  by  Litd 
Herschell  and  by  Lord  Davey. 

The  source  of  the  obligation  is  well  shown  by  the 
decision  in  Walker  v.  Mottram,  where  it  was  held  that 
a  bankrupt,  the  goodwill  of  whose  business  had  been 
sold  by  the  trustee  in  his  bankruptcy,  could  not  be 
restrained  from  canvassing  the  customers— not 
because  goodwill  sold  by  a  trustee  in  banJanptejr 
differs  from  that  sold  by  a  solvent  man,  bat  simplj 
because  the  bankrupt  was  not  the  vendor,  and  oon- 
sequentiy  was  under  no  liability  to  the  purchaaer. 

The  first  inquiry,  therefore,  must  be  whether  tiie 
relationship  of  vendor  and  purchaser  exists  between 
the  plaintiff  and  defendant ;  and  in  my  judgment  this 
question  must  be  answered  in  the  affirmative.  T!b» 
judgment  is  one  which  amounts  to  a  sale  by  the 
defendant  to  the  plaintiff.  It  is  expressed  to  be  a 
judgment  for  the  £1,200  by  consent  upon  terms,  one 
of  which  is  that  the  present  plaintiff  should  retaxa  aU 
the  assets,  and  that  the  defendant  should  retire  froim 
the  business.  The  case  is  not  to  be  treated  as  ooe 
of  compulsory  dissolution  by  the  court,  bat  a  volun- 
tary agreement  by  mutual  consent  upon  the  terras 
expressed  in  the  certificate.  I  think,  therefore,  that 
the  case  is  substantially  one  in  which  the  defendant 
sold  all  his  interest  in  the  assets  of  the  partnenbip 
for  £1,200 ;  and  indeed  this  was  not  disputed  by  the 
defendant. 

The  next  point  to  be  considered  is  whether  the 
defendant  is  to  be  regarded  as  the  vendor  of  good- 
wilL  He  sold,  as  I  have  said,  all  his  interest  in  tkt 
assets  of  the  partnership.  Goodwill  is  not  expressly 
mentioned.  It  was  not  disputed  that  the  word 
"  assets  "  includes  goodwill  so  far  as  it  oomstaliites 
property,  but  it  was  oontended  that  the  defendnt 
was  not  sach  a  vendor  as  to  give  rise  to  the  dfal^nstioB 
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on  which  the  plamtifTs  title  to  an  injunotion  rests. 
Now,  the  word  "  assets  "  is  a  oompendioas  expression 
for  the  aggregate  of  the  sereral  items  of  property 
helooging  to  ti^e  partnership.  An  agreement  for  the 
nle  of  such  assets  wonld  in  most  cases  bear  the  same 
oonstmction  and  have  the  same  effect  as  if  the  several 
items  of  property  were  specifioally  enumerated  either 
in  the  body  of  the  agreement  or  in  a  schedule  annexed 
to  it 

There  are,  bowever,  two  cases  binding  npon  me 
which  are  said  to  establish  that  this  is  not  so  in 
etery  case,  and  on  them  the  very  able  and  earnest 
argaments  addressed  to  me  were  rested,  and  they 
fflnit  be  carefully  examined. 

The  first  is  Oray  v.  Smith,    There,  three  partners 
named  Gray,  Smith,  and  Bennitt,  carried  on  ousiness 
voder  the  style  of  Gray,  Smith,  &  Bennitt.    A  memo- 
randum of  agreement  in  the  following  terms  was 
ngDed  by  Bennitt:    "Bough  draft    memorandum 
from  Gray,  Smith,  &  Bennitt.    This  is  to  record  that 
in  consideration   of  William  Gray  or  his  executors 
payiog  H.  C.  Bennitt  or  his  assigns  the  sum  of  one 
liimdred  pounds  on  the  Ist  of  January,  1890,  and  the 
turn  of  one  hundred  pounds  on  every  Ist  of  January 
for  the  nine  succeeding  years,  H.  C.  Bennitt  agrees  to 
withdraw  from  the  finn  of  Gray,  Smith,  &  Bennitt.*' 
It  was  held  that  that  memorandum  contained  all  l^e 
Msential  terms  of  an  agreement  for  a  dissolution  of 
the  partnership,    induoing   a  stipulation  that  the 
retiriDg  partner  should  assign  his  share  in  the  assets. 
It  was  nevertheless  held  that  the  plaintiff  had  no 
right  to  continue  the  name  of  Bennitt  in  any  way  which 
luight  subject  him  to  further  liabilities.    The  judg- 
ment of  the  Court  of  Appeal  on  this  point  is  to  be  found 
ill  the  judgment  delivered  by  Cotton,  L.  J.,  and  he  puts 
it  in  this  way :  '*  The  appellant  says,  *  I  take  iJl  the 
Iiroperty  of  the  firm ;  tbe  goodwill  is  part  of  that  pro- 
|terty,  and  includes  the  use  of  the  name  of  the  firm.' 
We  must  look  to  the  contract  and  see  whether  there  is 
Hoy  stipulation  to  assign  the  goodwill.    A  contract 
to  retire  from  the  firm  has  not  the  same  effect  as  a 
contract  expressly  bargaining  for  the  assignment  of 
tbe  goodwill.    The  agreement  by  Bennitt  to  with- 
draw  from  the    firm    entitles  the  plaintiff   to    an 
assignment  of  Bennitt's  share  of  the  stock,  but  does 
i»ot  imply  that  the  plaintiff  is  to  be  at  liberty  to 
continue  to  use  Bennitt's  name."    Then  he  refers  to 
Lay  V.    Walker,  27  W.  K.   370,    10  Ch.   D.  436, 
whm   there    was   an   agreement  for   the    sale  of 
the   leasehold    premises,    trade   fixtures,    stock-in- 
tnde,  goodwill,  and  business  as  a  going  concern, 
and  says:    '*That    was    quite    different    from    the 
present  case,  where  there  is  only  an  agreement  by 
a  partner  to  retire  from  the  firm.    In  that  oase  it 
was  held  that  the  contract  for  sale  of  the  goodwill 
iadnded  a  right  to  uae  the  name  of  the  firm.    Here 
there  is  no  such  contract."    Bowen  and  Fry,  L.JJ., 
cancnrred.    That  decision  was  certainly  based  on  the 
ground  that  a  contract  for  the  sale  of  assets  had  not 
the  Mme  effect  under  the  particular  circumstances  as 
if  the  goodwill   had   been  specifically  mentioned. 
Hie  other  is  the  case  of  Pearson  v.  Pearson^  in  which 
it  was   decided   by  the  majority  of  the  Court  of 
Appeal   that   the   vendor    of   goodwill  cannot    be 
restrained  from  canvassing  his  former  customers.    So 
far  as  the  deddon  was  rested  on  this  ground  Pearson 
V.  Pearson  is  now  overruled  by  Trego  v.  Hunt,  but 
ihe  decisioii  was  partly  based  on  another  ground  in 
which  all  the  members  of  the  court  agreed,  and  this 
ground  is  said  to  applv  to  the  present  case.    There 
thm  plaintiff  and   defendant   were  interested   in  a 
bnaiiiess  respecting  which  an  action  and  a  cross- 
■fltum  were  pending  between  them.    An  agreement 
lior  a  oompromise  of  these  actions  was  entered  into, 
of  wluch  the  following  were  the  material  clauses : 


'*  1.  Theophilus  Pearson  shall  pay  to  James  Pearson 
£2,000  for  the  purchase  of  bis  estate  and  interest  in 
the  property  and  businesses  to  which  these  actions 
relate,  £500  to  be  paid  on  the  signing  hereof  and 
£1,500  on  completion."  *'  3.  Nothing  in  this  agree- 
ment shall  be  deemed  to  restrict  or  prevent  the  said 
J.  Pearson  carrying  on  and  exercising  the  business  of 
a  potter  and  earthenware  manufacturer  or  any  other 
businesses  at  such  plaoe  as  he  thinks  fit  and  under 
the  name  of  J.  Pearson." 

Subsequently  J.  Pearson  issued  a  circular  to  the 
customers  of  the  business.  An  application  was  made 
for  an  injunction,  and  it  appears  to  have  been  held 
by  all  the  members  of  the  Court  of  Appeal  that 
whether  or  not  the  doctrine  now  established  by  Trego 
Hunt  was  well  founded,  the  defendant  was  entitled  to 
canvass  the  whole  of  the  customers  by  virtue  of  the 
stipulation  contained  in  clause  3  of  the  agreement. 
It  is  necessary,  however,  to  look  somewhat  closely  at 
the  judgments  which  were  delivered  on  this  point. 
Baggallay,  L.J.,  says :  '*  If  the  first  clause  of  the 
agreement  .  .  .  stood  alone,  I  should  be  of  opinion 
that  the  sale  included  the  defendant's  interest  in  the 
goodwill,  and  I  will  first  deal  with  the  case  as  if  that 
clause  stood  alone.  Treating  the  case  as  a  simple 
sale  of  the  defendant's  interest  in  the  goodwill,  then, 
if  Labouchere  v.  Dawson  is  to  be  treated  as  laying 
down  the  law  correctly,  the  plaintiff  is  entitled  to 
retain  his  injunction."  The  lord  justice  then  went 
on  to  discuss  Labouchere  v.  Dawson,  and  came  to  the 
oondusion  that  it  did  not  lay  down  the  law  correctly. 
The  passage,  however,  which  I  have  just  quoted  is  an 
expression  of  opinion  by  the  lord  justice  that  if  the 
contrary  view  were  correct  (and  it  is  now  established 
to  be  correct),  the  plaintiff  was  entitled  to  his  injunc- 
tion. Later  on  he  adds :  **  But  assuming  the  first 
clause,  taken  per  se,  to  amount  to  a  sale  of  the  good- 
will, are  not  its  consequences  modified  by  clause  3  Y 
That  clause,  which  expressly  gives  the  defendant  a 
right  to  carry  on  any  business  wherever  be  pleases 
under  the  name  of  James  Pearson,  appears  to  me  to 
have  an  important  bearing  on  the  case ;  and  having 
regard  to  its  terms,  I  think  that,  even  assuming 
Labouchere  v.  Dawson  to  be  right,  the  defendant  has 
done  nothing  whicb  would  entitle  the  plaintiff  to  the 
second  brancb  of  the  injunction."  This  expression  of 
opinion  rests,  it  will  be  observed,  on  the  terms  of 
clause  3  of  the  agreement.  Cotton,  KJ.,  says: 
'*  There  is  no  express  covenant  not  to  solicit  the 
customers  of  the  business,  but  it  is  said  that  such  a 
covenant  is  to  be  implied.  .  .  .  From  what  is 
this  implied  covenant  to  be  inferred  ?  It  is  said  that 
there  was  a  side  of  the  goodwill,  and  according  to  the 
proper  meaning  of  the  word  *  goodwill,'  I  think  that 
there  was."  Then  he  refers  to  OruUwell  v.  Lye,  17  Ves. 
335,  and  continues :  ''  But  the  word  *  goodwill '  is  not 
used,  and  when  a  contract  is  sought  to  be  implied^  we 
must  not  substitute  one  word  for  another.  Such  a  right 
as  is  here  contended  for  might  be  inferred  from  a  con- 
tract to  sell  the  *  goodwill,'  and  yet  not  be  inferred 
from  such  a  contract  as  we  have  here."  I  think 
that  the  lord  justice  did  not  agree  with  the  view 
expressed  by  Baggallay,  L.J.,  as  to  the  effect 
of  clause  1  of  the  agreement  standing  alone.  He 
then  came  to  the  conclusion  that  Labouchere  v. 
Dawson  ought  not  to  be  followed,  and  added: 
*<But  the  present  case  is  less  favourable  to  the 
plaintiff  than  thai  case,  for  not  only  have  we  no 
contract  against  carrying  on  the  business,  but  clause 
3  shows  it  to  have  been  in  the  minds  of  the  parties 
that  the  defendant  should  carry  on  business,  and  I 
think  that  this  stipulation  entitles  him  to  get  cus- 
tomers in  any  fair  way  of  managing  his  trade." 
lindley,  L.J.,  says:  <'By  the  agreement  James 
Pearson  gives  up  all  his  interest  in  the  business  for 
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£2»000.  PauBing  there,  although  the  goodwill  is  not 
in  terms  mentioned  in  the  agreement,  I  think  that  it 
is  included,  for  a  man  who  sells  all  his  interest  in  a 
bttsineBS  cannot  retain  any  interest  in  the  goodwill.'* 
He  then  refers  to  dause  3,  and  continues :  '*  That  is 
an  important  stipulation,  which  obviously  was  intro- 
duced for  the  benefit  of  James  Pearson.  By  it  he 
says,  in  substance,  '  Though  I  have  sold  to  you  all 
my  interest  in  this  business,  I  am  to  have  liberty  to 
carry  on  business  in  my  own  name  where  I  please.' 
That  means  *  I  am  to  be  as  free  to  carry  on  business 
as  if  I  had  not  sold  to  you.'  I  think,  therefore,  that 
this  case  is  not  governed  by  Labouchere  v.  Dawaon^ 
and  that  the  defendant,  assumiug  Labouchere  v. 
DawBon  to  have  been  rightly  decided,  may  yet  solicit 
the  custom  of  anybody.''  Although  the  lord  justice 
does  not  expressly  sajr  so,  I  read  his  judgment  as 
showing  that  he  was  in  agreement  with  Baggallay, 
L.J.,  as  to  the  effect  of  clause  1  if  it  had  stood  alone. 

In  point  of  decision  neither  of  these  cases  governs 
that  Defore  me.  Qray  v.  Smith  does  not,  for  it 
related  to  the  use  of  a  trade  name,  and  not  to  the 
canvassing  of  customers.  It  is,  however,  an  authority 
in  favour  of  the  defendant  to  this  extent,  that  it 
decides  that  a  contract  for  the  sale  of  assets  generally 
does  not  alwa^^s  confer  on  a  purchaser  the  same  rights 
as  one  in  which  goodwill  is  specifically  mentioned. 
Neither,  again,  does  Pearson  v.  Pearson^  for  all  the 
learned  judges  relied  on  the  terms  of  the  clause,  no 
equivalent  to  which  is  to  be  found  in  the  agreement 
with  which  I  have  to  deal.  It  appears,  however,  to 
be  an  authority  in  favour  of  the  plaintiff,  in  so  far  as 
it  contains  expressions  of  opinion  by  the  majority  of 
the  court  that  imder  a  clause  not  substantially  differ- 
ing from  the  agreement  before  me  the  defendant  was 
not  entitled  to  canvass  customers,  while  the  third 
(Cotton,  L.J.)  apparently  was  not  of  that  opinion. 

It  appearing,  therefore,  that  in  some  cases  a  con- 
tract for  sale  of  assets  does  not  confer  on  a  purchaser 
the  same  riffhts  as  if  the  items  of  which  tihe  assets 
consist,  and  in  particular  the  goodwill,  were  specific- 
ally enumerated,  it  becomes  of  importance  to  inquire 
in  what  cases  this  happens. 

Now,  on  a  sale  of  property  the  parties  do  not  in 
general  contemplate  the  possibility  of  personal  lia- 
bilities on  the  part  of  either  contracting  party  arising 
otherwise  than  out  of  the  contract  itsen.  If,  then, 
the  purchaser  tries  to  use  some  part  of  the  purchased 
property  (as  the  trade  name^  in  such  a  way  as  to 
throw  on  the  vendor  a  liability  not  directly  arising 
from  the  relation  of  vendor  and  purchaser,  it  may 
well  be  that  he  could  not  be  allow^  to  do  so  unless 
he  can  poiut  to  something  in  the  contract  which 
justifies  his  act  over  and  above  the  mere  description 
of  the  subject-matter  of  the  sale  in  general  terms  as 
"  assets,"  ••  interest,"  "  property,"  and  the  like.  On 
the  other  hand,  if  a  vendor  seeks  to  exonerate  him- 
self from  a  liability  which  would  be  the  ordinary 
consequence  of  a  sale  of  property  comprised  in  the 
contract,  I  think  that  he  ought  not  to  be  allowed  to 
do  so  unless  he  can  point  to  some  express  stipulation 
in  the  contract  for  sale.  This  view  appears  to  be 
consistent  with  both  Gray  v.  Smith  and  Pearson  v. 
Pearson,  as  I  understand  them.  This  is  to  be  observed 
— that  the  obligation  enforced  in  Trego  v.  Hunt  is  one 
which  is  not  confined  to  goodwill,  but  extends  to 
other  kinds  of  property.  If,  for  example,  the  assets 
sold  by  the  defendant  to  the  plaintiff  had  included  a 
house  which  adjoined  land  b^onging  to  the  defend- 
ant, he  could  not  after  the  sale  build  on  his  own  land 
so  as  to  obstruct  the  access  of  light  to  the  house 
which  he  had  sold.  It  is  true  that  if  the  house  com- 
manded a  sea  view  the  defendant  could  not  be 
restrained  from  building  so  as  to  shut  out  from  the 
house  the  view  of  the  sea,  but  the  reason  is  that  the 


law  does  not  recognize  any  property  in  such  a  view, 
although  it  does  recognize  a  right  to  the  access  of 
light  to  a  window.  As  the  law  recognizee  a  property 
in  goodwill,  I  think  that  the  defendant  by  seUing  it 
came  imder  an  obligation  not  to  do  any  act  which 
would  impair  it,  and  amongst  such  acts  is  indlnded 
canvassing  the  old  customers. 

It  was  also  contended  on  behalf  of  the  defendant 
that  the  word  '' assets"  ought  not  to  be  held  to 
include  more  than  would  be  ordered  to  be  sold  if  the 
court  were  directing  a  sale  for  the  purpose  of 
winding  up  the  partnership.  In  such  cases  it  has 
been  the  practice  ever  since  the  decision  in  Johnson  v. 
HtlUly  to  introduce  iuto  the  particulars  of  sale  a 
form  of  words  similar  to  those  fruned  by  Turner, 
L.J. — ^namely,  that  the  *'  sale  will  not  prevent  any 
of  the  persons  heretofore  interested  in  the  business, 
or  those  who  may  represent  them,  from  carrying 
on  the  like  business."  It  was  said  that  under  such 
words  a  person  interested  in  the  business  sold  might 
canvass  the  old  customers.  My  first  impression  was 
that  he  would  only  be  entitled  to  carry  on  the  busi- 
ness in  such  a  way  as  not  to  injure  the  goodwill  add, 
but  I  find  it  difficult  to  draw  any  satisfactory 
distinction  between  the  words  sancticmed  in  Johnson 
V.  Hellely  and  the  terms  of  clause  3  of  the  agreement 
which  is  discussed  in  Pearson  v.  Pearson^  and  it  may 
be  that  they  authorize  the  carrying  on  of  the 
business  in  the  same  way  as  if  no  sale  had  been  made. 
If  this  be  so,  the  reason  may  be  that  on  a  oompnlaocy 
sale  by  the  court  the  persons  interested  are  not 
vendors  any  more  than  a  oankrupt  is  when  a  tmstee 
in  bankruptcy  sells  the  goodwill  of  his  bnainees. 
lliese  are  points  on  whidi  I  express  no  fortlier 
opinion,  leaving  them  to  be  decided  when  the  case 
arises.  My  present  decision  rests  on  the  finding  that 
ti^e  sale  with  which  I  have  to  deal  is  not  a  compul- 
sory one  made  by  the  court,  but  was  the  subject  of  a 
voluntary  agreement  containing  no  express  stipula- 
tion reserving  to  the  defendant  any  right  to  carry 
on  the  business.  I  think,  therefore,  that  the 
defendant  is  subject  to  the  ordinary  obligationa  of  a 
vendor. 

It  was  said,  however,  that,  even  if  this  were  so, 
an  interlocutory  injunction  ousht  not  to  be  granted 
because  the  defendant  entered  into  the  agreement 
under  a  mistake  in  respect  of  which  he  may  be 
entitied  to  relief  at  the  trial.  I  do  not  think  that 
there  is  a  case  of  mutual  mistake,  and  a  noistake  on 
the  part  of  the  defendant  alone  would  not  entitie 
him  to  relief  unless  it  was  induced  in  some  way  or 
other  by  the  plaintiff:  see  Wilding  v.  iSancierson,  4d 
W.  B.  675,  [1897]  2  Ch.  534.  On  this  I  cannot  hold 
it  as  conclusively  established  that  the  defendant*s 
mistake  was  so  induced,  and  I  must  therefore  treat 
the  agreement  for  the  present  as  binding. 

In  my  judgment,  therefore,  an  injunction,  ought  to 
be  granted. 

Solicitors,  Bcuhleigh,  Son,  &  Hall ;  Boyce  cfe  Son. 


Feb.  25. 


Chan.Div.    ) 
Kekewich,  J.  j 

In  re  Maynabds  (Limited),  (a.) 

Company — Fully  paid-up  shares — Registered  conknd— 
Statement  of  consideration — Particularity — ^i2eclt>Sea- 
tion  of  register — Order — Companies  Act^  1867  (SO  ^ 
31  Vict.  c.  131),  s.  25. 

The  contract  to  he  registered  under  sectum  26  of  ths 

(a.)  Beported  by  B.  J.  A.  Mobbison,  Esq.,  Bamster- 
at-Law. 
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High  Goubt. 


In  be  Matnabds  (Limited). 


High  Court. 


Companies  Ad,  1867,  prior  to  the  issue  of  shares  as 
fuUy  paid,  mtut,  in  order  to  comply  with  that  section, 
dttcrihe  with  some  degree  of  particularity  the  considera- 
tion given  for  the  shares.  A  mere  recital  in  the  filed 
oondrad  to  the  effect  t?iat,  by  a  previous  unfiled  agreement, 
ft  was  agreed  to  allot  the  shares  in  consideration  of  the 
tale  to  the  company  of  **  the  businesses  and  property 
mentioned  in  the  first  part  of  the  schedule"  to  the  previous 
agreement  and  *'  the  leasehold  hereditaments,  short  par- 
ticulars of  which  are  set  out  in  the  second  part  "  of  the 
nme  schedule,  does  not  describe  tJie  consideration  with 
tufident  particularity. 
Form  of  order  for  rectification  of  register* 

Motion. 

By  an  agreement  dated  the  4ih  of  March,  1896, 
the  applicant,  Charles  Biley  "M&ynaxd,  had  agreed  to 
idl,  and  the  above-named  oompany,  when  incorpor- 
tied,  had  ag^reed  to  pnrohafle  the  buainesBes  and 
property  speoified  in  the  first  part  of  the  schedule 
thereto,  and  the  leasehold  premises  specified  in  the 
Moond  part  of  the  same  schedule,  at  the  price  of 
£40,000,  to  be  paid  partly  in  cash  and  partly  in  folly 
paid-up  shares. 

On  the  13th  of  March,  1896,  that  contract  was 
duly  adopted  by  the  company,  and  a  supplemental 
agreement  for  the  issue  of  the  fully  paid-up  shares 
forming  part  of  the  consideration  for  the  purchase 
TO  subsequently  filed  under  section  25  of  the  Com- 
Moies  Act,  1867,  with  the  Begistrar  of  Joint-Stock 
Cbmpanies.  This  last-mentioned  agreement  con- 
tained a  recital  of  the  principal  agreement,  setting 
forth  the  parties  to  it  and  the  nature  and  extent  of 
the  consideTation  to  be  paid  in  cash  and  fully  paid-up 
shares,  but  only  referring  to  the  property  which  was 
the  subject-matter  of  the  sale  as  *'  the  businesses  and 
property  mentioned  in  the  first  part  of  the  schedule  " 
to  tiie  principal  agreement  and  **  the  leasehold  here- 
ditaments, short  particulars  of  which  are  set  out  in 
the  second  part "  of  the  same  schedule.  No  further 
description  of  the  businesses,  property,  or  leaseholds 
was  given. 

In  consequence  of  the  subsequent  decision  of  the 
Goort  of  Appeal  in  The  Kharaskhoma  Exploring  and 
inspecting  Syndicate,  ante,  p.  37,  [1897]  2  Ch.  451, 
doubts  had  arisen  concerning  the  sufficiency  of  the 
fiad  contract  in  respect  of  the  statement  of  the  con- 
sidention  therein  contained,  and  with  a  view  to  test- 
ing its  Talidity  the  applicant  had  instituted  the 
iment  proceedings,  and  now  moved  for  the  rectifica- 
tioD  of  tiie  company's  register  by  cancelling  his  name, 
■id  an  order  directing  the  exeoution  and  filing  of  a 
proper  contract  and  the  re- issue  to  him  of  fully  paid- 
■p  shares. 

The  affidavit  in  support  of  the  motion,  after  setting 
htih  the  doubt  which  had  arisen,  went  on  to  state 
^hnt  the  company  was  solvent  and  that  none  of  the 
(hares  in  question  had  been  dealt  with,  and  the 
itlanoe-sheet  was  exhibited  showing  a  balance  of 
■ofit  after  providing  for  the  various  debts. 

Warrington,  Q.C.,  and  Whinney,  for  the  applicant, 
ifcned  to  The  KharaskhoTna  Exploring  and  Prospect- 
sf  Syndicate,   and  submitted  the  question  to  the 

NDt 

Vernon,  for  the  company. — ^The  company  has 
peed  with  the  applicant  for  the  allotment  to  him 
r  folly  paid-np  shwes,  and  is  willing  to  submit  to 
idi  order  a*  your  lordship  shall  think  fit 

J^irby,  fat  the  committee  of  shareholders. 

KjoonriGHy  J. — It  has  been  suggested  that  I 
MNildbe  cositent  to  say,  as  I  might  say,  that  there 
a  doubt  whether  this  contract  is  sufficient  or  not 
-and  where  the  court  has  fdit  a  difficulty,  such  a 
one  baa  sometimes  been  pursued— but  I  do  not 


think  that  that  would  be  a  satisfactory  way  of 
dealing  with  l^is  case,  notwithstanding  that  I  am  at 
a  serious  disadvantage  in  not  having  heard  any 
argument  on  behalf  of  the  oompany.  The  question 
which  I  have  to  determine  has  arisen  in  consequence 
of  the  recent  decision  of  the  Court  of  Appeal  in  the 
Kharaskhoma  case,  a  decision  which  is  very  much  in 
the  hands  of  the  profession,  and  especially  of  that* 
branch  of  it  chiefly  concerned  with  company  law. 
The  judgments  in  that  case  left  imdecided  one  point 
which  has  given  rise  to  the  question  now  before  me, 
and  I  do  not  think  I  should  be  doing  my  duty  if  I 
rectified  the  register  without  deciding  the  question 
which  has  been  raised. 

The  question  is.  Is  this  a  sufficient  contract  within 
section  25  of  the  Companies  Act,  1867?  The 
objection  being  that  the  consideration  for  the  issue 
of  the  fully-paid  shares  is  not  sufficiently  stated. 
Now,  it  may  be  said  that  this  is  not  a  contract  at  all, 
and  in  one  sense  it  is  not,  for  it  is  not  an  original  but 
only  a  confirmatory  contract,  but  to  my  mind  it  is 
hard  to  say  that  a  confirmatory  contract  is  not  a 
contract,  and  that  the  only  contract  is  the  original 
contract.  There  is,  however,  no  doubt  that  a  short 
confirmatory  contract  is  sufficient  for  the  purposes  of 
the  Act,  and  it  is  convenient  and  advantageous  that 
it  should  be  so.  Whether  you  call  it  a  confirmatory 
contract,  or  whatever  you  call  it,  it  must  have  all  the 
elements  of  a  contract ;  that  is  how  I  understand  the 
decision  in  the  Kharaskhoma  case.  For  the  present 
purpose  Chitty,  L.J.,  puts  the  matter  more  plainly 
than  the  other  lords  justices,  he  says  :  *'  Now,  what 
is  the  object  of  the  section?  Publicity;  to  give 
information  by  registering  the  contract  to  any  person 
who  proi>08es  to  deal  with  the  company  either  by  way 
of  becoming  a  shareholder,  or  lending  money  or  the 
like.  He  is  to  go  to  the  register  to  find — what  ?  To 
find  the  contract.  He  goes  to  the  register  in  this 
case,  but  he  does  not  find  the  contract ;  he  finds  part 
— half  as  it  were — of  the  contract.  He  has  no  right 
to  see  the  unregistered  part — ^that  is,  the  document 
of  the  17th  of  August,  and  he  would  be  at  the  mercy 
of  the  company  whether  they  showed  it  or  not." 
Ton  must,  therefore,  show  the  essentials  of  a  con- 
tract ;  you  have  not  got  a  contract  if  you  omit  the 
name  of  the  vendor,  or  the  name  of  the  purchaser, 
or  a  description  of  the  thing  to  be  purchased,  or  the 
price  to  be  paid  for  it.  You  must  have  all  these  four 
essentials — the  vendor,  the  purchaser,  the  price,  and 
the  thing  for  which  tJie  price  is  given,  or  else  you 
have  not  got  a  contract. 

Now,  in  the  present  case  you  have  got  the  first 
three,  but  have  you  got  the  property  for  which  these 
shares  are  to  be  aUotted  ?  Before  deciding  that 
question  I  shall  refer  to  what  Chitty,  L.J.,  says 
about  the  particularity  with  which  the  consideration 
must  be  stated ;  he  says :  '*  This  judgment  of  ours 
will  not  in  any  way  affect  the  question  with  what 
degree  of  particularity  the  consideration  must  be 
stated  in  the  contract.  If  the  consideration  is,  for 
instanoe,  a  concession  in  South  Africa,  the  person  who 
reads  the  registered  document  will  see  that  it  is  a  con- 
oessioji  in  wmih  Africa  and  will  form  his  own  opinion 
about  it."  That  is  rather  wide,  but  I  do  not  understand 
the  lord  justice  to  mean  that  a  reference  to  a  con- 
concession  in  South  Africa  without  more  would  be 
sufficient.  Then  follows  what  is  very  instructive: 
*'  So  if  it  is  furniture  supplied  to  an  hotel  company, 
he  may  be  able  to  go  at  once  and  see  what  that  fur- 
niture is,  or  he  may  not,  because  after  a  lapse  of  time 
the  furniture  may  be  worn  out.  Ag^ain,  if  it  is  the 
sale  of  a  goodwill  and  stock-in-trade,  the  considera- 
tion stated  being  the  goodwill  and  the  stock-in-trade, 
he  sees  the  natmre  of  the  consideration  and  he  sees  it 
stated."    In  either  case  the  lord  justice  is  speaking 
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of  the  furniture  in  a  particular  hotel,  or  the  goodwill 
of  a  particular  business  referred  to  in  the  contract. 
Now  turn  to  the  recitals  in  the  confirmatory  contract 
in  the  present  case.  What  have  you  ?  There  is  a 
recital  that  the  vendor  has  agreed  to  sell  and  the 
company  to  purchase  ''  the  businesses  and  property 
mentioned  in  the  schedule  "  to  the  principal  contract. 
The  contract  does  not  go  so  far  as  to  say  that  the 
property  is  in  South  Africa  even,  or  where  it  is. 
Then  again,  the  leaseholds  are  only  referred  to  in  the 
recital  as  being  **the  leaseholds  specified  in  the 
schedule  "  to  the  principal  contract.  Any  person  who 
read  this  confirmatory  contract  would  not  know 
whether  there  was  one  leasehold  house  or  fifty  houses, 
or  whether  there  was  ground-rent  or  rack-rent 
payable  in  respect  of  them,  or  in  fact  anything  at  all 
about  them.  It  seems  to  me  idle  to  say  that  tiie 
property  is  properly  described  by  reference  to  the 
contents  of  a  schedule  which  is  not  part  of  the  docu- 
ment itself  and  which  you  cannot  find  out.  Chitty, 
L.J.,  indicated  in  his  judgment  that  there  must  be 
some  particularity  of  description,  but  he  did  not  say 
what  degree  of  particularity  was  necessary ;  but  here 
there  is  no  particularity  whatever,  and  I  therefore  do 
not  think  this  is  a  good  contract  within  the  section 
of  the  Act. 

Now,  that  being  so,  the  register  must  be  rectified, 
and  on  this  point  there  is  in  Mr.  Ghadwyck  Healey's 
book  a  reference  to  a  case  which  I  have  followed  for 
years.  In  a  case  like  the  present  it  seems  to  me  that 
the  court  must  only  rectify  the  register  by  striking  off 
the  applicant's  name,  for  he  has  been  put  on  the 
register  for  so  many  shares  which,  in  consequence  of 
my  decision,  are  not  fully  paid  up,  and  that,  of 
course,  was  not  the  contract  It  has  been  suggested 
that  the  order  should  direct  that  after  the  applicant's 
name  has  been  cancelled  a  new  and  sufficient  agree- 
ment should  be  executed  and  filed  and  new  shares 
issued  and  delivered  to  the  applicant.  It  does  not 
seem  to  me  to  be  a  proper  form  of  order  to  direct 
that  on  something  being  done  which  has  not  yet  been 
done  the  register  should  be  rectified.  I  think  that 
what  Mr.  Chadwyck  Healey  says  in  reference  to  the 
course  adopted  in  the  Court  of  Appeal  in  the  case  of 
In  re  The  New  Eberhardt  Co,,  38  W.  E.  97,  43  Ch.  D. 
118,  which  is  unreported  on  this  point,  is  right,  and 
that  the  only  order  which  the  court  should  make  is 
an  order  directing  the  applicant's  name  to  be  struck 
off  the  register. 

Solicitors,  Rawlinga  &  Butt;  Vernon,  Son,  <fc 
Stephens;  Harries,  Wilkinson,  &  Bailees, 


Feb.  17,  18. 


Chan.  Div.    ) 
Kekewich,  J. ) 

In  re  Vebwey's  SETTLED  Estates,  (o.) 

Settled  land — Improvement  rent-charges^  Beduction  of 
interest  ^Bedemption — Application  of  capital  money 
— Authorized  improvements — Settled  Land  Act^  1882 
(45  &  46  Vict,  c.  38),  s.  25  (6)  {2(i)—SeUled  Land 
Act,  1887  (50  &  51  Vict,  c,  30),  s,  I, 

The  trustees  of  a  settled  estate  are  not  authorized  under 
the  Settled  Land  Act,  1887,  s,  I,  to  apply  capital  money 
in  recouping  a  tenant  for  life  a  sum  of  money  paid  by 
him  to  the  holders  of  improvement  rent^charges  in  order 
to  obtain  a  transfer  of  the  charges,  by  which  a  reduction 
of  interest  upon  the  charges  was  effected. 

The  replacing  of  thatch  with  galvanized  iron  roofing, 

(a.)  Reported  by  C.  C.  HsirSLEY,  Esq.,  Barrister- 
at-Law. 


and,  semble,  the  erection  of  new  fences  partly  in  plaot 
of  old  fences  and  partly  to  divide  a  park,  are  tmprove- 
ments  "within  the  Settled  Land  Act,  1882,  s,  25,  tu^ 
sections  6  and  20,  upon  which  capital  money  may  U 
expended. 

In  1896  Sir  Edmund  HopeVemey,  tenant  for  life 
in  possession  of  the  Claydon  estates  in  Buddnghsm- 
shire,  under  a  setUement  of  the  13th  of  January, 
1868,  procured  an  assignment  of  certain  termiDsble 
improvement  rent-charges  existing  on  the  eitatei, 
from  the  then  holders  to  the  trustees  of  the  Clerical, 
Medical,  and  General  life  Assurance  Society.  By 
this  transfer  he  obtained  a  reduction  of  that  portioQ 
of  the  charges  which  represented  interest— the  rate 
of  4}  per  cent,  at  which  the  interest  was  originBllj 
calculated,  being  reduced  to  3^  per  cent.  In  ordflr 
to  get  the  consent  of  the  former  holders  of  tlien 
charges  to  the  transfer,  the  tenant  for  life  paid  them 
£915  out  of  his  own  moneys. 

On  the  20th  of  December,  1897,  certain  capital 
moneys  having  come  into  the  hands  of  the  tmsteei 
of  the  settiement,  the  tenant  for  life  gave  them 
formal  notice  requiring  them  out  of  the  capital 
moneys  (1)  to  redeem  &e  rent-charges  as  they  then 
stood ;  and  (2)  to  repay  him  the  £915. 

This  was  a  summons  asking  for  such  redemptkon 
and  repayment,  taken  out  by  the  tenant  for  me  in 
which  he  alleged  that  the  payment  by  him  of  the 
£915  was  a  partial  redemption  of  the  rent-charges. 
The  trustees  of  the  settiement,  the  defendants  to  the 
summons,  objected  to  two  items  in  the  rent-ohazgei 
as  not  being  improvements  upon  which  capital  money 
might  be  expended  imder  the  Settied  Land  Act, 
1882,  s.  25— viz.,  one  item  of  £300  raised  for  "new 
fences  parUy  in  place  of  old  fences  become  rotten 
with  age,  and  partiy  to  divide  park  for  gracing  pur- 
poses," and  another  of  £109  '*  for  re-roofiog  farm 
buildings  with  galvanized  iron  in  place  of  thatch." 
The  trustees  also  objected  that  the  £915  was  not 
expended  in  **  redeeming  a  rent-charge  "  or  "  other- 
wise providing  for  the  payment  thereof  "  within  the 
Settied  Land  Act,  1887,  s.  1,  which  provides  that: 
'*  Where  any  improvement  of  a  kind  authorittdhy 
the  Act  of  1882  has  been  or  may  be  made  either  before 
or  after  the  passing  of  this  Act,  and  a  rent-chaige, 
whether  temporary  or  perpetual,  has  been  or  may  bs 
created  in  pursuance  of  any  Act  of  Parliament,  vith 
the  object  of  paying  off  any  moneys  advanced  for 
the  purpose  of  defraying  the  expenses  of  such  im- 
provement, any  capital  money  expended  in  redeeming 
such  rent-charge  or  otherwise  providing  for  the  pay- 
ment thereof,  shall  be  deemed  to  be  applied  in 
payment  for  an  improvement  authorized  by  the  Act 
of  1882. 


Warrington,  Q,C„  and  W,  C.  Druce,  for  the 
for  life. — ^The  trustees  ought  to  redeem  the  ohargM 
as  they  stand.  The  first  item  for  new  fences  is  mm 
the  Settied  Land  Act,  1882,  s.  25,  sab-section  6,  ■ 
which  provides  for  *' inclosing,  straighteniog  of 
fences ;  re-division  of  fields."  That  sub-section  ii 
really  identical  with  the  Improvement  of  Land  Act, , 
1864,  s.  9,  sub-section  4,  which  provides  for  "the 
inclosing  of  lands  and  the  strai^tentng  of  feneai 
and  the  re-division  of  fields."  The  second  item  far 
re-roofing  is  within  section  25,  sub-section  20,  of  the 
above  Act,  which  provides  for  '' re-constroctiaB, 
enlargement,  or  unprovement."  These  charges  halt 
been  allowed  by  a  competent  tribunal,  the  Indoian 
Commissioners,  whose  decision  ou|^ht  to  be  aooeptsl 
by  the  court.  The  £915  also  shoufi  be  repaid  out  of 
capital  money,  on  the  authority  of  Lord  Egma^^ 
Settled  Estates,  38  W.  B.  762,  45  Ch.  D.  395,  wheietha 
Court  of  Appeal  disapproved  of  In  rt  Lord  Suithf^ 
Settled  Estates,  36  W.  E.  162,  87  Ch.  D.  123. 
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High  Coukt. 


IW  RE  VkBNEY'8  SkTTLZD  ESTATES. 


High  Coubt. 


?r.  J7.  Coltman,  for  the  trustees. — ^The  trustees  ought 
not  to  redeem  the  rent-charge  for  new  fences  :  In  re 
The  Duke  of  Marlborough's  Settlement,  8  Times  L.  B. 
201;  nor  the  rent-charge  for  re-roofing :  In  re  Newton's 
Settled  Estates,  [1890]  W.  N.  24,  38  W.  E.  Dig.  183. 
They  camiot  recoup  the  tenant  for  life  the  £915,  as  it 
only  reduced  interest,  and  did  not  affect  the  principal 
inm  charged.  It  is  not  therefore  partial  redemption  : 
hrtBolison's  Settled  Estate,  41  W.  E.  15,  [1892]  3 
Ch.  522. 

EzESWiCH,  J.— I   think    I  must  treat  all  these 
rent-charges  as  being  made  in  respect  of  improve- 
ments contemplated  by  section  1  of  the  Settled  Land 
Act,  1S87.    In  order  to  arrive  at  that  conclusion  I 
most  he  satisfied  that  tke  rent-charges  were  created 
in  respect  of  such  improvements  as  are  authorized 
by  the  Settled  Land  Act,  1882.    If  they  were  in  fact 
aathorized  by  the  Improvement  of  Land  Act,  1864, 
bat  not  by  the  Settled  Land  Act,  1882,  then  the  first 
section  of  the  Settled  Land  Act,  1887,  has  no  appli- 
cation at  alL     I  have  a  list  of  these  rent-charges 
end  of  the  improvements  made  in  respect  of  them, 
end  they  are  on  the  face  of  them  improvements 
within  the  Settled  Land  Act,  1882,  with  the  excep- 
tion, possibly,  of  £300  raised  for  "  new  fences  partly 
in  yhuce  of  old  fences  become  rotten  with  age,  and 
psrtJy  to  divide  park  for  grazing  purposes,"  and 
another  item   of    £109.    Taking  the    &:st   item,  I 
aboold  have  doubted  whether  it  came   within  the 
Settled  Land  Act,  1882,  s.  25.    I  think  it  can  only 
come  under  sub-section  6  of  that  section,  which  pro- 
ndes  for  "  Inclosing,  straightening  of  fences,  re- 
dinsion  of  fields."    It  is  suggested  that  it  does  not 
come  under  any   one  of  the  heads  in  that  sub- 
Kction,  that  it  is  not  for  inclosing  the  park,   or 
itnightening  the  fences,  nor  for  re-(uvision  of  fields. 
I  should,  if    I  had  had  no    assistance   from    the 
decision  of  the  Indosure  Commissioners  given  under 
the  Improvement  of  Land  Act,  1864,  have  required 
more  evidence  to  satisfy  me  that  this  money  was 
properly   expended   in    improvements    within    the 
meamng  of  the  Settled  Land  Act,  1882,  s.  25,  sub- 
nction  6,  but  when  it  appears  that  the  words  of 
•ection  9  (4)  of  the  Improvement  of  Land  Act,  1864, 
are  substantially  the  same,  and  that  the  Indosure 
Commissioners  were  satisfied  with  the  improvement 
it  ia  impossible  for  me  to  say,  the  money  having  been 
glinted  by  a  competent  tribunal,  and  the  words  of 
the  two  sub-sections  being   practically   the  same, 
although  there  is  some  slight  difference,  that  that 
money  was  improperly  expended.    I  don't  therefore 
sDow  the  doubt  to  arise.      I  fall  back  upon  the 
dsdaion  of  the  commissioners.    Then  another  item 
ia  £109  16s.,  "  for  re-roofing  farm  buildings  with 
fitHaaized   iron    in    plaoe   of    thatch."      If   that 
m  to  be  justified   at   all  it  would  be   under  the 
8et«led   Land    Act,    1882,    s.    25,    sub-section    20, 
vhidi  provides  for   "reconstruction,    enlargement, 
or  improvement."    It  is  obvious  re-roofiug  would 
not  oooie  under  the  head  of  *' reconstruction "  or 
"enlargement"  of   farm    buildings,  and  there  are 
BQthorities  to  that  effect  which  I  ought  to  follow, 
sad  which  commend  themselves  to  my  judgment ; 
bat  in  this  case  galvanized  iron  is  used  to  replace 
thatch.    Now,  although  thatch  has  great  advantages, 
it  has  also  g^reat  diuulvantages,  and  although  the 
mme  may  be  said  of  salvanized  iron,  yet,  on  the 
shde,  one  could  not  deny  that  galvanized  iron  is 
IB  "improvement"  on  thatch.    I  think  therefore  I 
Bust  allow  that  item. 

But  a  more  important  question  remains,  in  the 
ipiisideration  of  which  I  should  have  liked  some  more 
piatanoe  and  looking  into  the  authorities. 
It  appears  that  some  tin^e  ago,  in  1896,  and  before 


the  20th  of  December,  1897,  when  the  notice  was 
given  by  the  tenant  for  life  upon  which  the  right  to 
have  this  charge  paid  off  depends,  all  the  rent** 
charges  were  vested  in  certain  mortgagees  of  the 
original  holders,  and  the  tenant  for  life  arranged  a 
transfer  of  them  to  new  mortgagees  on  the  terms 
that  the  future  payments  should  bs  reduced  in  such 
manner  as  to  make  the  interest  3^  per  cent,  instead 
of  as  originaUy  4^  per  cent.  That  was  a  great  ad- 
vantage to  the  tenant  for  life  and  to  his  successors  if 
they  succeed  him  while  these  rent-charges  still 
remain,  but  in  order  to  get  it  he  had  to  pay 
£915  13s.  lid.,  and  he  wants  that  sum  also  paid  to 
him  out  of  the  capital  moneys  in  the  hands  of  the 
trustees.  That  is  a  new  point  which  is  not  covered 
in  terms  by  any  authorities.  What  is  he  entitled  to 
under  the  Settled  Land  Act,  1887,  s.  1  ?  He  is 
entitled  to  have  capital  moneys  "  expended  in  re- 
deeming "  rent-charges ;  wdl,  this  is  not  a  case  of 
actually  redeeming  the  rent-charges.  Bedemption  is 
the  paying  the  principal,  interest,  and  costs  to  the 
mortgagees,  and  they  are  in  this  case  the  Clerical, 
Medical,  and  General  Life  Assurance  Sodety. 

It  is  not  they,  however,  who  would  recdve  this 
£915;  that  has  been  paid  to  the  former  holders. 
The  society,  if  it  were  paid  off,  would  only  recdve 
what  is  now  due  with  interest  calculated  at  3^  instead 
of  4^  per  cent.  The  payment  of  the  £915  cannot, 
then,  be  redemption.  Was  it  expended  in  "  other- 
wise providing  for  the  payment  thereof"  within 
section  1  of  the  Settled  Land  Act  of  1887.  In 
one  sense  I  think  it  was.  The  £900  which  he  paid 
was  applied  in  the  reduction  of  interest,  and  if  it  had 
not  been  paid  he  would  have  had  to  continue  paying 
these  rent-charges  calculated  on  4^  per  cent,  insteaa 
of  3^  per  cent,  out  I  apprehend  that  under  section  1 
the  only  idtemative  you  have  is  that  capital  money 
may  be  expended  in  "  redeeming  "  a  rent-charge  or 
in  "  otherwise  providing  for  the  payment  thereof," 
and  shall  then  be  deem^  to  be  applied  in  payment 
for  an  improvement  authorized  by  the  Act  of  1882. 
That  does  not  seem  to  me  to  point  towards  recouping 
a  tenant  for  Ufe  payments  which  he  has  made  out  of 
his  own  moneys  for  reduction  of  interest.  That  is 
not  the  right  construction  of  the  Act,  nor  is  it 
justified  by  authority:  vide  In  re  Dalison's  Settled 
Estate,  a  case  decided  by  Stirling,  J.,  and  also 
other  cases  supporting  the  view  there  taken.  Then 
there  are  cases  going  the  other  way.  In  the  case 
of  In  re  Lord  Egmonfs  Settled  Estates  the  Court 
of  Appeal  took  the  view,  disapproving  of  Kay,  J.'s, 
decision  in  In  re  Lord  Sudeley*s  Settled  Estates,  that 
the  trustees  of  the  estate  were  authorized  by  section  1 
of  the  Act  of  1887  in  makmg  a  payment  out  of 
capitid  in  respect  of  a  bonus  which  the  tenant  for  life 
was  bound  to  pay  in  order  to  redeem.  But  take  the 
ordinary  case  of  a  mortgage;  suppose  you  are 
authorized  to  redeem  it,  you  do  so  witn  interest  and 
costs,  but  if  the  mortgagee  says,  "  I  have  a  covenant 
in  my  mortgage  deed  by  whidi  the  mortgage  was  to 
last  for  SiYe  years,  and  therefore  I  am  not  bound  to 
be  redeemed  at  once  " ;  then  if  you  wish  to  redeem 
at  once,  you  must  pay  the  mortgagee  for  the  purchase 
of  his  right  against  you,  and  unless  you  pay  you  are 
not  able  to  redeem  at  all.  That  would  fairly  come 
within  redemption,  and  so  with  respect  to  a  bonus 
paid  in  order  to  obtain  redemption,  it  is  necessary  to 
pay  tiie  bonus,  and  therefore  tne  payment  of  it  comes 
fairly  within  the  words  of  section  1,  "money  ex- 
pended in  redeeming."  But  that  does  not  apply  to 
money  paid  by  the  tenant  for  life  for  the  reduction  of 
interest,  which  is  no  part  of  redemption,  but  is  a  . 

1  voluntary  payment  made  by  the  tenant  for  life  partly 
for  his  own  benefit  before  the  date  at  which  his  right 
to  call  upon  the  trustees  to  pay  off  the  charges 
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accrued  to  him.  Therefore,  on  both  these  grounds 
it  seems  to  me  that  the  applicant  fails.  But  there  is 
^  third  ground.  It  is  only  a  payment  of  interest. 
When  you  come  to  redeem  no  doubt  you  pay  princi- 
pal, interest,  and  costs,  but  you  do  not  recoup  the 
tenant  for  life  the  payments  made  by  way  of  interest, 
except  from  the  date  when  he  has  given  notice. 
From  that  time  forward  his  right  accrues.  But  you 
do  not  recoup  him  what  he  as  tenant  for  life  has 
paid,  and  on  no  possible  ground  could  he  call  upon 
the  trustee  to  recoup  him  interest  he  has  already  paid 
as  tenant  for  life.  That  is  not  capital  money  as 
between  the  tenant  for  life  and  the  remaindermen.  I 
know  that  although  he  has  paid  this  money  for  his 
own  benefit,  still  he  has  paid  it  for  the  benefit  of  the 
estate  as  well,  but  it  was  paid  as  interest  and  not  as 
capital.  I  tl^nk  it  would  be  wrong  to  allow  this  pay- 
ment of  the  tenant  for  life  of  £915. 

There  will  be  a  declaration  that  the  tenant  for  life 
is  entitled  to  require  the  trustees  to  redeem  the 
rent-charges  as  they  stood  on  the  20th  of  December, 
1897,  the  date  of  his  notice. 

Solicitors,  Twisden  <fc  Co.,  for  Hearn  &  Hearn^ 
Buckingham ;  Western  &  Sons, 


Chan.  Div.    »  j,.    ^ 

Kekewich,  J.  /  ^^^'  ^* 

Baxteb  v.  Middlbtok. 
{In  re  Middleton  and  Baxter  and  the  Yendob 
AND  Pubchaseb  Aot,  1874.)  (a.) 

Practice — Lis  pendens — Dismissal  of  action  for  specific 
performance  —  Order  vacating  registration  —  Lis 
Pendens  Act,  1867  (30  &  31  Vict,  c.  47),  s.  2. 

Upon  the  dismissal  of  an  action  for  specific  perform' 
ancCi  which  has  been  registered  as  a  lis  pendens,  the 
successful  party  may,  in  addition  to  the  usual  judgment, 
have  an  order  to  the  effect  that  the  registration  shall  he 
vacated  U7iless  an  appeal  is  set  down  within  a  certain 
specified  time. 

Action  and  summons. 

This  was  an  action  by  a  purchaser  against  the 
vendors  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  a  business  together  with  the  business 
premises  and  goodwill. 

Subsequently  to  the  issue  of  the  writ  the  defend- 
ants, the  vendors,  took  out  a  summons  under  the 
Vendor  and  Purchaser  Act,  1874,  to  have  it  declared 
that  the  contract  was  not  binding  upon  them. 

Immediately  after  the  issue  of  the  writ  the  plaintiff 
registered  the  action  as  a  lis  pendens. 

Upon  the  action  and  summons  coming  on  by  order 
for  trial  and  hearing  together,  the  action  was  dis- 
missed with  costs,  and  no  order  was  made  on  the 
summons. 

Warrington,  O.C7.,and  Ingle  Joyce,  for  the  defend- 
ants.— The  defendants  ask  for  an  order  under  section 
2  of  30  &  31  Vict.  c.  47,  vacating  the  registration  of 
the  lis  pendens.  The  section  provides  that  the  order 
may  be  made  in  a  summary  way  on  petition  or  motion 
in  court,  or  by  summons  in  chambers.  The  time 
allowed  for  appeal  should  be  short,  and  the  order 
should  be  made  absolute  if  there  is  no  appeal  within 
that  time.  The  defendants  ask  for  an  o^er  nisi  as 
in  Pooley  v.  Bosanquet,  26  W.  R.  587,  7  Ch.  D.  541. 

[Kekewich,  J.,  referred  to  Strousberg  v.  M*Qregor, 

34  SOMCflTOBS'  JoXTBNAL  180.] 

(a.)  Reported  by  E.  J.  A.  Mobbison,  Esq.,  Bar- 
rister-at-Law. 


BensJiaw,  Q,C,,  and  Martelli,  for  the  plaintii^ 
asked  that  sufficient  time  should  be  given  for  appesl. 

Kekewich,  J.— I  make  an  order  that  if  by  thii 
day  fortnight  an  appeal  is  not  set  down,  the  regiitn- 
tion  wUl  be  vacated. 

Solicitors,  Pode  <!t  Robinson;  Donald  MacmiUan, 


Q.  B.  Div.  I  j^  2- 

(Day  and  Lawrance,  JJ.) ) 

BooEBS  {Appellant)  v,  Manohsstsb  PAGKOro  Go. 
(Respondents),  (a.) 

Factory  Acts — "  Factory  " — Bleaching  and  dyeing  worh 
— Processes  of  hooking,  lapping,  and  making  up  ati 
packing  cloth — Factory  and  Workshop  Act,  1878  (41 
<fc  42  Vict.  c.  16),  s.  93,  ScJiedule  IV.,  PaH  I.  (2). 

By  section  93  of  the  Factory  and  WorksTiop  Act,  1878» 
the  expression  **  non'textile  factory  '*  in  tfiai  Act  waM 
"  any  works,  warehouses,  ,  .  ,  or  places  "  Mmed  I'a 
Part  I.  of  the  4th  Schedule  to  the  Act,  which  inclada 
**  bleaching  and  dyeing  works — that  is  to  say,  anyprtmtn 
in  which  the  processes  o/ (inter  alia)  hooking,  lapping,aai 
making  up  and  packing  any  cloth,  .  .  .  or  any  cm 
or  more  of  such  or  any  process  incidental  thereto,  ore 
or  is  carried  on." 

The  respondents  carried  on  at  their  premises  the  afcw- 
named  processes  as  a  separate  business,  and  not  at 
incidental  to  the  business  of  bleaching  and  dyeing. 

Held,  that  the  respondents*  premises  were  a  '*wt- 
textile  factory  *'  within  the  definition  in  section  93  of  tk 
Act, 

Case  stated  by  a  stipendiary  magistrste  d 
Manchester. 

An  information  was  preferred  against  the  le^xA* 
dents  by  the  appelant,  a  factory  inspector,  clisrgim 
them  with  employing  a  young  person  in  their  fiofaiy 
after  8  p.m.,  contrary  to  the  provisions  of  the  FicfaiJ 
Acts. 

The  magistrate  held  that  the  respondents'  premiM 
were  not  a  factory  within  the  Acts  and  dismissed  Iki 
information  subject  to  this  case. 

The  facts  were  as  follows :  The  respondents  auoA 
on  at  their  premises  the  business  of  making-upMii 

Sacking,  which  consisted  exclusively  of  the  hooidii^ 
ipping,    making   up,    and    packing    of   doth  Ml 
exportation.      In   the  course  of   their  busineti  dta 
respondents  received  cloth  from  their  employers,  Ikl 
shipping  merchants,  in  the   finished    conditioo  li 
which  it  was  received  from  the  manofactaren.   Ol 
respondents  measured  and  cut  the  cloth  into  \m^ 
in  accordance  with  their  instructions  from  the  OMS^ 
chant  owner  of  the  doth.    These  lengths  were  M 
folded  in  different  ways  by  the  respondents,  soooii' 
ing  to  the  instructions  of  the  shipping  merohaM 
After  binding  or  stitching  the  ends  of   the  faH 
together  in  order  to  keep  them  straight,  the  eU 
was  made  up  into  parcels,  and  labels  descriptive  i 
the   contents  were  affixed  thereon.     A  numbv  d 
parcels  were   then  placed  together    and  hydndi 
pressure  was  applied  to  reduce  the  bulk.    All  tk 
processes  were  essential  processes  in  the 
business,     and    were    properly    called 
lapping,  miJdng  up,  and  pacting,"  and 
power  was  used  by  the  respondents  in  aid  of  smisi 
them,  but  none  of  the  processes   were  canaadl 
by  the  respondents  as   inddental   to   bleadung  ^ 
dyeing. 
All  the  processes  enumerated   in    Schedule  I^ 

(a.)  Reported  by  F.  O.  Bobinson,  £sq.,  Banifttf' 
at-Law. 
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High  Court.    Booxbs  (Afflt.)  v.  Manchester  Paokino  Co.  (Bsps.).— In  re  Gilbert.    High  Court. 


hrfc  I.,  seGtion  2,  of  the  Factory  and  Workshop  Act, 
1578,  are  frequently  carried  on  together  in  works 
wlddi  SFB  commonly  called  bleaching  and  dyeing 
vorb;  bat  some  of  the  processes,  and  in  particular 
"booking,  lapping,  making  np,  and  packing,''  are 
ibo  carried  on  as  separate  trades  by  different 
onployers.  One  or  more  of  these  processes  is  and  are 
carried  on  in  all  bleach  and  dyeworks. 

It  was  admitted  that  if  the  respondents'  premises 
were  within  the  Factory  Act,  1878,  a  young  person 
was  employed  there  contrary  to  the  provisions  of  the 
Act 

3%e  question  for  the  court  was  whether,  upon  these 
fMts,  the  respondents'  premises  were  a  factory 
within  section  93  of  the  Factory  and  Workshop  Act, 
1878. 

fiy  section  93  of  the  Factory  and  Workshop  Act, 
1878,  the  expression  "  factory ''  includes  both  textile 
and  non-terele  factories.  Bleadiing  and  dyeing 
works  shall  not  be  deemed  to  be  textile  factories. 
The  expression  "  non-textile  factory  "  means : 
"(1)  Any  works,  warehouses  ...  or  places 
named  in  Part  I.  of  the  fourth  Schedule  to  this  Act. 

"(3)  Also  any  premises  wherein  •  .  .  any 
asnual  labour  is  exercised  ...  in  or  incidental  to 
tiie  following  purposes,  or  any  of  them :  (c)  .  .  .  The 
sdipting  for  sale  of  any  article  and  wherein  .  .  . 
steam,  water,  or  other  mechanical  power  is  used  in 
•id  of  the  manufacturing  process  carried  on  there." 

Fourth  Schedule,  Part  I.,  non- textile  factories. 
[2}  "Bleaching  or  dyeing  works — that  is  to  say,  any 
pnmises  in  which  the  processes  of  bleaching,  beetling, 
lijeing,  ffialendaring,  finishing,  hooking,  lapping,  and 
BsUiig  up  and  packing  any  yam  or  doth  of  any 
Bsterial,  or  the  dressing  or  finishing  of  lace,  or  any 
ne  or  more  of  such  processes,  or  any  process 
■ddental  thereto,  are  or  is  carried  out." 

8ir  Richard  Webster,  A.G.  (ff.  Sutton  with  him),  for 
he  appeilant. — ^Four  of  the  processes  mentioned  in 
be  clause  in  Schedule  IV.,  Part  I.,  which  defines 
twiohmg  and  dyeing  works,  are  carried  on  in  the 
ymdcnts'  premises,  and  the  premises  are  therefore 
iactory  to  which  the  Act  appUes,  and  the  magis- 
Brte  ought  to  have  convicted  the  respondents. 
He  referred  to  Howarth  v.  Coles,  12  C.  B.  K.  S. 
B,  11  W.  B.  C.  L.  Dig.  78. 

Ifuarua  Langden,  for  the  respondents.  —  The 
teiaion  of  the  magistrate  was  right.  The  respon- 
Ata'  premises  are  not  bleaching  and  dyeing  works. 
\  maj  be  that  the  processes  carried  on  in  the 
■iness  of  the  respondents  are  also  carried  on  in 
nching  and  dyeing  works,  but  in  the  respondents' 
Is  those  processes  constitute  the  entire  business 
hieh  is  quite  distinct  from  the  business  of  bleaching 
A  dyeing.  The  words  on  the  Schedule ''any  one 
re  of  such  processes,  or  any  process  incidental 
»"  show  that  it  is  only  when  the  particular 
is  carried  on  as  incidental  to  bleaching  or 
ring  that  the  premises  came  within  the  definition 
a  •'  factory." 

)at,  J. — I  sun  clearly  of  opinion  that  the  con- 
ptMk  urged  on  behalf  of  the  appellant  in  this  case 
tf^ht,  and  that  the  appeal  must  be  allowed. 
non  93  aays  that  the  expression  <*  non-textile 
^Dvy"  in  the  Act  means  **any  works,  warehouse, 
iace«»  milLs,  foundries,  or  places"  mentioned  in 
1 1,  of  the  fourth  Schedule  to  the  Act.  I  am 
ined  to  think  that  the  respondents'  premises  are 
ft  wrsurehonse  in  the  ordinary  sense  of  the  word, 
thi^  are  certainly  **  works"  and  also  a  '*  place." 
A  when  yon  turn  to  the  Schedule  in  question,  you 
.  bleaching  and  dyeing  works  defined  as  any  pre- 
m  where  certain  named  processes  are  carried  on. 


Now,  four  of  these  processes  are  in  fact  carried  on 
in  the  respondents'  premises.  To  my  mind  that  is 
quite  sufficient  to  bring  the  respondents'  premises 
within  the  definition  of  bleaching  and  dyeing  works. 
The  case  must  go  back  to  be  dealt  with  by  the 
magistrate. 

Lawrange,  J. — I  entirely  agree. 

Appeal  allowed;  case  remitted  to  the  magisirates. 

Solicitor  for  the  appellant.  Solicitor  to  the  Treasury. 

Solicitors  for  the  respondents,  Pritchard,  Englefield, 
&  Co,,  for  Hill  <k  Doughty,  Manchestsr. 


IN   BANKEUPTCY. 


Q.  B.  Div. 
(Wright, 


Jjoi  ^«-7,is. 

In  re  GiLBEET. 
Ex  parte  GiLBBET.  (a.) 

Bankruptcy '-Insolvent  testator — Debt  due  to  executor — 
Retainer  in  specie  —  Administration  order ^Banh" 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  125,  sub- 
sections 1-9. 

Where  an  executor  is  a  creditor  of  the  testator  for  a 
larger  amount  than  the  wTwle  value  of  the  estate,  he  is 
entitled  to  retain  the  whole  estate  {with  the  possible  excep- 
tion of  outstandiiig  book  debts),  without  realizing  it,  in 
satisfaction  of  his  claim. 

Motion  by  Mrs.  Laura  GHlbert,  the  widow  and 
executrix  of  H.  F.  Gilbert,  for  an  order  that  the 
trustee  of  the  estate  of  the  said  H.  F.  Gilbert,  under 
an  administration  made  pursuant  to  section  125  of 
the  Bankruptcy  Act,  1883,  do  deliver  up  to  the  appli- 
cant all  the  property  of  the  deceased  taken  possession 
of  by  him  as  trustee  under  such  adoiinistration  order* 

At  the  time  o|  his  death  H.  F.  Gilbert  owed  Mrs. 
Gilbert  £870,  and  owed  other  creditors  about  £800. 
Mrs.  (Hlbert  proved  his  will  as  executrix  and  valued 
the  estate,  which  consisted  of  the  goodwill  and  stock- 
in-trade  of  a  business  and  some  book  debts,  at  £292, 
and  exercising  her  right  as  executrix  she  retained 
the  whole  estate  in  specie  to  go  towards  the  satisfac- 
tion of  her  debt. 

Subsequentiy  to  such  retainer  a  creditor  presented 
a  petition  against  the  estate  of  H.  F.  Gilbert  under 
section  125  of  the  Bankruptcy  Act,  1883,  upon  which 
an  order  was  made  for  the  administration  of  the 
estate  in  bankruptcy.  A  trustee  was  appointed 
under  this  order  who  took  possession  of  the  estate, 
whereupon  Mrs.  Gilbert  launched  the  present  motion. 

T.  M,  Stevens,  for  Mrs.  Gilbert.— This  property 
was  already  retained  by  Mrs.  (Hlbert,  and  notice  of 
such  retainer  was  given  to  the  petitioning  creditors 
before  they  presented  their  petition,  therefore  it  did 
not  form  any  part  of  the  assets  of  the  deceased  insol- 
vent at  the  date  when  the  petition  was  presented. 
The  total  estate  being  smaller  than  the  debt  due  to 
Mrs.  Gilbert  she  was  entitled  to  retain  it  in  specie 
without  realization :  Williams  on  Executors,  9th  ed., 
p.  668 ;  Woodward  v.  Darcy,  1  Plowden  184 ;  EllioU  ▼. 
Kempt  7  M.  &  W.  306. 

Carrington,  for  the  trustee. — ^Mrs.  Gilbert  had  no 
right  to  retain  in  specie,  she  should  have  sold  the 
goods  and  paid  herself  with  the  money  arising  from 
the  sale :  Chapman  v.  Turner,  9  Mod.  268.  Book 
debts  not  collected  by  a  testator  in  his  lifetime  can- 
not be  retained  by  his    executor  :  In  re  Compton, 

(a.)  Reported  by  P.  M.  Feancke,  Esq.,  Barrister- 
at-Law. 
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High  Ooubt. 


In  re  Gilbert.— In  re  Cole. 


High  Couir. 


Norton  v.  Compton,  30  Gh.  D.  15,  and  I  submit  that 
the  8tock-in-txiide  and  lease  of  the  business  premises 
should  be  on  the  same  footing. 

T,  M,  Stevens,  in  reply,  stated  that  Mrs.  Gilbert 
made  no  claim  to  the  book  debts. 

Wright,  J. — ^This  is  a  curious  question  to  decide, 
and  it  is  strange  that  there  is  so  little  authority  upon 
it.  The  testator  died  in  September,  1897,  owing  his 
wife  about  £870.  After  his  death  his  wife,  who  was 
his  executrix,  took  possession  of  his  house  and  stock- 
in-trade,  and  carried  on  the  business  as  before  as  her 
own.  She  kept  possession  of  the  furniture  and 
collected  some  of  the  book  debts,  and  the  value  of 
the  whole  estate  is  stated  by  her  at  an  amount  far 
less  than  the  sum  owing  to  her,  and  that  statement  is 
not  challenged  by  the  trustee.  Whilst  she  was  in 
possession  of  the  estate  some  of  the  other  creditors 
put  questions  to  her,  and  she  went  to  her  solicitor, 
and  was  advised  by  him  that  she  was  entitled  to 
retain  the  estate  in  payment  of  her  debt;  and  it 
seems  to  me  that  if  she  had  a  right  to  retain,  her 
solicitor's  letter  of  the  21st  of  September  is  sufficient 
evidence  of  her  election  to  retain.  Three  weeks 
afterwards  the  trustee  appointed  under  the  adminis- 
tration order  came  and  claimed  possession  of  the 
house  and  business,  and  after  some  demur  she  gave 
up  possession  to  him.  But  this  makes  no  difference, 
because,  according  to  the  authorities  collected  in 
Williams  on  Executors,  9th  ed.,  p.  568,  if  the  inten- 
tion to  retain  is  declared  before  possession  is  taken 
by  the  trustee,  such  possession  does  not  affect  the 
executor's  right  of  retainer. 

The  question  therefore  is  reduced  to  one  of  law. 
First  it  is  said  on  behalf  of  the  executrix  that,  on  the 
death  of  the  testator,  she  being  both  executrix  and 
creditor,  the  result  was  that  the  estate  vested  in  her 
by  operation  of  law,  and  the  ancient  case  of  Wood- 
ward ▼.  Darcy  is  cited  as  an  authority  for  that  pro- 
position. That  case  is  mentioned  in  Williams  on 
Executors,  9th  ed.,  p.  568,  with  approval.  But  I  do 
not  think  it  necessary  in  this  case  to  decide  that 
point,  nor  do  I  think  it  desirable.  I  doubt  whether 
it  is  the  law  now  that  the  property  in  the  assets  is 
absolutely  altered  without  something  showing  assent 
or  approi)riation  by  the  executor.  But,  as  I  said,  I 
do  not  think  it  is  necessary  to  decide  that  point,  and 
I  am  glad  to  be  relieved  from  doing  it,  TOcause  on 
the  point  of  retainer  I  think  the  executrix  here  is 
entitled  to  all  the  estate.  It  is  said  she  cannot  retain 
the  assets  in  specie,  but  must  realize  the  assets — that 
is,  sell  them  before  she  can  pay  herself  by  exercising 
her  right  of  retainer.  If  the  assets  had  been  of  a 
greater  value  than  her  debt,  it  might  very  well  be  that 
she  was  not  entitled  to  retain  them  before  she  had 
reah*zed,  or  unless  she  had  clearly  appropriated  some 
specific  assets  in  payment  of  her  debt.  But  here 
the  assets  are  of  much  less  value  than  the  debt; 
and  it  seems  to  me,  in  the  absence  of  authority, 
it  would  not  be  reasoDable  to  hold  that  she 
was  bound  to  go  through  the  form  of  selling 
them  before  she  could  pay  herself.  There  is  no 
authority  that  she  ought  except  the  statement  in 
Chapman  v.  Turner,  But  that  report  is  most  un- 
satisfactory, and  does  not  accord  with  the  same  case 
as  reported  in  Yin.  Abr.  Exor.  D.  p.  72,  which  is  the 
only  report  referred  to  in  Williams  on  Executors.  In 
the  absence  of  such  authority,  therefore,  I  think  I 
ought  not  to  hold  that  the  executrix  is  bound  to 
realize  before  she  can  exercise  her  right  to  retain. 
My  judgment  is  confined  to  the  case  where  the  value 
of  the  whole  assets  is  less  than  the  debt  due  to  the 
executor.  I  should  have  felt  some  difficulty  as  to  the 
outstanding  book  debts  in  the  face  of  the  judgment 
of  Cotton,  L.  J.,  in  the  case  of  In  re  Compton,  but  I 


am  relieved  from  that  because  the  executrix  doei  not 
press  her  claim  to  them.  I  think  she  is  eotitlfld  U 
all  the  rest  of  the  estate.  I  see  no  reason  to  wptnte 
the  lease  of  the  premises  from  the  rest  of  the  usels. 
I  think  she  took  possession  of  the  leasehold  prasisM 
and  business  generally,  including  the  f aniitare  vA 
stock-in-trade.  Under  the  circumstanoes  there  will 
be  no  order  as  to  oosts. 

Solicitor  for  the  executrix,  W.  B.  Millar, 

Solicitors  for  the  trustee,  J,  N,  Mason  &  Co. 


Q.  B.  Div.  (  ,     .n 

( Wright  and  Bruce,  JJ.)  j  "^^  ^^ 

In  re  CoLfi. 
Ex  parte  ATTENBORorOH.  (a.) 

Bankruptcy — Practice — Application  to  set  aside  haak- 
ruptcy  notice — Adjournment — Bankruptcy  Ad^  18^ 
(46  <fc  47  Vict,  c,  52),  s,  4.  sub-section  1  (g)-BaBlr- 
ruptcy  Bales,  1886  and  1890,  rr,  138  (2),  139.  Formi 

No  adjournment  of  an  application  to  set  aside  a  bik-  \ 
ruptcy  notice  can  be  granted  if  the  debtor  does  not^  in  hh  | 
affidavit  in  support  of  the  application^  rely  on  the  tiatsr  I 
tory  grounds  for  setting  aside  a  bankruptcy  uofta— ni, 
*' that  he  has  a  counter-claimt  set-off^  or  crot9^mad\ 
which  equals  or  exceeds  the  amount  of  thejudgmaU  dS^ 
and  which  he  could  not  set  up  in  the  action  in  which  til 
judgment  was  obtained,**  \ 

Appeal  against  an  order  for  the  adjournment  of  si 
application  to  set  aside  a  bankruptcy  notice  made  If ! 
His  Honour  Judge  Bagshawe  in  the  county  ooaxt^i 
Brentford.  | 

A  bankruptcy  notice  in  the  usual  form  was  wnd 
upon  the  debtor  upon  the  20th  of  Deoembsr,  I99l» 
and  he  filed  an  afEdavit  intended  to  operate  as  tt 
application  to  set  aside  the  bankruptcy  notice.  Tki 
affidavit  contained  no  allegation  that  the  debtX: 
relied  on  the  statutory  grounds  for  setting  ande  s{ 
bankruptcy  notice — viz. :  *'  That  he  has  a  coaatar*! 
claim,  set-off,  or  cross-demand,  which  eqaals  or 
exceeds  the  amount  of  the  judgment  debt,  and  wiiiik| 
h&  cotdd  not  set  up  in  the  action  in  whu^  tkl^ 
judgment  was  obtained."  The  only  material  oon-j 
tention  in  the  affidavit  was,  that  friends  of  ^ 
debtor  were  willing  and  had  offered  to  pay  w 
jud^ent  creditor  the  amount  of  his  oebt 
receiving  from  him  certain  securities  which  he 
and  which  they  were  willing  to  hold  for  the  I 
of  the  persons  from  whom  the  creditor  took 
security ;  and  that  they  would  undertake  not  to 
with  the  security  pending  the  dedsion  in  %cetsm 
Chancery  action.  The  debtor  further  stated  th^hj 
was  persomJly  unable  to  pay  the  judgment  cn^i 
until  the  security  held  by  the  creditor  was  rsaiis^ 
when  he  could  pay  all  his  debts  in  folL  I 

On  reading  this  affidavit  the  judge  granted  ftl 
debtor  an  adjournment  of  his  application  to  set  aalj 
the  bankruptcy  notice. 

The  judgment  creditor  appealed.  j 

Herbert  Beed,  Q.C.  (C.  L.  Attenborough  with 
for  the  appellant. — ^This  application  onght  nok^ 
have  been  adjourned,  but  should  have  been  disoM 
for  the  affidavit  disclosed  none  of  the  gromidij 
which  alone  a  bankruptcy  notice  can  be  set  «■! 
In  re  Easton,  Ex  parte  Dixon^  10  Mozr.  111. 


Muir  Mackenzie  {Bonsey  with  him),  for  the     . 
dent.— By  section  105  (2)  of  the  Baakruptcr  ^ 


(a.)  Beported  by  P.  M.  Fbanckb,  Ssq.,  BarnM 
at*Law.  I 
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H.  OF  L. 

St.  Matthew,  Bethnal  Green,  Vestby,  v.  London  School  Boabd. 

U.  OF  L. 

1883,  "  the  oourt  may  at  any  time  adjourn  any 
prooeedingB  before  it  upon  such  terms,  if  any,  as  it 
may  think  fit  to  impose."  This  is  really  an  attempt 
to  interfere  with  the  discretion  of  the  judge. 

He  referred  to  In  re  Lord  Thurlotv,  Ex  parte  The 
Official  Receiver,  43  W.  B.  403,  [1895]  1  a  B.  724, 
and  In  re  Ktlday,  Ex  parte  Meston,  36  W.  B.  585. 

Herbert  Reed,  Q.C.,  was  not  called  upon  to  reply. 

Wright,  J. — This  appeal  raises  a  very  important 
point  of  practice.  In  my  opinion  the  safer  course  is 
to  adhere  to  the  literal  construction  of  the  Bank- 
ruptcy Act  and  Bnles.  It  is  agreed  that  the  bank- 
ruptcy notice  in  the  present  case  was  a  good  one. 
The  application  to  set  it  aside  does  not  come  within 
section  4,  sub-section  1  (jg),  of  the  Bankruptcy  Act, 
1883,  nor  within  the  terms  of  rule  138  (2),  or  of  rule 
138,  or  of  form  8 ;  nor  is  the  application  made  on  the 
gronnd  that  the  bankruptcy  notice  is  informal  and 
does  not  comply  with  the  requirements  of  the  Act ; 
nor  on  the  around  that  injustice  will  be  done  if  the 
creditor  is  idlowed  to  prooeed  under  the  notice,  bat 
only  on  the  ground  that  it  would  be  fair  and  right 
if  indulgence  were  granted  to  the  debtor,  so  as  to 
allow  him  time  to  make  the  proposed  arrangement. 
Bat  that  is  not  enough  to  justify  the  court  in  sup- 
porting this  order  for  an  adjournment.  The  power 
to  eet  aside  a  bankruptcy  notice  is  confined  to  the 
gronnds  mentioned  on  the  Act :  see  In  re  Ecuton,  Ex 
parte  Dixon,  and  In  re  Kelday,  Ex  parte  Meston,  The 
expremons  used  by  the  Court  of  Appeal  in  the  latter 
ease  go  a  long  way  to  show  that  there  ought  not  to 
be  an  adjournment,  unless  some  good  ground  is 
an^^geeted  for  setting  aside  the  bankruptcy  notice, 
and.  that  gronnd  ou^t  in  all  cases  to  be  shown  on 
the  affidavit  to  the  court  to  which  the  application  is 
made.  I  am  therefore  of  opinion  that  this  order 
i  wrongly  made  and  ought  to  be  set  aside. 

Bbuos,  J.,  oonourred. 

Solicitor  for  the  appellant,  8,  J.  Attenhorough. 

Solicitor  for  the  respondent,  G.  E.  BucknilL 


Nov.  26. 


Kom  G«  A. ) 
(England).  ] 

8t.  Maithbw,  Bsthnal  Gbebn,  Ybstby  v.  London 
School  Boabd.  (a.) 

MetropoliB — Drain — Sewer — Liability  to  repair — Ap' 
provtU  of  vestry  and  Metropolitan  Board  of  Works — 
Metropolis  Management  Act,  1855  (18  &  19  Vict,  c, 
120),  M.  68,  69,  74,  250^M€tropolis  Management 
Amendment  Act,  1862  (25  <0  26  Vict.  c.  102),  ss.  47, 
48,61. 

Jn  1866  the  owners  of  a  block  of  houses  laid  down  a 
certain  system  of  drainage,  whereby  the  houses  were 
drained  into  a  pipe  which  was  connected  with  a  sewer 
heUmging  to  the  vestry.  No  order  was  made  by  the 
wettry  for  this  purpose,  nor  had  the  approval  of  the 
M€iropolitan  Board  of  Works  been  obtained, 

Seld,  that  t?ie  pipe  wcu  a  sewer  vested  in  the  vestry, 
amd  rtpairahle  by  them, 

Dedeum  of  the  Court  of  Appeal,  ([1896]  2  Q,  B, 
319,  45  W.  R.  Dig.  99)  affirmed. 

ThoB  was  an  appeal  by  the  Vestry  from  a  decision 
of  the  Court  of  Appeal  (Lord  Esher,  M.B.,  and  A.  L. 

(a.)  Beported  by  C.  H.  Gbafton,  Esq^.,  Barrister- 
at-Law, 


Smith,  L.J.),  affirming  an  order  of  the  Qaeen*s 
Bench  Division. 

In  1866  the  owner  of  certain  houses  in  Tyrrell- street, 
in  the  parish  of  St.  Matthew,  Bethnal  Green,  laid 
down  a  system  of  drainage  which  discharged  the 
sewage  from  the  several  houses  into  a  pipe  which  was 
connected  with  a  sewer  belonging  to  the  vestry  in 
Turin- street.  There  was  no  evidence  of  any  notice 
by  the  owner  to  the  vestry  for  permission  to  construct 
the  works,  or  that  the  Metropolitan  Board  of  Works 
had  given  their  sanction  thereto. 

The  school  board  acquired  the  site  in  1894,  and 
called  upon  the  appellants  to  repair  the  pipe.  The 
vestry  declined  to  do  so,  whereupon  the  school  board 
obtained  a  ruU  nisi  for  a  mandamus  ordering  the 
vestry  to  repair.  This  rule  was  made  absolute  by 
the  Queen's  Bench  Division,  and  affirmed  by  the 
Court  of  Appeal. 

Sir  E,  Clarke,  Q,C.,  and  Asquith,  Q.O.  {Beuen  with 
them),  for  the  appellants. 

Bosanquet,  Q,G,,  and  R,  Cunningham  Olen,  for 
respondents. 

Lord  Halbbxtbt,  L.C.— I  cannot  help  saying  that 
I  think  the  drcumstances  nnder  which  this  case 
comes  before  yonr  lordships  are  a  little  unsatisfactory 
in  this  respect,  that  I  thiu  we  have  not  all  the  facts 
we  might  have  had,  and  all  the  light  which  might 
have  been  thrown  on  the  position  of  affairs  by  a  more 
accurate  description  of  the  premises  in  resx>ect  of 
which  this  subject-matter  arises.  The  parties,  I 
think,  do  not  seem  to  have  sufficiently  regarded  the 
importance  of  having  the  whole  drainage  system 
before  your  lordships,  and  have  confined  their  atten- 
tion to  a  plan  which,  looking  at  it  by  itself,  is  I  think, 
a  littie  misleading.  But  now  that  the  matter  has 
been  explained  and  the  affidavits  carefully  looked 
into,  the  fact  appears  to  be  very  clear  that,  apart 
from  the  definitions  which  are  contained  in  the  Acts 
referred  to,  this  is  undoubtedly  what  everybody 
understood  to  be  and  called  a  sewer.  Assuming,  in 
the  nature  of  things,  there  is  a  distinction  between  a 
sewer  and  a  drain,  apart  from  that  which  the  Act  of 
Parliament  has  made,  I  have  always  understood  that 
a  Rutter  was  a  private  thing,  but  uiat  a  sewer  was  a 
pm>lic  thing,  to  serve  the  purposes  of  the  public ;  but 
the  word  ''drain"  appears  to  have  been  selected 
under  the  statute  in  order  to  make  that  distinction. 
Now,  as  a  matter  of  fact,  this  is  some  contrivance 
which,  apart  from  the  technical  meaninji^  of  the  word 
drain,  is  an  artificial  construction  which  carries  the 
sewage  of  a  very  hu:^  number  of  houses  into  a  pre- 
existing sewer  in  Turin- street ;  and,  first  of  all,  as  to 
a  question  of  fact,  I  cannot  entertain  the  smallest 
doubt  that  when  that  was  made,  by  whomsoever  it 
was  made,  everybody  in  the  neighbourhood — certainly 
the  surveyor  of  highways,  the  proper  officer  of  the 
vestry — ^must  have  perfeotiy  well  known  of  its  being 
done.  It  is  not  a  small  operation,  it  is  one  which 
must  have  been  done  certainly  with  public  notice  to 
everybody;  some  part  of  the  public  highway  must 
have  been  taken  up,  and  there  must  have  be^  con- 
siderable work,  I  should  think,  done  for  the  purpose 
of  connecting  that  with  what  is  admitted  on  all  hands 
to  be  an  old  sewer  in  Turin-street.  I  am  therefore 
clearly  of  opinion  that  the  inference  to  draw  is  that 
that  must  have  been  known  to  the  local  authorities. 

We  come  back  now  to  the  Act  of  Parliament.  If 
this  is  a  sewer  apart  from  what  has  been  described  as 
the  artificial  system  of  a  combined  drain,  it  is  im- 
possible to  avoid  on  the  construction  of  the  lan^-ige 
of  the  Act  of  Parliament  saying  that  it  is  vested  in  the 
vestry,  and  must  be  repaired  by  them.  There  are  two 
states  of  things  only,  so  far  as  I  see,  which  can 
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preTont  its  beinff  vested  in  the  vestry,  and  whioh,  if 
they  were  estabushed,  would,  I  think  (not  in  favoor 
of  the  private  proprietor,  but  rather  against  his  will), 
•dbjeot  to  certain  restrictions,  make  thuigs  which  may 
to  some  extent  serve  a  public  purpose  be  nevertheless 
repairable  by  the  private  owner  at  his  own  expense. 
One,  of  course,  is,  naturally  and  justly,  where  the 
work  only  applies  to  the  drainage  of  a  single  house. 
The  proprietor,  of  course,  must  connect  his  private 
property  with  the  public  sewer,  and  must  make  and 
maintain  that  which  is  a  drain  into  the  public  sewer 
from  a  single  house.  Then,  secondly,  comes  an  addi- 
tional provision,  that  if  a  particular  Uock  of  houses — 
a  certain  number  of  houses — may  be  more  conveniently 
and  economically  drained  by  one  combined  system  or 
operation,  then  not  in  aid  of  the  proprietor,  but  rather 
as  imposing  an  additional  burden  on  him  (although  it 
is  in  one  sense  a  sewer  draining  more  than  one  house), 
nevertheless,  if  an  order  is  made  by  the  vestry  that 
there  shall  be  a  combined  operation  for  dnunine, 
notwithstanding  that  it  does  to  some  extent  fulfil 
what  I  will  caU  a  public  function,  it  is  to  remain  a 
drain,  and  therefore  be  repairable  by  the  private 
proprietor. 

It  is  not  denied  here  that  there  is  no  evidence  of 
any  such  order  making  this  by  combined  operation 
into  a  drain  and  not  a  sewer,  and  inasmuch  as  un- 
doubtedly the  fact  that  it  drains  more  than  one  house 
gets  rid  of  the  ordinary  meaning  of  the  word  "  drain,'' 
or  any  meaning  of  the  word  ''  drain,"  even  under  this 
Act  of  Ptirliament,  except  by  such  an  order,  it  is 
manifest  that  those  who  insist  on  its  being  a  drain  and 
not  a  sewer  must  establish  as  a  matter  of  proof  that 
such  an  order  of  the  vestry  has  been  made ;  and  I 
know  of  nothing  which  can  avoid  the  exigency  of  the 
Act  of  Parliament  impressing  upon  property  that 
particular  burden,  imless  an  order  of  the  vestry  be 
properly  made.  It  cannot  be  denied  that  there  is  no 
such  order,  and  I  for  one  decline  to  draw  the  inference 
of  fact  that  any  such  order  was  made,  because  I  do 
not  believe  it  was  made,  and  no  one,  I  think,  ought  to 
draw  an  inference  contrary  to  what  they  believe  to  be 
the  fact. 

Then  it  is  said  the  vestry  themselves  would  have  no 
authority  to  complete  this  drain  without  the  sanction 
of  the  Metropolitan  Board  of  Works.  As  to  that,  it 
depends,  to  my  mind,  on  totally  different  considera- 
tions to  those  which  I  have  been  putting,  because 
in  that  case  the  vestry,  if  they  did  it,  would  be  in 
one  way  neglecting  the  duty  cast  upon  them  by  the 
Act  of  Parliameiit.  From  the  description  of  these 
houses  which  has  been  given  by  some  of  the  witnesses, 
they  were,  in  their  former  condition,  certainly 
calculated  to  be  very  deleterious  to  the  health  of  the 
inhabitants  generally.  The  cesspools  were  imme- 
diately behind  these  houses,  the  liquid  slops  drained 
into  the  street,  and  no  one  could  doubt  that,  invested 
as  the.  vestry  were  with  the  power  of  insisting  on 
what  was  necessary  for  the  health  and  comfort  of  the 
inhabitants,  it  was  their  duty  in  some  way  or  other 
to  provide  for  the  drainage  of  these  different  houses. 
-  Now,  what  we  know  as  a  fact  is,  that  the  drainage 
was  altered  from  the  system  which  had  been  pre- 
viously pursued,  and  that  at  a  date  which  is  variously 
stated  as  from  thirty  to  forty  years  ago,  the  cesspools 
were  filled  up,  and  this  long  line  of  conduit  con- 
structed, which  got  into  the  sewer  in  Turin- street. 
I  should  myself  draw  the  inference  that  that  was 
done  either  by  the  vestry  itself  or  by  some  other 
person,  very  likely  by  agreement  between  the  vestry 
and  the  proprietor,  each  of  them  desirous,  the  one  of 
making  the  house  convenient  and  habitable,  and  the 
vestry,  in  fulfilment  of  their  dutv  to  provide  for  the 
health  and  sanitation  of  the  inhabitants  of  their 
distiicf ,  and  by  wbomtioever  it  was  done  it  was  done. 


It  is  said  the  vestiT  themselves  would  not  baT«  tbe 
power  to  do  that  without  the  authority  of  tbe  bosid 
of  works.  I  will  assume  for  this  purpose  tbst  ss  t 
regular  and  proper  course  of  procedure  they  ou^t  to 
have  recdvea  the  sanction  of  the  Metropoiitaa  nond 
of  Works ;  but  if  they  did  not  receive  it,  I  tlmik  it 
cannot  be  said,  although  they  ware  not  folfflling  Oar 
strict  ministerial  duty,  that  it  was  unlawful  Thsjr 
were  providing  for  a  duty  which  they  ought  to 
discharge,  and  they  ought  to  have  eiven  notioe  sod 
got  the  sanction  in  wkt  sense  of  the  Metropolitu 
Board  of  Works.  I  should  have  supposed  it  wonid 
be  necessarv  to  presume  they  did  get  the  ssnotkmol 
the  auUionty,  but  perhaps  not  in  the  Tegolarwiy; 
but  the  fact  remains  that  somethiog  ot  o&er  w« 
done.  Now,  what  was  done  at  a  distanoe  of  brtwesi 
thirty  and  forty  years  ago,  if  it  were  done  fay  tin 
vestry  and  by  the  authority  of  tbe  Metiopdxtai 
Board  of  Works,  was  lawfully  and  properly  dou; 
and  inasmuch  as  there  were  ample  powers  of  iniar^ 
ference,  as  counsel  for  the  respondents  hai  shown, 
to  prevent  its  being  done  if  it  was  nnlawfsl 
in  tne  sense  in  whicm  I  have  described  the  woid 
"unlawful,"  and  no  such  interference  was  s?« 
suggested,  though  from  the  nature  of  the  thing  dooB 
it  was  necessanly  a  thing  which  must  hains  Ims  j 
known  and  publicly  known  to  the  authoritiei,  I  - 
should  come  to  the  conclusion  that  it  was  done  wilk  | 
the  sanction  and  authori^  both  of  the  vestry  and  ihl  | 
Metropolitan  Board  of  Works. 

It  seems  to  me,  therefore  that  one  has  ezhanstei 
the  whole  ground.  It  must  be  either  a  sewer  or  i 
private  drain.  I  have  pointed  out  what  i^pean  ts  i 
me  to  be  a  fatal  blot  in  uie  effort  to  make  it  a  priTSti.: 
drain.  Therefore  the  only  other  alternative  is  that  1 
must  be  a  sewer,  and,  if  so,  it  follows  that  it  mmt  W 
repairable  by  the  proper  local  authority. 

i  think,  therefore,  a  mandamus  ought  to  ime,  wA 
that  this  judgment  ought  to  be  affirmed. 

Lord  HBB80H£Lt. — I  am  of  the  same  opinion.  IhH 
sewer  as  to  which  this  question  arises  clearly  coMi| 
within  the  definition  of  a  sewer  contained  in  the  AiA 
of  1855  unless  it  be  shown  that  it  is  taken  out  of 
definition  by  being  within  the  defiuitton  of 
That  can  only  be  shown  if  it  be  shown  that  it 
constructed  by  reason  of  an  order  of  the  vestry  n 
the  provisions  of  section  74.  How  far,  if  the  ooa-f 
struction  of  a  sewer  had  been  illegal  unless  by  viitM 
of  such  order — ^how  far,  in  that  case,  in  view  of  IM 
time  that  has  elapsed,  it  would  be  right  to  presumetf 
order,  it  is  not  necessary  to  inquire.  It  is  perfeo^ 
manifest  that  such  an  order  is  not  the  only  w'^T.^ 
which  this  sewer  could  be  leg^y  made.  I  tkial 
there  is  strong  evidence  that  no  such  order 
because  the  order  is  a  thing  of  which 
a  record  would  almost  certainly  have  been 
Therefore  I  think  it  is  not  shown,  and  there 
no  ground  for  assuming,  that  this  combination 
made  by  any  order  of  the  vestry.  If  so,  it  is  a 
within  the  meaning  of  the  Act.  Then  seotum  i 
provides  that  all  sewers  thereafter  to  be  mads  Am 
be  vested  in  the  vestry.  It  is  not  disputed  that  if  d 
sewer  is  vested  in  the  vestry  it  is  repairable  by  tf 
vestry.  Therefore,  the  only  question  is  whether  iti 
so  vested.  The  words  are  absolutely  wide  and  « 
limited — "  All  sewers  thereafter  to  be  made  *' ;  aadi 
is  only  sought  to  cut  that  down  by  su^gBsting  thati 
must  mean  all  sewers  lawfully  made.  First  of  a]I,i 
is  said  that  this  sewer  could  not  be  lawfully 
without  the  sanction  of  the  vestry  to  its  conn 
with  their  drainage  system,  and  further  without 
approval  of  the  Metropolitan  Board  of  Works.  * 
only  evidence  on  the  subject  of  whether  there 
sanction  and  approval  is  an  affidavit  by  a  gmiltm0t^ 
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who  has  been  yestry  olerk  ainoe  1884,  in  whioh  be 
■ays  he  can  find  no  record  eitber  of  sanction  or 
application  to  tbe  Metropolitan  Board  of  Works  in 
the  Testry  records.  I  do  not  think  that  that  is 
iofficient  to  justify  a  conclusion  that  this  drainage 
amfcTigeinent  connecting  with  tbe  Turin-street  sewer 
mm  (xuiBtmoted  without  any  suob  sanction  or  ap- 
proval as  tbe  statute  refers  to. 

I  think  that  when  you  have  such  a  sewer  as  this 
draming  this  street,  existing  for  thirty  years  and 
more,  and  especially  in  view  of  the  fact  that  there  is 
power  in  tbe  vestry  for  the  health  of  the  neighbour- 
hood   to   compel   owners  having  houses  within   a 
hundred  feet  of  the  sewer  to  drun  into  that  sewer, 
and  that,  therefore,  there  was  power  in  the  vestry  to 
insist  on  the  owners  of  these  houses  in  Terrell-street, 
or  at  all  events  such  of  them  as  were  withm  a  hundred 
feet  of  Turin-street,  draining  into  the  Turin-street 
sewer,  each  by  a  separate  drain,  which  obviously 
under  tbe  circumstances  would  be  very  inconvenient, 
there  is  ev^  reason  for  supposing  that  the  vestry 
would  sanction  a  combined  system  of  drainage,  which 
ooold  drain  not  only  the  houses  in  Tyrrell-street,  which 
they  could  have  compelled  tiie  proprietors  to  drain  into 
the  Turin-street  sewer,  but  also  the  general  row  of 
houses,  which  it  might  well  have  been  tiiought  it  was 
to  the  advantage  of  the  neighbourhood  should  be  so 
drained,  and  which,  perhaps,  there  were  no  means  of 
compelling  the  drains geof,  m  so  far  as  they  were  beyond 
a  hundred  feet  of  tbe  Turin- street  sewer,  so  far  as  we 
knovr.    I  therefore  think  there  is  in  this  case  good 
ffTonnd  for  presuming  that  the  connection  of  this  sewer 
draining  the  houses  in  Tyrrell-street  with  the  sewer  in 
Turin -street  received  the  sanction  of  the  vestry,  and 
in  the  absence  of  any  distinct  evidence  to  the  contoary, 
receiTcd  the  sanction  of  the  Metropolitan  Board  of 
Works.    But  even  if  that  could  not  be  made  out,  I  do 
not  think  it  would  follow,  if  the  sanction  of  the  vestry 
was  g;iven,  that  the  sewer  could  be  held  not  to  be  a 
sewer  within   the   meaning   of  section  68,  merely 
beoaose  the  vestry  had  failed  to  perform  their  statu- 
tory   duty  of   first   submitting   the   plans   to   the 
Metropolitan  Board  of  Works,  and  ootaining  their 
sanction.    It  is  quite  true  that  the  statute  of  1855 
says  that  no  new  sewer  is  to  be   made.      I  think 
that  means  *'  made  by  the  vestry  "  without  the  sanc- 
tion of  tbe  Metropolitan  Board  of  Works.    But  the 
Act  of  1862  carries  it  further,  and  says  that  no  peisou 
other  than  the  vestiy  shall  make  a  sewer  without  the 
sanction  of   the  vestry,  and  the  vestry  shall    not 
ssnctioD  the  construction  of  such  sewer  without  the 
approvsl  of  the  Metropolitan  Board  of  Works.    But 
it  does  not  follow  that  because  the  requisite  sanctions 
have  not  been  obtained  the  construction  is  not  a 
sewer.    The  statute  does  not  say,  *'  all  sewers  here- 
after constructed  with  the  sanctions  and  approvals 
required  by  this  Act."    If  it  did,  of  course  the  matter 
would  have  been  clear,  that  unless  such  sanction  or 
approval  had  been  given,  or  was  to  be  presumed  to  have 
been  given,  the  construction  could  not  be  termed  a 
i>ewer  within  the   meaning   of   the  Act     But  the 
T  legislature  has  not  said  tiiat.    Of  course  there  are 
many  instances  in  which  certain  assents  are  requisite, 
and  tiie  failure  to  procure  those  assents  may  be  a 
wrongful  act  on  the  part  of  those  who  ought  to  have 
obtained  them;  but,  nevertheless,  the  thing  when 
done  is  none  tbe  less  done  and  regarded  as  a  matter 
•whkh.  cannot  be  treated  as  absolutely  void  and  a 
nolltty  because  the  requisite  assents  have  not  been 
obtained.    So  here,  I  think,  when  one  looks  at  the 
very  words  of  the  Act  of  1862  itself,  it  speaks  of  the 
thing  as  to  which  the  assents  are  to  be  obtained  as  a 
sewer,  and  in  the  language  of  this  legislation  I  thiuk 
that  it  is  none  the  less  a  sewer  within  the  meaning  (»f 
tbe  Act,  even  although  that  sewer  may  have  cuui*- 


into  existence  without  certain  assents  and  approvals 
which  as  between  public  bodies  the  statute  requires. 
For  these  reasons  I  think  the  judgment  appealed 
from  ought  to  be  affirmed. 

Lord  MoB&is. — I  agree. 

Lord  Shand.— I  also  concur. 

Appeal  diamissed. 

Solicitor  for  the  appellants,  B.  Vos8» 

Solicitor  for  the  respondents,  (7.  E.  Mortimer. 


March  9. 


Court  Of  Appeal. 

From  Chan.  Div.  \ 

(Lindley,  M.R.,  and  Rigbyand  / 

Yaughan  Williams,  L.JJ.)     ) 

South  Hktton  Coal  Co.  (Limitbd)  v.  Haswell, 
Shotton,  and  Easinoton  Coal  akd  Cokb  Co. 
(Ldotbd).  (a.) 

Contract — Sale    by  private  treaty — Tender — **  Highest 
net  tender" 

The  liquidator  of  the  ff,  Co.  {in  liquidation)  offered 
for  sale  certain  royalties  on  coal  measures,  and  under ^ 
took  to  accept  the  "  highest  net  tender  *'  he  received.  The 
8,  Co.t  by  their  agents^  offered  such  a  sum  as  would' 
'*  exceed  by  £200  the  amount  offered  by  the  other  in- 
tending  purchaser.** 

Held,  that  such  an  offer  did  not  amount  to  a  tender  at 
all,  and  was  therefore  not  binding  on  the  liquidator. 

Appeal  by  the  plaintiff  company  from  a  decision  of 
North,  J. 

The  action  was  brought  for  specific  performance 
of  an  alleged  contract  by  the  defendant  company 
(which  was  in  liquidation)  by  its  liquidator,  Mr. 
Holmes,  for  the  sale  to  the  plaintiff  company  of 
the  Easington  and  Undersea  royalties  on  coal 
measures  which  were  leased  to  the  defendant 
company.  The  defendant  company  was  also  lessee  of 
the  Pespool  royalties.  The  defendants  were  the 
comiHmy,  the  liquidator,  and  Mr.  Barwiok,  a  rival 
purchaser.  The  hquidator  was  in  negotiation  both 
with  the  plaintiff  company  and  Mr.  Bar  wick  for  the 
sale  of  these  royalties,  and  proposed  that  scaled 
tenders  should  be  sent  in  to  be  opened  in  the  presence 
of  the  chairman  and  directors  of  the  defeodaot  com- 
pany; his  letter  concluded:  *'And  the  highest  net 
tender  I  receive  (all  other  things  beiog  equal  and 
satisfactory),  that  tender  I  will  at  once  accept.*' 

Mr.  Barwick's  tender  was  as  follows:  **  I  hereby 
offer  you  the  sum  of  £31,000  for  the  compauy's  iut<>rest 
in  the  Easington  and  Undersea  royalties,  and  in 
addition  I  agree  to  indemnify  you  and  the  company 
against  all  claims  and  liabilities  under  the  Pespool 
lease,  ti^dng  an  assignment  of  the  same  as  from  M>y, 
1896,  and  repaying  the  £1,000  already  paid  by  the 
Messrs.  Lamb."  The  tender  by  the  plaintiffs'  agents 
was:  "Bef erring  to  previous  negotiations,  we,  on 
behalf  of  the  South  Hetton  Co.,  offer  for  these 
royalties  such  a  sum  as  will  exceed  by  £200  the 
amount  to-day  offered  for  them  by  the  other  intend- 
ing purchaser,  coupled  with  a  transfer  of  the  Pespool 
lease,  if  the  other  offer  be  on  that  footing."  The 
liquidator  accepted  Mr.  Barwick's  offer. 

^The  plaintiff  company  thereupon  brought  t'As 
action  on  the  ground  that  they  had  made  the 
highest  money  tender,  and  claimed  specific  per* 
formance  of  their  alleged  contract,  an  injunction 
to  restrain  the  completion  of  the  contract  with  M«*. 

(a.)  Reported  by  W.  Shalloboss  Gk)DDAKD,  Baq.. 
Burribtui-ttl-Luw. 
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Barwiok,  and  damages.  North,  J.,  on  motion  by 
the  two  defendants  to  strike  out  the  plainti£6s' 
statement  of  claim  on  the  ground  that  it  showed 
no  reasonable  cause  of  action,  came  to  the  con- 
clusion that  the  plaintiffs'  offer,  even  if  it  could  be 
considered  a  valia  tender,  did  not  fulfil  the  con<H- 
tion,  **  all  other  things  being  equal  and  satisfactory," 
and  accordingly  struck  out  the  statement  of  claim 
and  dismissed  the  action. 

The  plaintiff  company  appealed. 

Swinfen  Eady,  Q,C,,  and  Clarey  for  the  appel- 
lants.— North,  J.,  was  wrong  in  treating  the  state- 
ment of  claim  as  demurrable,  and  striking  it  out.  If 
a  person  invites  tenders  only,  he  is  not  bound  to 
accept  the  highest,  but  if  he  agrees  to  accept  the 
highest,  then  as  soon  as  a  tender  is  sent  in  a  binding 
contract  is  at  once  made.  The  object  of  tenders  is  to 
get  the  highest  price  any  purchaser  will  give ;  they 
are  not  necessarily  intended  to  be  the    means  of 

fetting  independent  valuations.  [Lindley,  M.R. — 
upposing  Mr.  Bar  wick's  offer  had  been  a  ridicu- 
lously small  one,  then  you  would  have  got  the  property 
at  an  absurdly  low  figure.]  [Yattohan  WnjJAMS, 
L.J. — Suppose  a  man  instructs  an  auctioneer  at  a 
sale,  and  says,  ''  I  want  so-and-so,  and  will  give  £1 
more  than  the  highest  bidder  for  that  article " ;  if 
the  autioneer  knows  his  business,  he  will  refuse  any 
such  instructions,  and  will  say.  "  No,  give  me  a 
limit  and  I  will  accept  your  instructions."  If  he 
took  the  first  instructions,  it  would  be  a  fraud  on 
everybody  in  the  room,  and  the  penultimate  bidder 
would  be  the  realpurchaser.]  The  fair  meaning  of 
our  letter  is,  **  We  are  prepared  to  take  over  the 
Pespool  lease  on  the  same  terms  as  Mi,  Barwick  has 
offered,  if  he  has  offered  any." 

CozenS'Hardy,  Q,0.,  Vernon  Smith,  Q»G,t  and  Mick^ 
Um,  for  the  defendant  company  and  the  liquidator, 
and  Younger^  for  Mr.  Barwick,  were  not  called  upon. 

LnsDLEY,  M.B. — ^Looking  at  this  case  as  a  suit  for 
specific  performance  I  confess  that  I  am  rather 
startled.  I  think  that  it  is  a  little  grotesque,  but 
looking  at  it  as  an  action  for  damages,  perhaps  there 
is  more  in  it.  The  plaintiffs  claim  specific  perform- 
ance, and,  if  they  cannot  get  it,  damages.  It  appears 
to  me  that  there  are  two  very  short  answers  to  their 
case.  With  regard  to  tiie  correspondence  I  lay  aside 
all  questions  of  the  Statute  of  Frauds.  I  assume  that 
these  letters  written  to  Mr.  Barwick  and  shown  to 
the  plaintiffs'  agents  are  to  be  treated  as  letters 
signed  by  Mr.  Holmes  and  addressed  to  the  plaintiffs 
themselves,  and  I  will  deal  with  it  entirely  on  that 
footing.  [His  lordship  stated  the  facts  shortly,  and 
continued:]  Then  I  will  assume,  to  cut  it  short, 
that  the  correspondence  to  which  I  have  referred 
residts  in  a  letter  written  by  the  liquidator  to  the 
present  plaintiffs,  saying  that  the  liquidator  will 
aoc^t  me  highest  net  money  tender  which  he 
receives,  all  other  things  being  equal  and  satis- 
factory. I  do  not  gather  that  it  was  part  of  the 
bargain  or  arrangement  that  nobody  else  should  be 
at  liberty  to  tender.  I  suppose  that  anybody  might 
have  tendered,  and  the  liquidator  would  lumlly  be 
discharging  his  dutv  as  liquidator  if  he  ignored 
tenders  which  were  beneficial  to  the  company.  Mr. 
Barwick  sends  in  a  tender,  an  offer  of  £31,000  for 
the  company's  interest  in  the  Easington  and  Under- 
sea royalties,  and  in  addition  says,  '*  I  agree  to 
indemnify  you  and  the  company  against  all  aK'"*'^ 
and  liabilities  under  the  Pespool  lease,  taking  an 
assignment  of  the  same  as  from  May,  1896,'*  and 
repaying  a  sum  of  £1,000,  which  was  arrears  of  rent 
and  royalties.    That  is  definite  enough. 

Now,  the  plaintiffs  write  tiiis  letter— I  will  not  call 
it  anything  for  the  present  but  i^  letter— to   9ir, 


Holmes,    the    liquidator:    ''Referring  to  prenooi 
negotiations "  —  there  had   been  negotiatuuis,  and 
those  negotiations  related  not  only  to  the  sua  to  bi 
paid  down,  but  also  to  taking  over  the  Pespool 
property  as  from  May,  1896 — "  referring  to  prsfioiu 
negotiations,  we,  on  behalf  of  the  plaintiffs,  offer  for 
these  royalties  (that  is,  the  Easington  and  UodoiMi 
royalties)  such  a  sum  as  will  exceed  by  £200  tfas 
amount  to-day  offered  for  them  by  the  other  pro* 
posing  purchaser  " — who  is  Mr.  Barwiok,  not  inj 
third,  fourth,  fifth,  or  twentieth  person  who  migkl  i 
make  a  proposal — '<  coupled  with  a  trdosfar  of  tftl 
Pespool  lease  if  the  other  offer  be  upon  that  f ootingi* 
Now,  what  does  that  mean  ?    I  have  not  the  BliKfatdl J 
doubt  that  if  the  liquidat  >r  had  accepted  this  offari^ 
would  have  been  open  to  him  to  do  so,  and  tk^j 
plaintiff!  would  have  been  boaud  by  that  aooep-ia# 
of  their  offer.    I  say  nothing  about  what  Mr.  Btfwiflk' 
might  have  said,  but,  as  between  the  liquidator  lal 
the  plaintiffd,  the  liquidator  might  have  accepted  Unfe 
But  now  we  have  to  consider  whether  he  wasbovdl 
to  accept  it.    That  raises  two  quoitions:  Does  i 
fairly  answer  the  description  of  what  the  hqoiditaf 
had  bound  himself  to  accept  ?    In  other  woros,  do! 
it  answer  the  description  of  being  **  the  higfa««t  wA 
moneytender  I  receive  "  ?    It  appears  to  me  ohnosM 
not.   Whether  it  was  a  tender  at  all  depended  entafl 
not  upon  the  construction  of  the  letter,  bat  ml 
whether  other  people  tendered.    That  is  not  wM 
the    liquidator   wanted,  and  that    is  not  whs!  ■ 
bound  himself  to  accept  at  all.    He  says:  "flsB 
me  your  highest  net  money  tender,  and  I  mi  ooafllH 
it."    The  plaintiffs'  offer  is  merely  illusory.    It  SM 
not  answer  the  description  in  a   business  sen>Si| 
in  a  legal  sense.    I  do  not  think  that  the  liqiudifl 
was  under  the  slightest  obligation  to  aoc^  fl 
although  he  might  have  accepted  it.     I  think  dH 
we  should  be  encouraging  trickery  and  maldng  a  M 
bad  precedent  if  we  hdd  that  that  was  in  snyll 
sense  of  the  word  the  highest  net  money  teiH 
which  the  liquidator  had  bound  himself  to  aooqit  ■ 
do  not  accuse  these  gentlemen  of  trickery,  bat  if  fl 
said  that  this  letter  answered  the  description,  fl 
should  open  the  door  to  the  grossest  frauds,  notflj 
on  purchasers   but  on  vendors  too.     [His  lordiH 
then  dealt  with  another  point,  which  does  not  fl 
for  a  report,  and  oontinuea :]  I  think  that  botfapsH 
are  absolutely  fatal,  that  there  is  no  contract  at  fl 
and  that  North,  J.,  was  perfectly  justified  in^fl 
missing  the  action.    The  appeal  wul  be  disuiiH 
with  costs.  a 

BiGBY,  L.J. — I  am  quite  of  the  same  opinion  H 
I  will  not  repeat  what  the  Master  of  the  BoDb  J 
said.  The  only  observation  that  I  will  make  ii  iH 
it  appears  to  be  reasonably  clear  that  they  vevsM 
renewing  the  offer  as  to  the  transfer.  I  do  noilaj 
what  the  reference  to  the  **  previous  negotiatilH 
means,  but  they  intended  to  get  rid  of  that,  if  fl 
could.  If  their  competitor  had  not  offered  to  tdfl 
transfer  they  did  not  offer  a  transfer.  If  the  dl 
petitor  had  offered  to  take  a  transfer  as  frosi  fl 
date,  expressly  repudiating  the  past  liabilities  (£lj 
or  whatever  tiiey  might  be)  their  offer  meant  ijj 
I  do  not  see  how  it  is  possible  for  them  on  41 
ambiguous  words,  referring  to  "previous  negsfl 
tions  "  to  say  **  We  meant  that  if  anything  wasfl 
about  a  transfer  we  would  include  in  our  o^^| 
we  would  take  a  transfer  as  from  a  day  mentioBifl 

Vaughan  Williams,  L.  J.— -I  have  nothing  to  dl 

Appeal  dismiseed.  M 

SoUdtors,  Oroaeman^  Prichardf  CWissmam  Jt  h| 

for  Dees  &  Thompson,  Newcastle-on-Tyne ;  BUUrtM 

Roche;    E,  Flux  ik  let^dbiUer^   for   B^oU  ^  Stm 

Newci^t}e-on-Tyne,  ] 
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Frctn  Chan.  DIt.  \ 

(lindley,  M.R.,  and  Chitbr  and  [    Not.  30 ;  Dec.  2. 
Tanghan  Williams,  L.JJ.)     ) 

In  re  BowE. 
Pike  v.  Hamlyn.  (a.) 

WiU — Carutruetum — Erroneous  recited  of  indebiednesa — 
Legacy  '*  in  addition  to  ewma  owing, ^^ 

A  iakUriXy  who  wcu  sole  devisee  and  legatee  of  her 
husband^  bequeathed  to  her  grandniece  "the  sum  of 
£900  in  addition  to  the  sums  owing  to  her  from  my  late 
husbamPs  estate,**  In  Jact  there  were  no  **  sums 
owing  "  by  the  husband  other  than  two  sums  represented 
by  an  I  0  U  and  a  promissory  note,  which,  as  the  testa^ 
trix  knew,  he  had  given  to  the  grandniece  without  con- 
sidtratiofu 

Hddy  that  having  regard  to  the  fact  that  the  testatrix 
mu  the  universal  legatee  of  her  husband,  the  words  of 
her  wiU  amounted  to  an  additional  bequest  of  tJiose  two 


Decision  ofBjomee,  J.,  reversed. 
Construction  of  wills  containing  an  erroneous  recital 
of  indebtedness  discussed, 

AjogaaX  from  Bomer,  J. 

Tm  defendant,  Miss  Margaret  Ann  Hooper  Ham- 
lyn,  had  for  nine  years  prior  to  1895  resided  with  her 
gnadannt,  Mrs.  Mary  Ann  Bowe,  the  testatrix,  and 
Mr.  Sowe,  the  hnshand  of  Mrs.  M.  A.  Bowe.  Mr. 
and  Mrs.  Bowe  had  no  children.  They  were  old  and 
of  infirm  health,  and  the  defendant,  who  was  treated 
as  one  of  the  family,  attended  to  their  wants,  and 
reoesTed  a  salary  of  £8  a  year  for  so  doing. 

Mr.  Bowe  died  in  March,  1895,  having  by  his  will 
devised  and  bequeathed  all  his  real  and  personal 
property  to  Mrs.  Bowe,  whom  he  appointed  sole 
ezecatnx.  He  left  some  real  eBtate  and  personal 
uropeiiy  of  the  value  of  about  £3,000.  Subs^uentiy 
Mrs.  Bowe  made  her  will,  which  contained  this 
bequest:  ''I  bequeath  to  the  said  Margaret  Ann 
Hooper  Hamlyn  the  sum  of  £300  in  addition  to  the 
SUBS  owing  to  her  from  my  late  husband's  estate." 
The  will  contained  no  residuary  gift,  and  no 
direetion  to  p^ay  debts. 

Tbe  testatrix  died  in  April,  1895,  and  the  defen- 
danty  who  was  one  of  the  executors  appointed  by 
her,  nrored  her  will  in  June,  1895.  The  estate 
indnded  almost  no  property  other  than  that  left  to 
the  testatrix  by  her  husband. 

The  transactions  between  Mr.  Bowe  and  the  defen- 
dant to  which  the  testatrix  referred  were  as  follows : 

In  February,  1894,  Mr.  Bowe  had  given  the  defen- 
dant an  I OU  for  £500.  In  January,  1894,  hehad  given 
here  promissory  note  for  £500,  and  in  February,  1895, 
a  deposit  note  for  £500.  The  defendant  haa  some 
difieolty  in  cashing  the  deposit  note  owing  to  its 
defeslive  endorsement  by  Mr.  Bowe ;  but  afterwards 
hs  eoRseted  this  defect,  and  she  got  the  money.  The 
pramisBory  note  and  the  I  O  U  were  still  in  the 
dstadant's  hands,  and  had  not  been  cashed.  The 
tesfeslrix  when  she  made  her  will  knew  how  matters 
tlMB  stood.  It  was  admitted  that  both  documents  had 
been  given  as  ^[ifts  and  without  consideration, 
was  no  evidence  that  there  were  any  "  sums 
"to  the  defendant  from  Mr.  Bowe's  estate, 
those  words  were  taken  as  referring  to  the 
represented  by  the  I  O  U  and  the  pro- 
/note.  In  April,  1895,  the  plaintiff,  who,  as 
eoe  of  the  testatrix's  next-of-kin,  was  entitled,  if  the 
instniments  were  not  ralidly  given,  to  one- 
tmlfth  of  the  money  comprised  therein,  took  out  an 
^  summons,  by  which  he  nominally  claimed 


(e.)  Beported  by  B.  C.  Mackenzie,  Esq. ,  Barrister- 
at-Law. 


administration  of  the  testatrix's  estate,  but  in 
substance  sought  only  to  have  it  determined  whether 
the  defendant  could  treat  the  sums  of  £500  and  £500 
as  validly  bequeathed  to  her  by  the  testatrix. 

Bomer,  J.,  decided,  with  reluctance,  that  those  two 
sums  could  not  be  so  treated,  and  the  defendant 
appealed. 

Neville,  Q,0,,  and  Jenkins,  Q,0,,  for  tbe  appeal, 
cited  Aird  v.  Quick,  27  W.  B.  882,  12  Ch.  D.  291 ; 
Farrer  v.  St.  Catherine's  College,  21  W.  B,  643,  L.  B. 
16  Bq.  19 ;  and  Hall  v.  Lietch,  18  W.  B.  423,  L.  B.  9 
Bq.  376. 

Farwell,  Q-C,^  and  Stewart  Smith,  for  tbe  plaintiff, 
referred  to  Adams  v.  Adams,  1  Hare  537  ;  Jarman  on 
Wills,  chap.  xvii.  (5  ed.,  vol.  1,  pp.  491,  493);  In  re 
Taylor's  Estate,  Tomlin  v.  Underhay,  22  Ch.  D.  495, 
31  W.  B.  Dig.  153,  220;  and  Quihampton  v.  Going, 
24  W.  B.  917. 

Jenkins,  Q,C,,  replied. 

[VATTOHAir  Williams,  L.  J.,  referred  to  Whitfield  v. 
Clemment,  1  Mer.  402.] 

Cur,  adv,  vuU, 

Deo.  2. — ^LniBLET,  M.B. — ^This  is  an  appeal  from 
a  decision  of  Bomer,  J.,  and  the  question  turns 
entirely  upon  the  construction  of  a  very  short 
passage  in  a  very  short  will,  and  of  course,  on  the 
application  of  the  language  there  used  to  the  circum- 
stances with  which  we  have  to  deal.  [His  lordship 
stated  the  facts,  and  proceeded :]  Now  the  question 
arises,  What  is,  first,  the  true  construction,  and 
afterwards  the  effect,  of  this  short  bequest  P 

Bomer,  J.,  said  in  his  judgment :  '*  I  cannot  see,  in 
this  will,  that  there  is  any  bequest  or  legacy  of 
these  two  sums  " — that  is,  the  two  sums  of  £500 — 
*'  nor  do  I  find  that  it  amounts  to  more  than  this  : 
'  I,  the  testatrix,  being  under  the  erroneous  impres- 
sion that  these  are  binding  debts  on  my  testator's 
estate,  give  Margaret  Hamlyn  a  less  legacy  than  I 
otherwise  would.'  I  cannot  remedy  that."  Now, 
with  great  deference  to  the  learned  judge,  I  cannot 
adopt  that  view.  It  appears  to  me  that  when  the 
facts  are  known  we  can  find  here  language  which 
amounts  to  a  dear  legacy  of  £300  and  these  two  sums 
of  £500.  It  is  a  legacy  in  the  form  of  a  legacy  of 
A.  plus  B. — A.  in  addition  to  B.  Now,  if  a  testator 
makes  a  legacy  in  that  form,  and  is  in  a  position  to 
pay  legacy  B.  as  well  as  legacy  A.,  it  appears  to  me 
that  that  is  a  legacy  of  A.  and  B,,  and  of  B.  as  much 
as  A.  Of  course,  if  the  testator  is  not  in  a  position 
to  pay  legacy  B.  then  the  legacy  cannot  be  extended 
beyond  legacy  A.  In  this  case,  if  this  testatrix  had 
not  been  the  paymaster — if  she  had  not  succeeded 
to  her  husband's  assets,  and  was  not  in  a  position  to 
make  this  legacy  of  these  two  sums — of  course  this 
would  be  a  legacy  of  £300  only.  You  coidd  not 
read  it  as  a  legacy  of  anything  more.  But  being  the 
person  to  pay,  having  the  whole  property  in  her  own 
hands,  when  she  says  that  she  gives  her  grandniece 
£300  "  in  addition  to  "  the  sums  owing  to  her  from 
Mr.  Bowe's  estate,  the  intention  is  perroctly  plain  to 
my  mind,  and  you  cannot  miss  it.  What  she  intends 
is  that  out  of  her  estate,  which  she  has  obtained 
from  her  husband,  and  which  she  caUs  his  estate,  her 
grandniece  shall  have  those  two  sums  plus  the  £300. 
It  is,  in  other  words,  a  gift  of  £300  plus  what  she 
erroneously  describes  as  "the  sums  owing  to  her 
from  my  late  husband's  estate."  That  is  a  mere  falsa 
demonstratio.  It  is  perfectly  plain  that  tbe  testatrix 
intended  to  treat  these  sums  as  debts.  She  so 
describes  them.  She  treats  them  as  debts,  but  she  says 
that  thev  are  to  be  paid  out  of  her  estate.  That  is 
the  legal  effect  of  this  clause  when  you  come  to  look 
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at  if,  and  bear  in  mind  what  is  the  key  to  the  whole 
position — ^namely,  that  she  is  the  person  to  pay. 

Now,  Mr.  Fiirwell  made  a  point  about  the  deposit 
note  beiog  a  satisfaction  of  one  of  these  sums.  I 
do  not  think  thai  there  is  anything  in  that,  because 
it  is  a  mere  question  what  is  the  true  inference  to  be 
drawn  from  the  facts  as  they  are  known  to  us.  I 
do  not  dispute  that  primd  facie  if  I  send  a  person  a 
cheque  or  sive  him  a  promissory  note  I  am  supposed, 
if  nobody  knows  anything  more  about  it,  to  pay  him  a 
debt  or  to  constitute  a  loao,  or  even  possibly  to  make 
him  a  present.  But  we  have  a  great  deal  more  than 
that  here.  Not  only  have  we  a  man  who  is  making 
presents  to  this  lady,  the  defendant,  but  we  have  the 
Tcry  important  circumstance  that  when  he  gave  the 
deposit  note  be  never  adced  for  either  the  I  O  U  or 
the  promissory  note  for  £500.  If  you  take  her 
version,  and  I  see  no  reason  to  discredit^  it,  it  is  quite 
obvious  there  was  in  effect  a  gift  intended. 

It  appears  to  me,  tberefore,  that  Bomer,  J.'s,  judg- 
ment must  be  reversed.  As  regards  the  costs,  I  do  not 
see  that  there  is  any  controversy  at  all  between  these 
parties,  except  as  to  whether  the  defendant  is 
entitled  to  these  sums  or  not.  Under  these  circum- 
stances I  think  that  the  appeal  ought  to  be  allowed 
and  the  summons  ought  to  be  dismissed,  and  dis- 
missed with  costs,  and  that  the  appellant  ought  to  be 
at  liberty  to  deduct  the  costs,  including  the  costs  of 
the  appeal,  from  the  share,  if  any,  of  the  estate  which 
comes  to  the  plaintiff. 

Chitty,  L.J.— I  agree.  [His  lordship  stated  the 
facts,  and  proceeded:]  Now,  I  think  that,  as  the 
Master  of  the  Bolls  has  said,  the  cardinal  point  in 
this  case  is  that  the  testatrix  was  herself  the  pay- 
master. She  seems  to  have  been  under  an  error  as  to 
the  law,  as  is  shown  on  the  face  of  her  own  will 
when  she  speaks  of  the  two  sums  of  £500  as  owing 
by  her  husband's  estate.  The  legacy  of  the  £300  is 
in  addition  to  the  sums  owiug  to  her,  the  grandniece, 
•'from  my  late  husband's  estate."  "The  sums" 
obviously  means  the  two  sums  comprised  in  the  pro- 
missory note  and  the  I  O  U. 

Now,  her  intention  seems  to  me  to  be  apparent 
upon  the  face  of  this  will,  if  one  bear  in  mmd  the 
circumstances  which  may  be  legitimately  given  in 
evidence,  that  the  graudoiece  should  have  Uie  £300 
in  addition  to  the  £1,000,  which  is  referred  to  under 
the  words  **the  sums  owing  to  her  from  my  late 
husband's  estate."  Her  intention  was  that  the 
£1,000  should  be  paid  out  of  her  late  husband's 
estate,  which  was  her  owd.  This  is  not  the  case  of 
an  attempt  to  set  up  a  gift  by  an  erroneous  recital 
of  an  independent  title;  there  is  no  such  recital. 
There  is  the  statement,  but  it  is  a  statement  that 
the  £300  is  given  in  addition  to  the  sums  men- 
tioned. Now,  a  gift  of  a  legacy  by  a  codicil  **  in 
addition  to  "  a  legacy  stated  as  given  by  the  testator 
in  his  will,  is  a  gift  of  the  legacy  stated  to  have 
been  given,  where  the  testator  has,  in  fact,  not  made 
any  such  gift  by  his  will.  The  present  is  not  exactly 
that  case,  but  it  is,  in  my  opinion,  analogous  to  it. 
There  was  no  reason  for  mentioning  the  two  sums  as 
owiug  for  the  purpose  of  any  role  as  to  satisfaction  of 
a  debt  by  a  legacy.  The  rule  which  has  been  very 
much  canvassed  in  Talbot  v.  Shrewsbury,  Prec.  Ch. 
394,  is  that  a  legacy  is  a  satisfaction  where  the  legacy 
is  of  a  sum  of  money  as  great  or  greater  than 
the  debt.  I  revert  to  the  words,  and  my  opinion  is 
that  the  words  themselves  are  sufficient  to  show  the 
iatention  of  bounty  in  regard  to  the  sums  owing 
from  the  testatrix's  husband's  estate,  which  was  her 
own,  and  which  she  knew  to  be  her  own,  at  the  time 
she  made  her  will.  I  therefore  hold  that  the  two 
sums  are  legacies  given  by  her  in  her  wiUf 


Yattohan  Williams,  L.J.— I  entirely  agiee,  audi 
should  add  nothing  if  it  were  not— first,  that  we  an 
differing  from  the  decision  of  Bomer,  J.;  and, 
secondly,  that  this  is  a  case  of  the  constcuction  of  a 
will  which,  in  a  sense,  raises  a  question  of  freqas&t 
occurrence,  and  I  think  it  is  very  desirable  that  one 
should  state  clearly  the  g^unds  upon  which  one 
finds  a  bequest  or  legacy  in  a  will  in  which  there  am 
no  express  words  of  bequest  or  legacy.  Thetefon  I 
will  state  what  my  view  of  this  matter  is. 

In  the  present  case  the  question  is  whether,  hj 
express  words  or  by  implication  from  the  ivhols 
will,  you  find  an  intention  by  the  testatrix  to 
bequeath  as  a  legacy  the  sums  spoken  of  as  owing 
by  her  late  husband  to  Margaret  Hamlyn.  Asma- 
ing  that  you  find  that  intention,  a  second  qositna 
arises  as  to  whether  the  fact  that  no  Bums  wen 
due  —  that  is,  legally  due  —  from  the  hnsbaod  d 
the  testatrix  to  Margaret  Hamlyn  will  prevent  tiN 
legacy  from  taking  effect.  Now,  as  to  the  iiiit 
question,  if  there  are  in  the  will  no  words  amoanting 
to  a  gift,  or  such  a  direction  to  pay  as  indicates  at 
intention  to  confer  the  bounty  of  the  testatrix,  hoi 
merely  worda  of  erroneous  recital  or  recognition  d 
indebtedness,  no  intention  of  giving  a  legacy  will  be 
disclosed  by  the  will.  That  is  alL  I  do  not  nndar- 
stand  the  case  of  Adams  v.  Adams,  which  waa  » 
much  relied  upon,  to  go  beyond  that  piopoaitton. 
The  mere  reciteul  that  someone  named  in  the  will  aia 
leffatee  in  respect  of  another  legacy  baa  an  inteMk 
independent  of  the  will  in  an  estate  or  fond  nnder 
the  control  of  a  testator,  will  not  be  a  sofficiast 
indication  of  an  intention  to  make  a  gift  by  will  sf 
that  interest,  even  though  such  recital  maj  bs 
accompanied  by  a  direction  to  pay.  If  that  is  a  tcia 
proposition  it  is,  a  fortiori,  a  true  proposition  who* 
the  interest  recited  is  an  interest  of  a  creditor  ti 
whom  the  estate  is  indebted.  To  infer  the 
to  confer  a  bounty  you  must,  in  my  judgment^  isl 
in  the  will,  in  addition  to  the  direction  to  pay,  m 
evidence  of  the  intention  to  confer  a  bounty.  Koi^ 
in  Whitfield  v.  Clemment,  a  direction  to  pay  an  ovi^ 
stated  debt  on  a  bond  was  held  by  Sir  WiUiam  Orai^ 
M.R.,  to  sufficiently  indicate  an  intention  to  gits 
legacy  of  that  amount  by  reason  of  the  implualM 
arising  from  the  general  scope  of  the  w3» 
On  the  other  hand,  in  Wilson  v.  i/brlfi. 
25  W.  B.  690,  5  Ch.  D.  776,  Fry,  J.,  failed  to  fill 
sufficient  in  the  will  to  disclose  an  intention  to 
the  recited  debt  the  subject  of  the  testator's  boinl^ 
I  mention  those  two  cases  as  beinff  at  each  end  d 
the  line,  because  in  the  judgments  the  sort  of  rei 
which  will  induce  a  court  to  find,  or  to  rdPuseto 
the  intention  to  confer  a  bounty,  seem  to  me  vi^ 
clearly  end  forcibly  set  out.  Now,  in  the  _ 
case  you  have  no  express  words  of  gift ;  yon  havsJ 
express  direction  to  pay,  unless  you  read  the  wa« 
*'  in  addition  "  as  referring  to  the  word  "  beqneift 
This  seems  to  be  a  possible  though  not  a 
construction  of  this  will.  That  being  so,  I  think  SI 
ought  to  look  at  the  whole  will  to  find  the  ai 
the  question  whether  one  ought  to  adopt  this 
construction.  I  think  that  one  ought  to  adopt 
construction,  and  for  two  or  thm  short  rssHl 
which  I  am  going  to  give.  The  first  of  these  ii  thi 
in  the  present  case,  it  really  seems  dififioult,  if  M 
impossible,  to  suggest  any  reason  for  mentionisrf 
indebtedness  of  the  estate  of  the  testatrix's  hnsM 
unless  the  purpose  was  to  include  these  sums  m 
bequest  by  the  testatrix.  Secondly,  the  meotioa  i 
these  sums  is  part  and  parcel  of  a  daose  intzcdsai 
into  the  will  for  the  purpose  of  giving  a  lega^  \ 
Margaret  Hamlyn.  It  will  be  found  that  thatiifH 
of  the  reasons  which  is  relied  upon  by  Sir  WSSm 
Grant  in  WhUfiM  ▼•  Ckmment.  lastly,  theiHiole  irf 
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Fttbhbss  v«  Bbbbbfobd. 


OOXTBT  OF  APPEAL. 


deala  only  with  legaoieB  by  the  tefltatriz.  It  does 
not  deal  with  debts  at  all,  and  oontams  no  ref  erenoe 
to  tike  oUigationB  of  the  testatrix  as  personal  repre- 
aentatm  of  her  hasband.  These  are  the  reasons 
whiA  indooe  me  to  adopt  this,  which  is  a  possible 
oanatmotion  of  the  will. 

Now,  I  haye  only  to  add  this  to  what  I  have  been 
aayiiijB^,  that,  of  course,  if  you  once  find  the  intention 
to  gire  a  legacy,  the  faUa  denwnstratio  causes  no 
difBeolty  whatever,  provided  yon  are  assured  of  the 
identity  of  the  snbject-matter,  the  legacy.  And,  in 
my  judgment,  there  can  in  the  present  case  be  no 
donbt  as  to  the  identity  of  the  subject-matter,  it 
being  to  my  mind  perfectly  dear  that  the  testatrix 
wms  referring,  by  these  words,  "sums  owing  to 
Xmrgaret  Hamlyn  from  my  husband's  estate  "  to  the 
smna  mentioned  in  the  unenforceable  promissory  note 
and  I O  U.  r-  / 

Appeal  allowed. 

Sofiflitors,  Taylor,  Eoare,  d  Pilcher,  for  J.  A  8.  P. 
P^fpe,  Bxeier ;  Mear  dk  Fowler,  for  Dunn  A  Baker, 
Bseter ;  E.  dk  J,  Mote,  for  Carter  dk  Carter,  Torquay. 


From  Q.  B.  Div.       \ 
(A.  L.  Smith,  Chitty,  [  Feb.  24. 

and  Collins,  L.JJ.)    ) 

FuBinEss  V.  Bbbesfobd. 
Yobs  ELionoK  Pbtition.  (a.) 

Eleeiion  law—ParliafmnU—Eleetion  petition— Claim  of 
Meat— Scnainy—Partieulare— Election  Petition  Rules, 
1868,  rr.  6,  7. 

mere  the  petitioner  in  a  parliamentary  election  claims 
Ae  seat  on  the  ground  that  he  had  a  majority  of  lawful 
vUee  at  the  poU,  rule  6  of  the  Election  Petition  Rules, 
1868,  does  not  apply,  hut  rule  7  applies  exclusively.  The 
reepondent,  therefore,  has  no  right  to  an  order  for  par- 
H^ilars,  as  in  the  case  of  a  petition  where  an  election  is 
sought  to  be  avoided  on  the  ground  of  corrupt  and  illegal 
practiees,  hut  is  only  entitled  to  a  ddivery  of  the  list  of 
the  wOes  intended  to  be  olffeded  to  and  the  grounds  of 
elbfeetion,  six  days  before  the  day  appointed  for  trial. 

Mmuno  v.  Balfour,  41  W.  R.  143,  [1893]  1  Q.  B.  113, 
eipprovedm 

Appeal  by  the  petitioner  from  an  order  of 
Lawiaooe,  J.,  for  the  delivery  of  certain  particulais. 

The  iMtitioDer  and  the  respondent  were  the  candi- 
dates at  a  jmrliamentary  election  for  the  City  of 
Yoric,  at  which  the  respondent  was  dedwed  by  the 
retmniDg  officer  to  be  duly  elected. 

The  petitioner  presented  a  petition  against  the 
respondent's  return,  in  whidi  he  alleged,  inter  alia, 
tiiat  certain  persons  voted  at  the  election  who  had 
been  gnil^  of  oocmpt  and  illegal  practices,  illegal 
pajmenty  ulegal  employment^  and  i&egal  hiring,  or 
iHk>  had  been  employed  lor  the  purposes  of  the 
eleelaon  lor  reward  by  or  on  behalf  of  the  respondent, 
or  who  had  voted  more  than  once,  or  who  had 
been  gnQty  of  personation,  or  who  were  dis- 
qoal^lea  br  legal  mcapaoity  from  voting ;  and  that 
certain  ballot  papers  had  been  erroneo^y  received 
by  the  retuming  officer,  and  that  certain  others  had 
been  emmeoutthr  rejected,  and  that  the  majority  of 
votes  dedared  by  the  retuming  officer  in  favour  of 
the^  respondent  was  an  apparent  and  colourable 
majority  only,  and  that  the  petitioner  had  a  majority 
of  valid  and  lawful  votes.  The  petitioner  prayed 
that  a  recount  might  be  had  of  ue  ballot  papers 
oonnicd  at  the  dection,  and  that  a  scrutiny  might 

(a.)  Beported  by  F.  G.  Buoxeb,  Esq.,  Barrister- 
at-Law. 


be  allowed  of  the  votes  fovea  and  tendered,  and 
that  it  miffht  be  determined  that  the  petitioner  was 
duly  dected. 

Chi  the  application  of  the  respondent,  Lawranoe,  J.| 
made  an  oxder  that  the  petitioner  should  within  four 
days  deliver  to  the  respondent's  agents  particulars  of 
the  corrupt  and  illegal  practices,  illegal  payments, 
fllegal  employment,  and  illegal  hiring^  mentioned  in 
the  petition,  and  he  gave  the  petitu>ner  leave  to 


Lule  6  of  the  Election  Petition  Bules,  1868,  is  as 
follows:  "Evidence  need  not  be  stated  in  the 
petition,  but  the  court,  or  a  judge  may  order  such 
particulars  as  may  be  necessary  to  prevent  surprise 
and  unneceesary  expense,  and  to  insure  a  fair  and 
effectual  trial  in  the  same  way  as  in  ordinaiy  pro- 
ceedings in  the  Court  of  Goumion  Pleas,  and  upon 
such  terms  as  to  costs  and  otherwise  as  may  be 
ordered." 

Bale  7  is  as  follows :  "  When  a  petitioner  claims 
the  seat  for  an  unsuccessful  candidate,  alleging  that 
he  had  a  majority  of  lawful  votes,  the  party  com- 
plaining of  or  defending  the  dection  or  return  shall, 
six  days  before  the  day  appointed  for  the  trial,  deliver 
to  the  master,  and  also  at  the  address,  if  any,  given 
by  the  petitioners  and  respondent,  as  the  case  may 
be,  a  list  of  the  votes  intended  to  be  objected  to, 
and  of  the  heads  of  objection  to  each  such  vote,  and 
the  master  diall  allow  inspection  and  office  copies  of 
such  lists  to  all  parties  concerned ;  and  no  evidence 
shall  be  given  against  the  validity  of  any  vote,  nor 
upon  any  bead  of  objection  not  specified  in  the  list, 
except  oy  leave  of  the  court  or  judge,  upon  such 
terms  as  to  amendment  of  the  list,  postponement  of 
the  inquiry,  and  payment  of  costs,  as  may  be 
ordered." 

Dickens,  Q,0„  and  Wilhughby  Williams,  for  the 
petitioner. — The  learned  judge  had  no  jurisdiction  to 
make  this  order.  He  purported  to  act  under  rule  6. 
That  rule  is  in  its  tmns  a  seneral  rule,  and,  if  it 
stood  alone,  would  be  applicable  to  all  dection 
petitions.  Bule  7  is  a  specific  rule  applying  to  the 
case  of  a  petition  where  the  petitioner  alleges  that 
he  has  a  majoritv  of  lawful  votes,  and  demands  a 
scrutiny.  Here  the  petitioner  does  not  seek  to  avoid 
the  dection  on  the  ground  of   corrupt  or .  iUegal 

gractices,  he  merdy  claims  to  have  had  a  majority  of 
kwful  votes;  and  he  alleges,  among  other  thirgs, 
that  certain  persons  voted  at  the  election  who  were 
guilty  of  corrupt  and  illegal  practices,  and  he  claims 
that  their  votes  should  be  s^ck  out  on  a  scrutiny. 
It  was  dedded  in  Munro  v.  Balfour,  41  W.  B.  143, 
[1893]  1  Q.  B.  113,  that  rule  6  does  not  apply  to  a 
case  to  which  rule  7  applies.  The  respondent  in  this 
case,  therefore,  is  not  entitled  to  particulars  otherwise 
than  in  accordance  with  the  terms  of  rule  7 — ttiat  is 
to  say,  delivery  of  a  list  of  the  votes  objected  to  and 
of  the  grounds  of  objection  six  days  before  the  day 
appointed  for  the  hearing  of  the  petition* 

Jelf,  Q*C.,  and  Lewis  Coward,  for  the  respondent. — 
The  respondent  ought  not  to  be  kept  in  ignorance 
of  the  petitioner's  case  till  immediatdy  before  the 
hearing.  He  is  entitled  to  some  partioularity  of 
information  at  an  earlier  stage,  even  though  the 
petition  is  only  brought  for  a  scrutiny. 

A.  L.  Bhith,  L.J. — ^This  is  a  petition  arising  out 
of  the  recent  parliamentary  dection  for  the  city  of 
York.  The  respondent  was  declared  at  the  dose  of 
the  poll  to  have  been  duly  dected  by  a  majority  of 
eleven  votes.  The  petitioner  seeks  to  have  it  declared 
that  he  was  duly  dected  by  a  majority  of  votes,  and 
he  seeks  to  have  it  so  declared  soldy  on  a  scrutiny.  He 
does  not  ask  to  have  the  dection  avoided  on  the 
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High  Court. 


In  bb  Perky  Almshottses. 


High  Ooukt. 


ground  of  corrupt  and  illegal  praciioes,  but  the  object 
of  his  petition  is  the  ascertainment  of  where  the  true 
majority  lies.  He  accordingly  sets  out  in  his  petition 
a  number  of  allegations  to  the  effect  that  various 
persons  voted  at  the  election  who  had  been  guilty  of 
corrupt  and  illegal  practices,  or  who  were  otherwise 
disqualified  from  votiug,  and  he  asks  to  have  their 
votes  struck  off  the  poll.  The  respondent  seeks  for 
particulars  of  the  corrupt  and  illegal  practices  alleged, 
and  he  has  obtained  an  order  for  the  delivery  of  such 
particulars  within  four  days.  The  giving  of  particu- 
lars is  regulated  by  rules  6  and  7  of  the  Election 
Petition  Bules  of  1868.  I  am  of  opinion  that  rule 
6  applies  where  the  seat  is  not  claimed  but  where  it 
is  sought  to  avoid  the  election,  and  that  rule  7  applies 
where  the  petitioner  only  claims  a  recount  and 
scrutiny.  I  agree  with  the  decision  in  Munro  v. 
Balfour  that  rule  6  does  not  apply  to  the  case  to 
which  rule  7  applies.  There  was,  therefore,  no 
jurisdiction  to  order  the  petitioner  to  give  particulars 
t'xoept  six  days  before  the  hearing.  The  order  of 
Lawrance,  J.,  must  be  reversed,  and  the  appeal 
allowed. 

Chitty,  L.  J. — ^The  learned  judge  in  ordering  these 
particulars  acted  on  rule  6.  But  in  my  opinion 
Munro  v.  Balfour  was  rightly  decided,  and,  where  a 
petitioner  claims  that  he  has  the  majority  of  votes, 
rule  7  alone  applies.  In  such  a  case  the  petitioner 
and  the  respondent  are  put  on  the  same  footing,  and 
neither  has  the  right  to  obtain  information  from  the 
other  till  six  days  before  the  trial  of  the  petition. 

Collins,  L.J.,  concurred. 

Appeal  aUowedm 

Solicitors  for  the  petitioner,  H,  P.  &  J,  H,  Cohh. 

Solicitors  for  the  respondent,  Skarpe,  Parker, 
Pritcharda,  &  Co* 


3^18$  QEourt  o{  3IU0tic(. 


Jan.  12, 13 ;  Feb.  16. 


Chan.  Biv.  j 
Stirling,  J.  J 

In  re  Perry  Almshotjses.  (a.) 

Charity — Local  Government  Act,  1894  (56  <fc  57  Vict,  c. 
73),  88.  70,  75—**  Ecclesiastical  charity  " — Member  of 
Church  of  England  as  such. 

The  founder  of  a  charity  required  thai  the  ohjects  of 
it  should  be  selected  from  persons  who  should  have 
(!)  regularly  attended  Divine  service  at  the  parish  church 
for  a  fixed  j.eriod  ;  (2)  been  partakers  of  the  Holy  Com- 
muTtion  ;  (3)  lived  a  godly,  righteous,  and  sober  life,  to 
the  glory  of  God's  holy  Name;  and  that  the  trustees 
should  be  members  of  the  Church  of  England. 

Held,  that  this  was  a  charity  for  the  members  of  the 
Church  of  England  as  such ;  and  was  therefore  an 
ecclesiastical  charity  within  the  meaning  of  section  75  of 
thz  Local  Government  Adt  1894. 

This  was  a  petition  by  the  present  trustees  of  a 
charity  known  as  the  Perry  Almshouses,  in  the  parish 
of  Winterboume,  in  the  county  of  Gloucester,  pre- 
sented under  section  70,  sub-section  2,  of  the  liOcal 
Government  Act,  1894,  by  way  of  appeal  from  a 
decision  of  the  Charity  Commissioners,  that  the 
charity  was  not  an  ecclesiastical  charity  within  the 
meaning  of  the  Act. 

(a.)  Reported  by  "W.   SooTT   TnoMPSOX,   Esq.. 
Barrister-at-Law. 


The  charity  was  founded  by  an  indentuie  dsted  the 
31st  of  July,  1851,  whereby  Mrs.  Mary  Ann  Jonfii 
conveyed  to  the  Rev.  W.  B.  Allen,  rector  of  Winter- 
bourne,  H.  Marsh,  W.  Tanner  the  younger,  and 
W.  C.  Fox,  a  piece  of  land  and  ten  cottages  tiieain 
the  course  of  erection,  situated  in  the  said  paiiik  snd 
county,  upon  the  following  trusts : 

**  Upon  trust  that  they,  the  said  W.  B.  Allen,  E 
Marsh,  W.  Tanner,  and  W.  C.  Fox,  and  the  snrriton 
and  survivor  of  them,  and  the  heirs  of  such  wanins, 
or  their  or  his  assigns,  do  and  shall,  from  time  to 
time  and  at  all  times  hereafter,  permit  and  taSkt 
such  poor  men  and  women  of  sound  mind  who  shall 
have  attained  the  age  of  sixty  years,  or  be  mcaptUe 
of  wholly  maintaining  themselves  respectivelj  by  the 
manual  labour  of  themselves  respectively,  and  who, 
haying  been  bora  within  the  limits  of  the  parish  of 
Winterboume  aforesaid,  shall  have  residea  withia 
such  limits  for  the  last  five  years  of  their  respeetiTe 
lives,  or,  having  been  bom  elsewhere,  shw  hafe 
resided  within  the  limits  aforesaid  for  the  last  tea 
years  of  their  respective  lives,  and  who  (not  being 
let  by  sickness  or  some  other  urgent  cause)  shall  hafe 
attended  divine  service  at  the  church  of  the  parish  of 
their  respective  residences  for  the  time  being  efory 
Sunday  for  the  last  five  years  of  their  respective  H?8b, 
and  have  been  partakers  of  the  Holy  Gommonion 
and  lived  a  godly,  righteous,  and  sober  life  to  the 
glory  of  God's  holy  Name,  an  the  tmstees 
for  the  time  being  of  the  charity  hereby  estab- 
lished or  any  three  of  them  shall  from  tioie  to  tiiae 
select  to  occupy  the  said  cottages  or  dwelling-hoosei 
with  the  appurtenances  thereto  respectively  belon^ng 
rent-free  during  their  respective  lives,  if  they  res- 
pectively shall  so  long  conform  to  and  abide  by  soeh 
rules  and  regulations  as  the  trustees  for  the  tioie 
being  of  the  said  charity  or  any  three  of  them  shall 
from  time  to  time  make  for  their  comfort  and  wefl- 
beiog.  .  .  .  Provided  always  and  it  is  herehy 
declared  that  every  future  incumbent  of  the  rectoiy 
of  Winterboume  aforesaid,  shall,  by  virtue  of  hu 
office  of  rector  thereof,  be  a  trastee  of  the  ssid 
charity,  and  that  when  and  so  often  as  the  same 
rectory  shall  become  void  by  the  death,  resignation, 
or  deprivation  of  the  said  W.  B.  Allen  or  any  fatnre 
incumbent  thereof  or  otherwise,  and  any  othor  deik 
shall  be  instituted  and  inducted  into  the  same,  the 
said  piece  or  parcel  of  ground  and  cottages  or 
dwelling-houses,  or  other  hereditaments  and  preoisei 
hereby  granted,  with  their  appurtenances,  shall  he 
conveyed  so  and  in  such  manner  that  the  same  may 
become  vested  in  the  new  incumbent  of  the  MflM 
rectory  jointly  with  the  laymen  who  shall  for  the 
time  being  be  trustees  of  the  said  oharity  upon  tht 
same  trusts  and  subiect  to  the  same  provisoes  as  an 
hereinbefore  declared  or  expressed  and  oontained  d 
or  concerning  the  same ;  and  that  when  and  so  oftss 
as  the  place  of  any  of  them,  the  said  H.  Marsh,  W. 
Tanner,  and  W.  C.  Fox,  or  any  other  laymen  in  ^ 
trusteeship  of  the  said  charity  sh^l  become  vkwb^ 
by  his  death,  ceasing  to  be  a  member  of  the  UnilB^ 
Church  of  England  and  Ireland,  or  resignalaon,  or 
otherwise,  the  surviving  or  continuing  lay  tnuAeei 
for  the  time  being  of  the  said  charity,  or,  if  tbsy 
shall  neglect  or  ful  so  to  do  within  three  ctimkit 
months  next  after  the  occurrence  of  sncJi  vaoaoqr, 
then  the  incumbent  for  the  time  being  of  the  reoiorf 
of  Winterboume  aforesaid,  shall  by  writing  andsr 
their  or  his  hands  or  hand  appoint  some  otiMr 
layman,  who  shall  be  a  member  of  the  United  CSinicfc 
aforesaid,  to  be  a  trustee  of  the  said  charity  in  the 
room  of  the  layman  whose  place  in  the  said  tnistoe* 
ship  shall  have  so  become  vacant  as  af oraMud  "  vitt 
consequential  directions. 
All  the  existing  and  past  trustees  and 
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under  this  deed  were  members  of  the  Church  of 
EDgLiod. 

A  qaeetioQ  having  arisen,  or  being  about  to  arise, 
ai  to  the  appointment  of  trustees  of  the  chaiity,  the 
edstmg  trustees  applied  under  section  70  of  the  Local 
Qo?8rmnent  Act,  1894,  to  the  Charity  Commissioners 
to  determine  the  question,  and  the  commissioners 
decided  that  this  charity  was  not  an  ecclesiastical 
diarity. 

The  trustees  of  the  charity  presented  a  memorial  to 
the  Attomey-Qeneral,  desiring  to  appeal  agamst  this 
oidflr,  and  the  Attorney- General,  on  hearing  the 
memorisl,  and  at  the  request  of  the  Charity  Com- 
mieBioners,  sanctioned  the  appeal. 

8wifi/en  Eady,  Q*G.y  and  Danckweris,  for  the 
petitioners. — ^This  is  an  ecclesiastical  charity  within 
the  meaning  of  section  75,  sub-section  2  (e),  of  the 
Local  Qovemment  Act,  1894.  Under  the  deed  the 
objeots  and  also  the  trustees  must  all  be  members  of 
tbs  Church  of  England.  The  requirement  as  to  par- 
ticipation in  the  Holy  Communion  shows  dearly  the 
founder's  intention  that  the  objects  of  the  charity 
ahoold  be  members  of  the  Church  of  England. 

They  dtad  Taylor  y.  Timaon,  20  Q.  B.  D.  671, 
36  W.  B.  Dig.  73;  Attorney- Oeneral  ▼.  Calvert,  23 
Bear.  248,  5  W.  B.  Dig.  13;  In  re  Boss's  Charity, 
ante,  p.  27,  [1897]  2  Ch.  397  ;  Shore  v.  Wilson,  9  01. 
&F.  355;  Baker  t.  Lee,  8  H.  L.  Cas.  495,  9  W.  B. 
KluT>ig.  2;  Attorney-General  v.  Clifton,  32  Beav. 
m,  12  W.  B.  Ch.  Dig.  24;  Attorney-General  v.  St. 
John's  Hospital,  Bath,  24  W.  B.  913,  2  Ch.  D.  554. 

(kuenS'Hardy,  Q.C.,  and  Vattghan  Hawkins,  for  the 
Charity  Commissioners. — This  is  not  an  endowment 
lor  the  benefit  of  members  of  the  Church  of  England 
"  as  such  "  within  section  75.  So  long  as  the  objects  of 
the  diarity  conform  to  the  requirements  of  the  trust 
deed  the  court  has  no  power  to  inquire  into  their 
religious  views.  Everyparishioner  has  a  primd  facie 
xi^t  to  partake  of  the  Holy  Communion  at  the  parish 
ebnreh.  A  parishioner  cannot  be  exduded  merely 
beeaase  he  is  a  member  of  another  religious  com- 
nooity :  Jenkins  v.  Cook,  24  W.  B.  439,  1  P.  D.  80. 
The  founder  of  this  charity  intended  conformity  and 
not  membership  to  be  the  test  as  to  the  fitness  of 
the  objects.     The  decision  of  the  Commissioners  is 


Swinfen  Eady,  Q,C,,  replied. 

SnBUHG,  J.,  after  stating  the  facts,  continued 
as  foDows :  The  question  is  whether  the  endowment 
of  this  charity  is  hdd  for  the  bemefit  of  any  members 
as^  snob  of  any  particular  church  or  denomination 
vithtn  the  meaning  of  section  75,  sub-section  2  (e),  of 
Ihe  Local  Goremment  Act,  1894.  It  may  be 
wmarked,  with  reference  to  this  clause— first,  that  all 
chmehes  and  denominations  are  for  the  purposes  of  it 
plaMdon  the  same  footing,  and  consequently  that 
the  preeent  case  must  be  dealt  with  according  to 
tte  same  pzindples  as  would  apply  if  tiie  charity 
were  lor  the  benefit  of  any  church  or  denomination 
oUier  than  the  Churdi  of  England ;  secondly,  that 
be  words  '*  as  such  "  are  important,  the  meaning 
Imn^  that  in  order  to  bring  a  church  within  the 
isfimticm  of  an  eodesiastical  charity  those  for  whose 
It  is  intended  must  be  limited  to  a  dass  of 
haTing  the  status  of  members  in  a  particular 
or  denomination.  The  charity  is  deemosy- 
in  ite  nature  and  the  rules  of  law  with 
to  rdigious  qualification  for  the 
efoyment  of  the  benefit  of  such  charities  were 
ud  down  by  Lord  Bomilly  in  the  case  of  Attorney- 
feneral  t.  CalveHk  and  were  accepted  by  counsd  on 
oth  sidee  as  applicable  to  the  present  case.  I  read 
liereiore  »  few  sentences  from  the  judgment  by  way 


of  general  statement  of  the  law.  He  says :  *'  The 
first  prindple  which  is  applicable  to  all^  these 
charities  without  exception,  is  that  the  intentions  of 
the  founder  are  to  be  carried  into  effect  so  far  as  they 
are  capable  of  bdn^  so,  and  so  far  as  they  are  not 
contrary  to  law  using  the  word  in  its  proper  and 
widest  signification  as  including  the  precepts  of  reli- 
gion and  morality.  If  therefore  the  founder  has 
directed  that  only  persons  conforming  to  the  Church 
of  £higland  shall  be  redpients  of  his  bounty,  his  will 
must  be  followed."  After  discussing  the  application 
of  this  rule  to  religious  and  educational  chanties,  his 
lordship  pssses  on  to  eleemosynary  charities,  and  says 
this :  *'  When  the  duurity  in  question  is  one  of  a 
purely  eleemosynary  character,  a  wholly  different 
dass  of  consideration  arises.  No  doctrine  of  law,  no 
precept  of  religion,  establishes  that  the  act  of  rdiev- 
iDg  a  fellow-creature  from  the  privations  or  calam- 
ities which  have  befallen  him  ought  to  be  preceded 
by  ascertaining  that  he  holds  opinions  in  accordance 
with  the  true  doctrine  of  Christ  as  promulgated  in 
the  Gk>8pd,  or  with  those  which  the  donor  bdieves  to 
be  such.  The  duty  of  rdieving  his  fellow-creature 
in  distress  is  imposed  on  the  Christian,  irrespective 
of  religious  doctrmes  and  tenets,  and  notwithstanding 
that  me  object  of  charity  may  worship  GK>d  in  an 
erroneous  manner,  but  in  that  which  he  believes  to 
be  most  acceptalle  to  his  Creator.  In  these  charities 
therefore  I  consider  that  the  ]^resumption  that  all 
dasses  were  intended  to  partidpate  m  the  bounty 
bestowed  is  so  strong  that  it  requires  a  dear  and 
distinct  expression  of  unequivocal  import  to  exdude 
any  dass  of  dissenters  from  the  benefits  of  the 
original  foundation ;  where  such  dear  expressions 
are  used  the  court  must  follow  them  because  the  rule 
of  the  court  is,  as  I  have  already  stated,  to  carry  the 
will  of  the  founder  into  effect  when  it  violates  no  rule 
of  law  or  morality,  but  in  such  a  case  it  requires 
strict  proof  that  such  was  the  will  of  the  founder, 
and  ail  evidence  as  to  the  peculiar  tenets  and 
opinions  of  the  founder  are  inadmisdble  as  evidence 
of  his  intention.  His  intention  must  be  found  to  be 
expressed  in  the  instrument  itsdf,  the  burden  of 
proof  bdng  thrown  on  those  who  seek  to  exdude." 

The  question,  therefore,  is  whether,  upon  the  true 
construction  of  the  instrument  of  foundation  there  is 
found  a  dear  expression  of  intention  that  the  benefits 
of  the  charity  should  be  limited  to  the  members  of  the 
Church  of  England. 

Although  the  deed  prescribes  that  the  trustees 
shall  be  members  of  the  Church  of  England  it  does 
not  in  terms  declare  that  membership  of  that 
Church  shall  be  a  necessary  qualification  of  those  who 
are  to  benefit  under  it.  The  religious  qualification 
required  is  threefold.  The  first  qualification  is 
regular  attendance  at  the  parish  churoh ;  the  second 
is  partidpation  in  the  Holy  Communion;  the 
third  is  expressed  in  familiar  words  drawn  from  the 
Prayer-book,  *'  living  a  godly,  zighteoui,  and  sober 
life  to  the  glory  of  God's  holy  Name."  It  has, 
therefore,  to  oe  determined  whether  the  possession  of 
these  qufldifications  does  or  does  not  involve  member- 
ship of  the  Church  of  England,  and  though  regard 
must  be  paid  to  all  three,  the  most  important  from 
this  point  of  view  is  the  second. 

It  was  contended  on  behalf  of  the  rei^ndent  that 
the  requirements  of  the  deed  were  satisfied  by  con- 
formity to  the  Church  of  England  without  member- 
ship of  it.  If  by  conformity  is  meant  a  mere  external 
conformity  such  as  was  the  fruit  of  the  legislation  of 
the  time  of  King  Charles  2,  now  repealed,  I  think 
that  such  a  construction  is  exduded  by  the  third  of 
the  qualifications  to  which  I  have  referred.  The  lan- 
guage in  whidi  that  qualification  is  expressed  appears 
to  me  to  show  that  the  objects  of   the  founder's 
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charity  were  intended  to  be  not  mere  outward  oon- 
formistfi  but  honest  and  sinoere  worshippers  at  the 
parish  ohnroh.  The  argument,  however,  was  mainly 
directed  to  show  that  the  first  and  second  of  the 
religions  qoalifioations  might  be  truly  possessed  by 

Sersons  who  are  not  members  of  the  Church  of 
Ingland,  As  regards  attendance  at  church  I  think 
that  this  might  be  so.  By  law  the  parish  church  is 
open  to  every  parishioner  who  desires  to  enter  for  the 
purpose  of  attendiug  the  ordinary  services :  Taylor  v. 
Timaon.  Those  services  have  been  so  framed  that 
members  of  other  religious  denominations  can  and  do 
honestly  and  sincerely  join  in  them  from  time  to 
time,  and  might  under  spedal  circumstances  do  so 
with  regulari^.  Participation  in  the  Holv  Com- 
munion, on  the  other  hand,  is  not  open  at  all.  The 
rubric  at  the  end  of  the  Office  for  Confirmation  in  the 
Prajrer-book  prescribes  that  *'  there  shall  none  be 
admitted  to  the  Holy  Communion  until  such  time  as 
he  be  confirmed  or  be  ready  and  desirous  to  be  con- 
firmed." The  rubrics  are  incorporated  in  the  Act  of 
Uniformity  (13  &  14  Chas.  2,  c.  4)— see  E»eoU  v. 
Maatin,  4  Moo.  P.  C.  104 — and  so  far  as  that  statute 
remainB  unrepealed  must,  I  conceive,  be  duly  regarded 
by  a  court  of  law.  It  seems  to  me  that  the  effect  of  that 
rubric  is  to  prevent  amrone  from  claiming  as  of  right 
to  partake  of  the  Communion  in  the  Church  of 
England  imless  he  has  beeo  confirmed  or  is  ready 
and  desirous  to  be  confirmed.  Confirmation  implies 
baptism,  which,  however  (as  was  established  by  the 
case  of  Eacott  v.  Maatin,  above  dted)  may  validly  be 
administered  by  a  layman. 

Whatever  difficulty  there  may  be  in  giving  a  strict 
definition  of  what  constitutes  legal  mexnbersmp  of  the 
Churdi  of  England,  I  think  that  a  person  who  has 
been  baptized  has  been  confirmed  or  is  ready  and 
desirous  to  be  confirmed  and  is  an  actual  communicant 
does  hold  the  status  of  a  member  of  that  Church,  and 
would  be  ordinarily  regarded  and  spoken  of  as  such. 

It  was  ^u'g'ed  that  a  person  not  a  member  of  the 
Church  of  England  might  honestlv  and  sincerely 
partake  of  the  Communion  although  not  confirmed. 
It  is  said  that  as  a  matter  of  history  persons  who  do 
not  possess  this  qualification  have  been  admitted  to 
the  Communion  by  clergymen  who  were  weU  aware 
of  the  fact,  and  cases  were  put  which  are  not  of 
impossible  occurrence  with  reference  to  persons  who 
might  seek  the  benefit  of  this  charity.  Still,  even  if 
IMs  be  admitted  to  the  full,  the  participation  would 
be  granted  as  a  matter  of  grace  and  not  as  of  right. 
All  such  oases  apx>ear  to  me  to  be  in  their  nature  of 
such  an  exceptional  character  that  they  could  not 
fairly  be  regarded  as  within  the  contemplation  of  the 
framer  of  an  instrument  such  as  that  with  which  I 
have  to  deal.  The  partaking  of  the  Communion  there 
spoken  of  is,  I  thmk,  such  as  takes  place  in  the 
ordinarv  and  rightful  course,  regard  being  had  to  the 
rules  of  the  Church. 

The  conclusion  at  which  I  arrive  on  the  construc- 
tion of  the  instrument  is  that  the  persons  intended  to 
tiJce  the  benefit  of  the  charity  were  to  possess  qualifi- 
cations which  implv  that  they  should  be  members  of 
the  Church  of  England.  On  anj  other  view,  I  fail 
to  see  how  the  founder  of  a  chanty  intending  to  con- 
fine its  benefits  to  the  members  of  any  church  or 
denomination  as  such  could  do  so  except  by  using 
those  very  words ;  and,  indeed,  the  argument  was 
carried  to  that  extent.  I  cannot  think  &at  this  is  a 
reasonable  intention  to  ascribe  to  the  Legislature. 

I  understand  that  the  Charity  Commissioners  rested 
their  decision  on  a  passage  in  Lord  Bomilly's  judg- 
ment which  I  have  not  hitherto  dted.  It  runs  as 
follows :  "  After  fully  considering  the  will  and  all  the 
directions  contained  in  it,  and  having  reg^ard  to  the 
principles  laid  down  on  the  subiect  by  wmch  I  have 


stated  that  I  consider  myself  to  be  govenied,  I  sm 
unable  to  see  anything  in  this  will  which  should 
exdude  any  dissenters  n*om  obtaining  the  bsneftt  of 
the  charity  created  hj  it,  who  can  oonsoieQtiooily 
comply  with  the  directions  laid  down  by  the  fomider, 
modified,  as  they  are,  by  the  change  produosd  hy 
the  Beformation  and  the  statutes  which  have  nnoe 
passed.  Whether  the  dissenter  can  do  so  or  Dotu 
an  afiiEur  between  Qod  and  his  own  consdence,  hot  ai 
I  concdve  the  duties  imposed  upon  the  trustees,  it  is 
not  an  afiiEur  on  whidi  tnev  are  called  upon  to  jiid|B. 
They  are  bound  to  see  that  the  rules  prescrioed  liy 
the  founder,  so  far  as  by  law  they  are  in  foroe,  ue 
combed  wit^  by  the  almspeople,  but  beyond  thii 
their  duties  cease.  All  that  I  fi>und  in  this  williss 
direction  that  certain  rules  shall  be  complied  witL 
The  person  who  cannot  consdentiously  cma^j  with 
these  rules  must  dedine  becoming  one  of  the  slim- 
people,  or,  if  dected,  must  resign;  but  I  repeat  mj 
opinion,  that  if  he  do  so  conform  to  these  rules,  the 
trustees  can  go  no  further,  and  that  it  is  not  open  to 
them  to  examine  whether  he  does  so  sincerely  or 
whether,  havii^B^  regard  to  his  other  rdigions  ob- 
servances, and  ms  expressed  opinions,  he  be  or  be  not 
properly  a  member  of  the  Church  of  England." 

I  do  not  differ  from  anythinji^  there  laid  down,  nor 
from  the  application  made  of  it  by  the  Master  of  the 
Bolls  in  the  case  before  him.  In  the  present  cue, 
however,  the  founder  has  gone  much  fiu^er  thsain 
the  instruments  which  were  considered  in  AUonieg- 
Qereral  v.  Calvert,  and  has  imposed  upon  his  tnuteei 
the  dutv  of  inquiring  and  determining  (so  fsr  u 
human  judgment  permits)  whether  the  qualifiostioDi 
vdth  which  I  have  been  dealing  do  or  do  not  exut 

For  the  reasons  which  I  have  given  I  am  unabte, 
with  the  most  sincere  respeot>^  to  agree  with  tiie 
decision  of  the  Charity  Commisnoners. 

Smnfm  Eady,  Q.C.—l  ask  that  the  costs  of  the 
hearinff  may  follow  the  event.  The  court  has  power 
to  deaf  with  the  oosts  of  this  appeal  under  sections 
of  the  Chariteble  Trusts  Act,  1860,  whidi  is  incor- 
porated in  section  70,  sub-section  2,  of  the  IkmiI 
Gk>vemment  Act,  1894. 

Ooxena-Hardy,  Q»0.,  said  that  be  knew  no  casein 
which  costs  had  been  given  against  the  Chanty 
ConmiiBsioners. 

STnuLmo,  J.,  dedined  to  establish  a  new  preoedeBt, 
though  he  thought  it  a  hard  case.  There  wodd 
be  no  order  as  to  the  oosts  of  the  oommissioners,  end 
the  trustees  would  be  at  liberty  to  retain  their  oo^ 
out  of  the  charity  fund. 

Solidtors  for  petitioners,    TaiUiam  <fe  Procfer,  for 
AhhoU,  Pope,  Brown,  db  AhhoU,  Bristol. 
Solidtor  for  Charity  Commissioners,  Clahon. 


f^b.  8,  U. 


Chan.  Div.   1 
Kekewich,  J.  j 

West  v.  Williams,  (a.) 

Mortgage — I^Uahle  intereat — Suhaequent  mortgage  wi 
aetUement  of  equity  of  redemption — Notice — Prioriig> 

Although  an  aaaignment  of  an  equitdbU  iniereat  ia,  at 
hdween  aaaignor  and  cuaignee,  perfect  withont  nod'ct  ia 
the  truateea  holding  the  truat  property  under  a  wiU  or 
aettlement,  yet  aa  oetween  aaaigneea  notice  i§  neoeaaaryia 
confer  priority,  and  ao  long  aa  the  firat  cuaignee  in  pai^ 
of  date  omita  to  give  notice,  it  ia  comp^ent  to  the  ami$a» 

(a.)  Reported  by  B.  J.  A.  MoBRisoir,  Esq.,  Bar- 
rister-at-Law. 
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io  make  a  tUU  to  a  more  diligent  stranger.  Accordingly ^ 
where  the  first  mortgagee  qf  an  equitable  interest  does  not 
give  notice  of  his  mortgage  to  the  trustees  of  thefund^  his 
SKwrity  will  be  postponed  in  favour  of  a  subsequent 
mortgage  by  the  mortgagor  and  a  settlement  subject 
thertto  of  his  equitable  interest ^  notice  whereof  has  been 
duly  given  to  the  trustees  of  the  fund  by  the  respective 
assignees. 

The  first  mortgage,  moreover,  will  operate  to  effect  a 
forfeiture  under  the  trusts  of  the  settlement  of  the  mort^ 
gagor*s  life  interest  thereunder,  determinable  on  his 
tharging  or  assigning  tJie  same, 

Semble,  tTiat,  if  the  subsequent  mortgage  and  settlement 
formed  in  effect  one  transaction,  and  the  trustees  of  the 
ietUement  had  thereby  covenanted  to  make  further 
advances  as  part  of  the  consideration  for  the  mortgage, 
the  element  of  obligation  to  make  further  advances  so 
introduced  would  render  inapplicable  the  doctrine  of 
Hopkinflon  v.  Bolt,  9  W.  R  900,  9  H.  L.  Cas.  514. 

Mtimiog  v.  Chambers,  I  De  G.  &  8ma.  282,  and 
Beymour  v.  Lucas,  8  TF.  R.  599,  1  Dr.  &  8.  177, 
followed. 

Action. 

By  his  will  dated  the  25th  of  February,  1889, 
Walter  Williams,  the  elder,  after  appointing  G-eorge 
McPherson,  Alfred  Charles  Lyon,  and  James  Edward 
UndarhiU  his  trustees  and  executors,  and  making 
certain  speoiflc  and  pecuniary  bequests,  devised  and 
bequeathed  to  his  trustees  all  his  real  and  personal 
estate  upon  trust  as  to  the  ultimate  residue  thereof  to 
invest  &e  same  and  pay  the  income  and  dividends 
thereof  to  his  son,  the  defendant  Walter  Williams, 
duzing  his  life,  and  from  and  after  his  decease  to 
stand  possessed  of  the  residuary  estate  upon  the  trusts 
therein  declared  in  favour  of  the  issue  of  the  defend- 
ant Walter  Williams,  and  in  default  of  such  issue  to 
■ucfa  person  or  persons  as  the  defendant  Walter 
Williams  should  by  will  or  codicil  appoint. 

By  a  oodicQ  to  his  will,  dated  the  5th  of  May,  1890, 
the  testator  revoked  the  appointment  of  Alfred  Charles 
Lyon  as  executor  and  trustee,  but  did  not  otherwise 
■Iter  his  win. 

The  testator  died  on  the  5th  of  March,  1892,  and 
his  will  and  cpdicil  were  duly  proved  by  George 
McPherson  and  James  Edward  ITnderhill. 

By  an  indenture  of  mortgage,  dated  the  24th  of 
December,    1895,    the   defendant   Walter   Williams 
thereby  assigned  to  the  plaintiff,  F.  W.  West,  all  that 
the  put  d^are,  right,  or  interest  of  the  defendant 
Walter  Williams  of,  in,  and  under  the  said  will  of 
the  said  testator,  and  of  and  in  all  moneys  to  be  or 
become  payable  thereunder,  by  way  of  mortgage  to 
secure  the  payment  to  the  plaintiff  by  the  defend- 
ant Walter  Williams  of  the  sum  of  £600  and  interest 
thereon  at  the  rate  therein  mentioned.     And  the 
defendant  Walter  Williams  therebycovenanted ¥dth 
the  plaintiff   that   he,  the  said   Walter   Williams, 
WDuia  not  at  any  time  during  the  continuance  of  that 
security  charge,  incumber,  assign,  convey,  release, 
or  otherwise  deal  with  his  interest  under  the  will  of 
the  said  testator  in  any  manner  howsoever,  and  would 
not  do  or  suffer  anything  thereby  the  said  policy 
might  become  void  or  voidable.    And  it  was  further 
thereby  agreed  and  declared  that  until  the  24th  of 
December,  1896,  or  until  there  had  been  some  breach 
of  any  of  the  covenants  and  conditions  expressed  or 
implied  therein  on  tke  part  of  the  mortga^r,  the 
pliMTttrff  or  any  person  claiming  under  him  should  not 
give  any  notice  of  tiiose  presents  to  the  trustees  of 
the  will  of  the  said  testator. 

By  a  memorandum  of  charge  also  dated  the  24th 
of  December,  1895,  under  the  hand  and  seal  of  the 
defendant  Walter  Williams  he  charged  all  his  right, 
share,  part,  and  interest  of,  in,  and  under  the  estate 


of  the  said  testator,  with  the  repayment  to  the 
defendant  Frederick  Temple  of  the  sum  of  £150  on 
the  24th  of  December,  1896,  with  interest  after  that 
date  at  the  rate  of  £20  per  cent,  per  annum  until 
repayment,  subject,  nevertheless,  to  the  above- 
mentioned  indenture  of  mortgage  of  the  24th  of 
December,  1895. 

By  an  indenture  of  mortgage  dated  the  2nd  of 
Apru,  1896,  and  made  between  &e  defendant  Walter 
Williams  (thereinafter  called  the  mortgagor),  of  the 
one  part,  and  the  defendants  Philip  Addison  Williams 
and  Joseph  William  Williams  (thereinafter  called  the 
mortgagees),  of  the  other  part,  after  reciting  the 
will,  and  also  that  the  mortgagor  had  applied  to  the 
mortgagees  to  advance  to  him  the  sum  of  £2,297, 
and  also  an  annual  sum  of  £200,  during  a  period  of 
five  years,  from  the  15th  of  February,  1896,  for  his 
personal  maintenance,  which  the  mortgagees  had 
(subject,  however,  as  to  the  said  annual  sum  of  £200 
to  the  conditions  or  limitations  expressed  in  the 
indenture  of  settlement  thereinafter  recited)  agreed 
to  do  upon  having  repayment  thereof,  with  interest 
secured  in  manner  thereinafter  appearing,  and  on 
condition  of  the  mortgasor's  executing  the  said 
indenture  of  settlement,  and  also  reciting  tiiat  by  an 
indenture  of  settlement  already  prepared  and  intended 
to  bear  even  date  with,  but  to  he  executed  imme- 
diately after  those  presents,  the  mortgagor  had 
assigned  his  equity  of  redemption  in  his  interest 
under  the  will  of  the  said  testator  to  trustees  upon 
certain  trusts,  and  that  the  mortgagees  had  by  such 
settlement  covenanted  with  the  mortgi^r  for  pay- 
ment to  him,  in  the  events  therein  mentioned,  of  the 
said  annual  sum  of  £200,  it  was  witnessed  that  in 
pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  £2,297  then  paid  by  the  mortgagees 
to  the  mortgagor,  the  mortgagor  covenanted  with 
the  mortgagees  to  pay  to  them  on  demand  the  sum 
of  £2,297,  with  interest  thereon  in  the  meantime  at 
the  rate  of  £4  per  cent,  per  annum,  and  also  any 
further  sum  or  sums  of  money  which,  prior  to  such 
demand,  should  have  been  advanced  by  or  become 
due  to  the  mortgagees  (other  than  for  interest)  under 
the  said  covenant  in  tne  said  settlement,  together 
with  interest  thereon  at  the  rate  aforesaid,  and  also, 
so  long  as  any  principal  sum  should  remain  due 
under  the  present  indenture  after  such  demand  as 
aforesaid,  to  pay  to  the  mortgagees  interest  thereon 
at  the  rate  aforesaid  half  yearl]^,  and  it  was  also 
witnessed  that  for  the  considerauons  aforesaid  the 
mortgagor,  as  beneficial  owner,  thereby  assigned  to 
the  mortgagees  all  his  interest  under  the  said  will, 
subject  to  a  proviso  for  redemption  on  payment  to 
the  mortgagees  of  the  sum  of  £2,297  and  interest, 
and  of  such  further  sum  or  sums  (if  any)  advanced 
by  the  mortgagees  under  their  said  covenant  in 
the  said  settlement  or  the  present  indenture  with 
interest. 

Prior  to  the  advance  of  the  moneys  secured  by  the 
last-mentioned  mortgage  the  defendants  P.  A. 
Williams  and  J.  W.  WiUiams  had  made  inquiries  of 
the  trustees  of  the  will,  and  were  informed  that  no 
notice  of  any  incumbrance  had  been  recdved. 

The  settlement  of  even  date  was  made  between  the 
defendant  Walter  Williams  of  the  first  part,  the 
defendants  Philip  Addison  Williams  ana  Joseph 
William  Williams  of  the  second  part,  and  the  defen- 
dants Lewis  William  Taylor  and  John  Bvans  Mi6re  of 
the  third  part,  and  afteo*  reciting  the  said  will,  and 
that  the  defendant  Walter  WilUams  being  pressed  for 
money  to  discharge  certain  debts  which  he  had  con- 
tracted, and  charges  which  he  had  created  on  his 
interest  under  the  said  will,  had  applied  to  the 
defendants  Philip  Addison  Williams  and  Joseiph 
William  Williams,  brothers  of  his  late  father,  to  assist 
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him,  which  they  had  agreed  to  do  upon  (inter  alia] 
his  executixi^  the  settlement  thereinafter  containea 
and  also  redtLnjg^  the  mortgage  of  even  date,  and  that, 
except  as  thereinbefore  redted,  there  was  no  incum- 
brance affecting  the  life  interest  of  the  defendant 
Walter  Williams  under  the  said  will,  and  that  the 
defendants  Philip  Addison  Williams  and  Joseph 
William  Williams  had  agreed  to  enter  into  the 
ooTenant  on  their  part  thereinafter  contained,  it  was 
thereby  witnessed  that,  in  consideration  of  the  premises 
and  of  the  said  covenant  on  the  part  of  the  defendants 
Philip  Addison  Williams  and  Joseph  William 
Williams  thereinafter  contained,  the  defendant  Walter 
Williams,  as  settlor,  thereby  assigned  his  life  and 
other  interests  under  the  said  will  to  the  defendants 
L.  W.  Taylor  and  J.  E.  Micre  in  trust  for  the  defen- 
dant Walter  Williams  during  his  life  or  until  he 
should  assign,  charge,  or  inouoiber  the  same  or 
affect  so  to  do,  and  after  the  determination  of  that 
trust  during  his  life  in  trust  during  the  remainder 
of  his  life,  or  durinff  such  shorter  period  as  the 
trustees  should  in  their  absolute  discretK>n  think  fit  to 
apply  the  same  for  the  maintenance,  support,  or 
benefit  of  the  settlor,  his  wife  (if  any),  and  chUdren 
or  remoter  issue,  and  his  sisters  and  their  children  or 
remoter  issue.  And  the  defendants  P.  A.  Williams 
and  J.  W.  Williams  thereby  covenanted  with  the 
defendant  Walter  Williams  that  if  he  should  within 
eight  weeks  after  the  loth  of  February,  1896,  leave 
England  and  proceed  to  some  other  country  out  of 
Europe,  of  which  the  covenantors  should  approve, 
and  should  remain  in  such  country  for  a  period  of 
five  years,  from  the  date  of  the  present  settlement 
and  should  not  assign  or  charge  his  said  interests 
under  his  father's  will  and  should  not  be  a  party  to 
any  proceeding  for  administering  his  said  father's 
estate  without  the  consent  in  writing  of  the  trustees 
of  the  settlement,  then  the  covenantors  or  the  sur- 
vivors of  them  would  pay  to  him  for  the  said  period 
of  five  years  the  annual  sum  of  £200  by  quarterly 
payments  to  be  made  by  bankers  nominated  by  the 
covenantors. 

On  the  7th  of  July,  1896,  notice  of  the  indentures 
of  mortgage  and  settlement  of  the  2nd  of  April,  1896, 
was  given  to  the  trustees  of  the  will,  but  at  that  time 
neither  of  the  defendants  P.  A.  Williams  and  J.  W. 
Williams,  nor  the  defendants  Taylor  and  Mi^re,  had 
any  notice  of  the  plaintiff's  mortgage  of  the  24th  of 
December,  1895,  and  it  appeared  from  the  evidence 
at  the  trial  that  the  trustees  of  the  will  did  not 
receive  notice  from  the  plaintiff  of  his  mortgage 
until  the  8th  of  January,  1897. 

On  the  16th  of  February,  1897,  the  plaintiff  wrote 
to  the  defendants  P.  A.  Williams  and  J.  W.  Williams 
offering  to  redeem  the  mortgage  of  the  2nd  of 
April,  1896,  but  the  offer  was  refused. 

The  defendant  Temple  gave  no  notice  of  his  charire 
to  the  trustees  of  the  will. 

The  defendants  P.  A.  Williams  and  J.  W.  Williams 
had  made  several  payments  to  Walter  Williams  on 
account  of  his  annuity  in  pursuance  of  their  covenant 
m  the  settlement. 

The  plaintiff  brought  the  present  action  claiming-- 
(1)  That  his  mortgage  might  be  enforced  by  fore- 
closure or  sale;  (2)  all  necessary  accounts  and 
inquiriM ;  (3)  a  declaration  of  the  priorities  of  the 
plamtiff  and  defendants  ;  (4)  a  declaration  that  the 
interest  of  the  defendant  Walter  Williams  under  the 
settlement  was  subject  to  the  plaintiff*s  mortgage ;  (6) 
redemption  of  either  of  the  mortgages  of  the  defen- 
dants P.  A.  Williams  and  J.  W.  Williams,  and  of  the 
defendant  Temple  which  might  be,  and  so  far  as  they 
might  be,  entitled  to  priority  over  the  plaintiff's  mort- 
giwe ;  and  (6)  incidental  relief. 

The  plaintiff  admitted  the  priority  of  the  mortgage 


of  the  defendants  P.  A.  Williams  and  J.  W.  Williams 
so  far  as  it  was  a  security  for  the  £2,297  tbecein 
expressed  to  be  advanced  and  for  all  sums  advanced 
under  the  covenant  in  the  settlement  of  even  date 
until  the  r  eceipt  on  the  Idth  of  February,  1897,  of 
notice  of  the  plaintiff's  mortgage  and  his  offer  to 
redeem ;  but  contended  tbat  his  mortgage  had 
priority  over  that  of  these  defendants  m  respect 
of  any  sums  advanced  by  them  under  the  covenant 
after  that  date. 

The  defendant  Temple  admitted  the  priority  of  the 
plaintiff's  security. 

Bramwell  Davia,  Q.C.,  and  Gatey^  for  the  plaintiff. 
— The  plaintiff's  mortgage  is  a  perfectly  good  mort- 
gage of  a  chose  in  action.  We  admit  that  the 
mortgage  of  the  2nd  of  April,  1896,  is  a  good 
mortgage  for  the  original  advance,  but  so  far  as  the 
subsequent  advances  are  concerned,  the  question  wiQ 
arise  whether  such  payments  were  provided  for  by  the 
deed.  The  defendants  P.  A.  Williams  and  J.  W. 
Williams  could  not  as  from  the  loth  of  February, 
1897,  increase  the  amount  of  their  mortgage  debt, 
and  they  have  priority  over  the  plaintiff's  mortgage 
only  in  respect  of  those  sums  advanoed  before  they 
received  notice  of  his  mortgage,  Hopkinsan  v.  RoU,  9 
W.  B.  900,  9  H.  L.  Cas.  514.  The  contemporaneous 
settlement  was  a  voluntary  settlement  on  the  part  of  the 
defendant  Walter  Williams.  The  only  oonsideratioa 
that  can  be  suggested  is  the  covenant  for  the  further 
advances,  but  there  was  no  consideration  to  make 
that  covenant  binding.  The  covenant  cannot  pre- 
vent this  from  being  anything  else  than  a  voluntary 
settlement. 

Sargantt  for  the  defendants  Philip  Addison 
Williams  and  Joseph  Walter  Williams. — In  Hopkinaon 
V.  Bolt  it  was  held  that  the  mortgagee  was  under  no 
obligation  to  make  advances  to  the  mortgagor,  but  here 
they  are  bound  to  go  on  paying  these  sums.  The  defen- 
dants are  entitled  by  virtue  of  the  family  settlement  as 
well  as  under  the  mortgage.  This  is  not  an  ordiiuiiy 
commercial  mortgage.  The  mortgage  and  setdement 
were  contemporaneous  and  formra  part  of  the  same 
transaction,  and  there  is  an  express  bargain  ooo- 
tained  on  the  face  of  these  two  documents.  The 
further  advances  were  part  of  the  oblisration  wfaidi 
the  mortgagees  primariljr  undertook,  and  why  ahooM 
they  be  in  a  worse  position  in  respect  of  them  than 
they  are  in  respect  of  the  original  mortgage  ddytP 
The  advances  were  a  matter  of  legal  obligation  and 
not  of  choice.  The  plaintiff  is  not  entitled  to 
priority  over  the  debt  due  to  these  defendaats :  Web- 
ster V.  Webster,  10  W.  B.  503,  31  Beav.  393;  Dearie 
V.  HaU,  3  Buss.  1.  The  plaintiff  expressly  agreed 
not  to  give  notice  of  his  mortgage,  and  he  most 
therefore  be  taken  to  have  sanctioned  Ihe  mortgagor's 
dealing  as  he  pleased  with  his  life  interest  in  the 
interval,  the  case  therefore  falls  within  the  doetnne 
of  Perry-Herrick  v.  AUwood,  6  W.  B.  204,  25  Beav. 
205,  2  De  a.  &  J.  21. 

A,  R,G.  Jennings,  for  the  trustees  of  the  settlement 
— The  plaintiff  contends  that  if  the  settlement  stands 
then  the  life  interest  under  the  settlement  is  sabject 
to  his  morturage ;  but  that  is  not  so,  for  the  trost  in 
favour  of  Walter  Williams  was  determined  by  reason 
of  the  mortgage.  Manning  v.  Chambers,  1  De  G.  &  Sma. 
282,  followed  in  Seymour  v.  Lucas,  8  W.  R.  599,  1 
Dr.  &  S.  1 77 .  The  principle  of  those  cases  is  applicable 
to  the  present  state  of  affairs,  and  even  if  the  o^Ule- 
ment  has  priority  to  the  mortgages,  the  life  interest 
is  not  subject  to  the  mortgage. 

A,  J.  David,  for  the  defendant  Temple. 

Hugh  Pollock,  for  the  defendant  Walter  WOliaiDS. 
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Bramwell  Davis,  Q.C*,  in  reply. — ^Walter  Williams 
hai  done  no  act  sinoe  the  date  of  the  plaintiff's  mort- 
gage which  could  work  a  forfeiture  of  his  life  interest 
under  the  settlement,  and  the  discretionary  trust, 
therefore,  has  not  yet  arisen.  The  settlement  can 
bsTe  no  effSeot  as  against  the  preceding  mortgage  of 
the  plaiatiff.  The  defendant's  mortgage  and  settle- 
ment are  distinct  and  independent  transactions,  and 
there  11  nothing  to  prevent  the  plaintiffs  mortgage 
from  attachinflf  to  the  earlier  part  of  the  settlement. 
Hone  of  the  aayanoes  mads  after  notice  of  the  plain- 
tiffs  mortgage  are  good  as  against  him. 

Our,  adv,  vulL 

Peh.     15. — KiKKEWiOH,    J.— It    was    necessarily 
admitted  on  behalf  of  the  plaintiff  that  his  mortgage 
of  the  24th  of  December,  1$95»  must  be  postponed  to 
that  of  the  defendants  Philip  Addison  Williams  and 
John  William  Williams,  of  the  2nd  of  April,  1896,  as 
lesards  the  sum  of  £2,297  then  advanced  by  tbem 
tm  such  other  sums,  if  any,  as  were  advanced  by 
them  on  the  same  security  at  a  later  date,  but  before 
they  received  notice  of  the  plaintiff's  mortgage.    It 
was  oontended  that  as  regturds  any  sum  advanced 
after  the  receipt  of  that  notice,  the  plaintiff's  mort- 
gage has  priority,  and  in  support  of  this  contention 
connsel  relied  on  the  authority  of  ffapkinaon  v.  Bolt, 
There  is  much  in  the  report  of  that  case  depending  on 
the  conduct  of  the  respondent,   on  the  pleadings, 
and  the  supposed  authority  of  Gordon  v.  Graham, 
2  Eq.  Cas.  Abr.  598,  pi.  16,  which  was  then  finally 
OTerroled,   but  the  point  really  decided  is  briefiy 
bat  accuratdv  stated  in   the  first  branch  of  the 
headnote  to  the  report,  which  runs  as  follows :  "  A 
itnt  mortgagee  whose  mortgage  is  taken  to  cover 
what  is  then  due  and  also  future  advances  (within  a 
fixed  amoont)   cannot   claim   the   benefit  of  such 
advances  in  priority  over  a  second   mortgagee  of 
whose  mortgage  he  had  notice  at  the  time  of  its 
execution  and  before  he  made  these  new  advances." 
The  doctrine  there  laid  down  not  merely  has  never 
heeo  questioned,  which,  of  course,  it  could  not  be,  but 
has  been   largely   applied   to    cases   of   a   similar 
character  which,  thoup^h  I  have  referred  to  some  of 
them,  there  is  no  occasion  here  to  specify. 

Keither  in  Hopkiruon  v.  Bolt  nor  in  any  of  the  cases 
which  have  followed  it  has  there  been,  so  far  as  I 
am  aware,  any  obligation  on  the  first  mortgagee 
(whose  position  by  reason  of  the  omission  of  the 
plaintiff  to  give  notice  of  his  charge  is  here  filled  by 
the  defendant  Williams)  to  make  further  advances, 
and  in  Hapkituan  v.  Bolt  the  mortgage  was  created  in 
favour  of  oonkers  and  to  secure  a  current  account. 
It  Mems  to  me  that  if  once  you  introduce  the  element 
of  obhgataon  to  make  further  advances  the  authority 
of  Hmj^naon  v.  Bolt  becomes  inapplicable,  and  that 
view  IS  8app<nrted  by  more  than  one  passage  in  the 
ludgmeiita  of  the  Lord  Chancellor  and  Lord  Ohelms- 
nnd  in  the  House  of  Lords.  I  do  not  myself  see  any 
substantial  difference  for  this  purpose  between  a 
pnsent  advance  and  a  covenant  to  make  certain 
advmDoes  at  a  future  time  on  which  the  covenantee 
may  ™^f^i«  an  action  not  to  be  answered  by  a  plea 
that  in  the  meantime  the  mortgagor  has  created 
toother  oharge  on  the  mortgaged  premises. 

But  when  the  facts  of  this  case  are  examined  the 
qaestioQ  between  tiie  parties  does  not  or  need  not 
torn  on  the  application  of  Hopkiruon  v.  BoiU,  The 
deed  of  the  2na  of  April,  1896,  already  mentioned,  is, 
ifanding  alone,  merely  a  mortgage,  and,  although  it 
eontemplatea  further  advances  and  the  security  is 
eoEtsoded  to  them  as  well  as  to  the  £2,297  then 
advanoed,  tiiere  is  not  in  this  deed  any  covenant  to 
make  snc^  or  any  further  advance.  But  it  refers  to 
»  settleiQaot  of  eyen  di»te  containing  such  a  covenant, 


the  execution  of  which  is  expressly  stated  to  be  part 
of  the  consideration  of  the  mortgage.  To  that 
settlement  I  must  now  turn.  It  recites  the  will 
creating  Walter  Williams'  life  estate  and  the  mortgage 
of  even  date,  which  we  are  now  told  was  made  in 
favour  of  two  brothers  of  the  testator,  and,  therefore, 
uncles  of  the  mortgagor,  and  then  as  part  of  the 
terms  of  the  advances,  actual  and  prospective,  Walter 
Williams  assigns  his  life  interest  to  the  defendants 
Taylor  and  Mi^re,  upon  trusts  which  may  be  briefly 
described  as  for  his  beuefit  until  alienation,  aud 
afterwards  at  the  discretion  of  the  trustees  for 
the  benefit  of  himself,  his  wife,  and  children.  By 
the  setdement  the  two  uncles  covenant  for  the 
payment  to  Walter  Williams,  provided  he  leaves  the 
country  and  remains  abroad,  an  annuity  of  £200  for 
five  years. 

It  is  dear  that  these  two  documents  really  repre- 
sent one  transaction  and  that  it  is  only  expressed 
iu  two  documents  for  the  sake  of  convenience. 
It  is  also  clear  that  the  settlement  was  made  for 
valuable  consideration,  and  there  is  no  suggestion 
that  all  was  not  done  in  eood  faith.  Why  should 
not  the  transaction  operate  as  a  settiement  of  the 
equity  of  redemption  arising  out  of  the  mortgage 
of  even  date  so  as  to  entirely  oust  the  plaintive 
claim  ?  The  rule  of  law,  or  rather  of  equity,  is 
that,  although  as  between  assignor  and  assignee 
an  assignment  of  an  equitable  interest  is  perfect 
without  notice  to  the  trustee  for  the  time  bemg,  of 
the  trust  property  under  a  will  or  settlement,  yet 
as  between  assignees  notice  is  necessary  to  confer 

Sriority,  and  so  long  as  the  first  assignee  in  point  of 
ate  omits  to  give  notice  it  is  competent  to  the 
assignor  to  make  a  titie  to  a  more  diligent  stranger. 
This  of  course  applies  as  much  to  absolute  assign- 
ments as  to  assignments  by  way  of  mortgage,  and  the 
result  is  that  what  was  assigned  to  the  phtintiff  has 
by  his  own  default  ceased  to  exist.  The  covenant  to 
make  further  advances  is  of  importance  in  proving 
the  settlement  to  be  made  for  valuable  consid!eratiou, 
but  as  regards  the  point  just  mentioned,  it  is  un- 
important, because  the  settlement  affects  the  equity 
of  redemption,  whatever  it  is,  without  reference  to 
the  question  whether  further  advances  were  made  or 
not. 

It  was  argued  on  behalf  of  the  defendants 
Williams,  and  I  take  the  argument  to  have  been 
adopted  by  the  other  defendants,  that  the  case  might 
be  brought  within  the  doctrine  of  Perrij'Herrick  v. 
Attwood  on  the  ground  that  the  plaintiff  m  his  mort- 
gage of  the  24  th  of  December,  1895,  expressly  agreed 
not  to  give  notice  to  the  trustees  of  the  will  until  the 
24th  of  December,  1896,  and  that  he  must  be  taken 
to  have  sanctioned  the  mortgagor's  dealing  with  his 
life  estate  as  he  pleased  in  the  interval.  There  is  no 
occasion  to  canvass  this  argument  at  length,  because 
I  have  already  expressed  an  opinion  adverse  to  the 
plaintiff's  claim,  but  as  at  present  advised  I  do  not 
think  that  the  case  falls  within  Perry-Herrick  v. 
AUwood,  the  short  point  of  which  was  that  mort- 
gagees who  had  expressly  sanctioned  their  mort- 
gagor's raising  money  in  priority  to  themselves  could 
not,  as  against  subsequent  mortgagees,  complain  that 
he  had  taken  advantage  of  the  sanction  to  raise  more 
than  they  had  intended.  My  judgment  proceeds  not 
on  express  sanction,  but  on  the  omisbion  to  give 
notice,  and  on  the  priority  consequent  on  tbat, 
where  the  assignmente  are  of  equitable  interests. 
One  point  remains.  The  plaintiff  is  the  assignee  of 
Walter  Williams'  life  interest  under  the  will,  and  now 
that  he  has  given  notice,  is  entitied  to  a  charge  on 
whatever  remains  vested  in  Walter  Williams  of  such 
life  interest,  and  the  plaintiff  says  that  the  entire 
life    interest   is  really  in  effect  vested   in    W^ltsr 
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Williams  beoanse,  though  he  no  longer  takes  it 
directly  under  the  will,  he  takes  it  under  the 
first  trust  of  the  settlement.  That  trust  is  for  the 
said  Walter  Williams  during  his  life,  or  until  he 
shall  assign,  charge,  or  incumber,  or  affect  to  assign 
or  charge  the  same  or  some  part  thereof,  &c. 

No  assignment  subsequent  to  the  date  of  the 
settlement  has  been  proved  or  suggested,  and  the 
question  is  whether  those  words  are  strictly  words  of 
futurity,  or  can  be  construed  to  extend  to  the 
assignment  to  the  plaintiff,  of  which,  be  it  remem- 
bered, the  mortgagees  of  the  2nd  of  April,  1896,  and 
the  trustees  of  the  settlement  were  ignorant.  In  this 
connection  it  may  be  as  well  to  mention  that  the 
settlement  contains  a  recital  that  there  was  no  incum- 
brance of  the  life  interest  except  the  mortgage  of 
even  date.  This  point  is,  I  think,  covered  by  the 
tvo  cases  cited  by  Mr.  Jennings  of  Manning  v. 
Chambers  and  Seymour  v.  Liccaa,  and  there  are  others 
to  the  same  effect. 

The  plaintiff  therefore  is  entitle!  to  no  relief  as 
against  the  mortgagees  of  the  2Qd  of  April,  1896,  or 
the  trustees  of  the  settlement  of  even  date,  and  there 
must  be  judgment  for  them  with  costs.  The  defen- 
dant Temple  is  a  mortgagee  subsequent  to  the 
plaintiff  and  standing  in  precisely  the  same  position. 
He  did  not  agree  not  to  give  notice  of  his  charge, 
but,  as  a  matter  of  fact,  he  omitted  to  give  it.  It  is 
an  idle  form  to  say  that  he  may  add  his  costs  to  his 
security,  but  that  is  all  to  which  he  is  entitled. 

Solicitors,  Weekes  <fk  Co. ;  Mackrell,  Jfafcn,  GocUee, 
<fc  Quincey,  for  Wragge,  Holliday^  Godlee,  Barrow^  & 
Bortont  Birmingham ;  Day  dh  Son,  for  Ivens  & 
Morton,  Kidderminster;  Mann  da  Taylor;  Maurice 
Moaeley, 


In  the  Matter  of  An  Action  of  Dunmobe  v.  Whabam, 

IN  THE  COUBT  OF  ChANOEBY  OF  THE  COUNTY 

Palatine  of  Langasteb.  (a.) 

Practice  —  Palatine  Court  —  Order  for  attachment- 
Defendant  out  of  Jurisdiction — Court  of  Chancery  of 
Lancaster  Act,  1850,  s.  15 — Court  of  Chancery  of 
Lancaster  Act,  1854,  «.  7 — Order  made  order  of  High 
Court. 

Where  a  defendant  in  an  action  in  the  Chancery  Court 
of  Lancaster  appears  to  the  action,  hut  resides  out  of  the 
jurisdiction,  and  after  judgment  an  order  is  made  in  the 
Palatine  Court  for  leuve  to  issue  a  writ  of  attachment 
against  him,  that  order  will  be  made  an  order  of  the 
High  Court  under  section  15  of  the  Court  of  Chancery 
of  Lancaster  Act,  1850. 

Motion. 

Wharam  and  Bronghton  were  defendants  in  an 
action  of  Dunmore  ▼.  Wharam,  brought  in  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster,  in 
respect  of  trust  funds  under  an  indenture  of 
settlement. 

The  defendants  both  appeared,  and  by  judgment 
of  the  court  made  on  the  8th  of  July,  1897,  they  were 
ordered  to  pay  a  sum  of  £2,275,  which  represented 
part  of  the  trust  funds,  into  court  within  seven  days 
after  service  of  the  judgment. 

Judgment  was  served,  but  the  order  was  not  com- 
plied with. 

The  defendant  Broughton  resided  at  Bishop 
Auckland,  in  the  county  of  Durham,  out  of  the  juris- 
diction of  the  Palatine  Court  of  Lancaster. 

(a.)  Heported  by  Neville  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


On  the  31st  of  January,  1898,  an  order  was  obtained 
from  the  Palatine  Court  of  Lancaster  for  leave  to 
issue  a  writ  of  attachment  against  him. 

The  present  application  was  made  ex  parte  that  this 
latter  order  shomd  be  made  an  order  of  the  High 
Court  under  section  15  of  the  Court  of  Chancery  of 
Lancaster  Act,  1850  (13  &  14  Vict.  c.  43). 

T,  R.  Hughes,  for  the  motion.— [Bybne,  J. — Oaght 
not  this  motion  have  been  made  to  the  Court  of 
Appeal  under  section  7  of  the  Court  of  Chancery  of 
Lancaster  Act,  1854  (17  &  18  Vict,  c  82)  ?]  I  submit 
not ;  that  Act  was  intended  to  apply  to  cases  when 
the  defendant  is  in  contempt  of  the  court,  as  by 
marrying  one  of  its  wards  or  the  like,  and  where  lu 
had  never  submitted  to  the  jurisdiction  of  the  court, 
and  being  out  of  its  jurisdiction  could  not  be 
punished,  but  not  to  cases  like  the  present,  where  ths 
Piilatine  Court  had  jurisdiction  to  make  the  original 
order  in  consequence  of  the  defendant  having  appealed 
to  the  action. 

Byrne,  J.,  made  the  order. 

Solicitor,  H,  S,  Mather,  Liverpool. 


Q.  B.  Div.  (Div.  Court.)    1 
t,JJ.); 


Feb.  15. 


(Mathew  and  Wright, 

Mandeb  v.  Bidqway.  (a.) 

County  court — Practice — Stamp  on  document — Appeal- 
Application  of  High  Court  rule — County  Courts  Ad, 
1888  (51  &  52  Vict.  c.  43),  «.  164— i?.  S.  C,  1883, 
ord.  39,  r.  8. 

The  ruling  of  a  county  court  judge  at  the  trial  of  an 
action,  tJiat  a  document  offered  in  evidence  i$  properly 
stamped,  is  not  subject  to  appeal  in  the  High  Court* 

This  was  an  appeal  from  a  decision  of  a  ooonty 
court  judge,  and  the  question  raised  was  whetiiff 
there  is  a  right  of  appeal  from  the  decision  of  a 
judge  of  such  a  court  as  to  the  sufficiency  of  a  stamp 
upon  a  document  tendered  in  evidence. 

In  this  case  the  instrument  on  which  this  actioa 
was  brought  was  produced  and  tendered  in  evidenoe 
by  the  plaintiff,  and  it  was  then  found  to  be  stamped 
with  SIX  penny  postage  stamps.  The  defendant 
objected  to  its  aamission,  on  the  ground  that  it  was 
not  properly  stamped.  The  learnt  jndge  overmled 
the  objection. 

From  this  decision  the  defendant  now  appealed 
and  asked  for  a  new  trial,  on  the  ground  that  the 
document  being  improperly  stamped,  had  been 
wrongfully  admitted  in  evidence. 

By  section  164  of  the  County  Courts  Act,  183S 
(51  &  52  Vict.  c.  43),  it  is  provided  as  follows: 
**  .  .  ,  In  any  case  not  expressly  by  this  Act  or 
in  pursuance  thereof  provided  tor,  the  general  prin- 
ciples of  practice  in  the  High  Court  of  Justioe  may 
be  adopted  and  applied  to  actions  and  matters." 

By  ord.  39,  r.  8,  of  the  Bules  of  the  Supreme 
Court  it  is  provided  that  '*  a  new  trial  shall  not  hs 
granted  by  reason  of  the  ruling  of  any  judge  that 
^e  stamp  upon  any  document  is  sufficient,  or  that 
the  document  does  not  require  a  stamp." 

W.  Oraham,  for  the  appellant. — ^The  qoestkA 
raised  in  the  county  court  was  whether  the  inttni- 
ment  on  which  the  action  was  brought  was  properly 
stamped.  The  learned  judge  in  that  ooort  held  tt 
was  properly  stamped,  and  the  question  now  raised  if  | 
whether  there  is  any  appeal  from  anch  a  dedsiaa  | 
Section  120  of  the  County  Courts  Act,  1888,  providai 

(d.)  Eeported  by  £.  G.  Stillwell,  Esq.,  Banister- 
at-Law. 
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tint  if  any  party  in  any  action  or  matter  shall  be 
diMtisftea  with  the  datennination  or  direction  of  the 
judge  in  point  of  hiw  or  eqnity,  or  npon  the  admis- 
non  or  rejection  of  any  evidence,  such  party  may 
i^^wel  to  the  High  Court  That  section  gives  a 
genoil  right  of  appeal,  subject  to  certain  exceptions, 
of  which  this  case  is  not  one.  The  learned  judge 
iboold  not  have  admitted  this  docoment  in  evidence. 
It  wai  not  properly  stamped :  N^^ne  Steam  Naviga^ 
im  Co.  V.  Sdater,  The  Ddano,  43  W.  B.  66,  [1895] 
P.40. 

Mmoikie,  for  the  respondent. — ^There  is  no  right  of 
appeal  in  this  case,  and  there  is  no  authority  showing 
ih]^  there  is  such  a  right.  Section  31  of  the  Common 
Uw  Procedure  Act,  1854  (17  &  18  Vict.  o.  125), 
provides  that  no  new  trial  shall  be  granted  by  reason 
of  tiie  ruling  of  an^  judge  that  the  stamp  upon  any 
docoment  is  insufficient,  or  that  the  docament  does 
not  require  a  stamp ;  and  ord.  39,  r.  8,  of  the  Bules 
of  the  Supreme  Court  is  taken  from  that  section. 
It  18  dear  that  there  is  no  appeal  from  the  decision  of 
a  jadge  of  the  High  Court  in  such  a  matter.  His 
decisioQ  is  final :  Siordet  v.  Kuczynski,  4  W.  B.  153, 
nan.  251 ;  BlewiU  V.  TriUon,  41  W.  B.  36,  [1892] 
2  Q.  B.  327.  The  practice  of  the  High  Court  applies 
in  Rioh  a  matter  to  the  county  courts.  This  is  pro- 
vided for  Iry  section  164  of  the  County  Courts  Act, 


Mathbw,  J. — ^I  am  clearly  of  opinion  that  there 
csn  be  no  appeal  in  such  a  case  as  this.  The  learned 
oaaatj  court  judge  has  held  that  a  certain  document 
teedered  in  evidence  by  the  plaintiff  in  this  action 
WM  properly  stamped.  There  is  no  appeal  to  this 
eoort  from  such  a  decision.  Section  164  of  the 
Comity  Courts  Act,  1888,  provides  that  the  general 
principles  of  practice  in  the  High  Court  are  applic« 
sUe  to  the  oounty  courts  in  matters  not  otherwise 
provided  for.  Now,  in  the  High  Cotirt  it  is  expressly 
pcovided  by  ord.  39,  r.  8,  that  a  new  trial  shall  not 
06  granted  by  reason  of  the  ruling  of  an^  judge  that 
the  stamp  upon  any  document  is  sufficient,  or  that 
the  document  does  not  require  a  stamp.  It  is  dear, 
thflrefore,  that  there  is  no  right  of  appeal  in  such  a 
in  the  oounty  court,  and  this  appeal  must  be 


Weight,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  dismissed* 

Solidtors  for  the  appellant,  ZHghy  db  Riddell,  for 
E,  AE.  J7.  Small,  Birmingham. 

Sdieitors  for  the  respondent,  FiM,  Boscoe,  A  Co,, 
for  W.  L.  WhiUhome,  Banbury. 


March  4. 


a  B.  Div.  1 

(Wright  and  Darling,  JJ.)/ 

Bbo.  v.  Shasican  ajxd  Othebs  (Justices). 
Ex  parte  Denton.  (a.) 

Licensing  Jaw — New  licence— CetUonxi  to  quash — 
Ohfeetions  by  one  of  the  puUio—Be/usal  of  justices  to 
hear  statements  of  fact  except  upon  oath — Mandamus 
— Discretion  of  justices — Practice, 

At  a  meeting  of  the  licensing  justices  D.  desired  to 
wake  statements  of  fact  m  opposition  to  the  granting  of 
I  Ueencefcr  new  premises. 

The  jusOees  decided  that  they  tooiUd  not  hear  him 
mkss  he  was  sworn  as  the  other  witnesses  who  had  given 
heir  evidence  had  been. 

(a.)  Beported  by  Ebskdie  Beid,  Esq.,  Barrister- 
at-Law. 


/>.,  (^fter  tJ^  provisiondl  licence  had  been  confirmed, 
obtained  a  ride  for  a  certiorari  to  bring  up  the  pro- 
visional licence  to  be  quashed,  but  as  it  appeared  doubtful 
if  that  was  the  proper  remedy,  a  rule  for  a  mandamus 
was  also  obtained. 

Held,  discharging  both  rules,  thai  as  the  granting  of 
a  licence  was  not  a  judicial  order,  the  remedy  by 
certiorari  w<u  inapplicable ;  and,  as  to  the  mandamus, 
thai  it  was  in  the  discretion  of  the  justices  to  impose,  if 
they  thought  fit,  the  obligation  of  an  oath,  and  thai  in 
the  exercise  of  their  discretion  they  had  jurisdiction  to 
refuse  to  hear  the  objector  unless  he  was  sworn. 

This  was  a  motion  for  a  certiorari  to  quash  the 
grant  of  a  licence  by  the  justices  of  the  Wellington 
division  of  the  oounty  of  Northampton,  on  the  ground 
that  the  justices  ought  before  granting  the  provisional 
licence  to  have  heard  statements  of  fact  which  an 
objector  to  the  licence,  who  had  obtained  this  rule, 
desired  to  make. 

The  justices  refused  to  hear  his  evidence  unless  he 
was  sworn,  being  of  opinion  that  they  had  power  to 
impose  that  condition  upon  a  person  who  oesired  to 
offer  evidence  for  or  against  the  granting  of  a 
licence. 

The  objector  declined  to  be  sworn,  asserting  that 
he  had  a  ri^ht  to  be  heard  as  one  of  the  public 
resident  withm  the  district,  and  alleged  as  his  reason 
for  refusing  to  be  sworn  that  on  the  authority  of 
Boulter  v.  The  Justices  of  Kent,  ante,  ^.  114,  [18971 
A.  C.  556,  a  licensing  meeting  not  being  a  court  of 
summary  jurisdiction  the  justices  had  no  power  to 
impose  any  such  condition  upon  him. 

It  being  doubtful  whether  the  proper  procedure  in 
such  a  case  was  by  way  of  certiorari,  the  objector  at  a 
subsequent  date  obtained  a  rule  nisi  for  a  mandamus 
in  respect  of  the  same  matter. 

Qeorge  Denton,  the  applicant,  was  one^  of  the 
objectors  to,  and  had  signed  a  petition  against,  the 
grantingof  the  licence  to  new  premises  applied  for 
by  Mr.  William  Knight  and  P.  f  hipps  &  Co.  at  the 
annual  licensing  meeting. 

The  application  was  opposed  by  a  temperance 
society,  whose  solicitor  called  several  witnesses,  all  of 
whom  were  put  on  oath,  as  well  as  the  witnesses 
called  in  support  of  the  application.  After  the  case 
for  the  temperance  society  was  closed,  Mr.  Denton 
rose  and  stated  that  as  a  resident  and  owner  of 
property  in  the  parish  and  a  large  employer  of  labour 
in  his  business  of  bootmaker  in  the  town,  he  desired 
as  a  member  of  the  public  interested  in  the  matter  to 
oppose  the  application  for  the  licence  and  was  pro- 
ce^^g  to  state  the  grounds  of  his  objection,  when 
the  solicitor  for  Mr.  William  Knight  objected  to  his 
being  heard  unless  he  was  sworn. 

The  justices,  upon  the  advice  of  their  derk,  decided 
that  Mr.  Denton  could  not  be  heard  except  upon 
oath,  and  as  Mr.  Denton  declined  to  be  sworn,  the 
justices  refused  to  hear  him,  and  granted  the  pro* 
visionid  licence. 

At  a  subsequent  meeting  for  the  confirming  of  pro- 
visional licences,  Mr.  Denton  again  appeared  and 
acted  as  before  with  the  same  result,  and  the  licence 
being  confirmed,  he  subsequently  applied  for  and 
obtained  the  two  rules  above  mentioned. 

Lawson  Walton,  Q.O.,  and  E.  E.  Pollard,  for  the 
holder  of  the  licence,  showed  cause  against  the  rule 
for  a  certiorari.    The  justices   had  a  discretionary 

Sower  to  compel  vdtnesses  to  be  sworn.  If  they 
edded  that  they  would  only  hear  Mr.  Denton's 
statement  on  the  same  terms  as  the  other  witnesses 
they  were  justified  in  doing  so.  The  decision  in 
Boulter  Y.  The  Justices  of  Kent,  ante,  p.  114,  [1897] 
A.  C.  556,  had  nothing  to  do  with  the  preseot  ques- 
tion ;  The  Boyal  Aquarium  ▼•  Parkinson,  40  W.  B. 
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450,  [1892]  1  Q.  B.  431 ;  Beg.  ▼.  The  London  County 
Council,  In  re  the  Empire  Theatre,  71  L.  T.  Bep.  638, 
43  W.  B.  Dig.  101 ;  Beg,  t.  The  Court  of  the  Company 
ofWaiermen,  [1897]  1  Q.B.  659,45  W.  E.  Dig.  22  ;  Beg. 
V.  The  Justice  of  Surrey,  52  J.  P.  423.  The  queation 
whether  a  statement  which  a  witness  desired  to 
make,  most  he  on  oath,  was  in  each  case  a  queation 
for  the  discretion  of  the  justices.  Section  16  of  the 
Evidence  Act,  1851  (14  &  15  Vict.  c.  99).  It  would 
be  monstrous  to  say  that  a  person  who  desired  to 
offer  evidence  to  set  aside  sworn  testimony  should 
have  a  right  to  do  so,  except  he  were  sworn.  Section 
42,  sub-section  3,  of  the  Licensing  Act,  1872,  directed 
that  the  justices  shall  not  hear  evidence  except  on 
oath  against  the  renewal  of  a  licence,  but  did  not  limit 
their  discretion  in  the  case  of  a  new  licence  which, 
a  fortiori,  ought  to  be  on  oath.  At  any  rate,  Mr. 
Denton's  remedy,  if  he  had  any,  was  not  by  certiorari, 

H,  27.  Aaquith,  Q.C.  (with  him  Blaiklock),  for  the 
applicant,  in  support  of  the  rule. — It  was  immaterial 
for  Mr.  Denton's  purpose  whether  he  succeeded  on 
the  certiorari  or  ^e  mandamua,  and  he  did  not  feel 
disposed  to  contest  very  strenuously  the  question  of 
certiorari.  [Wrioht,  J. — We  are  dear  that  this  is 
not  a  case  for  certiorari,^  Perhaps  their  lordships 
would  dedde  that  point  first. 

Wright,  J. — We  think  this  is  certainly  not  a  case 
in  which  a  rule  for  certiorari  should  ever  have  been 
granted.  The  grant  of  a  licence  is  not  a  judicial 
order.  There  has  been  no  want  of  jurisdiction.  In 
fact  almost  eveij  kind  of  objection  could  be  success- 
fully raised  against  it.    The  rule  must  be  discharged. 

G.  Candy,  Q,C.,  and  W,  Byland  Adkins,  for  the 
justices,  showed  cause  against  the  rule  for  a  man- 
damua,— The  justices,  although  not  a  court  of  sum- 
mary jurisdiction,  had  power  to  order,  if  they 
thought  fit,  evidence  to  be  given  on  oath.  [Wright, 
J. — &  there  any  obligation  on  the  licensing  magis- 
trates to  hear  casuiJ  objectors  P]  The  practice  at 
licensin|g  meetings  throughout  the  oount^  was  not 
to  require  a  man  to  be  sworn  who  merely  desired  to 
make  a  statement.  It  was  different  li  a  person 
intimated  he  desired  to  oppose  a  licence  and  to  tender 
evidence,  which  would  give  a  right  to  cross-examine 
him  to  the  other  side.  [Wright,  J. — ^Must  not  this 
case  be  arffued  exactly  as  if  the  justices  had  issued  a 
notice  in  their  court  that  no  one  should  be  allowed  to 
speak  on  a  licensing  matter  unless  he  was  sworn  P] 
Certainly  not  The  justices  would  be  acting  in  that 
case  uUra  viree.  It  was  a  question  in  each  case  in 
which  discretion  ought  to  be  properly  exerdsed.  He 
thought  Mr.  Denton  had  not  understood  the  decision 
of  the  House  of  Lords  in  Boulter  v.  I'he  Jueticee  of 
Kent,  which  was  outside  the  present  question  idto- 
gether.  [Wright,  J. — Yes ;  that  case  is  no  authority 
on  the  present  question.]  At  the  meeting,  petitions 
both  in  favour  of  and  in  opposition  to  the  grant 
(including  the  petition  signed  by  the  applicant)  were 
put  in  and  considered,  and  the  evidence  of  the  wit- 
nesses called  by  each  side  was  taken  upon  oath.  The 
justices  had  heard  and  determined  the  matter,  and 
the  rule  for  a  mandamus  ought  to  be  discharged. 

27.  J7.  Asquith^  Q,C,,  and  Blaiklock,  in  support  of 
the  rule. — ^Mr.  Denton's  interest  as  a  resident  and 
large  employer  of  labour  was  sufficient  to  give  him  a 
locus  standi  at  licensing  meetings.  His  contention 
was  that  a  person  who  had  a  bond  fide  reason  for 
bein^  heard,  and  conducted  himself  properly,  had 
a  nght  to  be  heard  without  having  first  been 
sworn.  By  exduding  his  evidence  ttxe  question 
whether  the  license  oug;ht  to  be  granted  was  not  fully 
considered  by  the  justices,  and  the  facts  were  not, 
fherefore,  properly  detepni;^    The  rqle  ought  tq 


be  made  absolute,  even  if  the  time  that  had  elapsed 
made  it  inexpedient  or  impossible  to  withdraw  the 
licence,  assuming  that  on  a  re-hearing  the  objectioa 
was  allowed.  It  was  a  question  of  prindple  that  they 
wished  dedded. 

Wright,  J. — ^It  is  quite  dear  that  this  rule  for  a 
mandamus  must  also  be  disdiarged.  As  regards  the 
substantial  question  whether  the  justices  had  power  to 
call  upon  a  person  standing  in  Mr.  Denton's  position 
to  give  his  evidence  upon  oath,  that  seems  to  me  to  be 
a  matter  solely  withm  their  discretion.  It  wodd, 
however,  be  contrary  to  the  interests  of  the  poblio  if 
the  justices  exercised  that  discretion  too  stridly,  sad 
within  reasonable  limits  the  local  public  should  be 
allowed  to  express  their  views  at  licensing  meetmgi. 
It  is  clearly  intended  by  implication  in  the  licensing 
Acts  that  the  public  should  be  allowed  to  exprasi, 
otherwise  than  on  oath,  thdr  opinion  on  matten 
of  local  public  interest ;  but  I  can  see  nothing  in  the 
Acts  which  points  to  any  actual  right  of  an  individosl 
to  make  statements  of  facts  without  being  sworn,  nor 
any  provisions  that  hinder  the  justices  from  exercising 
thdr  discretion  as  to  whether  they  will  hear  sodi  state- 
ments or  not,  without  requiring  them  to  be  tested  hj 
cross-examination. 

As  to  the  mandamus  I  confess  I  oan  see  no  sab- 
stance  in  the  application.  Mr.  Denton  has  not  shown 
that  if  the  rule  were  made  absolute  any  useful  par- 
pose  would  be  served.  He  does  not  even  gire  s 
reason  why  he  should  not  be  sworn.  The  opponents 
to  the  granting  of  the  provisional  lioence  were  folly 
heard,  and  the  petition  against  it,  to  which  Mr. 
Denton  was  one  of  the  signatories,  was  put  in  and 
considered.  Lastly,  against  the  mandam»u  mav  be 
urged  the  difficulty  which  would  be  occasioned  by 
the  gpranting  of  the  application  and  the  interferenoe 
with  other  interests,  which  have  aoorued  by  reason  of 
the  provisional  licence  having  been  confirmed.  la 
my  opinion,  therefore,  this  rule,  like  that  for  tiio 
certiorari,  must  be  discharged. 

Darung,  J. — ^I  concur.  It  is  dear  that  tiis 
justices  have  the  power  to  require  a  witness  to  be 
sworn  if  they  think  proper  to  exerdse  it.  They  bad 
required  the  other  witnesses  to  give  their  evideooe  oa 
oath,  and  they,  rightly  in  my  opinion,  dedded  tiiat 
any  evidence  that  Mr.  Denton  desired  to  give  against 
sworn  evidence  should  be  deposed  to  by  him.  This 
case  is  a  good  illustration  of  the  saying  that  a  littk 
knowledge  is  a  dangerous  thing.  Mr.  Denton  having 
read  the  case  of  Boulter  v.  The  Justiees  of  KetU^ 
imi^gined  that  the  dedsion  in  that  case  abadnftely 
entitled  him  to  make  statements  of  faot  befon  a 
licensiog  meeting  without  being  sworn.  He  mistook 
tJie  point  that  that  case  really  dedded,  and  it  is  na- 
f ortunate  for  him  that  he  read  that  oase  at  alL 

Bales  discharged, 

Solidtors  for  the  applicant,  Arthur  BkU^  lor  Jamm 
Jackson,  Northampton. 

Solidtors  for  the  licence-holder,  Metcalfe  dt  BirU, 
for  Beck  &  Green,  Northampton. 

Bolidtor  for  the  justices,  W,  Hirst  Samfum^ 
Wellingborough. 
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Ct.  op  App.        In  be  New  Par  Consols  (Limited).— Spoonek  v.  T.  &  W.  Browning.       Ct.  of  App. 


Otourt  o{  appeal* 

From  Q«  B.  Div.         ) 
(A.  L.  Smith,  Ghitty,  and  [  March  14. 

Collins,  L.JJ.)  ) 

In  re  New  Par  Consols  (Limitbd).  (a.) 

County  court — Jurisdiction — Company — Winding  up — 
Committal  order — Prohibition — Companies  ( Winding^ 
up)  Acty  1890  (53  &  54  Vict,  c.  63),  a.  1  (6). 

A  writ  of  prohibitum  does  not  lie  in  respect  of  a  com- 
fltftta^  order  made  by  a  county  court  judge  in  the  course 
of  proceedings  to  wind  up  a  company. 

Appeal  from  an  order  of  Bigham,  J.,  granting  a 
writ  of  prohibition. 

In  the  course  of  proceedings  taken  in  the  county 
court  of  Cornwall  for  the  winding-up  of  a  mining 
company  called  the  New  Par  Consols  (Limited),  an 
ordprwas  made  by  the  county  court  judge  on  the 
22iid  of  October,  1897,  under  section  7  of  the  Com- 
ptnira  (Windiog-up)  Act,  1890,  directing  Charles 
Gregory,  one  of  the  directors  of  the  company,  to 
nibmit  to  the  official  receiver  and  verify  by  affidavit 
a  statement  as  to  the  affairs  of  the  oompanv. 

Gregory  having  made  default  in  complying  with 
Uoi  order,  the  county  court  judge  made  an  order  for 
hit  oommittal  to  prison  for  contempt  of  court. 

Gregory  then  applied  to  the  High  Court  for  a  writ 
of  prohibition  to  oe  directed  to  the  county  court 
jadge  restraining  any  further  proceedings  on  the 
committal  order,  on  the  ground  tbat  the  sealed  copy 
of  the  order  of  the  22nd  of  October,  which  had  been 
served  upon  him,  did  not  bear  the  indorsement 
nquired  oy  the  County  Court  Bules  giving  him 
notice  that  unless  he  obeyed  the  directions  contained 
thsrein  he  would  be  guilty  of  a  contempt  of  court 
sod  liable  to  be  committed  to  prison. 

Bigham,  J.,  made  an  order  directing  that  the  writ 
erf  prohibition  should  issue. 

From  this  order  the  official  receiver  appealed. 

Sir  Bm  B,  Finlay^  8.G,,  and  Muir  Mackenzie,  for 
tiie  official  receiver. — Formerly  the  jurisdiction  over 
ttisoompaiiy  would  have  been  in  the  Stannaries  Court, 
snd  by  section  120  of  the  Companies  Act,  1862,  the 
Stannaries  Court  had,  for  the  purposes  of  the  winding- 
mp  of  companies,  the  same  power  of  enforcing  orders 
Mde  by  it  as  the  Court  of  Chancery  had  in  relation 
to  matters  within  its  jurisdiction.  The  Companies 
(Windiiig^-np)  Act,  1890,  by  section  1,  sub-seotion  1, 
snacts  as  follows :  *'  The  courts  having  jurisdiction  to 
wind  m  companies  in  Bngland  and  Wales  shall  be  the 
Bsgfa  Goort,  the  Chancery  Courts  of  the  counties 
Pilatiiie  of  Lancaster  and  Durham,  the  County 
Oooits,  and  the  Stannaries  Court."  By  sub-section  6, 
**  Sveiy  court  having  jurisdiction  under  this  Act  to 
wind  xxp  a  company  shall,  for  the  purposes  of  that 
nmsdiction,  have  all  the  powers  of  the  High  Court." 
ElieBe  powers  include  the  power  to  commit  for 
Bontempt  of  court :  Beg,  v.  Judge  of  County  Court  of 
SMTay,  13  Q.  B.  D.  963.  By  an  Act  passed  in  1896 
'fi&  A  60  Vict.  o.  45)  the  Stannaries  Court  was 
^liahed,  and  all  its  jurisdiction  and  powers  were 
rested  in  the  county  court.  The  result  is  that  the 
Kmnty  court  for  the  purposes  of  its  jurisdiction  over 
lie  winding-np  of  companies  is  in  the  same  position 
lefhe  "High  Court,  and  therefore  a  writ  of  prohibition 
Ices  not  lie. 

R.  O,    Olenn,  for  the  applicant. — ^The  point  that 
■ohibitioii  does  not  lie  was  not  taken  before  the 


(«.)  Bepcyrted  by  F. 


G.  BiroKER,  Esq.,  Barrister- 
at-I|aw. 


judge  at  chambers,  and  sub-section  6  of  section  1  of 
the  Companies  (Winding-up)  Act,  1890,  cannot  fairly 
be  constnied  as  exempting  the  county  court  from  lia- 
bility to  prohibition. 

A.  L.  Smith,  L.J. — The  county  court  judge  clearly 
had  jurisdiction  to  wind  up  this  company,  and  by 
sub-section  6  of  section  1  of  the  Companies  (Windiog- 
up)  Act,  1890,  he  had  for  the  purposes  of  that  juris- 
diction all  the  powers  of  the  High  Court,  and  among 
them  the  power  to  commit  for  contempt  of  court.  It 
foUows  that  we  cannot  order  a  writ  of  prohibition  to 
be  directed  to  him.  The  appeal  must  therefore  be 
allowed. 

CHirry,  L.J. — T  am  of  the  same  opinion.  The 
effect  of  the  sub- section  is  to  place  the  county  court 
for  this  particular  pirpose  on  an  equal  footing  with 
the  High  Court.  I  therefore  think  that  the  pro- 
prohibirion  was  incautiously  granted. 

CoLLms,  Ij.J.,  concurred. 
Appeal  allowed. 

Solicitor  for  the  official  receiver,  Solicitor  to  the 
Board  of  Trade, 

Solicitors  for  the  applicant,  Gregory  &  Co, 


Feb.  23. 


From  Q.  B.  Div. 

(A.  L.  Smith,  Chitty, 

and  Collins,  L.JJ.] 

Sfoonbb  V,  T.  &  W.  BBOWNiNa.  (a.) 

Principal  and  agent — Authority  of  agent—Stockbroker* s 
clerk — Agent  to  accept  orders — Evidence  of  holding  out 
— Liability  of  principal. 

The  defendantSy  a  firm  of  stockbrokers ^  allowed  one  of 
their  clerks  a  commission  upon  business  introduced  by 
him.  On  three  separate  occasions  the  plaintiff  gave  the 
clerk  orders  to  toJce  to  the  defendants  for  the  purchase  of 
shares t  and  the  plaintiff  received  through  the  clerk  bought- 
notes  signed  by  the  defendants  in  respect  of  these  shares. 
No  notice  of  assent  to  the  orders  was  given  by  the 
defendants  before  executing  them.  In  the  first  two 
transactions  the  plaintiff  paid  for  the  shires  by  cheque 
drawn  in  favour  of  the  defendants,  which  he  handed  to 
the  derk  to  take  to  them.  In  the  third  transaction  he 
paid  for  the  shares  by  cheqm  drawn  in  favour  of  the 
derk,  which  the  clerk  handed  to  tlie  defendants.  Subse- 
quently the  plaintiff  gave  the  derk  further  orders  for  the 
purchase  of  shares,  but  the  clerk,  instead  of  taking  these 
orders  to  the  defendants,  forged  the  defendants'  signature 
to  bought-notes  and  handed  them  to  the  plaintiff,  and  in 
.return  received  cheques  in  payment,  which  he  appropri' 
ated  to  his  own  use. 

In  an  adion  against  the  d^endants  to  recover  the 
money  so  paid,  the  jury  found  that  the  clerk  had  no 
express  authority  to  enter  into  the  contracts  ;  but  that  the 
defendants  held  him  out,  or  permitted  him  to  represent 
himself,  as  possesssed  of  such  authority. 

Held,  by  A.  L.  Smith  and  Chitty,  L.JJ.,  that  the 
course  of  business  in  the  first  three  transctdions  did  not 
afford  any  evidence  upon  which  the  jury  could  reasonably 
find  that  the  defendants  held  out  the  clerk  as  having 
authority  to  bind  them  by  contracts,  or  as  representing 
that  the  defendants  would  execute  the  orders  given  to  the 
derk, 

Edd,  by  Collins,  L.  J.  {dissenting),  that,  as  no  notice  of 
assent  wets  given  by  the  defendants  before  executing  the  first 
three  orders,  there  was  evidence  for  the  jury,  arising  out 
of  the  mode  of  doing  business,  that  the  defendants  by 

(a.)  Eeported  by  W.  F.  Barry,  Esq.,  Barrister- 
at-Law. 
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conduct  represented,  or  permitted  their  clerk  to  represent, 
that  orders  received  hy  him  would  he  executed  by  the 
defendants  unless  they  gave  notice  to  the  contrary. 

Appeal  by  the  plaintiff  from  the  jadgment  of 
Hawkins,  J.,  at  the  trial  of  the  action  with  a  jury. 
The  facts  and  arguments  are  sufficiently  stated  in  the 
judgments. 

Crump,  Q,C.,  and  J.  Eldon  BanJces,  for  the  plaintiff. 

J.  Lawson  Walton,  Q,C,,  and  A,  G,  Mclntyre,  for  the 
defendants. 

Gar*  adv.  vult, 

Feb.  23.— A.  L.  Smith,  L.J.— This  is  an  action 
brought  by  the  plaintiff,  who  is  a  farmer,  against  a 
firm  of  stockbrokers,  in  substance  to  recover  moneys 
paid  by  the  plaintiff  to  a  person  named  Dennis  on 
account,  as  the  plaintiff  supposed,  of  the  price  of 
sh&rett  purchased  by  the  defendants  for  him,  which 
shares  have  not  been  delivered  by  the  defendants  to 
him.  The  case  came  to  trial  b^ore  my  brother 
Hawkins  and  a  special  jury,  when  the  learned  judse, 
doubting  whether  he  should  do  so,  left  the  folio  wmg 
three  questions  to  the  jury:  First,  Had  Dennis 
express  authority  to  enter  into  the  oontractsP 
Answer,  No.  Secondly,  Did  the  defendants  hold  him 
out  or  permit  him  to  represent  himself  as  possessed  of 
such  authority— that  is,  to  enter  into  contracts  on  the 
defendants'  behalf  P  Answer,  Yes.  Thirdly,  BEad  the 
plaintiff  authorized  Dennis  to  deal  with  the  defendants 
so  as  to  bind  the  plaintiff  by  payments  to  Dennis  F 
Answer,  No.  My  brother  Hawluns  subsequently,  after 
argument,  entered  judgment  for  the  defendants  upon 
the  gpround  that  there  was  no  evidence  to  support  the 
second  finding  of  the  jury.  The  plaintiff  appeals. 
The  question  comes  to  this :  Should  my  brother 
Hawkins  upon  the  evidence  have  held  that  there  was 
no  evidence  to  go  to  the  jury  upon  the  second 
question  ? 

The  evidence,  so  far  as  material  to  the  point  under 
consideration,  shows  this :  Dennis  was  a  junior  derk 
of  the  defendants,  who  received  a  commission  upon 
business  introduced  by  him  to  them.  Dennis  was 
known  to  the  plaintiff  as  a  friend.  Upon  the  11th  of 
February,  1895,  the  plaintiff  gave  him  an  order  to 
take  to  the  defendants  to  be  executed  by  them.  It 
was  an  order  to  purchase  for  the  plaintiff  five 
Wolhuters  shares.  This  order  Dennis  took  to  the 
defendants,  who  executed  it,  and  the  plamtiff  after- 
wards received  from  the  defendants  a  bought-note 
signed  by  them  showing  the  purchase  of  these  shares 
by  them  for  him.  This  note  was  sent  by  the 
defendants  to  the  plaintiff  by  Dennis.  On  the  same 
day  the  plaintiff  gave  a  similar  order  throuffh  Dennis 
for  the  purchase  by  the  defendants  for  the  plaintiff  of 
ten  Mainland  Consolidated  shares.  This  order  Dennis 
took  to  the  defendants,  who  executed  it,  and  the 
plaintiff  afterwards  received  through  Dennis  a  bought- 
note  signed  by  the  defendants,  showing  the  purchase 
of  these  shares  by  the  defendants  for  the  plaintiff. 
After  the  receipt  of  these  notes  from  the  defendants 
the  plaintiff,  on  the  25th  of  February,  1895,  drew 
his  cneque  in  favour  of  the  defendants  for  the  price 
of  these  two  lots  of  shares  amounting  to  £35  8s.  6d., 
which  cheque  he  gave  to  Dennis  to  be  handed  by  him 
to  the  dexendants.  This  Dennis  did,  and  these  two 
transactions  are  duly  entered  in  the  defendants' 
ledger.  Upon  the  Sth  of  March,  1895,  the  plaintiff 
save  a  third  order  to  Dennis  to  be  taken  to  tiie 
defendants  for  them  to  purchase  for  the  plaintiff  one 
hundred  Idaho  shares.  This  order  Dennis  also  took 
to  the  defendants,  who  executed  it,  and  afterwards 
sent  throuffh  Dennis  to  the  plaintiff  a  bought-note 
signed  by  them  showing  the  shares  purchased  by  them 
for  him.    Upon  the  19th  of  March^  1895,  the  plaintiff 


drew  his  cheque  for  the  amount  of  these  shares^ 
namely  £17  IBs.  2d. — in  favour  of  Dennis,  to  ba 
handed  by  him  to  the  defendants,  which  he  did. 
This  transaction  was  also  entered  in  the  defendinti' 
books,  and  these  three  matters  thus  became  dossd. 

After  these  three  transactions  and  throoghoat  tiis 
year  1895  the  plaintiff  gave  Dennis,  who  still  remvued 
the  defendants*  derk,  orders  for  the  purchase  of  otbsr 
shares  to  be  taken  by  him  to  the  defendsDti  for 
execution.  Dennis  took  none  of  these  orders  to  the 
defendants.  What  he  did  was  this:  He  m^e  oat 
bought-notes  purporting  to  be  signed  by  the  de- 
fendants, and  handed  them  to  the  plaintiff.  Tiieie 
wiBre  forgeries  of  Dennis.  The  plaintiff  upon  tks 
receipt  of  these  forged  bought-not^  drew  cheques  for 
the  different  amounts  supposed  by  him  to  be  due  to 
the  defendants,  and  handed  them  to  Dennis  to  be 
taken  to  the  defendants.  These  cheques  Denmi 
misapplied  to  his  own  use.  The  defendants  koew 
nothing  of  these  oid)rs  of  the  plaintiff,  or  of  whit 
Dennis  was  doing,  till  the  beginning  of  the  yetf 
1896.  It  is  not  suggested  that  the  plaintiff  wm 
guilty  of  any  negligence  in  not  finding  out  that  tbs 
Dought-notes  he  received  from  Dennis  from  time  to 
time  did  not  bear  the  genuine  signatures  of  the 
defendants,  nor  that  the  defendants  were  guilty  cf 
any  negligence  in  not  discovering  Dennises  frudi. 
Both  the  plaintiff  and  the  defen&nts  were  eqosllf 
dieated  by  Dennis. 

The  question  is  narrowed  to  this :  Does  the  fset  ol  > 
a  principal  allowing  an  agent  to  obtain  orders  fcv  Ida ' 
which  he  may  or  may  not  execute,  as  he  pl< 
the  person  giving  the  order  well  knows — afford  ssfi 
evidence  either  that  he  holds  out  the  agent  as  harim|> 
authority  to  bind  him  by  contracts,  or  as  repreeenl^i 
ing  that  he — the  prindpal — will  execute  the  ordas 
brought  to  him  by  the  agent  ?    Now  it  is  dear  ttHl< 
upon  receipt  of  the  first  oilier  brought  by  Demiit  te^ 
the  defendants,  they  were  perfectly  entitled  to  refaeS] 
to  execute  it,   and  they  were  under  no  obUgatioa 
whatever  to  communicate  to  the  plaintiff  whe^sr  tb^j 
would  execute  the  order  or  not.    If  they  had  nM'. 
executed  this  order  it  cannot  be  said  that  their  1^ 
position  would  have  been  diffiarent  when  tiie  ssom; 
or  any  subsequent  order  o»me  through  Deimis  lii 
them,  assuming  they  had  not  executed  any  of  thtf^ 
orders.    But  it  is  said  because  they  ezeci^ted  the  iai 
order— and  in  this  case  the  two  subeequant 
their  position  became  altered,  and  that  by  e 
these  orders  they  thereby  hdd  out  the  agent 
having  authority  as  regards  subsequent  oidats  to  b 
them  by  contracts,  or  at  anyrate  held  lum  out 
representing  that  they,  the  defendants,  would  ezeo 
the  orders  thereafter  brought  to  them  by  him  uoki 
they  communicated  to  the  plaintiff  that  they  woil 
not  execute  the  orders  so  brought.    When,  I 
ask,  is  it  that  the  legal  obligation  upon  the  . 
to  oommunioate  to  the  customer  mt  he  would 
execute  an  order  brought  to  him  by  the  agent  i 
arises  P    Is  it  after  the  first,  second,  third,  or  s 
what  number  of  orders  executed  ?    If  it  ariaes  at 
it  seems  to  me  it  arises  after  the  first  order 
and  this,  in  my  judgment,  is  not  so  any  mors 
after  a  second  or  a  third  order  exeooted.    As  I 
before  stated,  the   defendants   in   this    oaae 
nothing  of  the  orders  given  to  Dennis  by  the  . 
after  the  first  three  wmch  they  executed,  and  yet  itl 
said  that  by  not  conunuoicating  to  the  p1^«tiff  tbd 
they  would  not  execute  orders  of  whioh  they  k* 
nothing,  they  are  liable  to  the  customer.    I  cssi 
see  this. 

It  is  said  that  the  defendants  hdd  out  Damii 
having  authority  to  reodve  payment,  for  thq^tsj 


and  accepted  a  cheque  brought  to  them 

drawn  by  the  plaintiff  in  fivoi;r  of  Dennis.    THl 
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eheqne  wai  taken  in  payment  of  an  order  wbich  they 
bad  executed.  If  they  had  ezeoated  any  of  the  orders 
sabseqaent  to  the  first  three,  this  might  have  afforded 
6Yideooe  of  the  holding  out  of  Dennis  to  receive  pay- 
ment for  the  orders  executed;  but  how  does  this 
show  that  they  held  out  Dennis  to  receive  payment 
for  orders  which  they  had  never  heard  of»  and  of 
coarse  not  executed  P  It  seems  to  me  that  although 
there  was  evidence  fit  to  be  left  to  the  jury  that  the 
defendants  held  out  Dennis  as  their  agent  to  receive 
orders,  which  they  mi^ht  or  might  not  thereafter 
ezecaie,  as  they  pleased,  there  was  no  evidence  that 
he  was  held  out  by  the  defendants  as  their  agent 
dfher  to  malro  contracts  on  their  behalf  or  to  bind 
them  to  accept  orders  when  broufrht  by  Dennis  to 
them,  and  that  they  are  not  estopp«-d  by  their  conduct 
from  assf'rting  against  the  plaintiff  what  is  the  truth 
— namely,  that  they  had  not  executed  for  the  plaintiff 
tho  bonght-notes  forged  by  Dennis. 

For  these  reasons  I  have  arrived  at  the  conclusion 
that  them  is  no  evidence  to  support  the  second 
finding  of  the  jury,  and  I  therefore  think  my  brother 
Hawkins  came  to  the  right  conclusion  in  entering 
judgment  for  the  defendants,  -  and  that  this  appeal 
■honld  be  dismissed. 

Chitty,  L.J. — ^This  appeal  relates  exclusively  to 
thefeoond  finding  of  the  special  jury.  At  the  re- 
quest of  counsel  the  learned  judge  left  three  specific 
queaticms  to  them.  The  jury,  having  answered  them, 
were  by  oonsent  discharged,  and  the  further  con- 
sideration of  the  action  was  reserved  to  be  heard 
before  the  judge.  On  the  farther  consideration,  after 
argument,  he  held  that  there  was  no  evidence  to 
support  the  finding  on  the  second  question. 

It  is  unnecessary  for  me  to  recapitulate  the  facts  at 
length.  They  hove  already  been  stated  by  the  Lord 
Justice.  The  jury  found  that  Dennis  had  no  express 
authority  from  the  defendsnts  to  bind  them,  and  that 
tbe  plaintiff  did  not  authorize  Dennis  to  deal  with 
the  defendants  so  as  to  bind  the  plaintiff  by  payments 
to  Dennis,  but  that — in  answer  to  tiie  second  question 
— the  defendants  did  hold  Dennis  out  or  permit 
him  to  represent  himself  as  possessed  of  authority — 
as  I  muderstand  the  finding— to  bind  them  by  accept- 
ance of  the  orders  given  by  the  plaintiff  to  Dennis. 

There  was  no  direct  evidence  of  holding  out  or 
pemuasion  to  represent.  No  commimications  took 
piaoe  between  the  pla'mtifl  and  the  defendants 
directly ;  during  the  transactions  in  question  no  letter 
passed  between  the  plaintiff  and  the  defendants,  nor 
did  the  plaintiff  visit  the  defendants'  office  or  any- 
where see  any  of  them.  The  communications  which 
did  take  place  were  all  through  Dennis  as  an  inter- 
mediary. The  nature  of  his  intervention  I  will  state 
presen^y  when  dealing  with  the  first  three  trans- 
aetions.  He  was  not  the  bearer  of  any  message  by 
word  of  mouth  from  the  defendants  to  the  plaintiff. 
He  waa  a  young  man  nearly  of  age  in  March,  1895, 
and  had  for  some  years  be^  a  junior  clerk  in  the 
employment  of  the  defendants.  He  was  on  intimate 
terma  with  the  plaintiff,  a  farmer,  and  was  constantly 
visiting^  him  in  the  country.  He  advised  the  plaintiff 
in  Stock  Exchange  transactions,  and  the  plaintiff 
advised  him  and  encouraged  him  in  betting  trans- 
aetioiM.  The  plaintiff,  as  he  said  in  his  letter  to  the 
defendants  of  the  31st  of  May,  1896,  dealt  with  him 
direct  becaose  he  kuew  him  well  and  his  family,  and 
never  dreamt  that  he  was  a  cheat.  On  all  orders 
bronght  by  him  to  the  defendants,  and  accepted  by 
them,  he  was  allowed  a  part  of  the  commission. 
Bach  then,  frtaied  shortly,  was  the  general  relation 
in  which  Dennis  stood  towards  the  plaintiff  and  the 
defandaats. 

The  appelUut  relies  on  t\^^  fint  three  transactions 


and  the  course  of  business  followed  in  them ;  and  it 
is  contended  for  him  that  from  the  course  of  business 
thus  followed  there  was  evidence  from  which  the  jury 
had  sufficient  ground  for  drawing  the  inference  that 
the  defendants  held  forth  their  clerk  Dennis  as  having 
authority  to  bind  them  to  accept  orders  for  purchase 
and  sale  on  the  Stock  Exchange.  The  question 
narrows  itself  down  to  this :  Do  these  transactioos 
afford  evidence  from  which  the  jury  could  reasonably 
draw  the  inference  of  fact  that  the  defendants  held 
Dennis  out  as  having  any  such  authority  P 

These  three  transactions  were  carried  out  sub- 
stantially in  the  same  manner.  There  is  no  question 
about  them  except  as  to  the  inference  to  be  drawn 
from  them.  For  the  purposes  of  my  judgment  it 
will  suffice  to  describe  the  first  transaction.  Dennis 
receives  from  the  plaintiff  in  the  country  an  order  by 
word  of  mouth  intended  for  the  defendants  to  buy  for 
him  certain  shares  on  the  Stock  Exchange.  This 
order  is  carried  on  the  11th  of  February  by  Dennis  to 
the  defendants  for  execution  by  them.  Plainly  the 
defendants  on  receiving  the  order  were  at  liberty  to 
reject  or  accept  it  as  they  thought  fit.  Ualess  bound 
by  prior  contract  no  man  is  bound  to  accept  an  order 
sent  to  him.  A  stockbroker  who  accepts  and  executes 
an  order  to  buy  on  the  Stock  Exchange  becomes 
bound  by  the  Stock  Exchange  rules  as  a  principal. 
The  defendants,  on  the  order  being  submitted  to  them, 
make  inquiries  of  Dennis  as  to  the  position  of  the 
plaintiff,  and  are  satisfied.  But  this  fact  does  not 
appear  to  have  been  communicated  by  Dennis  to  the 
plaintiff,  and  has  no  bearing  on  the  question  of 
ostensible  authority.  The  defendants  being  thus 
satisfied,  accept  the  order,  but  how  P  A  regular  Stock 
Exchange  boue^ht-note  is  made  out  and  signed  by  one 
of  the  principals  of  the  defendants*  firm.  This  note  is 
handed  by  the  defendants  to  their  clerk  Dennis  for 
delivery  to  the  plaintiff.  Dennis  takes  the  note  to  the 
plaintiff  in  the  country  and  delivers  it  to  the  plaintiff. 
This  is  the  only  manner  in  which  the  defendants 
signify  to  the  plaintiff  their  acceptance  of  his  order. 
The  plaintiff  then  draws  a  cheque  on  the  2dth  of 
February  to  cover  this  and  the  second  transaction, 
and  hands  it  to  Dennis  for  delivery  to  the  defendants. 
The  cheque  is  delivered  to  them.  The  transaction  is 
entered  in  their  books  and  is  closed. 

Now  I  am  at  a  loss  to  see  how  these  transactions, 
thus  carried  out,  afford  evidence  of  holding  out 
Dennis  as  having  authority  to  bind  the  defendants  to 
accept  any  subsequent  order  coming  from  the  plaintiff. 
The  question  is  not  whether  the  defendants  held  out 
Dennis  as  having  authority  merely  to  receive  an  order 
for  transmission  to  them ;  such  a  question  appears  to 
me  to  be  beside  the  point.  But  it  is  whether  Dennis 
was  held  out  by  the  defendants  as  having  authority 
to  bind  the  defendants  on  the  mere  receipt  of  the 
order  by  him  so  as  to  constitute  the  relation  of 
principal  and  agent  (or  broker)  between  the  pUiotiff 
and  the  defendants.  I  think  that  the  evidence  arising 
from  the  course  followed  in  these  transactions  leads 
to  a  conclusion  contrary  to  that  contended  for  by  the 
appellant.  In  these  transactions  the  defendants 
signified  their  acceptance  of  the  ordfrs  brought  to 
them  in  one  way,  and  in  one  way  only,  by  handing  a 
duly  signed  bought-note  to  Dennis  for  transmission 
to  the  plaintiff.  In  the  subsequent  transactions 
Dennis  stole  or  fraudulently  obtained  the  defendant's 
forms  of  contract,  and  forged  their  signature;  and 
by  these  means  defrauded  the  plaintiff. 

It  was  urffed  by  the  appellant  that  by  the  first 
three  transactions  the  relation  of  customer  and  broker 
was  constituted.  Admitted  that  it  was,  so  far  as 
these  transactions  were  concerned.  But  what  then  ? 
The  appellant's  cotmsel  contended  that,  having  regard 
to  this  past  relation,  the  defendants  were  bound  to 
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accept  all  further  orders  given  by  the  plaintiff  to 
Dennis,  and,  if  not  for  any  amount  ho^^ever  large,  at 
least  for  moderate  amounts  such  as  are  disclosed  by 
the  first  three  transactions.  I  am  unable  to  agree 
with  this  contention.  It  seems  to  me  that,  after  the  first 
three  transactions,  the  defendants  were  still  at  liberty 
to  reject  or  accept  any  orders  received  from  the 

Slaintiff  by  Dennis,  had  Dennis  delivered  them  to  the 
efendants.  But  none  of  them  were  in  fact  delivered, 
and  thus  the  defendants  had  no  opportunity  of 
accepting  or  rejecting  them. 

ic  was  further  urged  that  the  defendants,  by  the 
course  pursued  in  the  first  three  transactions,  placed 
the  plaintiff  in  such  a  position  as  entitled  him  to 
presume  that  all  orders  given  bv  him  to  Dennis  were 
or  would  be  accepted  by  the  aefendants,  until  they 

five  notice  to  the  contrary  to  the  plaintiff.  But 
cannot  accept  this  proposition,  or  tbe  proposition 
that  authority  to  solicit  orders  was,  in  the  circum- 
stances of  this  case,  evidence  of  ostensible  authority 
to  accept  orders  so  as  to  bind  the  defendants. 

In  my  opinion,  Mr.  Justice  Hawkins  was  right  in 
holding  that  there  was  no  evidence  to  support  the 
second  finding. 

OoLLnra,  L.J.— I  regret  that,  after  the  most 
anxious  consideration,  I  am  unable  to  agree  in  the 
conclusion  arrived  at  by  my  brothers  in  this  case. 
There  is,  however,  no  principle  of  law  involved,  but 
merely  a  question  as  to  the  possible  inference  from 
certain  facts.  We  are  asked  to  i^ore  the  findings  of 
a  special  jury  under  the  direction  of  the  most  ex- 
perienced ludge  upon  the  bench  upon  a  question 
peculiarly  ntt^l  for  the  decision  of  business  men. 

It  is  not  necessary  to  le-state  the  facts.  That 
there  was  actual  authority  given  by  the  defendants  to 
Dennis  to  solicit  orders  on  their  behalf  is  admitted. 
It  was  proved  that  in  three  successive  transactions 
orders  were  given  by  the  plaintiff  to  Dennis  to  be 
executed  by  the  defendants'  firm,  and  that  on  each 
ocoasioil,  without  any  other  communication  between 
the  plaintiff  and  the  defendants,  either  by  letter  or 
word  of  mouth,  contract-notes  for  the  required 
purchases  were  forwarded  through  Dennis  to  the 
^aintiff,  and  cheques  returned  by  the  plaintiff  to 
Dennis,  who  handed  them  over  to  the  finn.  In  fact, 
each  of  these  transactions  was  carried  out  by  tiie 
defendants  through  the  agency  of  Dennis.  The 
plaintiff  never  saw  or  communicated  with  anyone 
but  Dennis,  and  the  defendants  communicated  with 
tiie  plaintiff  only  through  Dennis. 

There  was  evidence  mat  the  plaintiff  did  not  know 
the  actual  limitations  of  Dennis's  authority,  but  looked 
upon  him  as  a  partner,  or,  at  all  events,  as  authorized 
to  accept  contracts  on  behalf  of  the  firm.  It  was 
further  proved  that  on  receipt  of  the  first  order  one  of 
the  partners  satisfied  himself  by  inquiries  of  Dennis 
as  to  the  responsibility  of  the  plaintiff  before  accept- 
ing him  as  a  client.  They  thereupon  executed  the 
first  order  and  accepted  payment  by  a  cheque  sent  to 
Dennis  in  favour  of  the  finn,  and  the  amount  of  the 
cheque  sent  exceeding  the  amount  required,  they 
repaid  the  diffiarence  to  the  plaintiff  by  handing  to 
Dennis  their  cheque  in  favour  of  the  plaintiff.  They 
executed  the  next  order  without  further  inquiry,  and 
received  in  payment  a  cheque  sent  to  Dennis  and 
drawn  in  his  favour.  The  jury  bv  their  answer  to  the 
third  question  negatived  the  defendants'  contention 
that  Dennis  was  the  plaintiff's  agent,  and  that  finding 
has  not  been  contested. 

It  seems  to  me  that  these  facts  constituted  evidence 
fit  to  be  considered  by  a  jury  of  a  holding  out  by  the 
defendants  of  Dennis,  at  the  lowest,  as  a  person 
authorized  to  receive  orders  on  behalf  of  the  fizin — 
Ulit^  t!49  WM  budl^  disputed  b^  the  defendants' 


counsel.  If  he  was  so  held  out,  it  would  follow  tbit 
the  defendants  would  be  bound  to  treat  aa  ardar 
given  to  Dennis  as  received  by  the  firm  in  oidinarf 
course.  They  could  not  plead  non-receipt  of  the 
order  as  an  excuse  for  failure  to  perform  it  Butai 
they  would  be  in  no  wise  bound  to  accept  the  order, 
I  think  such  a  mode  of  doing  business  might  veU 
ground  a  presumption  that  they  undertook  by  sone 
means  to  apprize  tne  customer  whether  they  inteadel 
to  execute  it  or  not.  The  assent  of  the  broker  to  tke 
<xrder  would  necessarily  precede  its  execution;  aad 
in  dealings  on  the  Stock  Exchange,  if  the  would-be 
customernad  to  wait  to  know  whether  hie  order  wm 
accepted  or  not  till  the  time  arrived  in  which  notiM 
of  performance  would  reach  him  in  ordinary  ooane, 
he  might  find  his  purpose  in  the  tranaaction  wholly 
defeated.  What  mode  of  giving  this  nooeweiy 
information  the  parties  intended  to  adopt  would  w 
a  matter  of  inference  for  a  jury  from  all  the  oiroiuB- 
stances.  Where,  as  here,  no  notice  of  aseent  «■ 
given  in  any  case  before  the  execution  of  the  ofder,  I 
think  there  was  evidence  for  the  jury  thiit  the  mode 
of  doing  business  was  that  the  assent  which  nod 
have  preceded  the  execution  of  the  order  wae  to  be 
inferred  from  silence — in  other  words,  that  tiie 
customer  would  be  entitled  to  assume,  in  the  abeenoi 
of  notice  to  the  contrary,  that  his  orders 
in  due  course,  and  to  act  on  such  assumption  bj 
placing  them  eleewhere;  and  thus  the 
being  estopped  from  denying  that  they  reoeived  tts 
orders,  would  be  also  estopped  from  denying  fbil 
they  accepted  them. 

Suppose  actual  authority  given  to  a  particular  d&k 
to  receive  orders  on  behalf  of  the  firm.  This  wcill 
not  of  itself  confer  authority  on  such  ole^  to  bisl 
the  firm  to  accept  them,  but  surely,  as  a  matter  d 
business,  it  would  throw  upon  the  firm  the  oUigtlisi 
of  giving  notice  to  a  customer,  who  had  tendend  n 
order  to  the  person  authorized  to  reoeive  it,  of  thar 
refusal  to  execute  it,  and  surely  in  the  absenoeSl 
such  notice  a  customer  whose  previous  orden  bit 
been  uniformly  executed  without  notioe  of 
ffiven,  would  be  entitled  to  assume  that  tiie  oider  hi| 
been  accepted,  and  to  complain  if  it  were  not  pm 
formed.  If  a  stockbroker,  who  had  executed 
previous  orders  for  a  customer  without  any  intiiaslisi 
that  he  accepted  the  mandate  except  by  forwaidi^ 
the  contract-note,  were  on  receiving  a  further  ocd^ 
which  might  be  of  vital  importance,  to  dediiie  ll 
execute  it,  without  any  notice  to  his  onstomer, 
acting  on  the  assumption  that  the  order  woold 
executed,  abstained  from  placing  it  elaewhete, 
not  a  jury  be  justified  in  inferring  that  tlie  *^ 
was  done  on  the  implied  terms  that  orders 
would  be  executed  unless  notice  to  tiie  oontaiy 
given,  and  in  holding  the  broker  rosponsibi** 
think  such  inference  might  be  more  r^sdily 
where  the  orders  are  given  to  an  employee 
by  the  broker  as  tbe  proper  person  to  reoeive  ^ 
Business  would  require  that  the  broker  e^oiild 
sider  such  orders  so  as  to  determine  whether  he 
execute  them  or  not,  and  the  customer  would 
•atitled  t  o  know  his  daoisioii. 

Where  the  mode  of  doing  business  is  that  no 
of  assent  is  given  except  by  the  execution  of 
contract,  I  think  it  would  be  unreasonable  to 
that  the  order  could  be  declined  without  notice; 
therefore  the  course  of  business  might  well  jiuti| 
the  inference  that  where  no  such  notioe  had  besi 
given  the  order  had  been  accepted.  Where  there  bei 
been  a  long  course  of  buiiness  the  evidMoe  t 
necessarily  stronger,  but  two  or  three  oases  nsybl 
evidence  enough  to  justify  business  men  in  dia«i8| 
an  inference,  which  indeed  seem9  inevitable  if  ~ 
is  to  be  carried  on  at  alL 
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I  tiblnk,  therefore,  that  the  facts  proved  oonstitated 

gome  eridenoe  for  the  jury  that  the  defendants  by 

their  ooodiict  represented,  or  permitted  Dennis  to 

wpmBOt,  that  orders  reoeived  by  him    woul'l    be 

oecoted  by  the  firm  nnless  they  gave  nottoe  to  the 

eootisiy.    If  the  plaintiff  changed  his  position  on  the 

bath  of  snoh  representation  tbe  estoppel  would  be 

Minplete.    Though  there  was  no  4*xpre88  finding  that 

the  plaintiff  acted  on  the  faith  of  such  representation, 

tte  Mcoad  question  seems  to  have  been  put  on  the 

•Momption  that  he  did  act  upon  it,  and  n  >  point 

mmB  to  have  been  made  that  he  did  not,  and  I  think 

tbflre  can  be  no  doubt  how  the  ju^  would  have 

mwered  it  had  it  been  left  to  them,     ne  are  dealing 

km  with  the  finding  of  a  specLil  jury  who  saw  the 

litaeases,  and  who,  or  some  of  whom,  were  pre- 

■naUy  conversant  with  business ;  and  the  question 

iiBot  whether  we  should  draw  the  same  inference  as 

Ihfy  did,  but  whether  there  was  evidence  fit  for  their 

coDsderation.    The  evidence  as  to  how  payment  was 

seospted  by  the  defendants  has  a  material  bearing  on 

tiie  qoestion  of  ostensible  authority,  as  it  is  evidence 

both  of  Dotioe  to  the  defendants  of  the  light  in  which 

tts  nUintiff  regarded  Dennis,  and  of  a  representation 

hf  uem  that  Dennis's  position  in  the  firm  was  such 

ftst  payment  by  cheque  to  his  order  was  a  good 

pajment  to  the  firm«    It  is  not,  I  think,  necessary  in 

ttderto  support  the  finding  of  the  jury  to  put  the 

OrteosiMe  authority  higher  than  I  have  done,  but  I 

ftink  the  facts  proved  were  evidence  of  ostensible 

Htfaori^  to  accept,  as  well  as  to  receive,  orders 

lithin  limits  measured  by  reference  to  the  business 

PBtQally  aooepted.     Had  the  learned  judge  entered 

Mgment  for  the  plaintiff,  I  cannot  help  thinking 

hst  ooonsel  would  nave  had  an  uphill  task  in  seeking 

to  set  it  aside  in  this  court  on  the  ground  that  th^re 

Vis  no  evidenoe  to  support  it. 

The  result  is  that  I  think  Mr.  Justice  Hawkins  was 
l%ht  in  leavipg  the  question  to  the  jury,  but  wrong 
h  holding  that  there  was  no  evidence  to  support  the 
Mbg.  If  the  finding  stands,  the  plaintiff  would  be 
mitled  to  judffment  for  at  least  nominal  damages 
ksder  the  second  altpruative  in  paragraph  5  of  the  claim. 
tUsfalli  very  far  short  of  the  whcue  relief  claimed  by 
ksphuDtiff,  and  I  agree  with  Mr.  Justice  Hawkins  and 

Ebrotiiers  of  this  court  that  the  defendants  are  not 
nd  by  the  forgeries  of  Dennis,  nor  estopped  from 
yiog  that  they  executed  the  orders  received  by 
Ina.  The  question  whether  he  was  held  out  as 
Nithorized  to  receive  payment  on  their  behalf  was  not 
yh  to  the  jury,  but  I  think  there  is  evidence  that 
hmiis  was  held  out  as  authorized  to  receive  payment, 
^n  by  cheques  payable  to  his  own  order.  Althou£||h 
I  the  undisputed  casea  the  cheques  were  sent  m 
for  contracts.  I  think  the  representation 
'  from  the  defendants'  conduct  in  allowing  such 
I  of  payment  to  pass  without  comment  might  be 
Mtiued  by  the  jury  to  cover  an  authority  to  receive 
kequFs  along  with  uie  orders. 
I  If  el  oonatrained,  therefore,  to  hold  that  the 
bding  of  the  jury  to  the  second  question  must  stand, 
id  that  the  plaintiff  is  entitled  to  judgment  on  this 
ppeaL 

Appeal  dUmissed, 

fiolieitori    for   the   plaintiff,  Bmanuel,   Bound,  & 
\ttkan, 

floMcitors  for  the  defendants,  Dehenham  &  Walker. 


S(gt)  <!toud  of  Wwtitt. 


Feb.  26 :  March  4. 


Chan.  Div.  1 
Bomer,  J.  j 

In  re  Woods  and  Lewis's  Contract,  (a.) 

Vendor  and  purchaaer — Interest  on  purchase-money — 
Default  of  vendor — Delay  due  to  defective  title — 
Imputation  of  knowledge  of  d^ect  to  vendor. 

On  investigation  of  a  title  to  land  a  defect  was  dis 
covered  in  tlie  conveyance  to  the  vendor,  which  purported 
to  he  made  under  the  authority  of  an  insurance  com- 
pany's Act  of  Parliamenty  the  power  given  by  the  Act 
not  having  been  duly  pursxied.  The  steps  required  to  he 
taken  in  order  to  cure  the  defect  caused  the  completion  of 
tfie  purchase  to  he  delayed  until  nearly  three  months  after 
the  date  fixed  hy  the  contract. 

By  clause  10  of  the  contract,  if  from  any  cause 
whatever,  other  than  the  default  of  the  vendor,  the 
purchase  was  not  completed  on  the  appointed  day,  tlie 
purchaser  was  to  pay  to  the  vendor  interest  on  the 
purchase-money  from  that  day  until  completion  of  the 
purchase.  The  defect  of  title  was  not  known  to  the 
vendor  at  the  date  of  the  contract. 

Held,  t?Mt  ignorance  of  this  defect  did  not  amount 
toa  **  default "  o»  <Ae  vendor's  part  within  the  meaning 
of  the  above  clause,  and  that  lie  was  entitled  to  interest 
thereunder  until  completion  of  the  purchase. 

In  re  Toung  and:  Harston's  Contract,  34  W.  B.  84, 
31  Ch.  D.  168,  and  In  re  Hetling  and  Morton's  Con- 
tract, 42  W.  B.  19,  [1893]  3  Ch.  269,  dUtinguished. 

Summons. 

By  agreement  dated  the  26th  of  July,  1897,  Woods 
contracted  to  sell  and  Lewis  to  purchase  a  leasehold 
house  in  Berkeley-  square. 

By  clause  9  the  purchase-money  was  to  be  paid  on 
the  3l8t  of  August,  1897,  and  upon  payment  thereof 
the  vendor  and  all  other  necessary  parties  were  to 
execute  a  proper  assurance  to  the  purchaser.  By 
clause  10,  if  from  any  cause  whatever,  other 
than  the  default  of  the  vendor,  the  purchase  should 
not  be  completed  on  the  said  31st  of  August,  the 
purchaser  was  to  pay  to  the  vendor  interest  at  £4  per 
cent,  per  annum  on  the  purchase-money  from  that 
day  until  completion  of  the  purchase. 

what  purported  to  be  a  conveyance  of  the  property 
to  the  vendor  was  made  by  indenture  dated  the  1st  of 
June,  1897,  between  S.  C.  Thomson,  of  the  first  part, 
three  persons  being  directors  of  the  Standard  Life 
Assurance  Society,  of  the  second  part,  and  the  vendor, 
of  the  third  part.  The  said  S.  C.  Thomson  thereby 
admitted  himself  to  be  a  trustee  of  the  said  society, 
and  he  purported  to  convey  the  property  under  the 
11th  section  of  the  Standard  life  Assurance  Co.'s 
Act  (8  &  9  Vict.  c.  bcxv.). 

By  the  29th  section  of  the  Act  it  is,  so  far  as 
material,  enacted  that  a  general  meeting  of  the  com- 
pany may  from  time  to  time  appoint  any  number  of 
trustees  not  exceeding  five,  in  whose  names,  or  in  any 
three  or  more  of  whose  names,  any  mortgage  or  other 
security  to  be  granted  in  favour  of  the  company  may 
(if  desired)  be  taken,  and  tiie  said  trustees  shall  be 
under  the  control  of  the  ordinary  directors  of  the 
company,  and  shall  from  time  to  time  make  and 
execute  such  conveyances,  surrenders,  assignments, 
and  assurances,  and  do  such  other  acts,  matters,  and 
things  as  shall  from  time  to  time  be  directed  or 
ordered  by  the  said  ordinary  directors,  and  the  same 
shall  to  adl  Intents  and  purposes  be  as  valid  as  if 
made  and  executed  or  done  by  all  the  proprietors  for 
the  time  being  in  the  company. 

(a.)  Beported  by  J.  F.  WALXt,  Bsq.,  Barrister-at» 
Lawt 
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High  Coubt. 


In  re  Woods  and  Lewib*b  Conteact. 


High  Cousz. 


Instead  of  being  made  under  the  direofcion  of  the 
ordinary  directors  of  the  said  assurance  company  in 
pursuance  of  the  said  29th  section,  tiie  said  indenture 
the  Istof  June,  1897,  purported  to  be  made  with  the 
concurrence  of  only  three  of  the  ordinary  directors  of 
the  said  assurance  company  under  the  provisions  of 
the  11th  section  of  the  said  Act,  which  enacts  that 
all  mortgages,  charges,  wadsets,  and  other  securities 
whatsoever  executed  and  given,  or  to  be  executed  and 
given,  in  favour  of  the  said  company  of,  or  aJfecting, 
any  properly  in  Bngland,  Ireland,  or  elsewhere  (save 
Scotland),  shall  and  may  be  released  and  discharged 
by  the  party  in  whom  the  same  may  for  the  time 
being  be  vested  with  the  privity  or  at  the  instance  of 
any  three  or  more  of  the  ordinary  directors  of  the 
company  or  persons  acting  as  such. 

Inasmuch  as  the  said  indenture  of  the  1st  of  June, 
1897,  was  effected  under  the  11th  section  instead  of 
under  the  29th  section  of  the  said  Act  of  Parliament, 
it  was  objected  for  the  purchaser  that  the  conveyance 
to  the  vendor  was  defective,  and  that  unless  it  had 
been  in  fact  authorized  by  a  resolution  of  the  directors 
a  deed  of  confirmation  was  necessary.  No  such 
resolution  having  been  passed,  a  deed  of  confirmation 
was  required  and  eventually  obtained,  but  the 
purchase  was  not  completed  until  the  24th  of  Novem- 
ber. The  vendor  claimed  interest  to  that  date  under 
the  contract,  but  the  purchaser  objected  that  the 
delay  was  occasioned  by  the  vendor's  default 

This  summons  was  taken  out  under  the  Vendor 
and  Purchaser  Act,  1874,  on  behalf  of  the  vendor 
for  a  declaration  that  there  had  been  no  default  on 
his  part. 

Farwellf  Q.C.^  and  G.  Cave,  for  the  summons. — 
The  purchaser  ought  to  pay  interest  under  clause  10, 
in  the  contract.  The  circumstances  bring  the  vendor 
within  the  rule  laid  down  by  Knight  Bruce,  L.J.,  in 
Sherwin  v.  Shakspear,  1  W.  K.  460,  2  ib.  668,  6  De  G. 
M.  &  O.  517,  at  p.  527,  and  there  has  been  no  "de- 
fault "  on  his  part. 

They  also  referred  to  In  re  Young  and  HarstonU 
Contract,  34  W.  E.  8i,  31  Ch.  D.  168 ;  and  In  re 
London  (Mayor,  <fec.,  of)  and  Tuhha*  Contract,  [1^94]  2 
Ch.  524. 

Neville,  Q,C,,  and  Holmes,  for  the  respondent. — The 
vendor  has  not  fulfilled  his  legal  obligation  to  the 
purchaser,  and  that  is  "  default "  on  his  part,  and 
the  purchaser  is,  under  clause  10,  not  bound  to  pay 
interest. 

They  referred  to  In  re  Hetling  and  Merton'a  Con^ 
tract,  42  W.  R.  19,  [189:^]  3  Ch.  269. 

Farwell,  in  reply. — In  In  re  Hetling  and  Merton^s 
Contract  the  vendor  knew  the  material  fact  giving 
rise  to  the  difficulty. 

He  also  cited  Williams  v.  Qlenton,  14  W.  B.  294, 
L.  B.  1  Ch.  App.  200. 

BoMBB,  J. — I  will  assume  in  this  case  that  the 
delay  in  completion  has  been  caused  solely  by  the 
defect  in  the  vendor's  title.  But  the  defect  was 
clearly  not  known  to  the  vendor  at  the  date  of  the 
contract,  nor  was  the  defect  so  obvious  as  to  make 
ignorance  on  his  part  inexcuseable  or  unreasonable, 
and  the  question  is  whether  under  the  circumstances 
I  ought  to  hold  that  the  delay  has  been  caused  by  the 
vendor's  **  default  **  within  the  meaning  of  that  word 
as  used  in  the  10th  clause  of  the  contract. 

The  meaning  of  that  word  has  been  described  by 
Bowen,  L.J.,  in  In  re  Young  and  Harstou^s  Contract, 
31  Ch.  D.  at  p.  174,  as  follows  :  **  Default  is  a  purely 
relative  term,  just  like  negligence.  It  means  nothing 
more,  nothing  less,  than  not  doing  what  is  reasonable 
under  the  oiroamstances — ^not  doing  soiuething  which 
you  ought  to  do,  having  regard  to  the  relations  which 


you  occupy  towards  the  other  persons  interested  io 
the  transaction."  I  accept  that  description  and  applj 
it  to  the  case  before  me.  It  is  clear  that  when  the 
defect  of  title  was  pointed  out  by  the  purchaser  there 
was  no  undue  delay  on  the  part  of  the  vendor  m 
complying  with  the  purchaser's  requisitioos  and  tiybg 
to  cure  the  defect.  So  that  the  imputation  of  default 
in  this  case  to  the  vendor  can  only  be  justified  by 
holding  that  under  the  circimistancesof  a  oontnctfor 
the  sale  of  land,  and  an  interest  in  land,  it  is  reason- 
able to  assume,  for  the  purpose  of  the  clause  as  to 
interest,  that  the  vendor  is  bound  or  must  be  tsken 
to  know  every  possible  defect  of  his  title. 

Now,  when  I  consider  the  state  of  the  laws  of 
this  country  concerning  land,  and  the  difficoltiei 
under  which  even  a  perfectly  honest  and  careful  Tender 
labours,  it  does  not  appear  to  me  to  be  reasonable 
to  impute  to  him  knowl^ge  of  all  possible  defects  of 
title  for  the  purpose  of  such  a  clause  as  I  am  ooa- 
sidering.  I  do  not  consider  that  ignorance  of  snch  a 
defect  of  title  as  existed  in  this  case  amounted  to  a 
"default"  on  his  part  within  the  meaning  of  that 
word  as  used  in  the  clause.  In  several  cases  it  hss 
been  pointed  out  that  delay  arising  from  sodi 
ignorance  on  the  part  of  a  vendor  of  land  did  not 
amount  to  "  wilful  default"  on  his  part;  see— e.^., 
the  observations  of  Eoight  Bruce,  L.J.,  in  William 
V.  Qlenton,  L.  B.  1  Ch.  App.  at  p.  206.  No  doubt  he 
was  then  dealing  with  a  case  where  the  interest  daoss 
made  interest  payable  if  delay  occurred  "  from  anf 
cause  whatever,"  but  it  had  been  previously  settisd 
that  the  generality  of  those  words  did  not  aUov  a 
vendor  to  claim  the  interest  where  delay  oocumd  bf 
his  wilful  default.  And,  when  the  grounds  are 
considered  on  which  it  has  been  held  in  U&e  abon 
cases  that  ignorance  of  defects  in  title  did  sol 
amount  to  wilful  default,  it  appears  to  me  that  thosi 
grounds  apply  to  the  case  before  me  and  show  tint 
the  vendor  ought  not  be  held  guilty  of  "  default" 

The  cases  reUed  on  by  the  respondents  before  ■• 
are  clearly  distinguishable.  In  In  re  Young  and  Hv^ 
stones  Contract  the  delay  occurred  owing  to  the  vendue 
going  abroad  two  days  before  the  time  known  hf 
him  to  have  been  fixed  for  completion  of  the  par» 
chase ;  and  the  case  of  In  re  Hetling  and  Mertfm*^ 
Contract  turned  upon  this,  that  the  vendor  kneir  at 
the  date  of  the  contract  certain  facts  from  which  il 
was  inferred  by  the  court  he  ought  to  have  gathend 
that  the  purchase  coidd  not,  or  probably  oould  not,  be 
completed  by  the  date  fixed  for  completion.  Ths 
grounds  for  that  decision  are  clearly  stated  hj  thi 
present  Master  of  the  Bolls,  [1893]  3  Ch.  atp.  28U 

I  may  add  that  there  is  in  the  case  before  me  as 
great  hardship  in  holding  the  purchaser  liaUe  to  pif ' 
interest,  for  he  did  not  as  the  purchaser  did  in  faff 
Hetling  and  Merton^s  Contract  have  his  money  lesdf 
to  complete  at  the  proper  time  and  keep  it  readf 
making  no  interest  of  it  (see  observations  of  tai 
Master  of  the  Bolls  in  that  case  at  the  bottom  d 
p.  281).  I  therefore  hold  that  the  vendor  is  entitlei 
to  interest. 

Judgment  for  the  applicant. 

Solicitors  for  the  applicant,    Hulberia,  Htu»nf,  k ; 
Mttcalfe. 

Solicitors  for  the  respondent,  Ingle  Hvlmi^s  d  5Ma  - 
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BiBMINGHAH  BrEWXSIBS  (LdCITBD)  V.  JAMESON. 


High  Cottbt. 


Chan.  DiY.  j 
Byine,  J.  { 


Feb.  11. 


BiBMorGHAK  Bbewbbh&s  (LmiTBD)  v.  Jameson,  (a.) 

Landlord  and  tenant — Brtwer*a  lease-— Be/erhouae — CWc- 
mni  nci  to  sell  beer  other  than  that  purchased  of  lessor 
—Assignment  of  reversion— ^*^  Where  context  allows  " 
Assigns  or  successors  in  business  —  Construction. 

S,  '*  lessor ,*'  a  brewer,  demised  a  beerhouse  to  N. 
"lessee,"  beer  retailer,  by  lectse  wherein  N.  covenanted 
**to  deed  exclusively  with  the  lessor  or  his  firm  of  If.  Sn 
Sow,  or  Aif  or  thtir  successors  in  business,  for  all  beers," 
ic,  and  not  to  take  any  such  articles  other  than  such  as 
skmld  be  purchased  of  "  the  lessor  or  his  firm,  or  his  or 
tkeir  successors  in  business,"  provided  that  he  was  willing 
to  <»/>p/y  the  same  at  the  price  and  terms  usually  charged 
hf  tie  lessor  or  his  firm  to  his  or  their  tenants.  And  it 
was  dedared  thai,  "  where  the  context  allows,"  the  ex^ 

C'ons  ** lessor"  and  ** lessee"  included,  besides  t?ie 
,  his  executors,  administrators,  and  assigns,  and 
hsides  the  lessee,  his  executors,  administrators,  and 
assigns. 

The  j)laintiffs  became  assignees  of  the  reversion^  but  the 
frm  of  H,  &  Sons,  of  which  H.  was  a  partner,  continued 
b  carry  on  business.  N.  assigned  the  lease  to  the 
irftndant. 

^  Hdd,  (I)  thai  the  expression  *^ lessor"  in  the  covenant 
imiadtd  assigns,  and  (2)  that  the  plaintiffs  could  dictate 
as  to  which  of  the  persons  named  in  the  covenant  the 
is/endunt  must  buy  of,  and  could  require  him  to  buy  of 


AotioD. 

Br  a  lease  dated  the  5th  of  September,  1889,  and 
Btoe  between  Alfred  Hood,  deaonbed  as  of  *<The 
Brewery,  Neohells,  Birmingham,  in  the  county  of 
M^arwick,  brewer  ^hereioafter  called  'the  lessor')" 
rfthe  one  part,  and  J.  S.  Nock  described  as  of  **  100, 
ilecheUs-park-road,  Nechells,  Aston -juxta- Birming- 
ham, beer  retailer  (hereinafter  called  the  '  lessee  *) " 
)f  the  other  part,  the  lessor  demised  to  the  lessee  a 
bnrhoiise  and  premises  in  Gailford-street,  Lozells,  in 
Bfrmlogham,  for  a  term  of  fourteen  years,  from  the 
ttttof  Jane,  1889,  at  the  rent  and  upon  the  covenants 
fcenin  reserved  and  contained. 

In  the  lease  was  a  covenant  by  the  lessee  with  the 
wor  as  follows : 

"And  also  that  he,  the  lessee,  his  executors, 
Aimiistrators,  lessees,  tenants,  and  assigns,  and  all 
ifker  persons  for  the  time  being  carrying  on  the 
liiiiuu  of  a  beer  retailer  or  pubfioan  upon  the  said 
nouses,  will  and  shall  during  the  said  term  of  years 
Meby  granted,  deal  ezdusively  with  the  lessor,  or 
ill  firm  of  Messrs.  Hood  &  Sons,  or  his  or  their  suc- 
MMxrs  in  business,  for  all  beers,  ales,  porter,  stout 
Keept  bottled  stout),  and  other  like  articles,  which 
hall  be  sold  or  consumed  upon  the  said  hereby 
lamised  premises,  or  shall  be  brought  thereon  to  be 
old  or  consumed.  And  will  not  nor  shall  daring  the 
nd  term,  on  any  pretence  whatsoever,  purchase,  take 
R»  receive^  or  have  in  his  or  their  possession,  or 
irectl^  or  indirectly  sell  or  dispose  of,  or  permit  the 
lie,  disposal,  or  consumption  in  or  upon  the  said 
Rmisea  of  any  such  articles,  other  than  such  as  shall 
are  been  purchased  or  taken  of  the  lessor  or  his 
IB,  or  bia  or  their  successors  in  business,  provided 
bat  he  or  they  shall  be  willing  to  supply  the  same  at 
be  price  and  terms  usually  charged  by  the  lessor  or 
is  firm  to  bis  or  their  tenants." 
And  the  lease  contained  a  declaration  that  "  where 
bs  context  allows  the  expressions  '  the  lessor '  and 
die  lessee '  used  in  these  premises  include,  besides 


(a.)  Bepoited  by  Neville  TSBBirrT,  Esq.i  Bar- 
rister-at-Law. 


the  said  Alfred  Hood,  his  executors,  administrators, 
and  assigns,  and  besides  the  said  J.  S.  Nock,  his 
executors,  administrators,  and  assigns."  The  rever- 
sion expectant  upon  the  said  lease  was  assigned  in 
April,  1894,  by  Hood  to  the  Midland  Brewers  Aux- 
iliary Company,  Limited,  who  in  May,  1896,  assigned 
it  to  the  plamtiff  company.  Hood  &  Sons  con- 
tinued to  carry  on  business  as  before  at  the  Nechells 
brewery.  The  term  granted  to  the  lessee  was  assigned 
to  the  defendant. 

The  defendant  had  purchased  his  liquors  elsewhere 
than  from  the  plaintiff  company.  He  pleaded  that 
he  had  always  been  ready  and  willing  to  purchase 
from  Hood  &  Sons  so  long  as  they  were  willing  to 
supply  the  same,  and  contended  that  he  was  under 
no  obligation  to  deal  with  the  plaintiff  company. 

The  plaintiffs  claimed  an  injunction  against  the 
defendant  purchasing  any  beers,  &o.,  other  than  those 
purchased  of  the  plaintiffs. 

Dunham,  fortheplaintiffis. — ^The  covenant  runs  with 
the  reversion,  and  the  assiffuee  of  the  reversion  alone 
can  enforce  it.  The  defendant  offers  to  buy  of  Hood 
&  Sons,  but  the  firm  cannot  enforce  the  covenant, 
not  being  parties  to  it.  The  lessor  had  tlie  right  of 
saying  from  whom  the  lessee  was  to  take  his  beer, 
whether  from  him  or  the  firm,  and  now  the  plaintiffs, 
as  his  assignees,  have  the  same  right,  and  may  require 
the  lessee  to  buy  either  of  themsdves,  or  of  Hood,  or 
Hood  &  Sons.  The  words ' '  and  assigns  "  are  imported 
into  the  covenant  after  "  lessor " :  Clegg  v.  Hands, 
38  W.  B.  433,  436,  44  Oh.  D.  503,  520;  White  v. 
Southtmd  HoUl  Co.,  45  W.  B.  434,  [1897]  1  Ch.  767. 
[His  lordship  referred  to  Fleetwood  v.  HuU,  37  W.  B. 
714,  23  Q.  B.  D.  35.] 

Douglas,  for  the  defendant. — ^The  covenant  is  per- 
sonal to  the  lessor,  and  the  defendant  has  fulfilled 
his  duty  in  offering  to  buy  of  Hood  &  Sons  :  Doe  d. 
Calvert  v.  Reid,  10  B.  &  Or.  849,  at  p.  856.  When  the 
business  and  the  reversion  of  the  lease  are  separated 
a  covenant  of  this  kind  cannot  be  enforced  by  the 
assignees  of  the  reversion:  Vyvyan  v.  Arthur, 
1  B.  &  Cr.  410,  at  p.  414.  It  is  sought  to  read  in 
the  words  "  and  assigns"  after  ''lessor,"  but  the 
interpretation  clause  only  applies  where  the  con- 
text allows,  and  the  words  in  the  context  "  or 
his  firm  of  Messrs.  Hood  &  Sons  or  his  or  their 
successors  in  business"  do  not  allow  the  addition. 
The  present  case  differs  from  Clegg  v.  Hands,  because 
in  that  case— (1)  There  was  no  severance  of  the 
business  from  the  reversion  of  the  lease;  (2)  the 
interpretation  clause  had  not  the  qualification  of 
"  where  the  context  allows  " ;  and  also  (3)  because 
the  lessor  was  not  described  there  as  of  a  certain 
brewery,  as  he  is  here.  The  case  of  White  v.  Southend 
Hotel  Co.  is  in  my  favour,  because  there  the  business 

going  one  way  and  the  house  another,  the  lessee  was 
eld  to  have  fulfilled  the  covenant  in  buying  his 
wines  of  the  assignee  of  the  business.  In  Doe  d. 
Calvert,  the  lessor  was  described  as  of  a  particular 
brewhouse,  and  the  covenant  was  held  to  oe  to  buy 
of  him  personally.  Suppose  the  assignee  of  the 
reversion  were  not  a  brewer  at  all,  could  it  have 
been  said  that  he  could  compel  the  lessee  to  buy 
beer  of  him?  The  alternative  as  to  the  persons 
from  whom  the  beer  is  to  be  taken  is  at  the  option 
of  the  lessee,  not  of  the  lessor  or  his  assignee :  Reed 
V.  Kilbum  Co-operative  Society,  L.  B.  10  Q.  B.  264. 

Dunham,  in  reply. — ^The  covenant  is  to  take 
beer  "  supplied,"  not  "  brewed,"  by  the  lessor  or  his 
assigns. 

Bybne,  J.  (after  stating  the  facts).— I  need  not  con« 
sider  whether  the  plaintiiSi  can  suei  and  whether  the 
covenant  runs  with  the  reversion,  as  these  questions 
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^'uxqmatfiT  ike  plaimtijf, 

^auMODaa  far  Ae  plain tHfn,  HurreU,  Christopher, 

^ofiBifzm  lor  tike  defendlMita,   TTard  ds  Bowie,  for 
4BHV  'J7iittsr94fic^  ^  ToM^iiuon,  Birmingham. 


tndacad  star  "ixa  vont  **  .anDi: '  Sr  •ww  I  <«■■ 
abruic  wini  ^iatt  Mymi^g  ^izar  in.  view  ie  ^iis 
ipoms  'jf  tiua  -i-rfiaiir  x  xui'i  3ac  *3»  shl  "Siac  ^as 
tiontexr  AikiwaL  jt  '3»  siBKprBBKiiin  ^anaa  mndjznt^ 
It  am  ani  :ztac  dm  jutauit  'tt  dii»  lflBaa.~'aia  -ss:- 
aenixiza^  ■fiiiimtmamraw  jt  mmnpm^  aulAiinL  bv-  :2ii» 
wunuiic  dusa  wnxT^  stoapsn  diac  "fary 
•L     3ac  zfaaa 


f  CO  faitti  :iia  jo 
shink.  ^«sraa>rsL 
Buut  ba  appuaii*  ami 
aa  if  tfi  vava  %  iaaL 
«saintfiocs^  afclmmrnttaflma^  sm 
M«Kic&.  Houd  ^  500^  or  !ita  a 
biiiiinnai  **    But  d:  ia  aud 
bis  axric«fi(ffaw  ;toniimBi&:ta?r9. 
p«*ngaa  viko  ci^iiid  siw.  j«c  roac 
su^cbiAtly  c«}atctX!iid  wttsi  i£  zm  luuaitt  ai^k  his  baar 
of  MiMsca^  HoM  %&  Siwa.  «v«ai  :r  H-am.  bial  Jt&  dtA 
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Upott  thj»  putnc  I  wtll  cacnr  ^  sm  abam 
inUigiia  oil  Lutdl<i«y.  L.  J.,  at  ■/'•/•/  aw  j:  uuitK  ^  I  agraa 
wicb  Mr.  C(.'Aixxia  ia  tomkmc  taac  tttai  «Baia  »  one  or 
v^wv  ICt^Mt  impijtttaBca  bota  Qk>  bcaaiaia  ami  aiamirm 
wbo  t)U»»  tix^i  botanMv  btfowaia  ife  »  caccamiT  ncbar  a 
•larUiu^  ibiai^jT  W  anj^bcd^  t»  ^  A^id  tbas'vbaa  to« 
bax^  «^^nwd  U>  buy  baar  ot  a  p«rtictLdir  bcawar.  7o« 
iiftay  Hud  yotiraalt  bowfed  U)  «ak«  ^mt  «i<  niaMibo»ij 
abDs.  WbadMc  ]^  aca  or  «d«  ibipaifa  apoa  tb» 
a^frraawMttl  ttiiU>  wbtcb.  jvu  bAva  <MiCiMa«L  TW  wbo^tf 
quvfaUott  baca  tuna  upoai  Ib^  tr«a  ^oartnactut  ol  tbts 
agt^}«ttit«tt»  and  tb#  only  dixIScttl^  dua  I  think 
•acKHM  ia  to  luid  out  arbi»tbMr  thai  agraaaaa&c 
la  or  ia  »ot  awiyiaUa  tbut  ia  to  m^.  wbatibar  tba 
t«uant  bara  «&tarad  into  a  coatract  with  acitain 
p^raoii««  ralyin^  upon  thiwr  parsonal  skill  and 
r«putation»  and  a^^read  to  biiy  baar  oi  tbaaa  aad  tbaaa  | 
aloua»  or  wbatbar  ba  did  not  antar  into  %  TtiT  macb  ! 
wider  ooutraot,  and  agree  to  bnj  bear  iroaa  tbaai  or  I 
anybody  to  whom  they  niigbt  aaaign  tba  boaineaa  or  j 
the  public-bouaa.  The  anawar  to  tba  qnwitiou 
whether  thia  ia  a  peraonal  nnawrignabla  c  ?utnet  or  not, 
muat  be  gathered  from  the  inatnunent  itself,  having 
regard,  of  oourse^  to  the  position  of  both  parties.*' 
It  was  said  on  behalf  of  the  defendant  that  it  was  a 
startUnR  thing  to  saj  that  where  a  man  ooTenanted 
to  buy  Deer  of  the  lessor  he  may  be  bonnd  to  take  it 
of  another  person  whose  beer  he  knows  nothing  about. 
But  suoh  an  argument  is  only  of  weight  where  the 
oontraot  is  ambiguous.  Where  the  words  of  the  con- 
traot  are  dear,  you  must  oonstrue  them  as  they 
stand.  The  oovenant  here  is  with  the  lessor,  his 
administrators  and  assigns,  and  they  oan  all  enforce 
it,  and  dictate  to  the  tenant  of  whom  the  beer  is  to 
bn  taken.  It  was  said  that  the  assignee  might  not  be 
a  brewer  at  all,  but  the  oovenant  is  not  to  take  beer 
i  Iff* wed  by,  but  only  supplied  by,  particidar  persons. 
*V\w  oovenant  is  not  fulfilled  by  taking  beer  of  Messrs. 
H  nod  ft  Sons,  and  was  not  for  their  benefit,  except  in 
«(«  ttkv  M  it  was  for  the  benefit  of  Mr.  Hood  as  a 
M«(>Mibi*r  of  the  firm. 


1%  re  XSW  BBITI8H  IboV  Co. 
£x  parte  BauKWlxu.  (a.) 

r?«nj7*cur — Wlndim§  up — Diredora^  feea—Crediiors— 
j.-*;<:'<a  ir  mnociatiom — Fixed  remuneration — Gom' 
9miua  A-t.  1362  (25  A  26  Vid,  e.  89),  a.  38,  sub- 

Xlerf  tM  vhciea  of  aaaocitUion  fix  the  feea  of  the 
i.r^■art^  :/  «  otmpamf  at  a  specific  «um,  the  directors 
trr  ^ir.:;>i  &i  pvjve  with  other  creditora  of  the  company 
..1  'iie  vt.i'Lntj  mp  fyr  smeh  fees  doe  at  the  date  of  the 
../■li'iuftiia:  'Vr,  tks  fees  being  fixed  by  the  articles  of 
ut>i<uii^n^  txey  were  impliedly  part  of  the  contract 
><•«-»  t.id  .-"ntpafnf  amd  the  directora  when  they  accepted 
m'ufir  .Ts-Tf.  Tie  directors  are  therefore  in  the  position 
»f  jT'i.aary  Twiii^fj-t,  aaif  not  of  membera  of  the  aw»- 
siBiy.  'A  n*jiini  to  those  fees  ;  and  aection  38,  aub-section 
7.  '/  z.ls  t\  riipamies  Act^  1862,  doea  not  apply. 

La  ra  Li  iuattr  Club  and  Crounty  Baceoourse  Co., 
Sx  pwaa  GanaoBi,  U  W.  E.  14,  30  Ch.  D.  629,  dis- 

Im  E«  Dale  and  Plant,  38  W.  R.  409,  43  Ch.  D.  2dd, 

Appfioation  by  the  directors  of  this  company  for 
fanaa  to  prove  in  the  winding  up  for  fees  due  to  them 
aa  diiaiLtuis  at  the  date  of  the  winding  up. 

Claaas  6:2  ol  the  articles  of  association  was  aa 
foOoara:  ^^Tbe  remuneration  of  the  board  shall  be 
SB  annoal  snm  of  £1,000  to  be  paid  out  of  the  funds 
of  tiba  gjaspany,  which  sum  shall  be  divided  in  snob 
a  aaanner  aa   tiie  board  shall  from   time  to  time 

TIm  artkles  also  provided  that  directors  should  be 
asiiuibiJis  ol  the  company  and  shareholders. 

The  conqtanybad  gone  into  liquidation,  and  the 
diiatiuta  daimed  the  right  to  prove  in  winding  np 
for  lees  doe  to  them  at  the  date  of  commencement 
of  tiba  liquidation. 

Di'AtoH  PoBock^  for  the  directors. — Ex  parte  Gannon^ 

34  W.  B.  14,  30  Ch.  D.  629,  is  distinguishable,  aa 
there  the  fees  were  of  the  nature  of  a  gratuity,  here 

I  they  are   a   fixed   sum  mentioned  in  the  artidea. 
I  [Wright,  J.— Kay,  L.J.,  m  In  re  DcUe  and  Plant, 

35  W.  B.  409,  43  Ch.  D.  255,  did  not  approve  of 
£jr  parte  Cannon]. 

Boward  Wright,  for  the  liquidator. — ^The  liquidator 
doea  not  wish  to  dispute  this  claim  of  the  directora, 
but  did  not  oonsider  that  he  was  justified  in  paying 
this  claim  in  face  of  the  decison  in  Ex  parte  Gannon 
without  the  leave  of  the  court. 


Wright,  J. — In  this  case  there  is  a  provision 
in  the  articles  of  association  of  this  company  which 
did  not  exist  in  Ex  parte  Cannon,  This  daoaa 
in  the  articles  of  association  is  not,  of  course,  of 
itself  a  term  of  the  contract  between  the  direotora 
and  the  shareholders — ^it  is  only  part  of  the  oontract 
of  the  shareholders  with  each  other — but  when  we 
find  the  directors  appointed  on  the  footing  of 
this  article  and  accepting  their  office  on  this 


(a.)  Beported  by  G.  W.  Mbad,  Esq.,  Barnster-at- 
Law. 
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High  C!oubt. 


B,  we  then  have  eridenoe  that  the  temui  of  that 
aitiole  were  embodied  in  their  contract  with  the  com- 
panv.  That  being  so  and  this  article  being  so 
impliedly  embodied  in  the  contract,  we  &]d  that  the 
directors  obtained  the  contractuflJ  right  to  be  paid 
£1,000  a  year  as  remuneration,  and  the  case  is  there- 
fore distinguishable  from  Ex  parte  Gannon,  I  do  not 
intend  by  this  dedsion  to  fritter  away  any  obligation 
which  I  am  under  of  bein^  bound  by  any  previous 
decision.  The  facts  in  Ex  parte  Cannon  differ  from 
those  in  this  present  case  or  I  should  have  followed 
that  decision,  but  the  judgment  of  Pearson,  J.,  in 
that  case  was  on  the  ground  that  the  directors  were 
not  in  a  distinct  contractual  position  with  regard  to 
the  company,  and  that  their  position  as  directors  in 
that  particular  comfMny  was  no  more  than  that  of 
members,  without  giving;  them  any  separate  right. 
The  present  case  is  within  the  principle  of  In  re  Dale 
and  Plant,  and  therefore  it  ao«s  not  come  within 
section  38  of  the  Act  of  1862.  This  remuneration  is 
not  due  to  the  directors  in  their  character  as  members 
of  the  company,  but  falls  into  the  category  of  sums 
due  to  them  under  another  and  distinct  contract. 
Their  claim  must  therefore  be  allowed. 

Solicitors,  J.  Beckwtth  ;  Freahfielda  &  Williams. 


Q.  B.  Div.  ) 

(Lord  Russell  of  Killowen,  [        Feb.  12 ;  Miirch  4. 
C.J.,  and  Wright,  J.)      ) 

B£G.  V.  Douglas  and  Others,  (a.) 

Justices — Disqualification — Solicitor — Clerk  to  magis" 
trates — £x  ofBcio  justice — Justices*  Qualification  Act, 
1871  (34  <fe  35  VicL  c.  18),  m.  1^2— Local  Government 
Act,  1894  (56  ife  57  Vict.  c.  73).  s.  22. 

D.,  a  solidtor,  had  acted  as  clerk  to  the  magistrates  of 
the  Ringwood  Division  of  the  county  of  Southampton  for 
many  years,  and  recently  became  ex  officio  a  justice  of 
that  division  by  virtue  of  being  elected  chairman  of  the 
district  council.  He  tendered  his  resignation  of  the  office 
of  clerk  to  the  magistrates,  but  no  steps  were  taken  to 
accept  it,  and  he  continued  to  draw  the  salary  attached  to 
the  office  and  to  perform  the  duties  connected  therewith  as 
before  by  means  of  a  deputy. 

W,  was  tried  and  convicted  of  an  assatdt  upon  a 
woman  before  D,  and  six  other  justices,  and  he  applied 
for  a  certiorari  to  bring  up  the  conviction  to  be  quashed. 

Held,  that  the  conviction  must  stand,  as  D,  could  law- 
fttlly  adjudiaite  upon  the  case,  because  he  had  ceased  in 
fart  to  he  a  practising  solicitor  at  the  time  of  the  convixi^ 
tion,  and  hy  his  accepting  the  office  of  chairman  to  the 
district  council  his  former  office  of  clerk  to  the  justices 
had  been  vacated,  since  the  two  offices  were  incompatible. 

Beg.  V,  Mayor,  &c.,  of  Bangor,  35  W,  R,  158,  18 
Q,  B.D,  M9,  followed. 

This  was  the  argument  on  a  rule  nisi  directed  to 
ihe  respondents,  justices  for  the  county  of  South- 
ampton and  one  Kosa  Mtiller,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  bring  up  a 
ooDTiction  of  the  applicant,  one  Walker,  for  assault 
upon  the  said  Rosa  Muller,  to  be  quashed  on  the 
ground  that  Alderman  Druitt,  one  of  the  seven 
jostiocto  who  adjudicated  upon  the  case,  was  a 
solicitor,  and  therefore  disqualified  from  acting  as 
justice  by  virtue  of  the  Justices'  Qualification  Act, 
1871,  and  further  upon  the  ground  that  at  the  time 
of  the  oouTiction  he  was  cle»  to  the  justices. 

(a.)  Beported  by  Ebbkine  Bbed,  Esq.,  Barrister- 
at-lAW. 


The  case  was  heard  at  a  petty  sessional  court  held 
at  Ohristchurch,  in  the  county  of  Southampton. 

At  the  date  of  the  conviction  Alderman  Druitt  had 
ceased  to  practice  as  a  solicitor,  and  had  transferred 
his  business  to  his  son  and  nephew.  He  continued, 
however,  to  take  out  his  certificate  under  the  belief 
that  it  was  necessary  for  him  to  do  so  as  registrar  of 
the  county  court,  and  his  certificate  was  in  force  at 
the  date  of  the  conviction. 

In  1897,  Alderman  Druitt  accepted  the  office  of 
Mayor  of  Ohristchurch,  and  therefore  under  the 
Local  Government  Act,  1894,  he  became  ex  officio  justice 
of  the  peace  for  the  county  of  Southampton.  His 
resignation  of  his  office  of  clerk  to  the  bench  was  there- 
upon tendered,  but  was  never  accepted  by  his  brother 
magistrates,  and  he  continued  to  draw  the  salary 
attached  to  the  office  and  to  perform  the  duties 
connected  therewith  as  previously  by  means  of  a 
deputy. 

A,  T.  Lawrence,  Q,C,  {Clavell  Salter  with  him), 
showed  cause  against  the  rule.  By  the  Local 
Government  Act,  1894,  the  chairman  of  a  district 
council  (unless  a  woman)  or  personally  disqualified 
by  any  Act  became  ex  officio  a  justice  of  the  peace 
for  the  county  in  which  the  district  council  was 
situated.  Unless,  therefore.  Alderman  Druitt  was 
disqualified  on  one  of  the  two  grounds  alleged  when 
the  rule  was  obtained  he  was  entitled  to  sit  as  a 
magistrate  for  the  county  of  Southampton.  Even  if 
his  holding  the  office  of  magistrates'  clerk  was 
inconsistent  with  his  being  a  justice,  that  of  itself 
did  not  amount  to  a  statutory  disqualifioation.  Even 
if  the  offices  were  incompatible  the  conviction  was 
not  necessftrily  bad.  [Wbiqht,  J. —If  the  two  offices 
are  incompatible,  one  of  them  is  vacated.  It  is  stated 
in  Rex  v.  PaUison,  [1832]  4  B.  &  Ad.  9,  that  Lord 
Tenterden,  on  being  appointed  a  judge  of  the  Queen's 
Beuch,  surrendernd  the  patent  creating  him  a  judge 
of  the  Common  Pleas,  and  it  was  in  that  case  argued 
(p.  21)  that  *'  the  defendant  was  not  at  liberty  with- 
out permission  of  those  who  elected  him  to  vacate 
the  office  he  then  held  by  the  mere  acceptance  of  a 
second  co9\f erred  by  a  different  authority,"  The  point 
was  argued  in  that  case,  and,  in  my  opinion,  with 
considerable  force,  in  this  way:  "What  ground  is 
there  for  saying  that  if  two  offices  are  incompatible 
the  first  should  be  vacated  by  the  appointment  to 
the  second  rather  than  the  appointment  to  the 
first  should  make  the  person  ineligible  to  the 
second  ? "]  Since  these  proceedings  were  taken 
Alderman  Druitt  had  retired  from  the  office  of  clerk 
to  the  bench.  The  salary  might  have  been  improperly 
paid  him  after  he  became  a  magistrate,  but,  if  so,  he 
would  return  it,  and  that  was  a  matter  of  account 
merely.  It  was  no  part  of  his  case  to  argue  that  the 
two  offices  coidd  be  exercised  together,  but  to  make 
the  conviction  bad  it  must  be  shown  that  Alderman 
Druitt  had  such  an  interest  as  to  preclude  the  pre- 
sumption that  the  person  convicted  had  had  a  fair 
trial.  If  objection  ooidd  have  been  raised,  on  the 
ground  of  possible  bias  or  the  like,  to  his  forming  one 
of  the  bench,  it  had  been  waived  at  the  hearing,  for 
on  both  occasions  when  the  applicant  was  before  the 
magistrate  he  was  represented  by  solicitors  who  knew 
the  facte  :  Reg,  v.  Burton,  ante,  p.  127,  [1897]  2 
Q.  B,  468. 

E,  Bowen  Rowlands  (F,  H,  M.  Corbet  with  him),  in 
support  of  the  rule. — The  facts  showed  that  Alderman 
Druitt  was  acting  through  his  son,  who  was  his 
deputy,  in  advising  the  magistrates,  and  was  also 
sitting  on  the  bench  as  a  judicial  officer.  The  offices 
were  incompatible.  A  justice  could  not  receive  pay, 
whereas  he  was  taking  money  for  his  clerkship.  It 
was  contrary  with  the  whole  policy  of  law  Uiat  a 
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man  should  fill  both  positions.  The  question  of 
waiver  conld  only  arise  where  the  magistrate  was 
interested,  but  in  the  present  oase  he  had  no  juris- 
diction and  had  no  right  to  be  on  the  bench  at  all : 
Worth  and  Others  ▼.  Newton^  2  W.  E.  628,  10  Exch. 
247. 

Cur,  adv»  vult. 

Lord  BussELL  of  Killowen,  O.J. — This  was  a  case 
in  which  a  rule  had  been  obtained  upon  the  22nd  of 
November,  1897,  for  a  certiorari  to  bring  up  a  certain 
conviction  of  one  Frederick  Walker  for  assault,  which 
conviction  had  taken  place  upon  the  20th  of  August, 
1897.  The  conviction  took  place  at  Ohristchurch, 
which  is  in  the  Bingwood  division  of  the  county  of 
Southampton,  before  a  bench  of  seven  magistrates, 
and  it  was  alleged  that  this  conviction  was  wrong 
because  one  of  the  magistrates  who  took  j)art  in 
adjudicating  upon  it  was  disqualified  from  acting  as 
a  magistrate.  The  case  is  an  illustration  of  the 
iealousy  with  which  the  law  requires  that  there  shall 
be  perfect  legal  capacity  in  the  tribunal  which  is  to 
adjudicate  even  in  the  least  important  cases.  Six  of 
the  magistrates  were  duly  and  fully  qualified,  but 
is  was  said  that  the  seventh,  who  also  took  part, 
was  not  qualified,  and,  as  a  result,  that  the  whole 
proceedings  were  wrong,  and  that  this  court  ought  to 
quash  the  conviction.  The  magistrate  who  was  said 
to  be  disqualified  was  one  Alderman  Druitt,  the 
mayor  of  Ohristchurch,  who,  under  the  Local  Govern- 
ment Act,  1894,  by  reason  of  his  tenure  of  that  office, 
became  ex  officio  entitled  to  act  as  a  magistrate  for 
the  county  of  Southampton,  and  entitled  to  sit  upon 
cases  coming  from  the  Bingwood  division. 

Two  objections  were  made.  One  was  that  Alderman 
Druitt,  being  a  solicitor,  was  thereby  incapacitated, 
and  the  other  that  he  was  clerk  to  the  magistrates, 
and  on  that  ground  was  disqualified.  As  regards  the 
first  ground  of  objection,  there  is  no  real  foundation 
for  it.  The  gentleman,  we  are  satisfied,  ceased  to 
practise  as  a  solicitor  as  far  back  as  the  year  1892. 
At  that  time  he  made  over  his  business  to  certain 
relations,  and  we  are  satisfied  that  from  that  time  he 
did  not  practise.  It  is  true  that  up  to  the  year  1896 
he  took  out  his  certificate  as  a  solicitor,  but  he  had 
done  that,  we  are  satisfied  upon  his  statement, 
because  he  thought  it  was  necessary  for  him  to  do  so 
m  his  character  as  one  of  the  joint  registrars  of  the 
county  court.  That  ground  of  objection  therefore 
fails. 

The  second  point,  and  the  one  which  has  been 
mainly  argued  here,  is,  that  he  being  derk  to  the 
magistrates,  was  incapacitated  from  sitting  as  a 
magistrate.  Now  the  facts  as  regard  to  this  position 
are  these.  He  was  appointed  magistrates'  derk  as 
far  back  as  the  year  1838,  and  he  continued  to  hold 
that  office  in  the  sense  of  drawing  the  salary  of  the 
office  and  in  the  sense  of  being  liable  to  be  called  upon 
by  the  magistrates,  if  they  desired,  to  advise  them, 
mitil  a  date  subsequent  to  the  date  of  the  conviction. 
But  it  appears  that  he  had  tendered  his  resignation, 
smd  thatliis  resignation  had  not  been  accepted,  and 
that  the  magistrates,  whose  servant  he  was  as  their 
clerk,  had  done  what  I  must  distinctly  say  was  a 
^ghly  improper  thing.  Although  they  knew  that  he 
oecame,  by  virtue  of  his  office  as  Mayor  of  Ohrist- 
church,  a  magistrate  of  the  county  of  Southampton, 
yet  they  permitted  him  to  continue  to  hold  the  office 
?u  X  !L*®  the  magistrates  and  to  draw  the  salary  of 
that  ofhoe.  This  was  a  highly  improper  thing  for 
them  to  have  assented  to,  and  it  was  a  highly  im- 
proper thing  for  him  to  have  agreed  to.  But  I  do 
not  seethe  least  ground  for  suggesting  any  jobbery 
or  wrong  motive  in  it,  although  undoubtedly  the 
conduct  of  this  gentleman,  Aldemum  Druitt,  and  of 


the  magistrates  was  reprehensible.  But  although 
he  continued  to  hold  the  office  of  magistrates' 
derk  and  to  draw  salary,  it  is  quite  clear  that 
he  was  allowed,  with  the  assent  of  the  magistrates, 
to  have  the  duty  of  the  magistrates'  clerk  per- 
formed after  he  became  ex  officio  a  magistrate, 
and,  indeed,  before  that  time,  by  his  son.  The  ques- 
tion is  in  this  condition  of  things — ^being,  as  I  have 
said,  the  clerk  to  the  magistrates  —  was  he 
incapadtated  from  assuming  the  position  of  and 
acting  as  a  magistrate  P  I  uMd  not  say  that  the  two 
positions  cannot  be  held  by  the  same  person.  The 
question  is,  What  is  the  effect  in  point  of  law  of  one 
who  is  in  the  position  of  magutrates'  derk  occupy- 
ing the  position  of  magistrate,  and  bdng  one  of  the 
same  body  who  were  his  employers  and  principals  ? 
That  is  the  question  of  law  which  we  have  here  to 
consider.  It  is  obvious  that  the  magistrates*  clerk  is 
in  effect  the  servant  of  the  magistrates,  appointed  by 
them,  and  they  are  the  persons  who  fix  his  salary, 
subject  to  some  control  oy  the  Home  Office.  It  is 
obvious  also  that  he  cannot  be  compelled  to  continae 
in  the  service  of  tiie  magistrates  as  their  derk 
against  his  will.  It  follows,  then,  that  it  was  quite 
within  the  competence  of  this  gentieman  to  dedine 
to  continue  to  act  as  derk,  subject,  it  ma^  bo,  to 
some  complaint  against  him  if  he  violated  ms  terms 
with  the  magistrates.  Subject  to  that,  he  had  a 
right  to  determine  his  position  as  magistrate's  derk. 
It,  therefore,  was  a  position  which  he  could  free 
himsdf  from  if  he  so  wished.  It  follows,  from  what 
I  have  said,  that  these  two  offices  are  incompatible 
offices,  and  the  question  thereupon  arises — which, 
finally,  is  the  one  we  have  to  dedde — ^What  is  the 
effect  of  a  man  holding  two  incompatible  offices  under 
such  circumstances  as  these  ?  He  cannot  hold  both, 
it  is  obvious,  as  they  are  distinctiy  incompatible. 
It  seems  to  me  the  prindple  upon  which  this  case 
must  be  dedded  is  expressed  by  the  Oourt  of  Appeal 
in  the  case  of  lieg^  v.  Mayor,  (kc,  of  Bangor,  35  W.  R. 
158,  18  Q.  B.  349.  That  c-ise  was  not  r<>ferred  to 
during  the  argument,  and  I  see  that  both  Wright,  J., 
and  mysdf  argued  it  at  the  b^ir.  That  was  a  caoe 
in  which  the  returning  officer  declared  the  dection  of 
the  candidate,  whose  votes  placed  him  at  the  head 
of  the  poll  at  the  dection  of  a  councillor  for  one  of 
the  wards  of  the  borough,  to  be  void  on  the  ground 
that  his  bdng  an  alderman  rendered  him  ineligible 
to  fill  the  office  of  coundllor.  The  question  in  the 
Oourt  of  Appeal  was  whether  an  alderman  ooald 
serve  in  the  office  of  coundllor,  it  having  been 
dedded  in  the  court  below  that  the  returning  offioer 
had  exceeded  his  duty  in  dedaring  the  election  void. 
It  was  contended  for  the  alderman  that  if  the 
incapadty  existed  at  all  "  it  must  exist  because  the 
two  offices  are  incompatible.  But  if  thev  are,  the 
assumption  of  the  second  office  vacates  the  first."  In 
giving  judgment.  Lord  Bsher,  M.B.,  on  p.  361,  says : 
**  It  has  been  said  that  the  offices  are  incompatible, 
and  that  two  incompatible  offices  cannot  be 
hdd  by  the  same  ^rson  at  the  same  time. 
The  later  propodtion  is  true  with  respeot  to 
the  office  of  alderman  and  coundllor,  not  on  the 
ground  that  they  are  offices  of  profit,  but  on  the 

S round  that  they  are  so  incompatible  that  the  Legis- 
ture  cannot  have  intended  they  should  be  held  by 
the  same  person  at  the  same  time.  What  is  the  con- 
sequence of  this  doctrine  P  A  long  series  of  authori- 
ties has  uphdd  the  propodtion  that  when  two  offices 
are  incompatible,  and  tiie  suggested  ineligibility  of 
the  candidate  for  one  of  them  only  arises  from  the 
fact  that  it  is  incompatible  with  the  office  he  already 
holds,  he  is  not  thereby  prevented  from  being  deoted 
to  the  second  office,  whether  it  be  superior  in  rank  or 
^  power  to  the  other  or  not."    Then  Lord  Esher,  M.R., 


Voi.ltLH      [A^ie,M98.]      THE  WfifiKtY  REPORTEk 


879 


High  Ooubt. 


Wkstaoott  v.  Stbwabt. 


HiaH  GovBT. 


proceeds  to  enlarge  upon  that  argument,  and  oon- 
cludee  that  the  alderman,  by  the  fact  of  his  election 
and  acceptance  of  the  position  of  councillor,  vacated 
his  position  as  alderman,  although  in  the  hierarchy  of 
local  government  the  office  of  alderman  was  regarded 
as  a  superior  office.  The  principle  of  that  case  applies 
here.  We  think  that  bv  his  acceptance  of  the  office 
of  mayor,  which  carried  with  it  the  consequence  of 
his  becoming  a  magistrate  for  the  county  of  South- 
ampton, the  position  which  he  accepted  and  in  which 
he  acted  had  the  effect  of  vacating  the  position  he 
held  as  clerk  to  the  magistrates. 

Therefore,  although  the  proceedings  of  the  magis- 
trates were  irregular  in  continuing  him  in  that 
position,  and  the  conduct  of  Alderman  Druitt  in 
continuing  to  accent  the  salary  in  that  position  was 
irregular,  yet  we  think  he  was  not  incapacitated  from 
acting  as  a  magistrate,  and  that  the  conviction  was 
therefore  valid,  and  must  stand. 

It  follows  that  the  rule  must  be  discharged  ;  but, 
under  the  circumstances,  it  will  be  without  costs. 

Bule  discharged. 

Solicitors  for  the  applicant,  Routhy  Stacey,  d;  Castle, 
for  Burt  d:  Ilaviland,  Ghrifttchurch. 

Solicitors  for  the  justices,  Lovell,  Son^  <fc  PitJUld, 
for  Druitt  d;  Druitt,  Christchurch. 


Q.  B.  Div.  )  TUT     I.  o 

(Grantham  and  Wright,  JJ.)  ]  ^'^^^^  ^' 

Westacott  v.  Stbwabt.  (a.) 
EUdiim  law — County  council— Death   of   candidate-^ 
Injunction — Prerogative  mMidfimv b—  Ballot  Act,  1872 
(35  <fe  36  Vict.  c.  33),  «.  1— Municipal  Corporations 
Ad,  1882  (45  &  46  Vict.  c.  50),  «.  58. 

Jlie  last  paragraph  of  section  1  of  t?ie  Ballot  Act, 
1872,  is  incorporated  in  the  Municipal  Corporations  Act, 
1882,  hy  xirtue  of  section  38  of  the  latter  Act. 

Semble,  for  the  purposes  of  municipal  and  county 
council  elections,  the  paragraph  must  be  read  as  if  the 
'words  '*<is  if  the  notice  required  by  section  54  of  the 
Municipal  Corporations  Act  had  been  given  ..."  were 
substituted  for  the  words  **  as  if  the  writ  had  been 
received    .    .    ." 

In  an  dedion  for  a  county  council  the  poll  was  fixed 
(o  take  place  on  the  3rd  of  March,  The  nomination  of 
candidates  took  place  on  the  23rd  of  February.  On  the 
26th  of  February  one  of  the  candidates  nominated  died. 
The  returning  officer,  though  acquainted  with  the  fact  of 
the  candidate's  death,  refused,  on  a  request  to  do  so  by 
another  of  the  candidates,  to  countermand  the  poll. 

Held,  tfuit  an  injunction  restraining  the  returning 
officer  from  proceeding  with  the  poll  was  not  the  proper 
remedy,  hut  that  a  prerogative  writ  of  mandamus  u^cu, 
under  the  circumstances,  the  proper  remedy. 

Action  for  an  injunction. 

The  plaintiff  was  one  of  four  candidates  nominated 
for  an  election  of  county  councillors  for  the  Central 
Hackney  Division  of  the  administrative  county  of 
London,  fixed  to  take  place  on  the  3rd  of  March, 
1898.  The  nominations  took  place  on  the  23rd  of 
February.  1898.  On  the  26th  of  February,  1898, 
Henry  Svlvester  Samuels,  one  of  the  candidates 
nominated,  died;  whereupon  the  plaintiff  requested 
the  defendant,  who  was  the  returning  officer,  to 
countermand  the  notice  of  the  poll  in  accordance 
with  section  1  of  the  Ballot  Act,  1872  (35  &  36  Vict. 

(a.)  Beportcd  by  C.  G.  WiLBBAHAM,  Bsq.,  Barrister- 
at-Law. 


c.  33).  Though  the  defendant  was  satisfied  of  the 
fact  of  the  death  of  Samuels,  he  refused  to  counter- 
mand the  poll. 

Thepdaintiff  brought  an  action  for  an  injunction 
restraining  the  defendant  from  proceeding  with  the 
election.  An  ex  parte  application  for  an  interim 
injunction  was  made  to  Grantham,  J.,  in  chambers, 
and  referred  by  him  to  the  Divisional  Court. 

By  the  Local  Government  Act,  1888  (51  &  52  Yict. 
c.  41),  s.  75,  the  sections  of  the  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  which  deal  with 
the  election  of  councillors,  are  re-enacted  so  as  to 
apply  to  the  election  of  county  councillors. 

Section  58  (i.)  of  the  latter  Act  provides:  "If  an 
election  for  coanciUors  is  contested,  the  poll  shall,  hh 
far  as  circumstances  admit,  be  conducted  as  the  poll 
at  a  parliamentary  election  is,  by  the  Ballot  Act,  1872, 
directed  to  be  conducted,  and,  subject  to  the  modi- 
fications expressed  in  Fart  III.  of  the  third  Schedule, 
aod  to  the  Iprovisions  of  this  Act,  the  provibions  of 
the  Ballot  Act,  1872,  relating  to  a  poll  at  a  parlia- 
mentary election  (including  the  provisions  relating  to 
duties  of  the  returning  officer  after  the  close  of  the 
poll),  shall  apply  to  a  poll  at  an  election  of  coun- 
cillors." 

Section  1,  paragraph  4,  of  the  Ballot  Act,  1872,  is 
as  follows:  **If  after  the  adjournment  of  an  elec- 
tion bv  the  returning  officer  for  the  purpose  of  taking 
a  poll,  one  of  the  candidates  shall  die  before  the 
poll  has  commenced,  the  returning  officer  shall,  upon 
being  satiefied  of  the  fact  of  such  death,  countermsnd 
the  notice  of  the  poll,  and  all  proceedings  with  refer- 
ence to  the  election  i^all  be  commenced  afresh  in  all 
refipects  as  if  the  writ  had  been  received  by  the 
returning  officer  on  the  day  on  which  proof  was 
given  10  him  of  such  death  .  .  ."  The  other 
paragisphs  of  the  etcticn  dtal  with  the  nomination  of 
csndidatts.  and  Becticn  2  dcaJs  exclusively  with  the 
conduct  of  the  poll. 

Dickens,  Q,  C.  {8.  H,  Day  and  Kenrick  with  him), 
for  the  plaintiff,  on  the  ground  that  there  were 
doubts  as  to  whether  an  injunction  was  the  proper 
remedy,  .applied  for  a  perogative  writ  of  mandamus, 
as  an  alternative  remedy.  [Macmorran,  Q,C,, 
for  the  defendant,  did  not  object  to  the  course 
suggested.]  Paragraph  4  of  section  1  of  the 
Ballot  Act,  1872,  is  incorporated  by  section  58  of 
the  Municipal  Corporations  Act,  1882,  because  it  is 
a  provision  relating  to  a  poll  at  a  parliamentary 
election  and  to  the  conduct  of  a  poll.  It  is  said  that 
section  2  only  of  the  Ballot  Act,  1872,  which  deals 
exclusively  with  the  conduct  of  a  poll,  is  incor- 
porated, and  that  section  1,  dealing  as  it  does  with  a 
nomination,  is  not  incorporated.  But  the  counter- 
manding of  a  poll  is  clearly  part  of  the  conduct  of  a 
poll. 

Macmorran,  Q,G,  {Auory  with  him),  for  the 
defendant. — No  part  of  section  1  can  apply  to  a 
municipal  or  county  ooundl  election.  The  date  of 
the  poll  in  such  elections  is  not  fixed  by  the  ivtum- 
ing  officer,  but,  in  the  case  of  the  county  oouncil,  by 
the  county  council  itself,  and  all  the  polls  are  taken 
on  the  same  day.  Therefore,  if  the  poll  were  post 
poned  who  would  be  the  person  to  fix  the  later  &,te  ? 
Again,  section  1  of  the  Ballot  Act  says  that  the  pro- 
ceedings shall  be  commenced  afresh  "  as  if  the  writ 
had  been  received  by  the  returning  officer  on  the  day 
on  which  proof  was  given  to  him  of  such  death." 
That  passage  clearly  cannot  apply  to  the  case  of 
municipal  or  county  council  elections,  where  no  writ 
is  emploved.  The  principle  in  pjarliamentary  elections 
is  that  there  are  two  ^reat  parties  represented.  That 
is  not  the  case  in  municipal  and  county  council  elections. 
There  is,  therefore,  no  reason  why  an  election  should 
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be  postponed  on  the  groimd  that  one  of  the  oandi- 
dates  has  died. 

Gbantham,  J.—We  think  that  the  fourth  para- 
graph of  seotion  1  of  the  Ballot  Act,  1872,  is  incor- 
porated into  the  Monioipal  Gorpoiations  Act,  1882,  by 
▼irtue  of  seotion  58.  With  regard  to  the  first  portion 
of  seotion  1  there  is  no  difBoalty.  It  has  to  do  with 
the  nomination  only.  But  the  fourth  paragraph  is 
within  the  language  of  section  58,  because  it  deals 
with  the  poll.  It  wonld  be  inconvenient  to  have  four 
pannes  upon  the  Yoting  papers,  the  bearer  of  one  of 
mhidi  was  dead.  It  was  said  by  counsel  that  in 
passinff  the  Ballot  Act  the  Legislature  considered 
that  wey  were  dealing  with  two  gpreat  opposing 
parties,  and  that  the  provision  in  question  was  enacted 
to  prevent  one  of  those  parties  snatching  a  victory 
owing  to  the  death  of  the  candidate  who  represented 
the  views  of  the  other  party.  And  it  was  argued 
that,  that  being  so,  the  Legislature  could  not  have 
intended  to  incorporate  the  provision  in  an  Act  deal- 
ing with  elections  where  parti^^s  were  not  opposed  to 
each  other  in  the  p9ipo  way.  I  do  not  agree  with  the 
learned  counsel.      If  inhere  is  an  election  at  all  there 

must  be  two  oi  * re  candidates  representing  different 

views.    Therefore,  the  same  considerations  apply  as  in 
parliamentary  elections. 

As  to  the  learned  counsel's  argument,  founded 
upon  the  language  of  section  1  of  the  Ballot  Act,  I 
confess  I  thought  it  suggested  some  difficulty.  But 
if  the  language  used  cannot  be  strictly  applied  to 
municipal  or  county  oounclL  elections,  power  to  modify 
it  is  given  by  the  use  of  the  words  "  as  far  as  circum- 
stances permit,"  in  section  58  of  the  Municipal 
Corporations  Act,  1882.  In  our  judgment  the  injunc- 
tion prajed  for  is  not  the  proper  remedy,  but  a 
prerogative  writ  of  mandamus  must  go  commanding 
the  defendant  to  stay  the  election. 

Wbioht,  J. — As  to  the  form  thg^jcemedy  should 
take,  I  do  not  think  that  an  injunction  is  the  proper 
remedy.  There  are  two  other  alternatives  :  first,  that 
the  election  should  proceed,  and  that  the  persons 
aggrieved  should  subsequentiy  institute  an  dection 
petition.  That  would  be  an  inconvenient  and 
expensive  remedy.  The  other  alternative  is  for  us  to 
grant  a  prerogative  writ  of  mandamus.  That  is  the 
proper  remedy,  seeing  that  there  is  no  other  con- 
venient one. 

Seotion  58  of  the  Municipal  Ck>rporatioiis  Act,  1882, 
does  more  than  simply  re-enact  the  provisions  of  the 
Ballot  Act  relating  to  the  poll.  It  enacts  that  the  poll 
at  municipal  elections  shall  be  conducted  as  the  poll  at 
a  parliamentarv  election  is  by  the  Ballot  Act  directed 
to  be  conducted.  The  countermanding  of  the  poll  is 
no  part  of  the  nomination,  though  the  provision  with 
regard  to  it  is,  in  the  Act,  placed  among  the  pro- 
visions dealing  with  the  nomination.  It  belongs  to 
the  poll.  The  postponement  of  the  poll  is^  part  of 
the  conduct  of  the  poU. 

We  are,  therefore,  to  hold  that  the  provision 
applies  to  municipal  elections  if  we  can.  I  was 
struck  with  Mr.  Macmorran's  argument  that,  there 
being  no  writ  employed  in  municipal  elections,  the 
language  of  the  provisions  was  inapplicable  to  sudi 
elections.  But  I  think  that  in  construing  the  pro- 
vision for  the  purpose  of  a  municipal  or  county 
oounoil  election  we  ma^  substitute  for  the  day  on 
which  the  writ  was  received  the  day  when  notice  of 
the  eUotion  was  given  in  pursuance  of  seotion  54  of 
the  Monidpftl  Corporations  Act,  1882. 

Pwemptnry  preroffoUve  writ  of  mandamus  granted. 

HoMiorn  tor  Um  plaintiff,  Grover  Humphreys  A 
Hon, 

HMtAiAn  Uft  Um  d«f fodaiit,  Bkmla/nd. 
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Association  v.  Sedgwick,  (a.) 

Insurance — Marine — Be^insurance — Lapse   of  original 

policieS'-New  policy —Alteration  of  risk — LiaMity 

under  policy  of  re^insuranee. 

The  defendant  re-insured  certain  risks  with  the  plain- 
tiffs. Of  the  two  original  policies  covering  these  risks, 
one  expired  hy  effluxion  of  time  and  the  second  was  ooiit- 
ceUed,  the  defendant  at  the  time  that  the  policy  was  can- 
celled issuing  afresh  policy  to  his  assured^  whichy  how- 
ever, contained  provisions  differing  somewhat  from  those 
in  the  two  original  policies.  No  notice  of  these  changes 
was  sent  to  the  plaintiffs^  who  subsequently ^  in  ignorance 
of  these  circumstances,  paid  the  defendant  as  and  for  a 
total  loss. 

Held,  that  the  plaintiffs  could  not  recover  hack  from  the 
defendanttJie  money  sopaid.  The  defendant  hadpaidunder 
his  policy  for  a  total  loss,  and  was  entitled  to  recover  from 
the  plaintiffs  under  their  re-insurance  policy  because  at 
the  time  he  re-insured  with  them,  and  at  the  time  of  the 
loss,  he  had  an  insurable  interest  in  the  subfect-matter  of 
the  insurance. 

Held,  also,  that  the  difference  in  terms  between  the  two 
policies  merely  affected  the  defendant's  position  with  his 
assured,  and  gave  no  ground  for  the  plaintiffs  cancelling 
their  liability  under  their  policy  of  re-insurance. 

Commercial  cause. 

This  was  an  action  brought  to  recover  back  money 
p<iid  by  the  plaintifib  to  the  defendant  under  a  mistake 
of  fact. 

The  pUintiffiB,  an  insurance  association,  re-inanred 
the  defendant,  an  underwriter  at  Lloyds,  in  respect  of 
his  liability  under  a  policy  on  the  hull  and  machinery 
of  the  steamship  CoUynie.  The  vessel,  within  the 
period  covered  by  tiie  policy,  became  a  total  loss,  and 
the  defendants  paid  his  assured  a«  and  for  a  tot«l  loos. 
H«  then  claimed  to  be  indemnified  by  the  plaintifEs 
and  subsequentiy  tbey  paid  him  for  such  a  loss  in 
ignorance  chat  at  the  time  of  such  payment  he  had 
cancelled  the  policy  which  was  the  subject  of  the  re- 
insurance. 

The  facts  were  these:  On  the  20th  of  Febromry 
1896,  tbe  defendant  with  six  others,  subscribed  for 
£50  each  a  policy  for  twelve  calendar  months  from 
that  date  in  respect  of  the  Cdlynie.  This  policy  was 
stated  to  be  for  £350  on  hull  valued  at  £3,600.  and  on 
machinery  valued  at  £2,000,  total  £5,600.  All 
liability  under  this  policy  ceased  by  efflax  of  time  on 
the  20th  of  February,  1897.  On  the  20th  of 
June,  1896,  the  defendant,  with  six  others,  subscribed 
for  £25  each  a  policy  on  the  same  ship  for  twelve 
calendar  months  from  that  date,  the  total  amouat 
insured  being  £850,  the  risks,  the  valuation  on  hull 
and  machinery,  and  the  premium  being  the  sama 
as  under  the  former  policy.  On  the  27th  of 
November,  1896,  the  defendant  and  his  six  co-insurers 
re-insured  with  the  plaintiffs  the  risks  as  under- written 
by  them,  by  a  policy  on  the  same  ship  from  the  4th 
of  November,  1896,  to  the  20th  of  June,  1897, 
for  £250  on  hull  and  machinery  at  £5,600,  e&d 
in  the  margin  it  was  stated  to  be  **are-insuranoeof  a 
policy  or  policies  and  subject  to  the  same  teraia« 
conditions  of  clauses,  as  original  policy  or  poUciea 
.  .  .  and  to  pay  as  may  be  paid  thereon.^'  The 
defendant's  origmal  policies  were  not  asked  for  or 
shown  to  the  plaintiff!!.  The  plaintiffs  themselves  arain 
re-insured  under  a  policy  dated  the  12th  of  November, 
1896,  against  total  loss  only.  On  the  20th  of  February, 

(a.)  Reported  by  Bbsjonb  Ebid,  Bsq.»  Barrister- 
at-Law. 
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1897,  the  first  policy  expired  by  efflaxioD  of  time,  and 
the  eeoond  pohoy  of  the  20th  of  Jane  was  oanoelled ; 
and  on  the  same  day  (the  20th  of  February)  the  de- 
fendant, with  eight  others,  subscribed  a  policy  for 
£^  each  (£4M)  on  the  same  ship  for  twelve  calendar 
months  from  that  date.  Such  policy  was  for  £1,040 
on  huU  and  machinery  valued  at  £5,000.  On  the 
3rd  of  May,  1897,  the  ColJynie  was  totally  lost,  and 
the  plaintiffs  paid  the  defendant  £360  for  a  total  loss 
under  their  policy  of  re-insurance,  the  defendant 
having  paid  his  assured  a  total  loss  under  the  policy 
of  the  20th  of  February,  1897.  When  the  plaintiffs 
■ought  to  recover  from  their  re-insurers,  uieir  re- 
insurers asked  to  see  the  original  policies,  and  the  plain- 
tiffs then  ascertained  the  facts,  which  before  they  were 
ignorant  of,  relating  to  the  cancellation  of  the  policy 
of  the  20  h  of  June,  1896.  and  the  substitution  in  its 
plaoe  of  the  policy  of  the  20th  of  February,  1897. 

English  ffarrison,  Q.G,  (with  him  Hurat),  for  the 
platntiffi. — ^The  terms  of  the  re-insurance  policy  show 
that  the  plaintiffs  were  liable  only  in  respect  of 
payments  made  by  the  defendant  under  the  policy 
existing  at  the  date  of  the  re-insurance.  The  original 
policies  having  ceased  to  exist  they  were  no  longer 
liable  and  the  money  paid  under  a  mistake  of  facts 
ought  to  be  returned.  Moreover,  they  were  not 
liaBe  because  the  policy  under  which  the  defendant 
had  in  fact  paid  and  the  poUcv  in  respect  of  which 
they  had  re-insured  the  defendant,  contained 
diffmnt  provisions.  These  new  provisions  never 
having  been  brought  to  their  notice  the  parties  were 
never  ad  idem, 

Joseph  Walton,  Q.C,  and  5cru«(w.— The  defendant 
is  entitled  to  keep  the  money  paid  by  the  plaintifiEB 
because  he  could  recover  it  in  an  action  on  his  re- 
insurance policy.  He  has  an  interest  in  the  subject- 
matter  of  insurance  to  the  amount  insured.  The  loss 
admittedly  came  within  the  nature  of  the  risk  covered 
by  the  policy.  The  assured  was  free  to  change  the 
amount  of  his  risk  during  the  currency  of  the  policy, 
and  was  under  no  liability  to  notify  that  fact  to  his 
re-insurers  unless  their  risk  was  altered  thereby. 
Having  paid  his  loss,  the  defendant  was  entitled  to 
zeoover  from  his  re-insurers. 

KxRVXDY,  J. — In  this  case  the  action  was  brought 
to  recover  money  which  had  been  received  by  the 
defendant  as  it  is  alleged  against  the  interest  of  the 
plain tifli.  It  is  really  an  action  to  recover  money 
paid  by  a  re-insurer  to  the  insurer  of  a  ship,  that 
became  during  the  period  and  within  the  limits  of 
the  risks  covered  by  the  policy,  a  total  loss.  The 
ground  of  the  daim  for  the  return  of  the  money  by 
the  defendant,  is  that  the  payment  was  made  under  a 
mistake  of  fact,  and  it  is  part  of  tiie  proposition 
aooepted  as  between  the  two  parties,  that  if  the  pay- 
ment which  undoubtedly  was  made  was  a  payment 
which  never  ought  to  have  been  made— in  the  sense 
that  the  defendant  could  not  have  legally  recovered 
it  in  an  action— that  the  rights  of  the  parties 
would  not  be  altered  by  the  fact  that  the  money 
had  in^  fact  been  paid.  It  is  also  admitted  by 
the  plaintiffiB  that  the  present  action  is  not  based 
on  any  allegation  of  fraud  or  misrepresentation  on 
the  part  of  the  defendant  in  respect  of  the  risks  and 
liabOities  covered  by  the  policies  when  he  applied 
for  and  received  payment  from  the  plaintiflii. 

The  facts  are  very  few,  and  thev  are  not  disputed.  \ 
[HU  lordship  stated  the  facts  and  continued :  J  The 
plaintiflSi  daim  on  two  grounds— first,  they  say  that 
their  re- insurance  policy  must  be  treated  as  a  policy 
which  can  only  be  effectual  in  respect  of  a  pa3rment  bv 
Mr.  8ed|[wiok  (the  defendant)  upon  a  policy  which 
was  existing  at  the  1im9  that  tl^e  |^rin^^r9nce  policy 


was  made,  and  it  is  not  disputed  that  neither  of  the 
policies  underwritten  by  the  defendant  before  the 
date  of  the  re-insuranoe  were  in  existence  at  the  time 
of  the  loss,  for  one  it  is  agreed  had  expired  by 
effluxion  of  time,  and  the  other  had  been  cancelled. 
Then  the  plaintiffs  say,  as  a  second  ground  upon 
which  the  money  ought  to  be  returned,  that  the 
policy  which  was  in  existence  at  the  date  of  the  loss, 
and  under  which  the  defendant  has  paid,  contains 
provisions  differing  from  those  containeii  in  the  first 
two  policies,  and  from  those  which  appeared  to  be 
embooied  in  the  re-insurance  poUcy.  The  main  points 
of  difference,  I  may  point  out  in  passing,  being  on 
the  total  amount  of  value  of  hull  and  machinery — 
namely,  in  the  allowed  policy  set  down  at  £5,600, 
and  in  that  of  the  20th  of  February,  1897,  at  £5,000, 
the  change  in  the  rate  of  premium  from  £9  98.  to 
£10  10s.  per  cent,  without  discount,  and  the  amount  to 
be  returned  differing  also  in  the  case  of  the  vessel 
being  laid  up.  New  it  is  said  that  these  are  differ- 
ences which,  even  if  it  were  op(»n  for  Mr.  Sedgwick 
to  claim  upon  a  policy  effected  after  the  date  of  the 
re-insuranoe  policy,  he  could  only  do  so  if  the  new 
policy  contained  no  special  difference  in  its  terms 
from  the  allowed  policy.  I  think  the  plaintiff's  con- 
tention is  badly  founded.  I  think  the  question  ought 
to  be  tried  as  an  action  in  which  Mr.  Sedgwick  was 
the  plaintiff  and  the  present  plaintiffs  the  defendants. 
And  if  the  parties  were  in  that  changed  relationship, 
what  good  plea  could  the  present  plaintiffs  raise  as 
a  defence  to  answer  Mr.  Sedgwick's  claim  P  Mr. 
Sedgwick  had  an  insurable  interest  in  the  hull  of  this 
vessel,  and  at  the  time  of  the  loss  he  had  re-insured 
that  interest  in  the  subject-matter  of  the  insurance 
with  the  plaintiffs.  That  would  be  all  that  is  neces- 
sary to  decide  such  an  action.  It  is  unnecessary  to 
aver  interest  at  the  time  of  effecting  the  policy.  It 
is  sufficient  for  an  insurer  to  show  at  the  time  of  the 
loss  that  he  had  such  an  interest.  It  is  not  disputed 
that  the  defendant  had  an  insurable  interest  as  insurer 
at  the  time  of  effecting  the  policy  of  re- insurance  under 
the  first  two  policies.  Ii,  then,  he  had,  at  the  time 
of  effecting  the  re- insurance,  an  insurable  interest  in 
the  subject-matter  of  the  insurance,  and  had  an 
interest  still  at  the  time  of  the  loss,  it  is  immaterial 
that  his  interest  should  have  increased  or  diminished 
by  the  time  of  the  loss.  The  defendant  was  clearly 
interested  at  both  times,  and  the  change  in  the  con- 
ditions of  the  policy  and  valuation  of  the  vessel 
merely  affected,  m  this  instance,  his  relations  with 
his  own  assiued,  and  did  not  change  his  insurable 
interest  as  against  the  plaintiffs. 

Now,  the  policy  upon  which  the  defendant  was  paid 
by  the  plaintiffiB  unaoubtedly  shows  that  it  was  a  re- 
insurance policy.  It  states  that  on  the  face  of  it. 
The  reference  in  the  re-insurance  policy  to  the 
original  policy  is  a  reference  to  such  policy  as  might 
happen  to  be  in  existence  at  the  date  of  the  loss,  and 
the  stipulation  that  it  was  to  be  *'  subject  to  the  same 
clauses,"  and  "to  pay  as  may  be  paid  "  means  that 
whatever  claim  the  defendant  pays  as  original  insurer 
the  plaintiffs  will  repay  as  re-msurers  except  so  far 
as  the  terms  and  conditions  in  the  re-insurance  policy 
cut  down  their  liability.  Great  stress  was  laid  on 
the  differences  in  valuation  and  its  possible  effect  in 
the  case  of  a  claim  for  constructive  total  loss,  and 
no  doubt  difficult  questions  might  have  arisen  if  the 
money  had  been  paid  as  and  for  a  ''  partial  loss."  But 
in  this  case  there  was  an  actual  total  loss,  and  as  the 
question  does  not  arise  we  need  not  stay  to  consider 
what  might  possibl]^  be  a  somewhat  nice  question. 
The  same  may  be  said  on  another  point  raised  by  the 
plaintiff  also,  in  reference  to  repairs  under  the  time 
clauses.  For  instance,  suppose  the  original  policy 
had  been  for  £5,000  vslm^tioui  i^d  the  ro-insnranoQ 
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had  been  for  £5,600,  what  would  be  the  position  of 
the  re-insiirera  then  P  Could  the  insurer  say  to  the 
re-insurers,  Pay  me  what  I  have  insured  for  at  any- 
rate  ?  That  seems  to  me  to  raise  a  point  of  consider- 
able difficulty.  As  I  have  said,  the  claim  here  was 
paid  on  a  total  loss,  and  not  upoaa  constructive  total 
loss,  and  these  points,  therefore,  have  not  to  be 
decided.  Here  the  description  of  the  subject-matter 
in  both  policies  was  the  same — namely,  hull  of  ship, 
and  the  fact  of  valuing  it  for  £5,600  in  one,  and 
£5,000  in  the  other  policy  does  not  give  a  ground  for 
cancelling  the  re-insurance  policy.  It  is  merely  a 
difference  of  figures  which  in  the  events  that  have 
hap^ned  has  not  affected  the  particular  rights  of  the 
parties.  The  rate  of  premium  and  the  returns  on  the 
premium  is  not  a  matter  which  concerns  the  plaintiffs 
at  all.  For  these  reasons  I  am  of  opinion  that  the 
pliuntiffs  have  failed.  The  only  substantial  question 
here  was  whether  the  defendant  could  have  legally 
claimed  against  the  plaintiffs  on  a  policy  of  re-insur- 
ance. In  my  opioion  it  would  have  been  impossible 
for  his  re-insurers  to  have  framed  a  good  plea  to  such 
an  action*  The  defendant,  therefore,  is  entitled  to 
retain  the  money,  which,  if  returned  to  the  plaintiffs, 
he  could  recover  back  from  them  in  an  action.  My 
judgment,  therefore,  must  be  for  the  defendant,  with 
costo. 

Solicitors  for  the  plaintiffs,  Pritchard  &  Sons. 

Solicitors  for  the  defendant,  Walton,  Johnson,  Buhb, 
&  Whatton, 


Feb.  11,  12. 


Q.  B.  Div.  ] 

(Hawkins  and  Channel],  JJ.)  j 

MoNESWjfiLL  (Lord)  and  Others  {Petitionera)  v. 
Thompson  (Respondent),  (a.) 

Election  law  —  School  board  election  —  Recount  as 
between  two  candidates  only  —  Finality  as  regards 
candidates  not  petitioned  against — Ballot  Act,  1872 
(35  &  36  Vid.  c.  33),  a.  2. 

At  a  school  board  election,  at  which  there  were  eight 
candidates  for  five  seats,  the  result  of  the  poll  %oas  duly 
declared  by  the  returning  officer.  A  petition  was  pre" 
sented  on  behalf  of  the  first  unsuccessful  candidate  against 
the  last  successful  candidate,  aching  for  a  recount  as 
between  these  two  candidates  only,  and  claiming  the  seat 
for  the  candidate  for  whom  the  petition  was  presented. 
No  petition  was  presented  against  any  of  the  first  four 
successful  candidates,  and  no  recount  of  their  votes  toas 
asked  for.  The  result  of  the  recount  as  between  the  two 
candidates  was  to  place  the  unsuccessful  candidate  in  a 
majority  of  lawful  votes  over  the  candidcUe  petitioned 
against. 

Held,  tliat,  as  there  had  been  no  petition  presented 
against  the  first  four  successful  candidates,  the  numbers 
of  the  votes  declared  for  them  by  the  returning  officer 
must  be  taken  to  be  correct,  and  that,  as  tlM  candidate  for 
whom  the  petition  had  been  presented  had,  upon  such 
recount,  shown  thaJt  he  had  the  majority  of  votes,  he  was 
entitled  to  the  seat,  although  he  had  not  shown  that  the 
candidate  petitioned  against  would  not  have  been  among 
the  five  successful  candidates  upon  a  recount  of  all  the 
votes  given  at  tJie  election. 

Case  stated  for  the  opinion  of  the  court,  pursuant 
to  the  order  of  Kennedy,  J.,  made  under  section  93, 
sub-section  7,  of  the  Municipal  Corporations  Act, 
1882,  in  the  matter  of  the  election  petition  touching 
the  election  of  members  of  the  School  Board  (» 
London   for  the   Chelsea  Division.     The  case  was 


(.1.)  Reported  bv  Sir  Sherston  Bakbb,  Bart., 
Barrister-at-Law 


stated  by  Mr.    Cooke,   of    the   Election   P<)tition8 
Office. 

The  election  was  held  on  the  25  th  of  November. 
1897,  when  there  were  eight  candidates  for  the  five 
seats,  and  the  poll  was  declared  by  the  returning 
officer  as  follows : 

Voten. 
Mr.  Frederick  Davies  .  .  .  14.973 
Mr.  Thomas  Hiiggett  ...  14  906 
Mrs.  Mait^nd  ....     14.839 

Viscount  Morpeth    ....     13.292 
Mr.  William  Thompson 

(the  respondent)  ....  13.223 
Mr.  Leslie  Johnson .  .  .  .  13,218 
Mr.  Fetherbridge      ....      8.882 

Mr.  Jones 5,937 

and  the  first  five  candidates  were  declared  by  the 
returning  officer  to  be  duly  elected. 

A  petition  was  presented  by  the  petitioners  against 
the  return  of  the  respondent,  Mr.  William  Thompson, 
alleging  that  mistakes  had  been  made  in  the  couutiog 
of  the  bedlot  papers  and  the  votes  recorded  thereon 
in  favour  of  the  respondent  and  of  the  said  Leslie 
Johnson,  and  that  by  reason  of  such  mistakes  the 
result  of  the  noU  had  not  been  truly  ascertained  and 
that  the  said  Johnson  had  a  majority  of  lawful 
votes  at  the  election.  And  the  petition  prayed  that 
a  recount  might  be  had  of  the  votes  recorded  in 
favour  of  the  respondent  and  the  said  Leslie  John- 
son, and  that  it  might  be  declared  that  the  respondent 
was  not  duly  elected  and  that  his  election  was  void, 
and  that  the  said  Leslie  Johnson  (for  whom  the  seat 
was  claimed)  was  duly  elected  and  ought  to  have 
been  returned. 

On  the  23rd  of  December,  1897,  Kennedy,  J.» 
ordered  that  the  case  raised  by  the  petition  diould 
be  stated  as  a  special  case  and  that  the  ballot  papers 
be  examined  and  the  votes  recorded  thereon  in  favour 
of  the  said  Leslie  Johnson  and  the  respondent 
respectively  be  recounted  before  Mr.  Cooke,  and 
that  he  should  state  the  result  of  the  recount  in  the 
special  case,  and  that  such  only  of  the  ballot  papers 
as  might  be  in  dispute  at  the  end  of  the  recount 
should  be  annexed  to  the  special  case. 

The  respondent  appealed  to  the  Court  of  Appeal  to 
reverse  this  order,  or  to  vary  it  by  directing  that  the 
votes  recorded  in  favour  of  all  the  candidates  be 
recounted,  but  the  court  dismissed  the  appeal. 

The  examination  and  recount  took  place  before 
Mr.  Cooke,  with  the  result  that  the  number  of  votes 
recounted  for  Mr.  Johnson  and  the  respondent  were : 
for  Mr.  Johnson,  13,183 ;  for  the  respondent,  13,176. 
In  addition  to  the  ballot  papers  containing  the 
above  votes  there  were  23  ballot  papers  in  dispute  i^t 
the  end  of  the  recount,  which  were  annexed  to  this 
case.  There  were  18  ballot  papers  not  bearing  the 
official  make,  stamp,  or  perforation.  These  contained 
11  votes  for  Johnson  ana  15  for  the  respondent,  bat 
all  tiiese  26  votes  were  disallowed  by  Mr.  Cooke,  in 
accordance  with  section  2  of  the  Ballot  Act,  1872. 

The  respondent  contended  that  it  was  in  anv  oaae 
not  sufficient  for  the  petitioners  merely  to  snow  a 
majority  without  further  showing  that  on  a  true 
calculation  of  all  the  votes  reoor&d  at  the  election 
the  respondent  was  not  one  of  the  five  candidates 
standing  highest  on  the  poll,  and  that  the  said  Leslie 
Johnson  was  one  of  such  candidates. 

The  petitioners  objected  that  under  the  order  of 
Kennedy,  J.,  there  was  no  power  to  raise  any  suoh 
point,  and  the  petitioners  said  that  they  did  show  that 
on  a  true  calculation  of  all  the  votes  that  the  respon- 
dent was  not,  and  that  the  said  Leslie  Johnson  was 
one  of  the  five  candidates  standing  highest  on  the 
poll,  because  as  regards  the  first  four  candidates  the 
officoal  declaration  of  the  result  of  the  poll  not  having 
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been  qutstiuned  by  petitiou  was  now  conclusive  as  to 
their  election  and  as  to  the  number  of  votes  polled 
for  eadi  of  them. 
The  qaestions  for  the  consideration  of  the  court 


1.  Whether  the  election  of  the  respondent  was 
void. 

2.  Whether  Johnson  was  duly  elected  and  ought 
to  have  been  returned. 

3.  Whether  it  was  in  any  case  open  to  the  petitioners 
to  upset  the  election  of  the  respondent  and  claim  the 
■eat  for  Johnson  without  showing  that  on  a  true 
oalcnlation  of  the  votes  recorded,  the  respondent  was 
not  one  of  the  five  candidates  standing  highest  on  the 
poU,  and  that  Johnson  was  one  of  such  candidates. 

The  result  of  the  adjudication  of  the  disputed 
ballot  papers  by  the  court  was  to  give  the  respondent 
16  more  votes,  and  Johnson  14  more  votes ;  so  that 
in  the  final  result  Johnson  had  five  more  votes  than 
the  respondent. 

Yarhorough  Anderson,  for  the  respondent. — It  is 
shown  th«t  the  respondent  is  five  votes  behind 
Johnson;  but  before  the  petitioners  can  succeed 
they  must  show  not  only  on  the  recount  as  between 
Johnson  and  the  respondent,  that  Johnson  had 
the  majority  of  votes  over  the  respondent,  but  they 
must  also  show  that  upon  the  recount  of  all  the 
votes  recorded  at  the  election  the  respondent  was  not 
among  the  first  five  candidates,  and  that  Johnson 
was ;  and  they  have  not  shown  that. 

S.  H.  Day  and  Willoughhy  Williams,  for  the 
petitioners. — It  is  sufficient  to  show,  as  we  have  done, 
that  as  between  these  two  candidates  Johnson  has 
the  majority. 

Hawkins,  J.— By  section  2  of  the  Ballot  Act,  1872, 
the  mode  in  which  the  poll  at  elections  shall  be  taken 
is  very  fully  and  very  intelligibly  set  forth.  The  sec- 
tiooy  after  dealing  with  the  way  in  which  the  poll  is 
to  be  tal:en,  goes  on  to  say :  "  The  decision  of  the 
returning  officer  as  to  any  question  arising  in  respect 
of  any  ballot-paper  shall  be  final,  subject  to  reversal 
on  petition  questioning  the  election  or  return."  The 
xetmning  officer  in  this  case  returned  the  names  of 
the  candidates  with  the  number  of  votes  recorded  for 
each.  As  regards  the  first  four  of  these  candidates, 
the  twenty-one  days  idlowed  for  presenting  a  petition 
had  elapsed,  and  nobody  had  presented  a  petition  as 
against  them,  or  even  suggested  that  there  was  any 
error  in  the  counting  of  the  votes  of  those  candidates, 
and  I  think  that,  so  far  as  those  candidates  are  con- 
oenied«  the  decision  of  the  returning  officer — which 
was  that  they  had  eacdi  polled  so  many  votes— must 
be  taken  to  be  finaL  Then  there  are  left  the  two 
ottier  candidates,  the  respondent  and  Mr.  Johnson, 
for  whom  this  petition  is  presented.  There  has  been 
a  recount  of  the  votes  as  between  these  two  candi- 
datesy  and  the  result  is  that  Mr.  Johnson's  name 
ought  to  be  substituted  for  the  name  of  the  respond- 
ent as  the  person  who  was  elected  by  reason  of  his 
having  a  greater  number  of  votes ;  so  that,  assuming 
these  four  candidates  to  be  correctly  occupying  the 
places  in  which  thev  were  placed  by  the  returning 
officer,  the  substitution  of  the  name  of  Johnson  for 
that  of  Thompson  (the  respondent)  is  that  which 
ooght  to  be  made,  because  Mr.  Johnson  has  suc- 
ceeded in  showing  that  he  had  more  votes  than  the 
respondent.  WiSi  regard  to  the  other  four  candidates 
I  very  much  doubt  whether  we  should  have  any  ^  wer 
under  the  circumstances  to  interfere.  There  is  no 
authority  showing  that  we  have  any  such  power,  and 
we  have  to  jud|;e  for  ourselves  as  to  what  the  inten- 
tion of  the  L^slature  was.  I  am  strongly  of  opinion 
that  the  intenibo^ci  of  the  Legislature  was  that  there 


should  be  finality  with  regard  to  all  those  candidates 
whose  votes  were  not  attacked  bv  petition  within 
twenty-one  days.  Ko  recount  is  asked  for  here  with 
regard  to  the  votes  of  the  first  four  candidates ;  but 
the  respondent  asks  for  judc^ment  because  there  is  no 
proof  that  he  is  not  within  tiie  number  of  the  success- 
ful candidates,  although  he  has  less  votes  than  Mr. 
Johnson.  What  is  said  on  behalf  of  the  respondent 
is  that  Mr.  Johnson  has  no  right  to  be  treated  as 
elected  because  some  of  the  four  who  were  re- 
turned might  have  had  votes  given  to  them  erro- 
neously. The  onus  of  proving  that  rests  on  those 
who  assert  it.  Mr.  Johnson  says,  '*  I  am  con- 
cerned only  in  showing  that  as  between  myself 
and  the  respondent  I  had  a  majority  of  votes,  and  I 
have  succeeded  in  doing  that."  Unless  it  can  be 
shown  that  there  is  an  error  in  some  of  the  votes  of 
the  first  four  candidates  numerically,  or  that  there  is 
some  ground  for  saying  that  by  inquiring  into  these 
votes  there  would  be  a  different  result,  it  is  no  use. 
There  is  nothing  more  than  a  mere  suggestion  of  that, 
and  there  is  no  complaint  by  either  of  the  parties  as 
to  these  votes,  and  there  is  not  even  now  any  chal- 
lenge of  those  votes,  and  there  is  no  suffgestion  by 
the  respondent  of  any  benefit  that  could  accrue  to 
either  of  the  parties  if  there  were  a  recount  of  the 
whole  of  the  votes.  I  think  therefore  we  must  take, 
primd  facie  at  all  events,  the  judgment  of  the  re- 
turning officer.  Such  return  is  prima  /oote  evidence, 
as  it  has  never  been  impeached  m  respect  of  the  four 
successful  candidates;  and  we  must  take  that  as 
primd  facie  evidence  of  the  correctness  of  the  return. 
It  is  a  judgment  which  he  had  the  jurisdiction  to 
pronounce,  and  having  pronounced  it,  there  having 
been  no  petition  against  it  within  the  twenty-one 
days,  we  must  take  it  as  an  unchallenged  return  as 
far  as  regards  the  first  four  candidates,  eind  we  must 
take  the  numbers  so  returned  by  him  as  primd  facie 
correct.  If  there  had  been  any  real  suggestion  that 
an  error  had  been  committed,  then  there  might  have 
been  a  diffictdty  in  saying  what  course  we  ought  to 
pursue.  But  no  such  difficulty  arises  here  where  we 
have  no  proof  and  no  suggestion  that  any  particular 
mischief  has  been  done  by  the  counting.  I  am  clearly 
of  opinion  that  the  judgment  which  we  ouf;ht  to 
pronounce  should  be  in  favour  of  the  petitioners, 
because  by  the  recount  as  asked  for  by  this  petition 
tiiere  has  been  shown  to  be  an  error  to  the  exent  of 
several  votes,  which  would  have  put  Mr.  Johnson  in 
a  majority  instead  of  a  minority.  I  do  not  think  that 
we  ought  to  act  upon  the  mere  suggestion  that  the 
returning  officer  may  have  been  in  error  in  his 
original  counting,  without  any  ground  being  shown 
for  such  suggestion;  and  I  do  not  see  any  reason 
why  the  petitioners  who  have  succeeded  should  go  to 
the  useless  expense  of  challenging  the  decision  of  the 
returning  officer  which  nobody  else  has  challenged. 
My  opinion  is  that  the  judgment  ought  to  be  for  the 
petitioners. 

Ohannsll,  J. — I  also  am  clearly  of  opinion  that 
our  judgment  in  this  case  ought  to  be  that  the 
respondent  should  be  unseated,  and  that  Mr.  John- 
son, on  whose  behalf  the  petition  was  presented, 
should  be  seated.  I  think  the  facts  upon  which  we 
have  got  to  go  in  order  to  consider  what  our  judg- 
ment should  be,  are  that,  as  now  ascertained,  John- 
son had  five  votes  more  than  Thompson,  the 
respondent,  and  that  there  were  four  candidates  who 
had  a  considerable  number  of  votes  more.  If  we  are 
to  take  those  as  being  the  votes  there  cannot  be  any 
doubt  as  to  what  our  judgment  should  be.  I  think 
we  are  to  take  these  as  the  votes.  The  whole  point 
is,  are  we  to  take  the  figures  of  the  first  four  candi- 
dates as  declared  At    the  poll  i^  tbe  basis  of  oxix 
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are  not  raifled.  Upon  the  oonstraotion  of  the  cove- 
nant I  may  say,  as  was  said  by  Cotton,  L.J.,  in  the 
case  of  Clegg  y.  Hands,  "  Now  oases,  as  far  as  they 
give  US  a  rme  of  construction,  are  very  useful,  bat  it 
is  seldom  to  mv  mind  that  a  case  upon  itxe  constsmction 
of  one  particmar  document  tells  us  umch.  upon  the 
construction  of  another  document,  unless  it  lays  down 
some  principle  to  guide  us";  and  in  distingnishing 
that  case  from  Doe  d,  Calvert  t.  Beid,  he  points  out 
that  the  words  ''  or  their  successors  in  their  late  or 
present  trade  as  brewers"  in  that  case,  which  are 
sioiilar  to  the  words  here,  were  not  used  in  Glegg  v. 
Hande,  Now,  I  must  see  whether  the  words  "his 
executors,  administrators,  and  assigns ''  must  be  in- 
troduced after  the  word  '*  lessor."  At  first  I  was 
struck  with  the  argument  that  in  view  of  the 
words  of  this  covenant  it  could  not  be  said  that  the 
context  allowed  of  the  interpretation  clause  applying. 
It  was  said  that  the  covenant  by  the  lessee,  his  ex- 
ecutors, administrators,  or  assigns,  followed  by  the 
term  lessor  without  these  wor£,  showed  that  they 
were  not  intended  to  be  inserted.  But  these  words 
after  *'  lessee  "  only  show  that  the  under-lessees  and 
others  are  to  fulfil  the  obligations  of  the  lease. 

I  think,  therefore,  that  the  interpretation  clause 
must  be  applied,  and  that  the  covenant  must  be  read 
as  if  it  were  to  deal  exclusively  "  with  the  lessor,  his 
executors,  administrators,  and  assigpis,  or  his  firm  of 
Messrs.  Hood  ft  Sons,  or  his  and  their  successors  in 
business."  But  it  is  said  that  although  the  lessor, 
his  executors,  administrators,  and  assigns  are  the 
persons  who  could  sue,  yet  that  the  covenant  was 
sufficiently  complied  with  if  the  lessee  took  his  beer 
of  Messrs.  Hood  &  Sons,  even  if  Hood  had  left  the 
business.  Upon  this  point  I  will  refer  to  the  obser- 
vations of  Lindley,  L.  J.,  in  Clegg  v.  Hands,  <*  I  agree 
with  Mr.  Collins  in  thinking  that  this  case  is  one  of 
very  great  importance  both  to  brewers  and  tenants 
who  take  tied  houses,  because  it  is  certainly  rather  a 
startling  thing  to  anybody  to  be  told  that  when  you 
have  agreed  to  buy  beer  of  a  particular  brewer,  you 
may  find  yourself  bound  to  take  beer  of  somebody 
else.  Whether  you  are  or  not  depends  upon  the 
agreement  into  which  you  have  entered.  The  whole 
question  here  turns  upon  the  true  construction  of  this 
agreement,  and  the  only  difficulty  that  I  think 
serious  is  to  find  out  whether  this  agreement 
is  or  is  not  assignable — that  is  to  say,  whether  the 
tenant  here  entered  into  a  contract  with  certain 
persons,  relying  upon  their  personal  skill  and 
reputation,  and  agreed  to  buy  beer  of  them  and  them 
alone,  or  whether  he  did  not  enter  into  a  very  much 
wider  contract,  and  agree  to  buy  beer  from  them  or 
anybody  to  whom  they  might  assign  the  business  or 
the  public- house.  The  answer  to  the  question 
whether  this  is  a  personal  unassignable  contract  or  not, 
must  be  gathered  from  the  instrument  itself,  having 
regard,  of  course,  to  the  position  of  both  parties." 
It  was  said  on  behalf  of  the  defendant  that  it  was  a 
startling  thing  to  say  that  where  a  man  covenanted 
to  buy  beer  of  the  lessor  he  may  be  bound  to  take  it 
of  another  person  whose  beer  he  knows  nothing  about. 
But  such  an  argument  is  only  of  weight  where  the 
contract  is  ambiguous.  Where  the  words  of  the  con- 
tract are  dear,  you  must  construe  them  as  they 
stand.  The  covenant  here  is  with  the  lessor,  his 
administrators  and  assigns,  and  they  can  all  enforce 
it,  and  dictate  to  the  tenant  of  whom  the  beer  is  to 
be  taken.  It  was  said  that  the  assignee  might  not  be 
a  brewer  at  all,  but  the  covenant  is  not  to  take  beer 
brewed  by,  but  only  supplied  by,  particidar  persons. 
The  covenant  is  not  fulfilled  by  taking  beer  of  Messrs. 
Hood  &  Sons,  and  was  not  for  their  benefit,  except  in 
so  far  as  it  was  for  the  benefit  of  Mr.  Hood  as  a 
member  of  the  firm. 


Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiffs,  HurreU,  Chrisiophir, 
&  Co. 

Solicitors  for  the  def endfents.   Ward  A  Bowie,  lor 
Lane,  CltUterbiick,  (k  TonUineon,  Birmingham. 
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Wright,  J.  }  ^'^"• 

In  re  New  Britibh  Irov  Co. 

Ex  parte  Bsgkwith.  (o.)  | 

Company — Winding  up  —  Directors*  fees — CredHon—     i 
Articles  of  association — Fixed  remuneraiion^Covx'     \ 
panics  Ad,  1862  (25  A  26  Vid.  c.  89),  s.  38,  svJih 
section  7. 

Where  the  articles  of  association  fix  the  fees  of  (kt 
directors  of  a  company  at  a  specific  sum,  the  dindm 
are  entitled  to  prove  with  other  creditors  of  the  oompamf 
in  the  winding  up  for  such  fees  due  at  the  date  of  tike 
liquidation;  for,  the  fees  being  fixed  by  the  artidai^ 
association,  they  were  impliedly  part  of  the  eonirad 
between  the  company  and  the  diredors  when  theyacoepUd 
their  office.  The  diredors  are  therefore  in  the  potiiMn 
of  ordinary  creditors,  and  not  of  members  of  the  opn- 

ny,  in  regard  to  those  fees  ;  and  sedion  38,  sub-sedio^ 
,  of  the  Companies  Ad,  1862,  does  not  apply. 

In  re  Leicester  Club  and  County  Baceooune  Go., 
Ex  parte  Cannon,  34  W.  R.  14,  30  Ch.  D.  629,  dis- 
tinguished. 

In  re  Dale  and  Plant,  38  W.  R.  409,  43  Ch.  D.  253, 
followed. 

Application  by  the  directors  of  this  company  for 
leave  to  prove  in  the  winding  up  for  fees  due  to  thsn 
as  directors  at  the  date  of  the  winding  up. 

Clause  62  of  the  articles  of  association  wu  at 
follows:  ''The  remuoeration  of  the  board  shall  be 
an  annual  sum  of  £1,000  to  be  paid  out  of  the  fundi 
of  the  company,  which  sum  shall  be  divided  in  suek 
a  manner  as  the  board  shall  from  time  to  timt 
determine." 

The  articles  also  provided  that  direotozs  should  be 
members  of  the  company  and  shareholders. 

The  company  had  gone  into  liquidation,  aod  tiie 
directors  claimed  the  right  to  prove  in  winding  vp 
for  fees  due  to  them  at  the  date  of  oommencement 
of  the  liquidation. 

Dighton  Pollock,  for  the  directors. — Ex  parte  CbwMM. 
34  W.  R.  14,  30  Ch.  D.  629,  is  distingmshaUe,  si 
there  the  fees  were  of  the  nature  of  a  gratuity,  ben 
they  are  a  fixed  sum  mentioned  in  the  aitidei. 
[Weight,  J.— Kay,  L.J.,  in  In  re  Dale  ctnd  i%ni(, 
38  W.  B.  409,  43  Ch.  D.  255,  did  not  approve  d 
Ex  parte  Cannon]. 

Howard  Wright,  for  the  liquidator. — ^The  liquidstoc 
does  not  wish  to  dispute  this  claim  of  the  direcion, 
but  did  not  consider  that  he  was  justified  in  paying 
this  claim  in  face  of  the  decison  in  Ex  parte  Gaww» 
without  the  leave  of  the  court. 

Weight,  J. — In  this  case  there  is  a  provisk* 
in  the  articles  of  association  of  this  company  wbiA 
did  not  exist  in  Ex  parte  Cannon.  This  dvms 
in  the  articles  of  association  is  not,  of  pouise,  of 
itself  a  term  of  the  contract  between  the  diiectoie 
and  the  shareholders — it  is  only  part  of  the  ooBtnrt 
of  the  shareholders  with  each  other — ^but  when  «• 
find  the  directors  appointed  on  the  footing  of 
this  article  and   accepting  their  office  on  this  sum 

(a.)  Reported  by  C.  W.  Mead,  Esq.,  Bamster-stp 
Law. 
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buis,  we  then  have  eTidenoe  that  the  temui  of  that 
•rtiole  were  embodied  in  their  contract  with  the  com- 
pany. That  being  bo  and  this  article  being  so 
impliedly  embodied  in  the  contract,  we  find  that  the 
directors  obtained  the  contractaal  right  to  be  paid 
£1,000  a  year  as  remuneration,  and  the  case  is  there- 
fore distinguishable  from  Ex  parte  Cannon.  I  do  not 
intend  by  this  decision  to  fritter  away  any  obligation 
which  I  am  under  of  bein^  bound  by  any  previous 
dedrion.  The  facts  in  Ex  parte  Gannon  differ  from 
those  in  this  present  case  or  I  should  have  followed 
tiist  decision,  bat  the  judgment  of  Pearson,  J.,  in 
that  case  was  on  the  ground  that  the  directors  were 
not  in  a  distinct  contractual  position  with  regard  to 
the  company,  and  that  their  position  as  directors  in 
that  particular  oomjMiny  was  no  more  than  that  of 
memben,  without  givinp^  them  any  separate  right. 
The  present  case  is  within  the  principle  of  In  re  Dale 
and  Plant,  and  therefore  it  ao«s  not  come  within 
section  38  of  the  Act  of  1862.  This  remuneration  is 
not  due  to  the  directors  in  their  character  as  members 
of  the  company,  but  falls  into  the  category  of  sums 
due  to  them  under  another  and  distinct  contract. 
Their  claim  must  therefore  be  allowed. 

Solicitors,  J.  Btckwith ;  Freshfielda  &  Williams. 


Q.  B.  Div.  ) 

(Lord  Bassell  of  Killowen,  [        Feb.  12 ;  Miirch  4. 
C.J.,  and  Wright,  J.)       ) 

Reg.  v.  Douglas  and  Others,  (a.) 

Jailicea — Disqualification — Solicitor — Clerk  to  magis* 
trates — Ex  officio  justict — Justices^  Qualification  Acty 
1871  (34  <fe  35  Vict.  c.  18),  m.  I,  2 -Local  Government 
Act,  1894  (56  ife  67  Vict,  c.  73),  s,  22. 

D.,  a  solidicTy  had  acted  as  clerk  to  the  magistrates  of 
ttf  Rivgwood  Division  of  the  county  of  Southampton  for 
many  years,  and  recently  became  ex  officio  a  justice  of 
that  division  by  virtue  of  being  elected  chairman  of  the 
didrict  council.  He  tendered  his  resignation  of  the  office 
of  clerk  to  the  magistrates,  but  no  steps  were  taken  to 
aeceft  it,  and  he  continued  to  draw  the  salary  atta>ched  to 
tte  office  and  to  perform  the  duties  connected  therewith  as 
h^f&re  by  means  of  a  deputy. 

W.  was  tried  and  convicted  of  an  assavXt  upon  a 
woman  before  D,  and  six  other  justices,  and  he  applied 
fur  a  certiorari  to  bring  up  the  conviction  to  be  quashed. 

Held,  that  the  conviction  must  stand,  as  D,  could  law^ 
fully  adjudicate  upon  the  case,  because  he  had  ceased  in 
fart  to  he  a  practising  solicitor  at  the  time  of  the  convic^ 
don,  and  by  his  accepting  the  office  of  chairman  to  the 
district  council  his  former  office  of  de^k  to  the  justices 
had  been  vacated,  since  the  two  offices  were  incompatible. 

Beg.  V.  Mayor,  &o.,  of  Bangor,  35  W.  R.  158,  18 
Q.B.D.  M9,  followed. 

This  was  the  argument  on  a  rule  nisi  directed  to 
the  respotidents,  justices  for  the  county  of  South- 
ampton and  one  Kosa  Miiller,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  bring  up  a 
eonvietioii  of  the  applicant,  one  Walker,  for  assault 
spon  the  said  Bom  Miiller,  to  be  quashed  on  the 
pound  that  Alderman  Draitt,  one  of  the  seven 
{ostices  who  adjudicated  upon  the  case,  was  a 
nlicitor,  and  therefore  disqualified  from  acting  as 
fiuiioe  by  Tirtue  of  the  Justices*  Qualification  Act, 
1871,  and  fnrther  upon  the  ground  that  at  the  time 
rf  the  oon^iction  he  was  derx  to  the  justices. 


(a.)  Beported  by  Ebbkine  Beid,  Esq.,  Barrister- 
at-lAW. 


The  case  was  heard  at  a  petty  sessional  court  held 
at  Ghristchurch,  in  the  county  of  Southampton. 

At  the  date  of  the  conviction  Alderman  Druitt  had 
ceased  to  practice  as  a  solicitor,  and  had  transferred 
his  business  to  his  son  and  nephew.  He  continued, 
however,  to  take  out  his  certificate  under  the  belief 
that  it  was  necessary  for  him  to  do  so  as  registrar  of 
the  county  court,  and  his  certificate  was  in  force  at 
the  date  of  the  conviction. 

In  1897,  Alderman  Druitt  accepted  the  office  of 
Mayor  of  Ghristchurch,  and  therefore  under  the 
Local  Government  Act,  1894,  he  became  ex  officio  justice 
of  the  peace  for  the  county  of  Southampton.  His 
resignation  of  his  office  of  clerk  to  the  bench  was  there- 
upon tendered,  but  was  never  accepted  by  his  brother 
magistrates,  and  he  continued  to  draw  the  salary 
attached  to  the  office  and  to  perform  the  duties 
connected  therewith  as  previously  by  means  of  a 
deputy. 

A.  T.  Lawrence,  Q.C.  {Clavell  Salter  with  him), 
showed  cause  against  the  rule.  By  the  Local 
Government  Act,  1894,  the  chairman  of  a  district 
council  (unless  a  woman)  or  personally  disqualified 
by  any  Act  became  ex  officio  a  justice  of  the  peace 
for  the  county  in  which  the  district  council  was 
situated.  Unless,  therefore.  Alderman  Druitt  was 
disqualified  on  one  of  the  two  grounds  alleged  when 
the  rule  was  obtained  he  was  entitled  to  sit  as  a 
magistrate  for  the  county  of  Southampton.  Even  if 
his  holding  the  office  of  magistrates'  clerk  was 
inconsistent  with  his  being  a  justice,  that  of  itself 
did  not  amount  to  a  statutory  disqualification.  Even 
if  the  offices  were  incompatible  the  conviction  was 
not  necessarily  bad.  [Wbight,  J.— Tf  the  two  offices 
are  incompatible,  one  of  them  is  vacated.  It  is  stated 
in  Bex  v.  PaUison,  [1832]  4  B.  &  Ad.  9,  that  Lord 
Tenterden,  on  being  appuioted  a  judge  of  the  Queen's 
Bench,  surrendered  the  patent  creatiug  him  a  judge 
of  the  Gommon  Pleas,  and  it  was  in  that  case  argued 
(p.  21)  that  **  the  defendant  was  not  at  liberty  with- 
out permission  of  those  who  elected  him  to  vacate 
the  office  he  then  held  by  the  mere  acceptance  of  a 
second  conferred  by  a  different  authority."  The  point 
was  argued  in  that  case,  and,  in  my  opinion,  with 
considerable  force,  in  this  way:  **  What  ground  is 
there  for  saying  that  if  two  offices  are  incompatible 
the  first  should  be  vacated  by  the  appointment  to 
the  second  rather  than  the  appointment  to  the 
first  should  make  the  person  ineligible  to  the 
second?"]  Since  these  proceedings  were  taken 
Alderman  Druitt  had  retired  from  the  office  of  clerk 
to  the  bench.  The  salary  might  have  been  improperly 
paid  him  after  he  became  a  magistrate,  bat,  u  so,  he 
would  return  it,  and  that  was  a  matter  of  account 
merely.  It  was  no  part  of  his  case  to  argue  that  the 
two  offices  could  be  exercised  together,  but  to  make 
the  conviction  bad  it  must  be  shown  that  Alderman 
Druitt  had  such  an  interest  as  to  preclude  the  pre- 
sumption that  the  person  convicted  had  had  a  fair 
trial.  If  objection  could  have  been  raised,  on  the 
ground  of  possible  bias  or  the  like,  to  his  forming  oue 
of  the  bench,  it  had  been  waived  at  the  hearing,  for 
on  both  occasions  when  the  applicant  was  before  the 
magistrate  he  was  represented  by  solicitors  who  knew 
the  facts:  Beg.  v.  Burton,  ante,  p.  127,  [1897]  2 
Q.  B.  468. 

E,  Bowen  Bowlands  {F.  H.  M.  Corbet  with  him),  in 
support  of  the  rule. — The  facts  showed  that  Alderman 
Druitt  was  acting  through  his  son,  who  was  his 
deputy,  in  advising  the  magistrates,  and  was  also 
sitting  on  the  bench  as  a  judicial  officer.  The  offices 
were  incompatible.  A  justice  could  not  receive  pay, 
whereas  he  was  taking  money  for  his  clerkship.  It 
was  contrary  with  the  whole  poiiay  of  law  Uiat  a 
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man  should  fill  both  positions.  Ths  question  of 
waiver  could  only  arise  where  the  magistrate  was 
interested,  but  in  the  present  case  he  had  no  juris- 
diction and  had  no  right  to  be  on  the  bench  at  all : 
Worth  and  Others  ▼.  NewUm,  2  W.  E.  628,  10  Exch. 
247. 

Cur,  adv.  vult. 

Lord  BussELL  of  Eillowen,  C.J. — ^This  was  a  case 
in  which  a  rule  had  been  obtained  upon  the  22nd  of 
November,  1897,  for  a  certiorari  to  bnng  up  a  certain 
conviction  of  one  Frederick  Walker  for  assault,  which 
conviction  had  taken  place  upon  the  20th  of  August, 
1897.  The  conviction  took  place  at  Christchnrch, 
which  is  in  the  Btugwood  division  of  the  county  of 
Southampton,  before  a  bench  of  seven  magistrates, 
and  it  was  iJleged  that  this  conviction  was  wrong 
because  one  of  the  magistrates  who  took  part  in 
adjudicating  upon  it  was  disqualified  from  acting  as 
a  magistrate.  The  case  is  an  illustration  of  the 
lealousy  with  which  the  law  requires  that  there  shall 
be  perfect  legal  capacity  in  the  tribunal  which  is  to 
adjudicate  even  in  the  least  important  cases.  Six  of 
the  magistrates  were  duly  and  fully  qualified,  but 
is  was  said  that  the  seventh,  who  also  took  part, 
was  not  qualified,  and,  as  a  result,  that  the  whole 
proceedings  were  ^wrong,  and  that  this  court  ought  to 
quash  the  conviction.  The  magistrate  who  was  said 
to  be  disqualified  was  one  Alderman  Druitt,  the 
mayor  of  Ghristohurch,  who,  under  the  Local  Govern- 
ment Act,  1894,  by  reason  of  his  tenure  of  that  office, 
became  ex  officio  entitled  to  act  as  a  magistrate  for 
the  county  of  Southampton,  and  entitled  to  sit  upon 
cases  coming  from  the  lUngwood  division. 

Two  objections  were  made.  One  was  that  Alderman 
Druitt,  being  a  solicitor,  was  thereby  incapacitated, 
and  the  other  that  he  was  clerk  to  the  magistrates, 
and  on  that  ground  was  disqualified.  As  regards  the 
first  ground  of  objection,  there  is  no  real  foundation 
for  it.  The  gentleman,  we  are  satisfied,  ceased  to 
practise  as  a  solicitor  as  far  back  as  the  year  1892. 
At  that  time  he  made  over  his  business  to  certain 
relations,  and  we  are  satisfied  that  from  that  time  he 
did  not  practise.  It  is  true  that  up  to  the  year  1896 
he  took  out  his  certificate  as  a  solicitor,  but  he  had 
done  that,  we  are  satisfied  upon  his  statement, 
because  he  thought  it  was  necessary  for  him  to  do  so 
in  his  character  as  one  of  the  joint  registrars  of  the 
oounty  court.  That  ground  of  objection  therefore 
fails. 

The  second  point,  and  the  one  which  has  been 
mainly  argued  here,  is,  that  he  being  derk  to  the 
magistrates,  was  incapacitated  from  sitting  as  a 
magistrate.  Now  the  facts  as  regard  to  this  position 
are  these.  He  was  appointed  magistrates'  derk  as 
far  back  as  the  year  1838,  and  he  continued  to  hold 
that  office  in  the  sense  of  drawing  the  salary  of  the 
office  and  in  the  sense  of  being  liable  to  be  called  upon 
by  the  magistrates,  if  they  desired,  to  advise  them, 
until  a  date  subsequent  to  the  date  of  the  conviction. 
But  it  appears  that  he  had  tendered  his  resignation, 
and  that  his  resignation  had  not  been  accepted,  and 
that  the  magistrates,  whose  servant  he  was  as  their 
derk,  had  done  what  I  must  distinctly  say  was  a 
highly  improper  thing.  Although  they  knew  that  he 
became,  l^  virtue  of  his  office  as  Mayor  of  Christ- 
church,  a  ma^trate  of  the  county  of  Southampton, 
yet  they  permitted  him  to  continue  to  hold  the  office 
of  derk  to  the  magistrates  and  to  draw  the  salary  of 
that  office.  This  was  a  highlv  improper  thing  for 
them  to  have  assented  to,  and  it  was  a  highly  im- 
proper thing  for  him  to  have  agreed  to.  But  I  do 
not  see  the  least  ground  for  suggesting  any  jobbery 
or  wrong  motive  in  it,  although  undoubtedly  the 
conduct  of  this  gentleman.  Alderman  Druitt,  and  of 


the  magistrates  was  reprehensible.      But  although 
he    continued    to    hold    the    office  of    magit^atei* 
clerk  and  to  draw   salary,  it   is    quite   dear  that 
he  was  allowed,  with  the  assent  of  the  'magistraiM, 
to    have  the  duty  of  the    magistrates'    clerk  per- 
formed  after   he    became    ex  officio   a    magistrate, 
and,  indeed,  before  that  time,  by  his  son.    The  ques- 
tion is  in  this  condition  of  things— being,  as  I  hafs 
said,     the    clerk    to    the^   magistrates  ^  was    hs 
incapadtated  from    assuming  the    position  of  snd 
acting  as  a  magistrate  P    I  need  not  say  that  the  two 
positions  cannot  be  held  by  the  same  person.   Tfas 
question  is,  What  is  the  effect  in  point  of  law  of  000 
who  is  in  the  position  of  magistrates'  derk  oooapy- 
ing  the  position  of  magistrate,  and  being  one  of  tha 
same  body  who  were  his  employers  and  principab? 
That  is  the  question  of  law  which  we  have  hers  to 
consider.    It  is  obvious  that  the  magistrates'  deck  it 
in  dOE^Bct  the  servant  of  the  magistrates,  appointed  bf 
them,  and  they  are  the  persons  who  fix  his  salary, 
subject  to  some  control  oy  the  Home  Office.    It  it 
obvious  also  that  he  cannot  be  compelled  to  oontmoa 
in    the   service    of    the  magistrates  as  their  derk 
against  his  wilL     It  follows,  then,  that  it  was  quits 
within  the  competence  of  this  gentleman  to  decUos 
to  continue  to  act  as  derk,  subject »  it  ma^  bo,  to 
some  complaint  against  him  if  he  violated  ms  terms 
with    the  magistrates.     Subject  to  that,  he  had  a 
right  to  determine  his  position  as  magistrate's  derk. 
It,  therefore,  was  a  position  which  he  could  free 
himself  from  if  he  so  wished.    It  follows,  from  niiat 
I  have  said,  that  these  two  offices  are  incompatiUe 
offices,  and  the  question  thereupon    arises— which, 
finally,  is  the  one  we  have  to  dedde — ^What  is  tiie 
effect  of  a  man  holding  two  incompatible  offices  under 
such  circumstances  as  these  ?    He  cannot  hold  both, 
it   is  obvious,  as  they  are  distinctly  incompatibls. 
It  seems  to  me  the  prindple  upon  which  thisoase 
must  be  dedded  is  expressed  by  the  Court  of  Appeal 
in  Vie  case  of  Reg»  v.  Mayor,  (fee,  0/  Bangor,  85  W.  &. 
158.  18  Q.  B.  349.     That  C4se  was  not  r«>ferred  to 
during  the  argument,  and  I  see  that  both  Wright,  J., 
and  myself  argued  it  at  the  b^ir.    That  was  a  esse 
in  which  the  returning  officer  declared  the  deotion  of 
the  candidate,  whose  votes  placed  him  at  the  head 
of  the  poll  at  the  dection  of  a  councillor  for  one  of 
the  wards  of  the  borough,  to  be  void  on  the  groond 
that  his  bdng  an  alderman  rendered  him  inehgibls 
to  fill  the  office  of  councillor.    The  questiofn  in  the 
Court  of   Appeal  was  whether  an  alderman  eodd 
serve  in   the  office  of  councillor,    it    having  been 
dedded  in  the  court  below  that  the  returning  offioer 
had  exceeded  his  duty  in  dedaring  the  deolion  void. 
It   was    contended   for   the   alderman  that  if  the 
incapadty  existed  at  all  '*  it  must  exist  because  ths 
two  offices  are  incompatible.     But  if  they  are,  the 
assumption  of  the  second  office  vacates  the  neat."    In 
giving  judgment,  Lord  Bsher,  M.R.,  on  p.  361,  sajs: 
*<  It  has  ^n  said  that  the  offices  are  incompatibls, 
and     that     two    incompatible    offioes    cannot   be 
hdd    by    the    same    ^rson    at    the    same  tiaa 
The    later    proposition    is    true    with    respect  to 
the  office  of  alderman  and  councillor,  not  on  tiie 
ground  that  they  are  offioes  of  profit,  bat  on  tiie 
ground  that  they  are  so  incompatible  that  the  Legs- 
lature  cannot  have  intended  they  should  be  hdd  faj 
the  same  person  at  the  same  time.    What  is  the  con- 
sequence of  this  doctrine  P    A  long  series  of  authori- 
ties has  uphdd  the  propodfcion  that  when  two  olBees 
are  incompatible,  and  the  suggested  ineligibility  of 
the  candidate  for  one  of  them  only  arises  from  fte 
fact  that  it  is  incompatible  with  the  office  he  aliesdr 
holds,  he  is  not  thereby  prevented  from  being  eleetsd 
to  the  second  office,  whether  it  be  superior  in  rank  or 
^  power  to  the  other  or  not"    Then  Lord  Esher,  MA^t 
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prooeedfl  to  enlarge  npon  that  argument,  and  oon- 
clodes  that  the  alderman,  by  ^e  fact  of  his  election 
ind  aooeptanoe  of  tJie  position  of  councillor,  vacated 
his  podiaon  as  alderman,  although  in  the  hierarchy  of 
local  gOTenmient  the  office  of  alderman  was  regarded 
M  a  sapoior  office.  The  principle  of  that  case  applies 
here.  We  think  that  bv  his  acceptance  of  the  office 
of  mayor,  which  carried  with  it  the  consequence  of 
his  beooming  a  magistrate  for  the  county  of  South- 
ampton, the  position  which  he  accepted  and  in  which 
he  acted  had  the  effect  of  vacating  the  position  he 
held  as  clerk  to  the  magistrates. 

Therefore,  although  tibe  proceedings  of  the  magis- 
trates were  irregular  in  continuing  him  in  that 
position,  and  the  conduct  of  Alderman  Druitt  in 
oontinuing  to  accept  the  salary  in  that  position  was 
irregular,  yet  we  think  he  was  not  incapacitated  from 
acting  as  a  magistrate,  and  that  the  conyiction  was 
therefore  valid,  and  must  stand. 

It  follows  that  the  rule  must  be  discharged  ;  but, 
ander  the  circumstances,  it  will  be  without  costs. 

Rule  di9chargtd* 

Solicitors  for  the  applicant,  Rouihy  Sttuxyt  <k  Caath, 
for  Burt  <t  Haviland^  Ghribtchurch. 

Solicitors  for  the  justices,  Lovtll,  Son,  <fc  Pitfieldf 
for  DrutU  A  Druitt,  Christchurch. 


Q.  B.  Div.  )  "M-      u  o 

(Grantham  and  Wright,  JJ.)  j  ^^^^^  '^• 

Westacott  v.  Stbwart.  ((/.) 
Election  law^Couuty  council— Death   of   candidate— 
Injunction — Prerogative  maudamvs— Z^a2/o<  Act^  1872 
(35  &  36  Vict.  c.  33),  a.  I— Municipal  Corporations 
Ad,  1882  (45  A  46  VtcL  c.  50),  s.  58. 

The  lati  paragraph  of  section  1  of  the  Ballot  Act, 
1872,  is  incorporated  in  the  Municipal  Corporations  Act, 
1882.  hy  tirtue  of  section  38  of  the  latter  Act. 

Semble,  for  the  purposes  of  municipal  and  county 
eauneU  elections,  the  paragraph  must  be  read  as  if  the 
vords  **as  if  the  notice  required  by  section  54  of  the 
Municipal  Corporations  Act  nad  been  given  ..."  were 
substituted  for  the  words  '*  as  if  the  writ  had  been 
received   .    .    ." 

In  an  election  for  a  county  council  the  poll  was  Jiased 
to  take  place  on  the  3rci  of  March.  The  nomination  of 
candidates  took  place  on  the  23rd  of  February.  On  the 
2«A  of  February  one  of  the  candidates  nominated  died. 
The  returning  officer,  though  acquainted  with  the  fact  of 
the  candidate's  death,  refused,  on  a  request  to  do  so  hy 
OhUhtr  of  the  candidates^  to  countermand  the  poll, 

Held^  thai  an  injunction  restraining  the  returning 
officer  frofn  proceeding  with  the  poll  was  not  the  proper 
remedy,  hut  thai  a  prerogative  writ  of  mandamus  was, 
under  the  circumstances,  the  proper  remedy. 

Action  far  an  injunction. 

The  plaintiff  was  one  of  four  candidates  nominated 
for  an  election  of  county  councillors  for  the  Central 
Haekney  Division  of  the  administrative  county  of 
I^mdon,  fixed  tc  take  place  on  the  3rd  of  March, 
1898.  The  nominations  took  place  on  the  23rd  of 
February,  1898.  On  the  26th  of  February,  1898, 
Henry  Sylvester  Samuels,  one  of  the  candidates 
Dominated,  died;  whereupon  the  plaintiff  requested 
the  defendant,  who  was  the  returning  officer,  to 
ooontermand  the  notice  of  the  poll  in  accordance 
with  section  1  of  the  Ballot  Act,  1872  (35  &  36  Vict. 

(a.)  Beportcd  by  C.  G.  Wilb&ahak,  Esq.,  Barrister- 
at-Law. 


c.  33).  Though  the  defendant  was  satisfied  of  the 
fact  of  the  death  of  Samuels,  he  refused  to  counter- 
mand  the  poll. 

The  plaintiff  brought  an  action  for  an  injunction 
restraining  the  defendant  from  proceeding  with  the 
election.  An  ex  parte  application  for  an  interim 
injunction  was  made  to  Grantham,  J.,  in  chambers, 
and  referred  by  him  to  the  Divisional  Court. 

By  the  Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  75,  the  sections  of  the  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  which  deal  with 
the  election  of  councillors,  are  re-enacted  so  as  to 
apply  to  the  election  of  county  councillors. 

Section  58  (i.)  of  the  latter  Act  provides:  "If  an 
election  for  coancillors  is  contested,  the  poll  shall,  m 
far  as  circumstances  admit,  be  conducted  as  the  poll 
at  a  parliamentary  election  is,  by  the  Ballot  Act,  1872, 
directed  to  be  conducted,  and,  subject  to  the  modi- 
fications expressed  in  Part  III.  of  the  third  Schedule, 
and  to  the  ^provisions  of  this  Act,  the  provisions  of 
the  Ballot  Act,  1872,  relating  to  a  poll  at  a  parb'a- 
mentary  election  (including  the  provisions  relating  to 
duties  of  the  returning  officer  after  the  close  of  the 
I)oll),  shall  apply  to  a  poll  at  an  election  of  coun- 
cillors." 

Section  1,  paragraph  4,  of  the  Ballot  Act,  1872,  is 
as  follows:  **If  after  the  adjournment  of  an  elec- 
tion by  the  returning  officer  for  the  purpose  of  taking 
a  poll,  one  of  the  candidates  shall  die  before  the 
poll  has  commenced,  the  returning  officer  shall,  upon 
being  catiefied  of  the  fact  of  such  death,  countermand 
the  notice  of  the  poll,  and  all  proceedings  with  refer- 
ence to  the  election  i^all  be  commenced  afresh  in  all 
respects  as  if  the  writ  bad  been  received  by  the 
returning  officer  on  the  day  on  which  proof  was 
given  10  him  of  such  death  .  .  ."  The  other 
paragiaphs  of  the  Efcticn  dtal  with  the  nomination  of 
candidates,  and  section  2  deals  exclusively  with  the 
conduct  of  the  i>oll. 

Dickens,  Q.C.  {S.  H.  Day  and  fienrtcA;  with  him), 
for  the  plaintiff,  on  the  ground  that  there  were 
doubts  as  to  whether  an  injunction  was  the  proper 
remedy,  ^applied  for  a  perogative  writ  of  mandamus, 
as  an  alternative  remedy.  [Macmorran,  Q.C, 
for  the  defendant,  did  not  object  to  the  course 
suggested.]  Paragraph  4  of  section  1  of  the 
Ballot  Act,  1872,  is  incorporated  by  section  58  of 
the  Municipal  Corporations  Act,  1882,  because  it  is 
a  provision  relating  to  a  poll  at  a  parliamentary 
election  and  to  the  conduct  of  a  poll.  It  is  said  that 
section  2  only  of  the  Ballot  Act,  1872,  which  deals 
exclusively  with  the  conduct  of  a  poll,  is  incor- 
porated, and  that  section  1,  dealing  as  it  does  with  a 
nomination,  is  not  incorporated.  But  the  counter- 
manding of  a  poll  is  clearly  part  of  the  conduct  of  a 
poll. 

Macmorran,  Q.C.  {Aoory  with  him),  for  the 
defendant. — No  part  of  section  1  can  apply  to  a 
municipal  or  county  ooimdl  election.  The  date  of 
the  poU  in  such  elections  is  not  fixed  by  the  return- 
ing officer,  but,  in  the  case  of  the  county  oouncil,  by 
the  county  council  itself,  and  all  the  polls  are  taken 
on  the  same  day.  Therefore,  if  the  poll  were  post 
poned  who  would  be  the  person  to  fix  the  later  <»te  P 
Again,  section  1  of  the  Ballot  Act  says  that  the  pro- 
ceedings shall  be  commenced  afresh  *'  as  if  the  writ 
had  been  received  by  the  retuminpf  officer  on  the  day 
on  which  proof  was  given  to  lum  of  such  death.*' 
That  passage  clearly  cannot  apply  to  the  case  of 
municipal  or  county  council  elections,  where  no  writ 
is  emploved.  The  principle  in  {mrliamentary  elections 
is  that  there  are  two  great  parties  represented.  That 
isnotthe  case  in  municipal  and  county  coimoil  elections. 
There  is,  therefore,  no  reason  why  an  election  should 
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be  postponed  on  the  ground  that  one  of  the  candi- 
dates has  died. 

G&ANTHAM,  J. — We  think  that  the  fourth  para- 
graph of  section  1  of  the  Ballot  Act,  1872,  is  incor- 
porated into  the  Municipal  Corpoiations  Act,  1882,  by 
virtue  of  section  58.  With  regard  to  the  fint  portion 
of  section  1  there  is  no  difficulty.  It  has  to  do  with 
the  nomination  only.  But  the  fourth  paragraph  is 
within  the  language  of  section  58,  because  it  deals 
with  the  poll.  It  would  be  inconvenient  to  have  four 
ranges  upon  the  voting  papers,  the  bearer  of  one  of 
mhich  was  dead.  It  was  said  by  counsel  that  in 
passing  the  Ballot  Act  the  Legislature  considered 
that  &ey  were  dealing  with  two  g^eat  opposing 
parties,  and  that  the  provision  in  question  was  enacted 
to  prevent  one  of  those  parties  snatching  a  victory 
owing  to  the  death  of  the  candidate  who  represented 
the  views  of  the  other  party.  And  it  was  argued 
that,  that  being  so,  the  Legislature  could  not  have 
intended  to  incorporate  the  provision  in  an  Act  deal- 
ing with  elections  where  parties  were  not  opposed  to 
each  other  in  the  p9En«  way.  I  do  not  agree  with  the 
learned  counsel.      If  ^here  is  an  election  at  all  there 

must  be  two  oi  » ^re  candidates  representing  different 

views.    Therefore,  the  same  considerations  apply  as  in 
parliamentary  elections. 

As  to  the  learned  counsel's  argument,  founded 
upon  the  language  of  section  1  of  the  Ballot  Act,  I 
confess  I  thought  it  suggested  some  difficulty.  But 
if  the  language  used  cannot  be  strictly  applied  to 
municipal  or  county  council  elections,  power  to  modify 
it  is  given  by  the  use  of  the  words  *'  as  far  as  circum- 
stances permit,"  in  section  58  of  the  Municipal 
Corporations  Act,  1882.  In  our  judgment  the  injunc- 
tion prayed  for  is  not  the  proper  remedy,  but  a 
prerogative  writ  of  mandamus  must  go  commanding 
the  defendant  to  stay  the  election. 

Weight,  J. — As  to  the  form  thgucemedy  should 
take,  I  do  not  think  that  an  injunction  is  the  proper 
remedy.  There  are  two  other  alternatives  :  first,  that 
the  election  should  proceed,  and  that  iiie  persons 
aggrieved  should  subsequently  institute  an  dection 
petition.  That  would  be  an  inconvenient  and 
expensive  remedy.  The  other  alternative  is  for  us  to 
grant  a  prerogative  writ  of  mandamtu.  That  is  the 
proper  remedy,  seeing  that  there  is  no  other  con- 
venient one. 

Section  58  of  the  Municipal  Corporations  Act,  1882, 
does  more  than  simply  re-enact  the  provisions  of  the 
Ballot  Act  relating  to  the  poll.  It  enacts  that  the  noil 
at  municipal  elections  shall  be  conducted  as  the  poll  at 
a  parliamentary  election  is  by  the  Bidlot  Act  durected 
to  be  conducted.  The  countermanding  of  the  poll  is 
no  part  of  the  nomination,  though  the  provision  with 
regard  to  it  is,  in  the  Act,  placed  among  the  pro- 
visions dealing  with  the  nomination.  It  belongs  to 
the  i>oll.  The  postponement  of  the  poll  is,  part  of 
the  conduct  of  the  poll. 

We  are,  therefore,  to  hold  that  the  provision 
applies  to  municipal  elections  if  we  can.  I  was 
struck  with  Mr>  Macmorran's  argument  that,  there 
being  no  writ  employed  in  municipal  elections,  the 
UngLia^e  oi  the  provisions  was  inapplicable  to  such 
elections.  But  I  think  that  in  construing  the  pro- 
vUion  for  the  purpose  of  a  municipal  or  county 
CQunoil  election  we  may  substitute  for  the  day  on 
which  the  writ  was  received  the  day  when  notice  of 
the  ol^ctiori  was  g^ven  in  pursuance  of  section  54  of 
the  Municipal  Corporations  Act,  1882. 

Per  emptor  tf  prerogative  un'it  of  mandamus  granted, 

Sdicitors  for  the  plaintiff,  Grover  Humphreys  ds 
Son. 

fiiadioitor  for  the  defendant,  Blaodand, 
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Association  v.  Sedgwick,  (a.) 
Insurance — Marine — Be-insurance — Lapse   of  origiual 

policies-'New  policy —Alteration  of  riaik— Z»iaWi(jf 

under  policy  of  re-insurance. 

The  defendant  re-insured  certain  risks  with  the  pfain- 
tiffs.  Of  the  two  original  policies  covering  these  risks^ 
one  expired  by  effluxion  of  time  and  the  second  was  am- 
ceUed,  the  defendant  at  the  time  that  the  policy  was  a»- 
celled  issuing  a  fresh  policy  to  his  assured,  which,  how- 
ever, contained  provisions  differing  somewhat  from  thm 
in  the  two  original  policies.  No  notice  of  these  changes 
was  sefit  to  the  plaintiffs,  who  subsequently,  in  igmranee 
of  these  circumstances,  paid  the  defendant  as  aiid/ora 
total  loss. 

Held,  that  the  plaintiffs  could  not  recover  hack  from  the 
defendantthemoneysopaid.  Thedefendanthadpaidunder 
his  policy  for  a  total  loss,  and  was  entitled  to  recover  from 
the  plaintiffs  under  their  re-insurance  policy  because  at 
the  time  he  re-insured  with  them,  and  at  the  time  of  ike 
loss,  he  had  an  insurable  interest  in  the  subfeet-matter  of 
the  insurance. 

Held,  also,  that  the  difference  in  terms  between  (he  two 
policies  merely  affected  the  defendants  position  with  hU 
assured,  and  gave  fu)  ground  for  the  plaintiffs  canceling      i 
their  liability  under  their  policy  of  re-insurance. 

Commercial  cause. 

This  was  an  action  brought  to  recover  back  mooej 
p%id  by  the  plainti£fo  to  the  defendant  under  a  misteln 
of  fact  .        ^      I 

The  plaintiffs,  an  insurance  association,  re-iniarad 
the  defendant,  an  underwriter  at  Lloyds,  in  respect  of 
his  liability  under  a  policy  on  the  hcdi  and  machinery 
of  the  steamship  Collynie.  The  vessel,  within  tiie 
period  covered  by  the  policy,  became  a  total  lo«,  and 
the  defendants  paid  his  assured  a«  and  for  a  totfl  lo«. 
Ho  then  claimed  to  be  indemnified  by  the  plamtifb, 
and  subsequently  they  paid  him  for  such  a  loss  in 
ignorance  that  at  the  time  of  such  payment  be  had 
cancelled  the  policy  which  was  the  subject  of  the  re- 
insurance. 

The  facts  were  these:  On  the  20th  of  Febrnaiy 
1896,  tbe  defendamt  with  six  others,  subeczibed  for 
£50  each  a  policy  for  twelve  calendar  months  from 
that  date  in  respect  of  the  Collynie.  This  policy  wai 
sUted  to  be  for  £350  on  hull  valued  at  £3.600,  aodoo 
machinery  valued  at  £2,000.  total  £5,600.  All 
liability  under  this  policy  ceased  by  efflux  of  time  on 
the  20th  of  February,  1897.  On  the  20th  of 
June,  1896,  the  defendant,  with  six  others,  sabsoribed 
for  £25  each  a  policy  on  the  same  ship  for  twelfs 
calendar  months  from  that  date,  the  total  amount 
insured  being  £850,  the  risks,  the  valuation  on  hall 
and  machinery,  and  the  premium  being  the  sama 
as  under  the  former  policy.  On  the  27th  of 
November,  1896,  the  defendant  and  his  six  oo-insarecs 
re-insured  with  the  plauitifiis  the  risks  as  under- written 
by  them,  by  a  policy  on  the  same  ship  from  the  4& 
of  November,  1896,  to  the  20th  of  June,  1897. 
for  £250  on  hull  and  machinery  at  £5,600,  and 
in  the  margin  it  was  stated  to  be  *'  a  re-insuranoe  of  a 
policy  or  policies  and  subject  to  the  same  terms, 
conditions  of  dauses,  as  original  policy  or  poKciei 
.  .  .  and  to  pay  as  may  be  paid  thereon. ''  Tht 
defendant's  origmal  policies  were  not  asked  for  or 
shown  to  the  plaintiffs.  The  plaintiffs  themaelTei  n«m 
re-insured  imder  a  policy  dated  the  12  th  of  Noveniber» 
1896,  against  total  loss  only.  On  the  20th  of  Febraazy, 

(a.)  Reported  by  Ebskinb  Beid,  Baq.,  Baoisler- 
at-LaWk 
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1897,  the  first  polioy  expired  by  effiozion  of  time»  and 
the  aeoond  pohoy  of  the  20th  of  June  wm  oanoelled  ; 
ind  on  the  same  day  (the  20th  of  February)  the  de- 
fttdant,  with  eight  others,  subscribed  a  policy  for 
£dO  esch  (£4d0)  on  the  tame  ship  for  twelve  calendar 
months  from  that  date.  Such  policy  was  for  £1,040 
on  hnll  and  machinery  valued  at  £5,000.  On  the 
8rd  d  May,  1897,  the  Collynie  was  totally  lost,  and 
the  pUbtifb  paid  the  defendant  £350  for  a  total  loss 
under  their  policy  of  re-insurance,  the  defendant 
Uvbg  paid  his  assured  a  total  Iosm  under  the  policy 
of  the  20th  of  February,  1897.  When  the  plaintiffd 
lougfat  to  recover  from  their  re-insurers,  their  re- 
isnirers  as^ed  to  see  the  oiiginal  i)olicie8,  and  the  plain* 
tiffii  then  ascertained  the  facts,  which  before  they  were 
ignorant  of,  relating  to  the  cancellation  of  the  policy 
of  the  20  h  of  June,  1896.  and  the  substitution  in  its 
place  of  the  policy  of  the  20th  of  February,  1897. 

Engliih  Harruon,  Q,C.  (with  him  Hurst),  for  the 
plamtiffs. — ^The  terms  of  the  re-insurance  policy  show 
that  th«i  plaintiffs  were  liable  only  in  respect  of 
payments  made  by  the  defendant  under  the  policy 
eziftiDg  at  the  date  of  the  re-insurance.  The  original 
policies  having  ceased  to  exist  they  were  no  longer 
UsUe  and  the  money  psid  under  a  mistake  of  facts 
onght  to  be  returned.  Moreover,  they  were  not 
liule  because  the  policy  under  which  the  defendant 
hsd  in  fact  paid  and  the  policv  in  respect  of  which 
tb«7  had  re-insured  the  defendant,  contained 
different  provisions.  These  new  provisions  never 
baving  been  brought  to  their  notice  the  parties  were 
wwtadidem. 

Joeeph  WaUon,  Q.C.,  and  ScruUan.—The  defendant 
ii  entitled  to  keep  the  money  paid  by  the  plaintiffs 
because  he  oonla  recover  it  m  an  action  on  his  re- 
iniorance  policy.  He  has  an  interest  in  the  subject- 
matter  of  insurance  to  the  amount  insured.  The  loss 
admittedly  came  within  the  nature  of  the  risk  covered 
hy  the  policy.  The  assured  was  free  to  change  the 
amount  of  his  risk  during  the  currencv  of  the  policy, 
sod  was  under  no  liability  to  notify  that  fact  to  his 
re-insurers  unless  their  risk  was  altered  thereby. 
Havmg  paid  his  loss,  the  defendant  was  entitled  to 
noovar  nom  his  re-insurers. 

"Kesnedy,  J. — In  thia  case  the  action  was  brought 
to  recover  money  which  had  been  received  by  the 
defendant  as  it  is  alleged  against  the  interest  of  the 
pJainfiffii.  It  is  really  an  action  to  recover  money 
paid  hj  ft  re-insurer  to  the  insurer  of  a  ship,  that 
became  during  the  period  and  within  the  limits  of 
ibs  risks  covered  by  the  policy,  a  total  loss.  The 
fnmnd  of  the  daim  for  the  return  of  the  money  by 
the  defendant,  is  that  the  payment  was  made  under  a 
austake  of  fiict,  and  it  is  part  of  the  proposition 
acsoepted  as  between  the  two  parties,  that  if  the  pay- 
ment which  undoubtedly  was  made  was  a  payment 
which  never  onght  to  have  been  made^in  the  sense 
that  the  defendant  could  not  have  legally  recovered 
it  in  an  action— that  the  rights  of  the  parties 
would  not  be  altered  by  the  fact  that  the  money 
had  in^  fact  been  paid.  It  is  also  admitted  by 
the  plaintiffi  that  llie  present  action  is  not  based 
on  any  aUeffafcion  of  fnud  or  misrepresentation  on 
the  pwt  of  the  defendant  in  respect  of  the  risks  and 
liabuitiee  covered  by  the  policies  when  he  applied 
for  and  received  payment  from  the  plaintiffs. 

The  facts  are  very  few,  and  thev  are  not  disputed.  ^ 
[His  lordship  stated  the  facts  and  continued  :J  The 
plamtiffh  daim  on  two  grounds— first,  they  say  that 
their  re  insurance  policy  must  be  treated  as  a  policy 
whicli  can  only  be  effectual  in  respect  of  a  payment  bjr 
Mr.  Sedgwick  (the  defendant)  upon  a  policy  which 
I  existing  at  the  Um9  that  tl^e  rcrin9^^|nce  policy 


was  made,  and  it  is  not  disDuted  that  neither  of  the 

S elides  underwritten  by  tne  defendant  before  the 
ate  of  the  re-insurance  were  in  existence  at  the  time 
of  the  loss,  for  one  it  is  agreed  had  expired  by 
effluxion  of  time,  and  the  other  had  been  cancelled. 
Then  the  plaintiffs  say,  as  a  second  g^und  upon 
which  the  money  ought  to  be  returned,  that  the 
policy  which  was  in  existence  at  the  date  of  the  loss, 
and  under  which  the  defendant  has  paid,  contains 
provisions  differing  from  those  containeil  in  the  first 
two  policies,  and  from  those  which  appeared  to  be 
embodied  in  the  re-insurance  policy.  The  main  points 
of  difference,  I  may  point  out  in  passing,  being  on 
the  total  amoimt  of  value  of  hull  and  machinery — 
namdy,  in  the  allowed  policy  set  down  at  £5,600, 
and  in  that  of  the  20th  of  February,  1897,  at  £5,000, 
the  change  in  the  rate  of  premium  from  £9  98.  to 
£10  10s.  percent,  without  discount,  and  the  amount  to 
be  returned  differing  also  in  the  case  of  the  vessel 
bdng  laid  up.  Now  it  is  said  that  these  are  differ- 
ences which,  even  if  it  were  op(»n  for  Mr.  Sedgwick 
to  claim  upon  a  policy  effected  after  the  date  of  the 
re-insurance  policy,  he  could  only  do  so  if  the  new 
policy  contained  no  spedal  difference  in  its  terms 
from  the  allowed  policy.  I  think  the  plaintiff's  con- 
tention is  badly  founded.  I  think  the  question  ought 
to  be  tried  as  an  action  in  which  Mr.  Sedffwick  was 
the  plaintiff  and  the  present  plaintiffs  the  ^fendants. 
And  if  the  parties  were  in  that  changed  relationship, 
what  good  plea  could  the  present  ^aintiffis  raise  as 
a  defence  to  answer  Mr.  Sedgwick's  daim  P  Mr. 
Sedgwick  had  an  insurable  interest  in  the  hull  of  this 
vessel,  and  at  the  time  of  the  loss  he  had  re-insured 
that  interest  in  the  subject-matter  of  the  insurance 
with  the  plaintiffiB.  That  would  be  all  that  is  neces- 
sary to  decide  such  an  action.  It  is  unnecessary  to 
aver  interest  at  the  time  of  effecting  the  policy.  It 
is  sufident  for  an  insurer  to  show  at  the  time  of  the 
loss  that  he  had  such  an  interest.  It  ia  not  disputed 
that  the  defendant  had  an  insurable  interest  as  insurer 
at  the  time  of  effecting  the  policy  of  re- insurance  under 
the  first  two  poUdes.  If,  then,  he  had,  at  the  time 
of  effecting  the  re- insurance,  an  insurable  interest  in 
the  subject-matter  of  the  insurance,  and  had  an 
interest  still  at  the  time  of  the  loss,  it  is  immaterial 
that  his  interest  should  have  increased  or  diminished 
by  the  time  of  the  loss.  The  defendant  was  dearly 
interested  at  both  times,  and  the  change  in  the  con- 
ditions of  the  policy  and  valuation  of  the  vessd 
merdy  affected,  in  this  instance,  his  relations  with 
his  own  assured,  and  did  not  change  his  insurable 
interest  as  against  the  plaintiffi. 

Now,  the  i>olicy  upon  which  the  defendant  was  paid 
by  the  plaintiffs  undoubtedly  shows  that  it  was  a  re- 
insurance policy.  It  states  that  on  the  face  of  it. 
The  reference  in  the  re-insurance  i>olicy  to  the 
original  policy  is  a  reference  to  such  policy  as  might 
happen  to  be  in  existence  at  the  date  of  the  loss,  and 
the  stipulation  that  it  was  to  be  '^  subject  to  the  same 
clauses,"  and  **  to  pay  as  may  be  paid  "  means  that 
whatever  claim  the  defendant  pays  as  original  insurer 
the  plaintiffs  will  repay  as  re-insurers  except  so  far 
as  the  terms  and  conditions  in  the  re-insurance  policy 
cut  down  their  liability.  Great  stress  was  laid  on 
the  differences  in  valuation  and  its  possible  effect  in 
the  case  of  a  claim  for  constructive  total  loss,  and 
no  doubt  difficult  questions  might  have  arisen  if  the 
money  had  been  paid  as  and  for  a  '*  partial  loss."  But 
in  this  case  there  was  an  actual  total  loss,  and  as  the 
question  does  not  arise  we  need  not  stay  to  condder 
what  might  posdbl]^  be  a  somewhat  nice  question. 
The  same  may  be  said  on  another  point  raised  by  the 
plaintiff  also,  in  reference  to  repairs  under  the  time 
clauses*  For  instance,  suppose  the  original  policy 
had  been  for  £5,000  valnation,  and  the  ro-insurancc 
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had  been  for  £5,600,  what  woald  be  the  position  of 
the  re-insnren  then  P  Could  the  insurer  say  to  the 
re-insurers,  Pay  me  what  I  have  insured  for  at  any- 
rate  ?  That  seems  to  me  to  raise  a  point  of  consider- 
able diffioulty.  As  I  have  said,  the  claim  here  was 
paid  on  a  total  loss,  and  not  upoa  a  constructive  total 
loss,  and  these  points,  therefore,  have  not  to  be 
decided.  Here  the  description  of  the  subject-matter 
in  both  policies  was  the  same — ^namely,  hull  of  ship, 
and  the  fact  of  valuing  it  for  £5,600  in  one,  and 
£5,000  in  the  other  policy  does  not  give  a  ground  for 
cancelling  the  re-insurance  policy.  It  is  merely  a 
difference  of  figures  which  in  the  events  that  have 
happened  has  not  affected  the  particular  rights  of  the 
parties.  The  rate  of  premium  and  the  returns  on  the 
premium  is  not  a  matter  which  concerns  the  plaintiffs 
at  all.  For  these  reasons  I  am  of  opinion  that  the 
plaintiffs  have  failed.  The  only  substantial  question 
here  was  whether  the  defendant  could  have  legally 
claimed  against  the  plaintiffs  on  a  policy  of  re-insur- 
ance. In  my  opioion  it  would  have  been  impossible 
for  his  re-insurers  to  have  framed  a  good  plea  to  such 
an  action.  The  defendant,  therefore,  is  entitled  to 
retain  the  money,  which,  if  returned  to  the  plaintiffs, 
he  could  recover  back  from  them  in  an  action.  My 
judgment,  therefore,  must  be  for  the  defendant,  with 
costs. 
Solicitors  for  the  plaintiffs,  Pritchard  Jb  Sons. 

Solicitors  for  the  defendant,  Walton,  Johnson,  Buhb, 
4k  Whatton. 


Feb.  11,  12. 


0.  B.  Div.  ] 

(Hawkins  and  Ghannell,  JJ.)  ] 

MoKKSWKLL  (Lord)  and   Others  {Petitioners)  v. 
Thompson  {Respondent),  (a.) 

Election  law  —  School  board  election  —  Recount  as 
between  two  candidates  only  —  Finality  as  regards 
candidates  not  petitioned  against — Ballot  Act,  1872 
(35  <fc  36  Vict.  c.  33),  «.  2. 

At  a  school  board  eiection,  ai  which  there  were  eight 
candidates  for  five  seats,  the  resuU  of  the  poll  was  duly 
declared  by  the  returning  officer.  A  petition  was  pre-- 
sented  on  behalf  of  the  first  unsuccessful  candidate  against 
the  last  successful  candidate,  asking  for  a  recount  as 
between  these  two  candidates  only,  and  claiming  the  seat 
for  the  candidate  for  whom  the  petition  toas  presented. 
No  petition  was  presented  against  any  of  the  first  four 
successful  candidates,  and  no  recount  of  their  votes  toas 
ashed  for.  The  result  of  the  recount  as  between  the  two 
candidates  was  to  place  the  unsuccessful  candidate  in  a 
majority  of  lawful  votes  over  the  candidate  petitioned 
against. 

Held,  that,  as  there  had  been  no  petition  presented 
against  the  first  four  successful  candidates,  the  numbers 
of  the  votes  declared  for  them  by  the  returning  officer 
miui  be  taken  to  be  correct,  and  th(U,  as  the  candidate  for 
whom  the  petition  had  been  presented  had,  upon  such 
recount,  shown  that  he  had  the  majority  of  votes,  he  vfas 
entitled  to  the  seat,  although  he  had  not  shown  that  the 
candidate  petitioned  against  would  not  have  been  among 
the  five  successful  candidates  upon  a  recount  of  all  the 
votes  given  at  the  election. 

Case  stated  for  the  opinion  of  the  court,  pursuant 
to  the  order  of  Kennedy,  J.,  made  under  section  93, 
sub-section  7,  of  the  Municipal  Corporations  Act, 
1882,  in  the  matter  of  the  election  petition  touching 
the  election  of  members  of  the  nchool  Board  of 
London   for  the   Chelsea  Division.     ^Hie  case  was 


stated  by  Mr.    Cooke,   of    the    Election   P<»titi(»8 
Office. 

The  election  was  held  on  the  25th  of  November, 
1897,  when  there  were  eight  candidates  for  the  five 
seats,  and  the  poll  was  declared  by  the  retoming 
officer  as  follows : 


VoUw. 
14.973 
14  906 
14,839 
13.292 


13,223 

13,218 

8.882 

5,937 


(.-»•)  Reported  by  Sir  Shbrston  Bakxb,  Bart., 
Barrister-at-Law 


Mr.  Frederick  Davies 

Mr.  Thomas  Hnggett 

Mrs.  M4iti>vnd 

Viscount  Morpeth    . 

Mr.  William  Thompson 
(the  respondent)    • 

Mr.  Leslie  Johnson  . 

Mr.  Petherbridge      . 

Mr.  Jones         .... 
and  the  first  five  candidates  were  declared  by  the 
returning  officer  to  be  duly  elected. 

A  petition  was  presented  by  the  petitioners  against 
the  return  of  the  respondent,  Mr.  William  Thompson, 
alleging  that  mistakes  had  been  made  in  thecoauting 
of  the  ballot  papers  and  the  votes  recorded  thereoa 
in  favour  of  the  respondent  and  of  the  said  Leslie 
Johnson,  and  that  by  reason  of  such  mistaken  the 
result  of  the  noU  had  not  been  truly  ascertained  and 
that  the  said  Johnson  had  a  majority  of  lawful 
votes  at  the  election.  And  the  petition  prayed  that 
a  recount  might  be  had  of  the  votes  recorded  in 
favour  of  the  respondent  and  the  said  Leslie  John- 
son, and  that  it  might  be  declared  that  the  respondent 
was  not  duly  elected  and  that  his  election  was  void, 
and  that  the  said  Leslie  Johnson  (for  whom  the  sett 
was  claimed)  was  duly  elected  and  ought  to  hafs 
been  retumea. 

On  the  23rd  of  December,  1897,  Kennedy,  J., 
ordered  that  the  case  raised  by  the  petition  ^nld 
be  stated  as  a  special  case  and  that  the  ballot  pi^ett 
be  examined  ana  the  votes  recorded  thereon  in  favonr 
of  the  said  Leslie  Johnson  and  the  remKmdent 
respectively  be  recounted  before  Mr.  Cooke,  and 
that  he  should  state  the  result  of  the  recount  in  the 
special  case,  and  that  such  only  of  the  ballot  papers 
as  might  be  in  dispute  at  the  end  of  the  recount 
should  be  annexed  to  the  special  case. 

The  respondent  appealed  to  the  Court  of  Appeal  to 
reverse  this  order,  or  to  vary  it  by  directing  Uut  the 
votes  recorded  in  favour  of  all  the  candidates  be 
recounted,  but  the  court  dismissed  the  appeal. 

The  examination  and  recount  took  place  befoie 
Mr.  Cooke,  with  the  result  that  the  number  of  votes 
recoonted  for  Mr.  Johnson  and  the  respondent  were : 
for  Mr.  Johnson,  13,183 ;  for  the  respondent,  13,176i 
In  addition  to  the  ballot  papers  oontaining  tiis 
above  votes  there  were  23  ballot  papers  in  dispofteat 
the  end  of  the  recount,  which  were  annexed  to  this 
case.  There  were  18  ballot  papers  not  bewringthe 
official  make,  stamp,  or  perforation.  These  contained 
11  votes  for  Johnson  and  15  for  the  respondent,  bat 
all  these  26  votes  were  disallowed  by  Mr.  CSooks,  in 
accordance  with  section  2  of  the  Ballot  Act,  1872. 

The  respondent  contended  that  it  was  in  any  case 
not  sufficient  for  the  petitioners  merely  to  shows 
majority  without  further  showing  that  on  a  tnie 
calculation  of  all  the  votes  recorcfod  at  the  election 
the  respondent  was  not  one  of  the  five  oaadidaies 
standing  highest  on  the  poll,  and  that  the  said  Leslie 
Johnson  was  one  of  such  candidates. 

The  petitioners  objected  that  under  the  order  of 
Kennedy,  J.,  there  was  no  power  to  raise  any  sndi 
point,  and  the  petitioners  said  that  they  did  show  that 
on  a  true  calculation  of  all  the  votes  that  ih»  respon- 
dent was  not,  and  that  the  said  Leslie  Johnson  wss 
one  of  the  five  candidates  standing  highert  oaths 
poll,  because  as  r^ards  the  first  four  candidates  the 
official  declaration  of  the  result  of  the  poll  not  bavia^ 
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been  quisliuued  by  petitiou  was  now  concluaiye  as  to 
their  election  and  as  to  the  number  of  votes  polled 
for  eaeh  of  them. 
The  questions  for  the  consideration  of  the  court 

1.  Whether  the  election  of  the  respondent  was 
void. 

2.  Whether  Johnson  was  duly  elected  and  ought 
to  have  been  returned. 

3.  Whether  it  was  in  any  case  open  to  the  petitioners 
to  apset  the  election  of  the  respondent  and  claim  the 
ntt  for  Johnson  without  showing  that  on  a  true 
cdcolation  of  the  votes  recorded,  the  respondent  was 
not  one  of  the  five  candidates  standing  highest  on  the 
poll,  and  that  Johnson  was  one  of  such  candidates. 

The  result  of  the  adjudication  of  the  disputed 
Ullot  papers  by  the  court  was  to  give  the  respondent 
1^  more  votes,  and  Johnson  14  more  votes ;  so  that 
in  the  final  result  Johnson  had  five  more  votes  than 
the  respondent. 

Yarhorough  Ajiderson,  for  the  respondent. — It  is 
ihown  th«t  the  respondent  is  five  votes  behind 
Johnson;  but  before  the  petitioners  can  succeed 
they  must  show  not  only  on  the  recount  as  between 
Johnson  and  the  respondent,  that  Johnson  had 
the  maiority  of  votes  over  the  respondent,  but  they 
must  also  show  that  upon  the  recount  of  all  the 
votes  recorded  at  the  election  the  respondent  was  not 
smong  the  first  five  candidates,  and  that  Johnson 
was;  and  they  have  not  shown  that 

8,  H.  Day  and  Willoughhy  WiUiams,  for  the 
petitioners. — It  is  sufficient  to  show,  as  we  have  done, 
that  as  between  these  two  candidates  Johnson  has 
the  majority. 

Hawkins,  J.—- By  section  2  of  the  Ballot  Act,  1872, 
the  mode  in  which  the  poll  at  elections  shall  be  taken 
18  very  fuUy  and  very  intelligibly  set  forth.  The  sec- 
fioD,  after  dealing  with  the  way  in  which  the  poll  is 
to  be  taken,  goes  on  to  say :  "  The  decision  of  the 
letoniin^  officer  as  to  any  question  arising  in  respect 
of  any  ballot-paper  shall  be  final,  subject  to  reversal 
on  petition  questioning  the  election  or  return."  The 
letDndng  officer  in  this  case  returned  the  names  of 
the  candidates  with  the  number  of  votes  recorded  for 
caoih.  Am  regards  the  first  four  of  these  candidates, 
^  twenty-one  days  allowed  for  presenting  a  petition 
had  cdapaed,  and  nobody  had  presented  a  petition  as 
■gainst  them,  or  even  suggested  that  there  was  any 
SRor  in  the  counting  of  the  votes  of  those  candidates, 
and  I  think  that,  so  far  as  those  candidates  are  con- 
eeoied,  the  decision  of  the  returning  officer — which 
was  that  they  had  eadi  poUsd  so  many  votes — must 
be  taken  to  be  final.  Then  there  are  left  the  two 
other  candidates,  the  respondent  and  Mr.  Johnson, 
Cor  whom  this  petition  is  presented.  There  has  been 
a  taooont  of  the  votes  as  between  these  two  candi- 
ilates,  and  the  result  is  that  Mr.  Johnson's  name 
Mg^t  to  be  substituted  for  the  name  of  the  respond- 
BBt  aa  the  person  who  was  elected  by  reason  of  his 
baving  a  greater  number  of  votes ;  so  that,  assuming 
"*- —  four  candidates  to  be  correctly  occupying  the 
J  in  which  they  were  placed  by  the  returning 
r,  the  substitution  of  the  name  of  Johnson  for 
liat  of  Thompson  (the  respondent)  is  that  which 
mght  to  be  made,  because  Mr.  Johnson  has  suc- 
leeded  in  ahowing  that  he  had  more  votes  than  the 
teqiondent.  With  regard  to  the  other  four  candidates 
!  rery  mm^  doubt  whether  we  should  have  any  ^ower 
lader  the  circumstances  to  interfere.  There  is  no 
mthority  ahowing  that  we  have  any  such  power,  and 
fe  hmwe  to  judge  for  ourselves  as  to  what  the  inten- 
km  of  the  fiegislature  was.  I  am  strongly  of  opinion 
hat  the  intenl^  pt  the  Legislature  was  that  there 


should  be  finality  with  regard  to  all  those  candidates 
whose  votes  were  not  attacked  bv  petition  within 
twentv-one  days.  Ko  recount  is  asked  for  here  with 
regara  to  the  votes  of  the  first  four  candidates ;  but 
the  respondent  asks  for  judgment  because  there  is  no 
proof  that  he  is  not  within  the  number  of  the  success- 
ful candidates,  although  he  has  less  votes  than  Mr. 
Johnson.  What  is  said  on  behalf  of  the  respondent 
is  that  Mr.  Johnson  has  no  right  to  be  treated  as 
elected  because  some  of  the  four  who  were  re- 
turned might  have  had  votes  given  to  them  erro- 
neously. The  onus  of  proving  that  rests  on  those 
who  assert  it.  Mr.  Johnson  says,  "I  am  con- 
cerned only  in  showing  that  as  between  myself 
and  the  respondent  I  had  a  majority  of  votes,  and  I 
have  succeeded  in  doing  that."  tlnless  it  can  be 
shown  that  there  is  an  error  in  some  of  the  votes  of 
the  first  four  candidates  numerically,  or  that  there  is 
some  ground  for  saying  that  by  inquiring  into  these 
votes  there  would  be  a  different  result,  it  is  no  use. 
There  is  nothing  more  than  a  mere  suggestion  of  that, 
and  there  is  no  complaint  by  either  of  the  parties  as 
to  these  votes,  and  there  is  not  even  now  any  chal- 
lenge of  those  votes,  and  there  is  no  suffgestion  by 
the  respondent  of  any  benefit  that  could  accrue  to 
either  of  the  parties  if  there  were  a  recount  of  the 
whole  of  the  votes.  I  think  therefore  we  must  take, 
primd  facie  at  iJl  events,  the  judgment  of  the  re- 
turning officer.  Such  return  is  nrtmd  facie  evidence, 
as  it  has  never  been  impeached  in  respect  of  the  four 
successful  candidates;  and  we  must  take  that  as 
primd  facie  evidence  of  the  correctness  of  the  return. 
It  is  a  judgment  which  he  had  the  jurisdiction  to 
pronounce,  and  bavins  pronounced  it,  there  having 
Deen  no  petition  against  it  within  the  twenty-one 
days,  we  must  take  it  as  an  unchalleoged  return  as 
far  as  regards  the  first  four  candidates,  aind  we  must 
take  the  numbers  so  returned  by  him  as  primd  facie 
correct.  If  there  had  been  any  real  suggestion  that 
an  error  had  been  committed,  then  there  might  have 
been  a  difficulty  in  sayiog  what  course  we  ought  to 
pursue.  But  no  such  diflSoulty  arises  here  where  we 
have  no  proof  and  no  suggestion  that  any  particular 
mischief  has  been  done  by  the  counting.  I  am  clearly 
of  opinion  that  the  judgment  which  we  ou^ht  to 
pronounce  should  be  in  favour  of  the  petitioners, 
because  by  the  recount  as  asked  for  by  this  petition 
there  has  been  shown  to  be  an  error  to  the  ezent  of 
several  votes,  which  would  have  put  Mr.  Johnson  in 
a  majority  instead  of  a  minority.  I  do  not  think  that 
we  ought  to  act  upon  the  mere  suggestion  that  the 
returning  officer  may  have  been  in  error  in  his 
original  counting,  without  any  ground  being  shown 
for  such  suggestion;  and  I  do  not  see  any  reason 
why  the  petitioners  who  have  succeeded  should  go  to 
the  useless  expense  of  challenging  the  decision  of  the 
returning  officer  which  nobody  else  has  challenged. 
My  opinion  is  that  tiie  judgment  ought  to  be  for  the 
petitioners. 

Channell,  J.— I  also  am  clearly  of  opinion  that 
our  judgment  in  this  case  ought  to  be  that  the 
respondent  should  be  unseated,  and  that  Mr.  John- 
son, on  whose  behalf  the  petition  was  presented, 
should  be  seated.  I  think  the  facts  upon  which  we 
have  got  to  go  in  order  to  consider  what  our  judg- 
ment should  be,  are  that,  as  now  ascertained,  John- 
son had  five  votes  more  than  Thompson,  the 
respondent,  and  that  there  were  four  candidates  who 
had  a  considerable  number  of  votes  more.  If  we  are 
to  take  those  as  being  the  votes  there  cannot  be  any 
doubt  as  to  what  our  judgment  should  be.  I  think 
we  are  to  take  these  as  the  votes.  The  whole  point 
is,  are  we  to  take  the  figures  of  the  first  four  candi- 
dates as  declared  at    the  poU  as  the  basis  of  pur 
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jadgment.  I  think  we  are.  Seofcion  2  of  the  Ballot 
Aot,  1872 — which  has  been  read — appears  to  provide 
that  the  decision  of  the  returning  officer  as  to  one 
ballot  paper  shall  be  final,  and  it  seems  to  follow 
that  his  decision  as  to  13,000,  or  any  namber  of 
ballot  papers,  is  to  be  final  too.  But  even  if  that 
does  not  apply,  it  is  the  duty  of  the  returning  officer 
to  count  the  votes  on  the  principle  of  the  maxim 
which  I  think  applies — namdy,  omnia  prcdsumuntur 
rite  ease  acta,  and  therefore,  unless  an  error  is  shown, 
the  result  must  be  taken  to  be  right.  An  election 
petition  is  subject  to  the  ordinary  rule  of  any  other 
proceeding — ^namely,  that  if  a  person  makes  an 
allegation  the  burden  is  upon  him  to  prove  that  it  is 
correct,  and  if  we  start  with  the  returning  officer*s 
figures,  then  the  first  question  is,  Who  is  it  that  says 
they  are  wrong?  The  petitioners  do  not  say  that 
they  are  wrong.  The  petitioners'  case  practically  is 
this,  they  say  that  the  figures  of  the  first  four  were 
right,  but  the  figures  of  the  fifth  and  sixth  were 
wrong ;  and  they  have  shown  that  the  figures  of  the 
fifth  and  sixth  were  wrong.  They  have  not  given 
any  evidence  at  all  as  to  the  figures  of  the  first  four, 
because  their  case  is  that  those  fieures  were  right, 
and  the  respondent  has  not  shown  tnat  the  figures  of 
the  first  four  were  wrong.  If  the  respondent  could 
shovr  that  the  figures  of  the  first  four  were  wrong, 
ip  what  way  must  he  sho  v  it  P  In  this  petition  or 
in  another  ?  If  he  had  shown  that  those  figures 
were  wrong,  and  that  only  one  of  the  candidates  had 
got  a  less  number  of  votes  than  he  now  has,  then  I 
think  it  would  follow  that  he  could  not  be  unseated. 
But  I  think  it  is  not  sufficient  for  him  to  say  that 
there  may  have  been  somebody  who  may  have  had 
less  votes.    He  most  show  it. 

That  seems  to  me  to  answer  the  point  made  for 
the  respondent  as  to  the  difficulty  which  would  arise 
in  the  case  of  a  petition  against  a  person  who  is  at 
the  top  of  the  poll.  If  there  were  such  a  petition, 
and  no  petition  against  any  of  the  other  successful 
candidates,  and  upon  the  result  of  that  petition  the 
number  of  votes  for  the  uian  who  was  declared  at  the 
head  of  the  poll  had  been  reduced  below  the  fifth  as 
declared,  that  person  at  the  head  of  the  poll  would 
go  out.  But  if  he  was  only  reduced  to  the  second 
place  then  he  wonld  not  go  out,  as  it  would  follow 
that  the  petitioner  had  petitioned  against  the  wrong 
person.  The  court  would  then,  as  we  are  doing  in 
this  case,  take  the  figures  of  those  four  candidates 
which  had  not  been  recounted  as  the  figures  at  which 
they  were  declared,  and  then  they  would  give  judg- 
ment upon  the  whole  as  so  ascertained — correcting 
the  figures  where  there  had  been  an  application  to 
correct  them  and  taking  the  other  figures  as  they 
stood  as  declared.  There  would  be  no  difficulty  in 
giving  a  proper  judgment.  It  is  quite  sufficient, 
however,  for  our  ju^ment  to  say  that  it  has  not 
been  shown  to  us  that  there  was  any  error  in  the  poll 
of  the  first  four  candidates  ;  that,  as  it  was  not 
shown  tiiat  there  was  any  error,  the  presumption  is 
that  they  were  right,  and  that  we  must  give  our 
judgment  as  to  the  result  of  this  election  upon  the 
basis  that  the  figures  of  the  first  four  candidates  were 
correct  and  were  correctly  declared,  and  upon  the 
presumption  that  those  figures  are  right  and  that  the 
figures  of  the  fifth  and  sixth  on  the  poll  have  been 
reversed.  It  follows  that  the  petitioners  must 
Hucceed,  and  that  the  person  on  whose  behalf  the 
petition  is  presented,  must  be  seated,  and  that  the 
respondent  must  be  unseated. 

Judgment  for  the  petUionera  with  costa» 

Solidtors  for  the  petitioners,  Radford  db  Frank" 
land. 
Solicitors  for  fbe  respondent,  8.  B.  Lewin  4  Oo, 
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(Wright,  J.)  f  ^-^^ 

In  re  Hunt. 
Ex  parte  The  Board  of  Trade,  (a.) 

Bankruptcy — Practice — Costa  of  stranger  to  bankraptr^' 
— Taxation — Power  tf  B'/ard  of  Trade  to  reciew— 
Bankruptcy  Rales,  1886  and  1890,  r.  Vli-Bank- 
ruptcy  Act,  1883  (46  &  47  llct.  c  52),  s,  73.  tub- 
section  3. 

Where  the  respondent  to  a  motion  by  a  trnst^  in 
bankruptcy  has  had  his  costs  taxed  by  the  registrar  in  a 
county  court  the  Board  of  Trade  has  no  power  t*  iasid 
on  the  review  of  such  taxation  by  the  taxing-mfi»kr  of 
the  High  Court  under  rule  124.  That  rule  only  appliet 
to  the  costs  of  persona  employed  in  the  bankruptcy,  rud  to 
the  coata  of  atrangera  litigating  with  the  trustee. 

Motion  by  the  Board  of  Trade  for  an  order  direct- 
ing the  bankruptcv  taxing-master  of  the  High 
Court  to  review  the  taxation  of  a  bill  of  costs  ss 
taxed  by  the  registrar  of  the  county  court  at 
Derby. 

The  trustee  in  the  bankruptcy  in  June,  1897, 
moved  the  county  court  at  Derby  for  an  order 
directing  one  Ghsorge  Brown  to  pay  the  sum 
of  £49  td  the  trustee.  This  sum  of  £49  rmre- 
sented  the  value  of  a  stack  of  hay  acquired  by 
Brown,  which  the  trustee  alleged  was  in  the  atdm 
and  disposition  of  the  bankrupt  at  the  oommeoee- 
ment  of  the  bankruptcy. 

The  trustee  failed  in  his  motion,  and  judgment  wss 
given  for  Brown,  wil^  costs,  which  were  taxed  by 
the  registrar  at  Derby  and  allowed  at  £48  18s.  The 
Board  of  Trade  thought  these  costs  excessive  sad 
gave  notice  to  Brown's  solicitors  pursuant  to  mis 
124  of  the  Bankruptcy  Rules  that  they  required  the 
taxation  to  be  reviewed  by  the  bankruptcy  taxiDg- 
master  of  the  High  Court.  That  master  refused  to 
review  the  taxation  on  the  ground  that  he  had  no 
jurisdiction  to  do  so,  whereupon  the  Board  of  Trade 
made  the  present  application  to  the  court. 

Muir  Mackenzie,  for  the  Board  of  Trade. — ^Hie 
words  of  rule  124,  «  any  bill  of  costs  ...  of 
any  solicitor,"  are  wide  enough  to  cover  the  present 
case.  If  it  were  not  so,  the  Board  of  Trade  would 
have  no  check  on  the  bills  of  strangers  payable  by 
the  estate. 

W.  Appleton,  for  the  resi)ondents.— Bule  124  only 
applies  to  the  costs  of  such  solicitors  and  other 
persons,  enumerated  in  section  73  and  in  the  rak 
itself,  who  are  employed  in  the  bankruptcy ;  it  does 
not  apply  to  the  costs  of  strangers. 

He  referred  to  rule  117,  and  to  In  re  Lhwaony  96 
W.  R.  864,  21  Q.  B.  D.  417;  and  Ex  parte  Angeniein^ 
22  W.  E.  681,  L.  E.  9  Ch.  App.  479. 

Muir  Mackenzie  replied. 

WRiaHT,  J. — I  must  say  that  I  was  inclined  to 
agree  with  Mr.  Muir  Mackenzie,  at  first  sighti  that 
rule  124  taken  by  itself  would  warrant  the  applioa- 
tion  that  is  made ;  but  Mr.  Appleton  has  altered  my 
view  in  that  respect.    I  think  he  is  right  when  yen 
take  the  three  things  together — ^rule  124,  section  71* 
and  sub-section  3  of  that  section.  The  last  part  of  tM 
sub-section  appears  to  me  to  indicate  strongly  liiat  it  is  i 
referring  to  tiie  charges  of  those  persons  whose  employ*  ! 
ment  requires  sanction.     ''The  taxing-master  AiH  \ 
satisfy  himself  before  passing  such  bills  and  ohaiges  *   J 
—that  is,  all  biOs  and  charges  of  solicitors, 


(a.)  Eeported  by  P.  M.  Fbaitoxb,  Bsq.,  Banister* 
f^t-Law, 
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aocoant&nts,  auotioneen,  brokera,  and  other  persons 
not  being  trustees — '*  that  the  employment  of  suoh 
soliciton  and  other  persons  in  respect  of  the  parti- 
cular matters  out  of  which  suoh  charges  arise  has 
beendaly  sanctioned."    When  you  come  to  role  117 
there  is  the  same  enumeration,  and  there  again  you 
M  tbe  same  words:    *' Before  taxing  the  bill  or 
charges    of    any   solicitor,    manager,    accountant, 
aactioiieer,  broker,  or  other  person  employed  by  an 
affidal  reoeiver  or  trustee,  the  taxing-master  shall 
require  a  certificate  in  writing,  signed  by  the  official 
receiver  or  trustee,"  and  so  forth.     Then  when  you 
ooffle  to  rule  124  it  is  very  difficult  to  suppose,  when 
there  is  the  same  enumeration  of  persons,  that  it  is 
referring  to  any  different  class  of  costs.    The  rule 
mm:  '* Where  any  bill  of  costs,  charges,  fees,  or 
disborsements  of  any  solicitor,  manager,  accountant, 
broker,  or  any  other  person,  has  been  taxed  by  a 
regiftrar  of  a  county  court,  the  Board  of  Trade  may 
reqnire  the  taxation  to  be  reviewed  by  the  bank- 
mptcy  taxing-master  of  the  High  Court  "—exactly 
the  lame  enumeration  and  presumably  in  relation  to 
the  same  people.    And  then,  what  appears  to  me  to 
cimch  it,  is  sub-section  2  of  that  rule,  which  provides, 
'*  In  any  case  in  which  the  Board  of  Trade  require 
nch  a  review  of  taxation  as  is  above  mentioned,  they 
ihall  give  notice  to  the  person  whose  bill  has  been 
taxed  and  shall  apply  to  the  taxing-master  of  the 
High  Court  to  appoint  a  time  for  the  review  of  such 
tutttbn,  and  t&erenpon  the  taxing-master  of  the 

ah  CSourt  shall  fix  a  time  for  the  review  of,  and 
1  review  such  taxation."  It  does  not  appear  to 
AM,  having  regard  to  the  collocation  of  the  section 
and  rules  to  which  I  have  referred,  that  that  means 
a  notice  to  be  given  to  anyone  except  the  kind  of 
parsons  enumerated.  I  do  not  think  it  provides  for 
aotice  to  be  given  to  strangers.  On  the  whole,  I  hold 
f^  true  construction  is  that  it  is  confined  to  the  kind 
of  persons  enumerated  in  sub-section  3  of  section  73. 
Hie  motion  must  be  dismissed  with  costs. 

Solicitor  for    the  applicant,  The  Solicitor   to    the 
Board  of  Trade. 

Solicitors  for  the  respondents,  Robotham,  Attwood, 
*  Robotham,  Derby. 


(ffouct  of  Appeal. 


From  Q.  B.  Div.       \ 

(A.  L.  Smith,  Ghitty,  [ 

and  Collins,  L.JJ.}    ) 
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5i7Z  of  sale — Seizure  of  goods — Entering  into  possession 
for  purpose  of  realizing  security — Non-production  of 
last  receipt /or  rent — Reasonable  excuse — Relief  against 
seizure — Jurisdiction  to  order  bill  of  sale  to  be  given 
ftp— Bills  of  Sale  Act,  1882  (45  <fc  46  Vict.  c.  4"3),  s. 
7,  sub-section  4. 

Where  the  grantee  of  a  bill  of  sale  seizes  the  goods  for 
ke  purpose  of  realizing  his  security,  and  the  grantor 
Hie»  an  application  under  section  7  of  the  Dills  of  Sale 
Id,  1882,  the  judge  has  jurisdiction  to  order  the  bill  of 
dtiohe  given  up  on  payment  of  the  principal  sum  and 
\e  iwUreet  then  due. 

Where  the  grantor  of  a  bill  of  sale  did  not  upon 
taand  produce  to  the  grantee  a  receipt  for  a  quarterns 

[a.)  Reported  by  F.  G.  RtroKSB,  Esq.,  Baxrister- 
at-Law. 


rent  which  became  due  only  a  short  time  before,  and  of 
which  the  landlord  had  not  yet  required  payment, 

Held  {approving  Ex  parte  Cotton,  32  iV,  R,  58,  1 1 
Q,  B»  D.  301),  that  the  grantor  had  not  without  reason" 
able  excuse  failed  to  produce  the  last  receipt  for  rent 
within  the  meaning  of  section  7,  sub'Sectio7i  4,  of  the 
Bills  of  Sale  Act,  1882. 

Per  Collins,  L.J. — A  grantee  i»  not  entitled  under 
sub-section  4  to  demand  that  the  grantor  shall  send  him 
his  last  receipt  for  rent  by  post. 

Appeal  from  an  order  made  by  Day,  J.,  at 
chambers,  in  the  matter  of  a  bill  of  sale. 

The  bill  of  sale,  which  was  dated  the  14th  of 
July,  1897,  was  given  by  a  Mrs.  Wickens  to  one 
Shuckburgh,  to  secure  repayment  of  a  loan  of  £30, 
with  interest  at  the  rate  of  60  per  cent,  per  annum. 
The  principal  was  to  be  repaid  on  the  14  th  of  July, 
1898,  and  interest  was  payable  monthly  on  the  14th 
day  of  each  month. 

On  the  22nd  of  July,  1897,  the  grantee  wrote  from 
Bristol  to  the  grantor,  who  lived  at  Westoti-super* 
Mare,  demanding  that  her  receipt  for  rent  due  on 
the  24th  of  June  should  be  sent  by  post  to  him  at 
Bristol  on  or  before  the  26th  of  July.  The  grantor, 
not  having  been  pressed  by  her  landlord,  had  not  at 
that  time  paid  her  rent 

On  the  j27th  of  July,  the  grantee,  by  his  bailiff, 
seized  the  goods  comprised  in  the  bill  of  sale  on  the 
ground  of  the  non-production  of  the  receipt  for  rent. 
The  warrant  under  which  the  goods  were  seized  was 
endorsed  for  £48  principal  and  interest,  and  £4  18s. 
costs  of  levy.  Prior  to  taking  possession  the  bailiff 
demanded  the  sum  of  £52  18s.,  and  informed  the 
grantor  that  if  it  was  not  paid  he  was  instructed  to 
seize. 

On  the  same  27th  of  July  a  friend  of  thn  grantor 
paid  the  rent,  and  the  grantor  produced  to  the  bailiff 
the  receipt  for  the  rent  and  tendered  the  sum  of 
£35  13s.,  beiog  the  amount  of  the  principal  and 
interest  to  date  and  the  costs  of  the  levy.  The 
bailiff  having  refused  to  accept  this  sum,  the  grantor 
applied  at  chambers,  under  section  7  of  the  Bills  of 
Sale  Act,  1882,  for  an  order  restraining  the  grantee 
from  removing  or  selling  the  goods  and  directing 
that  upon  payment  of  the  principal  sum  of  £30  and 
interest  to  date  and  the  costs  of  the  levy  the  grantee 
should  withdraw  from  possession,  and  the  bill  of  sale 
be  discharged. 

Day,  J.,  made  an  order  restraining  the  grantee 
from  remaining  in  possession  and  directing  that  upon 
payment  of  £30  and  15s.  for  interest  to  date  the  bill 
of  sale  should  be  given  up,  and  that  the  grantee 
should  pay  the  costs  of  the  application. 

77.  Reed,  Q,C.,  and  Lewis  Thomas,  for  the  grantee. 

Danckwerts,  for  the  grantor. 

A.  L.  Smith,  L.J. — I  think  that,  when  the  grantee 
entered  into  possession  and  seized  the  goods,  he  did 
so  for  the  purpose  of  realizing  his  security,  not  for 
the  purpose  of  protecting  the  goods  and  maintaining 
his  security.  Within  five  days  of  the  seizure  the 
grantor  made  an  application  under  section  7  of  the 
Rills  of  Sale  Act,  1882,  which  says  that  on  such  an 
application  the  court,  if  satisfied  that  the  cause  of 
seizure  no  longer  exists,  may  restrain  the  grantee 
from  selling  the  goods,  or  make  such  other  order  as 
may  seem  just.  Bay,  J.,  ordered  that  on  payment  of 
the  principal  sum  and  15s.  for  interest  the  bill  of  sale 
should  be  discharged.  It  is  contended  that  the 
learned  j  ndge  had  no  power  to  order  the  bill  of  sale  to  be 
discharged.  But  it  has  been  held  in  a  series  of  cases,  the 
last  of  which  is  Bovill  v.  Endle,  44  W.  E.  523,  [1896]  1 
Ch.  648,  that,  where  a  mortgagee  enters  into  posses- 
sion of  the  mortgaged  property  for  the  purpose  of 
.  realizing  his  security,  the  court  has  jurisdiction  to 
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order  that,  upon  payment  of  the  principal  debt, 
interest  to  date,  and  the  oosts,  the  security  shall  be 
given  up.  I  think  that  a  bill  of  sale  holder  is  in  this 
respect  in  a  similar  position  to  an  ordinary  mortgagee, 
and  that  in  such  circumstances  he  may  be  ordered,  on 
payment  of  what  is  then  due,  to  deliver  up  hi^ 
security.  In  my  opinion,  therefore,  Day,  J.,  had 
jurisdiction  to  order  *the  bill  of  sale  to  be  discharged. 
Then  it  is  said  that  he  ought  at  any  rate  to  have 
allowed  the  costs  of  the  levy.  That  depends  on 
whether  the  seizure  was  rightful,  or,  in  other  words, 
on  whether  the  grantor  had  without  reasonable  ex- 
cuse failed  to  produce  her  last  receipt  for  rent.  At  the 
time  when  the  receipt  was  asked  for  the  landlord  had  not 
yet  demanded  the  rent.  I  foUow  my  judgment  in  Ejd 
parte  Cotton,  32^.  B.  58,  11  Q.  B.  D.  301,  and  I  think 
that  under  such  circumstances  a  grantor  has  not  with- 
out reasonable  excuse  failed  to  produce  his  receipt  for 
rent  within  sub-section  4  of  section  7  of  the  Bills  of 
Sale  Act,  1882.  Further,  I  think  that  the  learned 
judge  had  jurisdiction  to  order  the  grantee  to  pay 
the  costs  of  the  application. 

Ghitiy,  L.J. — I  agree.  It  is  to  be  noticed  in  the 
first  place  that  the  demand  for  the  receipt  for  rent 
was  not  a  demand  for  the  mere  production  of  the 
receipt,  but  a  demand  to  have  it  sent  by  post  to 
Bristol.  Neither  had  the  landlord  yet  demanded  the 
rent,  nor  had  it  been  left  unpaid  for  an  unusual  time. 
Under  such  circumstances  I  think  it  cannot  be  said 
that  the  grantor  had  failed  without  reasonable  excuse 
to  produce  the  receipt.  It  was  argued  that  the 
grantee  entered  for  the  purpose  of  protecting  his 
security.  But  the  facts  seem  to  me  to  show  clearly 
that  he  took  possession  with  a  view  to  the  realization 
of  his  security,  and  for  the  purpose  of  enforcing  pay- 
ment. And  it  is  well- settled  law  that,  where  a  mort- 
gagee takes  proceedings  to  realize  his  security,  the 
mortgagor  may  offer  the  principal,  interest,  and 
costs,  and  thereby  prevent  foreclosure,  without  the 
necessity  of  giving  six  months'  notice  of  intention  to 
pay  off  the  mortgage  or  of  paying  six  months'  interest 
in  lien  of  notice.  I  therefore  think  that  the  learned 
judge  had  jurisdiction  to  make  an  order  for  the  dis- 
charge of  the  security,  and  I  further  think  that  the 
terms  which  he  attached  to  his  order  were  just. 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
excuse  for  entering  into  possession  was  the  non- 
production  of  the  receipt  for  rent,  but  the  grantee,  in 
fact,  took  possession  for  the  purpose  of  realizing  his 
security.  That  let  in  the  jurisdiction  of  the  judge 
to  compel  him  to  accept  payment  of  the  principal 
sum  and  the  interest  then  due.  The  question  as  to 
the  levy  fee  and  the  oosts  of  the  application  depends 
on  whether  the  seizure  was  rightful  or  wrongful. 
The  grantee  did  not  show  that  the  grantor  failed 
without  reasonable  excuse,  to  produce  the  receipt  for 
rent,  inasmuch  as  the  landlord  had  not  demanded 
the  rent.  But  even  if  she  had  paid  the  rent,  I  do 
not  think  she  was  bound  to  part  with  the  evidence 
that  she  had  paid  it,  her  only  obligation  would  have 
been  to  produce  the  receipt.  The  grantee's  demand 
was  that  she  should  send  it  by  post  to  Bristol.  In 
my  opinion  he  had  no  right  to  make  such  a  demand, 
and  on  that  ground  the  asizuie  was  wrongful.  I 
therefore  think  the  learned  judge  had  jurisdiction  to 
refuse  to  order  the  grantor  to  pay  the  levy  fee,  and 
to  order  the  grantee  to  pay  the  costs  of  the  applica- 
tion. 

Appeal  dismiseed. 

Solicitors  for  the  grantee,  Ford  &  Ford,  for  J, 
Cumberland,  Bristol. 

Solicitors  for  the  grantor,  Pritchard,  Ervglefitld,  <fc 
Co*,  U)T  A,  R.  Ford,  Weston-super-Mare. 


March  25. 


From  Q.  B.  Div.  i 

(Earl  of  Halsbury,  L.C.,  and    > 

A.  L.  Smith  and  Collins,  L.JJ.)  ) 

Bbyant  v.  Hancock  &  Co.  (a.) 

Landlord  and  tenant — Lease  of  public-house-^Covenanl 
by  lessee — Lessee  and  assigns  not  wilfuUy  to  do  any- 
thing which  might  be  a  reasonable  ground  for  wiA- 
holding  licence — Drunkenness    permitted    by  under- 
tenant of  assignee  of  lessee—Action  against  assignee. 
A  lease  of  a  public-house  granted  by  the  plaintif 
contained  a  covenant  on  tlie  part  of  the  lessee  that  he, 
his  executors,  administrators,  and  assigns,  would  not 
wilfully  do  or  suffer  anything  which  might  be  a  reason- 
able ground  for  withholding  the  licence.    The  defendants^ 
who  were  assignees  of  the  lessee,  let  the  premises  to  a 
monthly  teriant,  who  on  one  occasion  permitted  drankeM- 
ness  to  take  place  on  the  premises,  in  consequence  of  which 
the  licensing  justices  refused  to  renew  the  licmice. 

Held,  thai  there  had  been  no  breach  of  covenant  on  ike 
part  of  the  defendants. 

Appeal  from  the  judgment  of  Lawranoe,  J.,  at  the 
trial  of  the  action  without  a  jury. 

By  a  lease  dated  the  16th  of  October,  1874,  te 
plaintiff  demised  the  Princess  Boyal  Hotel,  at 
Grangemouth,  near  Cardiff,  to  John  Biggs,  \m 
executors,  administrators,  and  assign,  for  a  term  of 
twenty-one  yean. 

The  lease  contained,  among  others,  the  following 
covenant  on  the  part  of  the  lessee : 

<'  And  further  that  he,  the  said  John  Biggs,  his 
executors,  administrators,  or  assigns,  •  •  .  shall 
and  will  .  •  •  oondnct  the  business"  of  the 
hotel  "  in  a  proper  and  orderly  manner,  so  as  to 
afford  no  ground  or  pretonoe  for  discontinuing  the 
licences  thereof ;  and  will  not  wilfully  do  or  snffdr 
any  act  or  thing  which  may  be  a  breach  of  the  miss 
and  regulations  established  by  law  for  the  oondust- 
ing  of  licensed  public-houses  or  be  a  roasonjible 
ground  for  the  withdrawing  or  withholding  of  all  or 
any  of  the  Ucences  for  the  sale  of  beer,  ale,  wine  and 
spirituous  liquors  therein ;  and  shall  and  will  front 
time  to  time  during  the  continuance  of  the  said 
term  apply  for  and  do,  or  cause  to  be  done,  all  and 
whatsoever  shall  be  requisite  for  obtaining  the 
renewal  of  such  licences,  and  will  at  the  end  or  oUier 
sooner  determination  of  the  said  term  forthwith 
deliver  up  the  same  licences  in  full  force." 

On  the  3lst  of  March,  1890,  Biggs  assigned  the 
residue  of  the  term  to  the  defendants,  and  the  delee- 
dants  subsequently  let  the  premises  to  a  Mrs,  Bvans 
on  a  monthly  tenancy. 

On  one  occasion,  while  Mrs.  Evans  was  tenant, 
some  cases  of  drunkenness  occurred  on  the  premises, 
and  at  the  next  general  annual  licensing  meting  the 
justices  refused  to  renew  the  licence  for  the  house  on 
that  ground. 

The  tenant  appealed  from  the  decision  of  the 
licensing  justices  to  the  quarter  sessions. 

The  quarter  sessions  refused  to  hear  the  appeal,  on 
the  ground  that  the  notices  were  not  in  proper 
order. 

The  tenant  thereupon  applied  for  and^  obtained  a 
mandamus  commanding  the  quarter  sessiona  to  hear 
and  determine  the  appeal. 

The  quarter  sessions  accordingly  heard  the  nppes3» 
and  the  justices  were  equally  divided  in  opinion. 

One  of  the  justices  having  withdrawn  his  jati^ 
ment,  the  original  decision  of  the  licensing^  jnstiess 
stood  afftrmed. 

The  tenant  then  again  applied  for  a  maitdamms  Is 

(a.)  Reported  by  F.  G.  Bttoksb,  Esq.*  Bamster^al- 
Law. 
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the  qaarter  sessions  to  hear  and  determine  the  appeal, 
and  on  failing  to  obtain  it  in  the  Queen's  Bench 
Division,  applied  nnsacoessfully  to  the  Court  of 
Appeal  and  the  House  of  Lords. 

The  plaintiff  brought  this  action  against  the  defen- 
dants to  recover  damages  for  breach  of  the  above 
covenant. 

At  the  trial  a  verdict  and  judgment  were  entered 
for  the  plaintiff  for  £5,300. 

The  defendants  appealed. 

B.  F.  WilliavM,  O.a,  Arthur  Leiois,  and  8.  T. 
Evans,  for  the  defendants. 

Abel  Thom28,  Q.C,  and  Tudor  Howell,  for  the 
plaintiff!. 

Cur»  adv,  vulU 

March  25. — A.  L.  Smith,  L.J.,  read  the  judgment 
of  the  court  as  follows :  In  this  case  the  plaintiff 
sues  the  defendants  for  breach  of  covenant,  and  has 
recovered  damages  to  the  amount  of  £5,300.  The 
defendants  app^  upon  the  ground  that  upon  the 
tnie  construction  of  the  covenant  sued  on,  when 
applied  to  the  proved  facts  of  the  case,  no  breach  there- 
of haa  been  committed  by  them.  The  material  facts 
are  these:  By  lease  dated  the  16th  of  October,  1874, 
the  plaintiff  demised  to  John  Biggs  and  his  assigns 
the  Princess  Boyal  Hotd,  at  Grangemouth,  near 
Cardiff,  for  a  term  of  twenty-one  years.  Upon  the 
31  at  of  March,  1890,  Biggs  assigned  to  the  defen- 
dants the  reridne  of  the  term  granted  by  the  lease 
of  the  16th  of  October,  1874,  and  it  is  not  disputed 
that  the  defendants  as  assignees  became  liable  to  the 
coTenant  sued  on  by  the  plaintiff.  After  the  defen- 
dants had  entered  into  possession  of  the  hotel  as 
SQch  assignees,  they  let  the  same  to  a  Mrs.  Evans  as 
tenant  for  a  short  part  of  the  term  vested  in  them. 
Mrs.  Evans  thus  became  under-tenant  to  the  defen- 
dants, and  in  our  opinion  it  cannot  be  said  that  she 
became  an  assign  of  either  Biggs  or  the  defendants 
witliin  the  meaning  of  the  covenant  sued  on.  It  has 
been  h^  that  an  assurance  for  a  period  less  than  the 
whole  term  is  an  underlease  and  not  an  assignment — 
CotUe  V.  Richard&ony  7  Ezch.,  143;  though  an 
aaaarance  purporting  to  be  an  underlease,  but  which 
cx>a&piises  the  whole  term,  may  be  an  assignment : 
Lat^crd  v.  StlmM,  3  K  &  J.  220.  6  W.  B.  Oh.  Dig. 
34  ;  Btardman  v.  Wilson,  17  W.  B.  54,  L.  B.  4  C.  P. 
57.  It  has  also  been  held  that  a  covenant  not  to 
aaaign  is  not  broken  by  the  granting  of  an  nnder- 
leaae:  Oti«oe  v.  Bughy,  3  WUs.  234.  In  the  case 
erf  TaiU  V.  Gosliitg,  27  W.  E,  394,  11  Ch.  D.  273, 
Ky,  J.,  held  that  a  lessee  for  a  term  of  ninety-nine 
years  could  take  advantage  as  an  assign  of  mutual 
covenants  wBere  the  assignees  of  a  covenantee  were 
to  have  the  same  benefit  as  the  covenantees  had.' 
Thia  is  a  very  special  case  upon  the  particular  mean- 
ing^ of  the  wcra  **  assign  "  in  the  particular  covenant, 
and  does  not  trench  npon  the  weU- known  distinction 
between  an  nnderlessee  and  an  assignee.  Mrs. 
Bvans,  whilst  tenant  to  the  defendant  as  above- 
moationed,  upon  one  occasion  permitted  drunkenness 
to  take  place  upon  the  premises.  It  is  not,  in  our 
judgment,  necessary  to  go  throneh  the  many  steps 
in  the  litigation  which  then  took  plaoe ;  it  is  sufficient 
to  asy  that  it  is  clear  that  the  defendants  took  all 
poaaifale  steps  to  obtain  a  renewal  of  the  licence, 
vrfaush  the  justices  refused  to  renew  at  the  next 
Itenfind  annual  licensing  meeting,  their  ground  for 
refnaal  being  that  Mrs.  Evans  had  permitted 
drunkenness  upon  the  premises  upon  the  occasion 
abore-mentioned.  It  was  thus  that  the  licences 
of  fiks  Princess  Boyal  Hotel  were  lost.  In  these 
the  defendants  are  sued  as  being 
I  of  Biggs  for  the  residue  of  the  term  con- 


tained in  the  lease  of  the  16th  of  October,  1874, 
and  it  is  upon  the  true  construction  of  the  covenant 
therein  contained  that  this  case  depends.  Whether 
the  covenant  sued  on  is  one  covenant  or  different 
covenants  is  not  material,  for  it  is  dear  that  there 
are  three  separate  and  distinct  parts  of  the  covenant, 
under  each  of  which  a  different  obligation  is  under- 
taken by  the  covenantor.  The  first  part  commences, 
*<  And  further,  that  he,  the  said  John  Biggs,"  and 
ends  with  the  words  "  for  discontinuing  the  licences 
thereof."  In  our  opinion  this  part  of  the  covenant 
relates  to  the  forfeiting  of  the  licence  when  existinp^ 
as  distinguished  from  the  renewal  thereof,  which  is 
dealt  with  in  the  second  part  of  the  covenant.  It 
would  be  wholly  unreasonable  to  hold  that  both  the 
first  and  second  parts  of  the  covenant  referred  to  the 
same  thing,  so  that  both  an  absolute  and  qualified 
covenant  existed  as  to  the  same  thing. 

This  firdt  part,  in  our  judgment,  is  an  absolute 
covenant  by  the  covenantor,  his  executors,  adminis- 
trators, and  assigns,  against  the  forfeiture  of  an 
existing  licence  of  the  Princess  Boyal  Hotel,  and 
does  not  embrace  the  question  of  renewal  of  such 
licence.  The  second  part  of  the  covenant  is  a  limited 
covenant,  and  is  confined  to  the  covenantor,  his 
executors,  administrators,  and  assigns,  wilfully  doing 
or  suffering  anything  which  should  be  a  reasonable 
ground  for  withdrawing  or  withholding  the  licences 
— i.^.,  which  should  afford  a  reasonable  gronnd  for 
the  justices  refusing  to  renew.  This  is  dearly  not 
an  absolute  covenant.  And  the  third  part  of  the 
covenant  is  a  covenant  by  the  covenantor,  his 
executors,  administrators,  and  assigns,  to  apply  for 
and  do  all  that  shall  be  reasonably  requisite  for  the 
renewal  of  the  licence,  and  that  when  renewed  he 
will  deliver  up  the  same  at  the  determination  of  the 
term.  This  is  not  an  absolute  covenant.  Now,  as 
regards  the  first  part  of  the  covenant,  no  liability 
attaches  to  the  defendants,  for  the  simple  reason  that 
the  then  existing  licences  have  not  been  forfeited. 
As  regards  the  second  part,  the  covenantor  or  his 
assigns  have  not  wilfully  done  or  suffered  anything 
which  should  be  a  reasonable  ground  for  the  justices 
refusing  to  renew  the  licence.  If  the  covenantor  or 
his  assigns  are  to  be  liable  for  a  tenant  of  an  assignee 
causing  the  licence  not  to  be  renewed,  it  seems  to  us 
there  should  either  be  a  dear  and  absolute  covenant 
that  they  would  be  so  liable,  or  a  covenant  that  sudi 
tenant  would  do  nothing  to  jeopardize  a  renewal. 
We  give  no  opinion  upon  whether  Mrs.  Evans's  act 
was  such  as  to  afford  reasonable  ffround  for  the 
justices  refusing  to  renew.  As  regaras  the  third  part 
of  the  covenant  the  facts  show  &at  the  defendants 
have  done  all  in  their  power  to  obtain  a  renewal,  but 
without  avail.  For  these  reasons  we  are  of  opinion 
that  when  the  covenant  sued  on  is  correctly  read  no 
breach  has  been  established  against  the  defendants, 
and  that  this  appeal  therefore  must  be  allowed  and 
judgment  enterea  for  the  defendants,  with  costs  here 
and  bdow. 

Appeal  allowed, 

Solidtors  for  the  plaintiff.  Bower,  Cotton,  A  Bower, 
for  Stephens,  David,  &  Co,,  Cardiff. 

Solidtors  for  the  defendants,  Riddell,  Vaizeij,  <fir 
Smith,  for  Joseph  Henry  Jones,  Cardiff. 
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Allhtjsen  v.  Ealing  and  South  Harrow  Eailway  Co. 


High  Coubt. 


Wil)  <tf ourt  of  Swtitt. 

Chan.  Div.  )  %tt     x.  a   nn 

Stirling,  J.  1  ^'•<»^  4'  22. 

ALLHT78BN    V.    EaLING  AND    SoiTTH  HARROW  BAIL- 
WAY  Co.  (a.) 

Bailway-^*^  Bouse  "-^Lands  Clauaea  Comolidation  Act, 
1845  (8  Fk<.  c.  18),  a.  92. 

Pnor  to  1890  a  mamion'house  and  grounds  and  a 
private  road  forming  the  approach  thereto  formed  part 
of  the  T.  Estate.  In  1890  the  then  owners  conveyed  to 
the  plaintiff  (inter  alia)  the  maiision-house  and  grounds 
and  the  site  of  the  private  road,  reserving  to  themselves  a 
right  of  way  over  such  road.  The  defendants  having 
served  notice  to  treat  for  a  portion  of  the  road, 

J^eld,  that  they  ought  not,  upon  an  interlocutory 
application,  to  he  restrained  from  proceeding  on  such 
notice  without  purchasing  the  residue  of  the  plaintiff  s 
property, 

Semble,  the  said  portion  of  the  road  did  not  form 
part  of  the  plaintiffs  ** house**  within  section  92  of 
the  Lands  Clauses  Consolidation  Act,  1845. 

This  was  a  motion  by  the  plaintiff  for  an  injunc- 
tion to  restrain  the  defendants  from  proceeding  with 
the  purchase  of  part  of  the  plaintiff's  mansion-house, 
known  as  Twyford  Abbey,  which  was  comprised  in  a 
cerUiin  notice  to  treat  served  by  the  defendants  and 
dated  the  2l8t  of  January,  1898,  without  the  purchase 
of  the  remaining  portion  of  the  plaintiff's  said 
mansion-house. 

Twyford  Abbey,  mentioned  in  the  notice  of  motion, 
is  a  mansion-house  of  considerable  size,  situated 
between  Ealing  and  Sudbury,  and  standing,  in 
grounds  surrounded  principally  by  hedges,  bub  jpartly 
by  a  fence.  In  this  fence  are  entrance  gates  close  to 
which  stances  a  lodge.  Leading  from  the  lodge  to  a 
public  highway,  known  as  Hanger-lane,  is  a  private 
road  about  620  yards  in  length,  having  trees  on  each 
side  and  forming  an  attractive  approach  to  the  house. 
At  the  end  of  the  road  next  to  the  highway  is  an 
outer  lodge.  Within  the  grounds  of  the  mansion 
stands  a  parochial  church  or  chapel,  with  a  burial- 
ground.  This  chapel  is  from  time  to  time,  but 
not  regularly,  used  as  a  place  of  public  worship, 
and  interments  still  take  place  in  the  burial-ground. 
The  mansion  and  grounds  aad  the  private  road, 
together  with  lands  on  each  side  of  such  road, 
originally  formed  part  of  an  estate  known  as  the 
Twyford  Abbey  Estate,  and  were  formerly  the  pro- 
perty of  a  Mr.  Willan.  By  a  deed  dated  the  6th  of 
November,  1890,  the  devisees  under  that  gentleman's 
will  conveyed  to  the  plaintiff  the  mansion-house  and 
grounds  and  the  site  of  the  private  road,  together 
with  the  advowson  of  the  church  or  chapel,  and  all 
such  right  and  titie  as  the  vendors  had  in  or  could 
dispose  of  in  the  said  church  or  chapel,  subject  to  a 
reservation  to  the  vendors  and  other  persons  claiming 
under  the  will  of  Mr.  Willan  of  a  right  of  way  over 
and  along  the  private  road,  and  also  a  right  to  make 
and  maintain  openings  into  the  private  road  for  the 
purpose  of  access  thereto  from  any  adjoining  lands 
forming  part  of  the  Twyford  Abbey  Estate ;  and  also 
subject  to  a  reservation  to  the  vendors  and  persons 
claiming  under  the  will,  and  generally  to  all  persons 
lawfully  frequenting  or  going  to  and  from  the  diurch 
and  churchyard,  of  a  right  of  way  with  horses  and 
oatriages  from  the  outer  to  the  inner  lodge,  and  a 
right  of  way  on  foot  from  the  inner  lodge  to  the 
church  and  churchyard.    The  plaintiff  had  ever  since 

(a.)  Reported  by  W.  Scott  Thompson,  Esq.,  Bar- 
rister- at- Law. 


been,  and  still  was,  in  occupation  of  the  property  lo 
conveyed  to  him. 

.  The  defendant  railway  company  was  incorporated 
by  an  Act  of  Parliament  passed  iu  August,  1894,  for 
the  purpose  of  making  a  railway  between  Ealing  and 
South  Harrow,  and  with  this  Act  the  Lands  Claoaes 
Act  and  the  Railways  Clauses  Act,  1845,  Part  L, 
were  incorporated. 

On  the  21st  of  January,  1898,  the  defendsati 
served  the  plaintiff  with  a  notice  to  treat  for  a  portifni 
of  the  private  road  (at  a  point  distant  from  the 
inner  lodge  of  about  a  quarter  of  a  mile)  comprinog 
2r.  31p.,  stating  that  the  land  in  question  waa 
required  solely  to  enable  the  company  to  constnict  a 
bridge  for  the  purposes  of  their  railway  over  the 
same,  and  that  the  roadway  would  be  lowered  bit 
under  tiie  bridge  so  as  to  give  a  headway  of  15ft, 
and  that  during  construction  access  would  be  pre- 
served to  Twyford  Abbey ;  and  they  expressed  their 
willingness,  instead  of  purchasing  the  said  lands,  to 
accept  and  purchase  an  easement  for  theporposea 
aforesaid. 

On  the  29th  of  January,  1898,  the  plaintiff  gara 
notice  that  he  required  the  defendants  to  parchiSB 
and  take  the  whole  of  the  house  within  the  meatung 
of  and  pursuant  to  section  92  of  the  L  inds  Olaases 
Consolidation  Act,  1845. 

On  the  7th  of  February,  189S,  the  defendants  gaia 
notice  of  their  intention  to  issue  a  warrant  for  ssm- 
moning  a  jury  to  determine  the  value  of  the  pliia- 
tiff*s  interest  in  the  lands  described  in  the  notice  to 
treat,  and  the  amount  of  oompensation  for  the  damage 
to  be  sustained  by  the  plaintiff  by  reason  of  the  eze- 
cution  of  the  works  authorized  by  the  Act.  There- 
upon the  present  action  was  brought,  and  the  noto 
of  motion  served. 

Balfour  Browne,  Q,0,,  Batcher,  Q,C,,  anl  Moo», 
for  the  plaintiff. 

Phipson  Beale,  Q,0.,  and  B.  F,  Norton,  for  the 
defendant. 

The  folio  97ing  cases  were  cited  :  Furniss  ▼.  Midfa^ 
Bailway  Co.,  L.  R.  6  Eq.  473.  17  W.  B.  Ch,  Dig. 
145;  Lord  Grosvenor  v.  Hampsteid  Junction  Bailw-uf 
Co.,  5  W.  R.  812,  1  De  G.  &  J.  446;  Seecfc  v.  Mid- 
land Bailway  Co,,  14  W.  R.  367,  L.  R,  1  Ch.  App. 
275  ;  Barnes  v.  Southsea  Bailway  Co.,  32  W.  R.  976. 
27  Ch.  D.  536 ;  Sparrow's  case,  2  De  G.  M.  &Q.9i; 
Bichards  v.  Swansea  Improvement  and  Tramways  Co,, 
26  W.  R.  764,  9  Ch.  D.  425 ;  Marson  ▼.  London 
Chatliam,  and  Dover  Bailway  Co.,  L.  R.  6  Eq.  101, 
16  W.  R.  Ch.  Dig.  80 ;  Fergusson  v.  London^  Brighton, 
and  South  Coast  Bailway  Co.,  11  W.  R.  lOSS ;  PaUiw/ 
V.  London,  Cliatham.  and  Dover  Bailway  Co.^  12  W.  R. 
770  and  969,  33  L.  J.  Ch.  505 ;  Doe  ▼.  CoUim,  i 
T.  R.  498. 

Stirlinq,  J.,  after  stating  the  fasts,  said:  Hie 
question  is  whether  this  portion  of  the  road  is  paii 
of  Twyford  Abbey  within  the  meaning  of  section  93 
of  the  Lands  Clauses  Act,  1845.  If  under  the  Act  the 
defendants  are  bound  to  take  the  whole  of  Twjktd 
Abbey  they  cannot  esoape  from  such  liability  bf 
such  a  notice  as  is  contained  in  the  notice  to  treat, 
though  it  may  well  be  that  such  works  as  aze  there 
mentioned  or  other  works  wiU  have  to  be  execoted 
by  the  defendants  in  order  to  satisfy  the  obligatioBS 
imposed  by  sections  53  and  68  of  the  Railways  Gis»a 
Consolidation  Act,  1845,  and  to  avoid  payment  of  s 
large  sum  by  way  of  compensation  for  injurioady 
affecting  the  plaintiff's  lands  by  severance  or  other- 
wise. 

It  has  been  decided  by  a  series  of  cases,  amoogit 
which  I  may  mention  Lord  Grosvenor  v.  Hamfdbm 
Junction  Bailway  Co, ;  Fergusson  ▼•  London^  Bright^* 
and  South  Coast  Bailway  Co. ;  Pulling  v.  London,  Choi* 
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hm,  and  Dover  Railway  Co, ;  and  Steele  ▼•  Midland 
Bailioay  Co,,  that  the  word  **  house  "  in  section  92 
inelades  whateyer  would  pass  under  a  conveyance  of 
a  house  by  that  description.  It  has  also  been  settled 
that  under  the  word  **  house ''  the  cartilage  and 
gsrden  would  pass,  the  reason  being  that  these  are 
matters  of  necessity,  and  not  merely  of  pleasure,  to 
the  house. 

On  the  other  band,  it  was  decided  in  Pulling  v. 
Lcndon,  Chatham,  and  Dover  Railvoay  Co,  that  lands 
adjoioing  a  house  used  simply  for  purposes  of 
pleasure  and  for  keeping  cows  did  not  constitute 
part  of  the  house.  [His  lordship  then  referred  to 
the  judgment  of  Turner,  L.  J.,  in  Fergueson  v.  London, 
Brighton,  and  South  Coast  Railway  Co,,  and  also  to 
the  dedsion  in  Doe  ▼.  Collins.'] 

This  being  the  state  of  the  law,  it  seems  to  me  that 
in  some  cases  the  soil  of  a  piece  of  land  used  as  a 
road  might  pass  under  the  conveyance  of  a  house. 
IMce  for  example  the  case  of  a  house  standing  in  the 
middle  of  a  garden  enclosed  by  a  ring  fence  and 
^roached  by  a  drive  leading  from  the  entrance 
gate  to  the  front  door,  there  the  soil  of  the  drive 
would  be  as  much  part  of  the  garden,  and  therefore, 
legally  speaking,  of  the  house,  as  the  grass  plots  or 
flower  beds.  The  same  would  be  true  of  a  road 
leading  through  or  along  a  kitchen  garden  to  the 
back  of  the  house,  as  appears  to  have  been  decided 
in  Barnes  v.  Southsea  liailway  Co,  On  the  other 
baud,  in  Pulling  v.  London,  Chatham,  and  Dover 
Bailway  Co,,  12  W.  B.,  at  p.  971,  Turner,  L.J., 
was  clearly  of  opinion  that  if  a  mansion  stood  in  a 
parir,  the  park  would  not  pass  by  a  conveyance  of 
the  mansion,  and  it  seems  to  me  that  if  matters  now 
stood  as  they  did  in  1890,  before  the  sale  to  the 
plamtiff,  a  conveyance  of  this  mansion  by  the 
devisees  of  Mr.  Willan  would  not,  without  more,  have 
passed  either  the  adjoining  lands  or  the  soil  of  the 
private  road,  although  it  might  possibly  have  passed 
a  right  to  use  the  road.  A  way  to  a  house  is 
CKtainly  *<  of  necessity,"  but  the  question  is  whether 
the  son  of  the  way  is  also  *'  of  necessity." 

In  no  reported  case  is  there  any  suggestion  to  that 
effect,  and  I  have  great  difficulty  in  discovering  why  it 
should  be  so.  Avenues  aud  roads  such  as  tiiat  wMch 
forms  the  approach  to  Twy f  ord  Abbey  are  by  no  means 
of  infrequent  occurrence  in  the  country,  and  sometimes 
extend  to  a  distance  of  a  mile  or  more,  and  if  the 
land  proposed  to  be  taken  by  the  defendants  forms 
part  of  Twyford  Abbey,  the  same  thing  must  be  true 
of  a  piece  of  road  situate,  it  may  be,  more  than  a 
mfle  nx>m  a  house.  That  goes  far  beyond  anything 
that  has  yet  been  decided.  Even  if  the  plaintiff's 
property  consisted  only  of  a  house  with  a  garden  and 
outbuildings  there  woi&d  be  great  difficulty  in  coming 
to  the  condnsion  that  the  sou  of  this  road  would  pass 
Inr  a  conveyance  simply  of  ''the  house,"  though  I 
taink  it  highly  probable  that  a  right  of  way  over  the 
road  would  pass.  The  plaintiff's  property,  however, 
incliidea  an  interest  in  the  church  and  chiurchyard, 
■^lich  in  any  view  can  hardly  be  part  of  a  house.  It 
llao  includes  a  field  containing  6a.  2r.  32p.,  as  to 
wliich  regard  being  had  to  the  authorities  it  seems 
»pcii  to  great  doubt  whether  it  would  pass  under  such 
I  oonveyanoe,  and  there  being  a  substantial  portion 
if  tbe  property  of  the  plaintiff  which  would  not  so 
ass,  the  difficidty  of  holding  that  the  soil  of  the 
oed  affording  access  to  the  whole  of  such  property 
under     a    conveyance    of    the    house    is 


March  23. 


As  I  am  now  dealing  with  the  case  upon  an  inter- 
jctttary  application,  I  think  I  ought  to  refuse  the 
lotioii. 

Solicitors,  Crossman,  Pritcliard,  &  Co,  ;    Baxter  Jb 


Chan.  Div.  \ 
Stirling,  J.  J 

In  re  Keck  Ain)  Habt's  Conteact  Am)  the  Yendob 

AND  PXTBCnASER  ACT,   1874.  (a.) 

Settled  land — Compound  settlement  —  Jppointment  of 
trustees  of  the  compound  settlement  for  the  purposes  of 
the  SeUled  Land  Acts— Settled  Land  Act,  1882  (45  & 
46  Vict,  c.  38),  M.  2  (1),  20  (1)  (2)  (i.)  (it.)  {Hi). 

A  vendor  selling  as  tenant  for  life  under  the  SeUled 
Land  Acts  can  convey  the  land  free  from  any  charges 
created  by  jointure  deeds  executed  under  a  power  eon^ 
tained  in  the  deed  creating  the  settlement.  The  purchaser 
will  get  a  good  title,  and  the  trustees  of  the  deed  creating 
the  settlement  can  give  a  good  discharge  to  him  for  the 
purchase^money  without  being  appointed  in  addition 
trustees  of  the  jointure  deeds  for  the  purposes  of  the 
Settled  Land  Acts, 

This  was  a  summons  taken  out  by  a  vendor  under 
the  Vendor  and  Purchaser  Act,  1874,  asking  for  a 
declaration  that  a  requisition  by  the  purchaser  had 
been  sufficiently  answered.  The  question  involved 
was  whether  a  purchaser  oould  insist  that  trustees  of 
a  settlement  should  be  appointed  in  addition  trustees 
for  the  purposes  of  the  Settled  Land  Acts  of  several 
jointure  deeds  executed  under  powers  contained  in 
the  settlement.    The  facts  were  as  follow. 

By  his  will  dated  the  30th  of  November,  1859, 
George  Anthony  Legh  Keck  devised  all  his  real  estate 
(except  such  as  was  situate  in  the  county  of  Lan- 
caster) to  the  use  of  the  Hon.  Henry  Littleton  Powys 
Keck  and  his  assigns  during  his  life  with  remainder 
to  the  use  of  Harry  Leycester  Powys  Keck  during 
his  life  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders  with  remainder  to  the 
use  of  the  first  and  every  other  son  of  the  said  Harry 
Leycester  Powys  Keck  successively  in  tail  male  with 
remainder  to  the  use  of  Charles  Horatio  Gbrdiner 
Powys  Keck  during  his  life  with  remainder  (after  a 
limitation  to  trustees  to  preserve  contingent  remain- 
ders) to  the  use  of  the  first  and  every  other  son  of 
the  said  Charles  Horatio  Qardiner  Powys  Kedc 
successively  in  tail  male  with  remainder  to  the  use 
of  Thomas  Bancho  Powys  Keck  during  his  life  witii 
remainders  over. 

The  will  also  contained  a  power  for  any  person  who 
under  the  will  should  be  tenant  for  life  either  before 
or  after  he  should  be  entitled  to  possession  to  appoint 
a  jointure  to  his  wife.     The  testator  died  in  1860. 

Henry  Littleton  Powys  died  on  the  10th  of  July, 
1863,  having  exercised  the  power  of  jointuring  by  a 
deed  dated  the  9  th  of  February,  1862,  and  his  widow 
survived  him  and  was  still  living. 

Harry  Leycester  Powys  Keck,  the  present  vendor, 
also  exercised  the  power  by  a  deed  of  the  23rd  of 
July,  1891. 

Chas.  H.  G.  Powys  Keck  died  in  1870  unmarried. 

Thomas  Bancho  Powys  Keck,  the  fourth  tenant  for 
life  under  the  will,  exerdsed  t}ie  power  by  a  deed 
dated  the  22nd  of  October,  1870. 

In  1897  the  vendor  entered  into  a  oon  tract  with 
Sir  Isaac  Hart  for  the  sale  to  him  of  a  portion  of  tiie 
real  estate  settled  by  the  testator's  will.  The  contract 
contained  a  clause  that  the  purchaser  should  not 
require  the  concurrence  of  any  nerson  entitled  to  or 
interested  in  any  jointure  rent-charge  created  under 
the  power  in  the  will  nor  of  her  trastees  or  trustee. 
The  purchaser  required  the  vender  to  procure  trustees 
to  be  appointed  for  the  purposes  of  the  Settled  Land 
Acts  of  the  will  and  the  three  jointure  deeds  on  the 
ground   that   they    formed   together   a   oompound 
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getilement.    As  the  requisitioa  was  insisted  on  the 
vendor  took  out  the  present  summons. 

Buckley t  Q.C,  and  Bewitt,  for  the  vendor. — ^The 
object  of  the  statute  was  to  render  Und  more  freely 
transferable :  Bruce  t.  AiUsbury,  41  W.  B.  318,  [1892] 
A.  0.  356,  at  p.  361.  The  general  policy  of  the  Act 
is  that  money  representing  land  shall  come  to  the 
hands  of  the  trustees  of  the  land.  In  this  case  the 
trustees  of  the  will  are  trustees  for  all  persons 
interested  under  the  settlement,  including  the 
jointuresses.  The  will  is  a  settlement  and  the  vendor 
is  a  tenant  for  life  within  the  definitions  in  section  2 
of  the  Settled  Land  Act,  1882.  We  submit  that  the 
trustees  of  the  will  are  trustees  for  the  purposes  of 
the  Act,  and  that  there  is  no  need  to  appoint  them 
trustees  of  the  jointure  deeds  as  well  (see  section  20 
(2)).  Our  contention  is,  and  it  is  supported  by 
sections  38  (1)  and  45  (1),  that  the  object  of  the 
existence  of  trustees  of  the  settlement  is  to  have 
persons  who  owe  a  duty  to  all  the  cestui  que  trusts 
under  the  settlement  to  see  that  Uieir  interests  are 
properly  protected.  Here  the  trustees  of  the  will  are 
the  proper  persons  to  see  that  the  jointure  is  kept 
up.  If  the  decisions  In  J»  r6  ilfea<ie'«  Settled  Estates, 
[1897]  1  I.  E.  121,  45  W.  E.  Dig.  141 ;  and  In  re 
TihUts'  Settled  Estates,  [1897]  2  Gh.  149,  ante  p.  3,  are 
right  it  would  often  be  impossible  for  a  tenant  for  life 
to  obtain  information  as  to  these  compound  settle- 
ments. The  real  effect  would  be  to  render  the  powers  of 
sale  given  by  the  Act  completely  nugatory,  which  is 
contrary  to  section  51  (1).  In  re  Knawles*  Settled  Estates, 
33  W.  E.  364,  27  Gh.  D.  707,  is  in  our  favour.  The 
other  two  cases  are  cases  where  the  court  was  asked 
to  do  this  thing,  but  the  question  here  is  whether  the 
vendor  cannot  make  a  good  title  without  doing  so. 
We  submit  that  In  re  Tihhits  is  not  to  be  regarded  as 
deciding  that  where  you  have  a  settlement,  and 
subsequent  instruments  under  the  settlement,  trustees 
must  be  appointed  of  all  the  instruments  to  be 
trustees  for  the  purposes  of  the  Settled  Land 
Acts. 

They  also  referred  to  Vine  v.  Balexgh,  44  W.  E.  169, 
[1896]  1  Gh.  37  ;  Hood  &  Ohallis  Gonveyancing  and 
Settled  Land  Act,  5th  ed.,  p.  316,  and  to  the  Pre- 
face ;  42  Solicitors'  Journal  5  and  28. 

Sampsim,  for  the  purchaser. — My  client  is  a  willing 
purchaser,  but  I  submit  that  the  title  is  not  one 
which  ought  to  be  forced  on  him.  In  re  Meade  is 
exactly  in  point,  and  it  may  be  fairly  inferred  from 
In  re  Tihhits  that  North,  J.,  thought  that  the  order 
in  In  re  Meade  was  a  proper  one. 

Stirling,  J. — If  I  thought  I  were  going  to  dedde 
anything  contrary  to  the  opinion  of  North,  J.,  or 
the  Yice-Ghancellor  of  Ireland,  I  should  tske  time 
to  consider  my  judgment,  and  should  probably  have 
decided  this  case  contrary  to  my  own  opinion  in 
deference  to  their  authority  and  have  left  the  matter 
to  go  to  the  Gourt  of  Appeal.  But  I  do  not  think 
I  am  really  called  on  so  to  decide.  The  point  which 
oomes  before  me  is  a  different  one  from  that  which 
either  of  those  learned  judges  had  to  decide  in  the 
cases  which  have  been  reported.  The  matter  stands 
in  this  way :  By  will  real  estate  was  devised  in  strict 
settlement— that  is  to  say,  the  real  estate  was 
devised  to  A.  for  life,  with  remainder  to  B.  for  life, 
with  remainder  to  G.  for  life,  and  t^e  settlement 
conferred  powers  of  jointuring  on  the  successive 
tenants  for  life.  A.  and  G.  are  dead,  B.  is  still 
alive.  A.,  B.,  and  G.  have  all  executed  jointure 
deeds.  That  executed  by  A.  is  now  in  operation 
and  constitutes  an  existing  charge.  Those  executed 
by  B.  and  G.  have  not  yet  come  into  force.  B.  has 
contracted  to  sell  a  portion  of  the  property  devised 


by  the  wiU,  and  the  objection  taken  b^  the  pnrchaier 
is  this,  that  although  there  are  existrng  tmsteet  of 
the  will  for  the  purposes  of  the  Settled  Land  Acts, 
it  is  necessary  that  they  should  be  appointed  tmttBei 
of  the  compound  settlement  created  by  the  will  sad 
the  three  jointure  deeds  which  have  been  execated. 
The  ground  for  the  objection  is  to  be  found  in  tlie 
two  cases  I  have  referred  to  of  In  re  Meads* s  SetUed 
Estatestatd  In  re  Tihhits'  Settled  Estates.  Now,  oertainlf 
in  the  case  before  North,  J.,  and  possibly  in  /n  re  Meade, 
a  question  arose  which  I  have  not  to  consider.  In  the 
case  before  North,  J.,  there  were  four  deeds  which 
created  charges  on  the  interest  of  the  tenant  for  life, 
and  Nort^,  J.,  was  of  opinion  that  having  regard  to 
section  4  of  the  Settled  Land  Act,  1890,  he  had  power 
to  appoint  trustees  of  the  compound  settlement 
arising  from  the  original  settiement  and  those  four 
deeds.  That  depends  on  the  wording  of  section  4  o! 
the  particular  Act.  [His  lordship  read  the  section, 
and  continued  :]  It  is  possible,  though  the  facts  sre 
not  clearly  stated,  that  that  was  also  the  point  in  In 
re  Meade's  Settled  Estates.  But  here  I  have  nothing  to 
do  with  any  charge  on  the  estate  of  the  tenant  for 
life.  One  of  the  jointure  deeds  did  create  a  charge 
in  the  shape  of  pin-money  to  the  wife  of  the  tentnt 
for  life  who  is  now  dead.  That  has,  therefore,  come 
to  an  end,  and  there  is  nothing  subsisting  except  the 
jointures.  The  question  which  I  have  to  consider  ii 
not  whether  under  section  38  there  is  or  is  not  joris- 
diction  under  these  circumstances  to  appoint  trusteei 
of  the  so-called  compound  settiement,  but  whether 
the  tenant  for  life  can  make  a  good  title  to  the  pur- 
chaser if  trustees  are  not  so  appointed.  Upon  thtt  I 
must  go  to  the  Act  itself.  There  is  no  dedsun 
exactiy  on  the  point,  and  it  seems  to  me  I  must  con- 
sider the  clauses  of  the  Act.  The  first  clause  to  be 
considered  is  section  2  (1).  [His  lordship  read  the  | 
section,  and  continued  :]  Now,  what  have  we  here^ 
A  will  under  which  at  the  present  moment  property  \ 
is  held  for  B.  for  life  with  remainder  over.  That  ii  \ 
the  way  in  which  the  land  devised  by  the  will  stands  i 
limited.  Therefore  it  stands  limited  to  persou  hf  j 
way  of  succession.  I 

It  seems  to  me,  therefore,  that  will  alone,  withoil  I 
looking  at  the  jointures,  constitutes  a  settiement  by  j 
itself  within  the  meaning  of  the  Act,  and  B.  ifj 
tenant  for  life.  That  being  so,  what  can  the  tenaa 
for  life  convey  to  the  purchaser  from  him  ?  For  thi 
we  have  to  go  to  section  20  (1).  [His  lordship  re« 
the  section,  and  continued:]  Therefore  he  may  oonve; 
the  land  which  is  sold  for  the  estate  or  interest  whid 
is  the  subject  of  the  settiement.  Now,  the  land  whid 
is  the  subject  of  the  settiement  is  the  fee  simpk 
Then  the  operation  of  the  deed  is  defined  by  sah 
section  2.  [His  lordship  read  the  sub -section,  sM 
continued :]  Stopping  there,  therefore,  the  tensfl 
for  life  can  convey  the  land  discharged  from  all  tt 
limitations,  powers,  and  provisions  of  the  settiement 
and  from  all  estates  and  charges  subsisting  ort 
arise  thereunder. 

Gan  the  tenant  for  life,  then,  convey  the  land  di» 
charged  from  the  jointures  under  those  words  ?  I 
seems  to  me  that  he  can.  Jointures  constitute  estsM 
or  charges  subsisting  or  to  arise  under  the  settlemoA 
It  is  not  necessary  to  say  which,  but  they  are  estitai 
subsisting  under  the  settlement.  Then  that  is 
still  stronger  when  we  examine  the  exceptions 
follow.  The  first  is  "all  estates,  interests, 
charges  having  priority  to  the  settlement.'*  fh 
jointures  are  not  estates,  interests,  or  chsipl 
having  priority  to  the  settiement.  They  arise  nM 
the  settlement.  The  second  is  "  All  such  other,  i 
any,  estates,  interests,  and  charges  that  havebeai 
conveyed  or  created  for  securing  money  actasV] 
raised  at  the  date  of  the  deed.^*    That  is  an  impotti^ 
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exoeptioD.  If,  for  example  a  settlemeiit  contain  a 
power  to  dharge  portions,  and  those  portions  are 
provided  for  by  a  mortgage  of  the  property  and 
letnsUy  raised,  then  those  portions  wotdd  fall  within 
thit  ezoeption ;  bnt  the  inference  is  obvions  that 
portions,  when  not  aotoally  raised,  may  be  overridden 
by  the  oonveyanoe  because  the  exception  does  not 
estend  to  anythilig  bat  charges  created  for  securing 
noney  actually  raised  at  the  date  of  the  deed.  Then 
ibe  third  exception  is  this :  [His  lordship  read  section 
21  (2)  (iii),  and  continued :]  It  seems  to  me  that 
under  that  section  the  tenant  for  life  may  make  a 
good  title,  and  it  equally  follows  that  the  trustees 
^pointed  for  the  purposes  of  that  settlement  may 
0fe  a  good  discharge  to  the  purchaser  for  the  pur- 
ensie-money.  It  seems  to  me  that  under  those  cir- 
omnstsnees  the  vendor  has  made  a  good  title  and  I 
ought  to  dedaoe  on  the  summons  that  the  requisitions 
hsTS  heen  sufficiently  answered. 

Solicitors,  Preston,  Stow,  &  Preston,  for  li.  W, 
Berridgeik  Som,  Leicester;  Field,  Roscoe,  &  Co,,  for 
5<ory,  Leicester. 


2^f/;}  March  17.  18.  19.  22. 

Harhop  v.  Ossbtt  (Mayob  and  Cobporation  of),  (a. ) 

loco/  government — Practice — Costs  —  Action   against 

corporation — Action  for  injunction — Public  A  uihori- 

ties  Protection  Act,  1893(56  &  57  Vict.  c.  61),  «.  1  (b). 

By  the  Public  Authorities  Protection  Act,  1893,%.  1, 

where,  after  the  Act,  "  any  action  is  commenced    .    ,    . 

against  any  person  for  any  act  done  in  pursuance  or 

execution,  or  intended  execution,    ,    ,    .   of  any  public 

du^  or  authority,  the  following  provision  shall  have 

efitt :  (b)  Wherever,  in  any  such  action,  a  judgment  is 

obtained  by  the  defendant^  it  shall  carry  costs  to  be  taxed 

as  between  solicitor  and  dietitJ* 

Hdi,  that  the  word  ^^  action,**  as  used  in  the  Act, 
referred  to  every  action,  and  its  generality  ought  not  to  be 
restricted,  and  therefore  that  an  action  for  an  injunction 
to  restrain  a  municipal  corporation  from  using  a  build' 
tag  as  a  nnall-pox  hospital  was  within  the  Act, 

Beldf  also,  that  the  court  had  no  discretion  under  the 
Act,  and  that,  judgment  having  been  given  for  the  cor- 
paration  in  the  action^  the  Act  must  be  followed,  and  costs 
given  as  between  solicitor  and  client. 
Action. 

This  was  an  action  to  restrain  the  defendant 
eorporation  from  using  a  building  at  Storrs  Hill, 
Ossett,  as  a  hospital  for  small-pox  patients  and  from 
VBoeiiring  or  treating  in  or  at  such  building  any 
person  suffering  from  small-pox.  The  action,  which 
mm  brought  by  the  owners  of  other  land  and  houses 
at  Storrs  Hill,  and  was  based  on  private  nuisance  to 
theplaintifEs,  was  dismissed  with  costs. 

Tne  defendant  claimed  costs  as  between  solicitor 
md  client. 

By  the  Public  Authorities  Protection  Act.  1893, 
a.  1,  where,  after  the  commencement  of  this  Act, 
9Bf  action,  prosecution,  or  other  proceeding  is  com- 
nieneed  m  the  United  Kingdom  against  any  person 
lor  any  act  done  in  pursuance,  or  execution,  or 
ittteDded  execution  of  any  Act  of  Parliament,  or  of 
■Dy  pablic  duty  or  authority,  or  in  respect  of  any 
aUeged  neglect  or  default  in  the  execution  of  any 
Micb  act,  duty,  or  authority,  the  following  provisions 
AaH  bare  effect : 
(a)  The  action,  prosecution,  or  proceeding  shall  not 

(a.)  Reported  by  J.  F.  Wai«ey,  Esq.,  Barrister-at- 
Law. 


lie  or  be  instituted  unless  it  is  commenced  within 
six  months  next  after  the  act,  neglect,  or  default 
complained  of,  or,  in  cise  of  a  continuance  of  injury 
or  damage,  within  six  months  next  after  the  ceasing 
thereof. 

{b)  Wherever  in  any  sucli  action  a  judgment  is 
obtained  by  the  defendant,  it  shall  carry  costs  to 
be  taxed  as  between  solicitor  and  client. 

(c)  Where  the  proceeding  is  an  action  for  damages, 
tender  of  amends  before  the  action  was  commenced 
may,  in  lieu  of  or  in  addition  to  any  other  plea,  ba 
pleaded.  If  the  action  was  commenced  after  the 
tender,  or  is  proceeded  with  after  payment  into  court 
of  any  money  in  satisfaction  of  the  plaintifiTn  claim, 
and  the  plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any  costs 
incurred  after  the  tender  or  payment,  and  the  defen- 
dant shall  be  entitled  to  costs,  to  be  taxed  as  between 
solicitor  and  client,  as  from  the  time  of  the  tender 
or  payment ;  but  this  provision  shall  not  affect  costs 
on  any  injunction  in  the  action. 

{d)  If,  in  the  opinion  of  the  court,  the  plaintiff  has 
not  given  the  defendant  a  sufficient  opportunity  of 
tendering  amends  before  the  commencement  of  the 
proceeding  the  court  may  award  to  the  defendant 
costs  to  be  taxed  as  between  solicitor  and  client. 

This  section  shall  not  affect  any  proceedings  by  any 
department  of  the  Government  against  any  local 
authority  or  officer  of  a  local  authority. 

Cozens-Hardy,  Q,C.,  and  J.  G.  Wood,  for  the  de- 
fendant corporation. — ^The  action  having  been  dis- 
missed with  costs,  the  defendant  is  entitled  to  solicitor 
and  client  costs  under  the  Public  Authorities  Protec- 
tion Act,  1893,  s.  1  {b).  Bection  264  of  the  Public 
Health  Act,  1875,  is  entirely  repealed  by  the  Act  of 
1893  (see  s.  2  and  schedule) ;  and  the  substituted 
section  (section  1)  of  that  Act  is  quite  different  from 
the  old  enactment.  There  is  now  no  provision  like 
that  of  section  264  for  preliminary  notice  prior  to 
action,  which  was  held  not  to  apply  to  an  action  for 
an  in j  auction.  (See  the  cases  collected  in  Lumley's 
Public  Health,  dth  ed.,  vol.  1,  p.  693.)  The  action 
must  still  be  brought  within  six  months,  but  the 
provision  of  section  264  for  a  special  local  venue  is 
not  re-enacted.  Section  1  (&)  of  the  Act  of  1893  is 
entirely  new.  Section  1  (c)  is  partly  the  same  as  the 
old  section  264,  but  the  words  at  the  end  of  section 

1  (c)  expressly  excepting  costs  oh  an  injunction  show 
that  the  section  generally  applies  not  only  to  actions 
for  damages,  but  to  actions  of  all  sorts.  Wherever, 
therefore,  in  any  action  against  persons  within  the 
statute,  whether  for  injunction  or  for  damages,  judg- 
ment is  obtained  by  tbe  defendant,  costs  must  be  given 
him  as  between  solicitor  and  client. 

Macmorran,  Q.C,  and  Clare,  for  the  plaintiffs. — 
The  Act  of  1893  was  intended  to  replace  the  repealed 
section  264  and  similar  sections  in  other  Acts.   Section 

2  of  that  Act  repeals  so  much  of  any  public  general 
Act  as  requires  proceedings  to  be  commenced  at  any 
particular  place  or  within  any  particular  time,  or  that 
notice  of  action  is  to  be  given.  It  substantially  re- 
enacts  section  264  in  other  respects.  The  action  is  to 
be  commenced  within  six  months,  as  under  that 
section.  [Bomeb,  J. — There  is  an  important  differ- 
ence :  '*  Or  in  cases  of  a  continuance  of  injury  .  .  . 
within  six  months  next  after  the  ceasing  thereof."] 
That  is  the  same  in  effect.  Section  1  {b)  refers  to  the 
same  kind  of  action  that  the  rest  of  the  section  refers 
to.  Section  1  (c)  does  not  affect  the  meaning  of 
section  1  (6).  The  effect  of  section  1  (r)  is  that,  if 
the  action  is  substantially  for  damages,  and  the 
payment  into  court  is  enough  to  satisfy  any  damage 
done,  the  defendant  is  to  be  entitled  to  solicitor  and 
client  costs.    If  there  is  a  daim  for  injunction  that 
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proTiaion  as  to  solioitor  and  dient  costs  is  not  to 
apply,  and  the  court  will  deal  with  that  in  the 
ordinary  way.  Section  1  (6)  applies  only  to  actions 
which  are  within  the  Act  jost  as  they  would  have 
been  within  section  264,  and  that  did  not  include 
actions  for  injunction  at  all.  The  Act  of  1893,  like 
the  old  Act,  does  not  extend  beyond  an  action  of  tort 
on  wluch  damages  are  daimed- 

BoMER,  J. — ^The  word  "  action  "  as  used  in  this  Act 
refers  to  every  action  and  not  an  action  for  damages 
or  substantially  for  damages  only,  and  in  considering 
this  Act  I  see  no  sufficient  reason  for  cutting  down 
the  generality  of  the  word  or  limiting  it  in  any 
way.  I  do  not  see  why  it  should  be  limited.  In  my 
opinion  the  word  *'  action,"  as  used  in  this  statute, 
includes  idl  actions  in  the  Chancery  Division  and 
actions  for  an  injunction,  or  actions  partly  for  an 
injunction  and  partly  for  damages.  As  I  say,  I  see 
no  reason  for  restricting  the  generality  of  the 
operation  of  the  statute.  With  regard  to  section  1 
(a)  clearly  an 'action  for  an  injunction  could  be 
brought,  and  would  be  brought,  within  its  pro- 
visions, and  the  wording,  to  my  mind,  of  section  1 
(c)  tends  also  to  show  that  an  action  for  an  injunc- 
tion is  contemplated  as  one  falling  within  the 
purview  of  the  statute.  I  see,  as  I  have  said,  no 
sufficient  reason  for  restricting  the  generality  of  the 
word  **  action "  referred  to.  I  think  it  covers  the 
action  before  me,  and  it  appears  that  on  the  wording 
of  the  Act  I  have  no  discretion,  and  that  judgment 
in  substance  having  been  given  for  the  defendant  in 
this  action,  I  must  of  necessity  follow  the  statute, 
and  give  solicitor  and  client  costs,  which  I  do. 

Action  dismis'.ed,  with  costs  as  between  solicitor  and 
client. 

Solicitors,  Chester,  Mayhew,  Broome,  A  Griffiths,  for 
lansens  &  Co.,  Wakefield ;  Baker,  Lees,  &  Postlethwa^te 
for  W.  Brooke,  Town  Clerk,  Odsett. 


Feb.  25. 


O.  B.  Div.  \ 

(Wright  and  Darling,  JJ.)  J 

Kniqht  {Appellant)  v.  The  LAiraFOBT  DisTsicrr 

Dbainaqk  Boabd  {Bespondents).  (a.) 
Drainage — BaUs — Drainage  board — Classificaiion  of 
properties  in  district  according  to  amount  of  benefit 
received — Proportionate  rating — Legality  of. 

Drainage  commissioners,  who  Tiave  all  the  powers  of 
commissioners  of  sewers  in  the  levying  of  drainage 
rates,  cannot  classify  the  different  rateable  properties  in 
their  district  and  levy  proportionate  or  differential  rates 
upon  properties  in  each  class  according  to  the  supposed 
quantum  of  benefit  received  or  danger  avoided  by  the 
properties  in  that  dass  ;  but  they  must  levy  an  equal  rate 
upon  all  properties  in  their  district  which  are  benefited 
by  the  works. 

Case  stated  by  the  court  of  quarter  sessions  for 
the  county  of  Somerset. 

Two  appeals  were  brought  to  the  court  of  quarter 
sessions  against  two  rates,  being  a  special  and  general 
rate  made  by  the  Langport  Drainage  Board  on  the 
10th  of  March,  1896,  to  levy  moneys  required  by  the 
board  for  the  purposes  of,  and  pursuant  to  the 
Somersetshire  Drainage  Act,  1877  (40  &  41  Vict  c. 
xxxvi.),  and  the  appeals  were  brought  under  section 
105  of  that  Act 

The  court  of  quarter  sessions  quashed  the  rates, 
subject  to  this  case. 

(a.)  Reported  by  Sir  Sherston  Bakeb,  Bart., 
Barrister-at-Law.' 


The  appellant,  Mr.  Knight,  owns  and  oocnp«i 
certain  shop  and  house  in  the  town  and  pamk  d 
Langport  within  the  jurisdiction  of  the  Lsn^poit 
Drainage  Board  and  of  the  Somoisetshire  OcsuafB 
Commissioners,  and  it  was  in  respect  of  sndh  propo:^ 
that  the  rates  in  question  were  made. 

The  respondents  are  the  district  drainage  bosidior 
the  Langport  district  in  the  county  of  Somerset,  isd 
this  district,  with  certain  other  districts,  indndeiad 
comprises  the  whole  of  the  lands  within  the  jncii- 
diction  of  the  Somersetshire  Drainage  Commisaoooi, 
who,  together  with  the  boards  of  these  district!,  oos- 
stitute  the  drainage  authority  under  the  Act 

In  addition  to  the  powers  vested  in  the  ooiiB» 
sionersand  district  boards  under  the  Act,  therein^ 
by  section  140  of  the  Act,  vested  in  snoh  eomnih 
doners  and  district  boards  all  powers  confeticdoi 
commissioners  of  sewers  by  Act  of  Parliament,  laW| 
or  custom. 

The  rates  in  question  were  expressed  to  be  msk 
under  the  provisions  of  the  above  Act  One  of  ndk 
rates  consisted  of  a  special  rate,  amountisg  to 
£1,755  38.  8d. ;  the  other  of  a  general  rate  auoantisg 
to  £877  lis.  lOd. ;  and  in  accordanoe  with  the  pn- 
visions  of  the  Act  the  special  rates  were  lefnUi 
by  the  commissioners  and  district  boards  for  thi 
purpose  of  defraying  the  expenses  of  any  impfois- 
ments  in  existing  works,  or  che  constructaon  of  nev 
works,  and  form  a  tax  upon  owners.  Alltheote 
rates  leviable  by  these  bodies  are  general  itAm,  tai 
form  a  tax  upon  occupiers. 

The  expenses  in  respect  of  which  the  two  nta 
were  made  were  lawfully  incurred  by  the  oomsssp 
sioners  and  the  board  respectively  in  respect  of  tbe 
drainage  of  the  Langport  district,  as  authorized  If 
the  Act,  and  the  property  of  the  appeUant  apA 
which  a  portion  of  such  rates  has  Men  ekuffi 
comes  within  an  area  deriving  benefit,  and  ii  then- 
fore  lawf ullv  rateable. 

The  appellant  objected  to  the  rates  on  the  grossi 
that  instead  of  his  property  being  rated  eqailtf 
with  all  other  rateable  property  within  the  Lugpol 
district,  the  respondents  have  levied  a  diffBnoti|L 
rate  and  have  rated  the  appellant  at  a  higher  n!sis 
proportion  to  the  greater  benefit  reoeiral  by  nA 
property. 

The  ^principle  adopted  by  the  Langport  bosidis| 
the  mode  of  levying  within  their  district  the  m^mA  \ 
and  general  rates  (including  the  rates  now  in  question  i 
made  in  pursuance  of  the  Act,  is  as  follows : 

The  net  annual  value  of  the  various  laodi  oc 
properties  as  assessed  to  the  poor  rate  in  the  peziA , 
is  taken  as  the  basis  of  the  value  of  such  Isadist' 
properties  for  the  purpose  of  apportioiiiDg  fti 
drainage  rates.  The  board  have  divided  the  diffei^ 
rateable  properties  in  their  district  into  three  dsM^ 
which  are  relatively  formed  and  arranged  upon  Ai 
principle  of  proportionate  benefit  reeeivea  anddsaWj 
avoid^  by  the  properties  contained  in  each  dssi  tf  i 
virtue  of  the  above  Act,  and  a  proportianats  or 
differential  rate  is  levied  in  each  of  the  three  oImm 
respectively.  The  district  board  have  distribated  fti ' 
ratepayers  into  these  three  classes  according  to  ttii 
qiMntum  of  supposed  benefit  received  and  daag^  '■ 
avoided  by  each  individual  ratepayer  in  the  drahagi ; 
district. 

The  two  rates  were  ordered  by  the  Langport  bosn 
to  be  levied  in  the  several  classes  as  follows : 

Special  Bate— Class  1,  28. ;  dass  2,  Is.  4d. ;  dsfl^ 
8d.  in  the  £  respectively. 

General Bate--Class  1,  Is,;  dass  2,  8d.;  oImiS» 
4d.  in  the  £  respectively.  .   | 

The  appellant's  property  was  placed  in  oIasb  lii  | 
both  the  special  and  general  rates,  and  was  nW  | 
accordingly  at  the  highest  scale— namaly,  at  91.  i^ ; 
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the  £  as  for  the  special  rate,  and  at  Is.  in  the  £  as 
for  the  general  rate. 

The  appellant  contended  that  the  respondents  had 
acted  contrary  to  law  in  adopting  the  above  system 
of  dassifioation  and  differential  rating,  and  alleged 
that  the  respondents  had  no  power  to  levy  in  their 
district  any  rate  other  than  an  equal  rate  upon  all 
the  property  benefited  by  the  Act,  and  that  if  the 
disttict  were  divided  individual  ratepayers  in  the  same 
ana  could  not  be  placed  in  the  different  classes 
hecaose  of  the  supposed  different  quantum  of  benefit 
received. 

The  respondents  contended  that  the  above-men- 
tioiied  principle  of  classification  and  proportionate  or 
££Berential  rating  was  lawful,  and  was  in  accordance 
vith  the  powers  of  the  respondents. 

The  quarter  sessions  being  of  opinion  that  in  thus 
dassifying  the  different  lands  or  properties  within 
their  district  and  levying  a  proportionate  rate  the 
xespondents  had  acted  contrary  to  law,  quashed  the 
two  rates,  subject  to  a  case  for  the  opinion  of  the 
court. 

If  the  court  should  be  of  opinion  that  the  above 
dedtion  of  the  court  of  quarter  sessions  in  favour 
(tf  the  appellant  is  right,  then  the  order  of  quarter 
•enioDS  is  to  stand;  otherwise  such  order  is  to  be 
qasshed. 

Foote,  Q,C.  {Oarland  with  him),  for  the  respon- 
dents (the  drainage  board). — The  point  here  is 
whether  the  commissioners  are  bound  to  rate  all 
equally,  or  whether,  they  can  divide  people  into 
ciisses,  as  they  have  done,  according  to  the  sup- 
posed benefit  derived  from  the  works ;  and  that  point 
hu  not  been  expressly  decided,  though  there  are 
dida  in  the  authorities  which  point  in  both  directions. 
On  the  oldest  Act  on  the  subject,  the  23  Hen.  8,  c.  5, 
it  has  been  decided  that  lands  or  tenements  ought  to 
he  rated  to  the  sewers  rates  according  to  the  value 
ttf  the  lands.  Our  contention  now  is  that  the  proper 
aiode  of  rating  in  respect  of  these  drainage  rates  is 
aeeording  to  the  quantum  of  benefit  received.  In 
Bow  V.  Smithy  9  Mod.  94,  the  Lord  Chancellor  said 
Ihe  right  mode  of  assessing  lands  was  to  assess  them 
'*  according  to  the  danger  they  lie  in."  The  judg- 
ment of  Lord  Tenterden  in  Hex  v.  Commissioners  of 
Sewers /or  the  Tower  Hamlets t  9  B.  &  C.  517,  supports 
the  same  view.  To  carry  out  that  case  section  14  of 
the  Sewers  Act,  1833  (3  &  4  Will.  4,  c.  22),  was 
passed.  The  canes  we  chiefly  rely  upon  are  Soady  v. 
Wiluin.  3  A.  &  £.  248.  and  The  Metropolitan  Board  of 
W</rk8  V.  The  Vauxhall  Bridge  Co.,  5  W.  R.  711,  7  E. 
*B.  964.  In  Soadi/  v.  Wilson,  Lord  Denman,  C  J., 
who  delivered  the  judgment  of  the  court,  said  that 
tile  doctrine  rests  on  the  principle  that  everyone 
whose  property  derives  benefit  from  the  works  of  the 
commiasioners  may  be  assessed  to  the  rates  they 
impose."  In  The  Metropolitan  Board  of  Works  v, 
Vauxhall  Bridge  Co,  Lord  Campbell,  C.J.,  who 
delivered  the  considered  judgment  of  the  court,  said  : 
**  Prima  facie,  assessment  under  a  sewers  rate  must 
ftave  regard  to  the  benefit  which  the  property  derives 
from  the  sewers;  and  property  which  derives  no 
benefit  from  the  sewers  is  not  liable  to  be  assessed.*' 
In  lUq,  V.  Head  and  the  Metropolitan  Board  of  Works ^ 
3  B.  &  S.  419 ;  8.  c.  Reg.  v.  Metropolitan  Board  of 
Wurki,  11  W.  B.  339,  the  question  was  only  as  to  a 
temporary  and  accidental  user  of  land,  and  Cock- 
bum,  C.J.,  adopted  the  doctrine  laid  down  in  Callis 
on  Sewers,  and  the  view  of  that  doctrine  as  applied 
m  the  Vauxhall  Bridge  case.  The  last  case  I  refer  to 
is  that  of  Few  v.  Tfie  Metropolitan  Board  of  Works,  13 
W.  B.  580,  6  B.  &  8.  235,  in  which  the  considered 
iodgmeDt  of  the  oourt  was  delivered  by  Blackburn, 
I.,  who  said  that  thongh  they  were  not  bound  by  the 


opinion  expressed  in  the  Vauxhall  Bridge  ccue,^  as  it 
was  extra-judicial,  they  were  reluctant  to  decide  in 
opposition  to  it.  These  cases  show  that  though  the 
commissioners  may  not  be  bound  to  rate  in  this  way, 
still,  if  they  do  so  it  is  not  illegal. 

B.  Wallace,  Q.Q.  {Rowland  Roberts  and  F.  E. 
Weatherly  with  him  J,  for  the  appellant. — No  case  can 
be  cited  within  the  last  hundred  years  which  supports 
the  contention  of  the  respondent  in  this  case.  It  is 
true  there  are  some  dicta  in  some  of  the  oases  which 
may  be  construed  as  not  opposed  to  that  view ;  but 
they  are  merely  dicta.  Soady  v.  Wilson  has  been 
relied  upon,  but  that  case  has  been  explained  in  St, 
Kaiherine's  Dock  Co.  v.  Biggs,  10  Q.  B.  641,  where  the 
view  taken  of  Soady  v.  Wilson  was  that  it  turned  upon 
the  kind  of  benefit  received  and  not  upon  any  quantum 
of  benefit.  The  case  of  the  Vauxhall  Bridge  Co.  does 
contain  an  opinion  in  favour  of  this  differential  mode 
of  rating,  but  it  is  admittedly,  and  has  been  so 
treated  as,  an  extra-judicial  opinion,  not  binding  as  a 
decision  upon  this  court.  It  is  explained  in  the  later 
case  of  Reg,  v.  Head.  Then  the  question  was  con- 
sidered in  the  more  recent  case  of  Griffiths  v.  TJie 
Longdon  Drainage  Board,  19  W.  B.  1162,  L.  B.  6 
Q.  B.  738,  where  Blackburn,  J.,  speaking  of  the 
Sewers  Act  (32  Hen.  8,  c.  5),  says  that  that  Act  has 
always  received  the  construction  that  the  rate  is  to  be 
levied  upon  those  who  are  benefited  by  works  accord- 
ing to  the  value  of  their  properties.  These  cases  all 
show  that  the  question  really  is  benefitor  no  benefit,  and 
not  the  quantum  of  benefit  received  by  any  individual 
in  respect  of  his  property.  The  decision  of  the  quarter 
sessions  was  therefore  right,  and  ought  to  be  affirmed. 

Foote,  Q.C.,  replied. 

WaiaHT,  J. — ^The  proposition  which  has  been  con- 
tended for  on  behalf  of  the  drainage  board  is  one 
which,  if  it  had  been  well  founded  in  law,  would  have 
found  authoritative  expression  in  cases  decided  a 
long  time  ago.  It  is  a  proposition  which  would 
involve  very  great  interference  with  the  primd  facie 
quality  of  the  incidence  of  rates  in  respect  of  private 
interests.  It  Would  involve  complicated  inquiries 
and  decisions  as  to  the  extent  of  the  benefit  derived 
by  one  property  as  compared  with  another ;  and  the 
difficulty  of  working  out  appeals  against  rates  based 
on  any  such  principle  would  have  been  almost  in- 
superable. I  can  hardly  think  that  any  such  pro- 
position as  that  can  have  existed  without  attention 
having  been  called  to  it,  and  without  its  having  been 
familiarly  known  to  the  great  lawyers  who  have  been 
engaged  in  cases  of  this  kind.  I  can  see  no  one  clear 
or  satisfactory  authority  in  favour  of  the  contention. 
The  only  authority  that  seems  to  me  to  be  at  all 
seriously  in  favour  of  it  is  The  Metropolitan  Board  of 
Works  V.  The  Vauxhall  Bridge  Co.  There  an  opinion 
was  expressed,  admittedly  an  extra-judicial  opinion, 
but  an  opinion  by  very  great  authorities  on  questions 
of  this  kind;  but  to  my  mind  the  opinion  which 
they  expressed  was  not  an  opinion  which  carries  Mr. 
Foote's  contention  as  far  as  he  requires.  I  should 
myself  have  doubted  whether  the  judges  in  that  case 
meant  to  say  more  than  that  according  to  the 
established  law  of  sewers  commissioners,  lands  could 
only  be  rated  which  were  benefited  by  the  sewerage 
works;  and  further  it  seems  to  me  that  whatever 
was  said  in  that  case  was  said  in  relation  to  the  effect 
of  a  special  Act,  which  provided  that  due  effect  should 
be  given  to  reductions  or  allowances  in  relation  to  the 
rates,  to  say  nothing  whatever  of  specially  high 
assessments  based  upon  special  interests  and  the 
exclusion  of  fioods.  Besides  being  an  opinion  extra- 
judicial, and  besides  being  ambiguous  and  based  on  a 
special  Act,  it  is  open  to  the  further  observation  that 
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in  the  case  of  Few  ▼•  The  Metropolitan    Board  of 
Works  t  decided  in  1865,    the  court,    although  they 
ezpresaed  the  view  that  the  judges  in  what  they  said 
in  the  Vauxhall  Bridge  cctae  spoke  in  the  sense  for 
which  Mr.  Foote  contends,  yet  they  did  express  the 
yiew  that  that  extra-judicial  expression  of  opinion  in 
the  Vauxhall   Bridge   case  was  one  which  did   not 
represent  the  law  as  the  judges  in  the  case  of  Pew  ▼. 
Metropolitan  Board  of  Works  themselyes  understood 
the  law;  but  in  deference  to  the  authority  of  the 
judges  who  decided  the    Vauxhall  Bridge  case,  they 
did  not  expressly  overrule  it,  or  expressly  say  that 
they  disagreed  with  it,  because  they  had  another  way 
of  getting  over  the  difficulty,  which  other  way  they 
adopted.      One  of  the  very  same   judges— namely, 
Blackburn,  J.,  who  in  1865  intimated  his  doubts  as 
to  the  dictum  in  the   Vauxhall  Bridge  case,  and  who 
had  his  attention  called  to  the  matter  in  1871,  in  the 
case  of  Griffiths  v.    Longdon  Drainage  Board,  laid 
down  the  law — obiter,  it  is  true— but  still  in  terms 
inconsistent  with  the  contention  of  the  respondents  in 
this  case ;  and  he  laid  it  down  as  I  believe  it  should 
always  have  been  understood,  that  the  rule  is  that 
in   the  case  of   these  rates    made  by  sewers  com- 
missioners   only    those    can    be    rated    who    derive 
benefit  from  the  works.     That  is  a  rule  very  different 
from  what  the  respondents  in  this  case  are  contend- 
ing, which  is  that  within  the  district  the  commis- 
sioners may  rate  individual  properties  according  to 
the  proportion  in  which  they  derive  benefit  from  the 
works.    I  come  to  the  conclusion,  therefore,  on  the 
authorities  that  the  contention  of  the  respondents 
fails,  particularly  having  regard  to  the  fact  that  in 
Reg,  V.  Head,  Grompton,  J.,  goes  out  of  his  way  to 
say  that  he  was  not  a  party  to  the  extra-judicial 
opinion ;  and  Gockburn,  0.  J.,  to  my  mind  says  that 
aU  he  meant  was  to  repeat  the  doctrine  of  Gallis  on 
Sewers,  which,  stated  simply,  is  that  no  person  oould 
be  rated  for  these  rates  unless  he  got  benefit  from  the 
works.    He  did  not  mean  to  say  that  the  rate  should 
be  according  to  the  benefit ;  and  Callis  certainly  does 
not  say  that  the  land  is  to  be  rated  in  proportion  to 
the  benefit. 

I  ought  also  to  refer  to  section  14  of  the  Sewers 
Act,  1833  (3  &  4  Will.  4,  c.  22).    I  do  not  think  that 
it  gives  us  much  help  in  deciding  this  case,  but  I 
refer  to  it  because  it  may  be  that  these  commis- 
sioners would  wish  to  proceed  under  that  Act  if  they 
find  that  the  view  which  I  am  expressing  in  this 
case  is  one  which  must  govern  their  actions  apart 
from  the  Act  of  1833.    I  very  much  doubt  whether  it 
is  competent  for  them,  under  that  Act,  3  &  4  Will.  4, 
c.  22,  s.  14,  to  constitute  special  districts  by  taking 
out  individual  properties  here  and  there,  and  making 
eome  of  them  into  special  districts,  according  to  the 
height  they  may  stand  above  the  marsh.    If  we  look 
closely  at  section  14,  we  see  that  it  is  directed  to  a 
state  of  things  that  was  well   known,   or    became 
well  known  later — ^namely,  the  constitution  of  what 
were   called   special    drainage   districts  —  that   is, 
districts  in  which  the  local  expenditure  was  to  be 
raised  for  the  purpose  of  the  special  district  by  a  fund 
levied  in  the  special  district  and  expended  in  the 
special   district.     I   do  not  see  how  it  would   be 
possible  to  work  out  a   levy   and  expenditure  of 
moneys  for  sewerage  purposes  within  a  complicated 
and  artificial  district  composed  of  isolated  properties 
within  any  given  area,  separated  from  each  other  by 
other  properties  in  the  way  in  which  it  would  be 
necessary  to  do  it  if  any  benefit  were  to  be  obtained 
by  adopting  and  applying  section  14  of  the  Act  of 
1833.    It  seems  to  me  that  it  is  impossible  to  do 
complete   justice   in    all    individual    cases    in   this 
matter ;  and  that  all  that  can  be  done  is  to  consti- 
tute districts  within    which  the    principle    can   be 


applied,  so  that  each  of  such  districts  derives  mm 
or  less  benefit  from  the  operations  in  qiifiBiaoD,ai 
distinguished  from  dealing  with  individual  cases.  I 
think  therefore  that  the  justices  were  right. 

Darling,  J. — I  am  of  the  same  opinion,  and  ia 
giving  this  decision  we  are  plainly  deciding  contrary 
to  what  was  the  opinion  of  the  court  in  the  Faiukli 
Bridge  case.    I  do  not  quite  agree  that  that  opioioii 
was  ambiguous.     I  think  it  means  what  the  drains^ 
board  have  here  contended  for,  and  I  am  fortifiiedin 
that  opinion  by  finding  that  Crompton,  J.,  when  be 
came  to  consider  the  matter,  found  he  was  wrong  in 
the  doctrine  to  which  he  appeared  to  have  given  his 
assent,  and  did  his  best  to  withdraw  from  responsi- 
bility for  that  judgment  by  saying  that  he  had  not 
been  in  court  all  the  time.    That  case  is  hardly  bind- 
ing, and  cannot  in  fact  be  binding  on  this  coort, 
because  the  opinion  there  expressed  is  admitted  to  be 
extra-judicial  so  far  as  that  particular  point  is  con- 
cerned.   The  same  remark,  it  appears  to  me,  apptiei 
to  the  observations  of  Blackburn,  J.,  in  Griffiths  t. 
Longdon  Drainage  Board,  where  he  says :  **  Bat  thsse 
objections  seem  to  me  quite  untenable,  for  the  Sewan 
Act,  32  Hen.  8,  c.  3,  has  always  received  the  con- 
struction that  the  rate  is  to  be  levied  upon  those  who 
are  benefited  by  works  according  to   the  valoe  of 
their    properties."      Those    observations^   wrae  not 
necessary  to  the  decision  of   that  partionlar  cue, 
which  turns  upon  other  points,  and  the    Vanxkail 
Bridge  case  is  not  therefore  disposed  of  by  a  conrt  of 
adequate  jurisdiction,  as  was  contended,  and  as  wodd 
have  been  the  case  if  those  reniarks  of  Blackbaro,  J., 
had  been   necessary  to  the  decision  of    Griffiths  t. 
The  Longdon  Drainage  Board.     So  far  as  one  can  8e^ 
the  principle  which,  I  take  it,  was  laid  down  in  the 
Vauxhall  Bridge  case  was  not  commonly  act-d  npoo 
before  or  aince  that  time,  and  to  act  upon  it  would  bs 
a  very  difficult  and  complicated  matter.     Therefore  I 
am  content  to  leave  the  law  as  I  find  it,  saying  that 
the    Vauxhall  Bridge  case  is  not  binding  upon  this 
court. 

Order  of  quarter  sessions  affirmed  ;  Uave  to  appeal. 

Solicitors  for  the  appellant,  Oeare,  Sow,  <fc  Pea«,for 
Hill  <fc  Son,  Langport. 

Solicitor  for  the  respondents,  LoucJi,  for  Lituek  * 
Poole,  Langport. 
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Probate.  )  ^^  ^'  ^'  " 

Cadell  and  Another  v.  Wilcocks  and  Othbbs.  («.) 

Probate  —  Limited    power    of  appointment — Will  is 

exercise  of  power — Subsequent  wills ^ No  clatrn  ^ 

re&ocation. 

A  testatrix  made  a  will  in  1890,  in  which  (inter  ali«] 
she  exercised  a  limited  power  of  appointment  undtr  kr 
father* s  will.  She  made  a  second  will  ia  1894,  o*^* 
third  will  in  1895,  neither  of  which  contained  wurds^f 
revocation  nor  any  t^jcecation  of  the  limited  power  ^ 
appointment.  Otherwise  each  of  tlie  later  wills  irf 
with  the  whole  of  the  testator's  property,  so  that  the  l^Sk. 
will  wa^  revoked  by  the  1895. 

Held,  tliat  the  wills  of  1890  and  1895  mosffekA 
admitted  to  probate. 

Hearing  of  probate  action  before  the  court  ilwU. 

The  plaintiffs,  executors  of  Mrs.  Lucy  Biddalik 
widow,   deceased,  claimed  probate  of    three  ^'^^^ 

(a.)  Reported  by  J.  Gerakd  LAnra, 
rister-at-Law. 
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ffleniAzy  documents — viz.,  a  will  dated  the  26th  of 
April,  1890,  which  contained  an  exercise  of  a  power 
of  appointment  amongst  her  children  oyer  £4,000 
under  the  will  of  her  father ;  a  will  dated  the  5th  of 
July,  18^,  dealing  with  the  whole  of  her  property, 
but  not  exprasly  purporting  to  be  in  exercise  of  the 
nid  power;  a  similar  will  dated  the  5th  of  Sep- 
teiDber,  1895. 

The  defendants,  Anne  A.  W.  Wilcocks,  Middleton 
Biddulph,  Assheton  Biddulph,  and  Lucy  Biddulph 
Coldoogh,  a  grand-daughter  of  the  deceased  and  an 
xaftut,  by  her  Ruardian  ad  litem,  asked  that  the  third 
inll  only  should  be  admitted  to  probate;  and  the 
fint  three  defendants,  who  appeared  separately  from 
tfie  last,  alleged  undue  execution  of  all  three  doou- 


Bargrave  Deane,  Q.C.^  and  Barnard,  for  the  plain- 
tiiEs,  rof erred  to  Methuen  v.  Methuen,  2  Phillim.  416, 
it  p.  426;  Lemage  ▼.  Ooodban,  la,  £.  1  P.  &  D.  57, 
14  W.  E.  Prob.  Dig.  21 ;  In  the  Goods  of  MtrriU,  1 
Bw.  &  Tr.  112,  7  W.  K.  Div.  Dig.  9;  Hughes  v. 
Twmer,  4  Hagg.  Ecc  30,  at  p.  71. 

Inderwidc,  Q.C,  and  Priestley,  for  the  defendant 
L  B.  Colclough,  cited  also  Jones  y.  Tucker,  2  Mer. 
533 ;  Andrews  ▼.  Emmett,  2  Bro.  Ch.  Gas.  297 ;  Nannock 
▼.  Horton,  7  Ves.  391 ;  Sotheran  ▼.  Dening,  20  Ch.  D. 
99,  31  W.  B.  Dig.  227 ;  In  re  Kingdon,  Wilkins  v. 
Bryer,  34  W.  E.  634,  32  Ch.  D.  604;  Foulkes  v. 
WilUams,  42  Ch.  D.  93,  37  W.  R.  Dig.  137. 

Lambert  Bond,  for  the  other  defendants. 

Deane,  Q.C.,  in  reply. 

Cur,  adv.  vult, 

Dec.  7. — Jeune,  p.,  read  the  following  judgment : 
The  question  in  this  case  is,  Which  of  the  three  wills, 
Blade  respectiyely  on  the  26th  of  April,  1890,  the  5th 
of  Jnly,  1894,  and  the  5th  of  September,  1895,  by  the 
testatrix,  Mrs.  Lucy  Biddulph,  should  be  admitted  to 
probate?      The    father   of    the    testatrix,    Bobert 
BickentalFe,  left  £16,000  among  his  four  daughters  in 
equal  shares  for  life,  with  power  of  appointment  to 
each  of  Uiem  by  will  amongst  her  children,  and  in 
defaolt  of  appointment  to  her  children  equally.     At 
tiie  time  of  the  will  of  1890  the  testatrix  had  two 
danghtera — Anne,  then  married,  and  Gertrude,  then 
single,   and  three  sons — Middleton,  Assheton,  and 
Franc      By  the  will  of   1890  the   testatrix,    after 
raroldng  all  previous  wills,  gave  her  daughter  Gkr- 
tmde  the  aum  of  £4,000  absolutely  for  her  sole  use 
and  bcmefit,  describing  it  as  ''being  the  sum  left  to 
me  by  the  will  of  my  father  the  late  Bobert  Bicker- 
stofEa."     She  then  bequeathed  £50  to  her  steward 
Finton  McDonald  and  the  residue  of  her  property  to 
ber  fire   chUdren  equally,  and  appointed  her  sons 
Hiddleton  and  Assheton  executors.    It  was  agreed 
in   argument   before    me    that    this   was  a    good 
execution  by  the  testatrix  of  the  limited  power  of 
appointment  vested  in  her  by  the  will  of  her  father. 
Between  the  wills  of  1890   and  1894  the  daughter 
Gertrude  married  Mr.  Nevill  Cadell,  and  I  under- 
stand that  tiie  sons  Middleton  and  Assheton  received 
a  benefit  under  the  will  of  an  uncle,  the  testatrix's 
brother.   By  her  will  of  1894  the  testatrix  bequeathed 
to  her  daughter  Gertrude  "  the  sum  of  £4,000  for  her 
awn  abeolnte  use  and  benefit  and  to  dispose  of  as 
die  may   think  fit."      She  then    gave  £50  to    her 
rteward  Findon  M'Donald  and  the  residue  of   her 
poperty  to  her  children  Franc  and  Gertrude  equally, 
nd  appointed  Franc,  Gertrude,  and  the  said  NevUl 
Sbdeli  executors.    Between  the  wills  of   1894  and 
1895  Franc,  the  son  of  the  testatrix,  and  also  the 
teward  died.    A  letter  of  the  testatrix  containing  her 
Dstnictiona  for  the  will  of  1895  was  produced  to  me. 


but  I  do  not  think  it  material.  By  the  will  of  1895 
the  testatrix  made  a  bequest  to  her  daughter  Ger- 
trude in  these  terms — '*  All  the  property,  real,  free- 
hold, or  personal,  wheresoever  situate  of  which  I  may 
die  seised  or  possessed  for  her  own  absolute  use  and 
benefit  and  to  dispose  of  as  she  may  think  fit"  ;  and 
gave  the  same  in  case  of  her  daughter  predeceasing 
her  to  her  daughter's  husband,  Nevill  Cadell,  and 
appointed  her  daughter  and  Mr.  Cadell  executrix  and 
executor.  Neither  the  will  of  1894  nor  the  will  of 
1895  contained  any  words  of  revocation ;  and  it  was 
admitted,  for  the  purposes  of  the  argument  before 
me,  that  neither  the  terms  of  the  will  of  1894  nor 
those  of  the  will  of  1895  were  sufficient  to  effect  a 
valid  execution  of  the  limited  power  of  appointment 
vested  in  the  testatrix. 

I  think  that  this  case  is  governed  by  the  familiar 
principle  of  law  stated  in  Williams  on  Executors,  9th 
ed.,  p.  138,  and  approved  by  Lord  Penzance  in 
Lemage  v.  Ooodhan  that  the  mere  fact  of  making  a 
subsequent  testamentary  paper  does  not  work  a 
total  revocation  of  the  prior  one  unless  the  latter 
expressly  or  in  effect  revoked  the  former,  or  the  two 
be  incapable  of  standing  together ;  and  if  a  subse- 
quent testamentary  paper,  whether  will  or  codicil,  be 
partially  inconsistent  with  one  of  earlier  date,  then 
such  latter  instrument  will  revoke  the  former  as  to 
those  parts  only  where  they  are  inconsistent.  In  this 
case  there  was  clearly  no  express  revocation,  in  whole 
or  in  part,  of  the  will  of  1890  by  either  the  will  of 
1894  or  the  will  of  1895.  I  assent  to  Mr.  Inder- 
wick*s  contention  that  had  there  been  a  geneial 
clause  of  revocation  in  either  the  will  of  1894  or  that 
of  1895  it  would  have  revoked  the  whole  will  of  1890, 
including  the  execution  of  the  power  contained  in  it. 
The  opinion,  indeed,  of  the  delegates  in  the  case  of 
Hughes  v.  Turner,  if  correctly  reported,  would  appear 
to  be  to  the  effect  that  a  clause  of  revocation  per  se 
does  not  revoke  the  portion  of  an  earlier  will  which 
has  executed  a  power ;  and  In  the  Goods  of  Merritt 
and  In  the  Goods  of  Joys,  4  Sw.  &  Tr.  214,  9 
W.  B.  Prob.   Dig.   7,    Sir  Cresswell  Cresswell  ex- 

Sressed  a  similar  opinion.  It  might  be  considered 
oubtful  whether  the  case  of  Sotheran  v.  Dening  in 
the  Court  of  Appeal  overruled  those  authorities 
because  weight  was  given  to  the  conrideration  which 
arose  in  that  case,  thett  by  virtue  of  the  27th  section 
of  the  Wills  Act  a  general  bequest  operated  on  the 
subject-matter  of  the  power  of  appointment,  and  so 
strcmgthened  the  evidence  in  favour  of  an  intention 
to  revoke  its  previous  execution.  But  in  In  re  Kingdon 
the  question  of  revocation  by  a  general  revocatory 
clause  arose  simpliciter,  there  being  no  subsequent 
provision  relating  to  the  subject-matter  of  the  power 
in  question,  and  Kay,  J.,  acting  on  the  authority  of 
Sotheran  v.  Dening,  held  that  a  will  executing  a  power 
was  revoked  in  toto  by  general  words  of  revocation  in 
a  subsequent  will.  The  effect  of  K^y,  J.'s,  decision 
is,  I  venture  to  think,  that,  on  this  point  of  law, 
common  sense  at  last  prevailed.  I  cannot  under- 
stand why  express  words  revoking  all  previous  wills 
should  be  supposed  to  spare  an  execution  of  a  power 
contained  in  one  or  more .  of  them  from  the  fate 
infitcted  on  all  the  rest  of  their  contents.  But  in  the 
present  instance  there  are  no  express  words  to  revoke 
the  wiU  of  1890. 

Next,  is  there  anything  in  the  wills  of  1894  or  1895 
inconsistent  with  the  execution  of  the  power  in  the 
will  of  1890,  or,  in  other  words,  is  there  anything 
that  by  implication  effects  a  revocation  of  that 
execution  ?  It  is  not  necessary  to  consider  whether, 
if  the  power  of  appointment  in  this  case  had  been 
general,  and  not  as  it  was,  limited,  the  general 
bequest  in  the  wills  of  1894  and  1895  would  have 
been  not  only  by  virtue  of  the  27th  section  of  the 
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Wills  Act,  effeotaal  to  execute  the  power,  but  also 
sufficient  to  revoke  a  previous  execution  of  it.  It  is, 
I  think,  clear  that  these  general  words  of  bequest, 
which  do  not  execute  the  limited  power,  as  the  27th 
section  of  the  Wills  Act  has  no  application,  cannot 
revoke  or  affect  its  previous  execution.  The  wills  of 
1890  and  1895  can,  therefore,  stand  together,  and, 
subject  to  proof  in  common  form,  there  should  be 
probate  of  both  of  them.  The  will  of  1894  I  regard 
as  revoked  by  that  of  1895,  as  both  wills  profess  to 
deal  with  the  whole  of  the  testatrix's  own  property. 

Solicitors  for  the  plaintiffs,  Clarke  S:  BlundelU 

Solicitors  for  the  defendants  Wiloocks  and  others, 
Boxall  &  BoxalL 

Solicitor  for  the  defendant  Coldough,  E,  E.  Crump, 


Prob.  Div.  &  Adm.  Div.  )  ,       nA 

Admiralty.  .  j  J*"^'  2^. 

**  The  Knight  op  St.  Michael."  (a.) 

Marine  insurance — Policy  on  freight— Loss  by  fire — 
Meaning  of  general  worcU  **  all  other  loaaea  and  mw- 
fortunes" 

A  portion  of  a  cargo  of  coal^  the  freight  on  which  was 
insured  against  loss  by  fire,  and  also  against  **  oM  otiier 
perils,  losses,  and  misfortunes  that  have  or  shall  corns  to 
the  hurt,  detriment,  or  damage  of  the  subject-matter  of 
the  aforesaid  subject-matter  of  insurance,  or  any  part 
thereof,**  having  become  heated  during  the  course  of  the 
voyage,  on  which  freight  was  insured,  was  discharged 
and  sold  at  an  intermediate  port,  where  the  master, 
having  discovered  tJie  heating  of  the  cargo,  had  put  in 
for  the  geiieral  safety  of  the  ship,  freight,  and  cargo, 
None  of  the  cargo  had  been  on  fire,  and  the  portion  sold 
fetched  the  price  of  sound  coals,  less  the  expenses  of  dis^ 
charging  and  an  allowance  for  damage  by  handling. 

The  shipowners  claimed  from  the  underwriters  for  a 
loss  of  their  freight  on  the  portion  of  cargo  so  discharged 
and  sold  ;  and  it  was  agreed  tliat  the  underwriters  would 
not  rely  on  the  defence  that  the  ship  was  unseaworthy,  or 
that  the  condition  of  the  cargo  improper, 

Htld,  that  the  shipowners  were  entitled  to  recover  the 
loss  of  freight  claimed  as  a  partial  loss  under  the  policy. 

This  was  a  special  case  stated  by  agreement  in  an 
action  instituted  on  behalf  of  Robert  L.  Greens hields, 
on  behalf  of  himself  and  others,  the  owners  of  the 
ship  or  vessel  Knight  of  St,  Michael,  against  under- 
writers on  freight  by  The  Knight  of  St,  Michael,  of 
recover  a  loss  of  freight  amounting  to  £1,338  28.  4d., 
as  a  partial  loss  under  a  policy  by  which  the  freight 
of  The  Knight  of  St,  Michael  from  Cape  Town  to 
Newcastle,  New  South  Wales,  was  insured  by  the 
defendants. 

The  averments  in  the  special  case,  and  the  conten- 
tions of  the  counsel  for  the  plaintiffs  and  defendants, 
appear  from  the  judgment. 

Of  the  questious  which  the  special  case  stated  for 
the  opinion  of  the  court,  the  ooly  one  at  issue  at 
the  time  of  the  hearing  was  the  following :  Are  the 
defendants  liable  to  make  good  to  the  plaintiffs  the 
loss  of  freight  mentioned  in  the  special  case  as  a 
partial  loss  under  the  above-mentioned  policy. 

Dec.  15,  16,  n,— Carver,  Q,G,,  and  Bateson,  for  the 
plaintiffs. 

Joseph  Walton,  Q,C,,  and  Scrutton,  for  the  defendants. 

The  following  authorities  were  cited  in  addition  to 

(a.)  Reported  by  C.  P.  Jemmett,  Esq.,  Barrister- 
at-Law. 


those  referred  to  in  the  judgment :  The  Thames  oMd 
Mersey  Marine  Insurance  Co,  v.  Hamilton,  Frater,  k 
Co,,  36  W.  B,  337,  12  App.  Cas.  484;  Pirie  v.  The 
Middle  Dock  Go,,  44  L.  T.  Bep.  426,  29  W.  E.  Dig. 
202;  Phillips  on  Insurance,  ss.  1097-8,  1115;  Bon- 
drett  V.  Hentigg,  Holt  Nisi  Prius  Gas.  149;  Qorian 
V.  Rimmington,  1  Camp.  123 ;  Kidston  v.  The  Empin 
Marine  Insurance  Co,,  15  W.  B.  63,  L.  B.  1  C.  P. 
535 ;  Aitchison  v.  Lohre,  28  W.  B.  1,  4  App.  Gas.  7d5; 
The  City  Fire  Insurance  Co,  v.  Corliss,  21  WeoM 
(American)  367;  Parsons  on  Insurance,  voL  L,  p.  562; 
Ballantyne  v.  Mackinnon,  45  W.  B.  70,  [1896]  2  a  B. 
455 ;  Levy  v.  Baillie,  7  Bing.  349 ;  Stanley  v.  Tht 
IVesUm  Insurance  Co,,  16  W.  B.  369,  L.  B.  3  Ex.  71  ; 
Farnworth  v.  Hyde,  13  W.  Jl.  613, 18  C.  B.  N.  a  835. 

Car,  adv,  vuU, 

Jan.    24.— Babnes,  «J.— This'  case  raises  certsia    ; 
novel  and  interesting  questions  of  marine  insuraDoe    i 
law,  and  it  is  necessary  that  I  should  first  state  the 
facts  which    I    find,  and  upon   which  I   bate  my    | 
judgment. 

The  plaintiff  and  others,  on  whose  behalf  he  snsi, 
are  the  owners  of  the  sailing  ship  Knight  of  St, 
Michael,  On  the  1st  of  November,  1895,  she  wm 
chartered  by  the  owners  to  certain  charterers  to  oirry 
a  cargo  of  coals  from  Newcastle,  New  South  Walei, 
to  Valparaiso  at  a  freight  of  fifteen  shillings  per  ton 
payable  on  delivery.  The  plaintiff,  on  bdialf  of 
himself  and  the  other  owners,  effected  policies  of 
insurance  with  the  defendants  for  £2,500  npoQ  iiie 
freight  valued  at  £2,500  on  the  voyage  in  queskin. 
The  policies  were  in  the  usual  form,  and  the  perih 
insured  against  included  perils  "of  the  seas,  fin, 
jettisons,  and  all  other  perils,  losses,  and  mi»- 
fortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  aforesaid  subject-matter  of 
this  insurance  or  any  part  thereof." 

The  cargo,  consistmg  of  3,206  tons  of  coaL  was 
shipped  at  Newcastle  in  January,  1896,  and  the 
vessel  sailed  on  her  voyage  from  that  port  on  tbt 
1st  of  February.  On  the  2nd  of  February  it  wm 
discovered  that  part  of  the  cargo  was  hot,  and  that 
the  heat  was  increasing  rapidly ;  and  thereupon  tbs 
master,  for  the  general  safety  of  the  ship,  neigU^ 
and  cargo,  determined  to  put  into  the  port  of  Sydney. 
The  vessel  was  accordingly  headed  for  Sydney,  when 
she  arrived  on  the  4th  of  February.  Surveys  wen 
held  on  the  cargo  at  various  dates,  and  the  reports  of 
survey  set  out  in  detail  the  steps  taken  with  regaid 
to  the  carffo.  In  the  result  1,706  tons  of  coal  wen 
discharged  and  sold  upon  the  recommendation  of  the 
surveyors.  The  vessel  finally  sfuled  from  Sydney 
about  the  Slst  of  March  with  the  remaining  l.oCtt 
tons  of  coal,  which  she  delivered  at  Valparaiso.  No 
freight  was  paid  or  payable  in  respect  of  the  coal 
sold  at  Sydney,  and  the  plaintiffs  and  his  co-owim 
have  lost  that  portion  of  the  freight,  amounting  to 
£1,338  2s.  4d.,  which  otherwise  they  wonld  ban 
earned  under  the  said  charterparty. 

In  ihe  special  case  it  is  said  that  the  defendants  d» 
not  rely  on  unseaworthiness  of  ship,  or  on  improiMr 
condition  of  cargo,  as  a  defence  to  any  claim  tiM 
may  be.  If  the  action  had  been  by  the  csiga- 
owners  against  their  under ^fmters  for  the  loss  of  tks 
coal,  I  presume  that  the  claim  would  have  bees 
defended  on  the  ground  that  the  loss  was  due  to  tihi 
inherent  vice  of  the  coal ;  but  the  position  of  th» 
shipowners  wiUi  regard  to  the  freight  is  different  I 
find  that  it  was  necessary  for  the  safety  of  the  whob 
adventure  for  the  vessel  to  put  into  Sydney  ui 
discharge  the  coal  landed  there,  and  that  it  Mi 
reasonably  certain  that  if  she  had  oontinoed  on  te 
direct  voyage  the  temperature  of  the  coal  wonld  hsvt 
continued    to    rise    until,  spontaneous    oombistioB 
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ensued ;  and  that  had  she  so  continued  the  ship  and 
cargo  wonld  in  all  probability  have  been  destroyed  by 
fire.  I  further  find  that  the  coal  landed  at  Sydney 
ooold  not  have  been  reloaded  and  carried  with 
safety  to  Valparaiso,  and  was  necessarily  and  properly 
sold  at  Sydney.  I  also  find  that  no  part  of  the  coal 
was  oyer  actually  on  fire. 

The  owners  of  the  vessel,  being  the  persons  inter- 
ested in  the  freight  which  has  been  lost  by  perils 
insured  against  by  the  policies,  claim  the  right 
to  recover  directly  from  the  defendants  for  the  loss. 
The  defendants,  on  the  other  hand,  contend  that 
there  has  been  no  loss  of  freight  by  perils  insured 
against  by  the  policies,  and,  although  willing  to 
concede  that  the  freight  lost  was  sacrificed  to  avert  a 
probable  loss  by  fire,  and  therefore  should  be  made 
good  in  general  average,  they  maintain  that  they 
are  only  liable  for  the  share  to  be  contributed  in 
general  average  by  the  shipowners  in  respect  of  their 
intereat  in  the  freight. 

These  oontentions  raise  the  question  whether, 
although  no  fire  actually  broke  out  on  board  the 
veese],  the  defendants  may  be  made  directly  liable 
for  the  loss  on  the  ground  that  it  was,  in  the  circum- 
stances, due  to  the  operation  of  perils  insured  against 
and  not  merely  for  the  share  of  the  loss  which  would 
be  borne  by  those  interested  in  the  freight  if  the  loss 
should  be  adjusted  as  a  general  average  loss. 

It  was  formerly  considered,  in  case  of  a  sacrifice  of 
property  for  the  preservation  of  ship,  freight,  and  cargo 
from  losses  for  which  underwriters  would  be  liable, 
that  the  only  liability  falling  upon  the  underwriters 
of  the  property  sacrificed  was  to  contribute  their 
respective  proportions  to  the  amount  required  to 
make  good  the  loss  in  general  average ;  but  it  was 
decided  in  the  well-known  case  of  Dickenson  v.  c/ar- 
dine,  16  W.  B.  1169,  L.  K.  3  C.  P.  639,  that  under- 
writers are  directly  liable  for  a  partial  loss  of 
the  subject  insured,  occasioned  by  a  general  average 
sacrifice,  and  that  having  paid  the  assured  they 
are  entitled  to  stand  in  his  place  with  respect  to 
the  general  average  contribution.  It  was  further, 
held,  in  Price  v.  il  Ship^a  Small  Damage  Insurance 
Association,  37  W.  B.  566,  22  Q.  B.  D.  580,  that 
such  partial  loss  as  aforesaid  is  not  a  particular 
average  lr*ss.  The  distinction  drawn  by  the  defen- 
dants between  these  cases  and  the  present  is  that  in 
the  former  the  losses  were  proximately  caused  by 
perils  enumerated  in  the  policies,  the  goods  in  the 
first  case  having  been  jettisoned  in  order  to  avert  an 
existing  peril  of  the  sea,  and  in  the  second  the  ship's 
materials  having  been  cut  away  and  cast  overboard 
in  onler  to  avert  a  similar  existing  peril,  whereas  in 
the  present  case  the  defendants  contended  that  the 
loss  was  not  caused  proximately  by  an  existing  fire, 
but  by  the  steps  taken  in  consequence  merely  of  fear 
of  a  fire  breaking  out.  Oases  were  cited  to  show  that 
a  loss  caused  by  steps  taken  in  consequence  of  fear  of 
peril  and  not  to  avert  an  existing  peril  is  not  covered 
by  an  ordinary  marine  policy.  It  was  not  disputed 
that  if  fire  had  in  any  degree  actually  broken  out,  and 
the  loss  in  question  had  happened  to  avert  its  conse- 
qnences,  the  plaintiffs  could  recover  directly  from  the 
defendants. 

Now,  I  have  found  thai  fire  did  not  actually  break 
oaty  bat  it  is  reasonably  certain  that  it  would  have 
broken  out,  and  the  condition  of  things  was  such 
that  there  was  an  actual  existing  state  of  peril  of 
fire,  and  not  merely  a  fear  of  fire.  The  case  is 
peculiar,  and  not  exactly  analogous  to  that  of  any 
other  peril.  The  danger  was  present,  and  if  nothing 
were  done  spontaneous  combustion  and  fire  would 
follow  in  natural  course.  In  effect  the  concession  of 
the  defendants  admits  this,  because  they  do  not  dis- 
pBte  their  liability  for  thcf  share  of  the  loss  in  general 


average.  But  in  order  to  give  rise  to  general  average 
there  must  have  beto  imminent  danger  to  ship  and 
cargo — that  is  to  say,  real  substantial  danger.  I 
have  found  that  such  dans^er  existed  in  this  case. 
Then,  does  it  make  any  difference  that  the  fire  had 
not  actually  broken  out  ?  I  think  not  in  the  circum- 
stances. There  was  imminent  danger  of  fire,  and  an 
existing  condition  of  things  producing  this  danger, 
and  if  this  cannot,  strictly  speaking,  be  termed  a  loss 
by  fire,  it  is,  in  my  opinion,  a  loss  ejusdem  generis, 
and  covered  by  the  general  words,  "  all  other  losses 
and  misfortunes,  &c." 

This  view  is  supported  by  the  case  of  Duller  v. 
Wildman,  3  B.  &  Aid.  398,  where  a  master  of  a 
Spanish  vessel,  in  order  to  prevent  a  quantity  of 
dollars  from  falling  into  the  hands  of  an  enemy  by 
whom  he  was  about  to  be  attacked,  threw  the  same 
into  the  sea,  and  was  immediately  afterwards  captured. 
It  was  held  that  the  loss  in  that  case  was  a  loss  by 
jettison  or  by  enemies,  and  if  not  strictly  a  loss  by 
either  peril  it  was  a  loss  within  the  general  words. 
Best,  J.,  said:  *'This  loss  comes  within  the  general 
words  of  the  policy.  The  use  of  these  words  is  to 
enlarge  the  construction  of  the  terms  by  which  par- 
ticular losses  are  before  mentioned,  and  to  extend  them 
to  cases  coming  very  near  but  not  precisely  within  the 
specified  losses.  Thus  one  of  the  losses  particularly 
specified  is  a  loss  by  enemies.  If  there  had  been  no 
general  words,  the  loss  by  enemies  might  be  said  only 
to  include  an  actual  taking  or  destruction  by  the 
hand  of  the  enemy  (although  it  may  be  observed  that 
such  a  loss  would  fall  within  the  words,  takings  at 
sea,  men-of-war,  letters  of  mart  and  countermart) ; 
the  general  words,  however,  afford  a  complete  answer 
to  such  an  argument,  by  including  all  losses  which 
are  the  consequences  of  justifiable  acts  done  under  the 
certain  expectation  of  capture  or  destruction  by 
enemies.  The  loss  in  the  present  ceise  is  the  conse- 
quence of  one  of  those  justifiable  acts.''  In  further 
support  of  this  view  I  may  refer  to  the  judgment  of 
Kelly,  C.B.,  in  Stanley  v.  27ie  Western  Insurance  Go,, 
16  W.  B.  369,  L.  B.  3  Ex.  71 ;  Porter's  Insurance 
Law,  2nd  ed.,  p.  123 ;  the  Canadian  cases  of  McOibbon 
V.  Queen  Insurance  Oo,,  10  Lower  Canada  Jurist  227  ; 
Harris  v.  The  London  and  Lancashire  Fire  Insurance 
(Jo,,  10  Lower  Canada  Jurist  268;  and  the  case  of 
NoheVs  Explosive  Co,  v.  Jenkins  &  Co.,  1  Com.  Cas.  436, 
45  W.  B.  Dig.  147. 

I  am  therefore  of  opinion  that  the  defendants  are 
liable  directly  to  make  good  to  the  plaintiff:!  the  loss 
of  freight  as  a  partial  loss  under  the  policies.  I  may 
add  that  the  case  does  not  raise,  and  I  am  not  asked 
to  determine  any  question  as  to  the  right  of  the 
defendants  to  deduct  in  settling  the  loss  the  amount 
which  the  plaintiff  and  his  co-owners,  as  owners  of 
the  ship,  are  liable  to  contribute  in  general  average 
towards  the  loss  of  freight. 

Solicitors  for  the  plaintiffs,  Bateson,  Warre,  <fr 
Wimshurst, 

Solicitors  for  the  defendants,  /////,  Dickenson,  & 
Co, 
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Vn'bfi  OTouiuil. 

{From  the  Court  of  Appeal,  New  Zealand,) 

March  5. 
Egolbs  and  Others  v.  Mills  and  Others,  (a.) 

Lease — Landlord  and  tenant — Gouenant — Specific  devise 
of  lease — Burden  of  covenant^ Residuary  legatee — 
Liability  of  lessor* s  estate. 

By  a  deed  doled  the  2nd  of  September y  1868,  a  lessor 
covenanted  as  follows  :  **  The  lessor,  his  Imrs  or  assigns, 
willy  at  his  or  their  own  expense,  on  or  before  \st  day 
of  September,  1869,  completely  finish  laying  down  in 
good  English  grass,  and  in  accordance  with  the  rules  of 
good  husbandry,  the  1,000  acres  which  the  lessor  has 
already  commenced  laying  down  in  English  grass,** 

This  covenant  was  followed  by  a  declaration  at  the  end 
of  the  lea^s  in  these  words :  **  It  is  hereby  declared  that 
there  shall  not  be  implied  in  this  lease  any  covenant  or 
provision  whatever  on  the  part  of  either  of  the  parties 
hereto.**  ' 

The  lessor  died,  and  by  his  will  specifically  devised  the 
land  which  was  subject  to  the  lease.  The  covenant  was 
broken,  and  the  damages  assessed. 

Held,  that  the  covenant  must  be  construed  as  qualified 
and  controlled  by  the  declaration,  and  therefore  did  not 
run  with  the  reversion ;  and,  moreover,  that,  since  the 
covenant  was  not  incident  to  the  relation  of  landlord  and 
tenant,  the  liability  for  the  breach  should  be  borne  by  the 
testator^ s  general  estate. 

On  the  death  of  a  lessor  the  burden  of  a  covenant  to 
ensure  premises  being  put  into  a  condition  fit  for  occupa^ 
tion  by  a  tenajit  should,  as  between  the  specific  devisee 
and  the  testator*s  general  estate,  be  borne  by  the  general 
estate  ;  but  should  the  nature  of  the  obligation  constitiUe 
part  of  the  relation  of  landlord  and  tenant,  then  the 
burden  falls  upon  the  devisee, 

Mansel  v,  Norton,  31  FT.  It.  325,  22  Oh,  D.  769,  and 
Marshall  v.  HoUoway,  5  Sim,  196,  considered. 

This  was  an  appeal  from  the  Court  of  Appeal  ia 
New  Zealand. 

The  facts  are  set  out  in  the  judgment  of  their  lord- 
ships. 

CozenS'Hardy,  Q.C.,  and  Butcher^  Q*0,,  for  the 
appellants. 

Warrington,  Q.C,  Russell  Roberts,  and  C.  A,  Sar^ 
geant,  for  the  respondents. 

The  judgment  of  their  lordships  (Earl  of  Hals- 
bury,  L.C..  and  Lords  Watson,  Hobhousb,  Mao- 
NAOHTEN,  Morris,  Shand,  and  Bayey,  and  Sir 
BiOHARD  Couch)  was  deliyered  by 

Lord  Macnaohten. — ^The  question  in  this  case  was 
whether  a  sum  of  money  recovered  more  than  twenty 
years  ago  by  the  lessee  of  a  New  Zealand  farm  from 
the  executors  of  his  lessor  as  compensation  for  the 
non-fulfilment  of  a  certain  coYcnant  in  the  lease 
ought  not  to  have  been  charged  against  the  specific 
devisees  of  the  farm  instead  of  being  paid  as  it  was 
out  of  the  lessor's  general  estate. 

The  claim,  though  it  arose  so  long  ago,  is  not 
barred  by  statute  or  by  laches  or  by  any  rule  of 
equity.  The  liability  is  not  dealt  with  directly  by  any 
provision  in  the  lessor's  will.  The  answer  to  ^e  ques- 
tion must  therefore  depend  on  the  true  meaning  and 
nature  of  the  covenant.  Is  the  covenant  one  that 
runs  with  the  reversion  P  If  so,  is  that  circumstance 
of  itself  enough  to  throw  the  liability  on  the  rever- 
sion in  exoneration  of  the  general  estate?    If  the 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


covenant  does  not  run  with  the  reversion,  do^  the 
reversioner  necessarily  escape  all  liability?  or  must 
the  inquiry  be  carried  further  ?  May  not  the  Uabili^ 
depend  on  other  considerations  than  the  rights  lad 
remedies  of  lessees  under  the  statute  of  32  Hen.  8  aad 
the  question  whether  the  agreement  is  or  is  not  under 
seal?  May  it  not  perhaps  be  that  as  between  the 
objects  of  the  testator's  lx>unty  the  liability  depeodi 
on  the  consideration  whether  the  covenant  is  pro* 
perly  incident  to  the  relation  of  landlord  and  tenant 
or  is  in  its  nature  preliminary  and  introductory  to 
the  commencement  of  that  relation — whether  it  is,  so 
to  speak,  a  condition  of  the  letting  or  a  condition  of 
the  lease  P  These  questions  were  idl  debated  more  or 
less  fully  at  the  bar.  They  are  certainly  none  of 
them  free  from  difficulty,  and  there  does  not  appear 
to  be  any  authority  applicable  to  the  peculiar  dream- 
stances  of  the  case. 

By  deed  dated  the  2nd  of  September,  186S,  the 
lessor,  John  Jones,  of  Dunedin,  in  the  Provinae  of 
Otago,  demised  to  Francis  Dillon  Bell  a  farm  of 
some  4,000  acres  in  that  province  known  as  Meadov- 
bank.  The  term  was  fourteen  years  from  the  1st  of 
September,  1868.  The  rent  was  to  be  £1,000  a  year. 
The  lease  contained  a  covenant  by  the  lessor  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns, 
in  the  following  words :  *'  The  lessor,  his  heiis  or 
assigns,  will,  at  his  or  their  own  expense,  on  or 
before  the  Ist  day  of  Ssptember,  1869,  completdy 
finish  laying  down  in  good  English  grass,  and  is 
accordance  with  the  rules  of  good  husbandry,  tbs 
1,000  acres  which  the  lessor  has  already  ooa* 
menced  laying  down  in  English  grass."  If  iihtn 
were  nothing  more  in  the  lease  bearing  on  ths 
construction  of  this  .  covenant,  and  nothing  dss 
to  be  considered,  there  would  undoubtedly  be  im* 
plied  in  and  by  reason  of  the  covenant  to  "finish'* 
the  operation  in  question  an  agreement  on  the  pari 
of  the  lessor  to  lay  down  in  English  grass  and  aooord* 
ing  to  the  rules  of  good  husbandry  so  much  and  soek 
parts  of  the  1,000  acres  referred  to  as  had  not  beet 
laid  down  in  that  manner  already.  There  would  alss 
be  implied  on  the  part  of  the  lessee  an  authority 
licence  for  the  lessor  to  enter  upon  the  land  aol 
cultivate  it  for  that  purpose.  And  if  such  an  agre^ 
ment  and  such  a  provision  were  implied  in  the  Issss 
it  would  be  difficult  to  contend  that  the  burthen  ol 
the  covenant  did  not  run  with  the  reversion  so  as  to 
give  the  lessee  a  right  of  action  and  a  remedy  againA 
the  persons  who  might  be  assignees  of  the  reversion 
at  the  time  fixed  for  the  complete  fulfilment  of  ths 
covenant. 

The  covenant,  however,  does  not  stand  alone.  H 
is  accompanied  and  apparently  controlled  by  thti 
following  declaration  wmch  is  inserted  at  the  end  oti 
the  lease :  '*  It  is  hereby  declared  that  there  shall  nfll 
be  implied  in  this  lease  any  covenant  or  provisisr 
whatever  on  the  part  of  either  of  the  partiea  thereto.' 
The  effect  of  this  declaration,  if  it  means  what  it  saji^ 
is  to  qualify  the  preoeding  covenant  by  shutting  < 
every  possible  implication  which  the  terms  of  1 
covenant  would  seem  to  suggest  or  require. 

The  result,  therefore,  is  that  by  the  covenaoi 
qualified  the  lessor  warrants  that  he  will  on  or  ~   ' 
the  1st  of  September,  1869,  completely  finish 
down  the  1,000  acres  in  good  English  gran  aoc 
to  the  rules  of  good  husbandry,  but  that  h«  does 
bind  himself  further  in  any  shape  or  way.     He  ' 
not  agree  to  break  up  the  land  or  to  lay  it  down, 
to  do  anything  on  the  land  in  fulfilment  of 
apparent  intention  of  the  covenant.    He  has 
no  power  of  entry,  nor  is  he  given  any  antfaority 
enter  for  that  purpose.    Still,  if  the  operatioii  isT 
found  finished  on  the  prescribed  day  lie  most 
answerable  in  damages.    That  is  the  bafgain  ~ 
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the  partiea.  They  stend  to  be  bound  by  tbe  striot 
letter  of  their  contraot  They  ohose  to  draw  the  line 
there.  They  would  not  go  one  step  farther.  What- 
ever there  might  be  beyond  the  mere  letter  of  the 
oantnust  depending  on  inference  or  implication  that 
was  deliberately  exdnded — a  singular  provision,  no 
donbt,  whether  it  proceeded  from  mutual  distrust  or 
tpnng  from  the  fancy  of  the  draftsman,  or  was 
adopted  as  a  means  of  avoiding  some  difficulty  of  the 
moment.  But  the  declaration  is  not  open  to  any 
amlngputy.  The  language  is  as  plain  and  as  positive 
as  language  can  be.  And  after  all,  perhaps  the 
explanation  is  not  so  very  far  to  seek  if  Mr.  Bell's 
letter  of  the  2nd  of  July,  1869,  which  is  in  evidence, 
may  be  taken  as  an  accurate  description  of  the 
surrounding  circumstances,  and  the  position  of  the 
parties  at  the  time  when  the  lease  was  executed. 

The  treaty  for  the  lease  was,  it  seems,  a  very  pro- 
tracted a£Eair.  The  great  matter  to  be  arranged  was 
the  laying  down  of  ue  1,000  acres  in  English  grass. 
Mr,  Bell  oonnted  upon  this  improvement  to  make  the 
rent.  At  Mr.  Jones'  request  he  laid  down  about  250 
acres.  Mr.  Jones  set  about  doing  the  rest  of  the 
work  himself.  He  ploughed  the  ground  and  he 
sowed  it.  Then  he  wanted  Mr.  Bell  to  accept  the 
land  as  he  was  laying  it  down.  Mr.  Bell  refused. 
Tbe  quality  of  the  seed  was  not  what  it  should  have 
been:  the  best  seed  in  the  world  would  come  to 
nolhing  on  a  single  ploughing  :  the  work  would  have 
to  be  done  all  over  again.  Everybody  said  so,  friends 
and  neighbours  as  well  as  tne  incoming  tenant. 
Heedless  of  warning  and  deaf  to  advice  Mr.  Jones 
went  on  in  his  own  way.  When  he  had  once 
ploughed  and  once  sown  the  specified  number  of  acres 
though  no  grass  was  to  be  seen  he  maintained  that 
he  had  done  all  that  was  required.  Mr.  Bell  would 
not  yield.  Mr.  Jones  was  firm  or  perhaps  obstinate. 
Fortunately  they  both  appealed  to  the  future.  Time 
would  tell  who  was  right  and  who  was  wrong.  So 
when  it  came  to  the  point  of  granting  the  lease  "  a 
year  was  given,"  as  Mr.  Bell  says,  ''to  prove** 
whether  the  work  had  been  properly  done  or  not. 
Mr.  Jones  was  content  to  pay  the  penalty  if  the  fates 
were  against  him.  But  apparently  as  a  point  of 
honour  he  would  not  set  his  hand  to  anything  imply- 
ing an  agreement  to  do  more  than  he  had  done 
without  expressly  negativing  any  such  implication. 

Whether  this  explanation  be  satisfactory  or  not 
everybody  must  admit  that  in  construing  a  contract 
the  court  is  bound  to  give  efPect  to  every  part  of  it. 
If  a  stipulation  is  found  in  tbe  bond  it  matters  little 
how  it  got  there.  It  is  not  to  be  rejected  because  it 
may  be  unusual  or  ignored  because  twenty  years 
afterwards  the  cotirt  cannot  guess  why  it  was  ever 
introduced* 

Mr,  Jones  did  not  live  to  see  the  end  of  his  experi- 
ment. He  died  on  the  16th  of  March,  1869.  By  his 
will  which  was  made  on  the  20th  of  December,  1868, 
he  divided  his  property  among  his  children.  Some 
of  their  shares  he  settled,  including  the  share  in  which 
Meadowbank  was  comprised.  He  appointed  execu- 
ian  and  made   them  also  trustees  of   the   settied 


The  appellants  who  claim  under  a  voluntary  con- 
veyaaoe  represent  the  inheritance  in  Meadowbank. 
l%e  principal  respondents  are  the  persons  interested 
in  the  testator's  residuary  estate. 

At  the  end  of  the  first  year  of  his  tenancy  Mr.  Bell 
datmed  compensation  for  breach  of  the  covenant  in 
question.  The  daim  was  originally  made  against  the 
testator's  executors  as  trustees  of  Meadowbank. 
The  matter  was  referred  to  arbitration.  By  an  award 
dated  the  2nd  of  March,  1871,  the  arbitrators  found 
that  the  oovenant  had  been  broken.  Th^  assessed 
the  damages  at  £2,296  78.  4d.,  and  directed  that  the 


parties  contesting  the  claim  should  pay  that  sum  to 
Mr.  Bell  as  executors  of  Mr.  Jones.  The  money  with 
interest  and  costs  was  ultimately  paid  to  Mr.  Bdl 
out  of  the  testator's  personal  estate  not  specifically 
bequeathed. 

The  payment  was  directed  to  be  borne  by  the 
testator's  executors  in  deference  to  an  opinion  of  Sir 
Boundell  Palmer  and  Mr.  T.  D.  Archibald,  after- 
wards Archibald,  J.,  who  advised  that  the  covenant 
did  not  run  with  the  reversion,  and  that  the  damages 
would  be  payable  out  of  the  testator's  general 
estate. 

The  learned  counsel,  of  course,  gave  no  reasons  with 
their  opinion.  But  it  can  hardly  be  doubted  that  they 
proceeded  on  tbe  principle  that  effect  ought  to  be 
given  to  every  term  of  the  contract. 

The  propriety  of  the  payment  was  not  questioned 
at  the  time  or  for  many  years  afterwards.  Lately, 
however,  difficulties  arose  in  regard  to  some  items  in 
the  trustees'  accounts,  and  two  suits  were  instituted 
for  partial  administration  of  the  testator's  estate. 
In  the  course  of  the  second  suit  the  question  now  at 
issue  came  to  be  discussed.  At  the  suggeation  of  the 
judge  the  pleadings  were  amended.  All  parties 
interested  were  brought  before  the  court,  and  the 
suit  was  turned  into  a  suit  for  general  administra- 
tion. Williams,  J.,  was  of  opinion  that  Mr.  Bell's 
claim  ought  to  have  been  satisfied  by  the  specific 
devisees  and  that  the  testator's  general  estate  ought 
to  be  recouped  by  a  charge  on  Meadowbank.  A 
decree  to  that  effect  was  accordingly  pronounced 
with  consequential  directions.  On  appeal  the  court 
unanimously  affirmed  the  decree. 

Their  lordships  are  unable  to  concur  in  the  view 
taken  by  Williams,  J.,  and  the  Court  of  Appeal  in 
New  Zealand.  They  think  that  the  covenant  in 
question  must  be  construed  as  qualified  and  con- 
trolled by  the  declaration  with  follows  it.  Ou  that 
construction  the  covenant  does  not  run  with  the 
reversion,  and  inasmuch  as  in  their  opinion  the 
covenant  is  not  incident  to  the  relation  of  landlord 
and  tenant  they  think  that  the  liability  for  the  breach 
of  the  covenant  properly  fell  to  be  borne  by  the 
testator's  general  estate. 

The  view  taken  by  their  lordships  of  the  nature  and 
meaning  of  the  covenant  renders  it  unnecessary  to 
determine  upon  iwhom  as  between  the  different 
objects  of  the  testator's  bounty  the  liability  would 
have  fallen  primarily  if  the  covenant  had  been  un- 
qualified and  tmcontrolled  by  any  other  provision  in 
the  lease.  But  inasmuch  as  Williams,  J.,  proceeded 
on  the  assumption  that  the  covenant  was  uuqualified 
and  on  the  admission  of  counsel  that  the  covenant 
ran  with  the  reversion,  and  as  his  judgment  in  its 
entirety  was  approved  by  the  Court  of  Appeal  it 
would  hardly  be  right  for  the  board  to  pass  the  ques- 
tion by  in  silence. 

The  reasoning  of  Williams,  J.,' in  substance  seems 
to  be  this  :  The  covenant  runs  with  the  reversion.  It 
is  therefore  not  merely  an  obligation  imposed  by 
statute  on  the  reversioner  but  a  burthen  or  charge 
upon  the  reversion  itself.  A  person  who  takes  a 
benefit  under  a  will  must  take  the  benefit  with  any 
burthen  that  happens  to  be  attached  to  it.  Then 
there  are  plenty  of  cases  where  legatees  of  leaseholds 
have  tried  in  vain  to  chift  the  burthens  incident  to 
their  leasehold  interest  and  throw  them  on  the  testa- 
tor's general  estate;  those  cases  are  in  point;  there 
the  burthen  was  incident  to  the  lease ;  here  it  is 
incident  to  the  reversion.  The  leaseholder  bears  the 
burthen  incident  to  his  holding;  the  reversioner 
must  in  like  manner  bear  the  burthen  incidental  to  his 
estate. 

This  reasoning  does  not  appear  to  their  lordships 
altogether  satisfactory.     It  does  not  perhaps  keep 
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sufficiently  distiact  the  two  principal  qaestlons  which 
on  the  assumption  that  the  covenant  runs  with  the 
reversion  would  present  themselves  for  consideration 
— the  question  whether  the  covenant  is  a  burthen  or 
charge    on  the   reversion  itself,    and   the  question 
whether  the  covenant  is  in  its  nature  incident  to  the 
relation  of  landlord  acd  tenant.     In  regard  to  both 
their  lordships  have  Home  difficulty  in  accepting  the 
view  of  the  learned  judge.     Granted  that  the  cove- 
nant runs  with  the  reversion  it  does  not  follow  that 
the  liability  under  the  covenant  is  a  burthen  upon 
the  reversion.      At  common  law  no    covenant    ran 
with  the  reversion.     By  the  statute  of  Henry  8  all 
lessees  have  **  like  action  and  remedy  against  all 
X>ersons    .     •     .     having  any  gift  or  grant    .     .     . 
of  the  reversion  of  the  said  lands  and  hereditaments 
so  letten     .     .     .     for   any   condition   or  covenant 
expressed  in  the  indentures  of  their  leases"  as  they 
might  have  had  against  their  lessors.    They  cannot 
have    any  greater    right    or    any    more    extended 
remedy.    In  the  lifetime  of  the  lessor  the  covenant 
was  not  a  burthen  on  the  land  in  the  hands  of  the 
lessor.    After  his  death  how  can  it  be  a  burthen  on 
the  land  in  the  hands  of  the  specific  devisee?    The 
appellants  do  not  dispute   that  if  the  covenant  ran 
with  the  reversion  the  specific  devisees  of  Meadowbank 
came  under  liability  to  Mr.  Bell.     Whatever  liability 
the  statute  threw  on  the  specific  devisees  as  assignees  of 
the  reversion  that  they  were  bound  to  bear  as  between 
themselves  and  the  lessee.     But  the  testator's  estate 
was  also  liable  and  residuary  legatees  take  nothing 
until  the  testator's  liabilities  are  satisfied.      If  the 
liability  for  the  breach  of  the  covenant  was  not  a 
charge  on  the  inheritance  as  Williams,  J.,  seems  to 
have  thought  it  was  why  should  the  specific  devisees 
bear   it   rather    than  the   testator*s    estate   merely 
because  for  the  protection  of  tenants  the  statute  gites 
the  lessee  an  additional  remedy  against  the  lessor's 
assignees  P    The  inquiry  must  go  deeper.    It  would 
seem  that  the  nature  of  the  obligation  in  each  par- 
ticular case  must  determine  the  question.     If  it  is  in 
its  nature  incident  to  the  relation  of  landlord  and 
tenant  it  would  only  be  fair  that  the  burthen  should 
be  borne  by  the  devisee  as  between  him  and  the  testa- 
tor's estate,  falling  on  him  as  landlord  whether  the 
agreement  bears  a  seal  or  not.      That  seems  to  have 
been  the  principle  of  Mansel  v.  Norton^  31  W.  B.  325, 
22  Ch.  D.  769,  where  it  will  be  observed  there  was  no 
covenant  to  run  with  the  reversion,  though,  by  some 
slip  in  the  report  the  Master  of  the  Bolls  is  made  to 
say  that  there  was.    The  lease  was  not  under  seal  and 
therefore  the  statute  had  no  application.    The  agree- 
ment  there    was   that  the  lessor   should    buy  the 
tenant's  property  at  the  end  of  the  term,  and  it  was 
held  that  as  between  the  specific   devisee  and  the 
testator's  estate  this  obligation,  incident  as  it  plainly 
was,  to  the  relation  of  landlord  and  tenant,  fell  on 
the  devisee.      On  the  other  hand,  if  the  covenant  is 
not  in  its  nature  incident  to  the  relation  of  landlord 
and  tenant — if  the  thing  to  be  done  is  something 
preparatory  to  the  complete  establishment  of  that 
relation  it  would  seem  to  be  fair  and  in  accordance 
with  the  probable  wishes  of  the  testator  that  the 
burthen  of  the  covenant  unperformed  by  him  in  his 
lifetime  should  be  borne  by  his  estate  rather  than  by 
the  specific  devisees.     In  the  present  case  the  object 
of  the  covenant  was  to  en«:ure  the  premises  being  put 
into  a  condition  fit  for  the  occupation  of  the  tenant 
under  the  lease.    Such  a  covenant  is  intended  to  be 
performed  forthwith,  not  to  remain  attendant  on  the 
lease  during  its  currency.      In  its  nature  it  seems  to 
be  very  different  from  a  covenant  by  the  landlord  to 
keep  buildings  on  the  demised  land  in  repair,  or  to 
pay  for  unexhausted  i!nprovements  at  the  end  of  the 
lease. 


The  cases  cited  at  the  bar  where  the  question  was 
between  a    specific  legatee  of    leaseholds  and  the 
testator's  estate,  are  of  little  or  no  assistance  in  deter- 
mining the  question  now  under  consideration.    The 
only  one  cited  in  which  the  covenant  could  pos-ibly 
be  regarded  as  otherwise  than  incident  to  the  n^Utum 
of  landlord  and  tenant  (if  indeed  any  covenant  in  a 
lease  on  the  part  of  the  lessee  can  be  regarded  as 
otherwise  than  incident  to  that  relation)  was  the  case 
of  Marshall  v.   Hollowai/,   before  Shad  well,  V.C.,  o 
Sim.   196.      There  the  lessee  covenanted  to  make 
certain  improvements  in  existing  buildings  and  to 
erect  certain  new  buildings  on  the    demised  luid 
within  a  comparatively  short  period.    The  lessee  died 
before  the  period  expired  without  having  completely 
performed  his  covenant.     It  was  held  that  the  devisee 
of  the  leasehold  ought    to  be  exonerated  by  the 
general  personal  estate  from  the  cost  of  completioj; 
the    unfinished  work.      That    case,   if  it    could  ba 
accepted  as  an  authority,  would  appear  to  go  far 
beyond  the  position  which  the  appellants  seek  to 
establish.     The  report,   however,  is  so  confused  that 
it  is  not  easy  to  say  upon  which,  if  any,  of  the  vaiioas 
grounds  touched  upon  in  the  judgment  his  honour 
desired  to  rest  his  decision.     It  is  certainly  not  sur- 
prising to  find  that  subsequent  judg»  have  differed 
on  the  point.      Turner.  V.C,  felt  considerably  em- 
barrassed by  Marshall  v.  Holloway  in  a  case  before 
him  {Fitzwdliams  v.  Kdly,  10  Hare  266)  where  the 
covenant  .was  meant    to  be   in  attendance   doting 
the    whole    term    of   the    lease    and    to    have  a 
recurring  operation — a  case  in  this  respect  apparently 
as  different  from  Marshall  v.  Holhway  as  w^  coald 
be.    He  thought  Shad  well,  V.C,  must  have  reKsi 
on  a  provision  in  the  wiU  as  to  the  payment  of  tha^ 
testator's  debts.    Sir  John  Eomilly,  M.E.,  hove?er, 
considered  that  the  principle  in  Marshall  v.  HoUoaof  - 
and  the  principle  in  Fitzmlliams  v.  Kdly  wm  oiS^ 
and  the  same — the  principle  being  that  the  obligatioa 
of  completing  the  testator's  interest  in  the  subjeet- 
matter  of  the  bequest  falls  on  the  testator's  geoeol. 
estate :    see    Armstrong  v.    Burnet,    3   W.   K.  43J, 
20    Beav.   424,  at  pp.   431,  437.      The    Master  4 
the  Bolls  seems  to  have    thought  that  the  folih 
ment  of    the  repairing  and  building    covenant  M 
Marshall  v.  Holloway  was  required  to  complete  tkt 
testator's  interest  as  lessee,  or,  in  other  words,  thift 
the  fulfilment  of  that  covenant  might  be  regarded  ss, 
antecedent  and  preparatory  to  the  complete  estsl^^ 
lishment  of  the  relation  of    tenant    and   Undloiik 
Whatever  may  be  the  true  explanation  of  Manim 
V.  Holloway,  their  lordships  agree  with  Williams,  J^j 
in  thinking  that  it  would  not  be  satisfactory  to  R^ 
on  a  case  about  which  there  is  so  much  obscarityt 
though  they  cannot  see  that  Marshall  v.  Holkt 
was  virtually  overruled,  or,  indeed,  affected,  by  i 
decision    of    the    Court    of    Appeal  in   Hawkins 
Hawkins,  28  W.  B.  526,  13  Ch.  D.  470,  which  see 
to  have  been  a  very  plain  case  and  is  one  in  whi 
their  lordships  entirely  agree. 

Their  lordships  will  humbly  advise  her  Majei 
that  the  decision  under  appeal  should  be  revei 
and  that  the  suit  should  be  dismissed  with  costs 
the  courts  below  so  far  as  it  seeks  to  throw  | 
liability  for  the  breach  of  the  covenant  in  qi 
the  specific  devisees  of  Meadowbank.    The  i   _ 
dents  who  represent  the  residuary  legatees  will 
the  costs  of  the  appeal,  including  the  costs  of 
^  respondents  the  trustees.    The  last*named  costs 
be  taxed  as  between  solicitor  and  client. 

Solicitors  for  the  appellants^  Pollocks  &  Co. 

Solicitors    for   the   respondents,    Blyth,    DaU^ 
Hartley,  dh  Blyth ;  Patnes,  Blyih,  ^  Hwdable. 
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OTourt  of  SppraL 


From  Q.  B.  Div.  j  T?^v  7   q  . 

(lindley,  M.B..  and  Bigby  and  J  ^^i'  -^, » 

Smith  and  Others  (Overseers  op  Worthing)  v, 

Richmond  (Surveyor  of  Taxes),  (a.) 
Pifor  Law — IkUiTig — Market  garden— Land  covered  with 
greenhousea^**  Agricultural    land** — '*  Duildinga  or 
other  hereditaments  " — LiabilUy  of  land  covered  with 
glass,  being  part  of  a  market  garden-^ Agricultural 
Bates  AH,  1896  (69  da  60  Vid.  c.  16),  w.  1,  5,  6,  9. 
Land  covered  with  glasshouses  erected  for  the  purpose 
of  its  cultivation  is,  though  used  solely  as  a  market 
garden^  a  **  building  or  other  hereditament,**  and  not 
"  agricultural  land,**  within  the  meaning  of  section  1, 
sub-section  1,  of  the  Agricultural  Bates  Act,  1896 ;  and 
is,  therefore,  not  entitled  to  the  partial  exemption  from 
rates  ffi^nted  by  that  Act  to  *'  agricultural  land,** 

Decision  of  the  Queen's  Bench  Division  reversed 
(Yaoghan  Williams,  L.J.,  dissenting). 

Appeal  from  the  Queen's  Bench  Division  (Collins, 
KJ.,  then  Collins,  J.,  and  Bidley,  J.). 

The  land  the  rateaUe  liability  of  which  was  in  dis- 
pute was  situated  in  the  parish  of  Worthing.  A 
ooosiderable  part  of  such  land  was  covered  with 
glssshmiswi  used  for  its  cultivation  as  market 
gardens. 

Under  section  6,  sub-seotion  2,  of  the  Agricultural 
Bates  Act,  1896,  and  under  the  Agricultural  Bates 
Order,  1896,  it  was  the  duty  of  the  appellants,  the 
Oveneers  of  Worthing,  to  furnish  to  the  assessment 
oommittee  and  to  the  surveyor  of  taxes,  statements 
in  a  preKoibed  form,  showing  how  much  of  the 
hereditaments  included  in  their  statement  consisted  of 
*'  sgricnltnral  land,"  and  how  much  of  **  buildings  or 
other  hereditaments." 

In  their  statements  the  appellants  inserted  the 
gross  estimated  rental  and  rateable  value  of  the 
whole  of  the  market  gardens,  whether  or  not  part 
was  covered  with  glass»  under  the  description  of 
"sgriooltural  land." 

Tbe  assessment  oommittee,  on  the  objection  of  the 
snmi^or  of  taxes,  decided  that  the  statement,  so  i&t 
as  it  mduded  land  partly  covered  with  glasshouses, 
was  ittconeot,  and  they  struck  out  that  entry. 

The  appellants  then  appealed  to  l^e  quarter  ses- 
mma  for  West  Sussex. 

On  tiie  hearing  of  this  and  the  subsequent  appeals, 
ih»  hereditaments  included  in  the  notice  of  appeal 
boiDg  practically  identical  in  character,  it  was  agreed 
thai  the  hereditament  of  one  Bobert  Piper  shomd  be 
treated  as  a  test  case.  The  agreed  facts  as  to  Piper's 
hereditament  were  as  f oUows :  Piper  was  a  grower 
of  fnnt»  v0|petables,  and  flowers  at  Worthmg,  and 
described  himself  and  was  commonly  known  as  a 
market  gardener  and  nurseryman.  He  was  the 
owner  and  occupier  of  a  piece  of  land  rather  more 
tium  four  acres  in  extent,  on  which  fifty-seven  glass- 
hoQsea  or  sreenhouses  were  erected.  These  houses 
were  need  ay  him  for  growing  tomatoes,  cucumbers, 
and  gxftpes,  and  to  a  smaller  extent  other  vegetables, 
for  sale.  The  houses— all  of  which  were  built  upon 
dwarf  brick  walls  like  ordinary  greenhouses — occupied 
abomt  half  of  Piper's  four  acres  of  land,  the  rest 
ffffisisting  of  vine  borders,  paths,  and  the  stoke-holes 
for  heating  purposes. 

The  ouuter  sessions  allowed  the  appeal,  but  stated 
a  ease  lor  the  opinion  of  the  High  Court. 


(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Iiaw, 


In  the  High  Court  the  judges  differed,  Collins,  L.  J., 
thinking  that  the  decision  of  the  quarter  sessions  was 
right,  while  Bidley,  J.,  agreed  with  the  assessment 
committee.  The  surveyor  of  taxes  appealed  to  the 
Court  of  Appeal. 

Sir  Bichard  Webster,  A,G.,  8,  H,  Day,  and  A,  H. 
Trevor,  ior  the  appeal,  referred  to  sections  1,  5  (c),  6 
sub-sections  (2)  aud  (3),  and  section  9  of  the  Agri- 
cultural Bates  Act,  1896;  and  to  Purser  v.  Worthing 
Local  Board,  35  W.  B.  682,  18  Q.  B.  D.  818. 

Joseph  Walton,  Q,G,,  and  A,  C,  Salter,  for  the 
overseers. — A  market  garden  is  still  a  market  garden, 
and  therefore  agricultural  land,  though  it  is  covered 
with  glass.  The  reuon  of  the  relief  given  by  the  Act 
applies  to  a  case  like  the  present. 

They  cited  London  and  Norths  Western  Bailway  Co, 
V.  Llandudno  Improvement  Commissioners,  45  W.  B. 
350,  [1897]  1  Q.  B.  287. 

Sir  Bichard  Webster,  A,G,,  replied. 

Cur.  adv.  vult. 
March  11. — ^The  following  written  judgments  were 
delivered : 

LiNDLET,  M.B. — The  question  in  this  case  is 
whether  glasshouses  in  or  on  a  market  ffarden  are  to 
be  rated  as  buildings,  or  as  agricultural  land,  under 
the  Agricultural  Bates  Act,  1896.  The  court  of 
quarter  sessions  held  that  the  glasshouses  ought  to 
be  rated  as  agricultural  land.  On  appeal  to  the 
Queen's  Bench  Division  the  members  of  the  court 
were  equally  divided,  and  the  appeal  was  dismissed, 
but  leave  was  given  to  appeal  to  this  court. 

The  glasshouses  in  question  are  dearly  buildings 
in  the  ordinary  legal  meaning  of  the  word.  The  case 
stated  leaves  no  doubt  on  this  point.  The  question 
turns  entirely  on  the  true  construction  of  the  Agri- 
cultural Bates  Act,  1896,  59  &  60  Yict.  c.  16.  The 
9th  section  contains  a  definition  of  agricultural 
land,  but  no  definition  of  buildings,  nor  of  market 
gardens  or  nursery  grounds.  The  Interpretation 
Act,  1889,  contains,  in  section  3,  a  definition  of  land, 
and  this  word,  when  used  in  subsequent  statutes,  is 
to  include  buildings,  uuiess  a  contrary  intention 
appears.  The  Interpretation  Act,  1889  (52  &  53 
Yict.  c.  63),  contains  no  definition  of  buildings, 
market  gardens,  or  nurseries.  The  9th  section  of  the 
Agricultural  Bates  Act,  1896,  clearly  shows  that  land 
there,  cannot  possibly  mean  or  include  buildings  in  the 
earlier  sections,  for  tiie  definition  is  that  agricultural 
land  means  any  land  used  as  arable,  meadow,  or  pasture 
ffround  onlv ;  market  nirdens  and  nursery  grounds  are, 
However,  also  declared  in  that  section  to  be  agricul- 
tural land,  and  this  is  the  enactment  which  gives 
rise  to  the  difficulty  with  which  we  have  to  deal.  The 
definition  in  section  9,  however,  must  not  be  used  to 
contradict  other  parts  of  the  Act,  or  to  introduce 
anomalies  which  the  language  of  the  enacting  parts 
of  the  statute  do  not  justify.  Market  gardens  and 
nursery  grounds  may  or  may  not  have  buudings  upon 
them.  If  they  have  not,  no  difficulty  arises ;  but  if 
thev  have,  then  comes  the  question.  How  are  those 
buildings  to  be  rated  P  To  answer  this  question  we 
must  look  to  the  enacting  dause,  which  is  section  !• 
[His  lordship  read  the  section,  and  continued :]  Here 
we  have  ''agricultural  land"  used  in  connection 
with,  and,  as  I  think,  plainly  contrasted  with, 
''buildings  or  other  hereditaments."  Similar  lan- 
guage is  used  in  sections  5  and  6.  This  express  mention 
of  buildings  makes  the  whole  statute  perfeotiy  dear 
to  my  mind,  and  removes  the  doubt  caused  by  the 
use  of  the  words  "market  gardens  and  nursery 
grounds  "  in  section  9. 

The  only  oondusion  at  which  I  can  arrive  is  that 
buildings  are  not  to  be  treated  as  agricultural  land 
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for  rating  pniposes  under  this  Act  of  Parliament. 
The  ease  of  Purser  ▼.  Worthing  Local  Board  does  not, 
in  my  opinion,  assist  the  oourt  in  oonstming  this  Act 
of  Parliament.  That  case  merely  shows  that  a  market 
garden  primd  facie  includes  tiie  buildings  upon  it 
used  for  market-garden  puri>ose6.  To  urge  that 
market  gardens  and  nursery  grounds  do  not  cease  to 
be  so  because  they  are  more  or  less  covered  with 
fflasshouses,  is  to  urge  what  is  q[uite  true,  but  is 
beside  the  mark.  The  question  is,  How  are  such 
houses  to  be  rated  under  this  Act  of  Parliament  ? 
My  answer  is,  if  they  are  buildings,  they  must  be 
rated  as  such,  and  not  as  agricultural  land.  Mr. 
Salter,  in  his  Terv  able  argument,  suggested  that 
buildings  used  om;^  for  covering  land  which  was 
cultivated  under  their  protection  ought  to  be  distin- 
guished from  other  bmldings,  and  ought  to  be  held 
to  be  agricultural  land.  I  can  find  nothine  to  justify 
a  distinction  between  one  dass  of  buiMings  and 
another  for  any  such  purpose  as  his  argument 
requires.  Section  5,  clause  (c),  speaks,  no  doubt,  of 
buildings  used  only  for  the  cultivation  of  land ;  but 
this  dause  in  no  way  shows  that  such  buildings,  or 
any  others,  are  to  be  rated  as  agricultural  land. 
Tbe  case  of  London  and  North-Western  Railway  Co. 
V.  Llandudno  Improvement  Commissioners  turned  on 
the  construction  of  a  provision  in  another  Act  of 
Parliament,  and  does  not  really  assist  me  to  arrive  at 
the  true  inteipretation  of  the  statute  with  which  we 
have  to  deal.  In  my  opinion  the  appeal  must  be 
allowed,  and  the  orders  of  the  Queen's  Bench  Division 
and  of  the  quarter  sessions  must  be  reversed. 

BlGBY,  L.  J. — ^The  question  to  be  determined  in  this 
case  is  in  substance  whether  buildings  within  a 
market  garden  are  to  have  the  benefit  of  the  partiaJ 
exemption  from  rates  provided  for  by  the  Act  in 
imYOOX  of  agricultural  land  as  defined  by  the  Act. 

It  will  be  convenient  to  take  a  general  view  of  the 
Act,  distinguishing  first  of  all  those  parts  of  the  Act 
which  are  relevant  to  the  question  of  exemption,  from 
those  which  are  not,  and  then  dealing  witii  the 
relevant  parts.  The  relevant  parts  seem  to  me  to  be 
section  1  (1),  section  5,  and  section  9.  The  other 
sections  are  either  merely  formal,  or  concerned  only 
witii  tiie  way  in  which  the  deficiency  caused  by  the 
partial  exemption  of  agricultural  land  is  ap- 
proximately to  be  made  up  or  compensated  for  by  an 
annual  grant  to  be  fixed  once  for  all,  and  to  be  paid 
in  manner  pointed  out  in  detail  during  the  period 
prescribed  by  the  Act.  Of  course  there  might  have 
been  in  some  of  these  sections,  or  in  the  order  made 
by  the  Local  (Government  Board,  which  is  to  be  read 
as  part  of  the  Act,  some  provisions  or  expressions 
throwing  light  upon  the  construction  of  the  Act  as  to 
the  exemption ;  but,  after  a  careful  examination  both 
of  the  remaining  sections  and  of  the  order,  I  have  not 
found  anything,  unless,  possibly,  clause  U)  of  section 
5  referred  to  by  the  Master  of  the  BoUs,  in  any  of 
them  to  help  me  materially  in  the  determination  of 
the  question  before  the  coiui^  At  any  rate  there  is 
nothing  to  throw  doubt  on  the  conclusion  which  I 
am  led  to  by  the  sections  of  the  Act  above  specifically 
referred  to.  Section  1  (1)  is  the  clause  of  the  Act 
which  gives  the  partial  exemption,  and  of  course  the 
real  question  is  as  to  the  meaning  of  that  clause. 
Section  6  is  the  section  providing  for  changes  in  the 
law  of  rating  necessary  for  giving  effect  to,  and 
defining  more  particularly  the  exemption  given  by 
section  1  (1). 

Section  9  is  the  interpretation  dause,  and  as  far  as 
it  defines  the  expression  "  agricultural  land  "  it  is  of 
great  importance,  as,  of  course,  we  have  to  deal,  not 
with  agricultural  land  in  any  merely  common  or 
popular  sense,  but  with  the  meaning  of  it  as 
explained  and  df^ed  in  the  interpretation  clause. 


We  must,  however,  throughout  bear  ia  mind  thai 
the  interpretation  clause  is  not  absolute,  bat  cetaei  to 
be  applicable  wherever  the  txmtext  otherwise 
requires — ^that  is  to  say,  is  inconsistent  with  the 
literal  application  of  the  portion  of  the  intenretstion 
cdause  under  immediate  consideration.  Iwill,iiitlie 
first  place,  try  how  far  it  is  possible  to  aitiTe  it  a 
reasonably  dear  construction  of  section  1  (1],  aad 
section  5,  without  knowing  precisdy  what  is  iochided 
under  the  expression  '*  agricultural  land."  [Hit 
lordship  read  section  1,  sub-section  1,  and  oqd- 
tinued :]  Here  we  find  an  exhaustive  meatioa  of  all 
rateable  hereditaments.  They  are  separated  into 
two  (apparently  mutually  exdasive)  dasses,  "a^- 
cultural  land"  forming  one  dass,  and  ''bnildlaEB 
and  other  hereditaments  "  the  other.  The  agrieu- 
tural  land  (whatever  that  may  mean)  is  to  have  tk 
benefit  of  the  exemption,  and  that  exemption  ii 
measured  by  being  &Led  at  one-half  of  the  rate  ia 
the  pound  payable  in  respect  of  buildings  and  other 
hereditaments.  Hie  sentence  is  only  intelligible  b; 
observing  and  acting  upon  the  plain  assumption  tiiat 
what  I  may  cadi  the  full  rate  is  a  uniform  rate  pay- 
able equally  in  respect  of  buildinfln  and  other  hoA 
taments  not  being  agricultural  land.  It  is  impoa* 
sible,  I  think,  to  avoid  the  condusion  that  the  vord 
<' buildings"  here  indudes  all  rateable  hoO^ 
whatsoever,  and  if  that  is  so  we  have  at  onoe,  wi& 
reference  to  the  expression  **  agricultural  laad,"  a 
context  which  must  modify  any  part  of  the  interpie- 
tation  clause  whidi,  litenuly  applied,  would  gtfs  a 
different  and  less  extensive  meaning  to  the  voii 
"  buildings  "  as  here  used.  That  extensive  masm^ 
plainly  involves  that  *'  agricultural  land,"  ai  ban 
used,  cannot  have  any  buildings  upon  it. 

Before  dealing  with  the  language  of  section  S,i 
may  be  observed  first,  that  in  fixing  the  basis  or  ittt* 
dard  for  a  county  rate  the  rateable  valae  of  cask 
parish  as  a  whole  is  taken  without  specifying  the  nisi 
of  separate  hereditaments  in  the  pazuh ;  moaoS^t 
that  in  valuation  lists — except,  I  suppose,  in  w: 
possible  case  of  an  entire  parish  being  in  te: 
occupation  of  one  person,  if  that  really  be  an  afl»j 
tion — separate  hmditaments  are  specified,  thou; 
independentiy  of  this  Act  there  ia  in  ga»: 
no  necessity  for  dividing  up  and  separately  specifpll 
tiie  parts  of  the  hereditaments  in  the  oocnpatioB  <f 
a  single  occupier.  The  holding  by  the  same  ooeoptf^ 
of,  say,  two  or  more  farms,  though  held  nnir 
different  landowners,  might  have  be^  treated  tf  a 
single  hereditament  without  any  subdivision.  1^. 
observations  being  borne  in  mind,  we  find  that  seetist^ 
5  expressly  includes  in  its  opening  words  **  every  wl*^ 
tion  list,  and  the  basis  or  standard  for  any  ooaW 
rate. "  Sub-section  (a)  deals  with  every  valuation  M[ 
where  separate  hereditaments  are  specified.  It  *^ 
hitherto  been  suffident  to  value  the  whde  d 
hereditament  separatdy  specified.  Ton  mnstheoei^; 
f orw6u:d  state  the  value  of  the  agricultural  land 
of  the  holding  separatdy  from  that  of  any  * 
or  other  hei^itament.  It  does  not  say  yon 
separatdy  spedfy  as  different  hereditaments  agi 
tural  land,  and  buildings  or  other  hereditaments, 
is  an  alteration  in  the  law  of  rating  introduced  lit 
the  purpose  of  ascertaining  the  extent  of  the  szeog 
tion  given  by  section  1  (1).  Except  so  far  as  tM 
law  is  expressly  dianged  it  remains  as  it  was  b^at< 
and  it  seems  to  me  that  the  strictiy  proper  ( 
would  be  to  specify  as  a  whole  the  land,  say,  a 
or  it  might  be  farms,  in  the  occupation  of  one  ooo  _ 
giving,  of  course,  the  rateable  vialue  of  the  whole* 
then  to  superadd  what  is,  for  the  pnrpoaes  of 
Act,  wanted— that  is  to  say,  the  value  of 
agricultural  land  comprised  in  the  holding 
from  the  value  of  the  rent  of  the  holding. 
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provision  is  for  the  purpose  of  oazrying  out  section  1 
(1),  the  terms  *'  agncnltnral  land  "  and  '<  any  build- 
ing "  ought  to  mean  the  same  as  did  the  coxrespond- 
ing  expressions  used  in  section  I,  sub-section  (1)  of 
the  Act,  but  I  would  point  out  that  it  seems  im- 
possible to  read  the  expression  "  or  any  building  " 
used  in  section  6,  clause  (a),  as  equivalent  to  "  any 
building  not  standing  on  the  agricultural  land 
spoken  of."  The  case  here  is  even  more  clear 
than  tiiat  of  section  1  (1),  and  strongly  corroborates 
the  view  above  given  as  to  the  meaning  of  that 
clause.  Sub- section  {h)  of  section  5  includes  every- 
thing included  in  (a),  and  also  the  cases  in  which 
no  separate  hereditaments  are  specified.  Sub- 
section (c)  deals  with  every  case  of  a  hereditament 
consisting  in  part  only  of  "agricultural  land."  I 
see  no  difficulty  whatever  in  the  wordiug  of  the 
section.  On  the  interpretation  above  given  of  sub- 
section (a),  or  even,  I  think,  without  it,  the  total 
gross  estimated  rental  of  the  mixed  hereditament 
would  in  every  case  be  known,  or  can  be  at  once 
saoextained  by  the  simplest  possible  arithmetical 
calculation. 

Limy  judgment  section  5  strongly  corrobofates 
the  conclusion  already  arrived  at  from  the  considera- 
tion of  section  1  (1) — ^viz.,  that  all  buildings  whatso- 
ever are  to  be  put  on  the  one  side,  and  only 
agricnltural  land  without  buildings  on  the  other. 

(ioing  now  to  the  interpretation  dause  (section  9), 
and  dealing,  in  the  first  place,  with  what  may  be 
called  the  more  general  part  of  the  definition  con- 
tained in  the  words  "  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,"  it  seems  to  me 
reasonably  dear  that  these  words  of  their  own  force 
exdude  any  land  which  has  any  buildiog  upon  it. 
However  useful  a  farmhouse  and  farm  buildings  may 
be  in  connection  with  arable,  meadow,  or  pasture, 
they  cannot,  I  think,  in  any  reasonable  sense  of  the 
words,  be  said  to  be  land  used  as  arable,  meadow,  or 
pasture  onlv.  The  same  observation  would  apply 
equally  to  buildings  of  minor  importance,  such  as  a 
cartahed,  a  bam,  or  a  cattleshed,  standing  in  and 
held  with  an  endosu^  the  rest  of  which  may  be  arable, 
meadow,  or  pasture.  It  would  be  straining  language 
very  much  to  say  that  any  one  of  these,  however 
nsefnl  for  the  purposes  of  the  adjoining  arable, 
meadow,  or  pasture,  is  itself  used  as  arable,  meadow, 
or  pasture  raily.  So  far  from  any  buildings  being 
induded  in  this  part  of  the  definition,  they  seem  to 
me  to  be  purposely  and  deliberately  exduded.  Then 
come  the  e:d»nsions  of  the  previous  definition  to 
special  cases  where  it  might  be  doubtful  whether  they 
were  already  induded,  and  among  others  to  the 
special  case  of  **  market  gardens."  Now,  assuming, 
as  I  do,  that  without  a  context,  or  without  a  difiEerent 
context,  *' market  garden"  may  indude  the  whole 
area  of  a  holding  hdd  for  market  gardening  pur- 
poflM,  induding  the  site  of  any  buildings,  the 
qnntion  is  what  it  means  in  this  context. 

I  do  not  see  on  what  reasonable  ground  thepoUcy 
of  exdudmg  from  agricultural  land  any  buildings 
whatsoever  (which  down  to  the  present  point  is  in  my 
judgment  satisfactorily  made  out)  should  be  treated 
as  suddenly  abandoned  and  replaced  by  a  policy  of 
induding  what  may  (as  in  the  present  case)  practic- 
ally amount  to  by  far  the  great^  and  more  valuable 
part  of  the  holding,  with  the  result  of  giving  the 
exemption  provided  for  by  the  Act,  to  biuldings  of 
greater  extent  and  value  than  would  be  found  upon 
many  farms.  If  *< market  gardens"  necessanly 
involved  buildings,  there  might  be  more  difficulty  in 
the  matter;  but  there  may  be  a  "market  garden" 
withont  buildmgs,  and  it  is  not  necessary  to  assume 
that  a  market  garden  with  buildings  was  intended. 
At  any  rate,  if  the  construction  which  I  have  given  to 


section  1  (1)  and  section  5  (a)  is  correct,  then  the 
context  will  show  that  "  market  garden,"  when 
introduced  into  those  sections,  must  be  interpreted  as 
meaning  market  garden  so  far  as  it  is  without 
buildings.  It  would  be  contradictory  to  say  in 
section  1  (1):  "The  occupier  of  a  market  garden 
with  buildings  shall  pay  one-half  only  of  Uie  rate  in 
the  pound  payable  in  respect  of  all  rateable  buHd- 
ings  " ;  and  a  similar  observation  would  apply  with 
not  less  force  to  the  corresponding  passage  or  passages 
in  section  5. 

Finding,  as  in  my  opinion  I  do  find,  in  the  Act 
itself  a  suffident  ground  for  the  construction  at 
which  I  have  arrived,  I  do  not  think  it  necessary,  or 
even  legitimate,  to  inquire  how  other  statutes 
differentiy  worded  have  been  construed — I  will  only 
say  that  in  section  211,  sub-section  1  {h),  of  the  Public 
Health  Act,  1875,  on  the  construction  of  which 
Purser  v.  Local  Board  of  Worthing  was  determined, 
not  only  is  there  an  absence  of  the  antitiiesis  between 
"agricultural  land  "and  "buildings"  wluch  is  the 
very  foundation  of  the  present  Act,  but  the  word 
"  buildings  "  is  not  even  used  at  all. 

Yauqhan  Williaks,  L.J.— I  am  very  sorry  to 
differ   from  the  other  members  of  the  court.    The 
construction  of  the  Act  is  very  difficult.    There  is  no 
construction  which,  in  my  judgment,  does  not  lead 
to  results  which  it  is  difficult  to  suppose  that  the 
Legislature  contemplated.    In  sudi  a  case  one  must 
be  guided  by  the  words  of  the  sections,  and  not  by 
balancing  the  difficulties  of  the  respective  results  one 
against   the   other.    The  question  in    the  case   is 
whether  that  part  of  the  luid  occupied  by  a  market 
garden  which  is  covered  with  glushouses  of   the 
character   stated   in   the   case,    comes   within    the 
exemption  mentioned  in  section  1,  sub- section  1,  of 
the  A^cultural  Bates  Act,  1896,  so  as  to  render  the 
occupier  liable  to  pay  one-half  only  of  tiie  rate  in 
the  pound  payable  m  respect  of  other  hereditaments. 
I  tmnk  that  the  land  in  question  does  fall  within  the 
exemption.    I  agree  with  Oollins,  L.  J.,  that  the  cases 
of  Purser  v.  Worthing  LoceU  Board  and  London  and 
North'Weitem  Bailway  Co,  v.  Llandudno  CommiS" 
Burners  show  that  jmind  facie  this  land  covered  with 
these  glasshouses  is  part  and  pared  of  the  market 
garden,    and  therefore    is    agricultural   land,    the. 
occupier  of  whidi  is  entitled  to  the  benefit  of  this 
exemption.    The  form  or  collocation  of  words  used 
in  this  Act  is  not  new  as  defining  partial  exemption 
in  rating:  cases.    It  is  to  be  found  as  early  as  the 
Public  Health  Act,  1848,  and  in  the  Public  Health 
Act,  1875,  and  has  uniformly  received  such  a  con- 
struction that  the  hereditaments  catalogued  in  the 
definition  have  been  hdd  to  indude  t^e  buildings 
thereon,  whenever  the  buildings  in  question  are  part 
and  pared  of  the  specified  her^itaments.    It  remains 
to  consider  if  there  is  anything  in  the  tenor  and- 
details  of  this  Act  to  lead  to  the  condusion  that 
"market  garden"  and  the  other  collocated. words 
ought  to  recdve  a  different  construction  in  this  Act, 
so    as  to   exdude   from  "agricultural   land"   the 
buildings   on   each    hereditament,    whatever   their 
character.    I  see  nothing  in  the  tenor  of  the  Act,  or 
in  its  details,  to  lead  to  such  a  condusion,  and  if  it 
had  been  the   intention  of  the  Leffislatnre,    when 
employing  this  old  precedent  for  me  definition  of 
hereditaments  to  be  partially  exempted  from  rates, 
to  use  the  word  in  a  new  sense,  and  exdude  from  tlie 
exemption  all  land  covered  with  bufldings,  it  would 
have  been  very  easy  to  do  so ;  and  this  Eas  not  been 
done. 

I  will  now  deal  with  the  sections  ddefiy  relied  on, 
in  the  arguments  at  the  bar,  as  indicating^  an  inten- 
tion by  me  Legislature  to  use  these  words  in  this  new 
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senfle.  [Hu  lordahip  read  Motiozi  1,  Bub-sedioii  1.] 
It  Ib  argued  that  in  leotion  1,  sub-aeotion  1,  of  this 
Act  there  is  a  manifest  intention  to  contrast  agriool- 
tural  land  with  buildings — u  a.,  the  buildings  thereon. 
I  think  not.  There  is  a  contrast,  but  it  is  a  contrast 
between  agricultural  land  as  defined,  and  **  buildings 
or  other  hereditaments,"  a  contrast,  that  is,  between 
different  dasses  of  rateable  hereditaments.  The  right 
inference  from  this  contrast  seems  to  me  not  to  be 
that  all  buildings  are  to  be  excluded  from  agricul- 
tural land,  but  only  such  buildiuRs  as  can,  by  the 
existing  law,  pronerly  be  dealt  with  for  rating  pur- 
poses as  separate  hereditaments. 

Next  it  is  argued  that  section  6  shows  this 
intention  to  exdude  all  buildings  from  "agricul- 
tural land.'*  I  think  not.  It  is  a  difficult  section  to 
construe,  but  it  seems  to  me  to  be  a  section  giving 
directions  as  to  the  separation  in  valuattou  lists  and 
bases  of  coun^  rates,  &c.,  of  agricultural  land  as  a 
rateable  hereditament  from  buildings  and  other  rate- 
able hereditaments.  Glause  (a)  deeds  with  lists  speci- 
fying the  separate  hereditaments  in  detail ;  clause  (6) 
with  lists  dealing  only  with  totals ;  clause  (c)  deals 
with  the  entry  in  the  detailed  valuation  lists  of  l^e 
rateable  hereditaments  which  form  part  of  a  heredita- 
ment consisting  partly  of  agricultural  land  and  partly 
of  buildings — i,e.,  in  my  judgment,  buildings  which 
ought  by  (a)  to  be  valued  as  separate  hereditaments. 
These  parts  will  each  of  them  appear  in  the  valuation 
list  as  separate  rateable  hereditaments.  The  entire 
hereditaments  of  which  they  are  parts  will  not 
appear  in  the  valuation  list  at  all.  The  rateable 
value  of  each  of  these  parts,  together  with  the 
respective  gross  estimated  rental,  will  have  to 
appear  on  the  valuation  list,  for  the  rateable 
value  of  the  gross  rental  less  certain  deductions, 
which  rental  and  deductions  have  both  to  appear  on 
the  valuation  list  The  clause  says  that  i^e  gross 
estimated  rental  of  the  buildings  shall,  while  the 
buildings  are  used  only  for  the  cultivation  of 
agricultural  land,  be  calculated  on  the  rent  at  which 
they  would  be  expected  to  let  to  a  tenant  from  year 
to  year,  and  not  on  their  structural  cost.  This  at 
first  looks  like  a  very  useless  distinction,  since  rent 
to  be  expected  from  the  hypothetical  tenant,  and 
not  structural  cost,  is  always  the  basis  of  valuation 
in  rating ;  but  the  section  goes  on  to  say  that  the 
total  gross  estimated  rental  of  the  entire  hereditament 
shall  not  be  increased  by  the  separate  valuation  of 
the  parts.  This  shows  tnat  the  valuer,  in  addition 
to  making  a  separate  valuation  of  the  rateaUe 
hereditaments  consisting  of  buildings,  must  make  a 
valuation  of  the  gross  estimated  rental  of  tiie  entire 
hereditament,  wmdi  latter  valuation  will  not  appear 
in  the  valuation  list  at  all,  and  then  apparently  he 
is  to  deduct  from  the  gross  rental  of  the  entire 
hereditament  the  value  of  the  rateable  hereditament 
constituted  by  the  buildings,  and  the  gross  estimated 
rental  of  the  agricultural  land  will  apparently  be  the 
residue.  Then  from  the  ffross  rental  of  these  several 
hereditaments  constituted  by  the  agricultural  land 
and  the  buildinffs  respectively  will  have  to  be  made 
the  ordinary  deductions  for  repairs,  Ac.,  to  arrive  at 
the  rateable  value.  This  latter  part  of  ^e  section, 
and  the  dual  valuation  which  it  necessarily  imports, 
makes  intelligible  the  portion  relating  to  valuing  not 
on  the  structural  cost  but  on  tiie  rent  whidi  the 
hypothetical  tenant  might  be  expected  to  give, 
because,  however  plainly  this  may  be  tiie  course  to 
pursue  according  to  the  ordinary  law,  it  is  not  so 
plainly  the  course  to  pursue  when  the  Legislature 
directs  that  the  nature  of  a  hereditament  shall  be 
ascertained  in  reference  to  the  gross  rental  of  an 
entirety  of  which  the  hereditament  to  be  valued  is 
only  a  part— that  is,  in   other  words,  where  the 


valuation  is  arrived  at  by  the  apportkmment  of  ths 
sum  of  another  valuation. 

Now,  what  are  the  buQdings  whidi  are  to  bs 
separately  valued  according  to  these  direotkmi  ia 
clause  (c)  P  Oollint,  L.J.,  thinks  that  they  an 
buildings  not  part  and  pared  of  the  affrioiutarsl 
land — ^not  part  and  paroe!,  that  is,  in  the  pnsant 
case,  of  liie  market  garden— but  used  in  oonneelioa 
with  it,  and  no  doubt  such  buildings,  although  not 
forming  part  of  the  market  garden  or  other  agried- 
tural  land,  might  in  rating  law  be  described  as  a  psit 
of  the  hereditament  consisting  partly  of  agiiodtiud 
land  and  partly  of  buildings,  for  there  is  no  law 
which  requires  a  separation  of  hereditaments  aoootd- 
ing  to  the  tities  under  which  the  oooupier  hddi,  or 
the  use  which  the  occupier  makes  of  the  parts;  and 
unity  of  personal  occupation  and  unity  erf  paiish  is 
all  that  is  necessary  to  constitute  and  detennine  ths 
rating  hereditament.  If  once  you  arrive  at  the  oon- 
elusion  that  the  definitions  of  agricultural  land  cover 
and  indude  the  buildings  part  and  parcel  thereof,  it 
is  not  easy  to  avoid  the  conclusion  that  the  bufldings 
spoken  of  in  this  section  must  be  some  biiildiaci 
other  than  those  falling  within  the  definition.  Ooe 
mode  of  avoiding  this  condnsion  would  be  to  read 
the  words  **  parUy  of  agricultural  laud  and  partly  oi 
buildings"  to  mean  partly  of  agrioultunl  land 
uncovered  with  buildinn  and  partly  of  agxiodtanl 
land  covered  by  buildings;  but  this  would  be  a 
somewhat  violent  construction,  and  in  my  ofiinioR 
cannot  be  accepted  as  the  true  canstruction.  Nor  saa 
I  bring  mysdf  to  think  that  if,  apart  from  aection  h, 
the  definition  of  agriculturdd  land  or  of  market  ^ardsn 
ought  to  be  construed  as  induding  the  boildiagi 
erected  on  the  land  for  the  cultivation  of  it»  one  pnK 
vision  of  section  6,  whidi,  moreover,  can  be  ooustiMd 
consistently  with  sudi  oonstruotion,  ought  to  aaala 
one  reject  it  Moreover,  I  do  not  think  thet  to  isii 
clause  (c)  of  section  5  as  applying  only  to  heradilaiiiisii 
not  part  and  pared  of  the  agrioultoral  land  leads  ta 
any  results  inconsistent  with  the  apparent  intantioR 
of  the  Legislature ;  for  supposing  some  building  is 
have  been  erected  which  in  addition  to  its  nsem 
assisting  the  cultivation  of  the  affricnltoral  knl 
would  serve  another  purpose— «.a.,  which  would  ■ 
as  a  residence  for  the  farmer  and  his  family,  I  do 
think  that  there  is  anything  in  the  oases  which  wi 
necessitate  or  justify  holding  such  a  building  to  W 
part  and  pared  of  we  agricultural  land,  although  S 
would  dearly  be 
partly  of 

It  wouldi  _  _ 

of  rating,  a  single  hereditament,  because 
under  one  oooupation  by  the  same  person  or  _ 
On  the  other  huid  a  hay-bam  in  a  meadow,  or  a 
died,  would  be  part  and  pared  of  the  agxioii] 
land  as  serving  for  the  culavation  thereof  and  nothing 


Id  dearly  be  part  of  the  hereditament  oonsistqg 
ly  of  agricultural  land  and  partly  of  >*ta<i™g^ 
vould,  however,  be,  according  to  the  general  lev 


I  understand  the  decision  in  the  Llandttdmo  o 
to  have  been  based  on  this  prindple.  It  is  sac 
reasonable  to  suppose  that  the  Legisletore  mteed 
such  a  result  than  to  put  a  oonstruotion  on  the  lit 
whidi  necessitates  treating  a  hay-bam  or  a  oow-«h 
as  a  rateable  hereditament  separate  from  the  agrioL 
tural  land.  I  think,  therefore,  that  the  oonclnaifle  sC 
Oollins,  L.J.,  is  riffht,  and  that  section  6,  olense  {4k. 
only  applies  to  buildings  outside  the  definition  ot- 
agncultural  land,  and  gives  a  qualified  exemptian  fa,] 
sudi  buildings  when  used  only  for  the  oultivalaan  sl^ 
land,  and  tluit  there  is  nothing  in  this  seotiosi  to  M^ 
vent  the  definition  of  agricultural  land  being  read  it; 
accordance  with  previous  decisions. 

Section  6  only  deals  with  returns  to  the  LasJ, 
Qovemment  Board,  and  seems  to  me  to  fdlow  eaeajy, 
the   lines   of   section  5,  clause  (c),  and  thxowa  ai 
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farther  light  on  the  conatraotion  of  the  definition 


Tbe  only  remalniuf^  section  which  throws  any 
fi|^t  OD  the  matter  is  the  9fch,  which  contains  the 
deflmtioD.  I  have  already  dealt  generaUy  with  the 
VQfdi  of  the  definition  and  the  judicial  decisions 
llMnon,  so  far  as  the  old  precedent  has  been  fol- 
lowed, but  some  index  to  the  meanine  of  the  Legis- 
htme  is  to  be  gathered  from  the  words  of  the  de&i- 
tion  itself,  both  those  which  appear  in  the  old  form 
and  those  which  are  supplementary  to  it.  First, 
there  is  the  word  "only,^  which  qualifies  "arable, 
BMsdow,  and  pasture  ground."  if  you  treat  the 
word  '*  only  "  as  intended  to  exclude  buildings  on 
moh  land  from  agricultural  luid  as  defined,  and  from 
the  benefit  of  the  exemption,  then  it  would  seem  to 
follow  that  in  the  case  of  market  gardens,  &c.,  build- 
iDgs  will  not  be  excluded.  But  1  do  not  think  that 
tbe  word  <'  onlv ''  affects  the  question  of  the  inclusion 
or  erdunon  of  buildings  from  the  definition.  *  <  Only  " 
iiiiiesot  to  coTer  and  ^-xdude  that  dass  of  cases  in 
which  the  land,  although  used  as  arable,  meadow,  or 
peetuie  ground,  mignt  be  used  for  some  other 
sHiBiate  purpose,  and  does  not,  in  my  judgment, 
eofer  or  exdnde  from  land  used  as  arable,  meadow, 
or  pasture  ground,  the  stables  in  wluoh  horses  or 
€owe  ehall  stand,  or  a  hay- bam  in  which  the  hay 
then  be  stored ;  such  user  being  merely  a  means  to 
the  user  of  the  arable,  meadow,  or  pasture  ground  as 
aaob. 

As  to  the  words  in  section  0,  *<  but  does  not  indude 
had  oeonpied  together  with  a  house  as  a  park,  gardens, 
other  than  as  aforesaid,"  I  think  '*  other  than  as  afore- 
sud"  means  other  than  market  gardens  and  cottage 
fBrdens;  and  it  misht  be  argued  that  the  defiuition 
sf  sgrionltnral  land  does  not  indude  land  oooupied 
together  with  a  house  as  ootiiu^e  gardens  or  market 
girdens.  If  this  is  so,  it  is  dfficnlt  to  suppose  that 
«s  Act  meant  land  occupied  together  with  a  house  as 
•nUe,  meadow,  or  pasture  ffround  not  to  fall  within 
the  definition  of  agnculturalland. 

The  ccndusion  at  whidi  I  have  arriyed  on  the 
foeetion  raised  by  the  case  is  that  such  land  does 
Mie  within  the  exemption,  because  these  buildings 
wn  part  and  pared  of  the  market  garden,  which,  by 
the  terms  of  the  definition,  is  agricultural  land,  and 
iSB  bnildingB  used  for  the  purpose  of  the  cultivation 
Sf  the  agrienltnral  land,  and  for  no  other  purpose.  I 
9mk  judgment  should  be  for  the  respondents,  and 
|kitthe  appeal  should  be  dismissed. 

Appeal  allowed. 

fldidtors,  SoUcfior  of  Inland  Revenue;  Bavemcro/t, 
Wwdward,  A  Hilh,  for  MtlviU  Green  A  Charles, 
Iforthing. 


P^m  Chan.  Diy.  '■  \ 

(lindley,  M.B.,  and  Bigby    [  Feb.  9,  10,  23. 

Bd Yaoglian  Williams,  L. JJ.) ) 

Katx  v.  Cbotdok  Tramways  Co.  (a.) 

impaBff — Sale  of  undertaking  —  Bonus  to  directors 
— TTltea  Tires — Ifoiice  of  purpose  of  extraordinary 
mttiing — Sufficiency  of  nutice— Companies  Clauses  Act, 
1S45  (8  Vidt.  c.  16),  ss.  71,  85,  86. 

The  directors  of  the  (7.  Co,  entered  into  a  provisional 
freemeni  for  the  sale  of  their  undertaking  and  assets  to 
m  T.  Co.  One  of  the  terms  of  the  agreement  vxis  that 
luu^  sum  should  he  paid  to  the  directors  and  secretary 


«.)  Bepoxted  by  W.  SHALLaaosa  Oodda&d,  Esq., 
Barrister-at-Law. 


of  the  C,  Co.  as  compensation  for  loss  of  office.  The 
agreement  uxa  conditional  upon  its  adoption  by  the 
snareholders  of  the  (7.  Co.  in  general  meeting.  The 
notice  convening  the  meeting  stated  that  the  purpose  of  the 
meeting  was  to  consider  and,  if  advisable,  approve  tJie 
terms  of  the  agreement. 

Held,  (1)  that  the  agreement  was  not  ultra  vires  on 
account  of  the  compensation  to  he  paid  to  the  directors 
and  secretary;  hut  (2)  tliat  the  notice  convening  the 
meeting  did  not  sufficienUy  disclose  the  nature  of  the 
business  to  be  considered  at  the  meeting,  and  did  not, 
therefore,  comply  with  the  provisions  of  section  11  of  the 
Companies  Clauses  Ad,  1845. 

Southall  17.  British  Mutual  life  Assurance  Sodety, 
19  W.  R.  865,  L.  R.  6  Ch.  App.  614,  discussed. 

Hutton  V.  West  dork  BaUway  Co.,  31  FT.  R.  827, 
23  Ch.  D,  654,  distinguished. 

Appeal  of  the  defendant  company  from  a  decision 
of  Kekewich,  J. 

The  action  was  brought  bv  a  shareholder  of 
the  defendant  company,  on  behalf  of  himsdf  and 
all  other  shareholders  in  the  company,  to  restrain 
the  directors  from  carrying  out  a  provisional  agree- 
ment for  the  sale  of  the  company's  undertudng 
and  assets  to  the  British  Blectric  Traction  Co.  The 
agreement  made  between  the  two  qompanies  provided 
for  the  sale  of  the  undertaking,  and  contmued  as 
foUows:  Clause  2.— "In  consideration  of  the  said 
sale  the  traction  company  shall  on  the  completion 
thereof  pay  to  the  tramways  company  the  sum  of 
£30,543.  The  traction  company  shall  also  pay  the 
sum  of  £500  to  each  of  the  present  directors  other 
than  Mr.  W.  J.  Carruthers  Wain,  to  whom  the  sum 
of  £1,250  shall  be  paid,  and  £500  to  the  secretary  of 
tbe  tramways  company,  as  compensation  for  loss  of 
office.'*  Clause  6. — "  This  agreement  and  all  the  pro- 
visions hereof  are  conditioiud  upon  the  same  being 
adopted  by  the  shareholders  of  the  tramways  com- 

ry,  and  in  case  of  non-adoption  it  shall  be  lawful 
the  traction  company,  by  notice  in  writiog  to  the 
tramways  company,  to  determine  this  agreement." 

On  the  26th  of  November,  1897,  the  tramways  com* 
panT  gave  notice  of  an  extraordinary  general  meeting 
of  the  shareholders  to  be  hdd  on  the  14th  of  December 
at  twelve  noon,  "  for  the  purpose  of  considering  and, 
if  thought  advisable,  of  approving,  the  terms  of  an 
agreement  to  be  made  between  the  Croydon  Tram- 
ways Co.  of  the  one  part,  and  the  British  Electric 
Traction  Co.  (Limited)  of  the  other  part,  being  an 
agreement  for  sale  of  tiie  undertakinff  and  assets  of 
the  Croydon  Tramways  Co.  to  the  British  Electric 
Traction  Co.  (limited)." 

On  the  1st  of  December  a  drcular  was  issued  to 
the  shareholders  stating  that  the  sale  to  the  traction 
company  would  be  at  a  price  suffident  to  pay  off  the 
preference  capital  at  par,  and  return  60  per  cent  to 
the  holders  of  the  ordinary  stock. 

The  circular  also  stated :  ' '  The  traction  company,  in 
addition,  assume  the  responsilnlity  for  the  debentures 
and  other  liabilities  of  the  company,  and  as  they  are 
desirous  of  having  the  management  in  their  own 
hands  the  directors  and  secretary  have  agreed  to 
retire  on  bdng  paid  a  lump  sum  as  compensation  for 
their  loss  of  office." 

A  form  of  proxy  was  also  endosed  in  the  drcular. 
At  the  extraordinary  general  meeting  the  plaintiff 
opposed  the  confirmation  of  the  provisional  agree- 
ment ;  neverthdess,  it  was  confirmed  by  a  very  large 
majority. 

The  plaintiff  thereupon  commenced  his  action, 
alleging  that  the  provision  to  pay  a  lump  sum  to  the 
officers  of  the  company  was  ultra  vires,  and  that  the 
meeting^  was  not  duly  summoned  on  the  nound  that 
the  notice  of  the  meeting  and  the  dromar  did  not 
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Biijfioieiitly  dudose  the  real  terms  of  the  agreement 
whioh  were  to  be  considered. 

This  latter  question  depended  upon  the  oonstmo- 
tion  of  section  71  of  the  Companies  Clauses  Act, 
1845,  which  Act  was  incorporated  in  the  Croydon 
Tramways  Co.'s  Act. 

Section  71  is  as  follows:  '< Fourteen  days' public 
notice  at  the  least  of  all  meetings,  whether  orainary 
or  extraordinary,  shall  be  given  by  advertisement, 
which  shall  specify  the  place,  the  day,  and  the  hour 
of  meeting;  and  every  notice  of  an  extraordinary 
meeting,  or  of  an  ordmary  meeting,  if  any  other 
business  than  the  business  hereby  or  by  the  special 
Act  appointed  for  ordinary  meetings  is  to  be  done 
thereat,  shall  specify  the  purpose  for  which  the  meet- 
ing is  called.*' 

On  motion  for  an  injunction  to  restrain  the 
directors  from  carrying  out  the  terms  of  the  pro- 
visional agreement,  Kekewich,  J.,  granted  the 
injunction,  being  of  opinion  that  the  notice  of  the 
meeting  was  insufiBdent  to  satisfv  the  statute,  and 
that  a  majoritv  of  the  meetine  could  not,  as  against 
a  dissentient  shareholder,  bind  him  to  an  agreement 
by  which  a  large  sum  of  money  would  pass  into  the 
hands  of  the  o£Scers  of  the  company  and  confer  no 
benefit  on  the  shareholders  of  the  company. 

The  tramways  company  appealed,  and  after  the 
appeal  had  been  argued,  the  court  expressed  an  opinion 
that  they  could  not  do  justice  to  the  plaintiff  in  the 
absence  of  the  purchuing  company  (the  traction 
company). 

The  case  stood  over,  therefore,  for  the  writ  to  be 
amended  by  adding  the  traction  company  as  defend- 
ants, and  for  them  to  be  served  witii  notice  of  motion 
before  the  Court  of  Appeal. 

Grippe,  Q,C.f  Warrington,  Q,0.f  and  Bowden,  for  the 
appellants. — ^There  is  a  general  power  of  sale  given  to 
the  tramways  company  by  the  Tramways  Act,  1870, 
s.  44.  The  notice  of  the  meeting  was  a  sufficeint 
compliance  with  the  terms  of  section  71  of  the  Com- 
panies Clauses  Act,  1845.  The  terms  of  the  contract 
for  sale  were  not  uUra  virea,  as  against  a  dissentient 
shareholder,  so  far  as  regards  the  remuneration  to  be 
paid  to  the  directors  and  secretary  of  the  company: 
8outhM  V.  BriUsh  Mutual  Life  Assurance  Society,  19 
W.  B.  236,  L.  B.  11  Eq.  65,  and  on  appeal  19  W.  B. 
865,  L.  B.  6  Ch.  App.  614;  Button  v.  West  Cork 
Railway  Co.,  81  W.  B.  827,  23  Ch.  D.  654. 

Bramwdl  Davis,  Q,0.,  and  Bradford,  for  the  plain* 
tiff. — ^The  agreement  is  uUra  vires  because  the 
directors  beinp^  interested  in  it  could  not  bring  an 
independent  judgment  to  bear  on  it.  A  director 
vacates  his  office  if  he  is  interested  in  any  contract  of 
the  company :  sections  85  and  86  of  the  Companies 
Clauses  Act,  1845.  Under  the  general  law  these 
directors  were  disqualified  by  this  contract :  Boston 
DeepSea  Fishing  and  Ice  Co.  v.  Ansell,  39  Ch.  D.  339, 
37  W.  B.  Dig.  117.  The  moment  the  directors  put 
the  seal  of  the  company  to  the  contract  they  vacated 
their  office,  and  t£at  being  so,  it  was  not  in  their 
power  to  convene  a  meeting  of  the  shareholders. 

They  also  refeiredto  In  re  Newman  &  Co,,  43  W.  B. 
483,  [1895]  1  Ch.  674;  and  Marshall  v.  South 
Staffordshire  Tramways  Co.,  43  W.  B.  469,  [1895]  2 
Ch.  36. 

Buckley,  Q.C.,  and  Stewart  Smith,  for  the  British 
Electric  Inaction  Co. — ^We  agreed  the  purchase  price 
to  be  paid,  on  the  footing  of  the  directors  and  secre- 
tary being  retained  in  their  offices ;  we  afterwards 
dumged  our  minds  and  agreed  to  give  them  compen- 
sation for  their  loss  of  office.  Even  if  this  had  been 
commission^  nothing  more  nor  leas,  paid  to  the 
dizeotors  by  the  purchasing  company  for  their  having 


carried  through  the  business,  the  notioe  stating  that 
the  purpose  of  the  meeting  of  the  shareholders  was  to 
consider  and  approve  the  agreement  would  have  been 
sufficient  to  comply  with  the  terms  of  the  statate: 
In  re  BridpoH  Old  Brewery  Co.,  15  W.  B.  291,  L.  E. 
2  Ch.  App.  191.  The  money  agreed  to  be  paid  to  the 
directors  was  not  part  of  the  consideration  given  for 
the  purchase. 

Bramwdl  Davis,  Q.C.,  in  reply  on  the  motion.— 
SotUhdll  V.  British  Mutual  Life  Assurance  Sodetif 
differs  from  this  case,  the  sale  there  being  under 
section  161  of  of  the  Companies  Act,  and  not  under 
the  Tramways  Act.  The  effect  of  the  GompaDia 
Clauses  Act  is  to  prevent  such  a  bargain  as  this  being 
carried  out :  Ernest  v.  Nicholls,  6  W.  B.  24,  6  H.  L 
Cas.  401. 

He  also  referred  to  Aberdeen  Railway  Co.  v.  fiUbie 
Bros.,  1  Macq.  461. 

Cripps,  Q.C.,  in  reply  on  the  whole  case,  referred  to 
Grant  v.  Thompson's  Switchback  Railways  Co.,  37  W.  E. 
,  312,  40  Ch.  D.  135. 

LiNDLEY,  M.B.— This  b  an  extremely  importmt 
case,  and  one  or  two  questions  which  have  arieen  are 
of  very  general  importance  to  companies,  not  merely  to 
the  two  involved  in  this  present  litigation.  The 
substance  of  the  litigation  is  to  restrain  the  Croydon 
Tramways  Co.,  and  afterwards  the  company  which 
has  been  joined  as  defendants  (the  traction  oom- 
panyV  from  carrying  out  a  certain  agreement 
for  the  sale  of  the  Croydon  Tramways  Co.  to  the 
purchasing  company,  and  Eekewich,  J.,  has  giaatod 
an  injunction  restraining  the  Croydon  Tramways  Go. 
from  carrying  out  tiiat  agreement  until  the  jadlgmeni 
in  this  action.  He  has  done  that  on  the  groond  thtt 
the  agreement  is  ultra  vires — tiiat  is  to  say,  one  which 
any  one  shareholder  in  the  Croydon  Tramways  Co. 
can  say  the  company  had  no  right  and  no  legal  power 
to  enter  into.  That  raiees  a  question  of  very  greet 
importance  indeed. 

A  subordinate  question,  but  one  also  of  very 
considerable  importance  is  this,  tiiat,  supposing 
Eekewich,  J.,  has  gone  too  far  in  saying  that  thii 
is  a  contract  which  the  company  cannot 
enter  into,  have  the  shareholders  so 
to  it,  and  confirmed  it,  as  to  render  it 
operative,  or  are  the  shareholders  entitled  to  sqr 
that,  owing  to  the  defective  notice  which  has  beoi 
given  to  convene  the  meeting  to  oonfirm  it,  it  ie 
not  yet  to  be  treated  as  a  confirmed  agreement? 
That  is  another  point  which  turns  ultimately  upon 
the  sufficiency  of  the  statutory  notice. 

The  agreement  itself  is  sealed  by  the  two  oompaoiei, 
but  owing  to  a  clause  in  it  which  I  will  read  presently, 
it  cannot  be  regarded  as  more  than  a  provisiooftl 
arrangement  which  was  not  to  bind  any  of  them  until 
it  was  submitted  to  a  meeting  of  the  shareholdefs  of 
the  selling  company.  The  agreement  (I  will  call  it  an 
agreement  for  the  sake  of  avoiding  drcumlocatioiL)  ii 
dated  the  25th  of  November,  1 897,  and  is  made  between 
the  Croydon  Tramways  Co.  of  the  one  part,  and  tiii 
British  Electric  Traction  Co.  of  the  other  part,  flis 
directors  of  neither  company  are  mentioned  as  partias 
to  it.  [His  lordship  read  and  commented  on  dansiS 
2,  6,  and  7  of  the  agreement,  and  continued :] 

Pausing  there  for  a  moment,  it  is  quite  obvioas 
that  the  clause  which  I  have  read  rdating  to  the 
remuneration,  or  payments  to  be  made  to  ^  tie 
directors  and  the  secretary,  is,  to  say  the  least  of  it,  a 
very  unusual  clause,  and  it  is  not  to  be  overlooked 
that  what  the  agreement  says  is  that  that  shall  be 
paid  to  them  as  compensation  for  loss  of  offioe. 
Anybody  reading  this  agreement,  without  the  light  of 
one  of  the  affidavits  made  by  Mr.  Gaccke,  would  no* 
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gather  from  that,  that  what  was  meant  was  that 
the  purchasing  company  originally  proposed  to  take 
these  gentlemen  oyer,  but  afterwards  agreed  to  give 
them  this  sum  of  money  for  not  obtaining  em- 
ployment for  them  on  die  board  of  the  parohas- 
ing  oomx>any.  Kow,  I  will  deal  first  of  all  with  the 
qaestion  whether  it  is  an  invalid  agreement  in  this 
sense,  that  if  the  two  companies  choose  properly  to 
adopt  it,  ihey  cannot  by  law  do  so.  Mr.  BramweU 
Davis  has  argned  very  strenuously  that  it  is  an  agree- 
ment uUra  vires,  an  agreement  illegal  in  the  sense 
that  the  company  cannot  enter  into  it,  even  if  the 
shardiolders  wish  it.  I  am  not  prepared  to  say  that 
at  all.  I  do  not  think  there  is  any  principle  of  law, 
or  any  authority,  for  going  that  length — that  is  to  say, 
if  the  shareholders  of  the  selling  company  choose,  on 
proper  notice  and  so  on,  to  confirm  this,  I  cannot 
conceive  why  they  should  not.  Just  see  what  it  is. 
It  is  an  agreement  for  purchasing  their  property 
upon  terms  which  may  or  may  not  be  advantageous. 
It  cannot  be  fairly  regarded  as  a  mere  agreement  to 
pay  the  directors  a  certain  sum  of  money  apart  from 
all  the  rest.  It  is  not  like  the  case  of  HuUon  v.  The 
West  Cork  Railway  Co.  at  all,  where  there  was 
nothing  to  be  done  except  to  vote  remuneration  for 
the  directors,  and,  the  company  being  wound  up,  the 
court  said  they  could  not  do  it.  The  broad  question 
to  be  considered  here  is  whether,  having  regard  even 
to  that  clause  about  payment  of  directors,  the  terms 
upon  which  it  is  proposed  to  sell  the  business  of  the 
Croydon  Tramways  Co.  are  not  so  advantageous  as 
that  a  majority  of  shareholders  at  a  properly  con- 
vened meeting  cannot  say,  *<  We  will  accept  them." 
I  am  not  prepared  to  say  that  there  is  anything 
wrong  in  this  which  would  prevent  the  shareholders 
oonfirming  it ;  and  if  we  look  into  authority,  I  think, 
so  far  as  it  applies,  Souihall  v.  British  Mutual  Life 
Assurance  Society  comes  nearest.  That  goes  to 
show  that  this  is  an  agreement  which  is  per- 
fiectly  within  the  competence  of  these  two  com- 
panies to  enter  into  if  they  choose.  Mr.  Bram- 
weU Davis  based  an  argument  on  sections  85  and 
86  of  the  Companies  Clauses  Act,  which  he  says 
shows  that  in  companies  of  this  kind  such  an  agree- 
ment as  this  cannot  possibly  be  valid.  Sections  85 
and  86  are  two  out  of  a  group  of  sections  under  the 
heading,  *'With  respect  to  the  appointment  and 
rotation  of  directors,*'  and  it  is  enacted  at  the  end 
of  section  85  that  "  No  director  shall  be  capable  of 
accepting  any  other  office  or  place  of  trust  or  profit 
under  the  company,  or  of  being  interested  in  any 
contract  with  the  company  during  the  time  he  shall 
be  a  director."  Upon  that  it  is  argued  that  these 
directors  are  interested  in  this  contract  with  the 
company,  and  as  they  are  not  capable  of  being 
intenssted  in  a  contract  with  the  company  the  con- 
tract itself  must  be  beyond  the  powers  of  the 
company  to  enter  into.  That  is  putting  upon  section 
85  a  construction  which  has  never  been  put  upon  it 
for  the  last  fifty  years,  and  it  appears  to  me  utterly 
inadmissible.  The  real  truth  b  that  the  consequences 
of  a  director  being  interested  in  a  contract  with  the 
company  are  as  follows :  First  of  all  there  is  the 
statutory  consequence  that  he  ceases  to  hold  office ; 
and  secondly,  there  is  what  I  may  call  the  general 
legal  consequence  that  he  cannot  enforce,  as  against 
the  company,  any  contract  which  he  has  entered 
into  with  that  interest  But  to  say  that  a  contract 
between  two  companies  is  to  be  treated  as  invalid, 
and  beyond  the  power  of  one  of  the  companies, 
because  its  directors  are  interested  in  it,  is  a  proposi- 
tion which  I  have  never  heard  advanced  before,  and 
which  appears  to  me  to  be  entirely  unsound.  That  is 
the  first  and  great  point  of  this  case,  whether  this  is 
an  agreement  into  which  the  companies  can  validly 


enter,  and  I  differ  from  the  view  of  the  learned  judge 
below  on  that  point.  My  opinion  is  that  it  is  a  con- 
tract which  they  can  lawfully  enter  into  if  they  go 
the  proper  way  to  work. 

That  brings  me  to  the  next  question.  As  I  said 
before,  it  is  not  a  contract  at  all  until  it  has  been 
approved  by  the  shareholders.  The  langoage  is, 
''  This  agreement  and  all  the  provisions  hereof,  are 
conditional  upon  the  same  being  adopted  by  the  share- 
holders of  the  tramways  company.'*  What  was  done 
was  this.  This  company  bBing  governed  by  the 
Companies  Clauses  Act,  it  was  necessary  to  call 
a  meeting  in  the  maimer  prescribed  by  that  Act  for 
the  purpose  of  obtaining  the  sanction  of  the 
shareholders  of  the  Croydon  Tramways  Co.  to  the 
agreement,  and  accordingly  a  notice  convening  a 
meeting  was  issued.  There  is  a  section  in  that  Act  of 
Parliament  relating  to  these  notices  which  is  very 
important.  It  is  section  71.  [His  lordship  read  the 
section,  and  the  notice,  and  continued:]  Now, 
pausing  there  for  a  moment,  what  would  anybody 
imderstand  by  that  P  He  would  understand  that  the 
meeting  was  convened  for  the  purpose  of  considering 
a  certam  agreement  for  the  sale  of  the  undertaking 
and  assets  of  the  Croydon  Tramways  Co.,  and  any 
man  of  business  would  assume  as  a  matter  of  course 
that  whatever  the  puichasing  company  was  going  to 
pay  for  the  purchase  of  this  undertaking  and  assets 
would  be  paid  to  the  vendors — that  is,  would  be  paid 
to  the  selmig  company.  That  is  not  true,  because  a 
very  considerable  portion  of  that  which  is  part  of  the 
consideration  for  the  purchase  is  not  to  be  paid  to  the 
vendors,  but  is  to  be  paid  to  the  directors  and  officers 
of  the  selling  company.  Now  comes  the  question, 
and  to  my  mmd  a  mffioult  question,  whether  you  can 
say,  in  ordinary  fairness  of  language,  that  this  notice 
does,  to  use  the  words  of  the  Companies  Act,  '*  specify 
the  purpose  for  which  the  meeting  is  called."  Mr. 
Cripps  has  argued  that  it  does— that  the  purpose  is  to 
confirm  the  agreement*  That  is  true  by  the  card,  but 
to  my  mind  this  notice  has  been  most  8di:fully  framed 
to  mislead  the  shareholders.  It  is  a  tricky  notice, 
and  it  is  to  my  mind  playing  with  words  to  tell 
shareholders  that  they  are  convened  for  the  purpose 
of  oonsidering  a  contract  for  the  sale  of  their  under- 
taldng,  and  to  conceal  from  them  that  a  large  portion 
of  that  purchase-money  is  not  to  be  paid  to  the 
vendors  who  sell  that  undertaking.  I  am  perfectly 
alive  to  the  danger  of  putting  into  notices,  especially 
notices  by  advertisement,  more  than  the  Act  of  Par- 
liament requires,  and  I  agree  with  Mr.  Cripps  that 
all  that  the  Act  of  Parliament  requires  is  that  the 
purpose  shall  be  stated.  But  it  must  be  stated  fairly ; 
it  must  not  be  stated  so  as  to  mislead,  and  it  appears 
to  me  that  one  of  the  main  purposes  of  this  agree- 
ment, so  far  as  the  directors  care  about  it,  is  that  they 
shall  get  a  large  sum  of  money  without  disclosing  the 
fact  to  their  shareholders.  It  is  not  a  notice  dis- 
closing that  purpose  fairly,  and  in  a  sense  not  to 
mislead  those  to  whom  it  is  addressed.  It  follows 
that,  although  in  my  judgment  this  contract  is  one 
which  the  companies  can  lawfully  enter  into,  it  is  a 
contract  which  the  selling  company  have  not  yet 
adopted— that  is  to  say,  that  tiie  resolution  which  was 
passed  under  this  notice  accompanied  though  it  was 
by  a  circular,  is  not  one  which  is  binding  upon  absent 
shareholders  or  dissenting  shareholders.  The  notice 
was  accompanied  by  a  drcular,  or  rather  a  few 
days  afterwards  a  circular  was  sent  round  which  ex- 
panded a  little  the  information  given  by  the  notice,  and 
said :  *'  The  object  of  the  affreement  is  to  carry  out  a 
sale  of  the  undertaking  and  assets  of  the  company  to 
the  British  Electric  Traction  Co.  (Limited),  at 
a  price  which  will  pay  off  the  preference  capital  at 
par,  and  will  return  60  per  cent,  to  the  holders  of  the 
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ordinary  stock.  The  traction  company,  in  addition, 
assume  the  reeponsibility  for  the  debentures  and 
other  liabilities  of  the  company,  and,  as  they  are 
desirous  of  having  the  management  in  their  own 
hands,  the  directors  and  secretary  have  agreed  to 
retire  on  being  paid  a  Itimp  sum  as  compensation  for 
their  loss  of  ofiEioe.  The  near  approach  of  the 
period  at  which  the  lines  will  become  purchasable  by 
the  local  authority,  and  the  heavy  expenditure  whicn 
is  inevitable  on  the  reconstruction  and  equipment  of 
the  lines  for  eiectrioal  traction,  which  the  directors 
understand  the  local  authorities  made  a  condition 
precedent  to  any  extension  of  the  term,  has  led  your 
directors  to  believe  that  the  shareholders  will  be  wise 
in  accepting  the  present  offer,  and  securing  for  them- 
selves what  may  be  considered  fairly  satisfactory 
terms.  A  form  of  proxy  is  enclosed  which,  in  the 
event  of  your  being  unable  to  attend  the  meeting, 
you  are  particularly  requested  to  fill  in,  sign,  and 
return  to  me  on  or  before  the  11th  day  of  December 
instant."  That  is  signed  by  the  secretary.  Of 
course  one  sees  that  it  was  sent  out  in  order  to  get 
proxies  quite  as  much  as  to  give  further  information 
to  those  who  should  attend.  What  would  anybody 
reading  the  notice  and  seeing  the  circular  think 
about  it  ?  He  might  well  think  that  there  was  to  be  a 
sale  by  one  company  to  the  other  of  the  assets,  and 
that  there  was  to  be  some  lump  sum  paid  to  the 
directors  for  compensation  for  loss  of  office,  as  the 
purchasing  company  were  desirous  of  having  the 
management,  and  he  would,  say, '  *  There  is  nothing  par- 
ticular in  that ;  I  shall  sign  the  proxy  and  let  diroctors 
use  my  name."  I  do  not  think  thiat  was  a  wholly 
fair  disclosure  to  the  shareholders  of  what  was  going 
on.  They  ran  the  risk ;  they  took  their  chance  of  a 
good  many  shareholders  signing  the  proxies  in  the 
dark,  by  reason  of  the  ambiguity  and  insufficiency  of 
notice  by  the  advertisement,  and  when  the  resolution 
was  passed,  information  was  asked  for  and  was  not 
given. 

It  appears  to  me,  therefore,  that  the  appeal  succeeds 
to  a  certain  extent  and  fails  to  a  certain  extent,  and 
that  the  right  course  to  adopt  will  be  to  discharge 
the  order  of  Kekewioh,  J.,  and  to  grant  an  injunction 
to  restrain  the  defendant  company  from  carrying  this 
agreement  into  effect  until  auly  sanctioned  by  the 
shareholders  of  the  tramways  company  at  a  meeting 
duly  convened  for  the  puroose.  If  they  choose,  upon  a 
proper  notice,  unders^ding  what  they  are  about,  to 
sanction  this,  in  my  judgment  they  are  at  liberty  to 
do  so,  and  there  1  differ  from  Kekewich,  J.  As 
regards  the  costs,  it  appears  to  me  that  the  costs 
of  the  oiigtnal  plaintiffs  and  the  original  defendants 
here  and  below  ought  to  be  costs  in  the  action,  and  I 
think  the  costs  of  the  purchasing  company,  who  were 
served  at  our  request,  ought  to  be  their  costs  in  the 
action,  so  that  they  will  not  have  to  pay  them,  and 
may  get  them. 

BiOBY,  L.J. — ^I  am  of  the  same  opinion.  First  of 
all,  this  is  a  contract  not  ultra  vires  according  to  my 
judgment.  What  is  the  meaning  of  an  ultra  vires 
contract  P  It  is  one  which  the  company  has  no  legal 
power  to  carry  into  effect  at  all,  even  although  in  the 
opinion  of  each  and  every  shareholder  it  is  a  contract 
advantageous  to  the  company  and  to  them,  and 
though  each  individual  shareholder,  being  fully  com- 
petent to  agree  for  himself,  approves  of  and  agrees 
with  it.  I  go  so  far  as  the  language  of  James,  L.J., 
in  the  case  of  Southall  v.  British  Mutual  Life  Assur^ 
ance  Society  when  he  says,  for  the  sole  purpose  of 
deciding  whether  the  agreement  was  ultra  vires,  that 
it  would  be  monstrous  to  say  that  a  provision  of  this 
nature  would  make  a  contract  ultra  vires,  1  say 
nothing  here  about  the  circumstances  of  that  case 


except  this,  that  that  question  was  dearly  nind 
both  before  the  Master  of  the  Bolls  and  the  Gout  o! 
Appeal,  and  by  James  and  Mellish,  Ii.JJ.,  in  tiie 
Court  of  Appeal  it  was  distinoUy  taken  into  ooa- 
sideration.  And  remembering  tlutt  the  question  of 
^dtra  vires  is  not  a  question  of  oompanson,  not  a 
question  of  saying  this  is  more  or  less  advantageou, 
but  a  question  as  to  whether  it  is  a  oontraot  wUeK 
the  company  has  a  legal  capacity  of  entering  into 
— I  do  not  see  how  any  other  oondnsioii,  sfter 
full  consideration  of  the  matter,  can  be  arriTsdsL 
In  Southall  v.  British  Mutual  Life  Assurance  Soetdv 
it  was  a  payment  of  £600  to  each  director,  lad 
£5,000  to  the  secretary.  If,  instead  of  that,  thsre  bid 
been  even  a  trifling  sum,  I  do  not  mean  tossyao 
trifling  that  it  could  be  absolutely  neglected,  bat  a 
sum  one-tenth  or  one-twentieth  part  of  thst,  tbe 
same  reasoning  on  the  question  of  uUra  viret  would 
,  and  the  court  would  have  been  obliged  to  ny 


that  the  mere  insertion  of  sudi  a  clause  in  an  sgn»- 
ment  for  sale  and  purchase  of  the  undertaking  would 
make  it  an  impossible  contract  for  the  compsDylo 
adopt.  It  seems  to  me  that  this  is  an  agraeoMot 
which,  if  upon  proper  notice  given  to  the  ihsre- 
holders  the  company  in  general  meeting  acting  m  a 
proper  way  approves  of,  is  not  an  ultra  vires  sgns- 
ment,  and  may  be  a  very  proper  agreement. 

But  then,  upon  the  question  whether  in  this  cm 
there  has  been  sufficient  notice  to  the  shareholdfln, 
and  a  sufficient  approval  at  a  general  meeting  dslj 
convened  for  this  purpose,  to  constitute  an  adoption 
of  the  contract,  fint  of  all  I  would  say  on  thai  part 
of  the  argument  as  to  sections  85  and  86  of  theCaa- 
panics  Olanses  Act,  the  true  answer  is  this— tbii 
there  was  no  contract  at  any  time,  there  is  not  now 
any  contract  in  which  any  director  has  any  intereik 
at  all.  If  the  notices  given  had  been  sofBaart 
notices,  and  the  meeting  had  been  properly  snn- 
moned,  and  the  resolution  regularly  and  propedf 
piMsed,  when  that  resolution  paissed,  and  not  booRb 
would  be  the  time  when  the  contract  arose.  Kov, 
as  to  the  actual  notice,  section  71  of  the  Gon^wDBi 
OUuses  Act,  1845,  provides  that  if  there  is  to  be  s 
meeting  of  the  company  there  should  be  notice  bf 
advertisement  of  the  time  and  place  of  the  meetii^. 
Without  going  to  the  very  words  of  the  sectioii,  it 
provides  that  when  there  is  business  which  we  an 
accustomed  to  call  special  business  to  be  ooodnctod 
at  the  meeting  there  should  be  notice  of  the  pupM^ 
for  which  the  meeting  is  to  be  brought  tc^gemv 
Now,  I  do  not  wish  to  add  in  any  way  to  tbe  ssotioa 
of  the  Act  of  Parliament,  or  to  take  anything  froB 
it.  If  it  can  properly  be  said  that  the  purpose  d 
the  meeting  which  is  actually  summoned  is  shewn  m 
the  advertisement,  I  do  not  think  we  hawe  any  x]|^ 
to  impose  upon  the  company  or  the  board  of  direelai 
the  necessi^  of  giving  notice  of  anythinf^  mors  it 
detail  than  the  purpose.  The  question  that  arissa  ii^ 
Was  the  purpose  of  this  meeting  fairly  and  in  Inn* 

n^  that  could  be  understood  by  ordinary  paodlb 
osed  P  I  think  it  was  not.  They  are  toU  M 
the  purpose  for  which  they  are  assembled  is  to  ooa^ 
sider,  and,  if  they  thought  fit,  to  adopt,  a  contaA 
for  the  sale  of  the  undertaking  of  the  company  to  tti 
British  Electiic  Traction  Co.  To  a  certain  esctent  ~~ 
doubt  that  did  disdose  the  purpose,  but  not  the 
purpose ;  and  it  is  too  dear,  I  think,  for  aigc 
Uiat  if  there  are  several  purposes,  then  the  nodes  «B' 
not  be  sufficient  as  regards  a  purpose  whi^  ii  Ml, 
indicated  in  the  notice  at  alL  There  may  bs  a 
suffident  notice  for  one  purpose  and  not  for  anotkik 
I  quite  agree  with  what  the  Master  of  the  Sib 
has  said,  that  no  man  of  business  would  sMK 
come  to  the  condusion  that  when 
was   summoned   for   the    purpose    of 


troLXLtt      lApdisciase.]       fflfi  WEEKLY  REfOfttER. 


^M 


COTTBT  07  ApPBAL. 


Eayx  V.  Ckoydon  Trakwayb  Co. 


GOXTBT  07  ApPXAL. 


ft  sale  from  the  company  to  a  poiohaser,  it  was  I 
ftlso  intended  at  that  meeting  to  do  so  diffarent  a 
thing  as  to  sanction  the  payment  of  part  of  the 
oondderation  that  was  to  proceed  from  the  purchasers, 
not  to  the  company,  but  to  the  directors  of  the 
company.  I  am  bound  to  say  that  I  think  the 
diiectors  went  encirelv  wrons  in  the  course  they 
adopted.  They  may  have  wished  that  the  public 
ihoold  not  know  of  this  payment  to  themselves. 
That  might  be  one  motive ;  but  I  cannot  help  thinking 
that  tbey  also  wished  that  the  shareholders  should 
not  ha?e  it  called  too  dearly  to  their  minds  that  such 
a  payment  was  to  be  made.  I  cannot  think  that  the 
notice  aotnally  ^;iven  was  either  literally  or  in  spirit 
within  the  meaning  of  section  71.  I  do  not  mean  to 
mj  that  it  is  necessary  by  notice  to  give  full  in- 
fonnation  as  to  the  nature  of  the  bosiness  to  be 
tnoascted,  but  you  must  give  at  any  rate  a  fair  and 
oudid  and  reasonable  ezpluiation  of  the  purpose  or 
pnposes,  whaterer  they  may  be,  for  which  the 
meeting  is  summoned.  I  do  not  think  it  necessary  to 
my  anything  more  about  the  form  of  the  circnJar, 
tlKmgh  I  agree  with  what  the  Master  of  the  Bolls  has 
aaid  as  to  that  also.  It  is  far  from  being  a  candid 
diadosnre  of  what  was  proposed.  I  do  not  say 
anything  either  about  the  proceedings  at  the  meeting 
beyond  this,  that  I  am  not  satisfied  that  even  then 
there  was  a  full  and  proper  disclosure.  It  is  not 
qm  these  points  that  I  found  my  jud^ent.  My 
opinion  is  that  the  notice  actually  adVernsed  did  not 
madose  the  purpose— as  distinguished  altogether 
from  the  detuls  or  terms — for  which  the  meeting 
vaa  fommoned,  so  far  as  it  related  to  the  payment  of 
tiiB  officials  of  the  company. 

Yai^ghak   WnxiAHB,  L.J.— I  am  of  the   same 
opinion.    With  regard  to  the  question  whether  this 
smement  was  ultra  vires  or  not,  I  have  not  a  word  to 
add  to  what  has  already  been  said.  With  regard  to  the 
Mspfllcienoy  of   the  notice — ^the  advertisement — the 
notice  was  misleading.    In  my  j  udgment  this  meeting 
was  in  substance  called  for  two  purposes,  and  the 
Botioe  of  meeting  was  intentionally  so  framed  as  only 
to  call  the    attention  of   the  shareholders   to  one 
of  those  two  purposes.     But  I  wish  to  say  one 
or   two    words    upon    another   part   of   the  case. 
Xekewich,  J.,  held  that  the  notice  was  insufficient 
as  one  of  the  grounds  upon  which  he  acted.    So 
ar  as   he   so   neld,    this    court   is   not   differing 
from  him.    Then  it  is  said,  with  regard  to  another 
groond  acted  upon  by  the  learned  judge,  that  the 
wtering  into  such  a  contract  was  tiUra  vires  of  the 
wmpany.    I  am  not  quite  sure  that  Uie  learned  judge 
ttssnt  BO  to  decide,  although  he  may  have  said  some 
ftmgs  in  the  judgment  which  point  in  that  direction. 
Itis  plain  that  if  yon  speak  of  something  as  bdng 
fiitru  virea  of  the  company,  and  somethmg  else  as 
hsing  ttUra  vires  of  the  directors  or  officers  of  the 
company,  you  have  not  exhausted  all  the  possible 
Bases,  because  there  is  another  case  which  may  arise, 
and  frequentlv  does  arise— that  is  to  say,  the  majority 
^  the^  shareholders  meet  together,  and   they   by 
iBSolution  purport  to  bind  the  minority  to  do  some- 
thing as  to  which  it  is  not  competent  for  the  majority 
to  bind  the  minority.    Now,  such  a  resolution  is  not 
fMra  vires  in  the  sense  in  which  that  word  is  properly 
vsed,  it  is  not  uUra  vires  in  the  sense  in  which  Mr, 
BhuBweU  Davis  asked  us  to  say  that  the  words  of  the 
Mil  and  86th  sections  of  the  Companies  Clauses  Act 
Made  thiB  resolution  uUra  vires,  because  when  any- 
tting  is  uUra  vires  in  that  sense  the  vote  of  all 
jhe  shareholders,    every   one   of   them   who   were 
praent  aBaenting,  would  not  make  the  matter  one 
iHiich  it  was  competent  for  the  company  to  carry 
ttnmgh.    There  is  another  sense  in  which  it  might 


be  said  that  a  matter  was  tittra  vrVea  which  is  not  tittra 
vires  in  the  proper  sense  of  the  words  '*  uUra  vires  of 
the  company,"  nor  uUra  vires  in  the  much  more  limited 
sense  of  the  words  "  ti2<ra  vtrea  of  the  directors,"  but 
ultra  vires  of  the  majority  of  the  shareholders.  The 
reason  why  I  have  mentioned  thif  matter  now  in 
ffiving  judgment  in  this  court  is  this,  that  a  great 
deal  has  berai  said  about  the  decision  of  the  court  in 
SouthM  V.  The  British  Mutwd  Assurance  Oo.,  and  it 
has  been  argued  that  ^e  deBision  of  the  Master 
of  the  Bolls  and  James  and  Mellish,  L.JJ.,  respec- 
tively in  that  case  was  a  deoiBion  that  there  was 
nothing^  which  would  render  invalid  a  resolution  of 
the  majority  of  the  shareholders  givins  a  bonus  to  the 
servants  of  the  company,  never  mind  what  was  the 
motive  of  giving  the  bonus.  I  do  not  think  myself 
that  SouthaU  v.  The  British  Mutual  Life  Assurance  Co* 
decides  anything  of  the  sort  James,  L.J.,  in  dealing 
with  this  matter,  says,  '*  I  a^e  that  if  this  had  been 
done  secretly  in  all  probability  it  coold  not  be  sup- 
ported. But  it  was  done  openly  and  appeared  on  the 
face  of  the  agreement.  There  was  uotningin  itself 
wrong  in  such  an  arrangement,  and  it  was  Imown  to 
all  the  shareholders.  They  said,  *  We  are  going  to 
get  rid  of  the  chairman  and  the  directors,  and  we 
think  it  right  that  we  should  give  them  some  compen- 
sation.' It  woidd  be  monstrous  that  a  trausaction 
otherwise  reasonable  could  be  vitiated  by  suoh  a  clause 
as  this."  Now,  all  that  I  maderstand  that  the  Lord 
Justice  is  saying  there  is  that,  if  the  circumstances  are 
such  as  not  to  import  any  impropriety  in  the  gift 
which  is  being  made  by  the  sharaiolders  of  the  com- 
pany by  the  resolution  to  its  officers,  there  is  no 
reason  why  that  resolution  should  be  treated  as  an 
invalid  resolution.  Suppose  the  resolution  had  been 
passed  under  different  droumstances,  say,  for 
example,  under  droumstances  that  should  leave  it 
beyond  a  doubt  that  the  directors  in  entering  into  the 
contract  with  the  purdiasers  (for  thore  were  pur- 
chasers in  that  case,  or  an  amalgamating  company, 
which  is  the  same  thing)  had  beoi  actuated  by  the 
doftire  to  carry  throuffh  the  contract,  not  because  of 
the  benefit  which  womd  result  to  the  company  there- 
from, but  because  the  terms  of  the  contract,  which 
provided  for  the  payment  to  them  of  this  money 
operated  as  a  bribe  to  induce  them  to  negotiate  the 
contract  irreBpective  of  its  benefit  to  the  conmny ; 
there  is  nothing  in  the  judgment  of  the  Lord  Justice 
which  sanctions  sudi  a  transaction,  or  says  that  in 
such  a  matter  the  majority  could  bind  the  minority. 
I  am  anxious  to  say  that  in  this  case,  because  this 
action  has  not  been  tried  yet.  It  may  turn  out 
wh««n  the  facts  are  ascertained  that  this  contract 
which  was  thus  negotiated  between  the  Croydon 
Tramways  Co.  and  the  traction  oonopany  wasacontract 
altogether  advantageouB  to  the  Croydon  Tramways 
Co.  It  may  turn  out  that  in  truth  and  in  fact  there 
was  some  arrangement  whereby  the  purchasing 
company  had  hdd  out  to  the  directors  that  they 
would  employ  them,  uid  that  changes  had  been  made 
at  such  a  time  and  under  such  circumstances  as  would 
account  for  the  purchasing  company  making  this 
payment  to  the  diractonu  But  it  may  turn  out  that 
in  truth  and  in  fact  the  traction  company  were 
willing  to  pay  directly  to  the  Croydon  Tramways 
Co.,  as  the  purchase-money  to  go  into  the  coffers  of 
the  tramways  company,  a  larger  sum  by  the  very 
amount  which  it  is  provided  shoold  be  given  to  these 
directors.  Looking  at  the  matter  as  a  mare  matter 
of  business,  I  oon^ss  that  I  should  always  be  very 
slow  to  believe  that  a  purdiasing  company  were  not 
willing  to  give  the  selling  company  the  fiul  amount 
that  t£ey  were  prepared  to  pay  by  the  terms  of  the 
contract  that  they  entered  into  at  Uie  time  of  making 
the  purchase^  quite  irrespective  of  whether  it  was  to 
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go  into  the  coffers  of  the  company  or  into  the  pockets 
of  the  directors.  I  cannot  help  thinldng  that  any- 
body familiar  with  business  would  be  very  slow  to 
believe  that  the  purchasing  company  were  willing  to 
pay  what  in  effect  is  a  larger  price,  if  the  price  that 
they  jMiid  went  into  the  po^ets  of  the  directors,  than 
they  would  have  been  willing  to  pay  if  it  went  into 
the  coffers  of  the  company.  If  it  does  in  fact  turn 
out  that  really  this  money  was  a  bonus  given  by  the 
purchasing  company  to  the  directors  of  the  selling 
company,  in  consideration  of  the  directors  of  the  selling 
company  facilitating  the  contract,  I  wish  to  say  em- 
phatically on  my  part  that  there  is  nothing  in  the  judg- 
ment in  8(mthall  v.  The  BritUh  Mutual  Life  Assurance 
Co.  which  says  that  the  majority  of  the  shareholders 
dan  bind  the  minority  in  respect  of  such  a  matter  as 
that. 

.  I  do  not  want  to  go  in  detail  into  a  case  which 
in  many  respects  is  a  different  one  from  the  present 
case,  but  I  understand  that  the  majority  of  the  Court 
of  Appeal  and  Pry,  J.,  in  Hutton  ▼.  The  West  Cork 
Bail  way  Co,,  although  deciding  the  case  upon  another 
ground — namely,  that  the  company  there  had 
already  gone  into  liquidation,  do  one  and  all  affirm 
this  proposition  which  I  have  been  attempting  to 
state  here— and  that  is  that  there  are  matters  which 
are  intra  vires,  but  yet  are  of  such  a  character  that  the 
majority  cannot  bind  the  minority,  even  though  the 
notice  might  itself  be  in  due  form.  I  wish  further  to 
add  that,  although  these  matters  might  not  i^ect  the 
rights  of  a  stranger  generally,  the  traction  company 
here  is  not  in  the  position  of  a  stranger,  because  the 
very  terms  of  the  contract  which  was  proposed  to  be 
sanctioned  by  the  meeting  of  the  shareholders  of  the 
tramways  company  was  notice  to  the  traction  com- 
pany that  the  transaction  was  of  such  a  character 
that  the  onus  really  would  lie  upon  them  of  showing 
that  the  payment  to  the  servants  of  the  company 
with  whom  they  were  contracting  was  a  payment  of 
an  innocent  and  justifiable  nature. 

Appeal  allowed. 

Solicitors,  Hugh  C.  Godfrey;  Walter  Webb  A  Co.; 
Sydney  Morse. 


From  Q.  B.  Div.        *J 
(A.  L.  Smith,  Chitty,  and  [  Feb.  2. 

Collins,  L.JJ.)  ) 

Stephenson  v.  Gaenett.  (a.) 

Practice— Staying  proceedings— Frivolous  and  vexatious 
action— Action  raising  question  decided  in  an  inter- 
locutory  application  in  county  court. 

The  defendant  recovered  judgment  against  the  plaintiff 
in  a  county  court  for  a  sum  of  money.  Before  the  costs 
were  taxed  the  defendant,  upon  representations  as  to  the 
plaintiff's  poverty,  agreed  to  accept  a  smaller  sum,  and 
executed  a  deed  releasing  the  plaintiff  from  the  judgment 
debt  and  costs.  The  defendant  subsequently  applied  to 
the  county  court  Judge  for  an  order  to  tax  the  costs,  upon 
the  ground  that  the  release  had  been  obtained  by  mis* 
representation.  The  county  court  judge  came  to  the 
conclusion  that  the  release  had  been  obtained  by  misrepre- 
sentation, and  directed  the  costs  to  be  taxed,  and  ordered 
the  balance  of  the  judgment  debt  and  the  taxed  costs  to  be 
paid  by  the  plaintiff.  The  plaintiff  thereupon  com- 
menced  an  action  in  t?ie  High  Court  claiming  a  de- 
claration that  t?ie  defendant  had  released  him  from  the 
judgment  debt  and  costs,  and  an  injunction  to  restrain 

(a.)  Eeported  by  W.  P.  Babbt,  Esq.,  Barrister- 
at-Law. 


the  defendant  from  enforcing  payment  thereof.    Upon 
an  application  by  tJie  defendant  to  stay  the  action. 

Held,  that,  as  the  identical  question  sought  to  be  raited 
in  the  action  had  been  determined  by  the  county  court 
judge  on  the  application  to  tax  the  costs,  the  court  would 
stay  the  action  cu  frivolous  and  vexatious  and  an  abuse 
of  tJie  process  of  the  court. 

Appeal  of  the  defendant  from  an  order  of  Philli- 
more,  J.,  at  chambers. 

The  present  defendant  recovered  judgment  against 
the  present  plaintiff  in  the  Leeds  County  Court  for 
£45  16s.  6d.  and  costs. 

Before  the  costs  were  taxed  the  defendant,  in  con- 
sequence of  representations  made  to  him  as  to  the 
plaintiff's  poverty,  agreed  to  accept  £25,  payable  bj 
mstelments,  in  satisfaction  of  the  judgment,  and  he 
executed  a  deed  of  release  covenanting  not  to  tix 
the  costs  nor  to  take  any  proceedings  nnder  the 
judgment  so  long  as  the  instalments  were  regnluiy 
paid. 

After  the  instalments  had  been  paid  the  defendant 
applied  to  the  registrar  of  the  county  court  to  taxhii 
bill  of  costs,  alleging  that  he  had  discovered  that  the 
release  had  been  obtained  by  misrepresentation. 

The  registrar  referred  the  matter  to  the  judge,  who 
after  hearing  evidence  and  having  the  parties  before 
him,  came  to  the  conclusion  that  the  release  had  been 
obtained  by  misrepresentation,  and  directed  the 
registrar  to  tax  the  coste,  and  ordered  the  plaintiff  to 
pay  tiie  amount  of  the  taxed  costs  and  the  balance  of 
tiiie  judgment  debt  by  instalments. 

Subsequently,  upon  a  judgment  summons  for  non- 
payment of  an  instalment,  the  county  court  jadge 
made  an  order  of  committal  against  the  plaintiff. 

The  plaintiff  brought  this  action  in  the  High  Court 
claiming  in  his  statement  of  claim  (1)  a  declaration 
that  the  defendant  had  released  him  from  payment  of 
the  judgment  debt  and  coste;  and  (2)  an  injunciioii 
to  restrain  the  defendant  from  continuing  prooeedingi 
or  commencing  any  other  proceedings  to  enforce  pay- 
thereof. 

The  defendant  took  out  a  summons  to  stay  ihe 
action  and  to  strike  out  the  statement  of  claim  on  the 
ground  that  they  were  frivolous  and  vexatious  and 
abuse  of  the  process  of  the  court. 

The  district  regislarar  at  Leeds  made  an  order  in 
accordance  with  the  summons,  which  PhiUimore,  J.| 
at  chambers  resciuded. 

Longstaffe,  for  the  defendant. — ^The  plaintiff  ii 
estopped  by  the  order  of  the  county  ooort  judge 
from  raising  the  question  of  the  validity  of  the  dead 
of  release,  the  judge  having  jurisdiction  under 
sections  9  and  67,  sub- section  8,  of  the  County  Conzti 
Act,  1888,  to  set  aside  the  deed  on  the  ground  d 
fraud  (see  Eden  v.  Naish,  26  W.  B.  392,  7  Ch.  D. 
781).  The  court  will  therefore  dismiss  the  actional 
frivolous  and  vexatious :  MacdougaU  v.  Knight,  SS 
W.  B.  553,  25  Q.  B.  D.  1.  Secondly,  apart  from 
estoppel,  the  court  will  not  entertain  this  questioa 
which  the  county  court  judge  has  already  deter^ 
mined :  Beichd  v.  MagrcUh,  14  App.  Cas.  665,  38 
W.  B.Dig.  161 ;  Bemmington  v.  Scoles,  45  W.  B.  6Sd, 
[1897]  2  Ch.  1. 

Compston,  for  the  plaintiff. — ^The  county  cout 
judge  nad  no  power,  upon  an  interlocutory  ^phoa- 
tion  to  tax  the  costs,  to  set  aside  the  deed  on  the 
ground  of  fraud :  Gilbert  v.  Endean,  27  W.  B.  252, 9 
Oh.  D.  259.  There  was  no  issue  before  him  as  to  ^ 
validity  of  the  deed.  The  plaintiff  ooght  to  be 
allowed  in  a  properlv-constituted  action  to  aet  up  thii 
deed  asavaud  deed.  The  court  will  not  tfaenfaif 
stey  the  action  as  frivolous  and  vexatious. 

Longstaffe  replied. 
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A.  Lu  Smith,  Ij.J. — In  my  opinion  the  order  of  the 
district  registrar  should  be  restored.  I  do  not  rest 
my  decision  upon  the  ground  that  the  matter  is  res 
judicata,  for  I  cannot  think  that  it  is.  I  rest  my 
decision  upon  the  ground  that  the  identical  question 
sought  to  be  raised  in  this  action  was  raised  and 
determined  by  the  county  court  judge  upon  the  appli- 
cation to  tax  the  costs.  The  judge  had  jurisdiction 
to  determine  the  question — namely,  whether  the  deed 
was  obtained  by  fraud,  and  he  determined  it  after 
hearing^  eridenoe  upon  the  point,  the  plaintiff  being 
present  at  the  hearing  and  having  every  opportunity 
of  patting  forward  Ms  view  of  the  case.  That  was 
the  same  issue  as  is  now  sought  to  be  raised  in  this 
action,  and  it  was  decided  by  a  court  of  competent 
jurisdiction.  It  would  be  an  abuse  of  the  process 
of  the  court  to  allow  a  suitor  to  litigate  over  again 
the  very  question  which  lias  been  ^ready  decided 
against  him.  Beichd  y.  Magrath  and  Macdougall  v. 
Knight  show  that,  though  the|Court  ought  to  be  slow 
to  sTOce  out  a  statement  of  claim  or  defence,  yet 
when  it  is  shown  that  the  identical  question  sought 
to  be  raised  has  been  already  detennined,  it  may 
properly  do  so.    The  appeal  must  be  allowed. 

Chitty,  L.J. — I  am  of  the  same  opinion.  I  do 
not  base  my  decision  upon  the  ground  that  the 
question  is  res  judicata  in  the  strict  sense  of  the  term. 
The  court  has,  however,  an  inherent  jurisdiction  to 
prevent  frivolous  and  vexatious  litigation,  which  is  a 
mere  abuse  of  the  process  of  the  court.  The  county 
court  judge  had  jurisdiction  over  his  own  judgment 
— as  is  shown  by  Gilbert  v.  Endean — and  he  heard 
evidence  whether  the  deed  of  release  was  or  was  not 
obtained  by  fraud.  The  plaintiff  was  present,  though 
he  was  not  represented  by  counsel  or  solicitor.  The 
judge  had  jurisdiction  under  section  67,  sub-section 
8,  of  the  County  Courts  Act,  1888,  and  he  determined 
the  question,  and  now  the  identical  question  is  raised 
in  the  present  action.  In  Remmington  v.  SooUa  the 
statement  of  defence  was  struck  out,  not  upon  the 
ground  of  res  judicata,  but  upon  the  ground  that  the 
defence  was  a  sham  one.  This  appeal,  therefore, 
ouffht  to  succeed.  This  summary  jurisdiction  ought 
to  be  exercised  with  great  caution,  but  the  affidavits 
in  this  case,  which  are  not  answered,  show  a  dear 
case  of  fraud. 

Coixms,  L.  J. — I  am  of  the  same  opinion.  There 
is  a  difficulty  in  bringing  this  case  within  the  doctrine 
of  res  judicata.  It  is  difficult  to  say  that  this  inter- 
locutory proceeding  in  which  leave  to  proceed  with 
the  taxation  of  costs  was  obtained  could  be  made  the 
foundation  of  a  defence  of  res  judicata  in  an  action  on 
the  covenants  in  the  deed.  It  would  be  very  diliicult 
to  apply  to  such  a  case  the  doctrines  laid  down  by 
Knight-Bruce,  V.C,  in  Barrs  v.  Jackson,  1 Y.  &  C.  Ch. 
685.  I  think,  however,  that  we  are  at  liberty  to  look 
at  what  happened  before  the  county  court  judge,  and 
I  am  satisned  that  he  had  jurisdiction  to  deal  with 
this  deed  on  the  application  before  him.  The  very 
same  question  that  is  now  sought  to  be  raised  was 
detemuned  by  the  judge,  and  that  lets  in  the  inherent 
jurisdiction  of  the  High  Court  to  stay  the  action  as 
frivolous  and  vexatious,  and  we  are  properly  exercis- 
ing that  jurisdiction  in  this  case. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Bell,  Brodrick,  &  Qray, 
lor  Wormald  &  Atkinson,  Leeds. 

Solicitors  for  the  defendant.  Ward,  Bowie,  dk  Co,, 
for  Walter  &  E,  B,  Foster,  Leeds. 
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Chan.  Div.  \ 
Wright,  J.  ) 

In  re  Dbiffield  Gas  Co.  (a.) 

Company — Winding  up — Distribution  of  surplus  capital 
— Fully  paid    and    partly   paid   shares — Nominal 
amount  qf  shares — Equalization — Unlimited  lidbiliiy. 
In  the  case  of  a  company  not  constituted  under  the 
,  Companies  Acts,  reference  must  be  made  to  the  deed  or 
instrument  under  which  it  is  constituted  as  to  the  dis- 
tribution of  surplus  assets  in  the  winding  up.    If  the 
deed  or  instrumoit  contains  any  provision  with  regard  to 
the  surplus,  effect  must  be  given  to  it ;  but  a  provision 
governing  dividends  ought  not  of   itself  to  govern  a 
distribution  of  surplus.    If  the  capital  of  the  company 
is  limited  by  shares  of  an  equal  or  commensurable  amount, 
the  same  consequences  ought  to  follow  as  if  it  were  so 
limited  under  the  Companies  Acts, 

Thus,  where  a  company  was  constituted  under  a  deed 
of  settlement  in  1835,  and  one  of  the  clauses  of  that  deed 
provided  that  upon  a  winding-up,  the  residue,  after 
payment  of  debts,  <fec.,  ^^was  to  be  divided  an^ong  the 
several  proprietors  for  the  time  being  in  proportion  to 
their  respective  shares,*^  and  part  of  the  shareholders  had 
paid  for  their  shares  in  full,  and  others  in  part  only : 
on  the  winding  up  of  the  company  after  payment  of  all 
debts  and  return  of  the  paid-up  capital,  the  surplus 
should  be  distributed  in  proportion  to  the  nominal  amount 
of  the  shares  without  regard  to  the  manner  in  which 
dividends  were  payable  or  had  been  paid. 

Somes  v,  Currie,  I  K,AJ,  605,  3  W,  B,  Dig,  76, 
and  Sheppard  v.  Scinde,  Punjaub,  and  Delhi  BaUway 
Co.,  36  W,  B,  1,  distinguished. 

Originating  summons  by  the  liquidator  in  the 
voluntary  winding-up  of  the  company  for  the 
decision  of  the  court  upon  what  principle  the  surplus 
assets  of  the  above  company  should  be  distributed 
after  all  debts  and  costs  of  winding  up  had  been 
paid. 

The  Driffield  Gas  light  Co.  was  constituted  in 
1835  under  a  deed  of  settiement;  it  was  registered 
under  some  or  one  of  the  old  Joint-Stock  Companies 
Acts,  and  afterwards  also  under  Part  VII.  of  the  Com- 
panies Act  of  1862,  as  a  company  without  limitation  of 
liability.  Clause  1  of  the  deed  of  settiement  pro- 
vided **  that  the  sums  set  opposite  to  the  names  of 
the  parties  hereto  shall  form  the  capital  or  joint 
stock  of  the  company,  and  that  the  aggregate  amount 
thereof  shall  be  £1,800,  or  such  other  sum  to  be 
raised  according  to  clause  21  as  may  be  found  neces- 
sary for  the  purposes  aforesaid."  Clause  19  pro- 
vided that  losses  were  to  be  made  good  by  the  pro- 
prietors '*  in  proportion  to  their  respective  shazes." 
Clause  20  provided  "that  profits  of  the  concern 
should  be  divided  amongst  the  proprietors  »  .  • 
according  to  the  amount  of  their  respective  shares," 
Clause  21  provided  for  an  increase  of  capital;  and 
Clause  32  provided  that  upon  a  winding-up,  after 
payment  of  debts,  &o.,  the  residue  vras  to  be 
'*  divided  between  the  several  proprietors  for  the  time 
being  in  proportion  to  their  respective  shares  in  the 
said  undertaking.'* 

The  capital  was  divided  into  shares  of  £10  eachi 
Before  1893  the  capital  of  the  company  had  been 
increased  by  the  issue  of  600  new  fully  paid-up 
shares  of  £10  each. 

In  1893  600  further  shares  were  created,  with  only 
£6  10s.  per  share  paid  up.    The  deeds  creating  the 

(a)  Reported  by  C.  W.  Mead,  Esq.,  Barrister- at «. 
Law. 
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iasues  of  shares  sabsequeat  to  the  original  issue 
recited  the  resolution  of  the  oompany  authorizing 
their  creation  on  the  terms  that  the  holders  of  the 
new  shares  should  be  entitled  to  dividends  on  the 
amount  from  time  to  time  called  up  thereon,  but 
the  deeds  of  covenant  executed  on  the  creation  of 
these  shares  provided  that  the  shares  w«re  to  be' 
subject  to  the  provisions  and  stipulations  contained 
in  the  Qriginal  deed  of  settlement.  The  company 
had,  however,  since  the  new  shares  were  created  in 
1893,  paid  dividends  in  proportion  only  to  the  amount 
paid  up  on  these 'shares. 

0.  L.  Clare,  for  fully-paid  shareholders  without 
premium.— -When  the  paid-up  capital  has  been 
returned  to  the  fully-paid  and  partly-paid  share- 
holders the  residue  should  be  dismbuted  in  propor- 
tion to  the  amount  of  capital  paid  up  at  the 
commencement  of  the  winding  up.  ^trcA  v.  CroppeTy 
38  W.  E.  401, 14  App.  Oas.  526,  is  to  be  distinguished, 
for  there  the  liability  was  limited ;  in  the  case  of  this 
oompany  it  is  unlimited,  and  the  surplus  must  be 
divided  as  if  the  company  were  a  partnership :  Somu 
v.  Currit,  1  K  &  J.  605,  3  W.  B.  Dig.  76 ;  and  Shep- 
i^(f  V.  Scinde,  Fwyauby  and  Delhi  Bailway  Co.,  36 
w.  B.  I. 

Brinian,  for  fully-paid  shareholders  who  had  paid 
premium,  adopted  the  same  arguments. 

HwrreUy  for  partly-paid  shareholders  without 
premium. — Birch  y.  Cropper  ffovems  this  case,  and 
the  surplos  should  be  returned  in  proportion  to  the 
nominal  amount  of  the  shares. 

Dunham^  for  partly-paid  shareholders  who  had 
also  paid  a  premium.— All  the  shareholders  are 
entitled  to  participate  equally  in  the  dividend 
without  regard  to  the  amount  paid  up  on  each  share : 
Oakhahk  Oil  Co.  ▼.  Crvmy  8  App.  Gas.  65,  31  W.  E. 
Dig.  37.  This  principle  would  apply  to  the  distribu- 
tion of  surplus  in  this  case.  I  do  not  press  the  point 
as  to  premium. 

March  2.— Wbioht,  J.,  after  stating  the  facts  of 
the  case,  continued  :  In  the  case  of  in  re  Angleeea 
Colliery  Co.,  14  W.  E.  1004,  L.B.  1  Gh.  App.  555,  it  was 
held  that  apart  from  theGompanies  Aotsitis  the  clear 
right  of  a  partner  when  the  partnership  is  wound  up 
and  the  debts  are  paid  to  have  contribution  in  order 
to  repay  to  him  capital  which  he  has  advanced  in 
excess  of  his  proportion,  and  that  the  Gompaaies  Acts 
must  be  construed  in  accordance  with  this  principle 
so  that  aholder  of  fully-paid  shares  is  to  be  regarded 
as  a  **  contributory  "  entitled  to  have  a  call  made  on 
the  partly-paid  shares  in  order  to  equalize  the  capital 
account.  In  Shemnrd  ▼.  Scinde,  Pur^ub,  and  Ddhi 
Corporation,  L.  ±L  6  Gh.  App.  53n,  and  Sx  parte 
Maude,  19  W.  B.  118,  L.  B.  6  Gh.  App.  51, 
it  was  established  that  in  the  winding  up  under 
the  Gompanies  Acts  where  after  payment  of  debts 
and  costs  a  balance  remains,  but  insufficient  for 
a  complete  return  of  capital  paid  up,  the  capital 
account  must  be  equalized  by  a  call  on  the  partly- 
paid  shares,  and  the  assets  must  then  in  the  absence 
of  any  diffarent  provision  be  distributed  according  to 
the  nominal  amount  of  the  shares ;  and  it  was  held 
that  an  express  provision  for  the  payment  of 
dividends  aooording  to  the  amounts  paid  up  on  the 
shares  did  not  prevent  this  rule  from  being  applicable 
in  the  partial  return  of  capital  in  the  winding  up. 
It  was  also  decided  that  the  holder  of  the  fully-paui 
shares  is  not  in  the  position  of  a  shareholder  who 
has  paid  calls  in  advance  unless  he  has  paid  up  on 
shares  which  have  not  been  issued  as  f  uUy  paid  or 
fully  called  up.  In  Oakbank  OH  Co.  ▼.  Orwn,  where 
^he  company's  artidsa  ol  association  provided  that 


the  shareholders  should  be  entitled  to  dividends  ''in 
proportion  to  their  shares,"  it  was  held  tlisi  it 
was  not  competent  to  the  company  to  deolsn 
a  dividend  in  proportion  to  the  amounts  psid  ji^ 
on  the  difBsrent  classes  of  shares,  and  the 
of  five  years  was  disregarded.  Lastly,  in 
Cropper  after  payment  of  debts  and  oosts  of 
up  there  was  a  balance  more  than  sufficient  to  i 
aU  the  capital  paid  up.  The  articles  of  as* 
provided  for  payment  in  proportion  to  the  i 
paid  up,  but  miade  no  provision  for  distribution  of 
surplus  in  a  winding  up.  The  Gourt  of  Appeslhdd 
that  the  surplus  should  be  distributed  osi  the  Kme 

§rinoiple  as  the  dividends ;  but  it  was  decided  by  tko 
[ouse  of  Lords  that  the  article  which  governed 
dividend  did  not  govern  the  distribution  of  tiie 
surplus,  and  that,  after  equalization  of  tiie  ospftil 
account,  the  assets  must  oe  distributed  aoooidiiig 
to  the  nominal  amount  of  the  shares. 

The  effSsct  of  these  decisions  seems  to  ma  as  fcdlowi: 
The  winding-up  sections  (sections  109  and  133)  of  the 
Gompanies  Act  1862  do  not  of  themselves  smply 
any  rule  for  the  mode  of  adjusting  loss  of  capituor 
of  distributing  surplus,  but  only  supply  the  nooesMiy 
powers  for  giving  effect  to  the  rights  and  intsmfei 
of  the  parties.  Those  rights  in  the  oass  of  s 
company  constituted  under  the  Gompanies  Acts  amt 
in  tne  absence  of  any  provision  in  the  msnor- 
andum  or  articles  of  association  be  ascertained,  in  the 
view  of  one  of  the  noble  and  learned  lords  who  took 
part  in  the  decision  of  Birch  t.  Cropper^  by  reooona 
to  general  principles  of  equity ;  in  the  view  of  aaotiber 
of  tiiem  by  refmnce  to  the  pHrinoiples  and  piovf  * 
of  the  Gompanies  Acts ;  but  in  eiuier  view  the  i 
is  the  same— namely,  that  the  capital  aooonnt  i 
first  be  equalized,  and  then  there  appears  no  grooad 
for  appropriating  the  balance  in  anv  other  wajr  thia 
according  to  the  nominal  amount  of  the  ahaies  in  t^ 
capital;  and  a  provision  in  the  memorandnoi  or 
artides  of  association  reffulating  the  distribution  of 
dividends  will  not  of  itsdf  ffovem  the  distributioa  of 
surplus  in  a  winding  up.  m  the  case  of  a  oompsnv 
not  constituted  under  the  Gompanies  Acts  it  would 
seem  to  foUow  that  reference  must  be  made  totke 
deed  or  instrument  under  which  it  is  oonstitttted ;  sod 
if  that  deed  or  instrument  contains  any  prorisiDa 
with  regard  to  surplus,  effect  must  be  given  to  it ;  bsi 
a  provision  regulatinff  the  distribution  of  dividiadi 
ought  not  to  w  considered  as  of  itself  goveraing  tbs 
duSribution  of  surplus.  If  the  capital  of  the  oom- 
pany is  limited  by  shares  of  equal  or  comniensaimUs 
amount,  the  same  consequences  ought  to  f  dlow  as  if 
it  were  so  limited  under  the  Gompanies  Aels,  the 
holder  of  each  share  becoming,  in  the  wncda  of  Loid 
Macnaghten  biBirch  v.  Cropper,  '*  entitled  to  a  pro- 
portionate part  in  the  capitsi  of  the  oompanjr;  ^ 
unless  it  be  otherwise  provided  by  the  r^gnlatioosol 
tiie  company  as  a  necesssay  consequence  to  the  ssas 
proportfonate  part  in  all  the  property  of  the  oom- 
pany, including  its  uncalled  capitsL" 

In  opposition  to  this  conclusion,  reliaaoe  is  phesd 
on  two  decisions,  which  happen  to  be  the  <al| 
reported  decisions  with  reference  to  the  disbfln* 
tion  of  surplus  in  the  case  of  oompaniss  afll 
constituted  under  the  Gompanies  Acts.  The  9tk 
is  Bomea  ▼.  Carrie.  There  the  diarter  of  tks 
company  provided  that  '*  every  person  holding  s^f 
shares  in  uie  capital  stock  in  the  said  company  .  •  * 
shall  be  entitled  to  the  profits  and  advantaj^  afttsoA* 
ing  the  said  capital  stocks  in  proportiaa  to  tks 
number  of  shares  as  held  by  him."  Yet  it  was  hdi 
by  Page  Wood,  V.G.,  that  upon  the  dissdlntioQ  of  te 
company  the  surplos  must  be  distributed  in  p 
tion  to  tiie  amounts  paid  up  on  the  diflEeteat 
of  shares,  and  this  without  any  previoos  < 
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(rf  the  capital  aooonni.  The  gioimd  for  the  decision 
mms  to  nave  been  that  on  the  particidar  facts  of  the 
die,  and  especially  the  fact  that  dividends  had  duriog 
tbee  yean  oeen  distributed  according  to  the  amounts 
plid  op,  the  Tioe-Ohancellor  held  that  tiiere  had  in 
effect  been  a  contract  between  the  shareholders  that 
^'prt^ts  and  advantages  "  should  be  so  distribuisd. 

It  is  pointed  out  by  the  Ooxat  of  Appeal  in  Sheppard 
T.  Setnde,  Funjauh^  and  Delhi  Railway  Co.  that  Somea 
?.  Ourrie  cannot  be  considered  as  suggesting  any 
gienenlmle,  and  a  disapproval  of  it,  if  so  considered, 
ii  plainly  implied.     The  other  case  is  the  one  just 
mflotioned  of  Sheppard  v.  Sdndet  Punjauh,  and  Delhi 
Railvpay  Co.    There  it  was  held,  both  in  the  Oourt  of 
Appsal  and  in  the  House  of  Lords,  that  the  surplus 
was  divisible  according  to  the  amounts  paid  up  on 
the  diffiarent  classes  of   shares;    but  that  decision 
igaiD  WAS  expressly  based  on  its  own  peculiar  dr- 
eamstanoea,  and  it  is  explained  in  Bircn  v.  Cropper 
u  depending  entirely  on  very  special  facts  and  not 
kyxDg  down  any  general  principle,  and  not  being  an 
aathority  except  where  the  circumstances  are  precuely 
nniilsr.     The  very  fact  that  Soames  v.  Ourrie  and 
ahefipard  v.  Scinde,  Ac,  Railway  Co.  have  been  so 
pismly  treated  as  defensible  only  on  special  grounds 
«hows  that  the  general  rule  is  not  in  accordance  with 
them.    I  think,  therefore,  that  in  the  present  case 
Hfeot  must  be  given  to  the  express  provision  of  the 
deed  of   settlement  in  clause  32,  and  that,  after 
equalisation  in  the  capital  account  by  a  return  of  tiie 
capital  paid  up,  the  surplus  remaining  must,  accord- 
ing to  the  language  of  that  paragraph,  be  "  divided 
between  the  several  proprietors  for  the  time  bdng  in 
proportion  to  their  respective   shares   in  the   said 
mdertaking'*— thatis,  in  proportion  to  the  nominal 
amonnts  of  the  shares,    lliere  was  a  contention  that 
persons  who  took  shares  from  the  company  at  a 
premium  should  be  allowed  to  share  in  the  surplus  in 
proportion  to  what  they  paid  for  the  shares.    This  is 
so  plainly  untenable  that  I  think  the  liquidator  should 
have  costs  as  itfainst  the  parties,  if  any,  who  separ- 
ately supported  that  view.     AU  other  coste  must 
some  out  of  the  general  assets. 

Solicitors,  Oldman,  Clttbhum^  A  Co.,  for  Fogier, 
Temge,  A  Bctteritt,  Great  Driffield ;  Chester  &  Co.,  for 
A.Hckering,  Hull. 


Wrighfj.)  »e^-2,9. 

/»  re  AVGLO-COHTDnENTAL   COBPOEATIOK  OF  WbST 

AusTEAUA  (Limited),  (a.) 
Company — Winding  up-^Swrplue  assets— Diitribuium 
— ArUdm  of  associaUon — Repayment — Unequal  con^ 
inhmHon — Equalieation. 

If  ihe  arUdes  of  assoddtion  of  a  company  provide 
llo^  fit  the  event  of  winding  up,  if  the  surplus  assets 
J^/fer  pojffneni  of  aU  debts  and  liahilitits)  shall  he  in- 
mjfkient  to  repay  the  whole  of  its  paid-up  capital,  such 
mtpius  tueets  shall  be  distributed  so  that,  <u  nearly  as 
•a  fte,  the  losses  shall  be  borne  by  members  in  proportion 
0  the  capital  paid,  or  which  ought  to  have  been  paid,  at 
%e  commencement  of  the  winding  up  other  than  amounts 
md  in  advance  of  calls,  and  if  at  the  commencement  of 
Is  winding  up  some  of  the  shares  are  fully  and  some 
wrUy  paid  up,  the  amounts  paid  up  on  the  shares  must 
9  emtalized  by  a  call,  actual  or  in  account,  on  such 
wrup^pa'd  shareholders,  and  when  the  amounts  paid  by 

(a.)  Reported  by  C.  W.  MlAD»  Esq.,  Barrister-at- 
L*w, 


aU  the  shareholders  is  thus  made  equals  the  surplus  assets 
are  to  be  distributed  equally. 

Summons  by  the  liquidator  for  the  direction  of  the 
court  as  to  the  surplus  assets  of  the  company  in  the 
winding  up. 

The  company  vras  registered  in  1895  under  the 
Companies  Acts,  1862  to  1890,  with  a  capital  of 
£500,000  in  shares  of  £1  each.  The  articles  of 
association,  where  material  to  the  present  case,  were 
as  follows : 

15.  The  board  may,  if  they  think  fit,  receive  from 
any  member  willing  to  advance  the  same,  all  or  any 
part  of  the  money  unpaid  upon  any  of  the  shares 
held  by  him  beyond  the  sums  actually  called  for, 
either  as  a  loan  repayable  or  as  a  payment  in 
advance  of  calls,  but  such  advance,  whether  repay- 
able or  not,  shall,  until  uctuallj  repaid,  extiuguiah, 
so  far  as  it  shall  extend,  the  liability  existing  upon 
the  shares  in  respect  of  which  it  is  received.  Upon 
the  money  ao  received,  or  upon  so  much  thereof  as 
from  time  to  time  exceeds  the  amount  of  tiie  calls 
tben  made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  company  shall  ][>ay 
interest  at  such  rate  as  the  memb^  advancing  the 
same  and  the  board  may  agree  upon. 

117.  Subject  to  any  priorities  that  may  be  given 
upon  the  issue  of  any  shares,  the  pofits  of  the  com- 
pany available  for  distribution  uiall  be  distributed 
as  dividend  among  the  members  in  accordance  with 
the  amount  paid  on  the  shares  held  by  them  re- 


129.  If,  upon  the  winding  up  of  the  company,  the 
surplus  assets  shcJl  be  more  tluui  sufficient  to  repay 
the  whole  of  the  paid-up  capital,  the  excess  shall  be 
distributed  among  the  members  in  proportion  to  the 
capital  paid  or  wmch  ought  to  have  been  paid  on  the 
shares  held  by  them  respectively  at  the  commence- 
ment of  the  winding  up,  other  man  amounts  paid  in 
advance  of  calls.  If  the  surplus  assets  shall  be 
insufficient  to  repay  the  whole  of  the  paid-up  capital, 
such  surplus  assets  shall  be  distributed  so  that  as 
nearly  as  may  be  the  losses  shall  be  borne  by  the 
members  in  proportion  to  the  capital  paid,  or  which 
ought  to  have  becm  paid,  on  the  shares  held  hy  them 
respectively  at  the  commencement  of  the  winding 
up,  other  than  amounts  paid  in  advance  of  calls. 
But  this  clause  is  to  be  without  prejudice  to  the 
rights  of  the  holders  of  shares  issued  upon  special 
conditions. 

125,000  shares  only  were  issued ;  25,000  of  these 
were  fully  paid  for  in  cash  by  the  persons  to  whom 
they  were  issued.  Of  the  remaining  100,000  only 
5s.  per  share  had  been  pud  up.  The  company  was 
being  wound  up  voluntarily.  After  payment  of  aU 
debts  and  liabilities  there  was  still  a  surplus  in  the 
liquidator's  hands,  but  not  sufficient  to  return  the 
capital  paid  up  in  full.  Th»  liquidator  therefore 
took  out  a  summons  for  direction  of  the  court  as  to 
the  distribution  of  the  surplus. 

A.  Chitty,  for  the  partly-paid  shareholders.— What 
is  the  meaning  of  *'  surplus  assets "  in  art&dle  129  P 
The  latter  part  of  the  article  was  evidently  framed 
with  a  view  of  doing  away  with  the  rule  in  Ex  parte 
Maude,  19  W.  B.  113,  L.  B.  6  Oh.  App.  51,  and  the  first 
part  of  this  claim  was  evidently  intended  to  avoid 
the  result  of  the  judgment  in  Birch  v.  Cropper,  38 
W.  B.  401,  14  App.  Oas.  525.  Paid-up  capital  must 
be  capital  paid  up  at  the  commencement  of  the  liqui- 
dation. He  also  quoted  from  Palmer's  Oompany 
Precedents,  6th  ed.,  voL  1,  p.  380. 

Kirby,  for  the  liouidator.—** Paid-up  capital*' 
includes  capital  called  up,  or  liable  to  be  called  up 
for  the  purpose  of  adjusting  the  rights  of  contribu- 
tories.    I5s.  i>  share  must,  theref^,  be  repaid  to  the 
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holders  of  the  25,000  shares,  when  all  the  share- 
holders will  be  on  a  level.  "  Capital  paid  *'  means 
capital  called  up  for  the  purposes  of  satistying  equities 
in  repayment  of  capital :  Eoo  parte  Lowen/eldf  70 
L.  T.  ±tep.  d. 

Beddall,  for  the  holders  of  25,000  shares. 

ChiUy,  in  reply. — The  court  will  find  meaning  in 
the  article  if  possible.  Ex  parte  Lowenfeld  is  dis- 
tinguishable. 

He  also  referred  to  In  re  New  Transvaal  Co,t  [1896] 
2  Ob.;.750,  45  W.  E.lDig.  32. 

Feb.  9.— Wbight,  J. — This  case  raises  a  question 
of  importance  as  to  the  proper  construction  of  a  form 
of  surplus  assets  clause  which  has  been  adopted  with 
variations  since  the  decision  of  the  House  of  Lords  in 
the  Bridffewaier  Canal  case — Birch  v.  Cropper — ^with 
the  view  of  avoiding  the  effect  of  that  decision.  In 
the  present  case  100,000  shares  of  20j.  each  had  been 
issued,  with  59.  paid  up,  and  afterwards  25,000  more 
were  issued  in  one  block  to  persons  who  paid  them  up 
in  full.  The  company  is  now  in  liquidation.  After 
providing  for  the  debts  and  expenses,  a  considerable 
sum  remains  in  hand,  and  the  question  is  on  what 
principle  this  sum  is  to  be  distributed,  or  rather 
returned,  to  the  shareholders.  In  Ex  parte  Maude 
there  was  in  the  company's  articles  of  association  no 
express  provision  for  regulating  the  distribution  of 
surplus  assets.  The  shares  had  been  unequally  called 
up.  After  payment  of  the  debts  and  expenses  there 
remained  a  balance,  as  in  the  present  case,  insufficient 
for  the  return  of  all  the  paid-up  capital.  It  was  held 
that  the  real  question  was,  not  how  profits  should  be 
distributed,  but  how  a  loss  should  be  borne,  and  that 
the  uncalled  capital  was  as  much  liable  to  be  called 
up  for  the  purpose  of  meeting  this  loss  as  it  would 
have  been  for  the  payment  of  debts ;  and  the  result 
was  that  after  the  capital  amount  had  been  equalized 
by  calling  up  or  treating  as  called  up  unpaid  capital, 
the  whole  resulting  balance  was  returned  in  propor- 
to  the  amount  paid  up  on  each  share — that  is  to  say, 
to  its  whole  nominal  amount,  and  every  shareholder 
lost  the  same  percentage  of  what  he  had  subscribed 
and  paid.  In  Birch  v.  Cropper  there  was  again  no 
provision  for  regulating  the  distribution  of  surplus 
assets.  The  shares  hi^  been  unequally  called  up. 
There  was  a  large  real  surplus— i.«.,  more  than 
enough  for  the  return  of  all  the  paid-up  capital. 
North,  J.,  and  the  Court  of  Appeal  held  that  the 
pud-up  capital  must  be  retumea,  and  the  balance 
distributed  in  proportion  to  the  amounts  which  had 
been  paid  up  on  the  several  classes  of  shares,  but  the 
House  of  Lords  held  that,  after  the  capital  paid  had 
been  returned,  the  balance  must  in  the  absence  of  any 
different  provision  in  the  memorandum  or  articles  of 
association  be  distributed  in  proportion  to  the 
nominal  amount  of  the  shares.  There  all  equities 
were  satisfied  by  the  return  of  all  the  capital 
paid,  and  there  remained  no  reason  for  treating 
the  surplus  assets  as  held  for  the  shareholders 
in  proportion  differing  from  the  amounts  of  their 
shares.  In  the  present  case  there  is  an  express 
provision  reflnilating  the  distribution  of  assets  after 
payment  of  debts  and  expenses.  Article  129  provides 
as  follows :  [His  lordship  read  the  article,  and  con- 
tinued :]  The  shares  are  aU  of  the  same  nominal 
amount  of  20s.,  but  they  are  unequally  paid  up. 
There  is  no  real  surplus,  for  although  there  is  more 
than  enough  to  pay  debts  and  expenses  there  is  not 
enough  for  the  return  of  the  capiti^  paid  up.  Under 
tiiese  circumstances  and  under  this  article  there  is  no 
room  for  the  application  of  Birch  v.  Cropper ;  had 
there  been  a  real  surplus  after  returning  tne  paid-up  f 
capital  it  would  by  the  express  terms  of  the  contract  I 


have  been  divisible  not  according  to  the  nomiiial 
amounts  of  the  shares,  but  according  to  the  amomits 
which  had  been  paid  up  (subject  to  correction  in 
respect  of  any  arrears  or  advances),  and  whieh, 
therefore,  had  presumably  had  the  principal  merit  in 
earning  the  profit.  There  being,  however,  no  sofik 
surplus,  but  a  deficit  on  the  whole  adventore,  thns 
still  remains  an  equity  to  be  satisfied  in  order  to 
equalize  the  loss,  and  uie  uncalled  capital  ought,  on 
general  principles,  to  be  called  up  or  treated  as  caJlod 
up  so  far  as  is  necessary  for  that  purpose  unless  the 
contract  has  otherwise  provided.  I  think  that  it 
has  not  otherwise  provided.  It  says  that  in  fbe 
event  that  has  occurred  the  surplus  assets  shall  be 
distributed  so  that  the  losses  shall  be  borne  by  tibs 
members  in  proportion  to  the  capital  paid  (subjeet  to 
correction  in  cases  of  arrears  or  advances)  on  the 
shares  held  by  them  respectively  at  the  oonuneooe- 
ment  of  the  winding  up.  Now,  what  is  the  meaning 
of  *< capital  paid"?  On  a  somewhat  similar  aitide 
the  Court  of  Appeal  in  Ex  parte  Lowen/di  held 
that  the  words  did  not  mean  merely  capital  paid 
before  the  liquidation  or  called  up  in  the  Uq^nidi^ioo 
for  payment  of  debts  and  expenses,  bat  molnded 
capital  called  up  or  to  be  treated  as  called  up  for 
the  very  purpose  of  satisfying  equities  in  the  re- 
payment of  capital.  So  in  the  present  case  there 
is  not  in  truth  a  surplus  at  all  but  a  mitigm- 
tion  of  loss.  The  loss  and  the  mitigation  of  it 
are  to  be  distributed  equally,  but,  subject  to  the 
equalization  of  the  capital  account,  not  irrespeotiva 
of  such  equalization ;  and  a  call  (actual  or  in  aoooont) 
is  necessary  for  that  equalization  which  is  an  essential 
part  of  a  winding  up  unless  excluded  by  the  contnot; 
and  the  amount  of  that  call  must  be  included  in 
the  words  "  capital  paid  or  which  ought  to  have  been 
paid."  The  same  thing  may  be  put  in  another  way 
as  implied  in  the  term  *'  surplus  assets,'*  when  jmA 
in  relation  to  the  subject-matter.  So  uaed  the  tenn 
'orimd  fa/de  implies  that  the  capital  amount  most 
nave  been  properly  equalized  before  any  balance  can 
exist  for  a  ^^eral  and  equal  return  of  capital  or  for  j 
equal  division  of  profits. 

Then  how  are  the  figures  to  be  worked  oat  ? 
In  my  opinion  the  liquidator  must  proceed  to  make  \ 
a  ball  (either  actual  or  imaginary,  as  the  oaae  may 
require)  on  the  100,000  shares  suffiment  to  equafiae 
the  capital  account.  If  all  the  shareholders  are 
solvent  the  call  will  be  in  this  case  one  of  3s.  par 
share  on  the  100,000  shares,  making  them  8s.  pud. 
The  amount  so  obtained  will  be  sufficient  to  repay  the 
holders  of  the  25,000  shares  12s.  per  share,  leaving 
them  also  with  88.  paid.  The  assets  in  hand  will  thai 
be  divided  equally  amongst  the  whole  125,000  shares, 
and  the  ultimate  loss  of  each  shareholder  wiU  be  the 
difference  between  the  8s.  and  the  dividend  so  paid. 
Assuming  the  money  in  hand  to  be  £25,000,  then 
each  of  the  100,000  shareholders  will  as  a  result  of 
the  whole  have  received  back  Is.  per  share,  and  each 
of  tbe  25,000  shareholders  16s.  per  share,  and  enry 
shareholder  will  thus  have  lost  4s.  on  each  share. 

The  only  alternative  that  I  can  see  is  to  hold  thai 
every  5s.  paid  up  is  to  abate  equally ;  bnt  on  tiiii 
alternative  the  result  will  be  just  the  same  as  on  tfa« 
other,  if  *'  paid  up  "  is  to  have  the  meaning^  assigned 
to  it  in  Ex  parte  Lowenfeld — ^that  is  to  say,  is  to  incfaide 
sums  called  up  for  equalization  of  the  capital  aoooant 

A  contention  was  urged  that  the  158.  paid  xxpcm.  &» 
25,000  shares  beyond  ttie  6b.  pud  up  on  the  100,000 
shares  was  an  amountpaid  up  m  advance  of  oallL  U 
so,  the  effect  would  be  that  no  part  of  the  loss  wooM 
under  this  article  be  borne  by  the  25,000  shares  in 
respect  of  the  15s.  paid  in  advance,  and  they  must  he 
repaid  the  whole  of  this  15s.  before  there  oan  be  any 
return  of   capitaL      On  the  assumed   fipiras,  tte 
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nltiiDate  result  seems  to  be  the  same.  To  repay  the 
15b.  per  share  on  the  2d,000  shares,  £18,750  will  be 
required,  leaving  £6«250,  or  Is.  per  share  for  return 
on  the  whole  125,000  shares.  But  as  on  other 
figures  the  result  might  not  be  the  same,  it  seems 
neosBsary  to  express  an  opinion.  I  do  not  think  that 
the  expression  '*  amounts  paid  in  advance  of  calls  " 
18  ued  in  this  article  is  properly  applicable  to  the 
Ids.  paid  up  on  the  whole  class  of  the  25,000  shares 
m  excess  of  the  amount  paid  up  on  the  other  shares. 
It  seems  to  me  more  properly  referable  to  individual 
prepayments  made  by  special  arrangements  under  the 
15th  article,  just  as  the  words  *'  capital  which  ought 
to  have  been  paid"  seem  properly  referable  to 
individual  arrears  of  calls. 

Solicitors  for  the  liquidator,  Askurat,  Morris,  Oriap, 

Solicitor    for    partly-pald    shareholders,    J,     J, 

Bidley. 

Solicitors  for  fully-paid  shareholders,  Batchelor  <Ss 


(Wright  akd 'Doling,  JJ.)  j  ^^'^^  2^- 

Gage  v.  Braslet.  (a.) 

MtWopolis  —  Street — Print  distributed  by  toay  of  ad- 
veriisement— Metropolitan  Streets  Act,  1867  (30  <fc  31 
VicL  c  134),  s.  9. 

A  printed  sheet,  consisting  of  a  publication  of  news, 
which  was  distribiUed  gratuitously  with  the  object  of 
advertising  a  newspaper,  is  not  for  that  reckon  a  print 
•*  carried  or  distributed  by  way  of  advertisement "  within 
the  meaning  of  section  9  of  the  Metropolitan  Streets  Act, 
1867. 
Case  stated  by  an  alderman  of  the  city  of  London. 
An  information  was  laid  by  the  respondent  against 
the  appellant  charginp^  him  for  that  on  the  19th  of 
November,  1897,  he  distributed  certain  prints  by  way 
<rf  advertiaement  in  a  street  within  the  limits  of  the 
ketropolitan  Streets  Act,  1867,  contrary  to  section  9 
oftiiatAct. 

Section  9  of  the  Metropolitan  Streets  Act,  1867, 
pro?idee:  "No  picture,  print,  board,  placard,  or 
notice,  except  in  such  form  and  manner  as  may  be 
qyproved  of  by  the  Commissioner  of  Police,  shall  by 
vay  of  advertisement  be  carried  or  distributed  in  any 
■treet  within  the  general  limits  of  this  Act  by  any 
person  riding  in  any  vehicle,  or  on  horseback,  or  on 
foot.  Any  person  doing  any  act  in  contravention  of 
this  seotion  shall  be  liable  for  each  oflEience  to  a 
penalty  not  exceeding  lOs.  This  section  shall  not 
ai^y  to  the  sale  of  newspapers." 

The  appellant  was  a  lad  in  the  employment  of  the 
proprietors  of  the  Financial  Times  newspaper. 

On  the  morning  of  the  19th  of  November,  1897, 
be  stood  in  Throgmorton-street,  opposite  the  entrance 
to  the  Stock  Exchange,  and  distributed  certain 
pnnted  sheets  gratuitously.  He  was  told  by  the 
zeapondent  that  he  was  not  entitled  to  distribute 
ifaem  without  having  first  obtained  the  leave  of  the 
Oommisflioner  of  Police.  He  thereupon  moved  to 
tnother  part  of  the  street  and  distributed  the  printed 
sheets  indiscriminately  to  the  persons  in  the  street. 
Hie  sheets  contained  two  items  of  news  from 
Johaonesbtirg. 

At  the  hearing  before  the  alderman  evidence  was 
tendered  on  be£df  of  the  appellant,  but  rejected  by 

(tf.)  Reported  by  C.  G.  Wilbbahak,  Esq.,  Barrister- 
at-Law. 


the  alderman,  that  the  sheets  were  issued  as  a  supple- 
ment to  the  Financial  Times,  and  contained  news' 
which  arrived  after  the  issue  of  the  paper  on  the. 
morning  in  question. 

The  alderman  found  that  the  printed  sheets  were 
distributed  with  the  object  of  advertising  the 
Financial  Times  newspaper  and  that  they  were  not 
themselves  newspapers ;  and,  further,  that  the  printed 
sheets  had  not  been  approved  of  by  the  Commissioner 
of  Police,  and  he  convicted  the  appellant 

Danckwerts  {Spensley  with  him),  for  the  appellant. — 
The  printed  sheet  is  merely  a  publication  of  news, 
and  not  within  the  meaning  of  seotion  9. 

W.  ff,  Leycester,  for  the  respondent. — It  is  a  question 
of  fact  whether  tJie  print  is  distributed  by  way  of  an 
advertisement,  or  not.  It  is  arguai)le  that  these, 
sheets,  which  must  be  admitted  to  be  ''prints" 
within  the  Act,  were  so  distributed,  and  the  alderman 
so  found.  There  was  evidence  to  show  that  the. 
sheets  were  distributed  to  advertise  the  kind  of  news 
which  was  supplied  in  the  Financial  Times, 

Weight,  J. — The  alderman  has  not  found  that  this' 
printed  sheet  is  an  advertisement,  but  only  that  the 
object  of  the  distribution  was  to  advertise  a  certain 
newspaper.  It  is  a  publication  of  news,  and  it  would 
be  wrong  to  hold  that,  because  the  object  of  dis- 
tributing the  sheet  containing  the  news  was  to 
advertise  a  newspaper,  it  became  a  print  carried  or 
distributed  by  way  of  advertisement  within  the 
meaning  of  section  9.  The  section  is  directed  against 
cases  where  the  thing  itself  is  an  advertisement,  and 
not  where  the  object  of  carrying  or  distributing  it  is 
to  advertise. 

Daeling,  J. — I  am  of  the  same  opinion. 

Case  remitted. 

Solicitor  for  the  appellant,  J.  E.  Lichfold. 

SoHoitor  for  the  respondent.  The  Oity  Solicitor, 


Feb.  8. 


Q.  B.  Div.  1 

(Lawrance  and  Bidley,  JJ.)  / 

In  re  The  MuNiciPAii  Elections  Act,  1884. 
Ex  parte  PENNINGTON,  (o.) 

Eltction  law — Municipal  ehction — Election  of  councillors 
— Unopposed  candidate — Return  of  expenses — No  ex- 
penses in  fact  incurred — Municipal  Elections  {^Corrupt 
and  Illegal  Practices)  Act,  1884,  s.  21,  sub-sections  4,  7. 

Every  candidate  is  required,  under  the  Municipal  > 
Elections  Act,  1884,  to  send  to  the  town  cUrk,  within 
twenty' eight  days  of  the  election,  a  return  of  his  expenses 
with  the  cuxompanying  statutory  declaration. 

By  section  21,  sub-section  4,  if,  after  the  time  for 
making  such  return,  the  candidate  in  default  shall,  before 
the  date  of  the  allowance  of  such  authorized  excuse  as  is 
mentioned  in  tJie  Act,  sit  or  vote  in  the  council,  he  shall 
fwfeit  £50  for  every  day  on  which  he  does  so  to  any 
person  who  sues  for  the  same.  By  sub-section  1,  if  a 
candidate  appeals  to  the  High  Court  and  shows  that 
failure  to  make  such  return  and  declaration  has  arisen 
by  reason  of  inadvertence  or  by  any  reasonable  cause 
of  a  like  nature,  the  court  may  make  such  order  and 
declaration  as  to  them  seems  just,  notwithstanding  the  > 
lapse  of  the  prescribed  statutory  period  for  making 
the  return, 

P,  was  returned  unopposed  at  a  municipal  election  for- 
the  county  borough  of  H,,  and  believing  that  as  he  had 

(a.)  Beported  by  Eeskine  Beid,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


Reo.  v.  Clemens  and  Othehs. 


High  Coubt. 


incurred  no  expenses  of  any  kind,  no  return  and  dedara- 
iicn  was  required^  omitted  to  return  hie  expenses  as 
*'nU**  until  after  the  statutory  period  for  mMng  such 
return  and  declardtion  had  expired. 

Held,  that  there  wets  sufficient  evidence  hefore  the  court 
hai  the  omission  had  been  under  such  circumstances  as 
to  amount  to  an  authorized  excuse  under  the  Act,  and 
that  the  relief  sought  ought  therefore  to  he  granted. 

Ex  parte  Eohson,  35  W.  B.  290,  18  Q.  B,  D.  336, 
folloufed. 

Thi3  was  an  application  on  behalf  of  Mr.  J.  D. 
Pennington,  who  was  returned  unopposed  at  the  last 
munioipal  election  of  councillors  for  the  Wellington 
ward  of  the  county  borouffh  of  Hanley,  for  relief 
from  penalties  he  had  inadvertontiy  rendered  him- 
self liable  to,  under  the  Munidpsd  Elections  Act, 
1884. 

Mr.  Pennington  had  in  fact  incurred  no  expenses, 
and  he  believed,  until  a  short  time  ago,  that  he  was 
not  liable  under  the  Act  to  make  a  return  and 
declaration  because  the  expenses  he  incurred  were 
niU  When  he  discovered  his  mistake  the  statutory 
time  for  making  a  return  had  lapsed. 

A,  J*  Bam, — ^A  candidate  at  a  municipal  election 
who  has  omitted  to  make  the  statutory  return  of  his 
expenses  is  liable  to  the  penalty  imposed  by  the 
Munioipal  Elections  Act,  1884,  unless  he  obtains 
relief  from  the  court,  although  in  fact  he  has 
incurred  no  expenses  of  any  kind.  At  any  rate  it 
was  so  decided  in  Ex  parte  Eobson,  35  W.  B.  290, 
18  Q.  B.  D.  336.  In  that  case,  the  facts  of  which 
were  precisely  similar  to  those  of  this  application, 
the  court  granted  the  relief  sought  and  I  ask  your 
lordships  to  follow  that  decision. 

Laweanob,  J.— I  think  this  is  a  case  of  simple 
inadvertence  and  the  relief  sought  ought  to  De 
granted. 

BiDLBY,  J. — I  am  of  the  same  opinion. 

Order  accordingly. 

Solicitors,  H.  Q,  Church,  for  Arthur  OhdUinor, 
Hanley. 


I  0.  B.  \ 

Lof  Kaiowen,C.J.,  ( 
ham,  Wright,  Big-  ( 
Darling,  JJ.)  J 


March  5. 


0,  0.  B. 
(LordBussell 
and  Qrantham, 
ham,  and  Darling, 

Bbg.  v.  Clemens  and  Others,  (a.) 

Orimindl  law^Malicious  damage  to  property — Damage 
done  in  assertion  of  supposed  rigJU — Unnecessary 
violence— Maticious  Damage  Act,  1861  (24  A  25  Vict, 
c,  97),  s,  51. 

On  an  indictment  under  the  Malidcus  Damage  Act, 
IS61,  for  malicious  damage  to  property,  it  was  proved 
that  the  defendants  wHfuUy  damaged  the  property  in 
question  in  exercise  of  a  supposed  right  to  remove  the 
property  from  the  la'wd  on  which  it  stood,  and  tJiot,  in  so 
doing,  they  interfered  with  the  property  more  than  was 
necessary  for  the  assertion  of  the  right. 
Held,  that  they  were  guiUy  of  malicious  damage. 

Case  stated  by  the  chairman  of  the  quarter  sessions 
lor  the  county  of  Cornwall. 

In  August,  1897,  a  company,  the  lessees  of  certain 
land  at  Newquay,  in  ComwaU,  began  to  excavate  the 
foundations  of  a  hotel  upon  it,  and  erected  upon  it  a 
wooden  building  as  an  office.  On  the  31st  of  August 
a  large  number  of  persons,  among  whom  were  the 


defendants,  assembled  at  Newquay  and  proceeded  to 
the  place  in  question.  They  there  fastened  a  rope  to 
the  wooden  building,  pulled  it  over,  and  broke  it  up. 
They  then  tied  the  rope  to  two  sides  of  the  wooden 
building,  dragged  them  for  a  distance  of  120  yards 
from  the  place  where  the  wooden  building  had  besa 
erected,  and  threw  them  into  the  sea.  They  then 
returned,  tied  the  rope  to  the  remaining  two  sides  of 
the  said  wooden  building,  and  likewise  threw  them 
into  the  sea.  The  wooden  bttildin|^  was  thereby 
completely  destroyed.  They  were  indicted  at  quactsr 
sessions  under  section  51  of  24  &  25  Vict  a  97,  lor 
malicious  damage  to  the  wooden  building. 

For  the  defence,  evidence  was  given  that  until 
about  sixty  years  ago  the  land  in  question  was  part 
of  a  common  on  which  the  inhabitants  of  Newquay 
were  accustomed  to  mend  and  dry  their  netSt  and  to 
dig  sand  and  to  cut  rushes,  and  to  go  for  the  purposes 
of  recreation  and  of  access  to  the  sea;  that  about 
sixty  years  ago  the  owner  of  the  soil  indosed  this 
part  of  the  Icmd,  but,  by  ugreemeLt  with  the  inbabi-       : 
tants  of  Newquay,  put  a  stile  in  the  hedge  of  snok      | 
indosure  for  the  puroose  of  giving  access  to  the  land;      | 
and  that  the  inhabitants  and  visitors  to  Newquay      ^ 
have  been  aocustomed  to  use  the  stile  and  to  wander 
at  pleasure  over  the  inclosed  land. 

It  was  contended  for  the  defendants  that  they 
were  not  guilty  on  the  ground  that  the  acts  done  by 
them  luid  been  done  bond  fide  in  the  assertion  of  rights 
over  the  land  which  they  believed  to  be  poosessed  by 
the  inhabitants  of  Newquay. 

The  chairman  directed  the  jury  that  if  they  found 
that  the  defendants  acted  in  the  exercise  of  what 
they  believed  to  be  a  right  to  remove  aa  obstnio- 
tion,  but  did  more  than  was  neoessary  lor  reoioving 
an  obstruction,  or  greater  damage  wan  they  were 
bound  to  do  for  that  purpose,  they  ought  to  md  the 
defendants  guilty. 

The  jury  found  the  defendants  guilty  witt 
extenuatmg  circumstances,  which,  at  the  request  of 
the  defendants'  advocate,  they  explained  as  meaning 
that  they  found  that  the  defendants  aoted  in  the  first 
place  in  the  belief  that  they  were  asserting  a  iigkt» 
but  that  by  destroying  the  wooden  building  and 
throwing  it  into  the  sea  they  did  more  than  was 
necessary  to  be  done  in  asserting  that  tight. 

H.  E,  Duke,  for  the  defendants.— The  chainnaa 
was  wronff  in  directins;  the  jury  that  if  the  defendants 
committed  excessive  &mage  in  asserting  a  suppoesd 
right  their   belief   in  the  supposed  right   was  no 


(a.)  Beported  by  T.  B*  Colquhouv  Dill,  Esq., 
Barrister-at-Iiaw. 


defence :  Perry  v.  Fitzhowe,  8  Q.  B.  757.  Admittutf 
that  there  was  evidence  tiiat  the  defendants  aetod 
maliciously,  yet,  if  they  aoted  as  the  jury  found,  ia 
the  assertion  of  a  supposed  right,  the  faot  that  they 
did  more  than  was  necessary  to  assert  that  right  if 
immaterial. 

BuckniU,  Q.O.,  and  W.  T.  Lawranee,iot  the  pro- 
secution, were  not  called  upon  to  argue. 

LOSD  BUSSELL  OF  SliLLOWBir,  C. J.— In  this  osss 
the  court  is  called  upon  to  express  its  judgment  on  a 
special  case  stated  by  the  chairman  of  quarter  aosstons 
for  the  county  of  Cornwall  as  to  the  oonvioitioa  ol 
certain  persons  who  were  convicted,  under  aootiom  51 
of  24  &  25  Vict.  c.  97,  of  malicious  damage  to  pro- 
perty. 

It  seems  (so  far  as  the  faots  appear  frona  the  esse) 
that  there  was  at  Newq^nay,  in  Cornwall  a  meadov 
the  ownership  of  the  soil  of  which  is  not  in  qnestimi, 
but  over  which  certain  rights  were  daimoa  bv  tibe 
inhabitants.  Tlie  sumested  nature  of  those  li^ftsii 
set  out  in  the  case.  Some  of  those  suggested  zighti 
appear  to  be  profits  a  prendre^  whioh  could  not  bs 
daimed  by  a  community,  and  the  case  does  not 
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tfiD  OB  which  of  theee  suggested  rights  the  defendants 
Iran,  as  a  matter  of  fact,  asserting.  But  I  gather 
hd  there  was  no  evidence  before  the  court  of  quarter 
iMtioos  of  the  existence  of  any  of  tiiese  suggested 
lights  except  the  right  of  access  to  the  sea  and  of 
Hing  the  Iiuid  for  the  purposes  of  recreation. 
Again,  we  are  not  expressly  told  who  the  defen- 
bnte  are,  and  whether  they  daim  rights  as 
ihaUtants  or  as  occupiers  of  particular  tenements, 
bthe  whole,  howerer,  I  think  that  we  are  justified 
i  awnming  that  they  were  inhabitants  of  the  town 
f  Newquay,  and  that  they  claimed  such  ri^ts  as 
key  did  claim  in  that  capacity.  On  the  meaaow  in 
a  temporary  wooden  structure  was  erected 
ras  ancillary  to  a  contemplated  building, 
defendants  dearly  went  upon  the  land  in 
of  what  they  believed  to  be  their  rights; 
what  thev  did  was  to  absolutely  demolish  this 
oture,  and  deliberately  to  haul  first  one  part  of  it 
then  the  remainder  to  the  edge  of  the  cliff,  and 
throw  those  parts  into  the  sea.  It  is  not  and  it 
'  be  denira  that  on  that  state  of  facts  there  was 
oa  which  the  jury  might  have  found  the 
ts  guilty  of  unlawfully  and  maliciously 
ting  damage,  injury,  and  spoil  within  the 
of  section  51 ;  but  it  is  contended  that  the 
I  misdirected  the  jury,  and  that,  therefore, 
conviction  cannot  stand. 
It  seems  to  me  that  the  proper  direction  to  give  to 
in  such  a  case  is  that  they  should  ask  them- 
kes  this  question :  Did  the  defendants  do  what 
sy  did  in  the  exercise  of  a  supposed  right  F  But 
on  the  facts  before  them,  the  jury  come  to  the 
losion  that  the  defendants  did  more  than  they 
reasonably  suppose  to  be  necessary  for  the 
cm  of  that  right,  then  that  amounts  to  evidence 
which  the  jury  are  bound  to  find  the  defendants 
Ity  of  malidoufl  damage.  That  is,  as  it  seems  to 
in  substance  and  effoct  what  the  jury  were  told 
the  chairman  in  this  case.  Very  possibly  there 
be  some  remarks  in  his  summing-up  whioh  do 
quite  accord  with  this  view,  but  on  the  whole  I 
that  his  charge  conveyed  to  the  jury  with 
nt  precision  the  points  that  it  was  necessary 
them  to  consider  before  arriving  at  their  verdict ; 
I,  therefore,  that  this  conviction  must  be  affirmed. 

Obavtham,  Wbiqht,  Bighak,  and  Dabling,  JJ., 
xnuxuTed. 

(kmvietian  affirmed. 

Solicitors  for  Orown,  Oraham  <b  Graham^  Fowey. 

Solicitors  for  prisoners,  Carthew  &  Wheeler. 


OCourt  of  flppeah 


tty. 


March  4,  10,  11,30. 


From  Q.  B.  Div. 

[A.  li.  Smith,  Chitt; 

and  Collins,  L.JJ/ 

iVABos  Stbamship  Co.  v.  London  Assubanob.  (a.) 

MitroRce,  martJie — Repairs  to  skip  in  dock — Survey 
for  Uoydk%  cUusiJiccUion — Apportionment  of  expenses 
htiween  shipowners  and  underwriters. 

A  ship  owned  by  the  plaintiffs  was  placed  in  dry  dock, 
w  the  purpose  of  repairs  Jor  which  the  defendants,  as 
Hderurriters  on  the  ship,  were  liable.  The  plaintiffs 
uk  advantage  of  the  ship  being  in  dock  to  have  her 
tneytd  for  the  purpose  of  retaining  her  class  at  Lloyd*s, 

o.)  Beported  by  F.  O.  Bobinbon,  Esq.,  Barrister- 
at-Iiaw. 


which  they  were  entiUed  to  have  done  at  any  time  within 
twelve  months  of  the  date  when  the  survey  was  due. 

Held  tJuxt  tlie  dock  dues  for  the  time  when  the  survey 
was  being  done  must  be  borne  equally  by  the  plaintiffs 
and  tJie  defendants. 

Held,  also,  by  Chitty  and  Oollins,  L. JJ.  (A.  L.  Smith, 
L.J.,  dissenting),  that  the  cost  of  getting  the  ship  into 
and  out  of  the  dock  must  be  borne  equally  by  the  plaintiffs 
and  the  defendants. 

Marine  Insurance  Co.  v.  China  Transpacific  Steam- 
ship Co.,  35  W.  B.  169,  11  App.  Cas.  573,  followed. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Matnew,  J. 

The  action  was  brought  to  recover  the  balance  of 
expenses  ioourred  by  the  plaintiffs  on  the  repair  of 
their  ship  Buabon,  which  had  been  insured  oy  the 
defendants. 

In  the  course  of  a  voyage  The  Buabon  sustained 
damage  through  perils  insured  against.  In  order  to 
repair  this  damaire  it  was  necessary  to  place  the  vessel 
in  dry  dock.  While  the  vessel  was  in  dock  the 
plaintiffs  took  the  opportunity  to  have  her  sur- 
veyed for  the  purpose  of  her  classification  in  Lloyd's 
Begister  of  British  and  Foreig^  Shipping. 

By  Lloyd's  rules  a  vessel  in  order  to  retain  her 
class  must  be  surveyed  at  certain  intervals  of  time, 
but  the  owner  may  have  his  ship  surveyed  at  any  time 
during  the  twelve  months  previous  to  the  date  when 
the  survey  is  due. 

In  the  present  case  the  survey  took  place  about 
eight  months  before  the  actual  date  when  it  would 
have  been  due. 

The  defendants  contended  that  as  the  plaintiff^  had 
taken  advantage  of  the  ship  being  in  dock  to  have 
her  surveyed,  uie  plaintiffs  must  bear  one-half  of  the 
dock  expenses  while  the  joint  operations  of  repairs 
and  survey  were  going  on,  and  also  one-half  of  the 
expenses  of  getting  the  vessel  into  and  out  of  the 
dock ;  the  defendants  had  paid  all  the  other  expenses 
of  the  repairs. 

The  plaintiffBi  brought  this  action  to  recover  the 
balance. 

Mathew,  J.,  held  that  the  case  was  covered  by 
Marine  Insurance  Go.  ▼.  China  Transpacific  Steamship 
Co.,  35  W.  B.  169,  11  App.  Cas.  573,  and  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

Cohen,  Q.C.,  and  Montague  Lush,  for  the  plaintiffs. 

Jos^h  Walton,  Q.C.,  and  L.  L.  Batten,  for  the 
defeooants. 

Cur.  adv.  vult. 

Mfirch  30.— -A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  real  and  important  point  which  it  is 
deeded  to  have  determined  in  this  case  is  whether, 
when  a  ship  puts  into  dry  dock  (in  the  present  c  mo 
into  a  wet  dock  with  a  pontoon  therein^  in  order  to 
repair  damage  occasioned  by  a  sea  peril  for^  which 
underwriters  alone  are  liable,  the  cost  of  piloting, 
towing,  and  other  expenses  for  getting  the  ship  into 
dock  for  repair  and  of  getting  her  out  again  when 
repaired  are  to  be  borne  by  the  underwriters,  or 
whether  these  expenses  are  to  be  shared  between  the 
shipowner  and  the  underwriters,  if  the  shipowner  after 
the  ship  is  in  dock  takes  advantage  of  its  being  there 
to  get  her  surveyed  ao  as  to  enable  her  to  keep  her 
claM,  or  for  any  other  purpose  of  his  own.  It  is  said 
on  behalf  of  the  underwriters,  who  assert  that  these 

fi>tage,  towage,  and  other  expenses  are  to  be  shared 
ween  the  shipowners  and  themselves,  that  the 
prindples  laid  down  by  this  court  and  affirmed  in 
the  House  of  Lords  in  what  is  called  the  Vancouver 
case  [Marine  Insurance  Co.  v.  China  Transpacific 
Steamship  Co.,  35  W.  B.  169,  11  App.  Cas.  573)  show 
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that  these  expenses  are  to  be  shared.  It  beoomes 
therefore  neoessary  to  ascertain  what  the  Vancouver 
case  aotaally  decided  and  what  principles  are  therein 
laid  down,  for  unlesR  these  principles  cover  this 
present  case  I  have  no  doubt  that  these  expenses 
fall  wholly  upon  the  underwriters.  From  what  is 
reported  to  have  been  the  argument  of  counsel 
for  the  underwriters  in  the  Vancouver  case,  11  App. 
Cas.,  at  p.  584,  I  was  at  first  under  the  impression 
that  the  question  of  sharing  th^  pilotage,  towage, 
and  other  expenses  necessary  to  take  the  ship  into 
and  out  of  dock  had  been  under  consideration  in 
thi9  court  and  the  House  of  Lords ;  but  this  is  not  so, 
and  Mr.  Joseph  Walton,  who  appeared  for  the  under- 
writers, frankly  admits  this,  and  he  agrees  with 
Mr.  Cohen,  who  was  for  the  plaintiff,  the  shipwner, 
that  the  only  question  argued  and  determined 
in  the  Vancouver  case  was  the  sharing  between  the 
shipowner  and  underwriters  of  the  dock  du^s  payable 
to  the  dock  after  the  ship  had  arrived  therein,  which 
dues  were  incurred  during  that  portion  of  time  when 
the  concurrent  operations  of  the  shipowner  and 
underwriters  upon  the  ship  were  going  on. 

This  question  of  pilotage,  towage,  and  other 
expenses  of  getting  the  ship  into  dock,  and  which 
in  the  present  case  were  not  payable  to  the  dock  at 
all,  but  to  third  parties,  was  clearly  not  decided  by 
this  court  or  the  House  of  Lords,  and  the  Vancouver 
case  is  no  actual  authority  thereon,  but  it  is  said  that 
the  principles  underlying  the  decision  are  such  that 
they  cover  the  real  point  now  raised  in  the  present 
case.  What  the  Vancouver  case  decided  was  that 
where  a  ship  is  insured  against  perils  of  the  sea,  and 
the  ship  is  placed  in  dry  dock  m  order  to  carry  out 
repairs  which  the  shipowner  for  his  own  purposes 
desires  to  execute  {i.e,,  scraping  and  painting  the 
ship's  bottom),  which  expenses  the  shipowner  alone 
has  to  bear,  nevertheless  if  when  the  ship  gets  into 
dry  dock  it  is  discovered  that,  by  reason  of  a  peril 
insured  asainst,  damage  has  been  occasioned  to  the 
ship  which  has  to  be  repaired  at  the  expense  of  the 
underwriters,  and  of  them  alone,  the  dock  dues 
incurred  during  these  concurrent  operations  for  the 
respective  purposes  of  the  shipowner  and  underwriter 
must  be  shared  between  them*  That  is  the  decision. 
The  principle  upon  which  this  decision  is  founded  I 
will  state  hereafter. 

It  is  said  by  the  plaintiffs,  the  shipowners,  that 
their  ship  T?ie  Ruahon  put  into  dock  solely  to  repair 
damage  for  which  the  underwriters  were  alone  liable, 
and  not  for  any  purpose  of  the  shipowners,  and  that 
the  pilotage,  towage,  and  other  expenses  necessary 
for  getting  her  into  dock  were  incurred  solely  on  the 
underwriters'  account ;  and  this  is  true.  It  is  said  on 
behalf  of  the  defendants,  the  underwriters,  that  if 
these  expenses  had  not  been  incurred  the  ship  would 
not  have  been  in  dock,  and  the  shipowners  would  not 
therefore  have  had  the  benefit  of  her  beiog  there  to 
iret  her  surveyed  for  her  class ;  and  this  is  also  true. 
But  the  Vancouver  case  does  not  lay  down  that  when- 
ever a  person  incidentaUy  obtains  a  benefit  he  must 
necessanly  share  expenses  with  another,  which  ex- 
penses had  not  been  incurred  on  his  account.  If  the 
pilotage,  towage,  and  other  expenses  necessary  for 
getting  the  ship  into  dock  had  been  incurred  in  the 
present  case  for  the  purposes  of  both  the  shipowners 
and  underwriters,  for  instance,  to  get  the  ship  painted 
in  dock,  which  is  owner's  repair,  and  also  to  get  sea 
damage  repaired,  which  are  underwriters*  repairs,  the 
C4se  of  The  Vancouver  would  have  applied;  but  as 
the  expenses  in  qiiustion  were  not  so  incurred,  it  is 
here  that  I  think  that  the  present  case  as  to  the  real 
p  >int  to  be  decided,  parts  company  with  the  Vancouver  I 
case  and  any  principle  laid  down  therein.  Take,  for  \ 
instance,  the  case  of  a  ship  damaged  by  perils  insured,  \ 


fifty  or  twenty  miles,  or  it  may  be  one  mile,  from  a  dock 
into  which  it  is  necessary  to  take  her  for  repsin  i» 
which  the  underwriters  alone  are  liable,  being  pilotel 
and  towed  into  dock  for  that  purpose.    AreuodiBB* 
writers  on  ships  to  escape  the  payment  oC  than 
pilotage,  towage,  aud  other  expenses  for  which  thsv 
are   undoubtedly  liable   because    after  the  ship  v 
placed  in  dock,  when  dock  dues  first  begin  to  n^ 
the  shipowner  utilizes  the  occasion  and  oocapiei  i 
day   in   dock    conjointly    with  the  uuderwritsr  it ; 
getting  her  surveyed  so  as  to  retain  her  diss,  or  li  j 
in  the  Vancouver  case  occupied  three  dajrs  ooajobt^ ' 
with  the  underwriter  to  get  her  painted  and  scnpsiC  ! 
whereby  there  has  been  a  common  oser  of  the  dookf 
It  will  be  noticed  that  the  expenses  when  there  «M 
not    this   common  user  of    the  dock,   I  mesa  tkt 
remaining  five  days,  were  not  shared  in  the  Vawowm^ 
case.     As  regards  the  dock  dues  I  agree  that  thm; 
must  be  shared,  for  they  have   been  incurred  If 
reason  of  the  common  user  of  the  dock  for  (he  par* 
poses  of  the  two.    If  the  £25  claimed  in  this  osse  an 
for  dock  dues,  then  the  Vancouver  case  coven  tbaa^ 
but  as  the  pilotage,  towage,  and  other  expemai 
necessary  for  getting  the  ship  into  dock  wereootai 
incurred,  but  only  for  the  purpose  of  the  oae,  is  wf 
judgment  they  are  altogether  outside  not  only  mi 
decision,  but  any  principle  laid  down  in  the  Ytap^ 
couver  case,      I  can   find  nothing  in  the  KimoosmT- 
case   which  lays  down  that  the  well-known  rsle  ii 
marine  insurance  law  as  to  **  on   whose  behalf 
expenses  incurred"  is  done  away  with.    Itii,faNb 
worthy  of   remark  that  in  the  VancmtJKT  case 
plaintiff  and  his  eminent  counsel,  who 
to  recover  a  particular  average  loss  andec  a  poii&' 
and  were  trying  as  best  they  could  to  sarall  tM 
claim  against  the  underwriters  so  as  to  esospa  l^ 
warranty  therein  **  free  from  average  nnder  3  ftf 
cent,  unless  general  or  the  ship  be  stranded," 
so  much  as  sugg^ted  that  the  expenses  of  pilet^ 
towage,  and  other  expenses  necessa^  for  g^tliag 
the  snip  into  dock  oould  be  oharged  against 
underwriters,  for,  it  appears  to  me,  the  simple 
that  these  expenses   had  been  incurred  solelj  « 
behalf    of   the    shipowner.      They    did    claim  tt 
expenses  in  dock  as  having  been  inourred  by 
of  a  common  user  of  the  dock  for  the  purposes  of 
shipowner  and  underwriter,  and  they  claimed  the  wImIi 
of  the  dock  expenses,  and  if  they  oould  not  gel  M 
whole,  then  they  claimed  the  half  as  being  e:  _ 
incurred  by  reason  of  the  common  user  for  the 
pose*  of  the  two,  and  in  the  last  thev 
regards  the  three  days  during  which  the  joint 
diture  was  going  on.    It  is  now  left  for  nnderwdM: 
on  ship,  for  the  first  time  as  far  as  I  know,  to  set  ^ 
that  where  there  is  no  expenditure  solely  on  tkif 
own  behalf  this  expenditure  is  neverch^leas  to  k 
divided  or  otherwise  shared  between  them  and  tkl 
shipowners.     I  do  not  agree  with  this  contentioii 
Lord  Herschell,  L.G.,  in  tiie  Vancouver  caae  I 
pointedly  lays  down  what  is  the  principle  upon    ^^^ 
that  ciftse  is  decided.    He  says,  **  I  have  not  lost  wM 
of  the  fact  that  the  vessel  was  put  into  dock  only  M 
the  purpose  of  being  scraped  and  painted,  baft^ 
cannot  think  that  this  is  material.    The  injury  toil 
stem  p.)st  was  immediately  discovered,  and  aha  it 
mained    and    was   kept   there,  and    tJie  dodc  «1 
employed  for  both  purposes.    Once  this  oondaaic 
arrived  at,  and  also  that  the  cost  of  zepairing 
damage  caused  by  the  perils  insured  against  it  Aft 
true  test,  all  the  rest  I  think  follows.*'    What  da« 
this  passage  mean?      It  means,  I  tiiink,  thattfeft 
expenses    of    putting    into    dock    being  only  ^ 
the    purjpose    of    the   shipowner,     thooe 
would    fall    upon   him   alone,    bat    that 
material  to  the  case  then   in    band,    beoanse  tH 
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tDJary  to  the  stem  post,  for  which  the  nnder- 
m  riteTB  had  to  pay,  was  discovered  immediately  after 
tiie  ebip  got  into  dock,  and  the  dock  was  then  em- 
plojed  for  both  purposes ;  that  is,  for  the  purpose  of 
ahipowner  and  nnderwriter,  and  these  costs  must  be 
therefore  divided  between  the  two.  The  Lord  Chan- 
GoUor  says :  *'  Once  this  concltision  is  arrived  at " — 
what  oondnsion  ?  why,  that  the  dock  was  employed 
tor  both  purposes—"  then  all  the  rest  follows."  The 
prtiiciple  upon  which  this  case  was  decided  was  that 
if  there  had  been  an  employment  for  two  purposes, 
and  expenses  for  these  two  purposes  are  incurred  in 
oonaaion,  then  each  person  who  utilized  the  occasion 
most  bear  his  share  of  the  expenses  incurred ;  but  if 
the  employment  is  only  for  one  purpose,  then  the  old 
pnnoiplo,  that  he  for  whom  the  employment  takes 
plaoe  must  pay  the  costs,  is  left  untouched.  What  I 
haTe  said  as  to  taking  the  ship  into  dock  applies  to 
ta.¥iirig  iier  out.  If  all  or  any  part  of  the  £25  m«»n- 
tioned  in  the  admissions  is  for  dock  dues  whilst  the 
oommon  user  was  going  on,  these,  as  before  stated, 
will  oome  within  the  decision  of  the  Vancouver  case; 
bat  this  is  not  the  real  point  the  parties  wish 
decided.  I  need  not  say  it  is  with  regret  that  I  find 
myself  disagreeing  with  my  brother  Mathew  and  my 
brethren  in  this  court,  but  as  I  have  an  opinion  upon 
the  matter,  I  am  bound  to  express  it,  and  I  do.  For 
the  reasons  above  I  think  that  the  appeal  should  be 
allowed. 

CSsHTY,  L. J.,  read  the  following  judgment:  The 
amount  in  controversy  is  small,  but  the  question  is 
nne  of  importance  to  shipowners  and  underwriters. 
It  is  whether  the  expenses  in  taking  the  steamship 
Ruabcn  into  and  out  of  the  pontoon  dock  and  placing 
her  there,  and  the  dock  dues  whilst  she  was  there, 
oii^bt  to  be  apportioned  between  the  owners  and  the 
underwriters  in  the  circumstances  of  the  case.  The 
particulars  of  the  expenses  in  controversy  are  set 
forth  in  the  admissions.  They  amount  to  £55  and 
oonsliit  of  boat  hire  to  and  from  the  pontoon  and 
JEtoath  basin,  piloting  the  vessel  on  and  off  the  pon- 
toon, towing  the  vessel  on  and  off  the  pontoon, 
labour  taking  the  vessel  from  the  East  dock  to  the 
pontoon,  and  taking  her  from  the  pontoon  to  the 
Boath  basin,  and  docking  and  undocking,  including 
tide  on,  tide  off,  and  use  of  patent  shoring.  This 
last  item  (£25)  was  paid  ti  Cardiff  Pontoon  Co.,  and 
appears  to  be  for  dock  dues.  The  other  items  were 
paid  to  other  persons.  It  is  admitted  that  the 
charges  are  proper  and  that  all  the  items  were 
necessarily  incurxed  in  connection  with  the  docking. 
My  reason  for  mentioning  the  items  with  some 
ptutioularity  will  presently  appear.  For  the  ship- 
owners it  is  contended  that  the  whole  of  these 
expenses  fall  on  the  underwriters.  If  they  ought  to 
be  apportioned,  it  is  conceded  that  the  apportionment 
shoola  be  in  equal  shares.  The  ship  was  taken  to 
aiid  placed  on  the  pontoon  for  the  purpose  of  repairs, 
the  burden  of  which  fell  on  the  underwriters.  While 
the  ship  was  on  the  pontoon,  and  after  she  had  been 
opened  out,  the  owners  availed  themselves  of  the 
opportunity  of  having  her  surveyed  for  the  purpose 
of  maintaining  her  classification,  and  they  obtained 
the  required  certificate.  The  time  had  arrived  when 
they  were  entitled,  according  to  Lloyd's  rules,  to  have 
bar  examined  for  classification,  though  there  still 
remained  some  months  to  run  before  she  would 
have  lost  hf>r  classification  if  not  re-surveyed.  It 
is  admitted  that  docking  was  necessary  for  the  vessel 
to  pass  her  survey.  In  the  Vancouver  case  the  ship 
was  taken  into  dock  by  the  owner  for  the  purpose  of 
repairs,  the  expense  of  which  fell  on  the  owner  alooe ; 
while  there  it  was  discovered  that  she  had  sustained 
injury  while  at  sea  to  her  stem  post,  the  burden  of 


these  repairs  fell  on  the  underwriters  exclusively. 
There  were  three  common  days  while  the  ship  was  in 
dock  during  which  both  sets  of  repairs  were  being 
done  simultaneously.  Neither  set  of  repairs  inter- 
fered with  or  delayed  the  execution  of  the  other. 
E%ch  set  required  the  whole  of  the  three  days.  The 
Court  of  Appeal  and  the  House  of  Lords  held  that 
inasmuch  as  the  dock  was  in  fact  being  used  for  both 
purposes  during  the  three  days,  the  dock  dues  for 
those  three  days  had  to  be  borne  by  the  owner  and 
underwriters  in  equal  shares. 

The  question,  then,  on  this  appeal  is  whether  this 
case  is  governed  by  the  Vancouver  oa$e.  Mathew,  J., 
has  held  that  it  is.  On  the  arguments  for  the 
appellants  before  us,  a  distinction  which  does  not 
appear  to  have  been  taken  before  Mathew,  J.,  was 
drawn  between  the  expenses  of  taking  the  ship  to  and 
from  the  pontoon  on  the  one  hand,  and  the  pontoon 
dues  (the  £25)  while  the  ship  was  actually  on  the 
pontoon  on  the  other  hand.  It  was  arp^ued  for  the 
api>ellants  that  whatever  the  decision  might  be  as  to 
the  latter,  no  part  of  the  former  ought  in  any  event 
to  be  thrown  on  the  shipowners.  The  report  of  the 
Vanoou/oer  oase  seemed  to  leave  it  in  doubt  whether 
the  expenses  of  taking  the  ship  into  and  out  of  the 
dock  were  then  in  question,  but  Mr.  Joseph  Walton, 
who  had  obtained  the  papers,  was  in  a  position  to 
inform  us-^first,  that  these  expenses  were  not  in 
controversy  ia  the  acdon;  and,  secondly,  that  the 
cost  of  docking  and  undocking  had  before  the  action 
been  apportioned  on  the  average  statement. 

It  appears  to  me  that  this  case  is  indisting^hable 
from  the  Vancouver  oaee.  First,  as  to  the  pontoon 
dues,  I  think  these  dues  fall  within  the  actual 
decision.  I  understand  the  decision  of  the  House  of 
Lords  to  be  that  on  the  question  of  the  actual  user  of 
the  dock  while  the  ship  is  in  dock  and  the  dodc  is 
being  in  fact  used  simultaneously  for  shipowner's 
purposes  and  underwriters'  purposes,  it  is  immaterial 
for  whose  purposes  she  was  first  brought  into  dock. 
This  does  not  touch  the  question  as  to  the  expenses 
of  taking  her  in  and  out.  In  the  oase  before  us,  the 
pontoon  was  used  for  the  classification,  which  is  the 
owner's  purpose ;  and  for  repairs  for  sea  damage, 
which  are  underwriters'  purpose.  Both  the  owners 
and  underwriters  grained  an  advantage  and  received  a 
benefit  from  the  oommon  user.  Had  the  owners 
postponed  the  classification  survey,  they  would  have 
had  to  bear  the  whole  of  the  expense  of  docking, 
necessarily  within  a  short  period  of  time.  This  timn 
they  anticipated.  It  was  said  by  Mr.  Cohen  that 
during  this  period  of  time  she  might  have  been  lost 
at  sea.  Granted ;  but  the  owners  did  in  fact  use  the 
pontoon  for  their  own  purpose,  acting  in  this  respect 
as  a  prudent  owner  would  do. 

Secondly,  I  think  that  the  principle  of  the  decision 
in  the  Vancouver  case  covers  the  expenses  of  taking 
Ihe  ship  into  and  out  of  the  dock.  These  expenses, 
as  is  admitted,  were  necessarily  incurred  in  connec- 
tion with  the  docking.  I  draw  the  line  definitely  at 
this  point.  They  seem  to  me  to  be  mere  accessories 
which  ought  to  follow  the  principle.  As  I  under- 
stand the  facts  they  were  not  in  any  way  occasioned 
by  the  condition  of  the  vessel  or  by  reason  of  her 
having  been  disabled  by  sea  damage  for  which  the 
underwriters  were  liable.  Had  they  been  made  more 
onerous  in  the  whole  or  in  part  by  reason  of  the  ship's 
disability  arising  from  sea  damage  within  the  polfoy 
for  which  the  underwriters  alone  were  responsible, 
the  oase  would  have  stood  differently,  and  they  would 
have  fallen  in  the  whole  or  in  part,  as  the  case  might 
bf>,  on  the  underwriters  exclusively.  I  entirely  agree 
with  what  Smith,  L.J.,  has  said  with  reference  to  a 
ship  being  disabled  at  sea  at  a  distance  from  a  port 
and  requiring  the  assistance  of  a  tug  to  tow  her  in. 
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The  expenses  of  any  such  towage  wnnld  undoubtedly 
fall  upon  the  underwriters.  I  absolutely  exdude 
anything  m  the  nature  of  a  voyage  and  any 
expense  arising  from  the  disability  of  the  ship  within 
the  policy.  If  there  should  be  any  suoh  expense 
included  within  any  of  the  admitted  items  the  parties 
whose  object  it  is  to  obtain  a  decision  on  the  main 
points  will  no  doubt  readily  adjust  it.  I  add  that,  in 
my  opinion,  it  makes  no  difference  whether  the 
necessary  expenses  of  getting  the  ship  in  and  out  are 
paid  to  the  dock  company  or  to  some  other  person. 
It  will  be  seen  that  I  differ  in  some  respects  from  the 
judgment  of  Smith.  L.J.  So  far  as  I  differ,  1  differ 
with  reluctance.  For  these  reasons  I  think  that  the 
appeal  ought  to  be  dismissed. 

CoLLorSy  L.J.,  read  the  following  judgment:  I 
think  this  case  is  concluded  by  The  Vancouver,  I 
think  the  principle  of  that  case  is  that  when  repairs 
in  respect  of  damage  for  which  underwriters  are 
liable  have  been  executed  simultaneously  with  repairs 
as  to  which  the  owner  is  uninsured,  and  an  expense 
has  been  inoarred  which  would  have  been  necessary 
for  either  purpose  alone,  such  expense  is  not  to  be 
wholly  attributed  to  one  set  of  repairs  alone,  but 
forms  a  factor  in  the  cost  of  each,  and  must  therefore 
be  divided  between  them  in  some  proportion  which 
primS  facie  would  be  equal.  The  problem  really  is  to 
find  the  cost  at  which  each  set  of  repairs  has  been 
executed.  Each  has  been  executed  at  a  less  cost 
because  there  is  a  common  factor  in  the  expenses 
which  has  inured  to  the  benefit  of  both,  and  in  stating 
an  account  of  the  cost  of  each,  the  person  carrying 
out  the  repairs  would  be  bound  to  debit  each  set  with 
a  prox>ortion  of  the  common  items.  This  is  a  per- 
fectly simple  and  intelligible  principle,  and  applies  to 
this  case.  It  gets  rid  of  all  questions  as  to  what  was 
the  sole  or  primary  motive  of  incurring  the  common 
expenditure,  or  whether  it  was  necessary  at  that  time, 
and  substitutes  the  simple  test,  **  What  was  the  cost 
of  the  work  in  fact  done  P "  for  nice  questions  as  to 
whether  the  doctrines  of  subrogation,  salvage,  implied 
request  arising  from  compulsion,  can  be  made  to  apply. 

This  test — viz.,  What  did  the  work  cost  P — seems  to 
me  to  cover  the  expense  of  taking  the  ship  into  and 
out  of  dock,  just  as  much  as  the  expense  of  using  the 
dock.  It  would  have  been  necessary  to  get  the  ship 
into  dock  for  the  purpose  of  making  the  survey,  and 
puttinfc  her  in  involved  taking  her  out ;  so  likewise 
as  to  the  repairs  of  sea  damage,  and  no  fair  statement 
of  the  cost  of  either  operation  could  have  omitted  this 
element  of  expenditure.  Therefore  it  has  to  be 
apportioned.  The  passage  cited  from  the  speech  of 
Ix>rd  Herschell,  so  far  from  being  inconsistent  with 
this  view,  I  venture  to  think  establishes  it  It  elimi- 
nates the  intention  with  which  the  operation  of  dock- 
ing was  undertaken  as  a  factor  in  the  discussion,  and 
makes  the  fact  that  the  opportunity  was  utilized  the 
governing  consideration.  The  benefit  of  antecedent 
expenditure  by  which  the  opportunity  was  created  is 
just  as  much  enjoyed  by  the  person  who  elects  to 
avail  himself  of  the  opportunity  as  is  the  expense  by 
which  the  opportunity  is  prolonged  during  such  time 
as  he  requires  it.  Lord  Herschell's  very  words  seem 
to  cover  it.  He  says :  "  Once  this  conclusion  is 
arrived  at" — t.c.,  that  the  dock  was  employed  for 
both  purposes — **  and  also  that  the  cost  of  repairing 
damage  caused  by  the  perils  insured  against  is  the 
true  test,  all  the  rest  follows." 

It  has  been  suggested  that  this  principle  would 
cover  the  whole  cost  of  towing  a  disabled  ship  from 
mid-ocean  to  port,  and  thence  to  dock,  but  I  think 
that,  as  a  practical  question,  there  would  be  no 
difficulty  in  drawing  the  dividing  line  at  the  point 
where  the  expenses  properly  applicable  to  the  opera- 


tion of  putting  the  ship  into  dock  began,  and  sibiri 
of  such  expenses  only  would  enter  into  the  coit  of 
survey  mMe,  as  here,  because  the  ship  was  in  th( 
most  convenient  x>OBition  for  making  it.  The  cost  oi 
towiniC  the  ship  to  port  would  bene  more  part  of  ifai 
cost  of  the  survey  than  would  be  the  oost  of  nsvig 
ing  the  ship  to  the  same  port,  had  she  met  vith 
accident.  The  expenses  in  this  case  embrace  noAi 
not  incidental  to  the  operation  of  dodring.  I  tim 
the  judgment  of  Mathew,  J.,  was  right  and  ooght 
be  affirmed. 

Appeal  dismiaaecL 

Solicitors  for  the  plaintifiGs»  Botterdl  A  IZocAe,  k 
Vaiighan  &  Hornby ^  Cardiff. 

Solicitors  for   the   defendants,    Walione,  JoisMi 
Bubh,  &  Whation. 


From  Q.  B.  Div.  ) 

(Lindley,  M.B.,  and  Bigby  and  |        Maroh  8, 9, 11. 
Vaughan  Williams,  L.JJ.)      I 

Oalorapt  v.  Guest,  (a.) 
Practice — Discovery — Production  of  documewU-'Prh 
lege — Copies — Secondary  evidence. 

A  document  once  privileged  is  always  privileged. 

After  the  tried  of  an  action  certain  documenis  rdaUi 
to  the  same  suhject^m/aUer  in  a  previous  acHon  were  J 
covered  at  the  office  of  a  solicitor^  who  had  ohtained  ft 
from  the  representatives  of  the  soUcitor  of  the  plaiwtii^ 
predecessor  in  title.  The  defendant,  having  oppes 
from  the  judgment^  sought  production  of  the  docimt 
on  the  hearing  of  the  appeal. 

Held,  that  the  documents  were  privileged  from  p 
duction. 

Minet  v.  Morgan,  21  W.  E.  467,  L.  B,  8  CL  A\ 
^U  followed, 

Wheeler  v.  Le  Marchant,  20  W,  E.  235,  17  Ch. 
675,  explained. 

But  held,  further,  that  the  defendant,  having  had 
opportunity  of  taking  copies  of  some  of  the   ' 
vfos  entitled  to  give  secondary  evidence  of  such  as  he 
copies  of, 

Lloyd  V,  Mostyn,  10  M.  dt  W,  ^IS.foOomed, 

Appeal  of  the  defendant  from  a  decision  of 
J.,  at  the  trial  without  a  jury  in  Middlesex. 

The  action  was  brought  to  try  a  right  of 
and  since  the  trial  a  number  of  documents 
the  subject-matter  of  a  previous  -action  of  a 
nature  which  had  taken  place  in  1786  had  hsH 
covered  at  the  office  of  a  solicitor  to  whom  thef 
handed  by  the  executors  of  a  solicitor  who 
ducted  the  action  for  the  plaintiff;*'  predeosHor  i 
title. 

The  documents  consisted  of  {inter  alia)  the  reo 
in  the  action  of  Fry  v.  Stevens,  tried  in  1786, 
briefs  of  counsel,  proofs  of  witnesses,  and  notH  ^ 
their  evidence  in  the  case.  That  action  bad  b 
brought  against  the  lessee  of  one  of  the  prsdeesH 
in  title  of  the  plaintiffei  and  had  been  defended 
such  predecessor. 

The  appellant's  solicitors  had  obtained  oopan  < 
some  of  the  documents  from  the  persous  in  vi 
custody  they  had  been,  and  thereupon  asked  that 
documents  might  be  produced. 

The  plaintifi  objected  to  produce  them,  dum 
that  they  were  privil^ed. 

The   appeUant    then    asked    for    leave  to  g 
secondary  evidence  of  those  documents  of  wbiek 

(a.)  Beported  by  W.  Shauxjboss  Qodhamd,  Ssq^ 
Barrister-at-Law. 
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had  copies.  Although  the  documents  had  been  .pre- 
pared for  the  trial  of  Fry  v.  Stevens  it  did  not 
appear  whether  they  had  actually  been  used  or 
not. 

CoieHA'Hardy,  Q,C»,  Bosanquet,  0.(7.,and  Macaakie, 
for  the  appellant,  cited  the  cases  which  are  referred 
to  in  the  judgment  of  the  court ;  and  also  referred  to 
CUavf  T.  Jones,  20  L.  J.  Ex.  238 ;  Bishop  of  Meath  v. 
MttrquU  of  Winchester,  4  01.  &  F.  445 ;  and  Taylor  on 
Bvidence,  9th  ed.,  toI.  1,  p.  600,  s.  922. 

Cripps,  Q.C.f  and  Stuart  Moore,  for  the  respondent. 
— It  would  follow  from  the  appellant's  argument,  if 
it  is  correct,  that  if  the  brief  oi  counsel  were  stolen 
and  the  other  side  got  hold  of  it,  they  could  produce 
it.  The  privilege  is  not  destroyed  if  a  document  is 
handed  over  improperly  to  a  third  person.  They 
refetrred  to  Nordon  v.  De/ries,  30  W.  B.  612,  8 
Q.  B.  D.  606. 

[LnroLBY,  M.B.,  referred  to  Jenkyns  v.  Bushby,  14 
W.  B.  631, 17  W.  B.  Ch.  Dig.  116,  L.  B.  2  Eq.  547.] 

Cur.  adv.  vult 

March  11. — ^Lnn>LBT,  M.B. — ^In  the  course  of  this 
appeal  a  question  has  arisen  whether  certain  docu- 
ments are  ^riyileged,  and  whether,  if  they  are, 
•eoondary  eyidence  can  be  given  of  some  of  them. 
We  most  be  a  little  cautious  of  what  we  say,  and  we 
shaU  have  to  consider  each  particular  document  as  it 
oomes  before  us,  as  it  may  be  that  some  of  them  may 
not  be  admissible  on  other  fi;rounds ;  but  we  can  see 
whether  they  come  within  the  principles  upon  whicJi 
professional  priyilege  is  allowed.  Looking  at  the 
aathorities,  the  case  seems  to  be  coyered  by  Minet  ▼. 
Maryan,  21  W.  B.  467,  L.  B.  8  Oh.  App.  361,  and  if 
there  are  documents  which  were  originally  privileged 
owing  to  their  confidential  nature  uiat  privilege  has 
not  been  loat.  The  privilege  has  not  been  waiv^.  It 
has  been  said  that  Wheeler  v.  Le  Marchant,  30  W.  B. 
235,  17  Gh.  D.  675,  is  to  the  contrary.  I  do  not  think 
so.  That  case  has  been  a  Uttle  misunderstood,  but  I 
think  it  was  quite  right.  That  case  has  given  rise  to 
»  good  deal  of  controversy,  but  what  was  neld  I  think 
appears  from  the  form  in  which  Cotton,  L.J.,  said  he 
thought  the  order  there  ought  to„be  made.  Jn  Kennedy 
V.  Lyell,  31  W.  B.  691, 23  Gh.  D.  387,  ref  erringto  Wheeler 
V.  Li  Marchant,  Cotton,  L.J.,  said :  *'  All  that  was  de- 
cided was  that  communications  between  the  solicitors 
and  the  surveyor  of  the  dient  before  any  litigation  was 
contemplated  were  not  protected."  The  case  was 
again  referred  to  in  Lowden  v.  Blakev,  38  W.  B.  64, 
23  Q.  B.  D.  332,  before  Denman  and  Charles,  JJ., 
and  it  was  again  pointed  out  that  there  was  nothing 
in  Wheeler  v.  Le  Marchant  inconsistent  with  the 
decigion  in  Minet  v.  Morgan,  The  question  was  also 
very  carefully  gone  into  by  Stirling,  J.,  in  Learoyd 
▼.  The  Halifax  JoinJt-Stock  Banking  Co.,  41  W.  B.  344, 
[1893]  1  Ch.  686,  and  he  came  to  a  sinuOar  conclu- 
sion. I  think  that  Minet  v.  Morgan  is  right,  and 
that  Wheeler  v.  Le  Marchant  is  right,  and  tlubt  so  far 
the  plaintiff  is  lifipht,  and  the  documents  in  question 


Then  comes  the  question  whether  the  appellant 
can  give  secondary  evidence  of  such  of  uiem  as 
he  has  copies  of.  That,  I  think,  is  covered  by 
the  decision  in  Lloyd  v.  Mostyn,  10  M.  &  W.  478. 
In  that  ease  it  was  held  that  a  certain  bond  was 
privileged  from  production,  and  it  was  ^en  proposed 
lor  the  plaintiff  to  put  in  evidence  a  copy  of  it  as 
seoondaiy  evidence  of  its  contents.  That  the  judge 
at  the  trul  allowed.  The  defendant  moved  to  enter 
a  non-suit  on  the  ground  that  the  evidence  was  im- 
properly admitted.  Bef erence  was  made  to  a  passage 
m  f  Phillip^  on  Evidence  (8th  ed.),  p.  182,  founded 
un  a  decision  of  Bayley,  J.,  in  a  case  of  Fisher  v. 


Hemming  in  1809,  which  is  not  reported  anywhere 
else.  The  passage  is :  <*  If  a  deed  deposited  con- 
fidentially with  an  attorney  has  been  obtained  out  of 
his  hands  for  the  purpose  of  being  produced  in  evidence 
by  another  witness,  it  cannot  be  received."  Thus  in  a 
case  tried  before  Bayley,  J.,  the  plaintiff's  counsel 
having  proved  a  certain  deed  in  the  possession  of  the 
defendant,  and  the  defendant  refusing  to  produce  it, 
though  he  admitted  having  received  notice,  the 
counsel  of  the  plaintiffs  offered  in  evidence  a  copy  of 
the  deed,  which  had  been  obtained  from  one  who 
many  years  ago  acted  as  an  attorney  for  the  person 
under  whom  the  defendant  claimed,  and  who  had 
been  intrusted  by  him  with  the  original  deed  in  his 
professional  character.  The  counsel  on  the  part  of 
the  defendant  objected  that  this  evidence  ought  not 
to  be  received,  as  the  original  deed  had  been  deposited 
confidentiallv  with  the  attorney;  and  Bayley,  J., 
refused  to  admit  it.      He  said  the  attorney  could  not 

five  parol  evidence  of  the  contents  of  the  deed  which 
ad  been  entrusted  to  him ;  so  neither  could  he  fur- 
nish a  copy.  He  ought  not  to  have  communicated 
to  others  what  was  deposited  with  him  in  confidence, 
whether  it  was  a  written  or  verbal  communication. 
It  is  the  privilege  of  his  client  and  continues  from 
first  to  last."  Parke,  B.,  said :  '*  I  have  always 
doubted  the  correctness  of  that  ruling.  Where  an 
attorney  intrusted  confidentially  with  a  document 
communicates  the  contents  of  it,  or  suffers  another  to 
take  a  copy,  surely  the  secondary  evidence  so  obtained 
mav  be  produced.  Suppose  the  instrument  were  even 
stolen,  and  a  correct  copy  taken,  would  it  not  be 
reasonable  to  admit  it  P  "  Lord  Abinger,  C.B.,  said, 
*'  It  is  impossible  to  say  this  copy  was  not  evidence," 
and  the  rule  was  refused,  in  which  all  the  court  con- 
curred. That  is  a  distinct  authority  that  secondary 
evidence  can  be  given  in  a  case  of  the  kind  which 
we  have  before  us.  These  are  the  answers  which  we 
give  to  the  two  questions  raised. 

BiGBT  and  WiLLlAHS,  L.JJ.,  concurred. 

Solicitors,  Nicholson,  Oraham,  &  Qraham^  for 
Preston  &  Francis,  Bournemouth ;  MeyneU  db  Fember" 
ton. 


i^ig^  (Sourt  of  Swtitt. 


Chan.  Div. 
North 


Dec.  3. 


Div.  I 
,J.  / 

In  re  Douglas  Nobman  &  Co.  (a.) 
Solicitor — Costs — Security  taken — Waiver  of  lien. 


A  solicitor  who  takes  from  his  client  a  declaration 
charging  the  clients  reversionary  interest  with  payment 
of  the  solicitor's  costs  of  negotiating  a  loan,  is  not  en- 
titled to  a  lien  upon  the  dienVs  documents  in  his  posses- 
sion for  that  purpose,  in  the  absence  of  explanation  to 
the  dient  that  he  intended  to  assert  his  lien,  notwithstand- 
ing the  security  given  hy  the  dient. 

In  re  Taylor,  Stileman,  &  Underwood,  39  W.  R. 
417,  [1891]  1  Ch.  590,  follmved. 

Motion,  asking  that  Messrs.  Douglas  Norman  & 
Co.,  solicitors,  might  be  ordered  to  deliver  up  to  the 
applicant  (upon  oath  if  required)  all  deeds,  books, 

a>ers,  and  writings  in  their  custody  or  possession 
onging  to  the  applicant. 

The  applicant,  a  lady,  was  desirous  of  raising  a 
loan  on  her  interest  in  a  sum  of  £3,000,  appointed  to 
her  by  her  father  under  his  marriage  settlement, 

(a.)  Beported  by  B.  Sillem,  Esq.,  Barrister-at-Law. 
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High  Court. 


In  be  Douglas  Nobman  &  Co.^In  bb  Niokbls. 


High  Goubt. 


subject  to  her  father's  and  mother's  and  the  survivor's 
life  interest  therein. 

On  the  day  the  lady  came  of  age  she  gave  the 
solicitors  the  following  letter :  **  Dear  Sirs, — Will  you 
please  negotiate  for  me  a  loan  of  £l,000»  or  such 
other  sum  as  you  can  arrange  and  I  am  willing 
to  accept,  upon  security  of  the  interests  and  property 
after  mentioned,  and  I  request  you  to  make  all 
iuquiries  and  obtain  all  information,  valuations,  and 
papers  necessary  for  the  above  purpose,  and  I  charge 
the  aforesaid  interests  and  property  with  the  payment 
of  your  proper  costs,  charges,  valuer's  fees,  and 
expenses  thereof,  and  of  any  moneys  I  may  now  or 
hereafter  owe  you  on  any  account." 

The  solicitors  succeeded  in  raising  a  loan  for  thn 
lady,  and  claimed  a  lien  on  the  papers  which  came 
into  their  possession  for  that  purpose. 

Swinfen  Eady,  Q,G.y  and  Stewart  Smith,  for  the 
applicant. — The  taking  of  security  for  his  costs  raises 
the  presumption  that  the  solicitor  waives  his  lien,  and 
there  is  nothing  here  to  rebnt  that  presumption  {In 
re  Taylor,  SiiUman,  &  Underwood,  39  W.  R.  417, 
[1891]  1  Oh.  690;  Robarta  v.  Jefferyi,  8  L.  J.  On. 
137 ;  Balch  v.  Symes,  T.  &  R.  87). 

Backmaater,  for  the  solicitors. — ^There  has  been  no 
waiver  of  lien  in  this  case,  and  to  hold  so  would  be  to 
go  further  than  the  cases  warrant.  In  each  case 
where  the  lien  has  been  lost  it  has  been  because  the 
nature  of  the  security  taken  was  inconsistent  with  the 
intention  of  relying  on  the  lien ;  in  the  majority  of 
the  cases  the  solicitor  got  a  negotiable  security. 

He  referred  to  Cowell  v.  Simpson,  16  Ves.  275; 
Stevenson  v.  Blakelock,  I  M.  &  Sel.  535 ;  In  re  Taylor, 
Stileman,  Jb  Underwood ;  and  Robarts  v.  Jejftrys, 

Swinfen  Eady,  Q.O,,  replied. 

NOBTH,  J. — I  cannot  distinguish  this  case  from  In 
re  Taylor,  Stileman,  A  Underwood,  I  cannot  see  that 
there  is  any  distinction  in  principle  between  the 
promissory  note  given  as  security  in  that  case  and 
the  charge  on  the  reversion  given  in  this.  Moreover, 
the  bargain  in  this  case  was  made  on  the  very  day  the 
lady  attained  twenty-one,  and  under  circumstances 
which  made  it  incumbent  on  the  solicitor  to  fully 
explain  to  the  lady  her  position  in  the  matter^  and 
that  he  was  entitled  to  a  lien  on  her  papers,  and  in- 
tended to  exercise  it  in  spite  of  taking  the  security. 
This  was  not  done,  and,  besides,  the  charge  is  on  a 
reversionary  interest,  and  it  might  be  a  lonff  time 
before  it  could  be  realized,  and  it  is  impossible  to 
suppose  that  it  was  intended,  that  all  that  time  the 
solicitor  should  keep  the  lady's  papers. 

Solicitors,  Mear  &  Fowler ;  Douglas  Norman  &  Co. 


Chan.  Div. 
Stirling,  J.  ^ 


In  re  NiOKBLS. 
Nickels  v.  Nickels. 


March  31. 


Trustee— Apprtfpriation  of  trust   estate— In/ant   bene- 
ficiaries— No  express  power  to  approitriate. 

Executors  and  trustees  can,  even  where  there  is  no 
express  power  enabling  them  so  to  do,  make  an  effectual 
appropriation  of  any  portion  of  a  testator's  estate,  if 
such  appropriatiini  be  made  bonfi  fide,  though  it  is  safer 
for  them  to  make  the  appropriation  only  with  the  sanction 
of  the  court. 

This  was  a  summons  which  raised  the  question  as 
to    whether    executors    and    trustees  coiud    in    the 

(a.)  Reported  by  J.  I.  Stibling,  Esq.,  Barrister- 
at-Law. 


absence  of  an  express  power  make  an  effectual  vpfstO' 
priation  of  any  portion  of  a  t^sstator's  estate. 

The  facts  were  these : 

The  testator,  Ohristopher  Nickels,  gave  all  hit 
residuary  estate  to  his  trustees  upon  trusts  for  sals 
and  investment,  and  to  pay  an  annuity  to  his  wife 
during  her  life.  Then  he  du ected  one  half  of  one 
sixth  to  be  invested  and  accumulated  for  twenty-onB 
years,  and  during  that  period  to  pay  the  income  of 
the  other  half  to  his  son  Edwajrd  Nickels,  and  after 
the  expiration  of  tiie  twenty-one  years  to  pay  the 
income  of  the  whole  to  Edward  Nickels  for  Ufe,  and 
after  his  death  to  his  widow,  and  after  her  decease 
upon  trust  to  transfer  the  capital  of  the  trust  funds  to 
the  children  of  Edward  Nickels  who  attained  twenty- 
one  years  in  equal  shares.  Then  came  a  power  of 
maintenance  and  also  a  power  to  advance  to  any 
child  of  Edward  Nickels  a  share  not  exceeding  one 
half  of  the  presumptive  share  to  which  soch  child 
would  be  entitled.  The  testator  also  empowered  the 
trustees  to  apply  for  the  benefit  of  Edvrard  Kiokeli 
any  portion  not  exceeding  one  half  of  his  sixth  shsreb 
Then  came  similar  trusts  and  provisions  as  to  four 
other  sixth  shares  for  the  benefit  of  the  testator's 
other  sons.  The  remaining  one  sixth  waa  gives 
upon  similar  trusts  for  the  benefit  of  the  testa- 
tor's daughter  and  her  children,  except  that 
there  was  no  power  to  apply  one  half  of  the 
daughter's  share  for  her  own  benefit.  The  trustees 
were  further  empowered  to  apply  any  portion  not 
exceeding  one  third  part  of  the  share  or  ahaies  of 
the  trust  fund  to  the  income  of  which  any  of  the 
testator's  six  children  should  be  entitled  for  or 
towards  putting  him,  her,  or  them  in  business  or 
otherwise  adyandng  him,  her,  or  them. 

The  testator  died  in  1860. 

The  period  of  accumulation  came  to  an  end  in  1881, 
and  the  sons  and  daughter  applied  for  advances. 

The  sons  received  one  half  of  one  sixth  and  ths 
daughter  one  third  of  one  half  of  her  sixth. 

The  trustees  also  set  aside  £300  London  and 
Green wioh  5^  per  Oent.  Ordinary  Stock  and  £l.Odl 
London,  Chatham,  &  Dover  4^  per  Cent.  Debentarea* 
and  paid  the  income  on  these  stocks  to  the  daaghtar 
during  her  life. 

In  the  trustees'  cash  book  these  stocks  were  entwei 
as  '*  allotted  to  Mrs.  Morton  as  the  balance 
two  thirds  set  aside  for  her  children." 

Under  the  powers  in  the  will  the  trustees 
advances   to   the    children   of    the    sons    and 
daughter. 

The  advances  to  the  daughter's  children 
made  out  of  the  Greenwich  stock. 

On  the  daughter's  death  her  share  became 

ible,  and  a  question  was  raised  whether  these 

had  been  validly  appropriated  towards  her  share. 

Goldridge,  for  the  present  trustees  of  the  will. 

Rowden,  for  the  children  of  Edward  Nickels.— IW' 
setting  apNEurt  of  these   stocks  was  a  mere  matter 
book-keeping,  and  there  was   never  any  el 
appropriation.    Neither  In  re  Lepine,   [1892]  I 
210,  40  W.  £.  Dig.  89,  nor   In  re  Ricfuxrdstm, 
W.  B.  279,  [1896]  1  Ch.  512,  cover  this  case. 

He  also  referred  to  section  4  of  the  Land 
Act.  1897. 

Gatey,  for  other  grandchQdren. — ^Neither   In 
Lepine  nor  In  re  Richardson  are  direct  authorities 
the  trustees  could  make  such  an  appropriation. 
law  on  the  subject  is  stated  in  Lewin  <m  Trusts, 
ed.,  p.  667. 

Stewart  Smith,    centres — In   re   Richardson  u 
authority  that  the  trustees  could  appropriate,  and 
submit  uiat  on  the  facts  th^  have  done  so. 

Buchnaster,  for  a  purchaser  from  Mrs.  Morioali 
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children,  also  supported  the  view  that  there  had  been 
an  effectual  appropriatioD. 

Stibubo,  J.,  8tat€d  the  facts,  and  continued :  Now 
the  first  question  is  whether,  in  point  of  fact,  there  was 
then  (in  1881)  made  an  irrevocable  appropriation  on 
tbe  part  of  the  trustees.  What  is  suggested  on  behalf 
of  the  present  trustees  and  on  behaB  of  the  children 
entitled  to  the  other  five  sixths  is  that  this  was  a  mere 
book-keeping  arrangement  in  order  to  avoid  any 
qoestioD  as  to  what  rate  of  interest  was  to  be 
chax]ged  on  the  advances  made  to  Mrs.  Morton  and 
hear^  children.  It^  seems  to  me  that  that  is  not  a 
sufficient  explanation  of  what  was  done  and  of  the 
entries  made.  If  it  was  a  mere  book-keepinff  entry 
that  might  be,  but  it  has  been  acted  upon,  and  if  the 
appropriation  was  not  made  or  intended  Mrs.  Morton 
and  the  other  children  have  ever  since  that  time  been 
receiving  the  income  on  a  wrong  footing.  The 
income  of  these  appropriations  has  been  applied  to 
Mrs.  Morton.  That  could  not  be  right  if  it  was  not 
meant  as  an  effective  appropriation ;  whether  she  got 
too  much  or  too  little  does  not  matter,  the  other 
parties  have  conversely  received  too  little  or  too  much. 
The  fund  has  been  dealt  with  on  that  footing  ever 
since  the  vear  1881,  and  it  seems  to  me,  upon  the 
evidence,  the  trustees  did  mean  in  tiie  year  1881  to 
make  a  final  and  complete  appropriation  of  this 
stock  and  of  these  shares,  and  that  no  explanation 
sag^Spested  in  this  case  is  adequate  to  account  for 
vrhat  they  did  both  in  their  books  and  by  their  acts. 

Then  comes  the  question,  Is  this  appropriation  one 
which  the  trustees  were  entitled  to  make  P     Now, 
there  is  no  question  raised  here  as  to  the  bona  fides  of 
the  transaction.    It  was  done  in  perfect  good  faith, 
and .  the  sole  question  is  whether  it  was  within  the 
power  of  the  testator's  trustees.    No  authority  has 
been  cited  to  show  it  was  not.    What  has  been  relied 
npon  is  a  statement  in  Mr.  Lewin's  well-known  book, 
where  this  is  said :  '*  Where  the  residue  consists  of  a 
gpeent  variety  of  securities,  the  question  arises  whether 
the  trustees,  in  the  absence  of  any  special  power,  can 
ffirtute  officii,  where  infants  are  concerned,  divide 
the  residue  by  apportioning  some  securities  to  one 
zestdnary  legatee,  and  other  securities  to  another, 
bat  so  that  the  distribution  is  a  fair  one  according  to 
the  market  price  of  the  day  of  tiie  funds  so  appro- 
priated.   The  court  can  make  such  apportionment, 
for  in  a  suit  guardians  ad  litem  of  tiie  infants  are 
apiKJinted,  and  are  heard  on  their  behalf,  to  protect 
their  interests ;  but  out  of  court,  where  the  voice  of 
the  infnnts  cannot  be  heard,  it  would  be  unsafe  for 
trostees^  to  make  such  apportionment  on  their  own 
lespcmsibility.    However,  where  trustees  are  directed 
to  inTest  the  infant's  share  on  any  particular  securities, 
they  night  accept  securities  of  the  value  prescribed 
at  the  market  pnoe,  as  the  transaction  when  resolved 
would  be  the  payment  of  so  much  money,  and  the 
intcstment  of   it  by  the  trustees  in  the  requisite 
■ecarities.    Where  there  are  no  special  powers,  the 
trustees  should  turn  the  whole  of  the  irregular  species 
of   property  into  money,  and  divide  the  proceeds." 
Kow  that  is  merely  a  statement  to  this  effect,  that 
the  trustees  where  there  is  no  express  power  would 
not  act  ^wisely  in  makinff  an  appropriation  without 
gpetting  the  sanction  of  the  court.    That  is  very 
sound  advice  for  a  convevancer  to  give  to  a  trustee 
-who  was  about  to  act  by  making  an  appropriation, 
but  the  question  is,  Supposing  he  does  it,  is  it  bad  P 
mad.  Mr.  I^win  does  not  say  so.    He  says  the  court 
can  make  such  an  appropriation,  and  that  seems  to 
sEe  to  imply  that  it  is  within  the  power  of  the  trustee 
to  make  it^  because  the  court  has  no  power  to  alter 
the  rights  of  parties  and  property.    It  has  simply 
power  to  admmister  trusts.    Beyond  that  there  are 
two  oases  which  I  agree  do  not,  in  point  of  decision,  I 


govern  the  present  case,  but  at  all  events  go  a  long 
way  to  support  the  view  which  is  contended  for — 
namely,  that  the  trustees  have  power  in  a  proper  case 
to  make  such  an  apprcpriation. 

The  first  is  in  In  re  Lepine,    I  do  not  propose  to 
deal  with  the  specific  facts,  but  the  present  Master  of 
the  Bolls,  dealing  with  the  case,  says  this :     **  One  of 
the  persons  entitled  to  one  sixth  was  a  person  who 
was  of  age  and  capable  of  entering  into  an  agreement 
with^  the  executor  as  to  how  he  should  take  ms  sixth ; 
and  instead  of  takinff  it  in  cash,  he  and  the  executor 
agree  together  that  he  should  take  a  mortgage  for 
£700  in  part  payment  of  his  legacy.   Assuming  for  the 
moment  that  there  were  dssets  and  that  the  £700  in 
in  addition  to  what  he  got  in  cash  or  other  securities 
did  not  exceed  the  amount  due  to  him,  what  is  there 
amiss  with  that?    What  is  there    to  prevent   the 
trustee  or  the  executor  making  such  a. transaction P 
It  is  said  he  cannot  do  it.    But  why  P    If  the  assets 
are  amply  sufficient  to  satisfy  the  other  five-sixths, 
why  cannot  one  legatee  at  once  say,   'I  wiU  not 
trouble  you  to  turn  my  share  into  cash;   give  me 
something  instead  of  it,  which  I  will  take.' "    So 
that  it  is  there  laid  down  that  where  one  legatee 
comes  and  wants  payment  of  his  share,  the  executor 
or  trustee  without  uie  assent  of  the  persons  entitled 
to  the  other  shares  may  take  a  specific  asset  and 
hand   it  over    at  a   proper  value  to  that  legatee. 
Then  Fry,  L.J.,  says :  '*  Supposing  that  an  executor 
or  trustee  divides  the  estate  in  such  a  manner  as 
that    he   gives   to   one    legatee  or  cestui  que  trust 
property  or    securities   worth    twenty    shillings    in 
the  pound,  and   he  gives  to  another  rubbish  and 
trash  which  is  not  worth  its  nominal  value,  or  the 
value  at  which  he  takes  it,  I  have  no  doubt  that 
such  trustee  or  executor  is  guilty  of  a  breach  of  trust, 
and  that  any  legatee  who  takes  the  good  securities 
with  notice  of  what  has  been  done  may  be  made  liable 
for  that  breach  of  trust."    He  does  not  say  that  the 
executors  acting  fairly  may  not  divide  the  property 
in  the    proper   shares  between  the  legatees.     The 
subsequent  case  of  In  re  Richardson  was  before  North, 
J.    There  there  was  an  appropriation  by  executors  to 
themselves  of  a    certain   portion  of    the    propertv 
although  certain  of   the  shares  were   settled    and 
although  there  was  no  corresponding  appropriation 
in  respect  of  the  settled  shares,  and  North,  J.,  makes 
this  remark :  **  It  has  been  suggested  that  there  could 
be  no  appropriation  of  this  stock  to  the  daughters' 
shares  till  the  final  division.    I  do  not  assent  to  tiiat. 
I  have  heard  no  authority  and  see  not  reason  for  such 
proposition.    I  see  no  reason  why,  if  part  of  the  esteto 
can  be  distributed  before  the  final  division,  it  should 
not  be  distributed  among  all  the  shares,  proper  in- 
vestments being  appropriated  to   the   trust  shares 
without  waiting  for  the  final  division." 

What  happened  in  the  present  case  was  that  in 
effect  the  sons  got  a  division  of  one  half  of  their 
share,  and  in  order  to  put  the  daughter  and  her 
children  on  an  equal  footing  with  the  sons,  there 
being  no  power  to  make  over  an  equal  amount  to 
the  daughter  and  her  children  in  cash,  they  set 
apart  a  fair  amount  of  the  estate  to  put  the  daughtei 
and  her  children  on  the  same  footing  as  the  sons. 
It  seems  to  me,  having  done  that  in  fact,  it  was 
within  their  power  to  do  it,  and  I  think,  therefore, 
the  appropriation  was  good. 

Stewart  Smith. — ^How  does  your  lordship  propose  to 
answer  the  questions  P  As  to  the  first  quesuon  on 
the  summons,  I  take  it  your  lordship  will  say  the 
trustees  had  power  to  sever  the  trust  funds  P 

Stirling,  J.— Yes. 

Solicitors,  A'.  G.  Saunders;  T.  IF.  Eall;  Douglas 
Norman  <fe  Co. 
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High  Court. 


Ain)BEw  V.  St.  Olatb'8  Boabd  of  Works. 


High  Ooun. 


■•I 


March  29. 


Q.  B.  DiT. 

(Lord  BuBsell  of  Eillowen, 

G.J.,  and  Maihew,  J.) 

Andrew  v.  St.  Olaye's  Board  of  Works,  (a.) 

Metropolis — Nuisance  ^De/edive    aewer — Notice   served 

on  owner — Abatement  of  nuisance  by  owner — Bight  of 

owner  to  recover  expenses  incwrred  from    sanitary 

authority— Public  Health  [London)  Act,  1891  (54  <k 

■  55  Vict.  c.  76),  M.  4,  11. 

The  plaintiff  was  the  owner  of  two  adjoining  houses  at 
which  a  nuisance  existed  caused  by  defective  drainage. 
The  defendants,  the  sanitary  authority  of  the  district, 
served  a  notice  in  respect  of  each  house,  under  sections  2 
and  4  of  the  Public  Health  {London)  Act,  1891, 
addressed  to  the  owner  or  occupier  of  the  premises, 
requiring  the  nuisance  to  be  abated  by  the  construction  of 
a  new  drain.  The  ground  was  opened  up  by  the  plaintiff, 
and  it  was  discovered  that  the  pipe  in  question  carried  off 
the  draitiage  of  both  houses  ;  but  the  plaintiff,  under  the 
erroneous  impression  that  the  two  Jumses  were  so  drained 
under  the  authority  of  an  order  for  a  combined  system 
of  drainage,  did  the  necessary  ufork  for  the  abatement  of 
the  nuisance.  It  was  subsequently  ascertained  that  the 
draining  of  the  ttoo  houses  into  one  drain  was  un- 
authorized, and  consequently  the  pipe  in  question  was  a 
sewer,  for  the  repair  of  which  the  defendants  were 
responsible. 

Held,  that  the  plaintiff  had  been  legally  compelled  to 
expend  money  in  doing  work  which  the  defendants  were 
liable  to  do,  and  was  entitled  to  recover  from  the  drfen- 
dants,  under  section  W  of  the  Act,  the  amount  ex- 
pend^ by  him  in  abating  the  nuisance, 

Gebhardt  v.  Saunders,  40  W,  R,  oil,  [1892]  2  Q,  B, 
452,  followed. 

Appeal  of  the  plaintiff  from  the  judgment  of  the 
judge  of  the  Southwark  County  Court. 

The  action  was  brought  to  recover  £24  under  the 
following  oiroumatanoes. 

The  plaintiff  was  the  owner  of  two  houses,  Nos.  5 
and  6,  Yine-street,  Southwark.  The  defendants, 
who  were  the  sanitary  authority  for  the  district 
in  which  the  plaintiff*8  houses  were  situate,  served 
two  notices  under  the  Public  Health  (Loudon)  Act, 
1891,  ss.  2  and  4,  one  in  respect  of  each  house, 
addressed  to  the  owner  or  occupier  of  the  premises, 
stating  that  the  board,  being  satisfied  of  the  existence 
of  a  nuisance  at  the  premises  arising  from  defective 
drainage,  required  the  abatement  of  the  nuisance  by 
the  removal  of  the  defective  drain  and  the  construc- 
tion of  a  new  drain  into  the  common  sewer. 

The  plaintiff  commenced  the  necessary  work,  and, 
on  the  ground  being  opened  up,  it  was  discovered 
that  the  two  houses  were  drained  into  one  drain. 
The  plaintiff's  surveyor  searched  the  records  of  the 
sanitary  authority  and  found  an  order  for  a  combined 
system  of  drainage  which  he  erroneously  thought 
related  to  these  premises,  and  the  plaintiff  accord- 
ingly completed  the  work  at  a  cost  of  £24.  After 
the  work  had  been  finished  it  was  ascertained  that 
there  was  no  order  for  a  combined  system  of  drainage 
in  respect  of  these  premises.  Consequeotly  the  de- 
fective pipe  was  a  sewer,  for  the  repair  of  which  the 
defendants  were  liable.  The  plaintiff  then  brought 
this  action  to  recover  the  £24  paid  by  him  for  the 
execution  of  the  work.  The  Qounty  court  judge  gave 
judgment  for  the  defendants. 

By  section  4,  sub-section  1,  of  the  Public  Health 
(L  judon)  Act,  1891 :  *'  On  receipt  of  any  information 
lesptcting  the  existence  of  a  nuisance  liable  to  be 
dealt  with  summarily  under  this  Act  the  sanitary 

(a.)  Reported  by  F.  O.  ROBINSOK,  Esq.,  Barrister- 
at-Law. 


authority  shall,  if  satisfied  of  the  existeuos  of  a 
nuisance,  serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  or  oootinitM; 
or,  if  snoh  person  cannot  be  found,  on  the  oocapier 
or  owner  of  the  premises  on  which  the  ndiuoe 
arises,  requiring  him  to  abate  the  same  within  tiu 
time  specified  in  the  notice  and  to  execute  snoh  woib 
and  do  such  things  as  may  be  neoessaiy  for  tbft 
purpose."  By  sub  section  3  (a) :  "  Where  the 
nuisance  arises  from  any  want  or  defect  of  • 
structural  character,  or  where  the  premises  are  no- 
occupied,  the  notice  shall  be  servea  on  the  owner." 
By  sub-section  4 :  "  Where  a  notice  his  beeu  aerred 
on  a  person  under  this  section  and  .  .  .  in^ 
person  makes  default  in  complying  with  any  of  the 
requisitions  of  the  notice  witlun  the  time  specified  he 
shall  be  liable  to  a  fine  not  exceeding  £10  for  each 
offence,  whether  any  such  nuisance  order  as  in  thii 
Act  mentioned  is  or  is  not  made  upon  him." 

By  section  11,  sub-section  1 :  *'  All  reasonable  ooita 
and  expenses  incurred  in  serving  notice,  making;  a 
complamt,  or  obtaining  a  nuisance  order,  or  in  osny- 
in^  the  order  into  effect,  shall  be  deemed  to  be  money 
paid  for  the  use  and  at  the  request  of  the  penon  on 
whom  the  order  is  made ;  or  .  .  .  if  no  order  ii 
made,  but  the  nuisance  is  proved  to  have  esistsd 
when  the  notice  was  served  or  the  complaint  made, 
then  of  the  person  by  whose  act,  default,  or  sufEnsaoa 
the  nuisance  vms  caused;  and  in  case  of  noiaaiioei 
caused  by  the  act  or  default  of  the  owner  of  pemiaea, 
scch  costs  and  expenses  may  be  recovered  nom  wsf 
person  who  is  for  the  time  being  owner  of  sooh 
premises." 

W,  E,  BaUf  for  the  plaintiffl— -The  defendants  an 
liable  to  the  plaintiff  for  the  expenditure  incurred  by 
by  him  in  complying  with  the  notice,  for  the  plaints 
was  compellea  to  spend  the  money  in  doing  woik 
which  the  defendants  were  legally  oompellable  to  do. 
If  the  plaintiff  had  not  comj^ed  with  the  notice  he 
could  have  been  proceeded  against  and  fined  nodar 
section  4,  sub-section  4  (6),  of  the  Public  Health 
(London)  Act,  1891.  Moreover,  apart  from  theoos- 
mou  law  principle,  the  plaintiff  can  recover  nitdff 
section  11,  for  it  was  dtxjid^Mi  in  Gebf*ardt  v.  Saandffi, 
40  W.  R.  571,  [1892]  2  Q.  B.  452,  that  the  cost  **ef 
carrying  the  order  mto  effect "  includes  the  ooei  ei 
complying  with  the  notice  where  a  notice  has  hes 
served  under  section  4,  and  no  order  under  weetiem^ 
has  been  made.  In  this  case  *'  the  person  by 
act,  default,  or  sufferance  the  nuisance 
was  the  defendants,  and  the  case  therefore 
within  the  language  of  section  11.  The  whole  i 
of  the  Act  is  to  procure  the  speedy  abateoMot  d 
nuisances,  and  the  object  of  section  1 1  is  that  a  penoa 
who  has  been  servea  vrith  a  notice,  and  who  htf 
forthwitii  proceeded  to  do  the  work  neeespary  Is 
abate  the  nuisance,  may  recoyer  the  oost  of  so  doisf 
from  title  person  who  is  subsequently  discovered  tote 
really  liable. 

He  also  referred  to  Florence  v.  Paddington  Vedj» 
[1895]  W.  N.  143. 

jiiacmorran,  Q,0„  for  the  defendants. — ^TnepiaiK 
tiff  cannot  recover  in  this  action,  for,  not  beini;  lialil 
for  the  nuisanoe  caused  by  a  defective  sever, 
not  legally  compellable  to  comply  with  the 
do  the  work  necessary  to  abate  the  nniaanoe. 
service  of  a  notice  does  not  determine  the  qusstie^ 
liabiUty :  8elf  v.  Hove  Gommissumers^  43  W.  B.  ** 
[1895]  1  Q.  B.  685.    Before  a  person  can  be 
under  section  4,  sub-section  4,  for  non-eom] 
with  a  notice,  the  sanitary  authority  most 
establish  that  he  is  responsible  for  the 
the  nuisance.      Gephardt  v.  Saunders  \ 
^  decided,  and  ought  not  to  be  followed.     Seebos 


VoLXLVL       [May  7, 18980       THE   WEEKLY  REPORTER. 


435 


H.  C.       Andbew  v.  St.  Olays'b  Boa&d  of  Wobkb.— Iir  the  Goods  of  Wtatt  (Dbobased).       H.  C. 


does  sot  apply  to  a  oase  such  as  this,  bat  to  oases 
ooder  section  8,  which  section  gives  power  to  the 
Moitary  anthority  to  do  the  necessary  work  itself 
if  the  person  by  whose  act  the  nuisance  is  caused 
eiDDot  oe  found. 

Lord  BT7S8SLL  OF  KiLLOWBN,  CJ.— The  qaesticn 
in  this  oase  is  one  of  considerable  difficulty  and  com- 
pliistion*  and  it  is  with  some  doubt  that  I  give  my 
dedsioD. 

The  plaintiff  is  the  owner  of  two  houses,  5  and  6, 
YiiM-s&eet.      In  connection   with    these   houses    a 
oiiisanoe  arose  attributable   to    defective   drainage. 
The  matter  was  one  which  required   to  be  promptly 
det't  with,  for  otherwise  danger  to   healtn  would 
rwult     Accordingly  the  defendants,    who  are  the 
sanitary  authority,  issued  a  notice  addressed  to  the 
utKroer  or  oooupier  of  the  premises.     At  that  time  no 
one  could    tell   from    a    casual    inspection   of    the 
premises  whether  the  defective  conduit,   to   use  a 
neatral  word,  causing  the  nuisance  wa6  &  pipe  drain- 
ing one  house  only,  in  which  case  it  would  be  a 
"drain,"  and   the   plaintiff •  would    be    liable;    or 
whether  the  conduit  conveyed  the  sewage  matter 
from  two  .or  morp  houses,  and  was,    therefore,  a 
"sewer"  for  which  the  sanitai^  authority  would  be 
renonsible,  unless  the  pipe  had  been  made  under  an 
order  for  a  combined  system  of  drainage.    Upon 
receiving  the  notice  from  the  sanitarv  aumority  the 
plaintiff  caused  his  surveyor  to  make  inquiries  in 
order  to  try  and  ascertain  upon  whom  lay  the  re- 
sponsibility of  remedying  the  state  of  things  which 
was  causing  the  nuisance.    The  surveyor  searched 
the  records  of  the  district,  and  found,  as  he  thought, 
so  order  for  a  combined  system  of  drainage  applying 
to  these  premises,  the  result  of  which  would  be  to 
make  the  conduit  in  question  a  drain,  for  the  repair 
of  which  the  owner  would  be  liable.    The  surveyor 
oommunicated  the  result  of   his  researches  to  the 
sanitary   authority,   and  then  proceeded  to  get  the 
necessary  work  done.    It  is  not  suggested  that  the 
defendants  were  in  any  way  prejudice,  or  that  these 
matters  <3onstitute  an  estoppel  against  the  plaintiff. 
It  subsequently  turned  out  that  the  facts  were  not  as 
the  surveyor  thought,  for  it  was  ascertained  t^at  the 
nnmbering  of  houses  had  been  altered  since  the  date  of 
the  order  for  combined  drainage,  and  consequently  the 
order  did  not  relate  to  the  plamtiff's  two  houses  at  all. 
It  is  now  admitted  that  this  conduit  carries  off  the 
•swage  ol  the  two  houses  without  any  order  of  the 
flmitary  authority,  and  is  consequently  a  sewer,  and 
the  sanitary  authority  were  therefore  responsible  for 
the  defect  which  caused  the  nuisance.    Before  the 
ittrveyor's  mistake  had  been  disoovdred  the  pledntiff 
had  spent  money  in  doing  the  necessary  work,  which 
if  the  facts  had  been  known  ought  to  have  been 
azpended  bv  the  defendants.    The  plaintiff  now  seeks 
toreooTer  from  the  defendants  the  money  so  spent 
by  him,  and  the  question  we  have  to  determine  is 
whether  he  is  in  law  entitled  to  do  so. 

The  first  question  is  as  to  the  effect  of  section  4, 
mb-aection  4,  of  the  Public  Health  (London)  Act, 
1891.  The  argument  for  the  defendants  is  that  when 
prooeedxngs  are  taken  under  that  sub-section  for  non- 
RNDplianoe  with  a  notice,  the  magistrate  is  not  em- 
powered to  make  any  order  on  the  owner  who  has 
been  serwed  with  the  notice  by  the  sanitary  authority 
nleaa  absolute  and  clear  proof  is  given  that  the 
saiwMioft  is  due  to  the  act  or  default  of  the  person 
won  whom  the  notice  has  been  served.  Until 
Mt  fans  been  proved  it  is  said  that  the  magistrate 
las  DO  jurisdiction  to  deal  with  the  matter.  I 
to  not  suggest  that  it  is  not  competent  for  the 
leraon  served  with  the  notice  to  give  evidence  to 
bow  tbat  he  is  not  the  person  liable  to  comply  vnth 


it ;  but,  supposing  that  he  is  not  in  a  position  to  givo 
any  such  evidence,  I  am  not  convmced  that  th 
magistrate  may  not^  in  the  absence  of  such  evidence, 
give  effect  to  the  notice  and  require  the  person  who 
has  been  served  to  comply  with  it.  In  other  words, 
the  liability  of  that  person  is  not  established  finally 
and  for  all  time ;  he  is  made  primd  facie  liable,  and 
the  further  question  as  to  who  is  ultimately  to  be 
held  liable  is  left  to  be  dealt  with  subsequenti^. 
That  was  the  view  of  Day  and  Charles,  Jj.,  in 
Gehhardt  v.  Saunders.  I  am  not  at  all  insensible  to 
the  arguments  which  have  been  addressed  to  us  on 
behalf  of  the  defendants ;  but,  on  the  whole,  I  am 
not  prepared  to  differ  from  the  views  expressed  by 
the  learned  judges  in  that  oase.  I  am  not  pre- 
pared to  say  that  that  case  was  not  rightij  decided. 

The  consequence  is  that  the  plaintiff  m  this  case 
has  been  legally  compeQed  to  do  something  for 
which  the  defendants  were  liable.  Now,  does  that 
view  give  a  just  and  reasonable  scheme  for  am>ly- 
ing  ^e  provisions  of  this  act?  I  think  it  does, 
because  when  I  turn  to  section  111  find  a  provision 
which  appUes  to  such  a  case  as  this.  [His  lordship 
read  section  11.]  Amplifying  the  language  of  that 
section,  it  seems  to  me  that  it  means  that  where  no 
order  has  been  made  but  a  nuisance  existed  at  the 
date  when  the  notice  was  served,  then  an^  money 
paid  for  the  purpose  of  abating  the  nuisance  is 
to  be  deemed  to  be  money  paid  for  the  person 
by  whose  default  the  nuisance  was  createa.  I 
think  that  that  is  not  a  constrained,  but  a  per- 
fectiy  reasonable  construction  of  that  section.  Mr. 
Macmorran  says  section  11  may  be  satisfied  by 
applying  it  to  cases  arising  under  section  8  where  the 
wprk  is  done  by  the  sanitary  authority  without  any 
order  at  all.  I  agree  that  section  11  would  cover 
such  a  case,  but  the  section  covers  other  cases  also,  and 
ihere  is  no  reason  why  it  should  be  restricted  to  oases 
under  section  8.  I  think  section  11  may  be  applied 
to  this  case.  The  result  is  that  as  the  plaintiff  was 
compelled  to  do  work  which  the  defendants  might 
have  been  compelled  to  do,  he  is,  in  my  opinion, 
entiUed  to  recover  from  the  defendants  the  money 
spent  by  him  in  doing  the  work.  The  appeal,  there- 
fore, must  be  allowed. 

Mathsw,  J. — I  am  of  the  same  opinion  and  have 
nothing  to  add  to  the  reasons  given  by  my  lord,  with 
which  I  entirely  concur. 

Appeal  aUowed. 

Solicitors  for  the  plaintiff,  And/rew^  Wood  A  Purvea. 

Solicitors  for  the  defendants,  Bayley^  Adanu^ 
Hawker  ik  Nohle, 


^^*  ^Piobat^'  ^^* }  ^^^-  ^• 

In  the  Goods  of  Wtatt  (Dbohased).  (a.) 
Probate— Witness— Order  for  examinatian  of—OoeU — 
Probaie  Act,  1857  (20  db  21  Vict.  c.  77),  s.  26. 
Where  a  witness  attends  in  court  for  the  purpose  of 
being  examined  pursuant  to  an  order  made  under  section 
26  of  the  Court  of  Probate  Act,  1867  (20  Jk  21  Viet,  c 
77),  he  is  not  entitled  to  conduct-money  brfore  being 
examined. 

Examination  of  Thomas  Hill,  who  attended  for  the 
purpose  of  being  examined  as  to  his  possession  or 
knowledge  of  the  will  of  the  deceased,  pursuant  to  an 

(a.)  Beported  by  J.  Gbrard  Laino,  ESsq.,  Bar- 
rister-at-Law. 
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High  Coubt. 


In  thb  Goods  of  Piazzi  Smyth.— Yak  Qfiurrsir  v,  ¥oxvrsLU     Houbb  of  Ijovd^ 


order  obtained  under  section  26  of  the  Court  of 
Probate  Act,  1857,  by  a  niece  of  the  deceased  who 
alleged  that  she  took  an  interest  under  the  will. 

Thomas  Hill,  who  had  come  from  Swindon,  was  in 
court,  but 

Woodfin,  on  his  behalf,  objected  to  his  giving 
evidence  until  he  had  been  paid  conduct-money  as 
upon  a  trial  in  C3urt,  and  reUed  on  ord.  37,  r.  9,  of 
the  Bules  of  the  Supreme  Court. 

Pritchard,  for  the  applicant,  referred  to  ord.  38,  r. 

28. 

Jbxtnb,  p. — I  do  not  think  those  orders  apply. 
This  proceeding  is  taken  under  a  special  power  of  the 
Court  of  Probate,  under  which  the  court  orders  the 
witness  to  attend.  He  may  be  entitled  to  his  costs, 
but  not  to  conduct-money. 

The  witness  was  examined,  and  at  the  conclusion, 

Woodfin  applied  for  costs,  as  being  in  the  discretion 
of  the  court  oy  section  26,  and  his  application  was 
ordered  to  stand  over  to  the  hearing,  if  proceedings 
taken  within  a  reasonable  time ;  otherwise  liberty  to 
apply. 

Solicitors  for  the  applicant,  Ward^  Bowie^  A  Co. 
Solicitor  for  the  witness,  F.  Ridley. 


In  the  Goods  of  PiAZZi  Smyth,  (a.) 

Probaite — Mutual  and  joint  unU — Death  of  one — Chrant 
of  probate  of  operative  part* 

A  husband  and  wife  made  a  vfill  which  contained 
mtUual  dispositions  in  favour  of  the  other  on  the  death 
of  one,  followed  by  joint  dispositions  to  take  effect  on  the 
death  of  the  survivor,  but  with  full  power  to  the  survivor 
to  alter  the  same. 

On  the  death  of  the  wife  the  court  granted  probate  to 
the  husband  of  so  much  of  the  will  as  then  became 
operative. 

Motion  for  probate  of  so  much  of  the  will  of 
Professor  and  Mrs.  Piazzi  Smyth  as  had  become 
operative  by  the  death  of  Mrs.  Piazzi  Smyth. 

The  will  made  on  the  14th  of  May,  1888,  began  : 
'*  We,  Charles  Piazzi  Smyth,  and  spouse,  Jessie 
Duncan,  or  Piazzi  Smyth,  do  declare  this  will  and 
writing  to  be  our  last  will  and  testament  "—then 
followed  a  disposition  by  the  husband  of  aU  his  pro- 
perty in  his  wife's  favour  if  she  survived  him,  and  on 
the  second  sheet  a  similar  disposition  by  the  wife  of 
all  her  propwty  in  her  husmnd's  favour  if  he  sur- 
vived her,  fuid  they  then  nominated  and  appointed 
the  survivor  to  be  the  sole  executor  and  universal 
legatary  of  the  one  who  should  predecease  the  other, 
and  then  followed  provisions  and  dispositions  to  be 
carried  out  on  the  death  of  the  survivor  unless  the 
survivor  should  make  a  new  will  as  he  or  she  was 
thereby  empowered  to  do. 

There  were  three  joint  codicils  dealing  with  these 
provisions  and  dispositions. 

Priestley,  in  support  of  the  motion. — ^Professor 
Piazzi  Smyth  does  not  wish  what  is  really  now  his 
will  to  be  known  for  various  obvious  reasons,  and 
therefore  does  not  wish  the  last  part  of  the  will  to  be 
admitted  to  probate.  This  case  is  distinguished 
from  In  the  Goods  of  Mine,  6  W.  B.  816,  1  Sw.  & 
Tr.  144,  which  was  a  joint  will,  and  only  took  effect 


where  both  parties  were  dead.     This  is  a  nratoal 
will  so  far,  and  then  a  joint  wilL 

Jeukb.  p.— The  order  will  be  for  grant  of  probate 
of  the  will  so  far  as  it  has  beoome  operative.  Tbat 
will  be  the  principle. 

Motion  allowed. 

Solicitors,  Palmer,  Eland,  A  NMeship. 


(a.)  Reported  by  J.  Gerard  Lainq,  Esq.,  Barrister- 
at-  Law. 


July  5, 1897. 


i^ouise  Of  lLoro0. 

Prom  C.  A.) 
(England).  ] 

Yas  Gbxtttbn  V,  FoxwsLL.  (a.) 

Will— Real  estate— Devise—Rule  in  SheUey*s 
Heirs  taking  by  descent  or  purchase— Equitable  or 
legal  estate — Execution  of  disentailing  deed  by  perstm 
aftertoards  found  lunatic  by  inquisitum. 

A  testator  devised  real  estate  to  trustees  in  trust  to 
receive  the  rents  and  profits  to  and  for  the  use  and  ben^ 
of  such  of  his  child  or  children  as  should  be  living  at  <Ae 
time  of  his  death,  and  to  pay  and  apply  such  rents  and 
proJUs,  or  so  m-uch  thereof  as  the  trustees  should  dem 
right  and  proper,  in  and  about  the  maintenance  and 
education  of  such  child  or  children  until  me^ority  or 
marriage,  and  in  trust  to  permit  such  child  or  chUdreB, 
as  they  should  severally  attain  the  age  of  twenty-one  or 
be  married,  to  receive  and  take  the  rents  and  profits,  if 
more  than  one,  in  equal  shares  and  proportions,  for  her, 
his,  and  their  own  use  and  ben^,  ana  for  the  term  </ 
her,  his,  and  their  life  or  lives  ;  atid  if  he  left  only  one 
child,  then  to  permit  and  suffer  such  one  chUd  to  reoeuw 
the  rents  and  profits  for  her  sole  use  and  benefit  for  the 
term  of  her  life.  The  testator  declared  that  his  will  was 
tluU,  from  and  after  the  death  of  such  child  cr  children 
the  trustees  should  stand  seised  of  the  lands  devised  U 
them  in  trust  unto  and  to  the  use  of  the  heirs  of  the  body 
and  bodies  of  such  child  or  children,  if  more  than  ose, 
to  be  equally  divided  among  them,  such  lands  to  be  legaUy 
conveyed  and  cissured  unto  such  heirs  ^f  any  chUd  or 
children,  if  more  than  one,  to  be  equally  divided  among 
them,  such  lands  to  be  legally  conveyed  and  assur^  unto 
such  heirs  of  any  child  or  children  in  equal  shares,  as 
they  should  severally  and  respectively  attcUn  the  age  of 
tvoenty-one  years  or  be  married,  and  to  their  several  and 
respective  heirs  and  assigns  for  ever.  And  the  ultiimie 
gift  over  was  introduced  in  these  terms :  "  And  if  U 
shall  happen  that  I  shall  depart  this  life  leaving  w 
child  or  children,  or  issue  of  any  child  or  children  as  1 
shall  leave,  and  t?ie  issue  of  such  child  or  children  shaU 
die  before  he,  she,  or  they  shall  attain  the  age  ^ 
twenty' one  years  or  be  married  "  ;  then  over. 

The  testator  died  in  1815,  leaving  an  only  child,  a 
daughter,  who  married  and  had  an  only  childj  a  ssn, 
who  survived  her. 

Held,  that  the  legal  estate  remained  in  the  trustees^  and 
that  the  life  estate  of  the  testator's  dauahter^  as  weUas 
the  estate  limited  to  the  heirs  of  her  body^  were  Udh 
equitable  estates ;  that  there  was  nothing  in  the  oonted 
to  indicate  that  the  words  *<  heirs  of  the  body  "  were  used 
in  any  sense  different  from  their  ordinary  lej^  meaning 
of  a  line  of  descent ;  and  that  consequently  the  ruU  m 
Shelley's  case  applied,  and  Vie  testator^s  daughter  tost 
an  estate  tail. 

Harton  v.  Harton,  7  T.  R.  652,  approved. 

The  rule  in  Shelley's  case  considered. 

(a.}  Beported  by  C.  H.  Graftoit,  Esq.,  Barristei^ 
at-Law. 
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A  deed  executed  hy  a  married  woman,  who  wm  certi- 
fied  at  the  time  to  he  of  competent  understanding ,  will 
ftot  le  invalidated  because  a  jury  some  years  aftehvards 
find  that  her  insanity  ditted  from  a  time  prior  to  the 
execution. 

Appeal  from  a  dedsion  of  the  Court  of  Appeal 
(Lord  Halsbary,  L.G.,  Lop«8  aid  Bigbv,  LrjJ.)> 
which  affirmed  a  judffment  of  Yaughan- Williams,  J. 

The  respondents  brought  this  action  t  >  recover 
poesesrion  of  certain  lands  and  hereditaments  in  the 
comity  of  Ck>mwall,  daiming  as  heirs  of  William 
Harris. 

WHliam  Harris,  who  died  in  1815,  by  his  will  dated 
the  31st  of  October,  1804,  devised  the  property  iu 
question  to  trustees. 

In  trust,  in  the  first  place,  to  have,  receive,  and 
take  the  rents,  incomes,  issues,  and  profits  of  all 
and  singular  my  said  freehold  lands  and  tenements 
to   and    for   the    use    and  benefit  of    such  of  my 
child  or  children  as  shall  be  living,  or  wherewith 
my  wife  may  be  ensient  at  the  time  of  my  death,  and 
to  pay,  apply,  and  dic^se  of  such  rents,  incomes, 
and  profits,  or  such  and  so  much  thereof  as  they 
shall    deem    right    and    proper,   into   and   about 
the  maintenance  and  education  of   such  child  or 
children  until  he,  she,  or  they  shall  severally  and 
respectively  attain  the  age  of  twenty-one  years  or  be 
married ;  and  from  and  after  such  child  or  children 
shall  have  attained  the  age  of  twenty-one  years  or  be 
married,  then  in  trust  to  permit  and  suffer  such  child 
or  children  as  they  shall  severally  attain  the  said  age  of 
twen^-one  years  or  be  married  to  have,  receive,  and 
take,  if  more  than  one,  in  equal  shiures  and  propor- 
tions the  said  rents,  incomes,  and  profits  of  all  and 
singular  my  said  freehold  lands  and  tenements  to 
and  for  her,  his,  and  their  own  use  and  benefit  for 
and  during  the  term  of  her,  his,  and  their  natural 
life  and  lives.     And  if  I  leave  only  one  child  and  my 
wife  not   ensient,  or  if   ensient  and    such  child   or 
children  wherevrith  she  may  be  ensient  shall  not  be 
bom  alive  or  die  before  he,  she,  or  they  shall  attain 
the  a^  of  twenty-one  years  or  be  married,  then  to 
permit  and  suffer  in  like  manner  such  one  child  to 
have,  receive,  and  take  the  said  rents  and  profits  of 
my  said  freehold  lands  and  tenements  to  ana  for  her 
or  hia  sole  use  and  benefit  for  and  during  the  term 
of  her  or  his  natural  life.    And  from  and  immediately 
after  the  death  of  such  child  or  children  then  my 
will  is  that  my  said  trustees  shiJl  stand  seized  and 
be  possessed  of   all  and  singular  my  said  freehold 
lands  and  tenements  hereiuTOfore  devised  to  them, 
in  trust  unto  and  to  the  use  of  the  heirs  of  the  body 
and  bodies  of  such  child  or  children  lawfully  begotten, 
if  more  than  one  to  be  equally  divided  between  them, 
such  freehold  lands  and  toiements  to  be  legally  con- 
veyed and  assured  unto  such  heirs  of  my  child  or 
children  in  equal  shares  as  they  shall  severally  and 
respectively  attain  the  age  of  twenty-one  years  or  be 
married,  and  to  their  several  and  respective  heirs 
and  assigns  for  ever ;  the  rents,  issues,  mcomes,  and 
profits  of  such  freehold  lands  and  tenements  in  the 
meantime  to  be  paid  and  applied  by  my  said  trustees 
in  and  about  the  maintenance  and  education  of  such 
hidrs  of  my  child  or  children  lawfully  begotten  in 
each  manner  and  in  such  portions  either  in  part  or 
in  all  as  my  said  trustees  uiall  deem  proper  to  order 
and  direct. 

The  remaining  facts  appear  sufficiently  from  the 
judgments. 

Haldane,  Q,C,,  T,  H,  Carson,  and  J.  E.  Boome,  for 
the  appeUant. 

Crachanthorpe,   Q.O,,   and  J,   H.    Foote,    lot    the 
respondents. 


Lord  Hbbsohill. — ^The  decision  of  this  case  turns 
principally  upon   tiie  construction  of   the    will  of 
William  Harris,  dated  the  31st  of  October,  1804. 
The  question  is,  whether  his  daughter  Mary  took 
imder  his  will  an  estate  tail  or  only  an  estate  for 
life.    The  lands  were  devised  to  trustees  in  trust 
to  receive  the  rents  and  profits  to  and  for  the  use 
and   benefit  of   such  of  his    child    or  children  as 
should  be  living  at  the  time  of  his  death,  and  to  pay 
and  apply  such  rents  and  profits,  or  so  much  thereof 
as  the  trustees  should  deem  riffht  and  proper,  in  and 
about  the  maintenance  and  Muoation  of  such  child 
or  children  until  majority  or  marriage,  and  in  trust 
to  permit  such  child  or   children,  as  they  should 
severally  attain  the  age  of  twenty-one,  or  be  mar- 
ried, to  receive  and  take  the  rents  and  profits,  if 
more  than  one,  in  equal  shares  and  proportions,  for 
her,    his,  and  their  own  use  and  benefit,  and  for 
the  term  of  her,  his,  and  their  life  or  lives ;  and 
if  he  left  only  one  child  then  to  permit  and  suffer 
such    one   child   to    receive  the  rents  and   profits 
for  her  sole  use  and  benefit   for  tihe  term  of  her 
life.    The  testator  declared  that  his  wiU  was  that 
from  and  after  the  death  of  snc^  child  or  children 
the   trustees   should     stand   seised   of    the    l^nds 
devised  to  them  in  trust  unto  and  to  the  use  of 
the  heirs  of  the  body  and  bodies  of  such  child  or 
children,  if  more  than  one,  to  be  equally  divided 
among   them,  such   lands    to   be  legally  conveyed 
and   assured    unto    such    heirs    of    any   child   or 
children  in  equal  shares  as  they  should  severally 
and   respectively   attain    the   age    of    twenty-one 
years,    or  be   married,  and   to    their   several   and 
respective  heirs  and  assigns  for  ever.    Power  was 
given   to   the  trustees  in  the  meantime  to  apply 
the   rents   and   profits   in  and    about    the   mam- 
tenance   and  education  of   such  heirs  of  his  child 
or  children.    The  gift  over  was  introduced  in  these 
terms:    ''And  if  it  shall  happnen  that  I  shall  depart 
this  life  leaving  no  child  or  children,  or  issue  of  any 
child  or  children,  or  if  such  child  or  children  as  I 
shall  leave,  and  ^e  issue  of  such  child  or  children 
shall  die  before  he,  she,  or  they  shall  attain  the  age 
of  twentv-one  years  or  be  married,  then,"  ftc     The 
testator  left  an  oidy  child,  a  daughter,  who  married, 
and  became  Mary  Hartley.      She,  again,  had  only 
one  child — a  sou. 

The  question  is  whether,  upon  the  true  con- 
struction of  the  provisions  I  have  referred  to,  the 
rule  in  SMley^s  case,  1  Bep.  88b,  applies,  so  that 
the  testator's  daughter  took  an  estate  tail,  or 
whether,  as  contended  by  the  appellant,  the  son  of 
that  daughter  took  the  fee  by  purchase.  It  is  well 
settled  that,  if  the  estate  taken  by  the  person  to 
whom  the  lands  are  devised  for  a  partioular  estate  of 
freehold,  and  the  estate  limited  to  the  heirs  of  that 
person  are  not  of  the  same  quality — ^that  is  to  say,  if 
the  one  be  legal  and  the  other  equitable — the  rule  in 
Shelley*s  case  has  no  application.  If  they  are  either 
both  legal  or  both  equitable  the  rule  applies. 
Although  the  legal  estate  is  in  the  present  case  vested, 
in  the  first  instance,  in  the  trustees,  there  is  no  doubt 
that  the  lan^^uage  of  the  will  by  which  the  trustees 
are  to  permit  and  suffer  his  child  (if  only  one)  to 
receive  the  rents  and  profits  for  her  sole  use  and 
benefit,  is  sufficient,  if  those  words  stood  alone,  to 
pass  the  legal  estate  to  the  testator's  child.  It  is 
equally  clear,  however,  that  the  trusts  of  tiie  will 
require  that,  prior  to  his  child  attaining  twenty-one, 
the  l^;al  estate  should  be  in  the  trustees,  and  that  it 
shotdd  again  be  in  the  trustees  after  his  child's 
death.  Where  there  are  such  dispositions  as  are  to 
be  found  in  the  present  case,  I  thhik  that  the  true 
view  is  that  the  legal  estate  remains  throughout  in 
the  trustees,  and  that  the  estate  of  the  ^^^^iff'^nriftft 
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is  equitable  only.    This  view  is  snpported  by  the 
authority  of  Barton  ▼.  Harion,  7  T.   B.  652,   and 
other  oases,  and  I  think  it  both  a  oonvenient  and  a 
sound  one.    I  proceed  now  to  consider  whether  the 
terms  of  the  devise  vested  in  Mary  Hartley  an  estate 
tan.    If  the  devise  had  ended  with  the  words  *'  unto 
and  to  the  use  of  the  heirs  of  the  body  and  bodies 
of  such  child,  if  more  than  one,  to  be  equally  divided 
between  them,"  it  would  have  been,  I  think,  beyond 
controversy  that  Mary  Hartley  took  an  estate  tail. 
The  rule  in  SheUey^B  case  cannot,  I  think,  be  regarded 
as  a  mere  rule  of  construction  desip^ed  to  carry  out 
the  intentions  of  the  testator,  which  will  therefore 
yield  to  any  indication  of  a  contrary  intention  to  be 
found  in  the  wilL     It  is  a  rule  of  law,  that  where  an 
estate  is  devised  to  the  heir  or  heirs  of  the  body  of  a 
person  to  whom  a  prior  estate  of  toehold  has  been 
given,  the  heirs  take  by  descent,  and  not  by  pur- 
chase, and  that  an  estate  in  fee  simple  or  in  fee  tul  is 
created  in  the  ancestor.    A  testator  can  no  more 
make  such  a  devise  and  direct  that  it  shall  not  have 
this  operation,  than  he  can,  in  terms,  create  an  estate 
in  fee.  simple  or  an  estate  tail,  and  then  direct  that 
these  estates  shall   not   have   the  incidents  which 
the  law  annexes  to  them.    If  words  be  superadded 
purporting  to  have  that  effect  they  must  be  treated 
a^   absolutely   ineffectuaL      So,    too,    must   words 
inconsistent  with  the    possession  of   an  estate  tail 
or  in  fee  simple  by  one  to  whom'  a  life  estate  has 
been  devised,  with  a  subsequent  limitation  to  his 
heirs,   special    or    general.    At    the    same    time,  if 
the  wordd  which  are  added,  or,  indeed,   any   pro- 
visions to  be  found  in  other  p»rts  of  the  will,  show 
that  the  expression  **  heirs  "or  '*  heirs  of  the  body  " 
was  not  intended  to  be  used  in  the  ordinary  legal 
sense,  but  was  intended  to  designate  some  individual 
person  or  particular  class  of  parsons,  effect  may  be 
given  to  the  intention  of  the  testator  thus  expressed. 
The  rule  in  Shdky^a  case  does  not  then  apply,  because 
the  limitation  after  the  estate  for  life  is  not  upon  the 
true  construction  of  the  will  to  the  heirs  or  neirs  of 
the  body  of  the  tenant  for  life  in  the  legal  sense  of 
those  words,  any  more  than  it  would  have  applied  if 
the  gift  had  been  in  terms  to  a  designated  person  or  a 
designated  class.    I  do  not  propose  to  travel  through 
the  authorities.     They  certainly  cannot  all  be  recon- 
ciled, but  the  decisions  in  this  House  by  which  your 
lordships  are  eovemed,  to  my  mind,  amply  sup])ort 
the  view  whicm  I  have  expressed.     Since  writing  the 
above  I  have  had  the   advantage  of   reading  the 
opinion  prepared  by  Lord  Maonagbten.    I  entirely 
agree  with  the  observations  which  he  makes  as  to  the 
origin  and    scope   of  the   rule.     A   study   of    the 
auSiorities  had  led  me  to  the  same  conclusion,  and  I 
find  it  quite  unnecessary  to  repeat  in  language  pro- 
bably less   felicitous   the   reasons  which  he  has  so 
pilhilv   and   lucidly  expressed.    I   think  that    the 
introduction  of  a  notion  of  a  ''  general  intent  "  and 
a  ''particular  intent"  on  the  part  of  the  testator, 
the  latter  intent  yielding  to  the  former,  tended  to  put 
matters  on  the  wrong  track,  and  to  suggest  that  the 
estate  which  the  devisee  took  depended  after  all  on 
the  intention  of  the  testator,  and  not  on  the  effect  which 
the  law  gave  to  a  devise  in  particular  terms. 

I  have  then  next  to  inquire  whether  there  is  anything 
to  be  found  in  the  present  will  which  interprets  the 
expression  ''heirs  of  the  body  and  bodies  of  such 
child  or  children,"  and  shows  that  those  words  were 
not  employed  in  their  legal  sense?  Mr,  Haldane 
relied  mainly  for  this  purpose  on  the  provisions 
which  immediately  follow.  He  did  not,  indeed, 
contend  that  the  words  "to  be  equally  divided 
between  them "  would  of  themselves  suffice  to  have 
this  effect.  The  authorities  were  too  strongly  affainst 
him  for  such  a  proposition.     But  he  maintained  that. 


taken  in  conjunction  with  the  subsequent  directkm 
to  the  trustees  to  convey  to  "  such  heirs  "  in  fee,  sad 
with  other  provisions  of  the  will,  there  was  enough  to 
show  that  the  testator  could  not  have  used  the  words 
"heirs  of  the  body  and  bodies  of  such  child  or 
children"  in  their  legal  sense,  or  intended  thereby 
to  designate  the  whole  stock  of  inheritable 
descendants  of  his  child  or  children  in  due  course  of 
succession.  I  am  unable  to  accede  to  this  argumeni 
I  can  find  nothing  in  the  will  which  inevitably  leads 
to  the  conclusion  that  the  testator  used  the  word 
"  heirs  "  in  a  sense  other  than  its  ordinary  legal  one. 
Indeed,  so  far  from  demonstrating  that  the  testator 
cannot  have  employed  it  in  its  legal  signification, 
the  provisions  relied  on  appear  to  me  to  be  quite 
consistent  with  the  creation  of  an  estate  tail  or 
estates  tail  in  his  child  or  ohQdren.  The  diffioolty 
said  to  be  occasioned  by  the  use  of  the  words  "  to 
be  equally  divided  between  them  "  is  only  a  diffi- 
culty if  you  assume  that  they  are  intended  to 
apply  in  case  the  testator  has  only  one-ohild,  and 
t£at  child  has  more  than  one  son — a  gtatmtons 
assumption,  as  it  seems  to  me,  for  the  words  are 
properly  applicable  in  the  case  of  more  than  one 
child  of  the  testator  having  an  heir  of  the  body,  aad 
this  sufficiently  explains  their  presence  in  the  will 
without  supposing  that  by  "heirs  of  the  body  "  the 
testator  meant  something  else.  Again,  what  is  there 
inconsistent  with  the  creation  of  estates  tail  in  his 
children,  that  the  testator  should  direct  his  tnutees 
to  convey  the  reversion  in  fee  to  the  hem  of  the 
tenants  in  tail  at  a  particular  time  ?  It  is,  no  doubt, 
a  peculiar  provision,  but  it  is  not  nonaensioal  or 
incapable  of  legal  operation,  though  it  might,  of 
course,  be  defeated  by  his  children  barring  their 
estates  tail. 

The  testator's  daughter  Mary  did,  by  an  instn- 
ment  bearing  date  the  28th  of  February,  1835, 
purport  to  bar  her  estate  tail.  Yaughan  WHliams,  J., 
held  that  she  had  not  effectually  done  so,  inasmupJi 
as  he  thought  it  was  proved  that  she  was  not  at  thai 
date  of  sound  mind.  The  law  required  that,  before 
executing  the  deed,  she  should  bie  examined  before 
commissioners,  and  it  could  only  be  executed  if  they 
certified  that  she  was  of  full  age  and  competent 
understanding,  and  if  an  affidavit  was  lodged  ouii- 
taining  a  statement  to  that  effect.  All  this  was  dons, 
and  against  this  testimony  in  favour  of  her  sanity  the 
only  evidence  was 'the  finding  of  a  jury  on  aa 
inquisition  of  lunacy  taken  in  December,  18i3,  that 
Mary  Hartley  was  then  of  vmsound  mind,  and  had 
been  in  the  same  state  of  unsoundness  of  mind  fro«n 
the  31st  of  October,  1834.  I  agree  with  the  Court  of 
Appeal  in  thinking  that  this  finding  is  not  sufficient 
to  outweigh  the  evidence  affords  by  the  droom- 
stances  to  which  I  have  called  attention.  It  would,  in 
my  opinion,  be  very  dangerous  to  allowadeedexecotod 
by  a  married  woman  who  was  certified  at  the  time  to 
be  of  competent  understanding,  to  be  treated  as  nafi 
and  void  merely  becatLse  a  jury  more  th«n  nine  years 
afterwards  found  that  her  insanity  dated  from  a 
period  prior  to  its  execution.  I  agree,  then,  with  the 
Court  of  Appeal  in  thinking  that  an  estate  tail  vested 
in  Mary  Hartley,  that  it  was  converted  into  an 
estate  in  fee  simple  by  the  disentailing  assuranoe  if 
that  deed  was  ^edid,  and  that,  in  that  case,  despfl 
must  be  traced  from  her  as  the  last  purohaaer.  The 
respondents  claimed  as  the  heirs  of  William  Haniii 
treating  him  as  the  last  purchaser.  Although  the 
Court  of  Appeal  came  to  the  oonclusian  that  Mary 
Hartley,  and  not  William  Harris,  was  the  last  par- 
chaser,  they  affirmed  the  judgment  for  the  Fsspos* 
dents  on  the  ground  that  they  were  the  heirs  of  Mary 
as  well  as  of  William.  It  appeam  that,  in  the  oofuas 
of  the  argument  before  the  Court  of  Appeal,  te 
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point  was  made  that,  if  Mary  Hartley  had  efifeotoall^ 

ooQ?erted  her  estate  tail  into  au  estate  in  fee,  and  if 

she  had  by  will  validly  disposed  of  her  estate,  the 

title  of  the  respondents  would  be  ousted,  and  it  was 

allegsd  that  such  a  will   existed.    The  appellant's 

oounael   thought   that  this  point   was  reserved  to 

them,  and  I  gather  that  it  was  so  intended  by  the 

oourt,  and    that    owing    to    some    oversigbtr— due 

prohably  to  the  court  being  differently  constituted 

when  the  judgment  was  delivered — the  judgment  was 

limply  affirmed,  which  deprived  the  appellant  of  any 

opportonity   of   raising    it.      I    think   that    he   is 

ntitled    to    that    opportunity.      The    respondents 

ohumed  as  heirs  of    William    Harris.    If  they  had 

been  right  in  this,  it  would  have  been  immaterial 

whether  Mury  Hartley  had    made   a    testamentary 

diepoiition  or  not.      But   if  they  are  permitted— 

sna  I   think  quite   rightly — ^to   claim  by    descent 

from  Mary,  this  is  a  different  case,  and  I  think  that 

the  appellant  must  be  allowed,  on  the  other  hand, 

to  meet  it  in  any  wav  he  can,  which  he  has  hitherto 

not  had  an  apportumty  of  doing.    I  think,  therefore, 

that  the  respondents  should  be  allowed  to  amend  their 

headings  hy  claiming  in  the  alternative  from  Mary 

Hartley  as  the  last  purchaser,  and  that  the  appellant 

should  be  allowed  to  make  any  amendments  to  meet 

this  case  that  he  may  think  fit,  and  that  there  should 

he  a  new  trial  to  determine  the  issues  thus  raised.   .1 

think  that  it  should  be  made  a  condition  that  the 

appellant  should  admit  the  pedigree  which  the  jury 

Ifmod  proved,  but  that  it  should  be  open  to  either 

party  to  produce  additional  evidence  on  the  question 

whether  Mary  Hartley  was  of  unsound  mind  when 

she  execated  the  disentailing  deed. 

Lord  Watsok  concurred. 

Lord  Macnaqhtsn. — ^The  point  in  this  case  turns 
vpon  the  effect  of  the  first  set  of  limitations  in  the 
will,  dated  the   3l8t  of  October,  1804,   of  William 
Barm,  who  died  in  1815.      And  that  depends  upon 
the  qoeation  whether  those  limitations  are  so  framed 
as  to  attract  the  rule  commonly  known  as  the  rule  in 
Sheliey*9  case.     The  subject,  which  was  discussed  at 
the  bar,  so  rarely  comes  up  for  discussion  nowadays, 
that  I  make  no  apology  for  reminding  your  lordships 
of  the  precise  terms  in  which  the  rule  was  stated  in 
the  case  from  which  it  takes  its  name.      The  state- 
ment IB  this:    "It   is    a   rule   of   law,   when    the 
aooeatoT    by    anv    gift    or    conveyance   takes    an 
estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance   an    estate    is    limited    either    mediately    or 
louneduitely   to  his  heirs   in  fee  or  in    tail,    that 
always  in  anch  oases  '  the  heirs '  are  words  of  limita- 
fioa  of  the  estate  and  not  words  of  purchase."   E^ery 
part  of  that  statement  is,  I  think,  deserving  of  atteu- 
tioiiv  from  the  opening  words,  which  declare  the  rule 
to  be  a  '*  rale  of  law,^'  to  the  last  clause,  which  says 
that  heirs  <san  never  take  by  purchase  in  a  case  to 
which  the   rule  applies.     It  is  hardly  necessary  to 
that  any  expression  which  imports  the  whole 
n  of  inheritable  blood  has  the  same  effect  in 
_    _  the  rule  into  operation  as  the  word  *'  heirs," 
Ihoiijgh^perhaps  it  was  not  so  always,  and,  though 
It  eeecns   to  have  been  thought  at  one  time,  and, 
hulnrid.  it  was  argued  as  late  as  1844,  that,  in  the 
shocwino  of   technical  words,  the  governing  principle 
WBfl  not  the  rule  in  Shelley^s  ccue,  but  the  doctrine  of 

8f  pr^ — oee  1   Bep.  106  5|n.  (I.  5),  and  Harrison  v. 
brrtjon,  7  Man.  &  G.  938. 

The  role  has  a  curious  history.  No  one  can  tell  who 
b  author  was.  It  may  be  traced  in  the  year-books  as 
br  hack  sia  the  time  of  Edward  II.,  but  no  one  can  §x 
hm  date  when  it  was  first  recognized.  No  one  knows 
liowitcametobelaCddown.  Bventhepur- 


pose  of  its  being,  has  been  the  subject  of  controversy. 
The  better  view  seems  to  be  l^at  it  is  a  rule  of  tenure 
founded  on  feudal  principles,  and  that  its  purpose 
was  to  prevent  the  lord  being  defrauded  of  the  chief 
fruits  of  seignory.  It  has  been  said  that  the 
role  was  intended  to  protect  the  inheritance  from 
abeyance,  which  either  means  the  same  thing  ov 
else  means  very  little.  Others — rather,  I  think, 
in  anticipation  of  the  course  of  events  and  the 
development  of  modem  ideas  —  have  discovered 
that  it  was  designed  to  facilitate  the  alienation 
of  property  and  the  satisfaction  of  the  ancestor's 
debts;  while  one  very  learned  writer  is  of  opinion 
that  its  main  object  was  to  exclude  the  possibility  of 
creating  **  an  amphibious  species  of  inheritance, '* 
calculated  to  introcluce  confusion  and  disorder  into 
the  system  of  our  law.  Nor  are  learned  writers  on 
the  subject  agreed  as  to  the  mode  in  which  the 
rule  operates.  On  the  one  hand,  it  is  assumed  that 
the  limitation  to  the  heirs  by  virtue  of  some  force  of 
attraction  unites  and  coalesces  with  the  limitation  of 
the  freehold  to  the  ancestor,  and  thus  operates  to  vest 
in  him  a  fee  simple  or  a  fee  tail,  as  the  case  may  be, 
divided  or  split  by  intervening  limitations,  where 
there  are  any.  On  the  other  hand,  it  has  been  main- 
tained with  much  plausibility  that  there  is  no  such 
union  or  consolidation,  but  that  the  limitation  to  the 
heirs  is  executed  in  the  ancestor,  to  whom  a  gift  is 
implied,  so  as  to  vest  in  him  another  and  a  larger 
estate,  in  which  the  particular  estate  of  freehold 
becomes  merged  when  there  are  intervening  limita- 
tions. That  was  Mr.  Hayes'  view,  and  I  rather 
think  it  was  Mr.  Preston's  view.  too.  It  has  some 
support  in  expressions  used  by  Yates,  J.,  and  other 
judges,  and  it  has,  at  least,  the  merit  of  getting  rid 
of  the  stumbling-block  which  the  opponents  of  the 
rule  find  at  the  very  threshold.  If  the  rule  operates 
by  merger,  it  cannot  matter,  in  any  view  of  the  rule, 
how  anxiously  or  how  strictly  the  particular  estate 
is  tied  down  and  confined  to  a  mere  life  estate. 
Whatever  may  have  been  the  origin  of  the  rule, 
and  whatever  may  be  its  mode  of  operation, 
it  cannot,  I  think,  be  denied  that  tbe  rule 
was  accepted  without  question  in  the  earlier 
period  of  its  existence.  So  much  was  it  part  and 
parcel  of  the  law  of  England,  that  for  a  long  time  it 
had  no  distinctive  name  of  its  own.  There  could 
have  been  little  hostile  criticism  then.  And,  indeed, 
we  know,  from  what  Lord  Eldon  himself  has  said, 
that  that  great  judge,  whose  habitual  caution  justi- 
fies or  illustrates  JLo^  Coke's  aphorism — see  Co.  Lit. 
d38a— that  "the  most  learned  doubteth  most,"  wm 
convinced  that  there  was  at  least  one  case  about 
which  he  would  have  no  sort  of  hesitation,  if  only  his 
lot  had  been  cast  in  the  clearer  atmosphere  of  olden 
days.  If  he  had  lived,  he  says,  two  hundred  years 
earlier,  he  would  k^re  had  no  doubt  that  suoh 
limitations  as  were  to  be  found  in  Jesson  v.  Wright, 
2  Bli.  1,  wotdd  have  given  an  estate  tail.  But  before 
the  time  of  Jesson  v.  Wright  there  had  come  a  change. 
Things  were  not  going  well  with  the  rule.  Its 
feudfd  origin  was  a  disgrace.  Its  antiquity  was  a 
reproach.  Some  judges  thought  that  on  these 
grounds  it  ought  to  be  "  discountenanced  "  (1  Coll. 
Jur.  297).  Then  it  was  constantly  made  a  matter  of 
complaint  that  the  rule  disappointed  the  intention* 
as  if  that  were  not  its  very  end  and  purpose ;  as  if  it 
had  not  been  at  the  outset  *'  levelled  against  the 
views  of  the  parties"  (Preston,  Succinct  View,  p.  13). 
It  was  always  being  disparaged,  and,  what  was 
perhaps  worse,  it  was  always  being  explained.  It 
led  to  some  profound  discussions  and  some  very 
pretty  quarrels.  One  object  of  Mr.  Feame'f  ffuuous 
book  was  to  refute  Lord  Mansfield's  heresi^  in  Perrtn 
V.  Blake,  4   Burr.  2579,  then  under  appeal  to  this 
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House,  nnfortnnately  in  a  later  edition  the  author 
suggested  or  proved  that  Lord  Mansfield  had  not 
always  been  true  to  his  own  mistaken  oreed.  That,  of 
course,  was  an  imputation  not  to  be  borne — it  was  re- 
sented and  repelled  from  the  bench;  and  so  Lord  Mans- 
field and  Mr.  Feame  differed  and  qaarrelled :  Hodgson 
V.  Ambroaet  1  Dongl.  336.  Lord  Thurlow  and  Mr. 
Hargrare  agreed  in  everything,  and  they  qaarrelled 
too.  They  had  been  friends.  "  The  rule  in  81Mey*8 
ca$e"  so  Mr.  Hargrave  tells  us,  *'  had  often  been  dis- 
coursed upon  between  them  "  (3  Jurisoon.  Ex.  p.  406)* 
nieir  friendship  stood  that  strain.  But  when  Mr. 
Hargrave  laid  the  fruits  of  his  labours  before  Lord 
Thurlow,  and  proposed  a  complimentary  reference  to 
the  Chancellor  who  had  shown  in  Jones  v.  Morgan^  1 
Bro.  0.  0.  205,  that  he  once  enjoyed  a  vision  of  the 
true  doctrine  in  its  primitive  simplicity.  Lord  Thur- 
low felt  it  was  time  to  draw  back.  He  acknowledged 
the  imperative  character  of  the  rule.  On  that  point 
he  was  as  sound  as  Mr.  Hargrave  himself,  whose 
treatiBe  would  have  borne  the  proud  motto,  Aut  CcBsar 
aut  nulluSf  but  for  fear  that  some  unkind  critic  might 
misread  the  allusion  and  mock  the  author.  So  far 
those  great  lawyers  were  at  one.  But  Lord  Thurlow 
thought  that  Mr.  Hargrave  was  making  too  much 
fuss  about  his  work  of  discovery  or  restoration,  and 
he  was  not,  I  fancy,  altogether  certain  what  part 
was  beiuff  reserved  for  the  Lord  High  Chancellor — 
whether  ne  was  to  come  in  as  the  master  or  the 
disciple.  At  any  rate,  his  reply  was  cold  and  distant. 
He  sends  his  best  respects  to  Mr.  Hargrave.  "  For 
himself,"  he  writes,  **  he  really  does  not  remember 
the  time  when  he  thought  the  application  of  the  rule 
in  Shelley's  case  could  depend  upon  aoythine  else 
but  the  question  whether  the  word  'heirs  was 
the  designation  of  some  particular  person  or 
included  successively  all  who  might  pretend  to  in- 
heritable blood"  (3  Juriscon.  Ex.  p.  360).  That  was 
putting  the  case  in  a  nutshell.  But  it  is  one  thing  to 
put  a  case  like  Shelley's  in  a  nutshell  and  another 
thing  to  keep  it  there.  In  spite  of  the  simplicity  of 
the  view  which  commended  itself  to  Mr.  Hargrave 
and  Lord  Thurlow,  and,  indeed,  was  never  at  any 
time  wholly  obscured,  there  grew  up  a  mass  of 
decisions  so  numerous  and  so  perplexing  that,  in 
Lord  Eldon*8  opinion,  in  Jesson  v.  Wright,  "  the  mind 
is  overpowered  by  their  multitude  and  the  subtlety 
of  the  distinctions  between  them."  Some  have 
attributed  this  result  to  that  most  unsatisfactory 
doctrine  of  *' particular  intent"  and  *' general 
intent,"  which  practically  destroyed  both  by  reject- 
ing the  one  and  placing  the  other  at  the  mercy  of  the 
first  taker — a  great  favounte  with  Wilmot,  C.J.,  and 
with  Lord  Kenyon — but  a  doctrine  that,  in  my 
opinion,  if  I  may  be  permitted  to  say  so,  has  all  the 
merits  and  some  of  the  dangers  of  those  nostrums 
which  are  advertised  as  universal  remedies.  Others 
have  traced  the  mischief,  in  part  at  least,  to  that 
impatience  of  criticism  which  at  one  time  led  the 
learned  judges  of  the  King's  Bench  when  returning 
their  certificates  to  withhold  their  reasons.  Others, 
again,  think  that  it  may  have  been  due  to  a  more 
praiseworthy  motive.  Courts  of  law,  it  is  said,  in 
course  of  time  became  ambitious  of  keeping  pace 
with  courts  of  equity  in  discerning  the  inten- 
tion of  the  testator  and  giving  effect  to  it.  The 
eminent  judge  who  always  strove  to  be  foremost  in 
that  race  seems  to  have  acted,  not  unfrequently, 
under  the  appreht^nsion  which  he  expressed  in 
Perrin  v.  Biake^  tnat  **  if  courts  of  law  will 
adhere  to  the  mere  letter  of  law,  the  great  men 
who  preside  in  Chancery  will  ever  devise  new  ways  to 
creep  out  of  the  lines  of  law  and  temper  with,  equity." 
Indeed,  Lord  Mansfield,  as  Lord  Bedesdale  says  in 
Shannon  v.  Bradstreet  1  Sch    &  TW.  62,  "seems  to 


have  considered  that  it  manifested  liberality  of  senti- 
ment to  endeavour  to  g^ve  the  courts  of  law  the 
powers  which  are  vested  in  courts  of  equity."  The 
result  is  to  bn  seen  in  a  number  of  decisions  which 
would  be  intelligible  enough,  and  perhaps  appropriate, 
if  the  court  were  mouldmg  limitations  in  order  to 
give  effect  to  executory  trusts,  but  are  difficult  to 
follow  and  apparently  out  of  place  in  the  oonstmetiva 
of  legal  devises.  But  then  Lord  Mansfield  thought 
that  the  distinction  between  an  executory  troBt  aad 
a  trust  executed  was  a  distinction  not  "  founded  m 
sense." 

At  length,  by  the  decision  of  this  House  in  Jesson  v. 
Wright,  in  1 820,  the  law  was  restored,  at  least  for  atims. 
That  decision,  as  it  seems  to  me,  starts  wi  A  the  principle 
that  the  rule  in  Shelley's  case  is  a  rule  of  law  —**  inflex- 
ible," as  it  was  termed  by  one  of  the  noble  lords  io  the 
subsequent  case  of  Roddy  v,  Fitzgerald^  6  H.  L.  Cas.  82S, 
operating  invariably  and,  so  to  speak,  automatically, 
whenever  the  limitations  are  such  as  to  call  for  its 
application.    Proceeding  on  that  footing,  this  House 
had  only  to  construe  the  words  of  the  will  aocording 
to  the  established  rules  of  construction.    The  nnost 
important  of  those  rules  for  the  purpose  in  hand  eras 
stated  by  Lord  Bedesdale  in  Jeston  v.  Wright  in  the 
follo?ring  words :    "  The  rule  is,"  said  his  lordship, 
<*  that  technical  words  shall  have  their  l^gal  effaet 
unless,  from  subsequent  inconsistent  words,  it  is  very 
clear  that  the  testator  meant  otherwise."   What  is  to  Iw 
understood  by  **  otherwise  "  is  shown,  I  think,  by  tin 
last  words  of  the  passage  in  which  the  rule  was  repeated 
in  Roddy  v.  FitzgercUd,     ''It  is  another  and  mcwt 
important  rule,"  said  Lord  Wensleydale,    "in  the 
construction  of    the   words  used    in    a    wiU,   that 
technical  terms,    or  words  of  known  legal  import^ 
should  have  their  proper  legal  effect  attributed  to 
them,  although  the  testator  uses  inconsistent  teems 
or  gives  repugnant  and  impossible  directions.     To 
deprive  the  technical  words  of  their  appropriate  seoss 
there  must  be  sufficient  to  satisfy  a  jndioisi  mind  that 
they  were  meant  by  the  testator  to  be  used  in  some 
other  sense,  and  to  show  what  that  sense  is."    The 
decision  in  Jesson  v.  Wright  covers,  I  think,  the  iriiole 
field  of  the  controversy.    It  makes  it  almost  a  wnsk 
of  supererogation  to  consult  the  earlier  authoritisB. 
"  No  man  can  reconcile  the  decisions,"  as  Sir  B.  Sogden 
very  truly  observed  in  Montgomery  v,    Montgtmenf^ 
3  Jo.  &  Lat.  47.    The  only  touchstone  one  can  use  m 
trying  to  separate  the  true  metal  from  the  dross  is 
the  ruling  in  Jesson  v.  Wright,      And,  therefore,  as 
new  cases  arise  it  seems  to  me  to  be  safer  to  apply  tks 
ultimate  test  at  once.      For  a  time  Jesatm  v.  Wright 
was  loyally  followed.      In  Dite  v.  Harvey,  4  B.  ft  0. 
610,  the  Court  of  King's  Bench  acknowledged  their 
error,  and  recalled  their  former  decision,     fias  very 
soon  cases  occurred,  such  as  Right  v.  Oreber,  5  B.  ft  C. 
866,  in   which  proper  effect  does  not  seem  to  have 
been  given  to  the  authority  of  Jesson  v.  WrighL    lbs 
most  disappointing  case  of  all,  I  think,  is  the  Irish  cmm 
of  Montgomery    v.   Montgomery    before   Sir   Bdwvid 
Sug^en  in   1835,   on  which  Mr.   Haldane  so  mnc^ 
relied.    Bverybody  must  acknowledge  Sir  Bdwaid 
Sugden's  profound  learning.    He  was  himsrif  ons 
of  the  counsel  for  the  appeUant  in  Jesaon  ▼.  Wri^M\ 
but  though  successful  in  the  appetl  he  does  not  wmr 
to  have  welcomed  the  short  and  simple  groands  oft 
which  the  decision  was  rested  (see  Sogden  oa  Hm 
Law  of  Beal  Property,  251,  n).    Perhaps  the  editor 
of  Gilbert  on  Uses  would  have  preferred  that  soenr^ 
thing  should  have  been  left  of  the  old  labycvBlIb 
through  which  he,  at  least,  knew  his  way  ia  ths 
dark.    His  observations  in  Mon^omery  ▼.  Mon^iamg^ 
as  he  tells  us,  were  made  "  with  a  view  to  dear  m  , 
the  doubts  on  this  branch  of  the  law."    The  fsmI 
was  unfortunate.    No  difficulties  were  cleared  up,  si 
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doabtfnl  points  explained ;  and  MorUgomery  ▼.  Mont' 
gamry  is  never  cited  except  v^hen  it  is  desired  to 
mimmize  the  effdot  of  Jesson  v.   Wright^  and  it  is 
always  cited   then.      There  is  a  good  deal  in  the 
esrlier  part  of  the  judgment  which  is  difficolt  to 
follov.    In  my  opinion,  it  is  not  an  accurate  view  of 
the  decision  of  this  Blouse  ifi  Jesaon  v.  Wright  to  say 
that  it  "  only  decided  that  the  words  '  heirs  of  the 
body  *  should  operate  as  words  of  limitation  where 
otherwise  the  issue  could  not  take  estates  of  inherit- 
anoe.'*    Except  for  the  purpose  of  making  that  point 
good,  I  cannot  understand  why  Sir  £.  Sugden  should 
ha?e  suggested  that  Doe  y.  Goff,  II  East  668,  was 
not  really  oyerruled,  and  that  '*  a  similar  case  would 
be  open  to  consideration."    One  of  the  two  noble 
and  learned  lords  who  spoke  in  Jesaon  y.  Wrtgid  con- 
demned Doe  y.  Qoff  in  plain  and  direct  terms.    The 
other  said  that  it  was  "  difficult  to  reconcile  "  ?rith 
the  case  before  the  House.    Sir  Edward  Sugden  on 
this,  remarks  that  the  Lord  Chancellor  did  not  say 
that  it  was  impossible;   he  said  that  it  was  diffi- 
onlt.      But   the    language   is   Lord  Eldon*s,  and, 
88  was  obsenred  of  another  judge  in  another  case,  '*  it 
vssagreat  deal  for  him  to  say.'*      Oyer  and  over 
again  in  this  House  Doe  y.  Ooff  has  been  treated  as  no 
ioDger  law.    In  Fetfuraton  y.  Fetheraton,  3  01.  &  F«  67 
—which,  by  the  way,  is  not  referred  to  in  Montgomery 
▼.  MoniaoTnery — ^Lord  Brougham  obseryed  that  it  wa8 
"  entirely  displaced,"  and  it  is  spoken  of  in  the  same 
way  in  Winter  y.  PerraU,  9  01.  &  F.  606,  and  Roddy 
y.  Fitzgerald.      Again,  it  is  difficult  to  understand 
bow  the  words  "  heirs  of  the  body,*'  when  ccmstrued 
to  mean  children,  can  have  the  effect  of  giying  an 
estate  of  inheritance  in  a  case  under  the  old  law 
where  a  gift  to  children,  under  the  designation  of 
children,  would  not  carry  the  fee,  and  I  must  say  I 
do  not  think  that  the  case  of  Burchett  y.  Durdant,  2 
Vent.  311,  is  any  authority  for  such  a  singular  pro- 
position,  which  seems  to  be  taken  from  the  notes  to 
Qilbert  on  Uses,  published  by  Mr.  Sugden  shortly 
lifter  be   was  called  to  the  Bar.    Lastly,  I  cannot 
Ibiok  that  the  passages  which  Sir  Edward  Sugden 
cnUeeted   from   the  argument  of  Blackstcne,  J.,  in 
Perrin  ▼.  Blake,  and  pieced  together  in  his  judgment 
in  Montgomery  y.  Montgomery^  conyOT*  an  accurate 
rvpreeentatian  of  the  meaning  of  that  learned  judge. 
Uudoobtedly  Blackstone,  J.,  refers  to  the  rule  in 
Hhdley*s  case  as  a  rule  of  a  flexible  nature.    But  he 
«iid  not,  I  think,  mean  that  the  rule  as  we  under- 
Kltiid   it,    and   as    it    was    understood   in    Boddy 
▼.    FUzgeraldt    was     otherwise     than     imperatiye. 
Ton  may  haye  a  gift  of   an   estate  of  freehold  to 
ike  aooestor,  and  in  the  same  will  a   gift  to  the 
bein,  ao  that  the   case  is  within  the  letter  of  the 
rvle,  and  yet  the  rule  will  not  apply,  because  the 
t^gal  meaning  of  the  word  << heirs'^  has  to  yield  to 
■B  ezplansktory  context  {Poole  y.  Poole,  3  Bos.  &  P. 
B30).     It  aeems  to  me  that  all  Blackstone,  J.,  meant 
naa  wbai  Lord  Alyanley  expressed  when  he  said,  "  The 
role  was   not  so  ligid  as  to  preclude  the  testator 
tfmtelf  from  explaining  the  words  used.'*    I  think 
iMt  this  would  haye  been  tolerably  clear  eyen  from 
Im  extnacts  giyen  in  Montgomery  y.  Montgomery,  if 
a  important  sentence  had  not  been  unfortunately 
fittitil.     **  I  am  far  from  maintaining,"  obseryes 
■aeksione,   J.,  in  the  sentence  to  which  I  refer, 
'iliat  hy  A  deyise  to  a  man's  heirs  or  the  heirs  of  his 
ody  they  shall  neyer  take  as  purchasers  in  any  case. 
bit  J  hm/wB  neyer  obseryed  it  to  be  allowed  except  in 
w  off  theae  four  situations."    And  then  follow  the 
mr  eamem    which   Sir  E.   Sugden  summarizes  and 
f§Bt»  to*  Apparently  as  demonstrating  an  intention 
lo  pat  an  express  negattye  on  the  general  rule  of 
m  which  weats  in  the  person  of  the  ancestor  (when 
Bttot  of  tlio  freehold)  an  estate  that  is  giyen  to  the 


heirs  of  his  body."    Now,  it  will  be  obseryed  that 
the  first  two  cases  are  not  within  the  rule  in  8helley*a 
caae  at  all.    The  rule  has  nothiug  to  do  with  cases 
where  tiiere  is  no  estate  of  freehold  giyen  to  the 
ancestor,  or  no  estate  of  inheritance  giyen  to  the 
heirs.    The  last  two  cases  fall  outside  the  rule  as 
soon  as  it  is  ascertained  by  the  ordinary  rules  of 
construction  that  the  words  ''heirs  of  the  body" 
are  the  designation  of  a  particular  class  of  persons, 
and    do    not   comprehend  the  whole  line  of    suc- 
cession.     I    may    obserye    that   in  the  old   books 
it   is    not   at    all    uncommon  to  flod    the  rule  in 
ShelUy^a    case    spoken    cf    in    this    loose     kind    of 
way,  and   indeed    I     cannot   help    thinking    that 
much   of    the    "  profound    and   animated "  discus- 
sion about  the  rule  in  Shelley* a  caae,  in   which  the 
greatest  lawyers  of  the  day  contended  for  yictory, 
was  littie  more  than  a  yerbal  controyersy.     In  con- 
nection with  Sir  Edward   Sugden's  yiew  of  Black- 
stone, J.'s,   opinion,    it  is  interesting  and  perhaps 
instructiye  to  turn  to  what  Lord  Thurlow  says  of  it 
in  his  correspondence  with  Mr.  Hargraye.      Black- 
stone, J.'s,  judgment  was  not  published  in  his  life- 
time, nor  was  it  prepared  for  publication  by  him,  nor 
was   it   among   the  papers  which   he  directed  hirt 
executors  to  publish.     Lord  Thurlow  thought  that 
it  had  not  receiyed  his  final  corrections,  and  therefore 
ought  not  to  haye  been  published  at  all.      He  points 
out  that  there  is  some  confusion  in  Blackstone,  J.'s, 
classification  of  rules  of  law,  and  that  he  put  the  rule 
in  Shelley* a  caae  in  the  wrong  category.    The  mistake, 
says  Lord  Thurlow,  has  occasioned  some  few  incorrect 
expressions  in  the  sequel  of  his  argument.     "All 
this,  howeyer,"  he  adds,  '*  by  no  means   shows  that 
he  understood  the  rule  in  SheUey*a  caae  to  be  a  mere 
rule  of  interpretation ;    on  the  contrary,  it  is  treated 
throughout  as  a  rule  of  legal  policy,  and  the  question 
is  fainy  put,  whether  there  be  any  expression  plain 
or  necessary  implication    to  control    the   sense   in 
legal  idiom  of  the  word  '  heirs  *  "  (3  Juriscon.  Ex. 
363).  Lord  Thurlow's  views,  as  ju4icially  declared,  do 
not  differ  from  the  yiews   contained  in  his  corres- 
pondence   with    Mr.    Hargraye,    though    they    are 
not    perhaps,  so    simply    or   so    clearly    expressed. 
In  the  case  of  Jonea  y.  Morgan,  to  which   I  have 
already  referred.  Lord   Thurlow  says,  "I   take  the 
rule  in   SheUey*a    caae   never  to   have  been  shaken 
at  all.    I  take  that  rule  to  be,  that  where  the  heir 
takes  in  character  of  heir  he  must  take  in  the  quality 
of  heir.    I  take  the  question  always  to  have  been  ai 
to  the  import  of  the  word  of  '  heir '  in  the  proposed 
case."    And,  again,  in  his  final  judgment,  he  says, 
«  All  heirs  taking  as  heirs  must  take  by  descent.    In 
cases  where  I  can  bring  it  to  the  point  that  the 
testator  by  the  word  **  heirs,"  as  used  in  the  will, 
means  first,  second,  third,  and  other  sods,  there  I 
change  the  words  of  the  will.     .     .     .    The  cases 
have  been  laboriously  argued  on  points  which  I, 
therefore,   dare  not  call  immaterial.      I  think  the 
argument  immaterial  that  he  meant  the  first  estate 
to  be  an  estate  for  Ufe.    I  take  it  that  in  all  cases 
the  testator  does  mean  so.    I  rest   it  on  what  he 
means  afterwards.     .    •    .    All  possible  heirs  must 
take  as  heirs  and  not  as  purchasers."    The  authority 
of  Jeaaon  y.  Wright  was  restored,  and  its  supremacy 
finally  established,  in  Boddy  y.  Fitzgerald.    And  the 
question  now  in  eyery  case  must  be  whether  the  ex- 
pression   requiring   exposition,    be    it    *' heirs"    or 
*'  heirs  of  the  body,"  or  anjr  other  expression  which 
may  have  the  like  meaning,  is  used  as  the  designation 
of  a  particular  indiyidiud  or  a  particular  cla«>s  of 
objects,  or  whether,  on  the  other  hand,  it  includes 
the  whole  line  of  succession  capable  of  inheriting. 

I  turn  then  to  the  first  set  of  limitations  in  William 
Harris's  will.    To  begin  witii,  there  Is  a  sufficient 
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estate  of  freehold  given  to  the  ancestor.  It  is  hardly 
necessary  to  say  anything  about  the  estate  or  estates 
for  life.  The  testator  had  one  child  at  the  date 
of  the  will,  and  he  provides  for  the  possibility 
of  future  issue.  For  the  purpose  of  this  case 
it  is  immaterial  to  consider  whether  the  life 
estates  of  the  testator's  children,  if  there  had  been 
more  than  one,  would  have  been  followed  immedi- 
ately by  estates  of  inheritance  in  the  heirs  of  their 
bodies,  or  whether  in  point  of  enjoyment  the  estates 
of  the  heirs  special  would  have  had  to  wait  until  the 
death  of  the  last  survivor  of  the  tenants  for  life — a 
possible,  but,  in  my  opinion,  rather  an  improbable, 
construction  on  the  face  of  this  will.  Then  we  come 
to  the  ffift  to  *'  the  heirs  of  the  body  and  bodies  of 
the  child  or  children "  of  the  testator.  It  may  be 
conceded  that  "  the  heirs  of  the  body,"  whatever  that 
designation  means,  were  intended  to  take  as  the  stock 
of  a  new  descent,  and  to  take  by  purchase.  But  that 
is  immateriaL  The  first  question  seems  to  be,  Is 
there  anything  to  prevent  the  words  ''heirs  of  the 
body"  being  understood  in  their  proper  and  legal 
sense  P  Mr.  Haldane  said  there  was.  He  said  he 
oould  put  his  finger  on  four  different  places  where  the 
testator  had  shown  a  desire  to  depart  from  the 
regular  course  of  descent  in  an  estate  tail.  His  point 
was,  that  although  one  or  two,  or  even  perhaps  tnree, 
inconsistent  or  repugnant  directions  may  be  insuffi- 
cient to  control  the  proper  meaning  of  the  technical 
words,  yet  no  case  had  ever  combined  so  many 
eccenixioities  as  this ;  the  testator  had  tripped  so 
often  that  there  must  be  a  method  in  his  ^pping, 
and  the  court  was  bound  to  find  out  ^e  secret.  If 
Mr.  Haldane's  premises  were  correct,  would  the 
circumstance  on  which  he  relied  make  any  difference 
in  the  construction  of  the  will  P  Would  it  not  be 
just  one  of  those  '*  petty  diritinctions  "  reprobated  in 
this  House  in  Jesson  v.  WrigJU  and  in  Roddy  v.  Fitz- 
gerald*  But  I  differ  from  Mr.  EEaldane  altogether. 
I  cannot  see  any  mistake  in  this  part  of  the  will,  or 
any  fiaw  in  these*  limitations.  The  testator  has  used 
four  different  expressions,  **  children,"  '*  heirs  of  the 
bod^r/'  '**  heirs,"  and  **  issue,"  and  he  has  not  made  a 
slip  in  the  use  of  any  one  of  them.  From  first  to  last 
I  can  find  no  direction  inconsistent  with  the  regular 
course  of  an  estate  taiL  It  was  said  that  though  the 
draftsman  was  a  lawyer  he  was  a  very  poor  one,  and 
that,  as  he  has  blundered  in  the  devise  to  the  trustees 
of  his  will,  you  cannot  place  much  reliance  on  his 
handiwork.  There,  again,  I  differ.  It  is  quite  true 
that  he  has  made  a  mistake  in  the  devise  to  the 
trustees,  giving  a  contingent  estate  in  fee  to  the 
survivor.  But  that,  I  fancy,  was  not  a  very  un- 
common mistake  at  the  time,  and  it  is  one  of  little 
or  no  practical  importance  (Co.  Litt.  191a,  note  1). 
As  far  as  these  limitations  go,  I  think  that  the  drafts- 
man has  shown  himself  a  very  competent  lawyer. 
When  you  can  give  effect  to  every  word,  attributing 
to  each  expression  its  proper  legal  signification,  and 
the  result,  though  perhaps  unexpected  or  unusual,  is 
not'  irrational  or  absurd,  I  do  not  think  that  you 
ought  to  approach  the  construction  of  the  will  with 
the  idea  that  the  testator  probably  did  not  mean 
what  he  has  said.  "The  good  sense  of  all  these 
oases,"  said  Lord  Thurlow  in  Jimes  v.  Morgan,  *'  is  to 
believe  that  where  persons  have  expressed  themselves 
right  they  knew  what  they  meant"  If  I  may  say  so, 
I  think  that  a  wholesome  rule,  and  a  rule  which  we 
ought  to  adopt  in  constraing  the  will  now  before  us. 
The  devise  is  to  the  heirs  special  if  more  than  one, 
as  tenants  in  common.  That,  I  think,  is  the  very 
thing  that  the  testator  meant.  If  more  than  one; 
of  ms  children'  lett  heirs  special,  the  heirs  in  eachj 
line  were  to  take  in  equal  shares  ais  tenants  in' 
common.    To  suppose  that  the   words  in  question 


were  meant  to  apply  in  the  case  of  there  being  only 
one  child  is,  I  think,  to  violate  the  *'gooi  sense"  of 
the  case.  It  is  like  biiUding  a  wall  for  the  pleasore 
of  running  your  head  against  it.  Next  comes  a 
direction  contained  in  a  parenthesis.  The  testator 
directs  his  trustees  to  convey  the  fee  simple  in  eqiul 
shares  to  the  tenants  in  taai  in  possession  in  each  line 
on  marriage,  or  at  majority.  That  is  a  perfectly  good 
direction.  Being  subsequent  to  the  estate  tail,  and 
taking  effect  during  its  continuance,  it  is  not  too 
remote.  The  estate  tail  would  not  merge  in  the  fee. 
It  would  be  protected  by  the  statute  De  donU,  The 
heirs  of  the  body  would  still  daim  per /ormam  dvmi, 
though  the  ancestor  by  levying  a  fine  might  bar  his 
issue,  and  acquire  a  bare  fee  which  would  mervs. 
But  in  any  event  the  ulterior  limitations  would  be 
superseded.  That  is  a  result  which,  as  it  seems  to 
me,  a  prudent  testator  in  the  position  of  WQlisa 
Harris  might  well  have  had  in  contemplation.  Why 
should  the  testator  not  have  intended  what  he  aavs  ? 
Why  should  you  suppose  that  he  did  not  know  what 
he  meant?  To  construe  the  words  *' heirs  and 
assigns "  as  meaning  heirs  of  the  body,  or  to  reject 
them  as  inconsistent  or  repugnant,  seems  to  me  to  bs 
contrary  to  every  souna  rule  of  oonstruotion.  A. 
direction  to  trustees  invested  with  the  legal  estate  in 
a  certain  property  bidding  them  convey  and  aasoxe 
that  property  on  the  occurrence  of  a  certain  event  to 
a  certain  designated  person,  "  his  heirs  and  assigns.* 
is  a  direction  which  requires  some  ingenuity  to  undar^ 
stand  in  any  sense  but  one.  Nor  Cdui  I  see  tliat  anj 
difficulty  is  caused  by  the  circumstance  thtt  the 
person  to  take  has  already  an  estate  taiL  The  gttt 
is  not,  nor  was  it,  I  think,  intended  to  be,  b 
defeasance  of  the  estate  tail.  What  the  totete 
says  in  effect  is  this :  If  one  or  more  of  my  denett- 
dajits,  being  tenants  in  tail,  or  tenants  in  tail  it  . 
possession,  should  marry  or  attain  twentv-oiM^  I. 
cancel  all  ulterior  limitations  in  favour  of  collaterally  ] 
andnve  him  or  them  the  fee  simple  expectant 
the  determination  of  the  estate  tail.  Suieiy  there  m  ] 
nothing  unreasonable  in  that  It  may  be  said  itilj 
an  unusual  direction.  Sj  it  is;  but  that  does 
make  it  bad.  And  it  is  perfectly  oonristent  with  tfal] 
words  introducing  the  gift  over  at  the  end  of  tiiis  ( 
limitations.  It  may  be  said  that  the  direotioii  is  i 
wanted,  for  a  tenant  in  tail  can  acquire  the  fee^ 
he  can.  He  could  do  so  then;  but  there 
trouble  in  doing  it,  and  a  recovery  could  only 
suffered  in  term  time.  In  Scale  v.  Barter,  2  Bos.  ^  ] 
485,  where  there  was  a  power  to  make  a  set ' 
so  as  to  oass  the  fee,  the  same  argument  was 
and  failed.  It  was  pointed  out,  among  other  I  ~ 
that  the*power  would  enable  a  disposition  to  be  i 
of  the  estate  without  going  through  the  foroas  of  I 
recovery.  Here  there  is  the  additional 
that  the  fee  is  to  be  conveyed  either  on 
or  at  majority.  And  I  may  observe  in 
that  in  the  event  of  there  beiog  a  tenant 
curtesy,  his  concurrence  would  be 
the  tenant  in  tail  wished  to  acquire  the  fse. 
the  meantime,  and  until  marriage  or 
there  is  a  provision  for  maintenoioe. 
think  that  any  objection  can  be  made  to 
provision.  And  then  come  the  words  introdnflsn 
ulterior  limitations.  The  estate  is  to  go  ov 
testator  leaves  no  issue,  or  if  such  ohild  or  < 
he  should  leave,  and  the  issue  of  such 
children,  should  die  before  attaining  twenty-o 
marriage.  Those  words  teem  to  me  to  fit  in  wiT" 
direction  to  convey  the  fee  to  the  tenaat  in 
possession  on  attaining  twenty-one.  On  dd 
these  events  occurring,  the  ulterior  Uiaitatiatt*  i 
displaced,  io  far  as  regards  the  property  to 
the  directioli  applies.     Of  oourse  you 
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eruM-remainden,  and  then  the  scheme  of  the  will  if 
eomplete,  and  the  property  must  either  come  to  one 
or  fflore  of  the  testator's  descendants  in  absolute 
ownership,  subject  to  the  estate  tail,  or  g^o  over 
vithiD  a  very  limited  period.  If  the  words  '*  heirs 
of  the  body  "  are  to  have  their  proper  meaning,  the 
nlein  Shelley* b  case  must  apply,  even  though  the 
tntator  bad  said  in  so  many  words  that  the  heirs  special 
vpretotake  by  purchase  (Coap«  t.  Arnold^  3  W.  R.  187, 
4  Do  a.  M.  ft  Q.  575).  The  result  is  that  Mary  Harris, 
the  testator's  only  child,  took  an  estate  tail  if  the 
eitate  limited  to  her  and  the  estate  limited  to  her 
bm  special  are  both  of  the  same  quality.  I  think 
Qiejr  are.     The  estate  limited  to  the  heirs  special  is  an 

S^oitable  estate.  On  the  authority  of  Barton  y. 
ofim  I  think  that  the  estete  limited  to  Mary  Harris 
b  equiteble  too.  Earton  y.  Barton  is  a  yery  old  case, 
tt  was  dedded  in  1798.  Possibly  it  might  just  as 
veQ  haye  been  decided  the  other  way.  But  Barton  y, 
Harton  haa  neyar  been  oyerruled,  and  as  it  has  been, 
[  belieye,  followed  in  practice,  I  see  no  reason  for 
Kstorbing  it  now.  Mary  Harris,  who  became 
in.  Hartley,  disentailed.  If  the  disentoiling 
Mnraooe  was  yalid,  it  barred  the  limitation  or  direc- 
ion  under  which  her  son,  on  her  death,  would  haye 
ifan  the  fee  by  purchase.    There  was  a  question  as 

0  her  sanity  at  the  time ;  but,  fortunately  for  the 
eqwndente,  as  it  seems  to  me,  they  haye,  so  far,  not 
■eeeeded  in  establishing  her  incapacity.  On  this 
few  there  would  be  an  end  of  the  case,  and  the  appeal 
KMld  fail  ^together  except  for  one  circumstance. 
t  would  appear  that  at  the  beginning  of  the  argu- 
Hot  in  the  Court  of  Appeal  the  appellant  propped 

1  show  that  if  Mrs.  Hartley  acquired  the  fee  she 
ttde  a  disposition  of  the  property  which,  at  any  rate, 
mid  defeat  the  title  of  the  respondents.  It  was 
It  disputed  that  the  appellant  was  in  time  to  raise 
m  point ;  but  the  Court  of  Appeal  yery  properly 
I0^)it  that  the  legal  argument  on  the  construotion 
filie  will  ought  to  m  disposed  of  flrtt.  It  happened 
tot  when  judgment  was  giyen  the  constitution  of  the 
Ittt  was  not  quite  the  same  as  it  was  at  the  hearing, 
Idy  thnmgh  some  misapprehension  on  the  part  of 
p  ocmrt,  or  perhaps  on  the  part  of  counsel,  the 
Ipflllaiit  was  not  afforded  an  opportunity  of  esteb- 
pbig^  the  point  which  he  desired  to  raise.  I  think 
pft  he  ought  to  haye  this  opportunity  now,  and 
^«iore  I  thuik  that  there  ought  to  be  an  order  for 
imm  trial,  limited  so  as  not  to  reopen  matterrf  of 
^pee,  or  the  cause  ou^ht  to  be  remitted  to  the 
'$Kt  oi  first  instance,  with  a  direction  that  the 
iaiirin  shcmld  be  tried  either  by  an  issue  or  an 
Efary.  and  that  further  consideration  should  be 
prwed.  As  regtads  costs,  I  think,  on  the  whole, 
^  the  existing  directions  as  to  the  coste  of  the 
Mwal  hearing  and  the  coste  in  the  Court  of  Appeal 
Em  not  be  (Qsturbed,  but  that  there  should  be  no 
m<3^  ^  hearing  in  this  House. 
^ — ■  Shahd  concurred. 


Dayet.— The  primary  question  in  this  case 
PriiAt  estate  did  Mary  Hartley  toke  under  the  will 
1^  father,  William  Harris,  in  the  lands  in  ques- 
^f  I  will  first  dispose  of  one  point  raised  on 
plf  of  the  appellant^namely,  that  the  estete  in 
^m  limited  to  the  child  of  the  testetor  for  his  or 
ijtfia  mm  a  legal  estete,  whereas  the  estete  limited 
^m  hmn  of  ue  body  was  an  equiteble  estete,  and 
lafnrfi  the  rule  in  8helley*s  case  was  inapplicaUe  so 
Ip  g;iye  the  testetor's  child  an  estete  tail.  It  is 
PMed  that  during  the  minorities  of  the  testetor's 
■pen  the  puposes  of  the  will  require  that  the 
Asm  dudl  take  the  legal  estete.  It  is  also 
.  that  after  the  death  of  the  children  the 
1  most  take  the  legal  estete  in  order  to  enable 


them  to  conyey  to  the  "  heirs "  of  the  children  at 
twenty-one,  and  in  the  meantime  to  receive  the  rente, 
issues,  and  profite,  and  provide  for  the  maintenance 
and  education  of  "  such  heirs."  But  it  is  said  that 
the  words  of  gift  to  the  children  or  child  after 
atteining  majority  are  such  as  to  give  them  the  legal 
estete  during  their  lives.  The  words  applicable,  in 
the  event  which  happened,  are :  *'  If  I  have  only  one 
child,  then  to  permit  and  suffer  such  one  child  to 
have,  receive,  and  teke  the  said  rente,  &c.,  for  her  or 
his  sole  use  and  benefit  for  and  during  the  term  of 
her  or  his  life."  No  doubt  the  words  **  permit  and 
suffer"  are  sufficient  to  pass  the  legal  estete,  but 
it  is  not  an  absolute  rule,  and  the  words  are  not 
inconsistent  with  the  legal  estate  remaining  in  the 
trustees,  though  they  have  no  duties  to  perform.  It 
is  a  convenient  rule  l^at  where  there  are  recurring 
occasions  for  the  exercise  of  active  duties  by  the 
trustees,  and  no  repeated  devises  to  them  to  enable 
them  to  perform  the  duties,  the  lesal  estete,  if  once 
in  the  trustees,  is  to  be  deemed  to  oe  vested  in  them 
throughout,  notwithstanding  the  duration  in  the 
meantime  of  what  would,  but  for  the  recurring 
duties,  be  construed  as  uses  executed  in  the  bene- 
ficiaries. This  rule  was  first  laid  down  in  Barton  v. 
Barton,  7  T.  B.  652,  and  was  recognized  and  acted 
upon  in  Broum  y.  Whiteway,  8  Hare  145,  and  Toller 
v.  AUwood,  15  Q.  B.  929,  and,  as  the  editors  of  Mr. 
Jarman's  book  observe,  must  now  be  considered  as 
esteblished.  I  do  not  feel  disposed  to  advise  your 
lordships  to  differ  from  it.  I  think,  therefore,  that 
the  estetes  both  of  the  children  or  child  and  of  their 
heirs  of  the  body  are  equiteble. 

The  more  serious  question  is  whether  the  rule 
in  8helley*s  case  is  applicable  to  the  terms  in  the 
devise,  assuming  that  the  devises  are  of  the  same 
quality.  Yaughan  Williams,  J.  (who  tried  the 
action)  and  the  Court  of  Appeal  have  held  that 
the  point  is  concluded  by  authority,  and  that 
Mary  Hartley  consequently  took  an  estete  tail.  I 
feel  yery  strongly  the  importenoe  of  adhering  to  the 
rule  that  technical  expressions  and  words  of  Imown 
legal  import  shall  receive  their  ordinary  legal  mean- 
ing. The  neglect  of  this  rule,  in  my  opinion,  tends 
to  increase  uncerteinty  in  the  construction  of  instru- 
mente,  and  to  multiply  the  difficulties  of  those  who 
have  to  advise  upon  them,  and  therefore  to  foster 
litigation.  Instead  of  interpreting  the  words  of  the 
instrument,  the  court  is  too  frequently  invited  to 
embark  on  a  fruitless  speculation  as  to  the  testetoi^s 
intention.  The  testetor  may  no  doubt  tell  you  that 
he  uses  any  particular  words  in  a  sense  of  his  own,  or 
(as  it  has  been  said)  makes  his  own  dictionary ;  but  he 
must  do  so  in  such  a  manner  as  to  make  it  plain  to 
the  mind  of  the  tribunal  which  has  to  construe  the 
instrument,  not  only  that  the  words  are  used  in  other 
than  their  ordinary  legal  signification,  but  also  in 
what  sense  they  are  used.  &  my  opinion,  the  rule 
in  Shelley* B  ooae  is  a  rule  of  law,  and  not  a  mere  rule 
of  construction — ^that  is,  one  laid  down  for  the  pur- 
pose of  giving  effect  to  the  testetor's  expressed  on 
presumed  intention*  The  rule  is  this,  that,  wherever 
an  estate  for  life  is  given  to  the  ancestor  or  propoBituB^ 
and  a  subsequent  ^ft  is  made  to  teke  effect  after  his 
death  in  such  terms  as  to  embrace,  according  to  the 
ordinary  principles  of  construction,  the  whole  series 
of  his  heirs  or  heirs  of  his  body,  or  whole  inheriteUe 
issue  taking  in  a  course  of  succession,  the  law  requires 
that  the  heirs  or  heirs  male  of  the  body  or  issue  shall 
take  by  descent,  and  will  not  permit  them  to  take  by 
I>urchase,  notwithstanding  any  expression  of  inten- 
tion to  the  contrary.  Wherever,  therefore,  the  court 
comes  to  the  conclusion  that  the  gift  over  after  the 
life  estete  includes  the  whole  line  of  heirs,  general  or 
special,  the  rule  at  once  applies,  and  an  estete  of  in- 
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lieritaDoe  is  exeouted  in  the  aooestor  or  tenant  for 
life,  even  though  the  testator  has  expressly  declared 
that  the  ancestor  shall  take  for  Ufe,  and  no  longer,  or 
has  endeavoured  to  graft  upon  the  words  of  gift  to  the 
heirs  or  heirs  of  the  body,  additions,  conditions,  or 
limitations  which  are  repugnant  to  an  estate  of  in- 
heritance, and  such  as  the  law  cannot  give  effect  to. 
The  rule,  I  repeat,  is  not  one  of  construction,  and 
usually  overrides  and  defeats  the  expressed  intention 
of  the  testator. 

But  the  question  always  remains,  whether  the  lan- 
guage of  the  gift  after  th  p  1  i  f  e  estate,  properly  constrne«  1 , 
is  such  as  to  embrace  the  whole  line  of  heirs  or  heirs 
of  the  body  or  issue ;  and  that  question  must  be  deter- 
mined apart  from  the  rule,  according  to  the  ordinary 
Frinciples  of  construction,  including  those  to  which 
have  already  referred.  The  teslator  may  conceivably 
show  by  the  context  that  he  has  used  the  words  heirs 
or  heirs  of  the  body  or  issue  in  some  limited  or  re- 
stricted sense  of  his  own  which  is.  not  the  legal  mean- 
ing of  the  words — for  example,  he  may  have  used  the 
words  in  the  sense  of  children,  or  as  designating 
some  individual  person  who  is  the  heir  or  heir  of  the 
\indy  at  the  time  of  the  death  of  the  tenant  for  life. 
If  the  court  is  judicially  satisfied  that  the  words  are 
so  used,  I  conceive  that  the  premises  for  the  applica- 
tion of  the  rule  in  Shelley*8  case  are  wanting,  and  the 
rule  is  foreign  to  the  case.     But  I  repeat  that  in 
every  case  the  words  are  to  be  interpreted  in  their 
legal  sense  as  words  of  limitation,  unless  it  be  made 
plain  to  the  mind  of  the  court  that  they  are  not  so 
used,  and  in  what  sense  they  are  used  by  the  testator. 
Turning  to  the  will  before  us,  it  is  obvious  that 
although  the  draftsman  was  acquainted  with  legal 
phraseology,  he  was  not  master  of  the  language  that 
he  has  used,  or  able  to  use  it  with  accuracy.  It  is  quite 
possible,  therefore,  that  the  legal  meaning  and  effect 
of  the  words  of  the  will  will  not  carry  out  the  testator*s 
intention ;  but  what  we  have  to  do  is  to  construe  the 
language.     I  do  not  find  it  necessary  to  say  what 
would  be  the  proper  construction  of  the  devise  to  the 
testator's  children  if  there  had  been  more  than  one. 
It  is  certainly  open  to  the  contention  that  the  gift 
over  after  the  death  of  such  children  to  their  heirs  of 
the  body  did  not  take  effect  untU  the  death  of  the 
survivor  of  them.     The  construction  of  gifts  in  a 
somewhat  similar  form  to  the  present  has  been  dis- 
cussed in  many  cases  before  the  courts,  the  most 
rf'cent  of  which  is  /n  re  HtUchinson  Trwta,  21  Oh.  D. 
81 1,  31 W.  B.  Diff.  219.  Kay,  J.,  in  that  case,  reviewed 
all  the  previous  decisions,  and  came  to  the  conclusion 
that  he  was  bound  on  the  balance  of  authority  to  hold 
that  the  gift  oyer  took  effect  in  favour  of  the  issue  of 
each  tenant  for  life  on  his  own  death  witiiont  await- 
ing for  the  death  of  the  survivor.     In  this  case  it  is 
not  necessary  to  decide  the  point,  because  the  testa- 
tor has  himself  provided  for  the  event  which  hap- 
pened of  there  being  only  one  child.     The  words  are 
(reading  them  short) :    "  If  I  have  only  one  child, 
then  to  permit  and  suffer  such  one  child  to  receive 
and  take  the  said  rents  and  profits  for  her  or  his  sole 
use  and  benefit  for  her  or  his  life."     For  the  purpose 
of  construction,  this  is  precisely  the  same  as  if  he  had 
said,  <*to  my  daughter  Mary  for   her  life."    The 
next  gift  must,  I  think,  be  read  reddendo  singula 
Bxngtdie,  and  so  read  it  is  as  follows :  *<  From  and 
immediately  after  the  death  of  such  child  (or   of 
Mary)  my  trustees  shall  stand  seised  and  be  pos- 
sessed of  the  hereditaments  hereinbefore  devised  to 
them  in  trust  unto  and  to  the  use  of  the  heirs  of  the 
body  of  such  child  (or  of  Mary),  if  more  than  one  to 
be   equally   divided  between  them,   such  heredita- 
ments to    be    legally    conveyed  and  assured    unto 
such  heirs  of  my  child  (or  of  Mary)  as  they  shiJl 
severally  and  respectiyely  attain  the  age  of  twenty- 


one  years,  or  be  married,  and  to  their  seyeral  reac- 
tive heirs  and  assigns  for  ever/*     I  have  assumed,  ai 
the  construction  most  favourable  to  the  sppeUsnt, 
that  the  words  of  division  between  the  heirs  apply  to 
the  heirs  of  the  body  of  a  single  child ;  and  I  think, 
on  the  whole,  that  they  do  so  apply,  but  they  may  be 
read  as  applying  only   to  the  heirs  of  the  body  di 
children  li  more  than  one.    The  ultimate  gift  over  ii 
in  these  terms:  *'If  I  shall  die  leaving  no  ohild  or 
children,  or  issue  of  any  child  or  children,  or  if  each 
child  or  children  as  I  shall  leave,  and  the  iasoe  of  ladi 
child  or  children,  shall   die  before  he,  the,  ortiwf 
shall  attain  the  age  of    twenty-one   yean,  or  be 
married."      Notwithstanding  the  able  argamait  of 
the  appellant's  counsel,  it  is  not  made  dear  to  my 
mind  that  the  words,  *'  heirs  of  the  body,"  are  uei 
in  any  sense  different  from  their  ordinary  legal  meu- 
ing  of  a  line  of  descent,  or,  if  they  were  intendsito 
be  words  of  purchase,  in  what  other  sense  the  woidi 
are  used.    To  hold  otherwise  would,  I  think,  bt 
Irittering  away  the  sound  rule  of    oonstmotioii  to 
which  I  have  already   referred,  and  introduce  Mk 
uncertainty  and  confusion  into  questions  which  aif 
now  settled    by    authority.     It   is    plain  that  the 
direction  that  the    heirs  shall  take  as   tenaoti  ia 
common,   assuming  that  it  applies  to  the  heni  el 
a  single   child,   is   not    sufficient.      One  need  ool/ 
mention    Jeasnn    v.     Wright.      Nor    will   the  Un§i 
of    the    direction    to    the    trustees    to   convey  thi^ 
legal    estate,   in   my  opinion,   afford  any  safficiflst; 
reason  for  construing  the  words  heirs  of  the  bodfy 
as  words  of  purchase.    The  primary  object  of  t)H| 
direction  is  to  prescribe    the    time    at   which  ^ 
trustees  are  to  denude  themselves  of  the  legal 
after  the  expiration  of  the  period  of  maintenance, 
I  think  that  it  must  be  construed  in  favour  of 
beneficiaries  under  the  previous  g^f  t,  and  not  ai 
fresh   gift,  notwithstanding  any  inaccuracy  in  ' 
expression.    It  has  already  been  decided  in 
cases,  the  authority  of  which  cannot  be  qi 
tbat  the  addition  of  the  words  heirs  and  assigns 
a  gift  to  heirs  of  the  body  will  not  enable  usi 
to  give  other  than  the  legal  meaning  to  the 
heirs  of  the  body,  or  preclude  the  application  of 
rule  in  Shelley* a  case.    The  gift  over  to  the 
relations,    it  is  true,  takes    effect    not  by  way 
remainder,  but  as  an  executory  limitation.    It  d 
not  afford  an  argument  in  favour  of  an  estate  tail 
Mary,  but  it  is  not  inconsistent  with  it,  and  does  ~ 
therefore  afford  any    argument  against  the 
facie  legal  meaning  of  the  words  used.     It  is  c 
ground  that  this  executory  devise  did  not  take 
Mary  Hartley  by  name  is  made  residuary  d 
She  was  the  testator's  sole  heiress-at-law,  and  as 
law  stood  at  the  date  of  the  testator's  death  she 
course,  took,  not  a  remainder  by  devise,  bat  ths 
version  in  fee  after  her  own  estate  tail  bydesa 
She  was,  therefore,  in  my  opinion,  equitable  tenant 
tail  with  a  legal  reversion  to  herself  in  fee.    Ano"^ 
construction  has  been  sugg^ted — ^namely,  that  H 
took  an  estate  tail  defeasible  tJtar  her  death  in  f» 
of  the  first  heir  of  her  body  who  attained  t^ 
or  married  in  fee.  I  think  this  constroction  too 
It  attaches  a  new  meaning  to  the  word  "  heirs*** 
in  my  opinion,  gives  a  wrong  effect  to  the  dire. 
to  the  trustees  to  convey,  which  is  not  limited 
an  executory   limitation   or   clause    of    d< ' 
but  I  think  is  intended  only  to  give  legal  effect  to 
previous  equitable  devise,  and  to  clothe  ths ' 
ciaries  under  it  with  the  legal  estate  as  aoon  as 
active  duties  of  the  trustees  had  expired, 
construction,  however,  would  not  make  any  ' 
in  the  result  if  a  valid  disentailing^  assuranoe 
executed. 
Tbs     present    respondents,      plaintiffs     in 
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itciion,  claiotfed,  b^  their  stateoient  of  claim,  as  heirs 
of  William  tiarri^.  the  testator,  treating  him  as  the 
last  purchaser.  AcoordioTg  to  the  view  of  the  Court  of 
Appeal,  Matj  was  the  last  pTdrohaser ;  but,  as  it  is 
admitted  that  the  respondents  are  the  heirs  of  Mary  as 
well  as  the  testator,  I  do  not  thiuk  that  the  judgment 
should  be  set  aside  on  that  ground  only.  It  is,  howeirer« 
sufl^gmted,  though  not  proved,  that  Mary  made  a  will 
which  Axoluded  the  respondents  altogether;  and  if 
that  bf*cl  been  proved  at  the  trial  the  judgment 
Shodld  hiiVe  been  for  the  appell  mt,  although  he  may 
dtirlttf  no  title  uuder  the  wdl.  The  question  turns, 
in  the  first  instance,  on  the  validity  of  the  disentailing 
assotfllMse  of  the  28th  of  February,  183d.  Williams,  J., 
held  that  it  was  prored  that  Ikutry  was  a  lunatic  at 
the  date  of  this  deed«  l^his  point  was  not  left  to  the 
jury,  but  (I  suppose  by  agreement)  was  decided  by 
the  learned  j  ndge  after  the  trial.  The  only  evidence 
against  the  deed  was  an  inquisition  taken  in  1843,  by 
which  Mary  was  found  to  be  of  unsound  mind; 
and  it  was  also  found  that  she  had  been  in  the 
same  state  of  unsoundness  of  mind  from  the  31st  of 
October,  1834.  On  the  other  hand,  the  appellant 
did  not  offisr  any  evidence  (except  the  disentailing 
deed  itself  and  the  certificate  of  the  commissioners 
for  taking  acknowledgment,  of  deeds  by  married 
women).  The  certificate  is  in  the  form  required  by 
section  84  of  the  Fines  and  Recoveries  Act,  1833  (3 
&  4  Will.  4,  c.  74),  and  was,  I  presume,  accompanied 
by  the  affidavit  required  by  the  rules  then  in  force, 
which  required  the  deponent  to  state  (amongst  other 
things)  that  the  married  woman  was,  at  the  time  of 
making  the  acknowledgment,  *'  of  competent  under- 
standing." It  was  oertoinly  primd  facie  evidence  of 
Mary's  soundness  of  mind  on  the  date  when  she 
flzecnted  the  deed,  and  I  think  that  when  the  deed 
was  produced  which  proved  itself,  and  the  certificate 
was  put  in,  the  burden  of  proof  was  thrown  on  the 
respondents  to  rebut  it,  and  I  do  not  thiuk  that  they 
did  so  merely  by  production  of  the  inquisition.  It  is 
not  pretended  that  the  inquisition  was  an  estoppel, 
and  it  appears  to  me  not  to  be  in  itself  evidence  of  a 
very  cogent  character  as  to  the  date  on  which  the 
lunacy  commenced.  It  is  not  inconsistent  even  with 
Mary  Hartley  having  sufficient  possession  of  her 
faoulties  during  a  lucid  interval  to  enable  her  to 
execute  the  deed.  But  the  disentailing  deed  will  not 
defeat  the  respondents  unless  it  be  proved  that  Mary 
exeented  a  wiU  or  disposition  which  excluded  them 
under  the  power  thereby  reserved  to  her.  It  has  not 
beeo  argued  that  she  had  any  other  testamentary 
power  at  that  date,  and  as  her  husbuid  did  not  die 
until  1847  she  could  not  dispose  by  will  except  under 
a  power,  even  of  that  reversion  in  fee  which  she 
to(^  by  descent.  The  appellant  now  alleges  that 
Mary  Hartley  made  a  will,  but  he  did  not  put  it  in 
evidence  at  the  trial,  as  he  might  have  done.  The 
Coort  of  Appeal  has  Ikdd  that  it  is  too  late  for  him  to 
do  s-i.  In  strictness,  I  do  not  think  that  the 
^ipellant,  although  he  might  have  put  it  in,  was 
boand  to  do  so.  The  respondents,  by  their  statement 
of  daam,  daim  solely  as  the  heirs  of  the  testator, 
treating  him  as  the  last  purchaser.  In  order  to  defeat 
that  daim  it  was,  strictly  speaking,  oidy  necessary  to 
prove  that  the  testator  was  not  the  last  purchaser, 
sad  it  was  not  necessary  to  do  more  than  show  'ttiat 
Mary  had  acquired  a  title  by  purchase.  On  the  evi- 
dsnoe  before  them,  the  Court  of  Appeal  have  hdd 
that  Muj  was  a  purchaser,  but  it  is  admitted  that  the 
ssnie  evidsnoe  which  proves  the  respondents'  tide  as 
heixs  of  the  testator  will  also  prove  them  to  be  heirs  of 
Mary.  StrioilyA)eaking,  the  respondents  should  amend 
tlieir  pleadings  by  statuig,  at  any  rate,  an  alternative 
daim  as  heirs  of  Mary,  and  I  think  they  ought  to  be 
allowed  to  do  so.    But  if  so,  it  for  the  first  time 


becomes  necessary  for  the  appdlant  to  show  that 
Mary  dealt  with  the  estate  in  such  a  way  as  to  ex- 
clude the  respondents*  title  as  her  heirs.  I  think, 
therefore,  the  respondents  should  be  at  liberty  to 
amend  their  statement  of  claim  as  they  may  be  ad- 
vised, and  there  should  be  a  new  trial,  but  on  such  a 
new  trial  the  appellaut  should  be  put  on  terms  to 
admit  the  respondents'  pedigree,  and  that  they  are 
heirs  both  of  the  testator  and  of  Mary.  I  think 
either  of  the  parties  should,  however,  be  at  liberty  to 
put  in  any  further  evidence  to  show  Mary*s  com- 
petence or  incompetence  of  mind  at  the  date  of  the 
deed.  The  costs  of  the  former  proceedings  in  the 
Court  of  Appeal  should  abide  the  result  of  the  new 
trial. 

New  tried  ordered.  Cause  remitted  to  the  couri  hehu> 
with  directiona.  Costs  to  t?^  court  below  to  abide  the 
result  of  the  new  trial.  No  costs  of  the  appeal  to  this 
House. 

SoUdtors  for  the  appdlant,  Colly er^Bristow,  RusseU, 
HUl,  &  Co, 

SoUdtors  for  the  respondents,  Bobbins^  Billing,  ^ 
Co,,  tor  J,  Clarke,  Preston. 


Otoutl  Of  aippeaU 


n  Q.  B.  Div.  ^ 
nith,  Chitty,  and  > 
lins,  L.JJ.)  ; 


April  80. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Collins,  ' 

Attosney-Genbral  V,  Beeoh  and  Another,  (a.) 

Inland  revenue— Estate  duty— Property  passing  on  death 

— Settlement — Tenant  for  life  and  remainderman — 

Surrender  of  life  estate  to  remainderman — Finance 

Act,  1894  (57  &  58  Vict,  c  30),  ss.  1,  2  (1)  (b). 

Under  a  marriage  settlement  tJis  wife  was  entitled  to 
certain  property  for  her  life,  with  remainder  to  her  son 
absolutely.  More  than  twelve  months  before  her  death 
the  wife  surrendered  her  life  interest  in  the  ^property  to 
the  trustees  of  the  settlement,  to  the  end  and  intent  that 
such  life  interest  might  merge  in  the  interest  in  remainder 
of  her  son.     Upon  the  death  of  tJie  wife. 

Held,  that,  as  by  the  surrender  her  life  interest  had 
ceased  to  exist  more  than  twelve  months  before  she  died, 
no  property  passed  on  her  death  within  the  meaning  of 
section  2,  subsection  1  (b),  of  the  Finance  Act,  1894, 
and  estate  duty  was  not  payable. 

Judgment  of  the  Queen's  Bench  Division,  ante,  p,  44, 
reversed. 

Appeal  by  the  defendants  from  the  judgment  of 
the  Queen's  Bench  Division  (Pollock,  B.,  and  Ridley, 
J.),  upon  an  information  by  the  Attorney- General 
f^li^iiTimg  estate  duty  under  the  Finauce  Act,  1894 : 
reported  ante,  p.  44,  [1897]  2  Q.  B.  535. 

The  facts  are  shortly  stated  in  the  judgment  of 
A.  L.  Smith,  L.J.,  and  the  effcHit  of  the  various 
deeds  is  fully  set  out  in  the  repurt  below. 

Cozens-Hardy,  Q,0,,  and  Levett,  Q,0,  (FT.  M.  Spence 
and  Austen- CartmeU  with  them),  for  the  defendants. 

Sir  B.  E,  Webster,  A.G„  and  Sir  B.  T,  Beid,  Q,C. 
{Sir  B,  B,  Finlay,  Q,C,,  and  Vaughan  Hawkins  with 
them),  for  the  (hrown. 

Cur,  adv,  vtdt, 

April  80.— A.  L.  Smith.  L.J.,  read  the  following 
judgment:  The  question  in  this  appeal  is  whether, 

(a.)  Reported  by  W.  P.  Barry,  Esq.,  Barrister- 
at-X^aw. 
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when  a  tenant  for  life  more  than  twelve  months 
before  his  death  absolutely  and  hcmd  fide  surrenders 
his  life  interest  to  the  remainderman,  this  property  is, 
nevertheless,  upon  the  death  of  the  tenant  for  life, 
liable  to  estate  duty  under  the  Finanoe  Act,  1894. 
The  faots  giving  rise  to  the  question  are  extreiimiv 
short.  By  deed  bearing  date  21st  of  December,  1886. 
ElizA  Beech,  who  had  a  life  interest  in  certain  trust 
funds,  over  which  she  had  a  po  «er  of  appointment, 
appointed  the  funds,  subject  to  her  life  iuterest 
therein,  to  her  son  Howard  Beech.  In  the  yeir 
1891  Eliza  Beech  vas  '^'^nirous  of  surrendering  h«'r 
life  interest  in  the  tiust  funis  f«>r  the  benefit  of  her 
son  Howard  Beech,  bnd  b^  deed  bearing  date  the 
18th  of  December,  1894,  she  surrendered  her  life 
interest  in  these  funds  *'  to  the  end  and  intent  that 
such  life  interest  might  merge  in  the  interest  in 
remainder  of  her  son  Howar*!  Beech,  and  that 
accordiDgly  William  Beech  and  Howard  Beech  as 
trust^^es  might  thenceforth  hold  the  said  trust  funds 
in  trust  for  the  said  Howard  Beech,  his  h*-irs. 
executors,  administrators,  and  assicros,  to  be  disposed 
of  as  he  or  they  should  direct."  Upon  the  surrender 
of  this  life  interest  to  Howard  Beech  he  became 
absolute  o«mer  of  these  funds.  Eliz>i  Beech  died 
upon  the  27th  of  August,  1896.    These  are  the  facts^ 

The  real  point  in  my  judgment  for  determination  is. 
When  did  the  life  interest  of  Eliza  Beech  pass  P  Did 
it  pass  to  her  son,  the  remainderman,  at  the  date  of 
the  surrender — viz.,  upon  the  18th  of  December,  1894 
— or  did  it  pass  to  him  at  the  death  of  Mrs.  Beech 
upon  the  27th  of  August,  1896— i.e.,  twenty  months 
after  the  surrender?  Lengthened  arguments  have 
bcfn  addressed  to  us  by  the  Att<irney- General  and 
Sir  Robert  Beid  as  to  what  was  the  intention  of  the 
Legislature  when  it  passed  the  Act  of  1894;  but,  as 
to  this,  I  cannot  do  oetter  than  quote  the  words  of 
the  Lord  Ohanoellor  ^Lord  Halsbury)  in  the  House 
of  Lords  when  deahng  with  a  similar  argument 
addressed  to  the  House  upon  a  taxing  Act  in  the 
case  of  Tmnant  v.  Smith,  [1892]  A.  G.  150,  at  p.  154. 
The  Lord  Ohanoellor  said:  ^'Tliis  is  an  inootne-tax 
Act,  and  what  is  intended  to  be  taxed  is  income. 
And  when  I  say  *  what  is  intended  to  be  taxed,*  [ 
mean  what  is  the  intention  of  the  Act  as  expressed  in 
its  provisions,  because  in  a  taxing  Act  it  is  impossible, 
I  DelieTe,  to  assume  any  intention,  any  governing 
purpose  in  the  Act,  to  do  more  than  take  such  tax 
as  the  statute  imposes.  In  various  cases  the  principle 
of  construction  of  a  taxing  Act  has  been  referred  te 
in  various  forms,  but  I  believe  that  they  may  be  all  re- 
duced to  this — ^that,  inasmuch  as  you  have  no  right  to 
assume  that  there  is  any  governing  object  which 
a  taxing  Act  is  intended  to  attain  other  than  that 
which  it  has  exnressed  by  making  such  and  such 
objects  the  intenaed  subject  for  taxation,  you  must 
see  whether  a  tax  is  expressly  imposed.  Oases, 
therefore,  under  the  taxing  Acts  always  resolve  them- 
selves to  a  question  whether  or  not  tiie  words  of  the 
Act  have  reached  the  alleged  subject  of  taxation. 
Lord  Wensleydale  said  in  In  re  Micklethivait,  11  Bxch. 
452,  at  p.  456,  '  It  is  a  well-established  rule  that 
the  subject  is  not  to  be  taxed  without  clear  words 
for  that  purpose ;  and  also  that  every  Act  of  Parlia- 
ment must  be  read  according  to  the  natural  con- 
struction of  its  words.' " 

.Now,  what  is  it  that  the  Finanoe  Act,  by  the 
very  words  of  the  Act,  levies  a  duty  upon  P  The 
governing  words  of  the  Act  are  to  be  found  clearly 
set  out  in  sections  1  and  2.  Section  1  enacts  that 
'*  In  the  case  of  every  person  dying  after  the  oom- 
menoement  of  this  part  of  this  Act  there  shall  .  .  . 
be  ievied  and  paid,  upon  the  principal  value  .  .  . 
of  all  property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  such  person,  a  duty 


ctUed  estate  duty."  And  section  2,  sab-seotioa  1, 
follows  up  section  1,  and  enacts  that  "Property 
passing  on  the  death  of  the  deceased  shall  be  deemed 
to  include  the  property  following.'*  What  ihiMU  I 
will  dcttl  with  hereafter.  This  Act,  for  the  first  time, 
imposes  a  duty  upon  all  real  or  personal  property, 
settled  or  not  settled,  which  passes  or  is  deeoied  to 

Sass  upon  death.  The  time  at  which  by  the  Act  the 
uty  is  imposed  is  the  moment  of  death ;  the  property 
upon  which  the  duty  is  imposed  is  the  property 
which  passes  or  is  deemed  to  pass  upon  death.  If  no 
property  passes  or  is  deemed  to  p*i9s  upon  death,  do 
e-tate  duty  is  leviable.  If  it  be  leviable,  then  tbs 
duty  imposed  is  a  duty  upon  the  principal  value  of 
tiie  property  which  passes  or  i^  deemed  to  pMS  upon 
deaUi.  This  is  what  we  decided  iu  Earl  CoM^efi 
case,  ante,  p.  222;  [1898]  I  Q.  B.  355,  thoo^^  in  tiui 
case  we  held  that,  as  the  life  estate  of  the  seoond  Birt 
Oowley  had  been  kept  alive  until  his  death,  and  wm 
then  subsisting,  it  was  property  which  was  deemed  to 
pass  within  section  2,  sub-section  I  (6),  of  the  Ask 
upon  the  death  of  the  second  earl — a  very  differeot 
case  from  the  present.  I  now  come  to  section  2,  sub- 
section I.  It  enacts  that  **  property  passing  on  tii^ 
death  of  the  deceased  shall  be  deemei  to  iiiclnde--(') 
property  of  which  the  deceased  was  at  the  time  of  ik  ' 
death  competent  to  dispose ;  {b)  property  in  which 
the  deceased  or  any  other  person  had  an  interal 
ceasing  ou  the  deUh  of  the  deceased  to  the  exteil 
to  which  a  benefit  accrues  or  arises  by  the  oessor  ol 
such  iutereit."  Trie  present  case  clearly  dues  not  f  Jl 
within  section  2,  sub-section  1  (a),  for  the  owner  si 
the  life  interest  at  the  time  of  her  death  was  ast 
competent  to  dispose  of  it,  for  the  simple  reason  thai 
she  had  absolutely  disposed  of  it  more  than  one  ye«r' 
and  eight  months  before  her  death.  Nor  does  it  fiKj 
within  sub-section  1  (6),  for  the  owntfr  of  the  lifl 
interest  had  already  disposed  of  it  one  year  and  eiglft 
months  before  her  death,  and  had  no  interest 
on  her  death,  nor  had  the  remainderman  any  intsni| 
c  casing  on  her  death,  for  at  the  date  of  the  death 
the  owner  of  the  life  interest,  the  remainderman  ' 
been  absolutely  entitled  to  the  property  for 
than  twenty  months.  This  life  interest  had 
extinguisbea  and  annihilated  long  beforo  the  death 
the  owner  of  the  life  interest,  upon  which  event ' 
that  the  estate  duty  attaches  upon  the  p\ 
which  then  passes.  To  no  extent  whatevor 
benefit  accrue  or  arise  by  oesser  of  the  life 
upon  the  death  of  the  owner  of  that  interest,  either 
her  or  to  the  remainderman,  or  to  any  other  _ 
In  the  faoe,  however,  of  the  clear  words  of  the 
divers  arguments  wero  addressed  to  us  by  ~ 
counsel  for  the  Orown.  It  was  argued  that,  as 
owner  of  the  life  interest  had  had  at  one  time  a 
interest  in  the  property,  it  came  within  sub-aectk 
(6),  but  I  would  point  out  that  this  is  not  so ;  for 
words  are  not  ''had  had,*'  as  the  Orown  ooi  ' 
but,  on  the  contrary  are  *'  had  an  interest 
upon  the  death  of  the  deceased,"  and  are  not 
had  an  interest  which  has  ceased  before 
Take,  for  instance,  the  case  of  a  remainderman  d 
in  the  lifetime  of  the  surrenderor  after  an 
surrender  to  him  of  a  life  interest.  What  daty 
have  to  be  paid  upon  the  property  whioh  pnaoel 
his  death — that  is,  upon  the  death  of  the 
the  remainderman?  It  is  obvious  to  nie  that 
would  have  to  be  paid  upon  the  principal  Taliie  of 
property  whioh  passed  at  the  death  of  the  remau  ' 
man.  And  yet,  if  the  Orown  be  right,  an;>ther 
would  become  payable  upon  the  subseqneat  d^aih^ 
the  owner  of  the  life  interest ;  for,  upon  the  hy  ^ 
thesis  which  the  Orown  contends  for,  the  life  iati 
passes  in  such  circumstances  upon  the  death  of! 
owner  of  ^}\e  life  fntere9t.     This  appears  to  sae 
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submifision  to  be  absurd.  Aoother  argument  put 
forward  by  the  Crown  was  that  sub- section  1  (6) 
deabi  with  settlements,  and  so  it  does,  but  where  in 
this  siib-seotion,  or  indeed  in  any  other  section,  are 
to  be  found  words  showing  that  property  which  is 
non-existent  passes  or  is  deemed  to  pass  upon  death, 
and  is  subject  to  estate  duty  f  Sections  5  and  7  were 
referred  to,  but,  in  my  opinion,  they  show  nothing 
of  the  kind.  Again,  the  Crown  argued  that,  if  its 
oontention  were  not  correct,  after  the  words  **  pro- 
perty in  which  the  deceased  or  any  other  person  "  in 
ftub- section  1  (b)  must  be  added  the  words  **  other 
than  the  remainderman";  for  if  they  are  not 
iniierted  the  words  **  other  person"  embrace  the 
remainderman.  Assume  that  they  do.  How  does 
thin  show  that  the  life  interest  which  has  become 
extinct  by  the  surrender  it  liable  to  estate  duty  P  My 
brother  Chitty  during  the  argument  answered  another 
suggestion  made  on  behalf  the  Crown,  which  was 
that,  if  the  Crown  were  not  right  in  its  contention, 
the  case  of  a  surrender  of  a  life  interest  to  a  remain- 
derman was  the  only  case  in  which  estate  duty  would 
not  btoome  payable  upon  the  death  of  the  owner  of 
the  life  interest.  My  brother  pointed  out  that  this 
was  not  so,  and  he  put  the  case  of  the  cesser  of 
a  life  interest  with  a  gift  over  in  fee  upon  the 
happening  of  an  event  which  had  happened, 
and  the  owner  of  the  life  interest  not  dying  till 
years  afterwards.  Would  estate  duty  become  pay- 
able upon  the  death  of  the  owner  of  the  defunct 
Hfe  interest  ?  I  say  not,  but  upon  the  death 
of  the  owner  in  fee  the  Crown  would  get  the  duty. 
The  real  truth  of  this  case  is  that,  after  the  surrender 
by  the  owner  of  the  life  interest  to  the  remainder- 
ujau,  it  having  taken  place  more  than  twelve  months 
before  the  death  of  such  owner,  her  death,  so  far  as 
estate  duty  in  conceined,  is  a  wholly  immaterial 
matter,  for  her  life  estate  had  then  ceased  to  exist, 
and  nothing  passed  at  her  death :  see  liadcliffe  v. 
Bewts,  40  W.  E.  323,  [1892]  1  Ch.  227.  The 
Attorney- Genera),  to  use  his  o>vu  expression,  stated 
that,  if  we  decided  against  him,  we  should  knock  the 
bottom  out  of  the  Finance  Act,  for  he  argued  that 
our  judgment  would  permit  any  tenant  for  life  upon 
his  death-bed  to  surrender  his  life  estate  to  the 
remainderman  and  thus  defeat  the  duty.  He  argued 
that  section  2,  sub-section  1  (c),  of  the  Finance  Act, 
which  relates  to  gifts  inter  vivos  less  than  twelve 
montiks  before  death,  and  which  incorporates  and 
amends  section  38  of  44  &  45  Vict.  c.  12,  and  section 
11  (1)  of  52  &  53  Yict.  c.  7,  did  not  apply  to  the 
case.  That  section  2,  sub-section  1  (c),  is  a  very 
remarkable  pit-ce  of  legislation  no  one  can  deny,  and 
if  what  the  Attorney -General  says  is  the  effect  of  it 
the  Legislature,  by  the  circuitous  route  it  has 
adopted,  has  obviously  failed  to  carry  out  its  object ; 
but,  if  this  be  so,  all  I  can  say  is,  so  much  the  worse 
for  the  Crown.  The  true  construction  of  this  compo- 
site section  is  wholly  immaterial  to  the  present  case, 
and  I  give  no  opinion  as  to  its  true  construction, 
though  the  argument  upon  it  struck  me  as  remark- 
aUey  coming  as  it  did  from  learned  counsel  for  the 
Crown.  For  the  reasons  above  I  think  the  Crown  is 
wrong,  and  that  Eliza  Beech's  property  in  the  trust 
funds,  which  consisted  of  a  life  interest  therein,  and 
which  came  to  an  end  twenty  months  before  her 
death,  is  not  liable  to  estate  duty  upon  her  death  as 
oontendtd  for  by  the  Crown,  and  that  this  appeal 
must  therefore  be  allowed  with  costs. 

Chitty,  L.J.,  read  the  following  judgment :  I  am 
of  the  same  opinion.  Upon  the  execution  of  the 
deed  of  the  IQth  of  December,  1894,  the  appellant, 
Howard  Beech,  became  absolutely  entitled  in  equity 
IB  possession  to  the  trust  property,  upon  the  prin- 


cipal value  whereof  the  estate  duty  is  claimed  by  the 
information.  The  effect  of  the  deed  was  to  merge  his 
mother's  life  interest  in  the  immediate  reversion  then 
vested  in  him.  The  life  interest  was  finally  extiu'^ 
guished  and  ceased  to  exist.  Thenceforth  he  was  the 
sole  ovnier  of  the  entire  beneficial  interest  in  the 
property.  He  had  all  the  rights  of  a  beneficial 
owner.  He  could  have  sold  or  assigned  the  property 
or  mortgaged  it  or  otherwise  disposed  of  it  as  he 
thought  fit.  He  could  have  required  his  co-trustee 
to  make  it  over  to  himself  or  his  assigns.  The  merger 
of  the  life  interest  was  as  complete  as  it  would  have 
been  if  the  property  had  been  land  and  the  estates 
legal.  All  these  propositions  are  incontrovertible. 
They  are  the  result  of  the  simple  application  of  an 
ordinary  and  well-established  rule  of  equity  to  the 
facts  of  the  case. 

The  groimd  betog  thus  cleared,  the  question, 
as  it  appears  to  me,  is  narrowed  down  to  this 
— Has  the  Finance  Act,  1894,  Part  I.  (the  only 
part  with  which  we  have  to  deal),  kept  alive  the  life 
mterest  of  Mrs.  Beech  for  the  purposes  of  the  Act, 
so  as  to  render  the  property  liable  to  estate  duty  on 
her  death,  notwithstanding  the  merger  F  It  is  un- 
questionably within  the  competence  of  Parliament 
when  imposing  a  tax  to  modify  or  abrogate  for  the 
purposes  of  the  Act  any  rule  of  law  or  equity  which 
otherwise  would  be  applicable  to  the  subject-matter. 
Whether  it  has  done  so  or  not  must  adways  be  a 
question  of  the  true  construction  of  the  particular 
statute  under  consideration.  The  right  and,  indeed, 
the  only  method  of  interpretation  is  to  ascertain  the 
intention  of  the  Legi^tnre  from  the  language  and 
provisions  of  the  Act  itself.  In  construing  a  statute 
regard  must  be  had  to  the  ordinary  rmes  of  law 
applicable  to  the  subject-matter,  and  these  rules 
must  prevail  except  in  so  far  as  the  statute  shows  that 
they  are  to  be  disregarded ;  and  the  burden  of  show- 
ing that  they  are  to  be  disregarded  rests  upon  those 
who  seek  to  maintain  that  proposition.  It  is  incum- 
bent on  the  Crown  when  claiming  the  tax  to  make 
out  affirmatively  that  the  case  falls  within  the  statute. 
The  principles  applicable  to  the  interpretation  of  a 
taxing  Act  are  laid  down  by  the  Lord  Chancellor  in 
the  passage  already  cited.  Tou  must  see  that  the 
tax  is  expressly  imposed;  the  subject  is  not  to  be 
taxed  without  clear  words,  and  the  Act,  like  every 
other  Act,  must  be  read  according  to  the  natural  con- 
struction of  the  words. 

In  construing  this  particular  Act  I  am  unable 
to  derive  any  assistance  from  the  authorities  or 
the  dicta  on  the  Succession  Duty  Act.  The  two 
Acts  are  framed  on  entirely  different  lines.  The 
scheme  of  the  Finance  Act,  Part  I.,  is  to  be 
found  in  section  1,  which  is  more  fully  developed  and 
explained  in  the  subsequent  sections,  the  most  impor- 
tant of  which  for  the  present  purposes  is  section  2. 
The  effect  of  these  two  sections  is  to  impose  the  tax 
on  property  which  passes  or  is  deemed  to  pass  on 
death.  Stated  simply,  but  with  sufficient  accuracy 
for  the  present  purposes,  section  1  runs  thus :  In  the 
cise  of  every  person  dying  after  the  1st  of  August, 
1894,  there  phiall  be  levied  and  paid  upon  the  princi- 
pal value  of  all  property,  real  or  personal,  settied  or 
not  settled,  which  passes  on  the  death  of  such  person 
a  duty  called  estate  duty  at  the  graduated  rates  after 
mentioned.  For  the  duty  to  attach  under  this 
section  it  is  essential  that  there  be  a  passing  of 
property  on  the  death  of  the  person  so  dyins.  In  my 
judgment  it  is  clear  that  this  case  does  not  fall  within 
the  section.  No  property  passed  on  Mrs.  Beech's 
death.  Her  life  interest  had  passed  more  than  a  year 
before  she  died.  The  property  remained  unaffected 
by  her  death.  If  the  appellant,  Howard  Beeoh,  had 
died  in  her  lifetime  the  propeity  would  have  passed 
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on  his  death,  and  the  duty  would  have  been  leviable* 
The  fact  that  she  was  then  alive  would  have  been 
wholly  immaterial.  Her  subsequent  death  would 
have  been  eii^ually  immaterial.  Tet  to  be  consistent 
on  this  section,  it  must  be  said  for  the  Crown  that  a 
new  or  further  duty  would  have  been  payable  on  her 
subsequent  death.  The  claim  for  the  duty  is  rested 
substantially  on  section  2.  I  pass  over  sub-section 
1  (a),  which  has  already  been  sufficiently  dealt  with  by 
Smith,  L.J.,  and  go  to  sub-section  1  (&).  The  e£Eect 
of  it  is  as  follows :  Property  passinff  on  the  death  of 
the  deceased  shall  be  deemed  to  in<uude  property  in 
which  the  deceased  or  any  other  person  had  an  interest 
ceasing  on  the  death  of  the  deceased  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  the  cesser  of  such 
interest.  Mrs.  Beech  had  formerly  a  life  interest  in 
the  property,  but  it  had  ceased  more  than  a 
year  before  her  death.  The  words  are  **  ceasing  on 
the  death  of  the  deceased.*'  They  import,  according 
to  their  grammatical  and  natural  meaning,  that  the 
interest  ceases  presently  on  the  death.  The  argument 
for  the  Crown  alters  the  words.  It  attempts  to  read 
the  words  as  if  they  included  the  case  of  having 
previously  had  an  interest  which  had  ceased  before 
the  death.  In  my  opinion  the  interest  which  ceases 
must  be  an  interest  which  ceases  on  the  death.  I 
agree  with  what  Bigby,  L.J.,  said  in  Earl  Gowley^a 
case,  ante,  p.  222  at  p.  227,  [1898]  1  Q.  B.  355,  at  p. 
375.  Where  the  interest  is  a  life  interest  it  need  not 
be  a  life  interest  in  the  deceased ;  the  deceased  may 
have  been  merely  a  cestui  que  vie,  the  beneficial 
interest  being  vested  in  some  other  person.  The 
sub-section  is  not  confined  to  life  interests,  it  would 
embrace  any  other  case  of  an  interest  ceasing  on  the 
death.  But,  confining  myself  for  the  moment  and 
for  the  sake  of  clearness  to  a  life  interest,  it  appears 
to  me  that  the  argument  for  the  Crown  requires  the 
insertion  of  words  to  the  e£fect  that  a  life  interest  for 
the  purpose  of  the  sub-section  shall  be  deemed  to 
continue  down  to  the  death  of  the  deceased  notwith- 
standing it  has  been  previously  determined  by 
merger.  ^  I  cannot  find  any  such  words,  nor  words 
from  which  any  such  implication  can  be  reasonably 
said  to  arise.  Certainly  there  are  no  clear  words  to 
that  effect.  During  the  argument  I  put  a  case  to  the 
counsel  for  the  Crown,  on  which  I  received  no  clear 
or  satisfactory  answer.  Supposing  a  life  interest  is 
limited  to  a  man  for  his  life  subject  to  a  condition  of 
cesser  if  he  shall  attempt  to  alien,  and  he  does 
attempt  to  alien,  whereby  his  life  interest  ceases  on 
that  attempt,  or  supposing  property  to  be  limited  to 
a  widow  subject  to  a  provisiou  that  if  she  marries 
again  her  interest  will  cease,  and  she  does  marry 
again,  whereby  her  life  interest  ceases  on  her  second 
marriage,  do  these  cases  fall  within  the  sub-section  P 
In  my  opinion  they  clearly  would  not.  Much  was 
said  upon  opening  the  door  to  evasion.  Would  these 
be  cases  of  evasion?  Certainly  not.  Indeed,  the 
whole  argument  on  evasion  of  the  Act  is  fallacious. 
The  case  either  falls  within  the  Act  or  it  does  not. 
If  it  does  not,  there  is  no  such  thing  as  an  evasion. 
If  a  tax  is  imposed  on  usin^  a  crest  or  coat  of  arms 
and  a  man  who  has  previously  used  them  ceases  to 
use  them  in  order  to  be  free  from  the  tax,  there  is  no 
evasion  of  the  Act  in  any  sense  of  the  term  legiti- 
mately used.  I  now  ask.  What  is  the  difference 
between  the  two  hypothetical  cases  I  have  put  and 
the  case  before  us  ?  I  can  see  none.  In  the  case 
before  us  the  general  law  of  merger  whereby  the 
life  interest  ceased  was  brought  into  operation 
by  the  lawful  act  of  the  parties.  In  the  hypothetical 
cases  the  life  interests  cease  by  the  acts  of  the 
parties  bringing  into  operation  a  limitation  of  cesser 
to  which  the  law  fives  effect.  Turning  back  to  the 
Btib-section,  I  will  deal  briefly  with  the  words  **or 


any  other  person,"  on  which  g^eat  stress  wsalaidin 
the  argument  for  the  Crown.  They  carry  theoaae 
of  the  deceased  being  a  mere  cestui  que  vie,  Reitnct- 
ing  myself  again  to  the  case  of  a  Ufe  interest,  bat 
merely  for  the  sake  of  clearness,  they  inclade  a  life 
interest  originally  vested  in  the  deceased,  which  has 
been  assigned  or  transferred  to  some  other  penon, 
and  is  stul  subsisting  at  the  death.  They  would 
include  other  like  cases,  but  they  do  not  apply  where 
the  interest  has  ceased  before  the  death.  The  wordi 
remaining  to  be  considered  are  "  to  the  extent  to 
which  a  benefit  aocrues  or  arises  on  the  death  of  the 
deceased."  They  were  dealt  with  by  the  court  is 
Cowley*8  case,  and  more  particularly  by  Bigby,  LJ. 
I  agree  with  what  he  said  in  his  judgment,  asfa,  p. 
228,  [1898]  1  Q.  B.,  at  pp.  376,  377.  He  saidthst 
the  words  did  not  involve  any  departure  from  the 
principle  that  the  Act  takes  no  notice  of  sacoewooi, 
and  that  they  "  only  limit  the  operation  of  the  woid  : 
'  ceasing '  by  confining  it  to  cases  where  somethiiig : 
passes  and  to  the  extent  to  which  anything  doei 
pass."  And  again,  *'they  are  there  used  . 
as  a  measure  of  the  extent  to  which  the  property  k  I 
which  the  interest  ceases  is  to  be  deemed  to  pea, 
and  section  7,  sub-section  7,  only  shows  the  wsy  of 
applying  that  measure."  He  afterwards  deiU  wift 
section  7.  I  think  it  unneoessary  to  add  aoythiog  os 
that  section. 

In  support  of  their  main  contention  oonosel  fat 
the   appellcmts  referred    to  sub-section  1  (e),  anl 
contended    that,    if    the   merger   had   taken  plMi 
within  a  year  before  Mrs.   Beech's  death,  the  gik 
of  her  life  interest  would   have  brought  the  OM 
within  the  Act.     In  my  opinion  their  main  ooatea- 
tion  did  not  require  this  support.     For  the  Gro«% 
however,  it  was  contended  that  a  gift  of  the  fife 
interest  would  not  have  fallen  vdtbin  the  rew^oC 
the  statutes  mentioned  in  this  complicated 
Legislation  by  reference  to  other  statutes  which  ■• 
at  the  same  time  altered  by  the  enactiDg  statute  is  a 
risky  method,  and  sometimes  fails  in  aooompliihim 
the  object  in  view.    I  will  assume  that  ooonsel  far 
the  Crown  are  right  in  their  contention,  b«tt  withod; 
expressing  any  opinion  one  way  or  the  other  on  Ih 
point.     On  this  assumption  the  result  is  tim^j  tiia 
The  Legislature  contemplated  that  reooarse  would  hi 
had  to  methods  of  attempting  to  esoape  from  thi 
tax,   and    closed  the    door  against   some  of  ttsA 
attempts,  but  left  it  open  where  there  was  a  gift  oft 
life  interest  in  the  deceased  made  more  than  twehl 
months  before  the  death.    In  other  words,  the  Lop*" 
lature  (whether  intentionally  or  not  it  is  beyood 
province  to  inquire)  has  failed  or  omitted  to  hit  t 
particular  case.    I  have  dealt  only  with  tiie 
points  argued    for  the    Crown.     There  were 
further  points  raised,  but  in  my  opinion  Uiey  do 
affect  the  real  question,  and  with  all  due  reepeci  t 
the  coimsel  who  raised  them  I  think  it  nnneoeH^ 
to  notice  them  in  detail.    In  the  judgments  delinn 
in  the  Divisional  Court  some  observationfl  were  mi 
on  conveyancers  and  the  rules  of  oonveyaociDg.  ^ 
am  unable  to  see  the  bearing  of  those  ooservsiiail 
Conveyancers  did  not  invent  the  roles  of  m 
either  at  law  or  in  equity,  nor  are  th^  re^on 
for   them.    Their    function    is    to    nndezstsod  tl^ 
doctrine  of  merger  and  to  apply  it  practically  whtf 
it  is  applicable. 

Collins,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  defendants,  IF.  Cctrpenier  ^  Smk 

Solicitor     for    the    Crown,    Solicitor   of    U^ 
Revenue. 
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High  Coitbt. 


In  bb  Atkinson  (Dbobasbd). 


HlQH  Ck)T7BT. 


il^igt)  ^^M  of  ilujsucc. 


Chan.  Div.  l 
Stirling,  J.  ) 


March  31. 


In  re  ATKINSON  (Decbased). 
WaIaLbb  v.  Atkinson,  (a.) 

Harried  woman  —  TestatMnitiry  capacity —  Assent  by 
husband  to  will —  Practice  of  Probate  Division, 

A  married  woman,  who  died  in  1892,  and  who  had 
90 power  of  dispiwition  by  will^  exctpt  with  the  assent  of 
ktr  husbattd,  bequeathed  all  her  prtfperty  to  her  husband, 
mhject  to  the  payment  of  a  legacy  of  £10,000,  and 
appointed  him  sole  executor.  The  husband  proved  the 
toUl  generally  in  accordance  with  the  ordinary  practice 
of  the  Probate  Division, 

Heldt  that,  as  jrobuie  of  a  married  woman* s  will  is 
Mw  graniefl  otdy  in  general  terms,  the  husband  had  not 
uUtpped  himself  from  saying  that  he  had  wtt  assented  to 
the  dispositions  therein  contained. 

This  was  an  origin  atingsnmmons  issned  by  the  plain- 
aSs  against  the  defendant  James  Beaumont  Atkinson, 
SB  the  executor  of  the  will  of  the  above-named  Amelia 
Atkinson  asking  for  payment  to  the  plaintiffs  of 
the  legacy  of  £10,000  bequeathed  by  the  will  of  the 
nd  testatrix  to  the  next-of-kin  of  Lavina  Waller 
acoording  to  the  statutes  for  the  distribution  of  the 
personsl  estate  of  int«*8tatee  living  at.  the  death  of  the 
testatrix  and  for  consequential  relief. 

The  facts  are  fully  stated  in  the  judgment  of 
Stirling,  J. 

JiHkold  (Butcher,  Q,C„  with  him),  for  the  appli- 
euits.— We  a^k  fur  payment  of  this  legacy  on  the 
footing  that  the  husband  has  actsenttd  t  •  the  will : 
Kg  parte  Fane,  16  Sim.  406.  The  decision  in  In  tht 
Goods  of  Price,  So  W.  K.  596,  12  P.  D.  137,  and  the 
Probata  rules  of  the  29th  of  March.  1887,  do  not 
ahar  any  rule  of  law,  but  merely  a  rule  of  practice  in 
that  court.  The  husband  has  ni  t  in  any  way  denied 
that  the  will  was  made  with  Lis  assent,  and  we 
submit  that,  having  proved  it  generally  he  cannot 
BOW  be  heard  to  say  that  he  has  not  assented  :  Smart 
V.  Tranter,  38  W.  R.  630,  43  Ch.  D.  587. 

Jenkins,  Q.C.,  and  Stewart  Smith,  for  the  respon- 
dent.— ^We  admit  that  under  th**  old  law  a  husband 
who  had  proved  generally  could  not  afterwards  say 
that  he  had  not  assented,  but  t^is  was  so  becansB  he 
Boold  by  taking  administration  coeterorum  have 
■voided  recognizing  the  will  in  any  way.  Now,  how- 
ever, a  husband  has  no  alternative,  but  if  he 
idmiDiaters  at  all  must  prove  generally.  He  ought 
sot,  therefore,  now  to  be  deemed  to  have  assented 
Arrely  because  he  has  proved  generally. 

[Stibijno,  J.,  refer^  to  /n  re  E,  A,  Homfray,  12 
P.  D.  p.  138,  n.]  No  inference  can  now  be  drawn 
hnn  the  husband  proving  his  wife's  will. 

Methold  replied. 

SlXBJLiNO,  J.— 'The  question  which  I  have  to  con- 
ider  on  this  summons,  which  in  form  is  simply  for 
he  pmTmentof  a  legacy  of  £10.000  bequeathed  by 
be  wiU  of  a  lady,  is  whether  the  husband  of  that 
sdy  who  survived  her  has,  by  proving  her  will  and 
a^ng  certain  other  steps,  assented  to  the  will  as  a 
Sapontion  of  property  of  which  his  wife  had  no 
ower  to  dispose. 

The  will  bears  date  the  6th  of  May,  1880,  and 
hereby  the  testatrix  gave  all  the  personal  estate  of 
rbicb,   by  virtue  of  any  power  or  authority,  or  of 

(a,)  Reported  by  W.  Soott  Thompson,  Esq.,  Bar- 
rister-at- Law. 


any  separate  right  of  property,  or  otherwise  howso- 
ever, she  was  competent  to  dispose  (including  her 
portion  or  fortune  and  other  interest  (if  any)  under 
the  will  of  her  late  father,  James  Shaw  Taylor)  unto 
her  husband,  Joseph  Beaumont  Atkinson,  for  his  own 
absolute  use  and  benefit,  subject  nevertheless  to  the 
payment  thereout  of  the  pecuniary  legacy  therein- 
aft<^r  bequeathed  by  that  her  will,  and  also  of  any 
legacies  bequeathed  by  her  by  any  codicil  to  that  her 
wSl,  together  with  the  expenses  (but  not  including 
legacy  duty)  incident  to  the  discharge  of  fuch 
legacies.  Ajid  she  thereby  bequeathed  to  Lavina 
Waller  the  sum  of  £10,000  in  manner  therein  men- 
tiuned ;  but,  if  the  said  Lavina  Waller  should  die  in 
the  testatrix's  lifetime,  she  gave  the  same  legacy  or 
sum  of  £10,000  to  such  person  or  persons  as,  at  the 
time  of  her  (the  testatrix's)  decease,  would  be  her 
(Lavina  Waller's)  next-of-kin,  and  entitled  to  her 
personal  estate  under  the  statutes  for  the  distribution 
of  the  personal  estate  of  intestates,  if  she  had  died 
immediately  after  her  (the  testatrix's)  decease.  And 
the  said  testatrix  thereby  appointed  her  said  husband 
sole  executor  of  that  her  will.  The  testatrix  died  in 
February,  1892,  and  the  will  was  proved  in  accord- 
ance with  the  tiien  practice  of  the  Probate  Court  in 
the  May  foUowing. 

At  the  time  of  the  death  of  the  lady  there  was  pend- 
ing a  litigation  in  the  State  of  New  York  with  refer- 
c  nee  to  the  estate  of  John  Shaw  Taylor  mentioned  in  the 
vwiU.  J.  S.  Taylor  was  an  Englishman,  but  he  had  con- 
siderable property  in  the  United  States.  One  of  hia 
executors  was  resident  in  New  York,  and  he  had 
instituted  a  suit  there  for  the  purpose  of  having  the 
estate  within  the  control  of  the  New  York  court 
administered  by  that  court.  To  that  litigation  the 
next-of-kin  of  Lavina  Waller  mentioned  in  the  said 
will,  and  who  had  died  in  the  lifetime  of  the  testatrix, 
were  parties,  and  to  it  Mr.  Atkinson,  the  husband, 
became  a  party,  and  in  the  course  of  that  litigation  he 
put  in  an  answer  which  is  relied  upon  as  showing  his 
assent  to  the  disposition  made  by  the  will.  After  an 
adverse  decision  in  the  court  of  first  instance,  it  was 
held  on  appeal  that  Mrs.  Atkinson  had  no  power  of 
disposition  over  the  property  which  came  to  her  from 
J.  S.  Taylor,  and  that  it  could  not  be  disposed  of  by 
will  without  the  assent  of  her  husband.  The  question 
is.  Has  Mr.  Atkinson  assented  to  the  din>osition  con* 
tained  in  the  will  so  as  to  bind  himselx  against  the 
legatees  P 

Under  the  practice  which  formerly  prevailed 
in  the  Probate  Court  with  reference  to  the  wills 
of  married  women  it  was  necessary  that  two  grants 
should  be  made :  first  of  all,  to  the  executor  named 
in  the  will  probate  was  granted,  limited,  not  only 
« to  such  property  as  the  testatrix  had  a  right  to  dis- 
pose "  of,  but  also  **  to  such  property  as  she  has  dis- 
posed of  by  her  will";  and,  secondly,  a  grant  of 
administration  coeterorum  was  made  to  the  husband. 
After  the  passing  of  the  Married  Women's  Property 
Act,  1882,  this  practice  was  found  to  be  inconvenient, 
and  accordingly  in  the  year  1887  a  change  was  made 
in  the  practice,  first  of  aU  by  a  decision  of  Butt,  J., 
in  the  case  In  the  Goods  of  Price,  35  W.  E.  596, 12  P.  D. 
137,  and  subsi  quently  by  a  rule  passed  on  the  29th  of 
March,  1887,  which  runs  as  follows :  [His  lordship  read 
this  rule.]  In  a  note  to  the  report  of  In  re  Price,  in  1 2 
P.  D.  at  p.  138,  it  is  stated  that  on  the  17th  of  May, 
1887,  in  In  the  Goods  of  Elizabeth  Ann  Homfray,  a 
married  woman  who  died  before  the  passing  of  the 
Married  Women's  Property  Act,  1882,  on  the  9th  of 
May,  1880,  leaving  a  will  and  two  codicils  executed 
under  a  power  but  disposing  of  property  not  included 
in  the  power,  Searle  moved  for  a  grant  limited  in 
the  old  form  to  the  personal  estate  which  she  had  a 
right  to  dispone  of  by  will;  but  the  court  held  that 
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under  the  newr  rules  the  grant  could  no  longer  be 
limited,  but  must  be  in  a  general  form. 

I  have  made  inquiries  as  to  what  the  practice  of  the 
Court  of  Probate  is  and  I  am  informed  that  that 
decision  is  considered  binding  on  the  court,  and  that 
the  court  requires  the  executor  to  take  administration 
in  the  general  form.  The  question  then  is.  Does  the 
probate  of  this  will  by  the  husband  operate  as  an 
assent  by  himP  Under  the  old  law  it  was,  I 
think,  settled  that  it  did  so  operate.  Ex  parte 
Fane  is  an  authority  to  that  ^rect,  and  it  is,  I 
think,  reasonably  clear  that  that  case  was  well 
decided  because  there  the  husband,  having  the 
choice  either  of  having  the  will  proved  so  far  as 
it  was  an  effectual  disposition  of  his  wife's  property, 
or  of  taking  a  grant  cceterorum,  chose  to  prove  the 
will  generally,  and  it  might  very  well  be  that  that 
was  an  assent  to  the  will  generally. 

It  has  been  held  by  the  Court  of  Appeal  in  Smart 
V.  Tranter  that  the  new  rule  does  not  affect  the  rights 
of  parties  to  property,  but  that  it  is  a  mere  matter 
of  machinery. 

Under  the  present  practice  the  husband,  being 
obliged  to  take  out  probate  in  this  form  or  else 
renounce  it  altogether,  ought  he  to  be  deemed  to 
have  assented  merely  by  reason  of  his  having  so  taken 
it  ?  I  think  the  husband  ought  not  to  be  so  bound  ; 
to  hold  so  would  in  many  cases  work  great  hardship. 
In  the  present  case  it  would  be  peculiarly  hard, 
because  the  legatees  were  taldne  up  an  entirely 
hostile  position  against  the  husband. 

It  seems  to  me,  therefore,  that  this  probate  ought 
not  to  be  deemed  to  be  an  assent  by  the  husband  to 
the  disposition  b^  the  wife  of  property  which  she 
had  no  power  to  dispose  of. 

But  reliance  is  also  placed  on  what  was  done  bv  the 
husband  in  the  American  litigation.  [His  lordship 
then  dealt  with  the  evidence  as  to  this  point,  and 
came  to  the  conclusion  that  nothing  the  husband  had 
done  in  the  American  proceedings  amounted  to  such 
an  assent,  and  continued :]  I  come  therefore  to  the 
conclusion  that  Mr.  Atkinson  has  not  assented  to  this 
disposition,  and  the  application  must  be  dismissed. 

Solicitors,  Learoydt  James,  A  Mellor,  for  Learoyd  A 
Co,f  Huddersfield ;  Buek,  Mtllor,  &  Morris,  for  Sale, 
Seddon,  &  Co,,  Manchester. 


Chan.  Div.    I  a,.^i  o 

Kekewich,  J.  f  ^P"^  2. 

In  re  Sbble. 
Gregory  v.  Sbrle.  (a.) 

Landlord  and  tenant — Breaches  of  covenant — Sufficiency 
of  notice  to  repair — Be- entry — Continuing  breach — 
Damages  — Conveyancing  Act,  1881  (44  <fe  46  Vict.  c. 
41),  «.  14  (1). 

A  notice  given  by  a  lessor  to  a  lessee  in  respect  of 
breaches  of  covenant,  **  thai  you  have  not  kept  the  said 
premises  well  and  sufficiently  repaired,  and  the  party  and 
cither  walls  thereof, '^^  is  not  sufficiently  definite  ;  and  even 
assuming  thai  other  parts  of  the  notice  sufficiently  specify 
other  breaches,  the  notice  is  invalidated  by  that  part  of 
it  which  is  insufficient,  and  a  daim  to  enforce  a  right  of 
re-efitry  will  therefore  fail. 

A  notice  requiring  a  lessee  to  repair  **  within  one 
month,  or  a  reasonable  time  thereafter,"  when  the  lease 
itself  allows  three  months,  is  good  within  the  Convey ^ 
ancivg  Act,  1881,  «.  14  (1). 

A  breach  of  covenant  is  not  the  less  a  continuing  breach 

(a.)  Reported  by  C.  C.  Hknsley,  Esq.,  Barrister- 
at-Law. 


because  the  premises  have  been  demolished,  and,  apart 
from  the  question  of  notice,  will  entitle  a  lessor  (o 
damages  up  to  the  time  of  demolition. 

By  an  indenture  of  lease  dated  the  31st  of  October, 
1876,  Mary  Ann  Kenies  Harding  demised  to  Thomu 
John  Serle  certain  premises  at  10,  WeUclose-sqnare, 
in  the  oountv  of  Middlesex,  for  the  term  of  forty-one 
years  from  the  29th  of  September,  1876,  at  a  yeidj 
rent  of  £19  Ids.  8d. 

The  lease  contained  the  following  covenant  to 
repair  by  Thomas  John  Serle,  his  heirs,  exeeaton, 
administrators,  and  assigns :  *'  And  shall  and  will  at 
all  times  during  the  said  term  well  and  sufficientif 
repair,  uphold,  sustain,  support,  &a,  and  keep  tlie 
said  messuages,  &c.,  and  all  improvements  and  addi- 
tions thereto,  and  all  and  every  party  and  other  walls, 
posts,  &o.,  and  other  appurtenanoes,  &c.,  with  sH 
needful  and  necessary  reparations,  &c.,  where,  wheo, 
and  so  often  as  occasion  shall  require.  And  the  sud 
messuage,  with  the  appurtenances,  &c.,  h<seby 
demised  with  all  improvements  thereto  in  all  re^ecti 
so  well  and  so  sufficiently  repaired,  maintained,  ftc, 
and  kept,  shall  and  will  at  the  ex|nration  or  othm 
sooner  determination  of  the  said  term  hereby  demised, 
leave,  surrender,  and  yield  up  to  the  said  M.  A.  K. 
Harding,  her  heirs  or  assigns,  together  with  aU  tbe 
several  stoves,  &o.,  and  o&er  fixtures,  &c.,  fasteoed 
to  the  said  demised  premises,  reascxiable  wear  and 
tear  to  the  said  fixtures  excepted.  And  alao  shall 
and  will  in  every  third  year  of  the  said  term,  tc, 
paint  or  cause  to  be  painted  all  the  outside  wood  sod 
ironwork  belonging  to  the  said  premises  with  two 
coats  of  good  paint,  &c.,  and  also  shall  and  vill 
within  the  first  seven  years  of  the  said  term,  and  also 
within  every  subsequent  seven  years  thereof  paint  to 
like  manner  and  whiten  and  colour  all  the  internal 
parts  of  the  said  premises  where  usually  painted, 
whitened,  and  coloured  with  proper  oil  coloois  and 
other  materials." 

The  lease  contained  a  power  for  the  lessor  at 
reasonable  times  to  enter  upon  the  premises  and 
examine  their  state,  and  give  or  leave  notice  to  tbe 
lessee  to  repair  within  three  calendar  months,  and  tbe 
lessee  covenanted  to  repair  accordingly. 

The  lease  also  contained  a  proviso  that  if  the  jearlj 
rent  or  any  part  thereof  should  be  in  arrear  for 
twenty-eight  days,  or  in  case  Serle  should  f«ai  to 
perform  any  of  the  covenants  and  agreements  therein, 
it  should  be  lawful  for  the  lessor,  her  heirs  and 
assigns  to  re-enter  the  premises. 

On  the  11th  of  August,  1893,  the  soltciton  d 
Frances  Louisa  Itter,  in  whom  the  reversion  of  the 
premises  expectant  on  the  lease  was  vested,  served 
upon  the  executors  or  adaunistrators  of  Thomas  Joba 
Serle,  deceased,  the  following  notice :  '*  We  hereby 
give  you  notice  that  you  have  committed  breaches  of 
the  covenants  contained  in  the  said  lease—first,  that 
you  have  not  kept  the  said  premises  well  and  soiB- 
ciently  repaired,  and  the  party  and  other  waUt 
thereof;  secondly,  that  you  have  not  painted  tbe 
outside  wood  and  iron  work  in  every  third  yesr  of 
the  said  term;  thirdly,  that  you  have  not  witbm 
each  seven  years  of  such  term  painted  and  whitened 
all  the  internal  parts  of  tbe  said  premiaea  when 
usually  painted  and  whitewashed.  Now  we  do 
hereby  require  you  to  remedy  the  said  breaches  ol 
covenant,  and  to  make  fair  and  reasonable  com- 
pensation for  the  said  breaches  of  covenant.  And 
we  hereby  give  you  notice  that  unless  within  oas 
month  or  a  reasonable  time  thereafter  yon  remedy 
the  said  breaches  and  make  reasonable  oompenaatioB 
in  money  for  the  said  breaches  to  her  satisfabtioa  tbe 
said  Frances  Louisa  Itter  will  commeooe  sa 
action.    .    .    ." 
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This  notice  was  served  in  pursiuuiGe  of  section  14 
(1)  of  the  ConveyanciDg  Act,  1881,  which  provides 
that  '*  a  right  of  re-entry  or  forfeiture  under  any 
proviso  or  stipulation  in  a  lease  shall  not  he  enforce- 
able hy  action  or  otherwise  unless  and  until  the 
lessor  serves  on  the  lessee  a  notice  specifying  the 
partioolar  hreach  complained  of,  and  if  the  breach  is 
espable  of  remedy,  requiring  the  lessee  to  remedy  the 
breach,  and,  in  any  case,  requiring  the  lessee  to  make 
compensation  in  money  for  tke  breach  and  the  lessee 
fails,  within  a  leasonable  time  thereafter  to  remedy 
the  breach  if  it  is  capable  of  remedy  and  to  make 
reasonable  compensation  in  money  to  the  satisfaction 
of  the  lessor  for  the  breach." 

Frances  Itter  rec*'ived  rent  for  the  premises  after 
the  date  of  the  above  notice,  which  was  not  however 
complied  with,  and  in  October,  1893,  the  whole  of 
the  buildings  comprised  in  the  lease  were  condemned 
by  the  London  County  Council  under  the  Metro- 
{lolitan  Building  Acts  and  completely  demolished.  It 
sppeand  that  at  the  time  of  the  granting  of  the 
lease  the  premises  were  more  than  200  years  old  and 
veiy  dilapidated. 

nils  was  a  summons  in  an  action  for  the  adminis- 
tration of  the  estate  of  the  lessee,  Thomas  John 
Serle,  deceased,  taken  out  by  Frances  Louisa  itter, 
asking  for  liberty  to  establish  her  claim  in  respect  of 
damages  for  dilapidations  and  breach  of  covenant  to 
repair  contained  in  the  above- mentioned  lease  upon  the 
estate  of  the  deceased  and  for  possession  of  the 
premises  on  forfeiture  for  breach  of  covenant. 

IVarrinffton,  Q,  C ,  and  //.  G,  Turrilly  for  the  applicant 
Louisa  Frances  Itter. — The  measure  of  the  damages 
to  which  we  are  entitled  is  the  cost  of  repairing  the 
premises  as  required  by  the  covenant :  Payne  v. 
Haine,  16  M.  &  W.  541 ;  Froud/oot  v.  Hart,  38  W.  E. 
730.  25  Q.  B.  D.  42 ;  Yates  v.  Damter,  11  Exch.  15, 
4W.  E.  Dig.  178;  Joyntr  v.  Weeks,  39  W.  R.  683, 
[1891  j  2  Q.  B.  31  ;  Penton  v.  Barnett,  ante,  p.  33, 
ri898j  1  Q.  B.  276.  The  case  of  Lister  v.  Lane,  41 
W.  K.  626,  [1893]  2  Q.  B.  212,  is  distinguishable, 
as  there  the  construction  of  the  house  was  faulty. 
The  notioe  is  sufficient,  at  all  events,  so  far  as  the 
seoond  and  third  parts  of  it.  One  month  is  a 
^  zeuonable  time "  to  give  within  which  to  repair 
■ooording  to  the  Conveyancing  Act,  1881,  s.  14  (1). 

Benshaw,  Q.C,  and  IT.  Z.  Richards,  for  the 
adminiatrators  of  the  lessee. — The  notice  is  too 
general  and  is  therefore  bad.  The  covenant  in  the 
leaae  allowed  three  months  in  which  to  repair, 
whveaa  the  notice  requires  the  repairs  to  be  done  in 
one.  Section  14  (1)  of  the  Conveyancing  Act  must 
be  strictly  constru^  and  in  favour  of  the  lessee : 
FiHcherir.  Nokes,  45  W.  R.  471,  [1897]  1  Ch.  271. 
Ihe  applicant  cannot  maintain  an  action  on  the 
nvenaot,  and  is  not  therefore  entitled  to  possession. 
Cbe  damages  are  merely  nominal.  This  was  an  old 
icmae  when  demised,  and  was  palled  down  within 
Vfenteea  years  afterwards.  Its  structural  oondi- 
ion  when  demised  must  have  been  wretched.  The 
ovenant  does  not  cover  structural  repairs.  The 
toeipt  of  rent  was  a  waiver,  for  this  cannot  be  said  to 
•  a  case  of  continuing  breach  since  the  premises  have 
een  demolished :  Lister  v.  Lane, 

Kkkbwich,  J. — The  point  arising  on  the  notice  is 
o  doubt  one  of  considerable  importance.  I  have  the 
nastanGe  in  determining  it  of  the  decision  of  North, 
•,  in  the  case  of  Fletcher  v.  Nokes,  The  notice  by 
be  leeeor  to  the  lessee  commences  as  follows,  **  We 
Keby  giTe  you  notice  that  you  have  committed 
raichee  of  the  covenants  contained  in  the  said  lease ; 
rety  tliat  jou  have  not  kept  the  said  premises  well  i 
ad  sufficiently  repaired,  and  the  party  and  other  { 


walls  thereof."      That  is  by  far  the  most  important 

fart  of  the  notice.  "  Secondly  **  and  **  thirdly.'* 
His  lordship  read  those  parts  of  the  notice  above  set 
out,  and  continued :]  Those  second  and  third  parts 
of  the  notice  seem  to  me  at  aoy  rate  on  the  face  of 
them  to  be  sufficiently  specific  as  at  present  advised, 
acd  the  decision  of  North,  J.,  in  Fletcher  v.  Nokes 
points  in  the  same  direction.  It  is  not  necessary  to 
say  that  the  notice  should  specify  any  particular  part 
of  the  outside  or  inside,  or  that  it  should  point  oat 
any  particular  wall.  There  might  be  some  question 
as  to  ''in  every  third  year,"  and  **in  every  subse- 
quent seven  years  " — namely,  whether  after  a  lease 
has  been  running  for  some  time  a  particular  period 
of  three  or  seven  years  ought  to  be  specified.  I  am  not 
quite  satisfied,  on  the  authority  of  Fletcher  v.  Nokes, 
that  that  is  sufficiently  definite ;  bat  for  the  present 
purpose  I  will  assume  that  it  i**.  I  have,  bedides  the 
decision  of  North,  J.,  some  useful  observations  ot 
Collins.  L.J.,  in  the  case  of  Penton  v.  Harnett,  where 
he  says  :  **I  thiok,  however,  that  we  ought  to  construe 
the  words  '  particular  breach '  in  the  section  according 
to  the  obvious  intention  of  the  Legislature,  which  was 
that  the  tenant  should  be  iuformed  of  the  particular 
condition  of  the  premises  which  he  was  required  to 
remedy.  The  expression  '  breach  '  means  ihe  neglect 
to  deal  with  the  condition  of  the  premises  so  pointed 
out,  and  not  merely  failure  to  comply  with  the  cove- 
nants of  the  lease.  The  common  sense  of  the  matter 
is  that  the  tenant  is  to  have  fall  notice  of  what  he  is 
required  to  do."  That  is  entirely  in  accordance  with 
the  principle  laid  down  by  North,  J.,  in  the  case  of 
Fletcher  v.  Nokes,  where  he  says :  **  I  do  not  mean 
that  the  landlord  need  go  through  every  room  in  a 
house  and  point  out  every  defect.  But  the  notice 
ought  to  be  so  distinct  as  to  direct  the  attention  of 
the  tenant  to  the  particular  things  of  which  the  land- 
lord complains."  Then  he  gives  the  reason :  '*  So 
that  the  tenant  may  have  an  opportunity  of  remedy- 
ing them  before  an  action  to  enforce  a  forfeiture  of 
the  lease  is  brought  against  him." 

The  first  part  of  this  notice  offends  against  the  rule 
laid  down  by  Collins,  L.J.,  and  North,  J.  Then  Mr. 
WaiTington  says,  **  I  have  given  two  other  notices 
and  those  are  good.  They  specify  distinct  breaches." 
It  may  be  that  the  breaches  there  are  sufficiently 
specified,  but  having  regard  to  the  decisions  of 
Collins,  L.J.,  and  North,  J.,  the  tenant  has  not  had 
an  opportunity  given  him  of  considering  all  that  he 
has  to  do  to  avoid  forfeiture.  I  do  not  think  it  is 
enough  for  the  landlord  in  effect  to  say  to  the  tenant 
"at  all  events  you  must  do  this."  That  is 
not  sufficient  information.  The  tenant  is  entitled 
to  look  at  the  matter  in  this  way,  **  suppose 
I  do  some  painting  and  whitewashing,  yet  I  still 
have  the  other  breaches,  that  I  have  not  kept  the 
premises  well  and  sufficiently  repaired,  which  are 
much  more  serious.  After  doing  the  painting  I  shall 
still  have  the  lease  forfeited  because  the  first  part  of 
the  notice  has  not  been  complied  with."  I  do  not 
think  I  can  save  the  notice  in  its  entirety  because 
part  is  good.  A  further  objection  is  taken  to  the 
notice,  that  it  requires  the  breaches  to  be  made 
good  within  a  month  or  a  reasonable  time  there- 
after instead  of  allowing  three  calendar  months 
according  to  the  terms  of  the  lease.  But  the  words 
of  section  14,  sub-section  1,  are,  "and  the  lessee 
fails  within  a  reasonable  time  thereafter."  Here  the 
notice  requires  the  lessee  to  remedy  the  breaches 
within  one  month  or  a  reasonable  time  thereafter, 
and  the  fact  that  the  lease  gives  him  three  months 
does  not  seem  to  be  a  good  ground  of  objection  to 
the  notice.  The  bargain  between  the  lessor  and 
lessee  is  that  the  lessor  may  enter  at  various  times 
to  inspect,  and  that  the  lessee  is  to  have  three  months 
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to  remedy  the  breaches  oomplained  of.  That  does 
not  affect  the  statutory  right  of  the  lessee  to  have  a 
reasouable  time ;  though  if  the  notice  were  otherwise 
gooi^,  a  month,  to  my  mind,  for  the  purpose  would 
be  sufficient.  But  I  hold  upon  the  decisions  to  which 
I  have  referred  that  the  notice  is  bad,  and  the  claim 
of  the  lessor  to  possession  must  therefore  fail. 

ThbU  comes  the  important  question  of  the  neglect 
to  repair  giving  a  right  to  damages.  This .  is 
an  administratiou  action,  and  a  claim  is  carried 
in  for  damages.  Mr.  Benshaw  says  there  are 
no  damages,  and  the  claim  cannot  be  sustained.  A 
rii^ht  of  action  ia  maintainable,  but  a  claim  in  an 
administration  for  nominal  damages  is  not  main- 
tainable. No  judge  would  allow  such  a  claim.  Ifr. 
Benshaw  says  there  are  no  damages.  Why  ?  It  is 
not  pretended  that  the  notice  was  complied  with,  but 
it  is  said  that  there  is  no  evidence  that  the  premises 
could  have  been  put  into  repair.  Nothing  that  the 
lessee  could  have  done  would  have  put  the 
house  in  repair  at  the  end  of  forty-one  years.  The 
house  at  the  beginning  of  the  tenancy  was  in  a  state 
of  dilapidation.  That  is  not  a  sufficient  answer.  The 
lessee  was  bound  to  keep  the  premises  in  proper 
repair,  and  the  court  cannot  consider  whether  the 
repairs  would  be  useful  or  not  afterwards.  Then  it  is 
argued  that  rent  has  been  accepted.  The  case  of 
Penton  v.  Barnett  is  the  answer  to  that  contention ; 
there  can  be  no  waiver  of  a  continuing  breach. 
But  it  is  said  that  there  was  no  continuing  breach, 
because  the  house  was  pulled  down  by  the  London 
County  Council.  I  think  there  was  no  less  a  con- 
tinuing breach  because  the  house  was  pulled  down. 
The  lessee  committed  the  breach :  subsequently  the 
house  was  pulled  down  by  the  local  authority,  but 
the  lessee  cannot  take  advantage  of  that  accident. 
The  breach  is  still  continuing  although  the  house  has 
been  pulled  down,  and  it  was  not  waived  by  receipt 
of  rent.  This  claim  for  damages  is  therefore  main- 
tainable independently  of  the  validity  of  the  notice. 
The  case  of  PmUni  v.  BarneU  applies,  and  the  lessee 
is  liable  in  damages.  The  matter  must  be  referred  to 
chambers  to  settle  what  the  lessee  ought  to  have 
done  under  the  covenant,  and  did  not  do. 

The  lessor  must  be  allowed  to  prove  for  the  damage 
caused  by  the  breaches  of  covenant  up  to  October, 
1893,  when  the  premises  were  pulled  down. 

I  refuse  so  much  of  the  summons  as  asks  for  pos- 
session with  costs,  so  far  as  the  costs  of  the  'claim 
were  increased  by  the  claim  for  possession. 

Solicitors,  E.  A.  J.  Breed;  Anning  &  Co, 


March  26. 


Chan.Div.    ) 
Kekewich,  J.  j 

In  re  Brooke  and  Freicun's  Contract,  (o.) 
Vendor  and  purchaser — Mortgagee — Married  womun — 
Conveyance  to  pwrchaaer — Concurrence  of  husband 
— Acknowledgment — Married  WorneiCs  Property  Actf 
1882  (46  db  46  Vict.  c.  75),  s.  I— Fines  and  Recoveries 
Act,  1833  (3  <fc  4  mil.  4,  c.  74),  s.  77. 

A  married  woman  who  is  a  mortgagee  of  real  estate 
can  convey  the  saine  without  the  concurrence  of  her 
husband  or  acknowledgment  of  the  deed  of  conveyance  by 
her. 

In  re  Harkness  and  Allsopp's  Contract,  44  W,  R, 
683,  [1896]  2  Ch,  358.  distinguished. 

Summons  under  the  Vendor  and  Purchaser  Act, 

(a.)  Beported  by  B.  J.  A.  Morrison,  Esq.,  Barrister- 
at-Law. 


1874,  by  Charles  Edward  Brooke  as  vendor  of  oertMu 
freehold  premises  against  Walter  Thomas  Fremhn  th« 
purchaser,  asking  for  a  declaration  that  the  vendor 
with  the  concurrence  of  Sarah  Elizabeth  Theobald,  i 
married  woman  to  whom  the  premises  had  been 
conveyed  in  fee  simple  by  way  of  mortgage,  oonM 
miftke  a  good  title  to  convey  the  same  to  the  pur- 
chaser without  the  concurrence  of  the  husband  of 
Mrs.  Theobald  and  without  her  acknowledgment  of  the 
deed  under  the  Fines  and  Beooveries  Act,  1833. 

By  a  deed  of  August,  1893,  the  freehold  property 
in  question  situated  at  Hollingboume,  Kent,  was  con- 
veyed to  Charles  Edward  Brooke  in  fee  simple. 

By  a  mortgage  dated  the  28th  of  November,  1895, 
C.  E.  Brooke  mortgaged  the  same  premises  in  f«e  to 
Mrs.  Theobald  to  secure  the  payment  of  £150  and 
interest  as  therein  mentioned. 

The  money  advanced  belong^  to  Mrs.  Theobald 
absolutely,  and  formed  part  of  her  separate  estate. 
She  was  a  married  woman  residing  with  her  husband. 

By  a  contract  dated  the  14th  of  January,  1896,  the 
venaor  agreed  to  sell  the  property  in  question  to  tiie 
purchaser  for  £650. 

The  purchaser,  by  his  requisitions  on  title,  reqoiiad 
that  the  deed  of  conveyance  should  be  acknowled^ 
by  Mrs.  Theobald  under  the  Fines  and  BeooTenoi 
Act,  1833,  and  that  her  husband  should  concur  in  the 
deed,  notwithstanding  the  provisions  of  the  Mamsd 
Women's  Property  Act,  1882. 

The  case  of  In  re  Harkness  and  Allsopp's  Cotdnd, 
44  W.  B.  683,  [1896]  2  Cb.  358  was  relied  on  by  the 
purchaser  in  support  of  his  oontention. 

The  vendor  replied  that  Mrs.  Theobald  was  not  a 
trus^eH. 

The  purchaser  insisted  on  his  objection,  and  in    | 
consequence  this  summons  was  issued  on  the  23rd  of 
February,  1898.  ! 

Warrington,    Q.C.,   and    H.    Qretnwood,    ioit  tlw 
vendor. — The  purchaser  relies  on  the  case  of  /a  re 
Harkness  and  Allsopp's  CotUract,  but  that  case  ii  dif-    I 
tiuguishable  from  the  present,  as  there  the  nianied 
wouian  was  a  trustee  for  other  persons.     The  money    I 
was  not,  as  here,   her  own  separate  property.    A   ' 
mortgagee  is  not  a  trustee  for  the  mortgagor  until    i 
after  repayment  of  the  mortgage  money,  and  peudinf 
the  reconveyance.     The  estate   of  the  mortgagee  ii 
her  own  separate  property  within  the  meaning  of  the 
Married    Women's  Property    Act,    1882,  s.  1,  sub- 
section 1.     If  the  married  woman  is  a  trustee  in  any 
sense  she  can  only  be  a  bare  trustee,  and  can  coovty 
as  such  under  section  16  of  the  Trustee  Act,  189S, 
without  the  concurrence  of  her  husband:  Wobtw- 
holme  on  the  Conveyancing  and  Settled  liand  Ada* 
&c.,  7  ed.,  pp.  212  and  11.     In  exercising  his  pom 
of  sale  a  mortgagee  is  not  a  trustee  for  the  mort- 
gagor:   Warner  v.  Jacob,  30  W.  B,  731,  20Ch.D. 
220. 

Ashton  Cross,  for  the  purchaser. — The  principls  olj 
the  judgmeut  of  North,  J.,  in  In  re  Harkntss  « 
Allsopp's  Contract  governs  this  case  also.    Where^ 
a  married  woman  is  in  any  sen^e  a  trustee  of  1 
esttite  she  cannot  convey  except  by  a  deed  acknov^ 
ledged.      In   the  present   cue  an  eiemAut  of  tnd 
still  remains,  for  the  money  has  not  yet  been  paidtH 
Mrs.   Theobald,    so   some  duties  still  remain  to  k 
performed  by  her.     If  the  point  is  doubtful,  wat^f 
the  concurrence  of  the  husband  is  not  unreasoaabljl 
asked. 


Warrington,  Q,C.,  in  reply. — ^The  married 
could  transfer  the  mortgage,  and  if  she  did  it  voaM 
be  as  mortgagee  and  not  as  trustee.  The  mortgage* 
does  not  become  a  trustee  in  the  proper  sense  exo^ 
as  regards  the  flurplus  proceeds  of  sale :  Lodaaf  r, 
Parker,  21  W.  B.  113,  L.  B.  8  Oh.  App.  90. 
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Kekswich,  J. — The  object  of  the  Married  Women's 
Property  Act,  1882,  was  not  only  to  amend  and  alter, 
but  also  to  simplify  the  law  of  marri(*d  women  in 
connection  with  property.  Under  the  earlier  Act  of 
1870,  in  the  case  of  Hovnird  ▼.  The  Bank  of  England, 
23  W.  B.  303,  L.  B.  19  Eq.  295,  there  was  a  long  dis- 
ciuaion  by  Sir  George  Jcssel  of  extreme  interest  and 
importance  at  that  time,  but  now,  I  suppose,  entitled 
to  be  forgotten  except  so  far  as  it  explains  liie  pro- 
viaioDs  of  the  Act  of  1882. 

There  now  comes  before  me  a  case  which  has  not 
occurred  before,  and  counsel  have  not  been  able  to 
refer  to  any  case  nearer  t.o  the  point  than  that  of 
In  re  Harkness  and  Alhopp*8  Contract ,  recently  decided 
by  Mr.  Justice  North.  That  wan  the  case  of  a 
Djarried  woman  trustee,  and  the  decision  seems  to  go 
entirely  on  the  fact  that  the  property  which  she  had  was 
property  of  which  she  was  a  trustee — not  a  bare  trustee 
—and  IJierefore  on  that  ground,  and  on  that  ground 
only,  she  was  not  a  married  woman  entitled  to  separate 
property  to  whom  the  provisions  of  the  Act  of  1882 
applied.  That  is  how  I  understand  the  decision. 
From  the  first  part  of  his  judgment  in  which  the 
learned  judge  calls  attention  to  the  title  of  the  i\cb, 
to  the  last  word  of  it,  he  seems  to  me  to  go  entirely 
on  this — viz.,  that  the  property  of  which  a  married 
woman  is  a  trustee  is  not  a  married  woman's 
property.  I,  of  course,  loyally  accept  that  decision.  It 
would  be  extremely  wrong  of  me  to  try  and  criticize  the 
judgment — a  judgment  which  has  been  reported  for 
some  two  years  and  which  no  doubt  has  been  accepted 
by  the  conveyancing  branch  of  the  profession  and 
certainly  ought  not  to  be  lightly  criticized.  I  may, 
however,  venture  to  say  that  the  Act  might  con- 
veniently have  been  interpreted  otherwise,  but  North, 
J.,  did  not  see  his  way  to  do  so.  But  it 
is  only  a  decision  upon  that  state  of  things,  and, 
in  order  to  apply  it  to  any  other  case,  one  has  to 
consider  whether  a  married  woman  is  a  trusteee.  If 
once  yon  get  a  married  woman  who  is  merely  a  bare 
trustee,  then,  under  section  16  of  the  Trustee  Act, 
1893,  which  re-enacted  the  provisions  of  the  Vendor 
and  Purchaser  Act,  1874,  s.  6,  she  can  convey  and 
•arrender  as  if  she  werea/eme  sole.  There  is  no  doubt 
that  on  receiving  payment  of  principal,  interest,  and 
costs  due  in  respect  of  a  mortgage  granted  to  her  as 
part  of  her  separate  estate,  she  would  become  a  bare 
trustee.  There  would  be  no  difficulty,  therefore, 
when  such  a  state  of  things  oocurred — ^namely,  when 
the  married  woman  was  a  bare  trustee. 

But  then,  in  the  present  case  she  is  not  a  bare 
trustee,  for  the  money  has  not  been  paid  to  her,  and 
so  die  has  not  been  denuded  of  all  her  beneficial 
interest.  Can  she  then  as  mortgagee,  and  notwith- 
standing the  decision  in  In  re  Harkness  and  Allsopp's 
Vtmiractj  reconvey  without  the  concurrence  of  her 
husband?  Is  she  a  trustee  within  the  meaning  of 
that  decision  P  Now,  it  is  elementary  law  that  in 
order  to  create  a  trust  you  must  have  three  things — 
the  person  who  is  the  trustee,  the  person  or  clan  of 
perKms  who  form  the  cestuis  gue  trustent,  and  the 
property  which  the  trustee  holds  on  behalf  of  the 
eestuit  que  irustent.  There  is  no  difficulty  in  a  case  of 
this  Idnd  in  finding  a  possible  trustee  or  a  possible 
cestui  que  <rtM^— -namely,  the  mortgagor  and  the  mort- 
gagee ;  but  what  does  the  mortgagee  hold  in  trust  for 
the  mortgagor  P  That  question  does  not  seem  to  me 
to  admit  of  an  answer  favourable  to  the  purchaser. 
The  mortgagee  is  not  a  trustee  of  the  property  for  the 
mortgagor — that  is,  not  until  the  principal,  interest, 
■cd  tioets'due  under  the  mortgage  have  been  satisfied. 
When  they  have  been  paid,  the  mortgagee's  beneficial 
interest  in  the  property  determines,  and  he  holds  the 
property  to  some  extent  in  a  fiduciary  character 
towards  the  mortgagee ;  he  cannot,  for  instance,  exer- 


cise the  powers  given  to  him  by  statute,  or  mortgage 
or  otherwise  deal  with  the  property  without  having 
due  regard  to  the  mortgagor's  interest.  He  cannot 
convey  it  away  so  as  in  any  way  to  prejudice  the 
equity  of  redemption.  There  are  many  obligations 
laid  upon  him  as  a  mortgagee,  but  he  is  not  a  trustee, 
strictly  speaking,  of  the  property  for  the  mortgagor. 

Until  the  principal,  interest,  and  costs  have  been 
paid  the  property  belongs  to  the  mortgagee  subject 
to  the  equity  of  redemption,  but  he  holds  it  as  mort- 
gagee and  not  as  trustee  for  the  mortgagor.  The 
relation  between  them  is  that  of  mortgagor  and 
mortgagee,  not  that  of  trustee  and  cestui  que  trvsi. 
The  mortgage  in  a  security  for  the  principal  money 
and  interest.  The  land  conveyed  is  only  part  of  the 
transaction.  There  is  an  advance  of  money  to  be 
secured  on  the  land,  with  interest.  To  whom  docH 
the  money  belong  ?  To  the  mortgagee.  The  mort- 
gagee holds  the  security  for  himself ;  as  regards  that, 
he  has  absolutely  no  fiduciary  relation  to  the  mort- 
gager, the  fiduciary  character  does  not  come  in  for  a 
moment.  The  security  is  granted  to  the  mortgagee 
for  his  own  benefit  in  order  to  provide  for  the  par- 
ticular sum  advanced,  and  interest  according  to  the 
con  tract ,  and  the  mortgagee's  costs.  It  seems  to  me 
that,  looking  at  it  from  this  point  of  virw,  it  is  not 
right  to  say  that  the  mortgagee  is  a  trustee,  and  that 
is  what  I  have  to  conclude  in  order  to  distinguish  this 
case  from  the  case  of  In  re  Harkness  and  Allsopp's 
Contract,  If  my  argument  is  sound  this  lady  is  not 
a  trustee  at  all,  because  you  have  not  found  the 
person  for  whom  she  is  a  trustee,  the  only  possible 
person  being  the  mortgagor,  and  he  is  not  in  thfi 
position  of  a  cestui  que  trust.  The  result  is  that  in  my 
opinion  the  property  comprised  in  this  mortgage, 
which  was  made  after  t^e  Act  of  1882,  vested  in  this 
lady  as  a  married  woman,  and  she  can  deal  with  the 
security,  including  the  legal  estate  in  the  land,  as  if 
she  were  a  feme  sole,  and  the  purchaser  will  get  a 
complete  title  without  the  concurrence  of  her  husband 
or  the  acknowled  gment  of  tibe  deed  of  conveyance  by 
her. 

Solicitors  for  the  vendor,  E.  C,  Rawlings  &  Butt. 

Solicitors  for  the  purchaser,  William  Webb  ds  Co. 


Q.  B.  Div.  j 

(Wright  and  Darling,  JJ.)  j 
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Spbnoes  v.  Lanoashibb  and  Yobkbhire  Bail- 
way  Co.  (a.) 

Railway — Traffic — Weights  and  measures — Inspector  of 
— Police-constable—  Constable  travelling  on  railway  as 
inspector — Right  to  travel  at  reduced  fare — Cheap 
Trains  Act,  1883  (46  <fc  47  ViCt,  c.  34),  s.  6. 

A  railway  company  is  not  bound,  under  section  6  of 
the  Cheap  Trains  Act,  1883,  to  give  a  ticket  at  a  reduced 
fare  to  an  inspector  of  weights  and  measures  who  is 
travelling  on  the  railway  in  the  performance  of  his 
duties  as  such  inspector,  although  he  beat  the  time  a 
police-  constable. 

Appeal  by  the  plaintiff  from  a  judgment  of  his 
Honour  Judge  Pa^ry,  judge  of  the  Manchester  Couoty 
Court. 

The  plaintiff  was,  and  had  been  for  many  years,  a 
police-constable  of  the  county  police  force,  and  in 
1891  he  was  appointed  by  the  Standing  Joint  Com- 
mittee an  inspector  of  weights  and  measures  for  the 

(a.)  Beported  by  Sir  Shbrston  Bakbb,  Bart, 
Barrister-at-Law. 
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county  council  under  the  Weights  and  Measures  Acts, 
1878  and  1889. 

The  plaintiff  stated  that  he  was  under  the  control 
of  the  chief  constable,  who  could  put  him  on  any 
police  duty,  and  that  he  was  under  the  superintendent 
ci  his  division ;  that  when  on  duty  inspecting  weights 
and  measures  he  does  and  has  on  several  occasions 
acted  as  constable  and  assisted  the  police  as  constable, 
and  that  he  has  made  arrests  as  a  constable  when 
away  on  such  duties ;  that  he  sometimes  travels  in 
uoiform,  but  generally  in  plain  clothes,  and  that  the 
bulk  of  his  work  is  for  weights  and  measures,  and 
that  any  fees  he  gets  he  hands  to  his  superinten- 
dent. 

The  plaintiff  is  paid  out  of  the  county  fund,  and 
not  out  of  the  police  rate. 

On  the  occasion  now  in  question  the  plaintiff  was 
travelling  as  an  inspector  of  weights  and  measures, 
and  on  business  as  such  inspector.  He  produced  to 
the  railway  company  (the  defendants)  a  "  route  "  duly 
sigoed  by  a  police  officer  within  the  meaoiog  of 
section  6  of  the  Cheap  Trains  Act,  1883,  and  claimed 
a  ticket  at  three-fourths  of  the  ordinary  fare,  accord- 
ing to  the  provisions  of  that  section. 

The  railway  company  refused  to  carry  him  at  the 
reduced  fare,  and  demanded  the  ordinary  fare,  and 
the  plaintiff  paid  the  fall  ordinary  fare  under  protest, 
and  now  sued  in  the  county  court  to  recover  the 
difference — namely,  2d. 

The  question  was  whether  the  plaintiff,  being  a 
police-constable  and  an  inspector  of  weights  and 
measures,  was  entitled  to  be  carried  at  the  reduced 
rate  when  travelling  on  his  duties  as  inspector  of 
weights  and  measures. 

The  Cheap  Trains  Act,  1883  (46  &  47  Yict.  c.  34), 
provides  :  Section  6 — "  For  the  purpose  of  moving  by 
railway  on  any  occasion  of  the  public  service,  (a)  any 
of  the  officers  or  men  in  or  belonging  to  Her  Majesty's 
navy,  or  royal  naval  volunteers,  and  other  officers  or 
men  under  the  command  or  government  of  the 
Admiralty  ;  and  (b)  any  of  the  officers  or  soldiers  in 
Her  Majesty's  regular  reserve  or  auxiliary  forces  .  .  . 
for  the  time  being  subject  to  military  law ;  and  (c) 
any  officers  or  men  of  any  police  force  (all  and  any  of 
which  officers,  soldiers,  and  men  are  in  this  Act  called 
'  the  forces ') ;  every  railway  company  shall,  on  the 
production  of  a  route  duly  signed  for  the  conveyance 
of  the  forces,  provide  conveyance  for  them  and  their 
personal  luggage,  and  also  for  any  public  baggage, 
stores,  arms,  ammunition,  and  other  necessaries  and 
thinss,  whether  actually  acoompanyiDg  the  forces  or  not, 
at  all  usual  times  at  which  passengers  are  conveyed 
by  the  company,  on  such  terms  as  may  be  agreed 
on  between  the  railway  company  and  the  Secretary 
of  State,  Admiralty,  or  police  authority,  and  subject 
to  or  in  default  of  agreement  on  the  following  terms : 
(iL)  The  fares  shall  not  exceed  the  following  propor- 
tions of  the  fares  charged  to  private  passengers  for 
the  single  journey  by  ordinary  train  in  the  respective 
classes  of  carriages  specified  in  the  route — that  is  to 
say,  if  the  number  of  persons  conveyed  is  less  than 
150,  three-fourths ;  and  if  the  number  is  150  or  more, 
then  for  the  first  150,  three-fourths,  .  .  .  and 
for  the  numbers  in  excess  of  the  said  150,  one- 
half." 

For  the  plaintiff  it  was  contended  before  the  county 
court  judge  that  the  plaintiff  had  fulfilled  all  the  con- 
ditions necessary  under  the  section  to  entitle  him  to 
the  reduced  fare ;  that  he  had  produced  a  *'  route  duly 
signed  by  a  police  authority,"  that  he  was  a  police- 
man and  was  therefore  within  the  class  of  men  speci- 
fied in  sub-section  (c),  and  Uiat  while  travelling  on 
his  duties  as  inspector  of  weights  and  measures  he 
was  travelling  by  railway  on  "an  occasion  of  the 
public  service." 


For  the  defendants  (the  raQway  oooipany)  it  wis 
admitted  that  the  plaintiff  had  produced  a  "roata 
duly  signed,"  but  it  was  contended  that  he  was  not 
travelling  on  any  occasion  of  the  public  service,  aod 
thiit  he  was  not  travelling  as  a  policeman  bat  as  u 
inspector  of  weights  and  measures. 

The  learned  judge  held  that  the  plaintiff  was  in 
fact  a  constable,  and  that  he  therefore  fulfilled  the 
second  condition,  but  he  held  that  he  was  not 
travelling  on  any  occasion  of  the  public  service,  and 
he  ^ave  judgment  for  the  defendants  with  costs,  with 
leave  to  appeul. 

The  plaintiff  appealed. 

Pidcford,  Q.C.  {E,  fV.  Jordan  with  him),  for  the 
plaintiiff. — The  three  conditions  to  be  fulfilled  to 
bring  the  plaintiff  within  the  section  are,  that  he 
should  produce  a  *' route"  duly  signed;  that 
he  should  come  within  one  of  the  clasm 
specified  in  section  6,  and  that  he  should  be 
travelling  on  any  occasion  of  the  public  service.  It  is 
admitted  that  he  produced  a  route  duly  signed.  In 
the  second  place,  he  was  a  police- constable ;  he  wh 
not  in  any  way  separated  from  the  police  force, 
although  his  salary  was  paid,  not  out  of  the  police 
fund,  but  out  of  the  county  fund.  He  in  fact  held 
the  rank  of  inspector  and  he  assisted  as  a  constable  in 
various  ways.  He  therefore  came  within  the  class  of 
persons  specified  in  sub-section  (c).  Thirdly,  he 
was,  on  the  occasion  in  question,  travelling  an 
the  public  service;  he  was  travelling  as  as 
inspector  of  weights  and  measures,  and  an  in- 
spector of  weights  and  measiues  is  on  the  pabbc 
service,  as  he  is  travelling  in  the  performance  of 
duties  imposed  by  the  public  statute,  and  for  the  doe 
performance  of  these  public  duties  he  has  to  enta 
into  a  recognizance  to  the  Crown  under  section  43  of 
the  Weights  and  Measures  Act,  1878,  the  sectian 
under  which  inspectors  are  appointed.  He  therefon 
fulfilled  all  the  conditions,  and  was  entitled  to  a  cheap 
ticket  under  the  section. 

a  A.  Busaell,  Q.C,  and  T.  F.  Byrne,  for  the 
defendants,  were  not  called  upon. 

Wright,  J. — It  is  enough  to  say  in  this  case  that, 
in  our  opinion,  the  Cheap  Trains  Act  does  not  extend 
to  inspectors  of  weights  and  measures  when  travelling 
on  their  duties  as  such  inspectors. 

Darluio,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Ridsdah  Jc  Son,  for  F.  C 
Hulton,  Preston. 

Solicitors  for  the  defendants.  Woodcock^  Byland,  A 
Parker,  for  C.  Mwrhouse,  Manchester. 


Prob.  Div.  &  Adm.  Div.  \  ^^^  22. 

Probate.  / 

In  the  Goods  of  SxiLES.  (a.) 
Probate — Executor  renouncing — Application  to  rdradr- 
Court  of  Probate  Act,  1857  (20  ii  21   Vict,  c  77), 
«.  79. 

Ow«  of  several  executors,  who  has  renounced^  wiU, 
under  proper  circumstances  —  e.g.,  where,  as  in  tht 
present  case,  the  oUier  executor  ftad  absconded,  and  when 
administration  has  not  been  granted— be  aUowtd  to 
retract  his  renunciation  and  carry  on  the  execuicrskip. 

Section  79  of  the  ProbaU  Act  of  1857  has  not  aUertd 
the  practice  in  this  respect, 

(a.)  Reported  by  J.   Qkraed  Laiko,  Esq.,  Bar- 
rister«at-Law« 
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Motion  on  behalf  of  Henry  Tournay  Stiles  for  leave 
to  rrtract  his  renanciation  as  executor  of  the  will  of 
MiiriaStOes,  deceased,  and  for  a  grant  of  probate  of 
Uie  will  to  him  as  executor. 

Ifaria  Stiles  died  in  1880,  having  duly  executed  her 
vill  in  1877,  and  by  it,  in  exercise  of  a  power  of  ap- 
pointment contained  in  her  marriage  settlement  made 
hi  1834,  she  appointed,  subject  to  her  hiiRband's  life 
interest,  a  sum  of  £1,000  to  be  paid  to  Henry  Tour- 
nay  Stiles  and  Edmund  Cammaoh  \\[ion  certain 
troBts,  and  she  appointed  them  her  executors.  The 
will  was  proved  oy  Edmund  Cammach,  who  was  a 
lolicatory  Henry  Tournay  Stiles  having  renounced 
probate  on  the  representation  that  as  his  co-executor 
wu  a  solicitor  it  would  simplify  winding  up  the 
eBt%fe.  Thomas  Stiles  died  in  1894.  Edmund  Gam- 
msck  absconded  in  1895  and  £800,  part  of  the  £1,000, 
remsined  nnadministered  on  deposit  in  a  bank  in  the 
nunes  of  the  trustees  of  the  marriage  settlement. 
Probate  was  sought  in  order  to  deal  with  this  sum 
aoder  the  will. 

Barnard,  in  support  of  the  application. — Williams 
00  Executors,  9th  ed.,  vol.  !>  p.  233,  shows  thin  is  in 
accordance  with  the  old  practice,  which  is  not  altered 
by  ssctiou  79  of  the  Court  of  Probate  Act,  1857  :  see 
Vn  the  Goods  of  liadenach,  3  Sw.  &  Tr.  465.  12  W.  R. 
P.  Dig.  6 ;  //*  the  Goods  of  IVhitham,  15  W.  R.  560, 
L  B.  1  P.  &  D.  303;  In  the  Goods  of  Gill,  L.  R.  3 
P.  &  D.  113,  22  W.  R.  Diff.  195;  In  the  Goods  of 
MorafU,  22  W.  R.  267,  L.  R.  3  P.  &  D.  151. 

JSUKB,  P. — I  think  I  ought  to  decide  this  point  in 
favour  of  the  applicant.  There  is  no  reason  why 
in  a  proper  case  where  circumstances  have  altered  one 
of  several  executors  should  not  be  allowed  to  retract 
bis  renunciation  and  carry  on  the  executorship. 
Uoder  the  old  law,  where  all  the  executors  of  a  will 
renounced  and  administration  had  been  granted,  the 
rfDunoiation  could  not  be  retracted  for  the  obvious 
reason  that  the  representation  had  been  suffered  to  go 
into  another  channel  and  the  executors  could 
not  be  allowed  to  come  in  and  alter  the  state  of 
tilings  to  which  their  conduct  had  given  rise.  But 
where  some  executors  proved  and  others  renounced, 
those  who  had  renounced  were  allowed  to  retract  as 
th^  oonld  then  be  let  in,  without  altering  the  devo- 
lution of  the  representation,  seeing  that  they  would 
Aniy  occupy  the  position  which  they  might  have 
originaUy  assumed. 

»9ction  79  of  the  Probate  Act,  1857,  provides  that 
wiien  an  executor  renounces  probate  his  rights  '*  shall 
wholly  ceaae "  and  the  representation  and  adminis- 
tration shall  go,  &C.,  as  if  he  had  not  been  appointed. 
I  think  the  words  *'  shall  wholly  cease  "  are  to  be  read 
in  oon junction  with  those  which  follow,  and  the  effect 
is  merely  that  it  is  not  necessary  to  cite  the  executor 
who  has  renounced.  This  seems  to  have  been  the 
view  of  Lord  Penzance  in  1864,  in  In  the  Goods  of 
Badmach,  when  he  said,  in  answer  to  an  argument  by 
counsel :  '*  There  is  nothing  in  the  clause  "  (section 
79)  •*  to  prevent  the  courts  from  allowing  a  retracta- 
tion acoording  to  the  old  practice  in  a  case  fit  for  it." 
And  again  in  1866,  in  In  the  Goods  of  Whitham,  which 
was  a  peculiar  case,  in  which  an  executor  who  had 
leoonnoed  before  the  passing  of  the  Act  of  1857 
ratracted  that  renunciation  for  the  purpose  of  re- 
DomiGiiifi^  asain  after  the  passing  of  the  Act  to  bring 
Umself  under  it.  Lord  Penzance  said,  '*  It  is  true 
that  the  ecclesiastical  courts  did  prevent  a  man  who 
had  fcnonnced  to  retract  his  renunciation,  but  it  was 
for  the  purpose  of  taking  a  grant,  and  was  in  fact 
part  of  the  application  for  a  grant.  Except  for  that 
purpose  I  thiuk  that  it  is  not  possible  for  an  executor 
to  retract  lus  renunciation.**  I  think  this  passage 
ibows    tbat  I^rd  Penzance  adhered  to  his  former 


view.  Lord  Hannen,  in  the  c*ises  which  have  been 
cited,  cau  hardly  be  said  to  have  expressed  any 
definite  view.  I  think,  therefore,  in  a  proper  case, 
one  of  several  executors  may  be  allowed  to  retract  his 
renunciation.  This  is  essentially  a  proper  case ;  the 
executor  who  took  probate  has  absconded  and  I 
think  the  executor  who  renounced  should  be  allowed 
to  retract  his  renunciation  and  take  probate. 

Motion  allowed. 

Solicitors  for  the  applicant,  Rohhins,  B filing ,  &  Co. 
for  IF.  J.  Stiles,  Spalding. 


Prob.  Div.  &  Adm.  Div.  }  Vn.7   i 

Probate.  ]  ^°^-  ^' 

In  the  Goods  of  BurLEE.  (a.) 

Probate— Insolvency— Truit    estate —Li  mi  ted  adminis- 
tration — Annexing  wilL 

The  court,  in  granting  administration,  limited  to 
certjiin  leaseholds  of  which  the  deceased,  who  died  in- 
solvent,  was  trustee,  direct'-d  his  will  to  be  annexed  to  the 
grant. 

Motion  for  a  grant  of  administration  of  an  in- 
solvent's estate  limited  to  certain  leasehold  estate 
(two  leasee)  which  the  deceased  had  in  1871  cove- 
nanted to  stand  possessed  of  intrust  for  the  applicant, 
Thomas  Leman,  a  trustee  under  a  deed  of  assignment 
executed  by  the  deceased  in  favour  of  creditors. 

The  deceased  had,  in  1896,  made  a  will  appointing 
executors  and  giving  his  wife  a  life  estate  with 
remainder  to  his  children.  The  executors  renounced 
and  the  wife  and  children  had  been  cited  to  take 
general  administration  but  had  not  entered  an  appear- 
ance. 

Iltxtall,  in  support  of  the  motion.— The  practice 
of  the  court  is  to  grant  limited  administration  in  a 
case  of  this  kind  without  annexing  the  will :  see 
Tristram  &  Coote,  I2th  ed.,  p.  160. 

Jbukb,  p.— I  think  the  grant  ought  be  limited  to 
the  subject-matter  in  whi(m  you  are  interested,  and 
that  the  will  ought  to  be  annexed  to  the  grant.  It  is 
safer  and  can  do  no  harm. 

Motion  allowed. 

Solicitor  for  the  applicant,  Kinch,  for  Eking  <fe 
Wyles,  Nottingham. 


Feb.  24,  26 ; 
March  23. 


OToutt  Of  appeal. 

From  Chan.  Div.  \ 

(Lindley,  M.R.,  and  Rigby  and  / 

Vaughan  Williams,  L.JJ.)     ) 

In  re  Hawkes. 

ACKEBICAN  V.  LOCKHART.  (5.) 

Solicitor  and  dient — Solicitor's  li^n — Administration 
action — Lien  acquired  before  action — Order  for  pro- 
duction of  documents  for  purposes  of  action. 

The  ^existence  of  a  solicitor's  lien  does  not  give  the 
solicitor  any  greater  right  to  refuse  production  of  the 
documents  subject  thereto  than  his  client  would   have, 

(a.)  Reported  by  J.  Qbrabd  Laing,  Esq.,  Barrister- 
at-T#aw. 

lb,)  Reported  by  R.C.  Mackenzie,  Esq.,  Barrister- 
f|t-l/aWf 
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Where,  there/orey  in  an  action  to  tbhich  the  dieni  is  a 
party,  production  of  documents  subject  to  a  lien  ia  neces' 
««^y  for  the  purpose  of  doing  justice  to  parties  other  than 
the  client,  production  mil  he  ordered. 

A  solicitor  had  acquired  a  lien  on  papers  of  a  client 
who  a/ierwards  died  ;  the  solicitor  was  employed  by  the 
dienVs  executors  to  bring  an  action  for  administration 
iff  this  clients  estate  ;  the  conduct  of  the  action  was  sab- 
wfuently  givm  to  a  creditor,  but  the  eocecutors  still 
remained  parties  and  still  retained  the  solicitor. 

Held,  upon  an  interlocutory  application  made  by  the 
creditor,  that  the  solicitor  was  bound  to  produce  papers 
covered  by  the  lien,  their  production  being  matericd  for 
ike  condwdt  of  the  administration  proceedings. 

Appeal  from  Kekewioh,  J. 

The  appellant,  John  F.  S.  Oridlaad,  a  dolioitor, 
bad  acted  professionally  for  a  person  named  Hawkes, 
and  had  acquired  a  uen  npon  certain  documents 
belonging  to  his  client,  ^wkes  died  in  Aagust, 
1895,  and  his  estate  was  not  sufficient  to  pay  his 
debts,  which  included  a  bill  of  costs  due  to  Cridland. 

In  May,  1896,  the  executors  of  the  deceased  em- 
ployed Cridland  to  bring  an  action  for  the  adminis- 
tration of  the  estate ;  and  the  usual  i^dministration 
order  was  obtained.  In  May,  1897,  on  the  ground 
that  the  action  was  not  being  prosecuted  with  due 
diligence,  an  order  was  made  giving  the  conduct  of  it 
to  a  creditor ;  but  the  executors  remained  parties  to 
the  action,  and  Cridland  continued  to  act  for  them. 

Afterwards  a  question  arose  whether  any  steps 
should  be  taken  to  get  in  a  debt  supposed  to  be  due 
to  the  estate.  To  determine  this  question  it  was 
necessary  to  lay  a  case  before  counsel  for  his  opinion, 
and  such  a  case  could  not  be  prepared  without  the 
use  of  some  of  the  documents  subject  to  Cridland's 
said  lien. 

On  the  7th  of  February,  1898,  Kekewioh,  J.,  on 
the  applicati<m  of  the  creditor  having  the  conduct  of 
the  action,  made  an  order  that  Cridland  should  at 
his  office  produce  to  the  solicitors  of  that  creditor 
the  documents  so  required. 

Cridland  appealed. 

P.  Rose  Innes,  for  the  appeal,  cited  In  re  Faith  full, 
L.  R.  6  Eq.  323,  16  W.  B.  Ch.  Dig.  123  ;  In  re 
Capital   Fire   Insurance   Association,   32   W.    U.   260, 

24  Ch.  D.  408  ;  Boden  v.  ffensbi/,  40  W.  R.  205, 
[1892]  1  Ch.  101 ;  Boughton  v.  Boughton,  31  W.  E. 
517,  23  Ch.  D.  169;  In  re  Austin,  Ejh  parte  Talden, 

25  W.  R.  134.  4  Ch.  D.  129. 

LiNDLEY,  M.R.,  referred  to  BenneU  v.  Baxter,  10 
Sim.  417. 

Steivart  Smith,  for  the  respondents. — Among  the 
authorities  cited  there  is  no  case  of  an  administration 
action.  Even  where  documents  cannot  be  ordered  to 
be  handed  over  an  order  for  production  will  be  made. 
Here  the  solicitor  by  proving  his  debt  has  given  the 
court  jurisdiction  to  order  production. 

He  cited  Hope  v.  Liddell,  3  W.  R.  581,  7  De  Q.  M. 
&  G.  331 ;  Ex  parte  Bramble,  In  re  ToJeman  is  Eng- 
land, 28  W.  R.  676,  13  Ch.  D.  885 ;  Pratt  v.  PrM, 
30  W.  R.  837 ;  Lodcett  v.  Cary,  10  Jur.  N.  8.  144, 
12  W.  R.  Ch.  Diif.  30;  Simmonds  v.  Great  Eastern 
Railioay  Co.,  16  W.  R.  1100,  L.  R.  3  Oh.  App.  797  ; 
Belaney  v.  Ffrench,  22  W.  R.  177,  L.  R.  8  Ch.  App. 
918;  IVarburton  v.  Elge  9  Sim.  508;  and  Robins  v. 
Goldingham,  20  W.  R.  277,  L.  R.  13  Eq.  440,  442. 

LiKDLEY,  M.R.,  referred  to  Ross  v.  Laughton,  1 
V.  &  B.  349,  and  to  Baker  v.  Henderson,  4  Sim.  27. 

Vaughaw  Williams,  L.J.,  referred  to  Bell  v. 
Taylor,  8  Sim.  216. 

f^.  I{o$e  In^es  replied, 

Pur»  adv,  vult. 


March  23. — The  following  written  judgments 
delivered. 


LiNDLEY,  M.R.,  stated  the  facts  and  proceeded: 
Cridland  has  appealed  against  this  order,  tue  groand 
of  hit  appeal  being  that  the  documents  ordered  to  be 
produced  came  into  his  possession  not  from  the 
executors  for  the  purposes  of  the  action,  but  from  the 
deceased  iu  his  lifetioie,  and  ihat  he,  OridUndj  had  4 
lieu  on  them  before  and  at  the  tinie  of  hU  oti^imtl 
client's  death,  and  before  any  ititainer  by  his  execu- 
tors. 

A  great  number  of  authorities  were  referred  to  by 
Counselj  but  none  of  them  were  exactly  in  pdnt,  and 
it  is  necessary  to  eonsider  the  question  for  decision  on 
principle. 

A  Solicitor's  lien  is  simply  a  right  to  retain  hit 
client's  documents  as  ag^ainst  the  client  and  penoni 
representing  him.  As  between  tJie  solicitor  and  third 
parties  the  solicitor  has  no  greater  rigbt  to  refuie 
production  of  documeats  on  which  he  has  a  Uen  thsn 
his  client  would  have  if  he  had  the  documents  in  hts 
own  possession.  This  principle  is  as  applicable  at  law 
as  it  is  in  equity.  Accordingly  it  haa  been  bog 
settled  that  if  a  solicitor  is  required  by  his  client  to 
produce  documents  under  a  subpoena  duces  tecum  the 
solicitor  can  refuse  to  do  so  if  he  has  a  lien  on  theot ; 
but  that  the  lien  is  no  ansjrer  to  a  demand  for  their 
production  by  a  third  party :  see  Hope  v.  LiddeU  and 
Hunter  v.  Leaihley,  10  fi.  &  C.  8d8.  This  doctrine  it 
not  confined  to  production  under  the  exigem^  of  a 
subpoena  duces  tecum..  The  same  principle  appdiesto 
other  applications  for  production  by  solicitors  who 
are  acting  for  their  clients  in  litigation :  S'^.  at  law. 
Ley  V.  Barlow,  1  Bx.  Ch.  800 ;  and  in  equity.  Furioa^ 
V.  Howard,  S  Sch.  &  Lef.  115.  Kothing  can  be  dearer 
than  Lord  Redesdale*s  judgment  in  this  last  case: 
**  Though  a  solicitor  mav  have  a  lien  on  a  deed  for 
his  costs,  yet  if  his  client  is  bound  to  produce  it  for  the 
benefit  of  a  third  person,  so  also  must  the  solioitor. 
I  know  this  is  not  so  underitood  in  general,  bat  the 
common  opinion,  that  the  solicitor  may  withhold  it 
from  all  parties  in  such  a  case,  is  erroneous.  The 
right  is*  only  as  between  his  dient  and  him." 

I  c  is  on  this  principle  that  courts  of  equity  or  Jer 
solicitors  acting  for  clients  who  are  parties  to  actioni 
to  produce  documents  on  which  the  solicitors  have  a 
lieu,  if  their  production  is  necessary  for  the  parpo»i 
of  doing  justice  to  other  persons  beside  their  respec- 
tive clients.  Admiuistration  actions  are  the  most 
familiar  instances  of  such  actions.  But  the  principle 
is  not  confined  to  them.  As,  however,  we  are  dealing 
with  an  administration  action,  I  will  refer  onlj  to 
such  actions. 

It  must  not  be  forgotten  that  before  the  Jodioa- 
ture  Acts  a  creditor  could  be  restrained  from  enforcing 
his  debt  at  law  after  a  decree  for  the  administnlaoa 
of  his  debtor's  estate,  and  a  court  of  equity  never 
allowed  the  creditors  to  be  defeated  by  allowing  the 
proceeding  under  the  decree  to  be  embarrassed  by  the 
liens  of  the  solidtors  of  the  parties.  The  aolidton  ol 
the  parties  to  the  proceedings  are  not  deprived  of 
their  liens  and  treated  as  if  they  had  none ;  Iwt  tb^ 
are  not  allowed  to  render  the  proceedings  abortive  by 
refusing  to  produce  documents  in  their  possassioii 
which  are  wanted  by  other  persons  than  their  own 
dients,  and  which  such  other  persons  have  a  right  to 

But  even  as  between  solidtor  and  dient,  wheie  tht 
client  is  a  party  to  an  action,  his  solidtor  may  he 
bound  to  produce,  for  the  purposes  of  the  actioo,  say 
documents  of  the  dient  which  are  wanted  for  the 
purposes  of  the  action,  and  which  have  come  into  the 
solicitor's  possession  in  the  course  thereof  for  the 
purpose  of  conducting  the  s^n^e  ;  9^  ^s$  t.  La^^^ 
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sad  other  cases  ooUeoted  in  2  Daniers  Chancery 
Fnctioe  1717,  5il)  ed.  This  rale,  however,  does  not 
oorer  tiie  point  to  be  decided  in  the  present  case. 

To  return,  however,  to  administration  actions.     If 
s  creditor  sued  his  debtor  or  his  executor,  at  law, 
snd  required  the  defendant's  solicitor  by  a  auhpcena 
duces  tecum  to  produce  a  document  belonging  to  the 
defendant,  but  in  the  possession  of  thn  solicitor,  who 
had  a  lien  upon  it,  I  take  it  to  be  plain  that  the  lien 
would  not  justify  the  solicitor  in  refusing  to  produce 
the  document,  and  Ley  v.  Barlow  shows  that  an  order 
for  its  production  might  be  made,  even  before  trial, 
without  a  subpasna.     If  these  are  the  principles  on 
vhicb  the  court  acts  in  an  administration  action — ^if 
the  production  is  ordered  in  order  to  prevent  the  legal 
rights  of  creditors  from  being  defeated — it  cannot 
matter  whether  the  documents  which  are  wanted 
came  into  the  hand^  of  the  solicitors  of  the  parties 
before  or  after  the  death  of  the  deceased,  or  before  or 
after  the  oooimenoement  of  the  action  for  administra- 
tion, nor  can  it  matter  whether  the  executors  are 
l^aintiffs  or  are  defendants,  nor  who  has  the  conduct  of 
the  action.       Having  regard   to  the  rights  of  the 
creditors,  if  Hawkes's  executors  now  had  the  conduct 
of  the  action,  their  solicitor  could  not,  in  my  opinion, 
effectually  rely  on  their  lien  on  the  documents  of  the 
deoeasMl  to  prevent  their  production  for  the  purpose 
of  enabling  the  executors  to  get  in  the  assets  of  the 
deceased.      The  rights  of  the  creditors  under  the 
administration  judgment,  and  their  inabihty  to  sue  at 
law,  explain  the  apparent  anomaly  that  the  executors 
should  be  entitled  to   obtain  production  from  their 
own  solicitor  of  documents  on  which  he  has  a  lien  as 
against  them.     The  fact  that  they  have  been  deprived 
of  the  conduct  of  the  action  does  not  improve  the 
solicitor's  position,  so  long,  at  all  events,  as  his  clients 
remain  parties  to  the  action  and  have  not  discharged 
kirn :  see  on  this  point  Bennett  v.  Baxter  and  Simmonda 
V.  Great  Eastern  Railway.    Mr.  Cridland's  clients  are 
still  parties,  and  he  acts  for  them.    It  is  unnecessary, 
therefore,  to  consider  what  his  right  might  be  under 
other  ciroumstances. 

The  general  rule  of  the  court,  founded  on  the  prin- 
ciples i£ove  referred  to,  is  very  emphatically  stated  in 
Bdaney  v.  F/rench,  That  was  an  administration 
sdt,  and  it  was  the  case  of  a  solicitor  who  had  acted 
for  several  of  the  parties  to  it,  and  had  been  dis- 
diaiged  by  them,  and  who  refused  to  produce  docu- 
ments belonging  to  them,  but  on  which  he  had  a 
lien.  The  receiver  who  had  been  appointed  in  the 
action  w^uited  to  see  the  documents.  James,  L.J., 
said:  **  A  solicitor  cannot  embarrass  a  suit  by  keep- 
ing papers  which  belong  to  an  estate  which  is  being 
administered  by  the  court,  and  cannot  use  that  means 
of  obtaining  payment."  Boughton  v.  Boughton  is 
another  recent  decision  to  the  same  effect,  and  Fry, 
J.,  there  points  out  the  importance  of  the  rights  of 
creditors.  It  is,  however,  true  that  the  documents 
which  were  in  question  in  l^ese  cases  came  into  the 
solidtor's  hands  from  the  clients  who  discharged 
them.  The  point,  therefore,  made  before  hs  by  the 
appellant'B  counsel  had  not  to  be  considered. 

I  proceed  now  to  examine  the  authorities  more 
particularly  relied  upon  by  the  appellant  in  support 
of  his  contention. 

The  first  and  most  important  is  Warhurton  v.  Edge. 
The  facts  of  that  case  are  not  very  clearly  stated ; 
bat  as  I  understand  them  there  was  an  administratrix 
ahtoad ;  she  had  a  solicitor  here,  who  had  acted  for 
her  in  a  suit  for  the  administration  of  her  deceased's 
estate,  but  who  had  been  instructed  by  her  to  act  for 
her  no  longer.  A  receiver  had  been  appointed.  The 
solicitor  had  some  documents  which  came  into  his 
hands  after  the  death  of  the  deceased,  and  on  which 
he  claimed  a  lien,  not  only  for  the  costs  of  the  suit, 


but  for  other  costs  due  to  him  from  the  adminisfra- 
trix  before  the  commencement  of  the  suit.       The 
plaintiffs  were   creditors  of  the  deceased,  and  they 
petitioned  for  an  order  of  a  very  unusual    nature. 
They  prayed  for  an  order  on  the  solicitor  to  deliver  to 
the  receiver,  or  to  deposit  with  the  master,  all  deeds, 
&o.,  in  his  custody  relating  to  the  personal  estate  of 
the  deceased,  subject  to  any  lien  the  solicitor  might 
have,  and  for  an  inquiry  into  the  existence  of  any 
lien  which  the  solicitor  might  claim,  and  as  to  the 
amount  due  to  him  in  respect  of  it ;    and  if  necessary 
for  a  taxation  of  his  bill  of  costs,  to  the  iuteut  that  it 
might  be  paid  out  of  the    estate  of  the  deceased. 
ShadweU,  V.C,  refused  to  make  any  order  oo  this 
petition.    He  said  the  plaintiffs  had  no  right  to  the 
production  of  the  documents,  as  some  of  them  had 
come  into  the  solicitor's  hands  before  the  suit  com- 
menced, and  he  had  a  lien  on  them  for  costs  incurred 
in  other  business  besides  the  conduct  of  the  suit.  The 
Vice-Chancellor  also  said  the  plaintiffs  had  no  right 
to  tax  the  solicitor's  bill.     The  petition  being  really  a 
petition  by  a  creditor  for  the  taxation  of  the  solicitor's 
costs  and  for  payment  of  them  bv  the  administra- 
trix, the  order  of  the  Vice-Chancellor  seems  to  have 
been  right.      But,    if    he    meant  to  say    that    the 
creditors   had    no    right    to     have    the    documents 
produced  for  the  purposes  of  the  action  because  of  the 
lien,  the  Vice- Chancellor,  in  my  opinion,  went  too  far. 
Having  regard  to  what  he  said  in  Baker  v.  Henderson 
he  may  have  meant  to  go  this  length.     That  case 
presents  no  difficulty,  although  the  first  few  words 
of  the  judgment  were  relied  upon  by  counsel  for  the 
appellant.     In  In  re  Capital  Fire  Insurance  Association 
un  order   was   made  to  wind  up  a  company.     The 
company  had  employed  a  solicitor,  who,  when  the 
petition  for  a  winding-up  order  was  presented,  had  a 
lien  on  some  documents  which  the  liquidator  wanted. 
Chitty,  J.,  made  an  order  directing  the  solicitor  to 
df>liver  these  documents  to  the  liquidator,  but  subject 
to  the  solicitor's   lien.     On  appeal  this  order  was 
discharged  as  to  some  of  the  documents — viz.,  those 
referred  to  in  the  second  order,  on  which  the  solicitor 
had  a  lien  before  the  petition  was  presented.    The 
ground  of  this  decision,  as  I  understand  it,  was  that 
the  solicitor  never  was  the  solicitor  of  the  liquidator 
in  the  winding-up  proceedings,  and  was  not  acting 
for  the  company  in  those  proceedings  (see  per  Cotton, 
L.J.,   at  p.   417),   the  liquidator  having  employed 
another  solicitor.    The  court,  moreover,  pointed  out 
that  as  to  these  documents  the  liquidator  could  obtain 
production  of  them  under  the  winding-up  sections  of 
the  Companies  Acts,  1862,  as  decided  in  In  re  South 
Essex  Estuary  and  Beclamation  Co.^  Ex  parte  Paine  and 
Layton,  L.  R.  4  Ch.  App.  216, 17  W.  B.  Ch.  Dig.  87  (see 
per  Cotton,  L.J.,  24  Cb.  D.  420).    No  doubt  Cotton, 
L.  J.,  said  (see  p.  420)  that  Boughton  v.  Boughton  did 
not  apply  to  "  such  a  case. "  By  this  expression  I  under- 
stand was  meant  the  case  of  documents  in  the  hands  of 
a  solicitor  before  an  administration  suit  commenced, 
the  solicitor  not  being  employed  in  that  suit  by  the 
client  against  whom  the  lien  could  be  asserted.     In 
such  a  case  the  solicitor  would  be  a  stranger  to  the 
litigation,  and  could  not  be  compelled  to  produce 
documents,   except  as  a  witness   oy  subpoena  duces 
tecum.    That  was  the  sort  of  case  which  Cotton,  L.J.f 
had  to  consider.     I  do  not  understand  the  observation 
to  apply  to  the  case  of  a  solicitor  who  is  employed  in 
en  adminifitration  suit  by  a  party  to  the  suit,  and  who 
could  be  made  by  the  other  parties,  or  by  creditors^ 
to  produce  the  documents  other  than  by  aubpcsna, 

Boden  v.  Hensby  was  a  partition  action.  The 
plaintiff  had  changed  his  solicitor,  and  it  was  held 
that  the  solicitor  could  not  be  compelled  to  prodnoe 
documents  on  which  he  had  a  lien  oefore  the  action 
was  commenced,  although  he  could  npt  with)>ol4 
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those  which  came  into  his  possession  afterwards. 
North,  J.,  who  decided  this  case,  acted  on  the 
authority  of  In  re  Capital  Fire  Insurance  Association, 
If  third  parties  were  entitled  to  have  the  documents 
produced,  Baden  v.  Hensby  went  too  far  in  favour  of 
the  solicitor. 

These  were  the  principal  authorities  referred  to, 
and  the  only  ones  which  it  is  necessary  to  notice. 
None  of  them  appear  to  me  to  compel  the  court  to 
reverse  the  order  appealed  from.  That  order  seems 
to  me  right  in  principle,  and  the  appeal  therefore 
ought  to  be  dismissed. 

BiGBY,  L.J. — In  this  case  the  applicant  was  a 
creditor  of  the  deceased  person  whose  estate  is  being 
administered,  and  the  conduct  of  the  cause  has  been 
transferred  to  him.  Mr.  Cridland  has  acted  for  the 
plaintiffs  from  the  commencement  of  the  action,  and 
does  so  now,  so  that  there  can  be  no  question  as  to 
his  having  been  discharged,  if  that  be  material.  The 
order  made  is  for  production  only,  that  being 
apparently  sufficient  for  the  purpose  of  ascertaining 
what  information  useful  for  the  statements  in  the 
case  to  be  laid  before  counsel  the  documents  con- 
tain. 

But  for  the  fact  that  the  lien  arose  before  the 
aotiou  was  commenced,  there  could,  I  think,  ba  no 
question,  on  the  decided  cases,  that  the  order  appealed 
from  is  correct.  The  question  will  turn  out  to  be,  in 
my  judgment,  one  of  procedure  only.  There  can  be 
no  doubt  of  the  right  of  the  creditor  to  production, 
and  the  only  question  which  can  arise  is  whether  that 
right  should  be  enforced  against  the  solicitor  as  a 
witness,  or  whether  a  summary  order  iu  the  action  is, 
according  to  the  course  of  practice,  permissible.  As 
to  documents  which  the  solicitor  has  obtained  in  or 
for  the  purposes  of  the  action,  it  is  clear  that  a 
summary  order  in  the  action  may  be  made.  The  only 
possible  doubt  is  as  to  thoee  on  which  he  had  a  lien 
before  the  action.  Whether  the  lien  was  acquired 
from  the  testator  or  his  executors  seems  to  me  to  be 
immaterial.  At  law  the  very  case  seems  to  me  to 
have  been  decided  in  Ley  v.  Barlow,  where  inspection 
before  trial  was  ordered  of  documents  which  were  in 
the  possession  of  the  attorney  of  a  party  to  the 
action,  notwithstanding  that  he  had  possession  of  and 
a  lien  upon  them  before  action.  This  case  has  not,  to 
my  knowledge,  ever  been  questioned.  It  was,  how- 
ever, apparently  decided  on  the  authority  of  Hunter 
V.  Leathley,  which  had  reference  to  a  witness  required 
by  a  subpcena  duces  tecum  to  produce  the  document 
under  consideration,  and  more  especially  of  Steadman 
V.  Arden,  15  M.  &  W.  587,  where  it  is  not  clear  that 
the  lien  was  insisted  upon.  It  may  be  possible, 
therefore,  to  suggest  that  the  distinction  was  not  so 
clearly  brought  before  the  court  as  to  make  the  case 
a  oondusive  authority. 

Although,  therefore,  I  am  of  opinion,  as  will  here- 
after appear,  that  the  case  was  well  decided,  and  that 
the  doctrine  is  the  same  in  equity  as  at  law,  yet, 
having  regard  to  the  numerous  cases  cited  before  us 
in  the  arguments,  and  to  a  certain  amount  of  con- 
fusion and  apparent  conflict  between  them,  I  think 
ip.  better  to  discuss  the  present  case  on  principle, 
supported  by  some  authorities  which  cannot  be 
questioned. 

The  clear  statement  of  the  limit  to  the  right  of  a 
^licitor  to  refuse  production  of  documents  on  which 
he  has  a  lien  enunciated  by  Lord  Bedesdale  in  the 
case  of  Furlong  v.  Howard  may  be,  and  has  been, 
rested  on  the  very  general  rule  that  no  one  can  give 
greater  rights  to  another  than  he  has  himself.  The 
owner  of  a  document  who  would  himself  be  obliged 
to  produce  it  for  the  purposes  of  justice  cannot  give 
to  his  solicitor  a  ri^ht  to  refuse  production.    Lord 


Bedesdale*8  statement  of  the  law  in  Furlong  v. 
Howard  is  only  one  of  many  statements  to  the  like 
effect  to  be  found  in  the  books,  though  it  is  a  very 
clear  and  important  instance. 

The  principle  itself  is  so  obviously  just  that  I  do 
not  think  it  requires  any  further  support  on  authority, 
and  I  only  go  into  the  authorities  for  the  purpose  of 
showing  that  it  has  down  to  the  present  time  been 
recognized,  in  order  to  get  rid  of  any  argument  that 
mu^ht  be  set  up  that  the  law  has  been  changed. 

In  addition  to  the  cases  already  mentioned  of 
Hunter  v.  Leaihley  (where  the  lien  was  a  broker's  lien 
on  a  policy  of  insurance,  but  the  principle  is  the  same] 
and  Ley  v.  Barlow,  I  may  refer  to  the  following  cases: 
In  Commerell  v.  Poynton,  1  Swans.  1,  Lord  Eldon  ssid 
(p.  2) :  *'  A  solicitor  cannot  by  virtue  of  his  lien  prs- 
vent  the  king's  subject  from  obtaining  justice." 
The  same  principle  is  to  be  found  enunciated  through- 
out the  whole  of  the  carefully-considered  judgment 
of  Sir  Edward  Sugden  in  Blunden  v.  Disart,  2  Dr.  &. 
War.  405.  In  Brassington  v.  BrassingUm^  1  Sim.  ft  St 
455  (treated  as  undoubted  law  in  Hope  v.  Lidddl)^  Sir 
John  Leach  says  (p.  457) :  '*  It  would  be  very  extra- 
ordinary if  a  deed  by  which  property  is  conveyed 
were  to  be  of  no  effect  because  the  party  who  executed 
the  deed  did  not  choose  to  pay  his  solicitor's  bilL  It 
may  be  very  reasonable  that  the  husband  "  (the  doea- 
ment  was  a  marriage  settlement),  "  calling  for  the 
the  deed  for  his  own  purposes,  should  not  have  access 
to  it  until  the  solicitor's  claim  was  satisfied,  but  to 
refuse  to  produce  it  as  a  witness  for  the  other  partj 
cannot  be  justified."  In  Htpe  v.  Liddeli,  above  re- 
ferred to.  Knight  Bruce,  LJ.,  says  (p.  336):  *'If 
Benjamin  Norton  and  Edward  Spencer  Norton  "  (the 
persons  against  whom  the  lien  was  claimed)  "  wers 
now  alive,  and  either  of  them  had  actual  poisai- 
sion  of  the  deed,  he  would  be  compellable  cer- 
tainly to  produce  it  for  the  purpose  of  evidence  at  the 
instance  of  these  defendants.  Why,  then,  .  .  . 
should  not  Mr.  Clipperton  "  (the  solicitor  claiiuing  a 
lien)  *'  not  do  so  ?  I  think  he  ought"  And  Tamer, 
L.J.,  says  that  he  had  long  thought  the  question 
settled  by  Brassingt*m  v.  Brassington.  In  In  re  South 
Essex  Eshiary  and  Reclamation  Ob.,  L.  B.  4  Ch.  App. 
215,  Lord  Hatherley  made,  under  section  115  of  the 
Companies  Act,  1862,  an  order  for  production  against  a 
solicitor  claiming  a  lien  on  documents  belonging  to  a 
c  tmpany  in  liquidation.  The  Lord  Chancellor,  after 
referring  to  the  case  of  a  client  asking  for  prodactioo 
without  having  paid  his  solicitor's  bill,  says:  ''Itii 
equally  beyond  doubt  that  a  solicitor  would  have 
been  ordered  to  produce  on  a  subpcena  duces  tecum 
obtained  by  a  (^-editor  or  third  party."  He  then 
decides  the  case  on  the  ground  that  under  the 
Companies  Act  the  official  liquidator  represented 
the  creditors  as  well  as  the  company.  This  is  sa 
express  decision  of  the  Lord  Cnanoellor  that  a 
crMitor  is  not  a  person  who  claims  through  or  ante 
the  client  so  as  to  be  in  the  same  position  with  hioi, 
but  is  a  person  claiming  hostilely  to  him  so  as  to  be 
entitled  to  the  full  benefit  of  Lord  Redesdale's  state- 
ment of  the  law  in  Furlong  v.  Howard.  In  Bdaney  v. 
F/rench  James,  L.  J.,  says :  *'  But  a  solicitor  cannol 
embarrass  a  suit  by  keeping  papers  which  belong  to 
an  estate  which  is  being  idnuniatered  by  the  omit» 
and  use  that  means  of  obtaining  payment"  B 
may  be,  as  suggested  by  Cotton,  KJ.,  in  In  rt 
Capital  Fire  Insurance  Association,  that  in  Bdanai  v. 
F/rench  only  papers  in  the  cause,  were  being  dealt  inlh, 
but  I  do  not  think  that  the  generality  of  thelaogoafi 
used  by  James,  L.J.,  ought  to  be  limited,  thongti  ths 
case  itself  woudd,  if  Cotton,  L  J.,  is  ri^ht  as  to  the 
facts,  be  no  authority  as  to  the  way  in  which  pio- 
duction  of  deeds  on  which  a  lien  attached  prior  to 
suit  is  to  be  procured  against  a  solicitor  who  had 
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been  discharged.  Cotton,  L.J.,  in  In  re  Capital  Fire 
Insurance  AesoeCation,  at  p.  418,  says  that  a  solioitor 
can  daim  no  greater  lien  than  the  person  who  puts 
the  documents  into  his  hands  is  capable  of  creating. 

Many  of  the  cases  dealt  with  by  me  involve  the 
same  principle,  and  there  are  dedsions  which  might, 
if  necessary,  be  dted  to  the  same  effect— see,  for 
instance.  Fry,  J.,  in  Boughion  ▼•  Boughion. 

These  authorities  make  it  clear  that  the  prindple 
enunciated  by  Lord  Redesdale  in  Furlong  v. 
Howard  has  never  been  modified,  and  any  dicta,  or 
even  any  decisions,  if  there  be  any,  which  are  con- 
trary to  that  prindple  mnst  be  wrong. 

I  now  go  to  the  consideration  of  the  remedies 
against  a  solidtor  to  enforce  production  or  delivery 
notwithstanding  his  lien :  (1)  Of  coarse  delivery  of 
the  documents  may  be  enforced  by  way  of  re- 
demption as  in  Christian  v.  Field,  2  Hare  177,  where 
the  plaintiff  in  a  creditor's  suit  {Christian  v.  Cham-' 
hera),  who  had  in  that  suit  obtained  a  decree  for 
sale  of  real  estate  of  a  testator  for  the  payment  of  his 
debts,  was  hdd  entitled  to  maintain  a  suit  {Christian 
V.  Field)  to  redeem  title  deeds  held  by  a  solicitor  of 
the  testetor,  claiming  a  lien  upon  them,  but  an 
entire  stranger  to  the  oreditor*s  suit.  In  that  case 
redemption  was  the  only  effectual  remedy,  since  the 
deeds  were  wanted  for  the  purpose  of  delivering  them 
to  a  purchaser. 

(2)  Where  there  is  no  litigation  in  which  the 
solidtor  acts  or  has  acted  for  one  of  the  parties,  the 
usual  course  is  to  summon  him  as  a  witness  on  a 
suhpcena  duces  tecum,  and  to  require  him  to  produce 
tiie  documents  on  which  be  claims  a  lien.  Several  of 
the  cases  above  referred  to,  including  Brassington  v. 
BnusingUm  and  Hope  v.  Liddell,  are  of  this  nature, 
and  there  are  many  other  cases  both  at  law  and  in 
equity  which  might  be  cited.  There  is  no  case,  so 
fv  as  I  know,  where  production  has  not  been 
oiforoed  against  a  solidtor  notwithstanding  the  lien, 
if  the  person  demanding  production  could  have 
enforced  production  ag^nst  the  client.  Consistently 
with  Lord  Bed<>edale's  statement  in  Furlong  v. 
Hmcard  there  could  be  no  such  case. 

(3)  There  are  innumerable  instances  in  which  a 
soUdtor  has  been  ordered  summarily  to  produce  or 
ddiver  without  prejudice  to  bis  lien,  where  he  is  or 
has  been  solicitor  to  a  party,  plaintiff  or  defendant. 
Perhaps  the  most  common  case  is  that  now  before 
us — viz.,  an  administration  action,  though  the 
practice  is  not  confined  to  administration  actions. 
Wherever  the  court  has  taken  upon  itself  the  admin- 
istration of  or  dealing  with  an  estate  for  the  benefit 
of  persons  other  than  those  against  whom  the  lien 
antiiorizes  a  refusal  to  produce,  it  has  been  the 
praotioe  to  enforce  production  in  a  summary  way  by 
order  in  the  action  against  the  solicitor  of  any  party. 
Ley  V.  Barlow  has  Men  already  indicated  as  a  case 
of  this  kind  at  law.  So  no  case  has  been  produced 
which  shows  that  any  difference  is  to  be  made  so  long 
as  the  solidtor  continues  to  act  as  solicitor  in  the 
action  with  reference  to  a  lien  existing  before  suit 
and  one  arising  during  the  pending  action.  Nor  can 
there  be  any  such  difference  in  principle.  A  solicitor 
who  engages  to  act  for  a  party  to  an  action 
impliedly  agrees  that  he  will  not  use  his  lien  or  any 
document  required  for  the  purposes  of  the  action  so 
as  to  embarrass  the  prosecution  of  it.  This  con- 
dusion  would  be  sufficient  for  the  purposes  of  this 
appeal ;  but  many  cases  of  the  exercise  of  the  sum- 
mary jurisdiction  have  been  cited,  and  it  may  be 
desirable  to  see  whether  any  of  them  are  adverse  to 
thepropodtion laid  down. 

The  first  cases  of  this  kind  that  I  need  mention 
are  Boss  v.  Laughton  and  Commerell  v.  Poynton,  both 
dedsions  of  Lord  Eldon.    In  the  first,  on  the  appli- 


cation of  asdgnees  of  a  bankrupt  defendant  to  an 
administration  action  in  which  a  decree  had  been 
made.  Lord  Eldon  made  an  order  for  production 
against  the  defendant's  solicitor,  notwithstanding  his 
lien. 

In  the  second,  Lord  Eldon,  on  the  application  of  a 
defendant  against  his  solidtor,  who  had  refused  to 
proceed  in  the  action,  ordered  the  solidtor  to  permit 
inspection  by  the  defendant  for  the  purposes  of  the 
action,  and  directed  production  by  the  solicitor  before 
the  master  for  the  purposes  of  the  action.  I  mention 
these  cases  particularly  because  Lord  Eldon  has  been 
supposed  to  have  withdrawn  somewhat  from  the  doc* 
trine  involved  in  them  by  what  fell  from  him  in  Lord 
V.  WomUeighton,  Jao.  6R0  [1822],  Lord  Eldon's 
decision  in  the  last-mentioned  case  has  been  referred 
to  as  more  favourable  to  the  solicitor's  lien  than  the 
earlier  cases.  The  case  itself  has  frequently  been 
misunderstood.  It  has  been  argued  that  Lord  Eldon 
there  laid  down  somethinji^  inconsistent  with  the 
former  decisions  in  Boss  v.  Laughton  and  Commerell  v. 
Poynton,  and  his  subsequent  deciuon  in  Colegrave  v. 
Manley,  Turn.  &Buss.  400  [1823].  Lord  Cottenham, 
however,  in  Heslop  v.  Metcalfe,  3  My.  &  Cr.  183.  treats 
th-^  case  as  quite  consistent  with  Colegrave  v.  Manley, 

fp.  187,  188,  and  with  Commerell  v.  Foynton,  p.  190. 
n  like  manner  Wood  and  Selwyn,  L.JJ.,  in  Simmonds 
V.  Cheat  Eastern  Railway  Co.,  expressly  dedded  that 
Boss  V.  Laughton  was  not  overruled  by  it.  In 
Belaney  v.  F/rench  Bacon,  V.C.,  said,  referring  to  Lord 
V.  Wormleighton :  **Lord  Eldon's  words  were  greatly 
misunderstood  if  they  were  understood  to  say  that  a 
solidtor  might,  by  detaining  papers,  embarrass  the 
proper  and  rational  progress  of  an  administration 
suit."  The  opinion  of  James,  L.  J.,  in  the  same  case 
has  already  been  cited,  and  both  were  expressly 
approved  by  Pry,  J.,  in  Boughton  v.  Boughion.  Having 
regard  to  all  these  explanations  of  Lord  v.  Worm- 
leighton, it  is  impossible,  I  think,  to  treat  it  as  intro- 
ducing any  substantial  change  into  the  law  as  to 
solidtors'  uen.  It  is  in  my  judgment  only  a  decision 
against  the  exercise  of  summary  jurisdiction  in  the 
case  where  a  solidtor  has  not  discharged  himself ,  but 
been  in  effect  discharged,  and  his  former  client  moves 
against  him.  Colegrave  v.  Manley,  above  referred  to, 
is  a  very  leading  and  important  case  on  the  subject 
of  the  summary  jurisdiction.  There  Lord  Eldon,  in 
the  case  of  a  solicitor  who  had  discharged  himself, 
made  an  order  that  he,  the  late  solidtor,  should 
deliver  to  the  new  solidtor  of  his  former  client  all  the 
proceedings  in  the  cause,  and  all  such  deeds, 
evidences,  papers,  and  writings  whatsoever,  as  had 
come  into  the  possession  or  custody  of  the  late 
solidtor,  belonging  to  the  plaintiff,  and  which 
related  to  the  cause,  subject  to  the  lien  of  the  late 
solidtor  for  the  amount  of  what  should  be  found  due 
to  him  on  the  taxation  of  his  bills  of  costs.  The 
terms  of  this  order  are  suffidently  wide  to  include 
papers  and  costs  which  respectively  came  into  the 
solidtor's  hands,  and  were  incurred,  before  the  com- 
mencement of  the  suit,  though  it  does  not  clearly 
appear  that  there  were  any  such.  In  Baker  v.  /Zen- 
derson  Shad  well,  Y.C,  making  an  order  on  the 
plaintiff's  solicitor  for  the  production  of  documents  in 
his  possession  for  the  purposes  of  the  suit,  takes 
notice  that  the  solicitor  had  no  lien  on  the  documants 
anterior  to  the  suit.  This,  however,  only  means 
that  he  had  not  to  dedde  a  question  as  to  such  an 
antecedent  lien.  In  Heslop  v.  Metcalfe  the  same 
learned  judge,  on  the  authority  of  Colegrave  v.  Manley, 
ordered  delivery  u^  by  a  solidtor,  held  to  have  dis- 
charged himself,  of  papers  in  a  suit,  to  his  dient's 
new  solidtor.  This  decision  was  affirmed  on  appeal 
by  Lord  Cottenham.  Lord  Cottenham  there  also 
relies  upon    Colegrave  v.  Manley,  and  espedally  upon 
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a  paragraph  at  p.  402  of  the  report  in  these  terms : 
**  So  far  as  the  use  of  papers  is  conoemed  the  soitor, 
when  his  solicitor  discharges  himself,  must  have  his 
husiness  conducted  with  as  much  ease  and  celerity 
and  as  little  expense  as  if  the  connection  of  solicitor 
and  cUent  had  not  been  dissolved." 

It  does  appear  from  the  report  of  Heslop  ▼.  Met' 
ealfe  that  the  papers  were  only  papers  in  the  cause, 
though  Hie  late  solicitor  daimed  a  lien  thereon  for 
his  general  costs  outside  the  suit;  but  this  fact  was 
only  relied  upon  as  evidence  of  the  solicitor  having 
discharged  hunself ,  and  there  is  not  a  word  in  the 
carefully  considered  judgment  of  Lord  Gottenham  to 
show  that  he  would  have  excluded  from  the  order 
papers  received  before  the  commencement  of  the  suit 
and  subject  to  a  lien  for  general  costs,  if  in  fact  they 
were  necessary  for  the  proper  prosecution  of  the  suit. 
The  nature  of  the  suit  is  not  shown  from  the  report. 

Warhurion  v.  Edge  is  a  case  which  has  been  much 
discussed,  and  is  not  easy  to  understand.  I  think 
that  the  true  view  of  that  case  is  that  the  petition 
presented  by  the  plaintiffs,  creditors  of  the  deceased 
person  whose  estate  was  being  administered,  was  an 
informal  application  for  redemption  of  the  documents 
referred  to  in  it  on  terms  which  the  plaintiff  had  no 
light  to  impose,  and  that  it  was  dismissed  partiy  on 
that  ground  and  partiy  on  the  ground  that  the  plain- 
tiffs had  no  locus  standi.  One  main  reason  for  the 
order,  given  in  the  judgment  at  p.  514,  is  that, 
because  the  solicitor  had  a  lien  on  the  documents  prior 
to  the  riffht  of  the  administratrix  to  take  them  out  of 
his  hands,  the  lien  was  consequentiy  prior  to  the 
right  of  the  plaintiffs,  who  were  merely  general 
creditors  of  the  deceased's  estate,  and  could  only  take 
the  estate  as  they  found  it.  This  seems  to  me  to  be 
in  direct  opposition  to  the  string  of  authorities  above 
cited,  commencing  with  Fwrlong  v.  Howard^  and 
deprives  the  case  of  any  weight  as  an  authority. 

The  next  case  which  I  think  it  worth  while  to  deal 
with  is  that  of  Bennett  v.  Baxter.  It  decided  that  the 
fact  of  the  conduct  of  an  administration  suit  being 
taken  from  the  pli^tiff  and  given  to  another  creditor 
did  not  entitie  the  plaintiff's  solicitor  to  treat  himself 
as  discharged,  or  in  a  better  position  than  if  he  had 
discharged  himself,  and  gave  the  creditor  having  the 
conduct  the  right  to  inspect  and  take  copies  of  all 
papers  in  the  cause.  On  the  authority  of  Udegrave  v. 
Manley  an  order  for  delivery,  if  asked  for,  might,  I 
think,  have  been  made. 

The  constant  recurrence  of  a  distinction  between 
the  position  of  a  solicitor  discharging  himself  and 
th«t  of  one  who  has  been  discharged  will  be  ob- 
served, and  I  think  that  there  has  been  a  good  deal 
of  misapprehension  as  to  the  meaning  of  those  oases. 
In  fact,  they  only  apply  to  the  exercise  of  sununary 
jurisdiction  to  make  an  order  in  the  suit.  If  a  solici- 
tor having  a  lien  does  not  act,  and  never  has  acted, 
in  the  suit  for  a  dient  party  thereto,  the  course  of 
procedure  against'  him  cannot  in  general  be  by  way 
of  application  in  the  suit  to  which  he  is  in  every  way 
a  stranger.  If  he  begins  to  act  for  a  party  he  must, 
of  course,  be  taken  to  be  ready  to  do  everything 
necessary  for  carrying  on  the  suit  effectually.  He 
certainly  cannot  set  up  a  lien  acquired  during  the 
progress  of  the  suit  so  as  to  embarrass  the  proceedings 
in  it,  and  no  case  that  I  have  beard  of  has  laid  it 
down  that  he  can,  whilst  acting  in  the  suit,  use  in 
such  a  manner  a  previously-acquired  lieu.  If  his 
client  discharges  him  it  is  obvious  that  such  discharge 
cannot  in  substance  affect  the  right  to  production  of 
any  third  party.  The  utmost  effect,  if  any,  of  the 
class  of  cases  now  being  dealt  with  has  been  to  place 
him,  in  the  drcamstances  of  the  particular  case,  in 
the  same  position  as  if  he  had  never  been  a  party  to 


the  litigation — ^that  is  to  say,  to  relieve  him  from 
the  summary  jurisdiction.    Even  as  to  this  I  have  not 
observed  a  case  in  which  the  summary  jarisdiation 
has  been  cut  down  except  where  the  client  himself, 
or  his  representativej  has  been  the  applioant,  though 
I  should  hesitate  to  say  that  there  are  no  oases  to 
that  effect.    If,  on  the  other  hand,  the  solicitor  dis- 
charges himself,  he  has  always  been  held  to  be  in  ti^ 
same  position  as  though  he  continued  to  act— that  ii 
to  say,  to  be  subject  to  the  summary  jurisdiotioB. 
The  case  of  In  re  Capital  Fire  Insurance  Aasodatum^ 
already  referred  to,  has  been  supposed  to  indicate 
that  this  summary  jurisdiction  cauuot  extend  to  ths 
case  of  a  lien  acquired  before  the  oommeooemeat  o{ 
the  litigation.     I  do  not  think  that  to  be  the  meaiuBg    | 
of  the  case.    Cotton,  L.  J.,  there  guarded  himself  csre- 
f ally  agaiost  appearing  to  lay  down  any  such  oonds- 
sion.    At  p.  417  of  the  report  he  says,  with  refetenos 
to  the  documents  which  the  solicitors  had  poosBwion 
of  before  the  18th  of  September,  1882— that  is,  tiis 
commencement  of  the  liquidation — "  They  oame  to 
the  hands  of  the  solicitor  before  the  presentation  of 
the  petition,  and  I  see  nothing  to  s&eot  his  Uen." 
He  cannot  by  these  words  have  meant  that  the  right 
of  any  person  to  insist   upon   the   prodaotion  OQ 
suhpcsna  was  taken  away.     When  the  three  anthoci- 
ties  relied  upon  by  Chitty,  J.,  in  the  oourt  below 
were  referred  to,  he  says,  *'  None  of  them  seem  to  os 
to  govern  the  case.    A  solicitor  employed  in  a  suit  is 
in  a  very  different  position."    This  can,  I  think,  oolr 
mean,  having  regard  to  what  has  been  before  wuA, 
that  in  a  suit  a  solicitor  may  be  subject  to  the  sum- 
mary jurisdiction  as  to  documents  on  which  he  aa» 
quired  a  lieu  before  suit.     It  is  remarkable  that  in  no^ 
case  in  which  a  solicitor  has  been  held  to  be  mbjeel 
to  the   sammary  jurisdiction   has   there  been  aay 
attempt  to  limit  the  summary  jarisdiction  by  saying' 
that  it  could  not  apply  to  a  lien  acquired  before  soil. 
It  seems  to  me  that  it  is  more  in  aocordanoe  witk_ 
common  sense  that  the  summary  jurisdiotion  shonUa' 
if  it  applies  at  all,  be  extended  to  all  cases,  than  thsl' 
an  order  under  it  should  be  confined  to  papen  as* 
quired  in  or  for  the  purposes  of  the  actioti,  whibt  as, 
to  those  aoquired  before  the  action  the  prooedore  1^^ 
compel  production  by  the  solicitor  as  a  witness  shoaU' 
necessarily  be  resorted  to. 

My  conclusion  is  that  Ley  v.   Barlow  slhonld  te^ 
maintained,  and  this  appeal  <Usmissed« 

Yattqhan  WiLLiAics,  L. J.— I  agree  in  the  ran^^s 
but,  having  been  favoured  with  an  oppoitumty  ol 
reading  the  judgments  of  the  Master  of  toe  Bo&s  a 
Bigby,  L.J.,  I  prefer  to  give  my  own  reasons,  wfai 
differ  considerably  from  theirs. 

Now,  I  agree  that  it  would  seem  to  be  an 
factory  state  of  the  law  if  in  a  case  where  the 
of  an  administration  suit  is  taken  from  the 
executor  and  given  to  a  creditor,  the  solicitor 
plaintiff  executor  should  be  able  to  embanaai 
progress  of  the  suit  by  refusing  to  produoe  dodta 
on  which  he  has  a  lien,  even  though  he  aoqnirsd 
a  lien  in  respect  of  documents  received  from 
testator  in  respect  of   work  done  for  him.    But 
production  by  the  solicitor  of  such  docnments  is 
be  ordered,  it  is  important  to  ascertain  the  -^ — ~ 
on  which  the  order  is  made,    A  predsel; 
order  was  made  in  Bennett  v.  Baxter ;  but  ' 
V.C.,  in  that  case  based  his  order  on  the 
of  the  solicitor  in  delaying  the  suit,  which 
led  to  the  conduct  of   the  suit  being  given  to 
creditor.    No  misconduct  is,  however,  imputsd  to 
solicitor  in  the  present  case,  and  it  therelwe  ' 
necessary  to  consider  on  what  principle  an  ocdei 
the  solicitor  for  production  can  be  made  in  thb  oi 

There  cai)  be  no  doubt  bat  that  the  lion  ol 
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efidtor  would  not  be  a  ground  for  refusal  to  produce 
hi  docomento  at  the  trial  of  an  action,  if  the  solicitor 
nn  lerved  with  a  aubpcena  issued,  at  the  instance  of 
B|  person  other  than  the  person  asainst  whooi  the 
in  came  into  existence,  or  someone  daiming  through 
k.  Eope  ▼.  LiddeU  is  a  dear  authority  for  this, 
)  alio  are  Furlong  ▼.  Howard  and  Brcusington  ▼. 
^Qttington^  This,  however,  woald  not  justify  the 
rder  to  produce  in  this  case,  unless  either  it  is  right 
tmtke  an  order  to  produce  before  trial  in  every  case 
I  which  production  would  be  compelled  at  the  trial 
f  s  person  served  with  a  subpoena  duces  tecum,  or 
dsH  an  executor  in  an  administration  action,  or  a 
•ditor  haying  the  conduct  of  it,  is  to  be  treated  as 
penon  other  than  the  testator  or  someone  claiming 
ider  him*  It  is  said  that  there  is  no  difference 
rhroen  the  liability  to  produce  at  the  trial  and  a 
tUity  to  piodooe  before  the  trial,  and  that  when- 
m  the  one  jiroduction  can  be  compelled  the  other 
B  ilao.  I  do  not  think  that  this  is  so.  If  it  were 
,  one  would  have  expected  to  find  instances  of 
ion  on  mere  strangers  to  an  action  to  produce 
eomentB  which  they  had  in  their  possession  for 
fisotion  by  a  party  to  the  action  before  trial.  I 
ow  of  no  suon  cases.  The  report  in  Furlong  ▼. 
mard  is  very  short,  and  it  is  not  at  all  clear  from  it 
Sk  the  order  to  produce  was  not  an  order  to  produce 
tlie  trial,  or  that  the  document  was  not  an  instru- 
Bt  tn  which  the  applicant  who  obtained  the  order 
1  not  ao  interest  as  a  party  thereto.  In  Ley  ▼, 
Horn  and  in  Sieadman  v.  Arden  and  in  Hunter  v. 
rfUey  the  applicant  who  obtained  the  order  for 
idaeoon  before  trial  had  an  interest  as  a  con- 
•ting  party  in  the  document  ordered  to  be 
dnoed  lor  inspection,  and  at  law  it  was  always 
»  pcaotioe,  even  before  there  was  any  statutory 
wiBOQ  for  difloovery,  to  order  the  production 
Mcth  docnments  for  l3ie  purpose  of  pleading,  but, 
•  lor  this  purpose,  and  in  the  case  of  such  docu- 
lii,  no  oroer  oould  be  obtained  to  compel  a  third 
^,  a  stranger  to  the  action,  to  produce  documents 
nspectlon  in  a  cause :  see  Cocks  v.  Nash,  3  Moore  & 
164,  where  the  whole  subject  is  very  fully  discussed. 
BeoveTy  it  is  difficult  to  explain  the  refusal  of  the 
w  ioT  production  and  inspection  in  Lord  v.  TFomt- 
llol^  or  the  necessity  to  rely,  in  Bennett  v.  Baxtert 
the  default  of  the  attorney,  if  there  was  any  broad 
seal  role  which  could  be  invoked  to  the  effect 
i  every  witness  must  produce  for  inspection  before 
I  any  document  which  he  would  be  compelled  to 
bee  at  the  trial  on  a  subpoena  duces  tecum, 
\  M6ma  to  me  important  in  ATRmining  the  authori- 
iiD  notice  the  distinction  between  an  order  for 
wry  ap  of  papers  and  an  order  for  production  of 
m,  aiid  again,  the  distinction  between  an  order 
Ae  prodnctiou  of  papers  by  a  solicitor  who  by 
Is  or  cx>nduot  has  discharged  himself,  and  an 
pfor  production  by  a  solicitor  who  has  been  dis- 
prd.   without  misconduct  on  his  part,  by  the 

)fm  granting  or  refusal  of  an  order  for  delivery  up 
toers  by  the  acting  solicitor,  to  the  client  does  not 
fi%  the  affirmation  or  negation  of  any  obligation 
Lfltnuicper  tu  the  action  to  produce  a  document 
m  he  holds  subject  to  his  lien,  nor  does  the  order 
■odnctioii  by  a  solidtor  who  has  discharged  him- 
r0f  docmueots  received  by  him  for  the  purposes 

tcaTHin ;  but  an  order  on  a  solicitor,  discharged 
oUent,  to  produce  before  the  trial  for  inspeo- 
|4oca]iient8  on  which  he  has  a  lien  might  involve 
llfirmAtion  of  such  an  obligation  by  a  mere 
^  to  produce  before  trial  documents  on  which 
'pSi  a  lien*  for  the  solicitor  in  such  a  case  would, 
iSAt  any  £ault  of  his  own,  have  become  a  stranger 
'*  But  I  do  not  think  it  does. 


The  case  of  In  re  Faithfull  seems  to  me  to  lay  down 
the  rule  t^t  a  discharge  solicitor  is  under  no  obliga- 
tion to  deliver  or  even  produce  or  allow  inspection  of 
papers  on  which  he  has  a  lien ;  and  I  am  not  awaro 
that  a  solicitor  thus  discharge  has  any  special  rights 
or  liabilities  beyond  those  of  other  persons  holding 
documents  subject  to  a  lien.  But  on  the  other  hand, 
it  is  clear  law  that  in  administration- and  other  repre- 
sentative actions,  a  discharged  solicitor  cannot,  resist 
production,  at  the  instance  of  creditors,  of  documents 
received  for  the  purposes  of  the  action.  Now,  what 
is  the  reason  of  this  apparent  anomaly  ?  The  reason 
seems  to  me  to  be  that  a  solicitor  receiving  from 
his  client  papers  in  the  course  of  a  cause,  for 
the  purpose  of  doing  justice  to  his  client,  thereby 
undertakes  to  produce  them  if  necessary  in  the 
cause,  and  is  not  relieved  from  this  undertaking 
by  being  discharged  by  the  client,  in  so  far  as  relates 
to  the  obligations  incurred  by  the  client  in  that  cause. 
Even  if  this  does  not  explain  the  anomaly,  the  fact 
remains  that  administration  and  representative  actions 
are,  at  all  events,  treated  as  a  special  class  outside 
the  general  rule.  The  very  fact  that  in  cases  of  orders 
for  production,  as  distinguished  from  delivery,  a  dis- 
tinction is  drawn  between  papers  received  for  the  pur- 
poses of  the  cause  and  papers  not  so  received  (see  Ross 
V,  Laughton,  Commerell  v.  Poynton,  and  Vale  v.  Oppert, 
23  W.  B.  780,  L.  B.  10  Ch.  App.  340),  seems  to  point  to 
the  liability  to  produce  for  inspection  being  based,  not 
on  any  general  obligation,  but  on  special  obligations 
attaching  to  solicitors.  The  result  of  all  these  con- 
siderations seems  to  be  to  show  that  there  is  no  lia- 
bility on  a  mere  stranger  to .  produce  documents  on 
whidi  he  has  a  lien  before  the  trial,  or  otherwise  than 
at  the  trial  in  obedience  to  a  suhpcena. 

This  being  my  view,  I  will  not  trouble  to  consider 
how  far  the  plaintiff  in  an  administration  action,  as 
representing  the  creditors  of  the  estate,  can  set  up  the 
rights  of  third  persons  to  insist  on  the  production 
under  a  subpcena  ;  and  I  will  now  proceed  to  consider 
whether  thero  is  any  special  obligation  on  a  solicitor, 
as  such,  to  produce  for  inspection  before  txial  docu- 
ments in  ciroumstances  like  those  appearing  in  the 
present  oase.  The  remedy  against  a  solicitor  who 
wrongfully  refuses  to  produce  or  deliver  up  papers  is 
by  summary  order  against  him  as  officer  of  the  court. 
The  obligations  of  a  solicitor  claiming  a  lien  on  papers 
received  oy  him  professionally,  and  the  extent  of  the 
remedy  against  him,  are  defined  in  a  long  series  of 
cases,  chiefly  in  courts  of  equity.  These  cases  mostly 
turn  on  the  difference  in  the  obligation  of  a  solicitor 
who  has  been  discharged  by  the  dient  and  a  solicitor 
who  has  discharged  himself  by  refusing  to  continue  to 
act.  The  present  case  differs  from  such  cases  in  that 
iJie  solicitor  has  not  been  discharged  by  the  client  or 
by  his  own  refusal  to  act,  but  continues  the  solicitor 
in  the  cause. 

So  far  as  rolates  to  the  cases  of  solicitors  discharged 
by  the  client,  there  is  a  long  series  of  cases  gping  to 
show  that  a  solicitor  discharged  by  the  client  is  liable 
to  produce  for  inspection  or  deliver  up,  subject  to  his 
lien,  all  papers  received  for  the  purpose  of  the  cause 
in  every  case  in  which  litigants  other  than  his  client 
are  concerned,  at  the  instance  of  sach  other  parties, 
and  creditors  and  others  concerned  in  administration 
and  other  representative  actions  are  treated  for  this 
purpose  as  parties  to  the  litigation  distinct  from  the 
client  of  the  solicitor;  but  these  cases  all  Umit  the 
obligation  to  papers  received  by  the  solicitor  for  the 
purpose  of  the  cause,  and  seem  to  exclude  from  the 
obligation  papers  on  which  the  solicitor  has  a  lien 
acquired  prior  to  and  irrospective  of  the  cause.  Ross 
V.  Laugfdon,  Belaney  v.  F/irench,  Boughton  v.  Boughton, 
In  re  Capital  Fire  Insurance,  and  Boden  v.  Hensby 
are  examples  of  this  class  of  cases. 
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It  is  diffioult  to  reconcile  Lord  v.  Wormleighton  and 
Warhurton  v.  Edge  with  the  obligation  to  produce  or 
deliver  up  in  these  cases.  The  distinction  between 
Boss  V.  Laughton  and  Lord  t.  Wormleighton,  upon 
which  the  lords  justices  tried  to  reconcile  th(*ai  in 
Simmonds  y.  Oreat  Eastern  Railway^  seems  too 
narrow,  as  it  would  exclude  administration  actions 
from  the  scope  of  these  cases.  The  obligation  of 
the  dischareed  solicitor  to  produce  in  the  cause 
papers  received  for  the  purpose  of  the  cause  in 
administration  or  representative  actions  seems,  how- 
ever, wdl  established. 

Now,  what  is  the  obligation  of  a  solicitor  who  has 
not  been  discharged  in  reference  to  the  production 
of  papers  ?  I  cannot  doubt  but  that  he  is  bound  to 
pr^uce  all  papers  received  in  the  action ;  but  does 
his  obligation  go  further)?  Is  he  bound  to  produce 
papers  received  before  the  action,  on  which  he  had 
already  acquired  a  lien  F  I  think  he  is.  There  is  no 
direct  authority,  but  the  observations  of  Shadwell, 
y.C,  va,  Bennett  v.  Baxter ,  and  of  the  lords  justices  in 
Simmonda  v.  Great  Eautem  Railway,  seem  to  show 
that  he  is,  and  that  this  is  an  obligation  not  towards 
persons  other  than  his  client,  but  to  the  client  him- 
self. The  solicitor  has  a  mere  right  of  retainer,  and 
the  enforcement  of  that  right  seems  to  me  inconsistent 
with  the  duty  which  he  has  undertaken  tx)  perform. 
Hh  must,  I  think,  be  taken  to  have  kiio>vn  when  he 
accepted  the  retainer  that  it  might  be  necessary  to 
produce,  under  an  order  for  discovery  made  on  his 
client  in  the  action,  these  papers  upon  which  he  had 
a  lien,  and  to  have  waived  by  implication  his  lien 
so  far  as  the  production  of  the  papers  might  prove 
necessary  in  the  suit.  This  same  obligation  is  the 
obligation  which  continues  in  its  entirety  if  he  volun- 
tarily discharges  himself.  He  must  still  continue  to 
afford  facilities  for  the  prosecution  of  the  suit.  It  is 
to  be  remarked,  also,  that  there  is  no  case  reported 
in  which  a  solicitor,  while  still  the  so  licitor  on  the 
record,  has  ever  successfully  resisted,  or  indeed 
attempted  to  resist,  this  obligation  on  account  of  a 
lien  acquired  prior  to  the  action,  which  is  very 
remarkable,  as  the  opportunity  for  making  such  a 
claim  must  have  arisen  again  and  again. 

I  wish  to  add  that,  even  if  I  am  wrong  in  assuming 
that  this  is  an  obligation  of  the  solicitor  towards  the 
client,  the  obligation  might  yet  be  held  to  arise  in 
the  case  of  an  administration  action,  or  any  action  in 
which  the  rights  of  other  persons  are  concerned  ;  but 
I  prefer  to  rest  my  judgment  on  the  ground  of  obli- 
gation to  the  client. 

I  may  add  that  I  think  that  In  re  Capital  Fire 
Assurance  Association  and  Boden  v.  Hensby,  in  so  far  as 
these  cases  are  authorities  for  limiting,  in  the  case  of  a 
solicitor  discharged  by  the  client,  the  order  whether 
for  production  or  delivery  up  of  papers,  to  papers 
received  in  the  action,  are  in  accordance  with  previous 
authorities,  and  I  wish  further  to  add  that  I  think 
that  if  Oolegraue  v.  Manley  and  Heslop  v.  Metcalfe  are 
looked  at  there  is  nothing  in  them  to  show  that  the 
orders  were  intended  to  extend  to  papers  received  by 
the  solicitors  before  the  action,  but,  on  the  contrary, 
the  observations  by  Lord  Cottenham  and  the  Vice- 
chancellor  point  in  the  opposite  direction.  The 
order  in  Bennett  v.  Baxter  is  similarly  limi'ed  to 
documents  in  the  cause. 

Apjteal  dismissed. 

Solicitors,  Spencer  Cridland^  d-  Co, ;  Frame  .fc  Son. 


From  Q.  B.  Div.         ) 
(A.  L.  Smith,  Chitty,  and  J  April  5. 

Collins,  L. JJ.)  ) 

Pender  v.  Taddei.  (a.) 
Practice  ^Pleading — Counter-  claim— Parties — Claim  hy 
defendant  ami  other  person  against  plaintiff — Ord. 
21,  r,  11. 

The  defendant  and  a  third  person  Jiad  a  joint  eatise  of 
action  against  the  plaintiff  arising  otU  of  the  same  ctr- 
cumstanc^s  as  the  plaintiffs  cause  of  action.  The 
defendant  delivered  a  counter-  claim  in  respect  of  such 
joint  cause  of  action,  making  the  third  person  a  defendant 
to  the  counter-claim. 

Held,  that  such  counter-claim  could  not  he  set  np  in 
the  acti<m. 

Appeal  from  an  order  of  Qrantham,  J.,  strikiii^ 
out  the  defendant's  counter-claim.    . 

The  plaintiffs  were  the  executors  of  the  late  Sir 
John  Pender,  and  they  sued  the  defendant  as  acoeptor 
of  two  bills  of  exchange  for  £5,000  each  drawn  by 
Sir 'John  Pender  on  behalf  of  himself  and  J.  S.  Bal- 
four and  indorsed  to  Sir  John  Pender. 

The  bills  of  exchange  were  given  in  oonneotioa 
with  a  contract  which  had  been  entered  into  between 
the  defendant  and  onn  Bellani  of  the  one  part,  and 
Sir  John  Pender  and  J.  8.  Balfour  of  the  other  part, 
whereby  the  defendant  and  Bellani  agree'l  to  sell  to 
Sir  John  Pender  and  J.  S.  Balfour  a  certain  estate 
and  wat^r-rights  in  Italy. 

The  defendant's  case  was  that  there  ha  I  been  a 
breach  of  this  contract  by  Sir  John  Pender,  and  he 
delivered  a  counter-claim  intituled  between  himself 
as  plaintiff,  and  the  plaintiffs  in  the  action  and  Bellani 
as  defendants. 

By  the  counter-claim  it  was  alleged  that  the 
contract  provided  for  an  advance  of  £10,000  bj 
the  purchasers,  that  the  purchasers  accordingly 
advanced  that  sum  to  the  defendant,  and  that  the 
defendant  g^ve  the  two  bills  of  exchange  now  sued 
upon  as  security  for  the  same.  The  defendant 
claimed  as  against  the  plaintiffs  in  the  action  £70»000 
damages  for  oreach  of  contract,  and  as  against  all 
the  defendants  to  the  counter-claim  a  declaration 
that  so  much  of  that  sum  as  might  be  necessary  to 
meet  any  claim  which  the  plaintiff;i  in  the  action 
might  have  against  the  defendant  in  the  action 
might  be  set  off  against  it,  and  that  the  reada««  of 
such  sum  might  be  dealt  with  by  the  ooart  and  paid 
as  to  the  court  might  appear  just. 

On  the  application  of  the  pUintiffd  Grantham.  J., 
made  an  order  striking  out  the  defendant's  counter- 
claim. 

The  defendant  appealed. 

(7.  C.  Scott,  for  the  defendant. — ^The  counter-claiui 
arises  out  of  the  same  transaction  as  the  claim,  and 
is  therefore  properly  set  up  in  accordance  with  the 
rules  and  the  practice.  By  it  the  defendant  seeks  to 
raise  a  question  between  himself  and  Bellani  on  the 
one  hand  and  the  plaintiffis  on  the  other,  which 
question  is  closely  connected  with  the  plaintiffs* 
<jlaim.  Bellani  does  not  consent  to  become  a  party 
to  the  counter-claim,  but  the  defendant  is  entitled 
to  have  him  added  under  ord.  16,  r.  11,  which  gives 
the  court  power  to  order  that  the  names  of  any 
parties  **  whose  presence  before  the  court  may  fale 
necessary  in  order  to  enable  the  court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the 
questions  in voled  in  the  cause  or  matter,  be  added/* 
The  defendant  cannot  make  Bellani  a  oo-jilaintiff  in 

(a.)  Reported  by  F.  G.  RuoKER,  Esq.,  Barrister- 
at-Law, 
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the  oonnter-olaiin  against  his  will;  he  therefore 
makes  him  a  co-defendant  in  aocordance  with  ord.  21, 
r.  11,  and  the  old  Chancery  practice,  under  which 
all  persons  who  were  interested  had  to  be  before  the 
court,  whether  as  plaintiffs  or  defendants. 

H«  cited  Ltike  v.  South  Kenshigion  Hotel  Co,,  27 
W.  B.  514.  11  Ch.  D.  121 ;  and  Turner  v.  Hednes/ord 
Qas  Co.,  26  W.  R  308,  3  Ex.  D.  145. 

G,  8,  Bower,  for  the  plaintiffs. 

A.  li.  Smith,  L.J. — The  plaintiffs  sue  the  defen- 
dant on  two  acceptances.  The  defendant  says  that 
he  and  Bellani  have  a  counter-claim  against  the 
nhintiffs,  Bellani  being  a  joint  contractor  with  the 
defendant  in  the  transBtction  out  of  which  the  dis- 
pute between  the  parties  arose.  The  defendant, 
howerer,  does  not  make  Bellani  a  plaintiff  to  the 
coonter-daim,  he  seems  to  admit  that  ord.  21,  r.  11, 
does  not  by  its  terms  enable  him  to  do  that ;  but  he 
makes  him  a  defendant  to  the  connter-daim.  The 
question  is  whether  by  the  rules  and  the  practice  he 
can  do  this.  Ord.  21,  r.  11,  says  that,  ''Where  a 
defendant  by  his  defence  sets  up  any  counter-claim 
which  raises  questions  between  himself  and  tJie 
plaintiff  along  with  any  other  persons,  he  shall  add 
to  the  title  of  his  defence  a  furl^er  title  similar  to  the 
title  in  a  statement  of  claim,  setting  forth  the  names 
of  all  the  persons  who,  if  such  counter-claim  were  to  be 
enforced  by  cross-action,  would  be  defendants  to  such 
cross-action.*'  In  my  opinion,  those  words  are  not 
applicable  to  the  present  case.  The  defendant  is  not 
raising  a  question  between  himself  and  the  plaintiffs 
along  with  another  person,  he  is  raising  a  question 
between  himself  along  with  another  person  and  the 
plaxnti£b;  tiiough  instead  of  making  that  other 
person  a  plaintiff  to  the  counter-claim  he  makes  him 
a  defendant.  I  do  not  think  that  what  we  are 
deciding  is  at  all  in  conflict  with  what  was  said  by 
the  Lords  Justices  in  Turner  v.  Hednes/ord  Gas  Co,  In 
my  opinion  the  defendant  cannot  be  allowed  to  do 
in  an  indirect  way  that  which  by  this  rule  he  can- 
not do  directly.  The  appeal  must,  tiierefore,  be 
dismissed. 

Chitty,  L.J.— I  agree.  I  think  that  the  words 
" along  with  any  other  persons'*  in  ord.  21,  r.  11, 
apply  solely  to  "  the  plaintiff,**  and  that,  as  this  rule 
dioes  not  permit  the  defendant  directly  to  tet  up  such 
a  counter-claim  as  he  has  raised,  we  ought  not  to 
allow  him  to  do  so  indirectly  by  reference  to  the 
general  practice. 

CouuNS,  L.J.,  concurred. 

Appeal  dMmis9ed, 

SoficitorB  for  the  plaintiffs.  Barlow  &  Barlow, 
Sdlioitors  for  the  defendant,  Hogan  &  Hughes. 


March  21. 


Prom  Q.  B.  Div. 

(A.  L.  Smith,  Chitty, 

and  Collins,  L.JJ.} 

In  re  Kent  Coalfields  Stndigatb  (Limited)  (in 
Liquidation),  (a.) 

Compcmy  —  Winding  up  —  Voluntary  liquidation  — 
Begister  of  shareholders — Application  to  inspect — 
Con^^anies  Ad,  1862  (26  &  26  Vict,  c,  89),  s.  32. 

Seetion  32  of  the  Companies  Act,  1862,  which  gives  a 

(a.)  Beported  by  W..  F.  Bakby,  Esq.,  Barrister- 
at-Law. 


right  to  insi^ect  the  register  of  shareholders  of  a  company, 
is  no  longer  applicable  where  the  company  is  being  wound 
up,  whether  the  winding  up  be  compulsory,  or  under 
supervision,  or  merely  voluntary. 

Appeal  from  an  order  of  a  judge  at  chambers. 

The  Kent  Coalfields  Syndicate  H^iimited),  a  company 
registered  under  the  Companies  Act,  1862,  had  ceased 
to  carry  on  its  business,  and  was  being  wound  up 
voluntarily.  After  the  commencement  of  the  winding 
up  a  person  who  was  neither  a  creditor  nor  a  share* 
holder  of  the  company  applied  to  the  company  and 
the  liquidator  for  inspection  of  the  register  of  members, 
under  section  32  of  the  Companies  Act,  1862,  at  tiie 
same  time  tendering  one  shiUing.  Inspection  being 
refused,  Qxantham,  J.,  made  an  order  directing  the 
company  and  the  liquidator  to  produce  the  register 
to  the  applicant  for  his  inspection.  The  company 
and  the  liquidator  appealed. 

F,  Evans,  for  the  appellants. — There  is  no  jurisdic- 
tion under  section  32  of  the  Companies  Act,  1862,  to 
order  inspection  of  the  register,  where  the  compimy 
is  being  wound  up.  Hiat  section  occurs  in  Part  II. 
of  the  Act,  which  deals  with  going  companies.  The 
object  is  to  enable  a  person  dealing  with  the  company 
to  ascertain  how  far  he  may  trust  the  company: 
Oakes  v.  Turquand,  L,  B.  2  H.  L.  325,  at  p.  366  (per 
Lord  Cranworth),  16  W.  R.  H.  L.  Dig.  15.  That 
section  is  not  applicable  when  a  company  is  in 
liquidation :  In  re  Yorkshire  Fibre  Co,,  18  W.  B.  541, 
L.  K.  9  Eq.  650.  After  the  winding  up  has  com- 
menced the  register  is  under  the  control  of  the 
liquidator,  In  re  Capital  Fire  Insurance  Association, 
32  W.  B.  260,  24  Ch.  D.  408,  at  p.  412;  and 
yet,  if  section  32  applied,  the  company  and  its 
directors  would  incur  a  penalty  for  refusal  to  allow 
inspection.  By  section  133,  sub- section  5,  after  a 
voluntary  winding  up  all  the  powers  of  the  directors 
are  to  cease.  By  section  156,  coupled  with  section 
138,  where  a  company  is  being  voluntarily  wound  up 
'*  the  coiirt  **  may  give  a  contributory  of  tibe  company 
inspection  of  the  register ;  and,  by  section  32,  sub- 
section 2,  of  the  Companies  (Winding-up)  Act,  1890, 
'*the  court"  means  the  court  having  jurisdiction 
under  that  Act  to  wind  up  a  company. 

Swinfen  Eady,  Q.C,  and  J.  B,  Atkin,  for  the 
respondent. — Se<3tion  32  does  not  come  to  an  end 
with  the  voluntary  winding  up.  By  section  39  the 
company  must  keep  a  registered  office,  and  that 
obligation  does  not  cease  upon  a  voluntary  winding 
up  though  the  penalty  upon  the  company  for  not 
having  a  registered  office  is  only  applicable  whUe  the 
company  is  carrying  on  business.  A  writ  may  be 
served  under  section  62  on  a  company  which  is  being 
voluntarily  wound  up.  After  the  voluntary  winding 
up  the  liquidator  has  power  to  manage  the  company 
(section  95),  and  therefore  he  can  give  inspection  of 
the  register  under  section  32,  and  can  close  it  under 
section  33.  Section  35,  as  to  the  rectification  of  the 
register,  clearly  applies  after  a  winding  up.  All  the 
reasons  for  granting  inspection  of  the  register  exist, 
though  not  in  the  same  degree,  in  the  case  of  a 
voluntary  winding  up.  There  is  no  limit  iu  terms  in 
section  32  to  a  going  company,  and  the  court  will 
not  be  astute  so  to  umit  it.  Further,  section  156, 
which  is  made  applicable  by  section  138,  in  the  case 
of  a  contributory  m  a  voluntary  winding  up,  deals 
with  inspection  of  '  *  books  and  papers.  *  *  These  words, 
which  are  very  general,  do  not  show  an  intention 
that  the  special  provisions  of  section  32  as  to  the 
register  should  terminate  on  a  winding  up.  They 
referred  to  Nelson  v.  Anglo-American  Land  Mortg(ige 
Agency  Co,.  45  W.  B.  171,  [1897]  1  Ch.  130. 
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CouKT  OF  Appeal. 


SUMPTBB  V.  HEDOBS. 


Ck>UBT  OF  AFPE4L. 


A.  L.  Smith,  L.J. — The  qaestion  we  have  to  deter- 
mine is  whether  or  not  an  order  can  be  made  under 
section  32,  when  a  company  is  in  voluntary  liquida- 
tion and  not  carrying  on  its  business,  for  inspection 
of  the  register  of  shareholders.  It  is  dear  that 
section  138,  coupled  with  section  156,  cannot  be 
relied  upon  in  support  of  this  order  at  chambers, 
because  the  applicant  is  not  a  contributory,  and  even 
if  he  were  the  proper  tribunal  to  apply  to  for  inspec- 
tion would  be  the  judge  having  jurisdiction  under 
the  C!ompanies  (Winding-up)  Ad;,  1890,  to  wind  up 
the  company — that  is,  Wnght,  J.  The  question, 
therefore,  is  whether  section  32  applies.  That  section 
begios  by  providing  that  the  register  of  members 
shall  be  kept  at  the  registered  office  of  the  company 
thereinafter  mentioned.  By  section  39  every  com- 
pany must  have  a  registered  office;  but  whether  that 
provision  is  applicable  to  a  compaay  in  liquidation  I 
do  not  decide.  Section  32  then  goes  on  to  provide 
that  except  when  closed  as  thereinafter  mentioned — 
that  refers  to  section  33,  which  seems  to  me' to  apply 
onlv  to  a  company  before  it  has  gone  into  liquidation 
— the  register  shall  during  business  hours  be  open  to 
the  insjMotion  of  any  member  gratis,  and  to  the 
inspection  of  any  other  person  on  the  payment  of  one 
shilling  for  each  inspection,  and  a  pemdty  is  imposed 
upon  the  company  and  its  directors  in  case  of  a  re- 
fusal to  allow  inspection.  The  penslty,  therefore,  is 
payable  by  the  company  in  case  of  a  refusal  by  it 
to  allow  iuspectiou.  It  would  be  absurd  to  impose  a 
penalty  upon  a  company  in  liquidation  when  the 
register  would  not  be  under  its  control.  It  seems  to 
me  that  it  would  be  an  unreasonable  view  of  this 
section  to  read  it  as  applying  to  a  company  in  liqui- 
dation as  well  as  to  a  going  company.  It  seems  to 
me  to  apply  only  to  a  going  company,  and  sections 
138  and  156  support  this  view.  If  authority  were 
needed  in  support  of  this  proposition,  it  is  to  be 
found  in  the  decision  of  James,  Y.C.,  in  In  re  York- 
shirt  FibfB  Co.  In  my  opinion,  therefore,  Grantham, 
J.,  had  no  jurisdiction  to  make  the  order  for  inspec- 
tion. 

Chittt,  L.J. — I  am  of  the  same  opinion.  Section 
32  does  not,  in  my  opinion,  apply  to  a  company 
which  is  being  wound  up,  whether  by  the  court,  or 
imder  a  supervision  order,  or  voluntarily.  The 
section  comes  within  a  group  of  sections  which,  upon 
their  face,  refer  to  a  company  as  a  going  concern, 
and  though  this  may  not  be  sufficient  to  settle  the 
construction  of  section  32,  it  is  an  element  to  be 
taken  into  consideration.  The  exception  in  the 
section  as  to  the  closing  of  the  register  seems  to  me 
to  be  appUoable  only  to  a  going  ooiupauy.  That 
exception  refers  to  section  33,  which  gives  a  com- 
pany power  to  dose  the  register  for  certain  periods. 
Another  provision  in  the  section  points  in  the  same 
direction — ^namdly,  the  provision  as  to  the  penalty.  I 
aai  unable  to  say  that  a  penalty  which  is  imposed 
upon  the  company  for  refusal  to  aUow  inspection,  is 
stiJl  so  imposed  when  the  powers  of  the  directors 
have  ceased,  or  is  imposed  upon  the  liquidator.  It  is 
clear  tiiat  upon  the  winding  up  of  a  company  the 
register  passes  into  the  control  of  the  liquidator :  In 
re  Capital  Fire  Insurance  Association,  As  regards 
section  156,  which  occurs  in  the  winding  up  part  of 
the  Act,  the  contention  put  forward  on  behalf  of  the 
respondent  upon  that  section  is  that  though  the  word 
'*  books  "  may  be  large  enough  to  include  the  register, 
yet  that  is  not  sufficient  to  show  that  the  Legislature 
intended  that  the  special  provision  as  to  the  register 
in  section  32  should  terminate  upon  a  winding  up.  In 
my  opiniou  section  156  is  an  enactment  by  way  of 
replacement  of  section  32,  when  a  winding  up  occurs. 
Section  156,  which,  as  has  been  pointed  out,  does  not 


apply  to  a  stranger,  in  terms  only  applies  to  a  wind- 
ing up  by  the  court  or  under  a  supervision  ordflr,  and 
section  138,  which  makes  it  applicable  to  a  volanttrj 
winding  up,  expressly  Umits  it  to  a  contribatoiy  or 
the  liquidator.  To  my  mind  Lord  Gra&worth'i 
observations  in  Oakes  v.  Turquand  with  refeEeneeto 
section  32  are  very  important  as  showing  how  nfoei- 
sary  the  right  of  inspection  is  for  the  piotectioo  of  a 
person  who  is  going  to  deal  with  a  company.  Tbt 
necessity  is  not  required  after  a  voluntary  windiDg 
up  has  commenced.  It  is  quite  true  that  the  con- 
pany  continues  in  existence  after  a  volnxitaiy  windqg 
up,  and  the  liquidator  may  carry  on  the  bnsiiMH* 
But  I  should  say  that  no  liquidator  would  entsr  into 
a  contract  with  a  person  after  the  winding  iq»  wit^ 
out  at  the  same  time  teUing  him  that  the  oouipiif 
was  in  voluntary  liquidation.  No  stnnger  has  u^ 
interest  in  the  company  after  a  winding  up.  Seotiot 
32  points  to  a  company  as  a  going  oonoem,  and  tbea 
section  156  points  to  a  company  which  is  bwi 
wound  up,  and  gives  inspection  in  saoh  a  qbm.  I 
think  that  the  case  of  In  re  Yorkshire  Fibre  (k,  ki| 
an  important  bearing  upon  this  point  I  do  not  af 
that  the  decision  actually  covers  the  point,  MB 
James,  Y.C,  held  that  a  particular  article  in  m^ 
articles  of  association  of  the  company,  framsd^ 
similar  lines  to  section  32,  had  no  applioation  i ' 
a  winding  up  had  commenced.  That  case  is  t' 
fore  anaE)gons  to  this.  For  these  reasons  1 1 
that  it  was  not  intended  that  after  a  winding  op  1 
commenced  a  stranger  should  have  a  right  to  i 
the  register. 

OoLUNS,  L.J. — I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Lake  Jb  Lake.  \ 

Solicitor  for  the  respondent,  N,  Herbert  SnM. 


From  Q.  B.  Div.     ) 
(A.  L.  Smith,  Ohittv,  {  Vaidt  11 

and  Collins,  L. JJ.)  J 

SUICFTEB  V.  HSDGSS.  (o.) 

Contract— BuHding^CofOract  abandoned  by  Mdr« 
Completion  by  building  owner — Right  ft>  sae  « I 
quantum  meruit — Evidence  from  which  new 
may  be  in/erred. 

A  builder  who  contracts  to  erect  certain  buildie^^ 
a  lump  sum,  and  who,  after  performing  pari  rf 
contract,  abandons  it,  thus  necessitating  the  oumfldimi 
the  buildings  by  the  building  owner,  cannot  sue  the  M 
on  a  quantum  meruit  for  the  work  done  unless  (ksn 
some  evidence  from  which  the  inference  oan  he  d^ 
that  there  was  afresh  contract  to  pay  on  thai  basis. 

Munro  v.  Butt,  S  E.  ib  Bl.  738,  7  W.  R.C.L. 
l^,  followed. 

This  was  an  appeal  by  the  plaintiff  from  a 
ment  of  Bruce,  J. 

The  action  was  brought  on  a  bnHding  ^  ^_^ 
By  an  agreement  in  writing  dated  the  3rd  of  OeM 
1896,  and  made  between  the  plaintiff  and  the  M 
dant,  the  plaintiff  agreed  to  erect  for  and  oo  bdl 
of  the  defendant  two  houses  and  a  stable  for  a  r^ 
of  £565,  £365  of  which  was  to  be  paid  in  csiki 
£200  in  horses  of  the  value  of  that  sum* 

The  work  was  to  be  completed  bj  the  ^Ul^ 
December,   1896.      By  the  28th  of   Koveasb«jl 
plaintiff  had  completed  work  to  the  walue  of 


(a.)  BeportedbyE. 


G.  SmxwBLL,  Baq., 
at-Law. 
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and  he  had  receiTed  £119  in  cash  and  two  hones 
^ned  at  £100.  The  plaintiff  at  that  time  being  in 
want  of  money  was  unable  to  oontinue  the  building. 
The  defendant  immediately  took  over  the  work  and 
finished  the  building  ou  his  own  account,  and  in 
doing  so  need  certain  loose  building  materials  which 
the  plaintiff  had  left  upon  the  ground. 

The  plaintiff  then  brought  an  action  claiming 
damages  for  breach  of  contract  and  £222  as  balance 
due  to  him  for  work  and  labour  done  and  materials 
supplied. 

Brace,  J.,  held  that  the  plaintiff  had  on  the  28th 
ofNoTsmbcor  abandoned  the  contract,  and  that  he 
was  in  default,  and  that  he  was  not  entitled  on  a 
oHontum  meruit,  but  only  for  £34  in  respect  of  the 
loose  material  left  by  him  on  the  ground  and  which 
had  been  used  hj  the  defendant. 

From  this  decision  the  plaintiff  now  appealed. 

0.  t7.  PeUe  {G,  T,  Drury  with  him),  for  the  appel- 
lant.— ^The  plaintiff  was  entitled  to  recover  on  a 
quatiium  meruit  This  case  is  on  all  fours  with 
Lymwhi  ▼.  Pearson  {TimeB,  drd  of  March,  1879).  If 
the  dedsioQ  in  that  case  is  good  law,  the  plaintiff 
was  entitled  to  succeed  in  his  action.  There  the 
owner  had  entered  into  possession  and  had  prevented 
the  builder  from  completing,  and  the  C!ourt  of  Appeal 
held  that  the  latter  was  entitled  to  succeed  on  a 

rntum  meruit.  Munro  r.  Butt,  8  E.  &  Bl.  738,  7 
B.  G.  L.  Dig.  19,  is  distingubhable  from  the 
present  case,  for  in  that  case  the  defendant  had  done 
nothing  from  whicha  new  contract  could  be  inferred. 
The  cases  of  AjmUhy  v.  Myera,  L.  B.  2  C.  P.  651, 
and  WhUaker  v.  Ihmn,  3  Times  L.  B.  602,  were  also 
cited. 

B.  M.  Bray,  Q.G.  {E.  Bray  with  him),  for  the  re- 
spondent, were  not  osdled  upon. 

A.  L.  Smtth,  Ij.J. — In  this  case  the  plaintiff 
entered  into  a  contract  with  the  defendant  to  erect 
en  the  latter's  own  land  two  houses  and  a  stable  for 
a  lump  sum.  This  was  an  entire  contract.  When 
theae  ooildings  were  partly  oompleted  the  plaintiff 
informed  the  defendant  that  he  had  no  more  money 
left  and  was  unable  to  oontinue  the  work.  The 
learned  judge  in  the  court  below  found  as  a  fact  that 
the TJaintifilhereby  abandoned  the  contract.  What 
is  a  DoOding  owner  to  do  in  such  a  case.  He  cannot 
let  ^^<>  buildings  remain  unfinished.  He  must 
therefore  oontinue  the  work.  Where  there  is  a  con- 
tract to  do  work  for  a  lump  sum  you  cannot  divide 
the  contraot,  and  until  the  work  is  completed  the 
bnildnr  oannot  reoover  the  price.  The  plaintiff  here, 
therefore,  oannot  reoover  on  his  oii^nal  contract. 
Kow,  was  there  a  new  oontraot?  I  can  find  no 
evidenoe  of  such,  and  therefore  the  plaintiff  cannot 
reoover,  as  it  was  ar^ed  he  might,  on  a  quaniam 
meruit.  To  enable  him  to  do  so  there  must  be 
evidenoe  of  a  new  contract  to  pay  him  for  that  work 
actually  done.  That  is  the  law  laid  down  in  Munro 
V.  BuUt  and  that  decision  is  good  law.  Lyaaght  v. 
Feafon,  cited  on  behalf  of  the  appellant,  is  not  in 
point  here.  There  the  builder,  after  completing  one 
portion  of  the  contract,  refused  to  carry  out  the  other 
pari  unless  the  building  owner  paid  him  for  the 
portion  he  had  already  oompleted.  The  owner 
nsfoaed  to  do  so  and  proceeded  to  complete  the  work 
KimfftW,  The  Court  of  Appeal  there  held  that  there 
was  evidence  from  which  it  might  be  inferred  that 
there  was  a  new  contract  to  pay  for  work  actually 
done.  Ill  Whitaker  v.  Dunn  there  was  a  special 
contract  and  the  work  was  not  carried  out  according 
to  the  contract,  and  it  was  held  that  Munro  v.  Butt 
applied,  as  there  was  no  evidence  of  an  implied 
agreement  to  waive  the  contract  and  pay  according  . 


to  value.    I   therefore  think  this  appeal   must  be 
dismissed. 

Chitty/  L.J. — I  am  of  the  same  opinion.  The 
plaintiff  eutered  into  a  contract  to  erect  certain 
buildings  for  a  specified  lamp  sum.  This  contract 
he  fail^  to  complete,  and  the  learned  judge  in  the 
court  below  has  found  as  a  fact  that  he  abandoned 
the  contract.  The  owner,  then,  had  to  complete  the 
buildings  himself.  There  is  no  evidenoe  from  which 
an  inference  can  be  drawn  that  the  building  owner 
entored  into  a  new  contract  with  the  builder  to  x^ay 
on  a  quantum  meruit.  Gutter  v.  Powell,  6  T.  B.  320, 
and  a  number  of  subsequent  cases  have  decided  that 
in  such  cases  the  builder  oannot  recover  on  a  quantum 
meruit  unless  there  is  some  evidenoe  of  a  frnsh  con- 
tract enabling  the  builder  so  to  recover.  In  Pattin^ 
ion  V.  Luckley,  24  W.  B.  224,  L.  B.  10  Bx.  330,  it  is 
pointed  out  that  the  mere  fact  that  the  buildiug 
owner  remains  in  possession  of  his  land  is  not  suffi- 
cient to  found  an  inference  of  a  fresh  contract.  I 
think  the  learned  judse  was  quite  right  in  the  present 
case  in  holding  that  there  was  no  evidenoe  of  a  fresh 
contract. 

Collins,  L.J. — I  agree.  In  this  case  the  builder 
has  not  merely  committed  some  breach  of  his  con- 
tract; he  has  abandoned  it.  In  some  cases  where 
the  plaintiff  has  abaudoned  the  contract  it  is  possible 
for  him  to  sue  on  a  quantum  meruit,  but  in  order  to 
enable  him  to  do  so  there  must  be  some  evidence  of 
a  new  contract  to  pay  on  that  footing  for  work  done, 
and  for  that  purpose  it  must  be  shown  that  the 
defendant  had  an  option  of  taking  or  not  taking  the 
benefit  of  the  work  done.  It  is  only  where  that 
option  exists  that  it  can  be  inferred  that  there  has 
been  a  fresh  contract.  I  see  no  such  droumstances 
here.  The  mere  fact  that  the  buildmg  owner 
remains  in  possession  of  his  land  is  no  evidence 
that  the  defendant  had  such  an  option  given  him. 
The  owner  is  not  bound  to  keep  an  unfinished 
building  on  his  land ;  such  a  buildnig  would  be  a 
nuisance.  Therefore  I  am  of  opinion  that  the 
appellant  cannot  succeed. 

Appeal  dismieaed. 

Solicitor  for  the  appellant,  Sydney  B,  Letch/ord. 
Solicitor  for  respondent,  O,  E,  Philbriek, 


iHiSi^  (Kloutt  ot  Swtia. 


Chan.  Div.  \ 
Stirling,  J.  ] 


Deo.  18 ;  Jan.  12 ;  March  19. 


In    re    StOOKFOBT    BAGOKD,    Iin)USTBIAL,    AND 

Bbfosmatoky  Schools,  (a.) 

Charity  —  Mortgage  of  property  of — Jurisdiction  of 
Charity  Commissioners  —  **  Cathedral,  collegiate, 
chapter,  or  other  schools  ^'^Words  '•  ejusdem  generis  ** 
—Charitable  Trusts  Act,  1853  (16  cfc  17  Vict,  c.  137), 
s,  62. 

By  section  62  of  the  Charitable  Trusts  Act,  1853,  it  is 
enacted  thai  that  Ad  shall  not  extend  to  certain  kinds  of 
charitable  institutions  therein  specifically  mentioned,  but 
the  said  section  concludes  with  a  proviso  that  "  the  said 
exemption  shall  not  extend  to  cathedral,  collegiate,  chapter, 
or  other  schools*^ 

(a.)  Beported  by  W.  Scxxrr  Thompson,  Esq.,  Bar- 
rister-at-Law. 
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Eeld,  that  such  proviso  ought  to  be  so  construed  as  to 
apply  only  to  schools  ejusdem  generis  with  cathedral, 
collegiate,  and  chapter  schools. 

This  was  a  petition  by  the  trustees  of  the  above- 
mentioned  charity  askinff  the  sanction  of  the  court  to 
a  proposed  mortgage  of  part  of  the  property  of  the 
charity. 

The  only  point  calling  for  a  report  was  as  to 
the  construction  of  section  62  of  the  Charitable  Trusts 
Act. 

The  facts  (as  to  which  there  was  no  dispute)  are 
fully  stated  in  the  judgment. 

Vaughan  Hawkins,  for  the  Charity  Commissioners. 
— As  to  **  exemptions  "  in  the  Charitable  Trusts  Act, 
1853,  see  Oovemors  of  Charity  for  Belie/  of  Poor 
Widows,  (fee.  V.  Sutton,  27  Beav.  661,  9  W.  B.  Dig.  13  ; 
In  re  Clergy  Orphan  Corporation,  43  W.  B.  150,  [1894] 
3  Ch.  145 ;  In  re  St,  John-street  Wesleyan  Methodist 
Chapel,  [1893]  2  Ch.  618,  42  W.  B.  Dig.  11. 
The  worn  '*  exemption"  in  section  62  of  the 
Charitable  Trusts  Act,  1853,  must  mean  the  whole 
exemption  contained  in  that  clause.  The  ejusdem 
generis  doctrine  is  discussed  in  Smelting  Co,  of 
Australia  v.  Commissioners  of  Inland  Revenue,  45 
W.  B.  203,  [1897]  1  a  B.  175.  Where  that  doctrine 
has  been  applied  it  has  always  been  subject  to  the 
general  scope  of  the  enactment :  see  also  Fenwick  v. 
Schmalz,  16  W.  B.  481,  L.  B.  3  C.  P.  313.  If  the  exemp- 
tion in  favour  of  particular  charities  is  not  to  include 
schools  in  the  one  case,  why  does  it  not  exclude  them 
in  the  other  P  The  words  are  inserted  to  show  that 
the  exemption  goes  back  to  the  beginning  of  the 
clause,  and  is  not  confined  to  the  latter  part. 

Ingle  Joyce,  for  the  Attomey-Gbneral. 

Orosvenor  Woods,  Q,C,,  and  Henry  Johnston,  for  the 
charity. — The  ejusdan  generis  rule  applies  here.  If 
Parliament  had  intended  to  exclude  all  schools 
they  could  have  said  so,  and  the  use  of  the 
words  "  cathedral,  collegiate,  chapter  "  is  intended  to 
limit  the  general  word  *'  schools  "  :  Ounnestad  v.  Ptice, 
23  W.  B.  470,  L.  B.  10  Ex.  65,  at  p.  70;  Davidson  v. 
Barnand,  17  W.  B.  121,  L.  B.  4  C.  P.  117;  Beg,  v. 
Portugal  {sub  nom.  Re  de  Portugal),  34  W.  B.  42,  16 
Q.  B.  D.  487,  at  p.  491 ;  Withington  Local  Board  v. 
Manchester  Corporation,  41  W.  B.  306.  [1893]  2  Ch. 
19;  Sun  Fire  Office  v.  Hart,  37  W.  B.  561,  14  App. 
Cas.  98,  at  p.  103.  (Sandiman  v.  Breach,  7  B.  & 
C.  96,  and  Beg,  v.  Cleworth,  12  W.  B.  375,  4 
B.  &  S.  927,  were  also  referred  to.)  The  case 
of  the  Smelting  Co,  of  Australia  v.  Commissioners 
of  Inland  Bevenue,  is  quite  different :  Powell  v.  Kemp- 
ton  Park  Bacecourse  Co,,  ante,  p.  8,  [1897]  2  Q.  B. 
242.  Here  it  is  for  the  other  side  to  show  that  there 
can  be  no  other  kind  of  schools  analogous  to  cathe- 
dral, collegiate,  and  chapter  schools;  and  Fenwick 
V.  Schmalz  shows  that  unless  the  specific  words 
exhaust  the  genus,  the  general  words  only  apply  to 
other  spedes  of  the  same  genus.  Prebendal  schools 
such  as  the  grammar  school  at  Chichester  would  come 
within  the  general  words.  If  the  word  *'  schools  "  is  so 
wide  the  exemption  of  Boman  Catholic  institutions 
would  not  apply  to  Boman  Catholic  schools.  It  seems 
impossible  to  suppose  that  at  the  time  of  the  passing  of 
the  Endowed  Schools  Act,  1869,  the  Charity  Com- 
missioners had  jurisdiction  over  all  schools:  Tudor  on 
Charities,  p.  507 ;  In  re  Wilso7i*s  Will,  19  Beav.  594, 
4  W.  B.  Dig.  14 ;  Sir  Bobert  PeeVs  School  at  Tam- 
worth,  16  W.  B.  773,  L.  B.  3  Ch.  App.  543 ;  Finnis  A 
Young  to  Forbes  &  Pochin,  32  W.  B.  55,  24  Ch.  D, 
591.  It  is  clear  both  on  principle  and  authority  that 
this  is  the  first  time  it  has  been  couttuded  that  all 
schools  throughout  the  country  are  subject  to  the 
iurisdiction  of  the  commissioners.      If  this  were  so 


one  would  have  expected  the  contention  to  have  hem 
put  forward  in  the  cases  just  cited.  What  U  Mked 
here  is  to  raise  money  by  mortgage,  the  school  being 
wholly  supported  by  voluntary  oontribntions. 

H.  Greenwood, — This  point  is  covered  by  authoritj ; 
Shrewsbury  School,  1  Mac.  &  G.  324 ;  Bradford  Sckai, 
W.  N.  [1893]  p.  60. 

Vaughan  Hawkins  replied. 

Stirlxng,  J. — This  is  a  petition  by  the  trustees  of 
the  Stockport  Baeged,  Industrial,  and  Beformatorj 
Schools  presentea  under  Sir  S.  BomiUy's  Act  (52 
Q«o.  3.  c.  101),  asking  the  sanction  of  the  ooort  to  a 
proposed  mortgage  of  part  of  the  property  vested  in 
the  trustees. 

The  sanction  of  the  Charity  ConuniHioDenhMiKii 
been  obtained  either  to  the  mortgage  or  to  the  ap|^- 
cation,  the  petitioners  maintaJnmg  that  the  dwrity 
is  exempted  from  the  jurisdiction  of  the  Charity 
Commissioners  by  section  62  of  the  CharitaUe 
Trusts  Act,  1853. 

The  Charity  Commissioners  dispute  this,  and  having  i 
been  served  with  the  petition  at  the  request  of  the  I 
Attomey-Ceneral  appear  and  oppose  the  petition  in 
order  that  the  question,  which  is  one  of  some  import- 
ance, may  be  judicially  determined.  In  1888  tin 
trustees  obtained  a  leasehold  piece  of  land  at  a  rent 
of  £20  per  annum,  and  erected  thereon  a  girls'  school 
out  of  subscriptions  and  funds  derived  from  lepuiei 
and  voluntary  contributions. 

The   income  of    the    charity  is  derived  from  a    : 
Government  grant    and   oontnbutions  from  school 
boards,  boards  of  guardians,  and  other  public  bodiei, 
subscriptions  from  residents  in  the  neighhoinhood,    | 
and  the  earnings  of    the  school  childran  in  theb   ' 
industrial  occupations. 

The  evidence  is  that  all  donations  or  bequests  made 
to  the  school  were  or  are  applicable  by  the  committee 
of  management  in  aid  of  the  voluntary  oontribntioBS. 
which  constitutes  their  main  support,  and  that  eve^ 
donation  or  legacy  has  been  so  applied. 

The  proposed  mortgage  was  a  mortgage  of  ftii 
girls'  sohooi. 

By  section  66  of  the  Charitable  Trusts  AdL,  18aS| 
the  expression  **  endowment '*  means  and  indodei 
(amongst  other  things)  "all  lands  and  real  estate 
whats^ver  of  any  tenure  .  •  .  and  all  .  .  • 
personal  estate  whatsoever  which  shall  for  the  tine 
being  belong  to  or  be  held  upon  trust  for  ohanty  of 
all  or  any  of  the  purposes  thereof." 

In  In  re  The  CUrgy  Orphan  Corporation  it  vtl 
decided  by  the  Court  of  Appeal  that  these  woidi 
must  receive  their  natural  meaning,  and  that  all 
property  of  every  description  belonging  to  or  held  ii 
trust  for  a  charity,  whether  held  upon  trosts  or 
conditions  which  render  it  lawful  to  apply  the  ospital 
to  the  maintenance  of  the  charity  or  apoo  tnate 
which  confine  the  charitable  application  to  inoooK,  u 
an  endowment  within  the  meaning  of  the  Aots. 

Section  62  of  the  Act  contains,  however, 
exemptions  from  the  jurisdiction,  and 
others  the  following :  '*  Where  any  charity  is  man* 
tained  partly  by  voluntary  subscriptions  and  psitily 
by  income  arising  from  any  endowment,  the  powffi 
and  provisions  of  the  Act  shall,  witii  respect  to  snbh 
charity,  extend  and  apply  to  the  income  from  ea- 
dowment  only  to  the  exclusion  of  volnntaiy  sab* 
scriptions  and  the  application  thereof;  and  bo 
donation  or  bequest  unto  or  in  trost  for  any  snch 
charity  as  last  aforesaid,  of  which  no  q^eeal 
application  or  appropriation  shall  be  directed  v 
declared  by  the  donor  or  testator,  or  which  n»j 
legally  be  applied  by  the  governing  or  maasfpH 
body  in  aid  of  the  voluntary  subeoriplk>iis>  shall  be 
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mbjeot  to  the  jurisdiotion  of  the  said  board  or  the 
powers  or  provisioos  of  the  said  Act." 

It  was  held  in  the  same  case  that  in  the  case  of  a 
ehftrity  partly  maintained  by  Tolnntary  subscriptions 
and  partly  by  the  income  of  any  endowment  bequests 
and  donations  for  the  general  purposes  of  a  ohiuity 
which  may  be  lawfully  applied  as  income  consistently 
with  the  terms  of  the  gift  are  exempt,  and  that  such 
nfts  and  the  income  tihereof  are  not  brought  within 
the  jurisdiction  by  being  invested  by  the  gOYcming 
body. 

lioB  decision  would  govern  the  present  case  were  it 
not  that  section  62  concludes  with  the  following 
pnmso :  **  Provided  always  that  the  said  exemption 
ihsll  not.extend  to  any  cathedral,  collegiate,  chapter,* 
or  other  schools."  It  is  contended  on  behalf  of  the 
CSiaiity  Commissioners  that  this  proviso  excludes  all 
ichools  from  the  exemption  found  in  section  62.  The 
oootention  on  the  part  of  the  trustees  is  that  only 
cathedral  and  chapter  schools  and  other  schools  of  a 
nmilar  hind  are  so  excluded.  I  have  come  to  the 
coDclnsion  that  the  narrow  construction  ought  to 
prevail.  The  charities  enumerated  in  section  62  are 
of  aa  extremely  miscellaneous  kind  : 

1.  Universities  of  Oxford,  Cambridge,  London, 
and  Durham,  and  colleges  or  halls  in  universities  of 
Oxford,  Cambridge,  and  Durham. 

2.  Cathedral  or  collegiate  churches. 

8.  Buildings  registered  as  places  of  meeting  for 
religious  wonhip. 

4.  Boman  Catholic  charities. 

5.  Queen  Anne's  Bounty ;  the  British  Museum ; 
any  friendly  or  benefit  society. 

6.  Any  institution,  establishment,  or  society  for 
religbus  or  other  purposes,  or  auxiliary  or  branch 
afsociations  connected  therewith,  maintained  by  volun- 
tary subscriptions,  &c. 

7.  Mixed  charities. 

8.  Funds  of  missionary  societies  not  within  the 
fimits  of  England  and  Wales. 

If  the  intention  was  that  all  such  charities  should 

be  exduded  from  the  exemption  so  far  as  they  con- 

■sted  of  echools,  it  would  have  been  easy  and  more 

satnral  to  express  it  by  saying  simply :    *'  Provided 

that  the  said  exemption  shidl  not  extend  to  any  school 

whatever."    The  draftsman,  however,  does  enumerate 

eertam  kinds  of  schools,  and  begins,  with  cathedral 

■ehools,  passing  by,  at  least  for  the  moment,  schools 

oonnectea  with  the  universities  or  colleges  therein. 

I  am  not  aware  that  any  of  the  universities  has  a 

school  oonneoted  with  it,  but  it  is  well  known  that 

ttere  ia  a  school  connected  with  Magdalen  CoUege, 

Oxford.      He    next    mentions     *<  collegiate '•     and 

I*  diapter  "  schools.    The  word  ''  collegiate  "  is  found 

fli  the  earlier  part  of  the  section,  **  cathedral  and 

eoQegiate  churcb  "  ;    the  word  "  chapter  "  does  not 

occur  here  at  all.     "  Cathedral "  and  "  chapter  "  both 

vdate  to  ecclesiastical  foundations ;  and  **  collegiate  " 

nay  have  alike  signification.    A  '*  collegiate  "  school 

aiay  mean  a  school  connected  with  a  collegiate  church, 

such  a  school  as  is  referred  to  in  section  13,  sub- 

•eetioti  2,  of  the  Endowed  Schools  Act,  1869,  which 

ipeaks  of  schools  *'  wholly  or  partially  maintained 

Mt  of  the  endowment  of  any  cathedral  or  collegiate 

ehnrch  or  forming  part  of  the  foimdation  of  any 

oathedral  or  collegiate  church."    Of  such  a  church 

and  school  a  conspicuous  example  is  to  be  found  in 

the  Abbey  and  St.  Peter's  College  at  Westminster. 

Standing  as  it  does  between  l^e  words  ''catiie- 
dcal "  and  "  chapter  "  it  seems  to  me  more  natural 
that  it  should  be  used  in  this  sense  than  as  designat- 
ing a  school  connected  with  a  college  in  one  of  the 
■nivwitiea.  Then,  as  the  draftsman  proceeded  to 
mkr  to  chapter  schools,  chapters  not  having  been 
of  bofope,he  naturally  introduced  the  word  , 


''other"  to  sweep  in  any  schools  connected  with 
ecclesiastical  found[ations  not  designated  as  cathedral, 
collegiate,  or  chapter  schools. 

I  may  add  that  if  the  argument  on  behalf  of  the 
Charity  Commissioners  be  well  founded  Boman 
Catholic  schools  must,  down  to  the  passing  of  the 
Boman  Catholic  Charities  Act  in  1860,  have  been 
subject  to  the  jurisdiction  of  the  commissionerf « a 
result  which  does  not  seem  in  accordance  with  the 
legislation  on  the  subject  of  those  charities. 

Solicitors,  Andrew  Wood  cfc  Pivrves,  for  John  W, 
Johnston,  Stockport;   Clahon, 


Chan.  Div.    \  ti*-      i  oi 

Kekewich,J.l  March  31. 

In  re  CAJiCOTT  and  Elvin's  Contbaot.  (a.) 

Bankruptcy  —  Registration  —  Priority — Vesting  under 
order  of  court — Deed  or  conveyance -^Title  of  official 
receiver — Middlesex  Registration  Act  (7  Anne  c.  20), 
s.  I— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  «. 
20(1);  «.  64(l)(4);  «.  121. 

An  order  of  the  court  adjudging  a  debtor  lankrupt  and 
directing  the  summary  administration  of  his  estate,  made 
under  the  Bankruptcy  Act,  1883,  s$,  20  and  121,  under 
which  the  official  receiver  becomes  the  debtor's  trustee  in 
bankruptcy,  is  '*a  conveyance  "  capable  of  registration 
within  the  meaning  of  the  Middlesex  Registration  Act, 
s,  1.  The  title  of  the  official  receiver  to  land  in  Middle- 
sex belonging  to  the  debtor  at  the  date  of  his  bankruptcy, 
if  it  is  not  registered,  will  therefore  be  postponed  to  a 
subsequent  mortgagee  who  has  duly  registered  his  mort- 
gage vnthout  notice  of  the  bankruptcy. 

By  an  indenture  of  the  7th  of  February,  1881, 
certain  leasehold  premises  in  Maida-vale,  London, 
wer»  J  eased  to  Michael  Death  for  forty-one  years. 

By  two  indentures  of  mortgage  dated  respectively 
the  4th  of  September  and  the  26Ui  of  DecembBr,  1894. 
Michael  Death  mortgaged  the  premises  to  G.  L. 
B.  Calcott  to  secure  moneys  advanced  to  him  by 
Calcott.  Memorials  of  these  mortg^ees  were  duly 
registered  in  the  Middlesex  Land  il^gistry  on  the 
10th  of  October  and  the  29th  of  December,  1894. 

Michael  Death  having  made  default,  Calcott 
entered  into  possession  and  in  exercise  of  his  power 
of  sale  as  mortgagee  on  the  16th  of  November,  1897, 
contracted  to  sell  the  premises  to  T.  G.  Elvin.  Ju»>t 
before  completion  the  purchaser,  filvin,  discovered 
that  Death  was  an  undischarged  bankrupt,  and  that 
an  order  dated  the  28th  of  January,  1887,  had  bee^u 
made  under  the  Bankruptcy  Act,  1883,  s.  20,  adjudi- 
cating him  a  bankrupt,  ana  an  order  dated  the  next 
day  had  been  made  for  the  summary  administra- 
tion of  his  estate  under  section  121  of  that  Act. 
Section  20  (1)  provides  that  *'  When  a  receiving  order 
is  made  against  a  debtor  .  .  .  the  court  shall 
adjudge  the  debtor  bankrupt;  and  thereupon  the 
property  of  the  bimkrupt  shaU  become  divisible  amone 
his  creditors  and  shall  vest  in  a  trustee."  Ana 
section  121  provides  that  in  the  case  of  small  debtors 
*'the  court  may  make  an  order  that  the  debtor's 
estate  be  administered  in  a  summary  way,"  and 
thereupon  **  if  the  debtor  is  abjudged  bankrupt  the 
official  receiver  shall  be  the  trustee  in  bankruptcy," 
and  '*  may  do,  with  the  permission  of  the  Board  of 
Trade,  all  things  which  may  be  done  by  the  trustee 
with  the  permission  of  the  committee  of  inspection." 
Under   these   orders   the    official   receiver    became 

(a.)    Reported  by  C.  C.  Hensley,  Esq.,  BarristiBr- 
at-Law. 
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Death's  trustee  in  bankraptcy.  The  official  receiver 
was  unaware  of  the  existence  of  this  property  and 
registered  no  memorial  of  his  title.  The  purchaaer 
refused  to  complete.  But  the  vendor  alleged  that 
tbe  official  receiver's  title  was  void  for  want  of  regis- 
tration in  accordance  with  the  terms  of  the  Middlesex 
Begistration  Act  (7  Anne  c.  20),  s.  1,  and  took 
out  this  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  asking  inter  alia  for  a  declaration 
(paragraph  2)  that  notwithstanding  that  Michael 
Death  became  bankrupt  in  1887  the  vendor,  as  mort- 
gagee, had  a  good  title  to  the  premises,  and  (para- 
graph 3)  that  a  good  title  to  the  premises  had  been 
shown  in  accordance  with  the  particulars  and  condi- 
tions ot  sale. 

The  Middlesex  Begistration  Act,  s.  1,  enacts 
that  a  memorial  of  all  deeds  and  conveyances  and 
of  all  wills  and  devises  of  or  concerning  or  whereby 
any  houses,  lands,  &c.,  in  the  county  of  Middlesex 
may  be  in  any  way  aflPected  in  law  or  equity  may  be 
registered  as  therein  meotioned,  and  that  every  such 
deed  and  cooveyance  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration  unless  such 
memorial  thereof  shall  be  registered  as  by  the  Act 
is  directed,  before  the  registering  of  the  memorial  of 
the  deed  or  conveyance  imder  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim. 


Q.(7.,  and  Muir  Mackenzie^  for  the 
vendor.— The  order  of  the  court  made  under  section 
20  of  the  BaDkruptcy  Act,  1883,  vested  the  bankrupt's 
property  in  a  tnuteie  [until  a  trustee  is  appointed 
the  official  receiver  is  the  trustee  under  section 
54  (1)].  That  order  together  with  the  order  made 
under  section  121  operated  as  a  conveyance  of  the 
debtor's  property  which  was  capable  of  registration  as 
a  *'  conveyance"  under  the  Midmesex  Begistration  Act. 
It  was  not  registered,  and  is  therefore  void  as  ag^ainst 
the  vendor  who  has  registered  his  subsequent  title. 
In  the  ordinary  case  of  the  appointment  of  a  trustee 
his  certificate  of  appointment  can  be  registered  as  "  a 
oonvevance  "  imder  section  54  (4)  of  the  Act,  which 
provides  that  **the  certificate  of  appointment  of  a 
trustee  shall  for  all  purposes  of  any  law  in  force 
•  •  .  requiring  registration,  enrolment,  or  record- 
ing of  conveyances  or  assignments  of  property,  be 
deemed  to  be  a  conveyance  or  assignment  of  property, 
and  may  be  registered,  enroUed,  and  recorded 
accordingly."  The  reason  of  that  provision  is  that 
the  certificate  is  not  itself  a  conveyance.  What 
passes  the  property  is  the  appointment  of  the  trustee. 
In  this  case  the  oider  of  the  court  is  itself  the  con- 
veyance which  vests  the  property.  There  is  no 
magical  meaning  in  the  word  '*  conveyance  "  :  Ored- 
land  V.  PoUer,  23  W.  B.  36,  L.  B.  10  Ch.  App.  8. 
On  the  evidence  the  vendor  had  no  knowledge  of 
Death's  bankruptcy  until  after  the  contract  for  sale 
and  he  had  no  constructive  notice. 

They  also  referred  to  Battersby  v.  Rochfort,  2  Jones 
&  La  Touche  431 ;  Palmer  v.  Locke,  30  W.  B.  419, 
18  Ch.  D.  381 ;  In  re  Jakeman's  TrueU,  23  Oh.  D. 
344,  31  W.  B.  Dig.  87 ;  In  re  Stone's  Will,  37 
SoLioiTOBS'  JoTTBNAi.  354,  [1893]  W.  N.  50;  and  the 
Trustee  Act,  1893,  s.  32,  as  to  the  effect  of  a  vesting 
order. 

Bowden  and  Carrington,  for  tbe  purchaser. — There 
is  no  certificate  of  appointment  of  a  trustee  which 
can  be  registered  under  section  54  (4).  The  order  of 
the  court  is  not  a  '*  deed  or  convey auce,"  a  memorial 
of  which  can  be  registered.  The  vendor  has  therefore 
no  title.  But  if  it  be  held  he  has  by  registration,  still 
that  registration  would  not  give  him  priority  unless 
he  took  without  notice  of  the  official  receiver's  title. 
The  vendor  had  constructive  notice.    At  any  rate  the 


vendor's  title  is  so  doubtful  that  the  court  will  not 
force  it  on  the  purchaser  :  In  re  New  Land  Deodofh 
ment  Asaociation  and  Gray  or  Fagence,  40  W.  B.  661. 
[1892]  2  Ch.  138  ;  In  re  Clayton  and  Barday'e  Oontrad. 
43  W.  B.  549,  [1895]  2  Ch.  212 ;  In  re  Popptdou  and 
Jones's  Contract,  74  L.  T.  Bep.  582,  44  W.  B.  Big. 
168 ;  Le  Neve  v.  Le  Neve,  1  Ambler  436. 

Kbebwioh,  J. — Mr.  Bowden's  first  point  is  this : 
The  vendor  claims  under  a  mortgage  to  him  by  an 
undischarged  bankrupt,  and  at  the  date  of  the  mort- 
gage the  bankrupt's  estate  was  already  verted  in  the 
official  receiver,  his  trustee  in  bankraptoy ;  the 
vendor,  he  says,  has  therefore  nothing  to  convey 
because  he  has  no  title.  That  would  olainly  be  tbs 
case  if  there  were  nothing  else  to  be  tflkkeii  into  con- 
sideration. But  the  Begistration  Act  (7  Anne  c  20), 
s.  1,  comes  in,  and  it  is  to  be  observed  that,  aooordiiig 
to  that  Act,  if  a  tenant  in  fee  first  conveys  property 
to  a  person  who  does  not  register  his  title  and  sub- 
sequently conveys  tiie  same  property  to  a  sabeeqwDt  , 
purchaser  who,  without  notice  of  the  prior  sale,  j 
registers  his  title,  the  title  of  that  subaeqneDt  pot^ 
chaser  is  to  be  preferred  to  the  title  of  the  fiiit 
purchaser.  If  that  is  the  law  in  the  case  of  two 
ordinary  purchasers,  why  should  anv  new  nda 
displacing  that  law  be  introduced  merely  beoaose  in 
this  case  the  property  was  vested  in  the  first 
instance  by  bankruptcy  ?  The  next  point  taken  ii 
that  the  order  of  the  court  is  not  properly  a  "  oob- 
veyance  "  vrithin  the  words  of  the  BanBtntioB  Aet 
In  answer  to  that,  to  my  mind  it  is  suflfdent  to  quote 
one  sentence  from  the  case  of  Oredland  ▼.  Atkr, 
where  Lord  Cairns  says:  "There  is  no  magiail 
meaning  in  the  word  oonveronoe."  Under  tiifl 
Begistration  Acts  all  kinds  of  docnmenti  have  been 
held  to  be  *' conveyances,"  including,  of  conise, 
orders  of  the  court  such  as  those  made  imder  the 
Trustee  Act,  1893,  vesting  the  estate  of  one  penoe 
in  another.  Mr.  Bowden  suggested  that  there  wis 
some  provision  in  the  Trustee  Act,  1893,  sooh  as  tfast 
contamed  in  section  54  (4)  of  the  Bankmptoj  Aot, 
1883,  that  an  order  should  be  deemed  to  be  a  ooq- 
veyance  or  asngnment  of  property,  but  there  is  no 
such  provision  in  that  Act  or  in  the  earlier  Tmstoe 
Acts.  An  order  made  under  the  Trustee  Aet,  189S, 
of  itself  operates  as  a  conveyanoe.  There  ia  no  doebt 
that  vesting  orders  do  operate  as  convmnoes  ud 
form  links  of  title  which  ought  to  be  drawn  with 
scrupulous  care  and  with  due  reference  to  the  law  of 
real  property. 

Then  I  observe  that  the  Trustee  Act,  1893,  providee 
in  a  cqnvenient  mann«»r  for  the  making  of  vesfcrng 
orders  in  two  forms.  Ton  may  vert  the  estate  of  A 
in  A.  and  B.,  or  you  may  appoint  some  person  to  oonfey 
the  estate  of  A.  to  A.  and  B. — ^tfaat  is,  yon  bi^ 
vest  the  estate  directly  in  the  persons  or  you  nay 
appoint  someone  to  convey  it  to  them,  and  it  is  imr 
possible  to  sav  that  if  an  order  is  made  on  a  person 
to  convey  and  he  does  convey  that  the  oooveysnoe 
made  by  him  is  not  within  the  Begistration  Acta,  and 
that,  to  my  mind,  shows  that  a  vesting  order  irinch 
is  only  the  equivalent  of  the  conveyance  in  sooh  a 
case  is  ittielf  a  conveyance  within  the  meaning  of  the 
Begistration  Act.  Then  it  is  urged  that  yon  have 
this  provision  in  s.  54  (4)  of  the  Bankmptoj  Aot, 
'""     ■     rf  ap     *  ' 


1883,  that  the  certificate  of  appointment  of  a  i 
shall  be  deemed  to  be  a  conveyance,  whereas  i 
121  of  that  Act,  empowering  the  oonrt  to  make  a 
order  for  summary  administration  of  a  debtor'a  estaiai 
contains  no  such  provision.  But  Mr.  Wanington,  I 
think,  interpreted  that  correctly  by  showing  that  tke 
certificate  is  not  itself  a  conveyance  and  does  not 
itself  vest  theproperty,  and  that  therefore  it  «•• 
necessary.      Where  the  vestii^  of  properly  is  ool 
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eifeoted  by  the  oertifioate,  but  follows  from  the 
ippoiDtnieot  of  the  trostee,  it  is  neoessary  that  it 
ihoiild  be  provided  that  the  oertifioate  of  his  appoint- 
ment shall  be  deemed  to  be  equivalent  to  a  oonvey- 
woe  for  purposes  of  registration.  So  far,  therefore, 
I  am  in  avonr  of  the  vendor  on  all  the  points  of  law. 
Theo  oomes  the  question  of  notice.  Begistration 
would  not  give  the  vendor  any  priorilnr  unless  he  took 
without  notice  of  the  ofBloial  receiver's  title.  On  the 
evidence  Oaloott  clearly  had  no  knowledge  of  the 
official  receiver's  title.  But  it  is  said  he  had  **  con- 
structive,'* or  to  use,  as  I  think,  a  better  phrase, 
"imputed"  notice.  ([His  lordship  then  considered 
the  evidence  on  this  point,  and  held  that  the  vendor 
bad  not  constructive  or  imputed  notice  of  the  official 
receiver's  title,  and  continued :]  Then  Mr.  Bowden 
raises  another  point,  he  says  the  vendor's  title  is  so 
doubtful  a  one  that  it  ought  not  to  be  forced  on  the 
purchaser.  I  think,  however,  liiat  it  would  be  better 
to  be  silent  on  that  point  on  a  vendor  and  purchaser 
summons  which  should  be  limited  to  points  of  law 
raised  by  the  abstntct  of  title  and  the  requisitions. 
Mr.  Bowden  refers  to  the  case  of  In  re  New  Land 
Jkvdopment  AstodoHon  and  Oray.  There,  t^e  Court 
of  Appeal,  approving  Chitty,  J.,  declined  to  force  a 
doubtful  title  on  a  purchaser.  I  did  not  know  the 
Court  of  Appeal  had  gone  so  far  as  they  did  in  that 
case.  That,  however,  compels  me  to  decide  whether 
I  can  on  tiie  present  materials  before  me  force 
this  title  on  the  purchaser.  I  say  advisedly  on  the 
present  materials.  I  do  not  prejudice  the  purchaser 
as  regards  the  future  at  all.  On  these  materials  I 
think  I  must  say  that  the  title  of  the  vendor  is  good 
by  virtue  of  his  registration,  and  is  prior  to  tibat  of 
the  official  receiver's  as  he  has  not  registered  his 
title. 

Solicitors,  G.  L.  B,  CakoU  ;  Percy  0.  Bay. 


^^^J;}  ApriH9.20.21. 

In  re  Batt's  Tradb-Mabks.  (a.) 

Trade-^oMrk^  Registration — Bond  fide  intenHon  of  user  ^ 
nBoe$»iiy  for — Non^wer — BedifioaUon, 

If  ftrwM  register  new  trade-marks  which  they  $ay 
thejf  iiUmd  to  tiae,  they  mtui  at  the  date  of  registration 
haie  a  bonft  fide  intention  of  using  these  trade-marks  in 
respect  of  the  goods  for  which  they  register  tJiem, 

On  motion  to  expunge  two  marks  fiom  the  register,  t?ie 
eourif  finding  as  facts  that  there  had  been  no  real  tiser 
he/ore  registration^  and  no  real  user  since  registration  in 
respect  of  the  articles  in  the  doss  in  which  the  applicants 
sought  registration  of  an  identical  mark,  ana  tJiat  at 
the  date  of  the  registration  there  -was  no  bon&  fide  inten- 
tion to  use  these  marks  for  any  of  the  goods  in  that  doss, 

Hdd^  ihat  the  registration  of  the  marks  was  wrong, 
amd  must  he  expumged. 

Ifotion. 

This  was  an  application  on  behalf  of  Messrs.  Carter 
A  Co.,  aesd  meronants,  for  an  order  that  the  register 
of  trade-marlu  might  be  rectified  by  removing  there- 
ironi  the  trade-marks  next  referred  to,  being  figures 
of  battOTflies. 

The  mark  No.  27,860  was  registered  by  the  re- 
spondents, Messrs.  Batt  &  Co.,  on  the  Idth  of  March, 
1882,  in  several  classes  of  goods,  including  the  whole 
of  cUms  42.  The  mark  No.  72,790  was  registered  by 
them  on  the  16th  of  February,   1888,  in  class  42. 

(a.)  Beported  by  J.  F.  Walbt,  Bsq.,  Barrister-at- 
Law. 


Class  42  comprises  substances  used  as  food,  or  iu- 
gredients  in  food. 

In  1897  Messrs.  Carter  &  Co.  applied  to  register 
certain  butterfly  marks  in  class  42  for  oats,  but  the 
Comptroller,  being  of  opinion  that,  in  accordance 
with  section  72  of  the  Fatents,  &c.,  Act,  1883,  as 
amended  by  section  14  of  the  Act  of  1888,  Messrs. 
Carter  &  Co.'b  marks  were  incapable  of  registration, 
their  application  could  not  be  proceeded  witii. 

Section  72  of  the  Act  of  1883,  as  amended,  i«  as 
follows :  "  Except  when  the  court  has  decided  that 
two  or  more  persons  are  entitled  to  be  registered  as 
proprietors  of  the  same  trade-mark,  the  Comptroller 
shall  not  register  in  respect  of  the  same  goods  or 
description  of  goods  a  trade-mark  identical  with  one 
already  on  the  register  with  respect  to  such  goods  or 
description  of  goods." 

Notice  of  the  above  motion  to  exounge  was  then 
given  by  Messrs.  Carter  &  Co.  ana  &Uo  notice  of 
motion  for  an  order  on  the  Comptroller  to  proceed 
with  Messrs.  Carter  &  Co's  apphcation  to  register, 
the  applicants  alleging  that  the  respondent  had 
never  used  the  two  madcs  in  question  for  oats  or  any 
goods  in  class  42, 'and  never  had  any  bond  fide 
intention  of  so  usinff  them,  and  it  was  asked  that 
either  the  respoIldent^i  marks  should  be  expunged  or 
their  registration  limited  so  as  not  to  cover  oa£. 

Neville,  Q,C,,  and  Austen- Cartmell,  for  the  appli- 
cants.— A  mark  which  was  not,  bond  fide,  intendea  to 
be  used  for  the  whole  class  ought  not  to  have  been 
registered  for  the  whole  class,  and  non-user  is  a  good 
groimd  for  expunging  or  at  least  limiting  the  mark 
to  the  articles  for  which  it  is  used.  The  register  iH 
for  the  protection  of  trade,  and  obstruction  by  a  dog- 
in-the-manger  proceeding  like  keeping  a  mark  on  the 
register  for  articles  for  which  it  is  not  used  is  beyond 
the  scope  of  the  Acts.  User  by  the  respondent  in 
connection  with  the  goods  in  question  is  essential  to 
his  case  both  in  applications  to  expunge  and  to 
restrain  infringement,  except  that  on  a  motion  to 
expunge  it  is  sufficient  to  show  that  a  trade-mark  has 
been  put  on  the  register  bond  fide  witii  the  intention 
of  user.  By  section  18  of  the  Act  of  1888  (substi- 
tuted for  section  75  of  the  Act  of  1883)  apj^cation  for 
registration  is  to  be  deemed  equivalent  to  public 
use,  but  that  does  not  do  away  with  the  need  for 
user ;  see  Pinto  v.  Badman,  8  Bep.  Pat.  Cas.  181 ; 
Edtoards  v.  Dennis,  30  Ch.  D.  464,  34  W.  B.  Dig. 
197;  Hargreave  v.  Freeman,  [1891]  3  Ch.  39,  40 
W.  B.  Dig.  266;  and  ApoUinarie  Oo,  v.  Snook,  7 
Bep  Pat.  Cas.  474,  8  lb.  166)  (which  were  cases  of 
iufringemput),  and  In  re  ApolUnaris  Co,^$  Tradt- 
Marks,  [1891]  2  Ch.  186,  at  p.  234,  39  W.  B.  Dig. 
237. 

Levett,  Q.(7.,and  8ebastian,ioT  the  respondents. — ^The 
classification  of  goods  adopted  bv  the  Acts  shows 
that  a  mark  is  not  necessanly  confined  to  an  article 
or  the  articles  actually  traded  in.  There  is  no  juris- 
diction to  remove  a  mark  properly  re|^istered.  The 
old  rule  about  user  is  gone,  and  the  jurisdiction  to 
expuuffe  under  section  §0  of  the  i  Act  of  1883  does  not 
depend  upon  user.  The  only  condition  precedsnt  to 
the  exercise  of  that  jurisdiction  is  that  the  entry  upon 
the  register  must  have  been  '*  made  without  suffioieut 
cause."  The  Act  says  you  cannot  assign  a  trade- 
mark without  the  goodwill:  see  section  70;  and 
Edwards  Y.  Dennis  says  the  same,  30  Ch.  D.,  at  p.  474. 
In  re  Hudson's  Trade-mark,  34  W.  B.  616,  32  Ch.  D. 
311,  319,  shows  that  there  may  be  registration  of  a 
mark  before  user.  They  also  referred  to  sections  66, 
72,  and  76  of  the  Act  of  1883. 

Imgle  Joyce,  for  the  Comptroller,  cited  Anglo-Swiss 
Condensed  MiUc  Co.  v.  Metoa^f,  34  W.  B.  345,  31  Ch. 


460 


THE   WEEKLY   REPORTEK.      iMaysi.ian^i       Vol.  XLVI. 


High  Coubt. 


In  KB  Batt's  Trade-Marks.— In  re  Ayerill. 


High  Coubt. 


D.  464  ;  In  re  Lysaghty  Sebastian's  Digest,  Case  No. 
623;  In  re  Harrison's  Trade-mark,  42  Ch.  D.  691,  38 
W.  B.  Dig.  198  (in  which  cases  the  mark  was  old), 
and  two  unreported  cases  cited  as  the  Pheasant  case 
and  the  Helm  case,  before  Stirling,  J.,  where  the  mark 


was  new. 


Neville  replied. 

Homer,  J. — I  take  it  to  be  clear  that  if  persons 
register  new  trade-marks  which  they  say  they  intend 
to  use,  they  must,  at  the  date  of  registration, 
have  a  bond  fide  intention  of  using  these  trade-marks 
in  respect  of  the  goods  for  which  they  register  them : 
see  Edwards  ▼.  Dennis,  30  Ch.  D.  464,  per  Cotton, 
Tj.J.,  p.  474.  One  can  not  help  seeing  the  evils 
which  might  result  from  allowing  trade-marks  to  be 
re^stered  broadcast,  there  being  no  real  intention  of 
using  them,  or  only  an  intention  possibly  of  using 
them  in  respect  of  a  few  artides.  The  cost  and  in- 
convenience of  such  a  practice  would  be  very  great, 
and  it  would  lead  in  some  cases  to  absolute  oppres- 
sion, for  persons  would  be  enabled  to  use  the  position 
they  had  got  as  registered  owners  of  trade-marks, 
which  were  not  really  hondfide  trade-marks,  for  the 
purpose  of  trafficking  in  them  and  using  them  as 
weapons  to  obtain  money  from  subsequent  persons 
who  might  want  to  use  hond  fide  trade-marks  in 
respect  of  some  classes  of  goods  for  which  they  found 
the  bogus  trade-marks  registered.  I  am  sorry  to  say 
that  it  appears  from  the  evidence  given  before  me 
by  several  experts  that  such  a  system  of  traffic  is,  in 
fact,  carried  on.  I  do  not  refer  in  these  observations 
to  the  respondents.  But  they  registered  over  forty 
trade-marics  in  the  year  1882.  When  I  look  at  the 
variety  of  these  trade-marks  and  the  variety  of  goods 
in  respect  of  which  they  were  registered  it  is  at  least 
difficult  to  suppose  that  there  can  have  been  a  hond 
fide  intention  on  their  part  to  use  all  these  trade- 
marks in  all  the  classes  in  respect  of  which  they  were 
registered.  [His  lordship  then  commented  on  certain 
evidence,  and  continued  :]  With  regard  to  the  two 
marks  in  question  I  come  to  the  conclusions  of  fact 
that  there  was  no  real  user  at  any  time  before  regis- 
tration ;  that  there  has  been  no  real  user  since  reg^- 
tration  in  respect  of  the  artides  in  class  42,  and  that 
at  the  date  of  registration  there  was  no  hond  fide 
intention  to  use  these  trade-marks  for  any  of  the 
goods  in  that  class.  ^I  therefore  hold  that  the 
registration  was  wrong,  and  ought  to  be  expunged, 
and  I  so  order,  and  the  respondents  must  pay  oosto  of 
the  motion  to  rectify.  With  regard  to  the  other 
motion  I  order  the  registrar  to  proceed  with  the 
application  to  register,  and  that  the  applicants  pay 
the  Comptroller's  costs  on  that  motion. 

Judgment  for  the  applicants. 

Solicitors  for  the  applicants,  Mann  &  Taylor, 

Solicitors  for  the  respondents,  Shepheards, 

Solicitor  for  the  Comptroller,  Solicitor  to  the  Board 
of  Trade. 


Chan.  Div.  }  „  ,    «. 

Eomer,  J.  J  ^^b.  24. 

In  re  Ayerill. 
Salsbury  v.  Buckle,  (a.) 

Will  -  Contingent    remainders  -—  Infants— Intermediate 
rents — Equitable  limitation. 
A.  by  his  will,  dated  in  1876,  devised  certain  real 
property  to  the  use  of  trustees  in  fee  simple  upon  trust 

(o.)  Beported  by  Bai^qh  B.   Puillfotts,   Esq,, 
Barrister-at-Law. 


for  B.  for  life,  and  after  her  decUh,  in  the  events  which 
had  happened,  for  her  children  who  should  attain  twenty- 
one,  or,  if  daughters,  should  marry,  as  tenants  in 
common.  A.  died  in  1881.  B.  died  in  1885,  leaving 
six  children,  infants  and  unmarried.  The  eldest  child^ 
E.,  attained  twenty ^one  in  March,  1897;  none  of  the 
other  children  had  attained  twenty-one  or  married. 

Held,  that  E.  was  entitled,  on  attaining  ttventy^one,  to 
the  entirety  of  the  rents  until  the  next  <Aild  aUained  a 
vested  interest,  and  so  on. 

Adjourned  summons. 

The  testator,  WiUiam  Averill,  by  his  will  dated  the 
21st  of  June,  1876,  devised  and  bequeathed  all  his 
freehold,  copyhold,  and  leasehold  hereditaments  to 
trustees  therein  named  in>on  trusts  to  pay  the  rents 
and  profits  to  his  wife  Siisan  Avedll  for  life,  and 
after  her  decease  as  to  all  his  freehold  real  estate 
situate  at  Inkberrow  and  Dormstone  upon  trust  to 
pay  the  rents  and  profits  to  Annie  Buckle  for  life  for 
ner  separate  use  without  power  of  antidpation,  and 
after  her  decease  the  testator  declared  that  the 
trustees  should  stand  possessed  of  the  last-mentioned 
real  estate  (in  the  events  which  happened)  in  trust  for 
the  children  of  Annie  Buckle,  who,  bdng  sons,  should 
attain  the  age  of  twenty-one,  or  who,  being  daughters, 
should  attain  that  age  or  marry  under  that  age,  as 
might  be  living  at  her  decease,  and  the  issue  of  suoh 
of  them  as  should  have  then  died  leaving  issue  him 
or  her  surviving,  to  be  divided  between  them  if  moiie 
than  one  as  tenants  in  common. 

The  testator  died  on  the  9th  of  January,  1881 ; 
Susan  Averill  died  on  the  9th  of  December,  1885 ; 
Annie  Buckle  died  on  the  22nd  of  February,  1885. 
Annie  Emma  Buckle,  on  whose  behalf  the  present 
summons  was  taken  out,  was  the  ddest  of  the  six 
children  of  Annie  Buckle,  and  attained  twenty-one 
on  the  13th  of  March,  1897. 

By  an  order  in  In  re  Averill,  Buckle  v.  Cbomie, 
it  had  been  dedared  that  the  legal  estate  in  the 
Inkberrow  and  Dormstone  estates  was  vested  in 
the  then  trustee  of  the  will,  and  that  the  interests  of 
the  children  of  Annie  Buckle  of  and  in  the  said  real 
estates  vested  contingently  on  thdr  severally  attaining 
twenty- one,  or,  bdng  females,  marrying  under  that 
age,  and  that  in  the  meantime  the  property  vested  in 
the  testator's  heir-at-law. 

The  question  in  the  present  summons  was  whether 
Annie  Emma  Buckle  was  entitled  as  from  the  13th  of 
March,  1897,  when  she  attained  her  majoritnr,  to  the 
entirety  of  the  rents  and  profits  of  the  said  estates 
until  one  of  her  brothers  or  sisters  attained  twenty- 
one,  or,  if  a  sister,  married. 

Church,  for  the  trustees  and  the  diildren  of  Annie 
Buckle  other  than  Annie  Emma. 

Ball,  for  Annie  Emma  Buckle. — As  in  legal  limita- 
tions the  estate  should  vest  in  the  first  member  of  the 
class  who  fulfils  the  conditions  of  the  will,  equity 
follows  the  law  :  In  re  Burton's  WiU,  [1892]  2  Ch.  38, 
40  W.  B.  Dig.  97;  Qenery  v.  Fitzgerald,  (1822)  Jao. 
468 ;  Furneaux  v.  Rw^ser,  W.  N,  (1879)  136. 

BoMER,  J.,  referred  to  In  re  Holford,  42  W.  R.  563, 
[1894]  3  Ch.  30,  and  In  re  Jeffery,  39  W.  K.  234, 
[1891]  1  Ch.  671. 

Church,  in  reply. 

BoKER,  J. — ^This  is  a  case  of  real  estate,  and,  in 
my  opinion,  had  the  limitations  in  this  will  with  rmud 
to  the  real  estate  been  legal  instead  of  equitaUe, 
it  is  clear  that  on  the  eldest  child  attaining  twentr- 
one  that  child  would  have  been  entitled  to  the  whole 
of  the  income  until  the  next  child  attained  twen^- 
one,  when  that  child  would  have  to  share,  and  to  on 
as  the  other  ohildren  attained  twenty-one. 
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Lyons  &  Sons  v.  Welkins  and  Othsbs. 


HiQH  Coubt. 


That  being  the  caae  with  regard  to  legal  limitations, 
does  it  make  any  difference  that  the  estates  here  are 
equitable — that  there  are  trustees?  I  think  not. 
Usually  equity  follows  the  law ;  and  where,  if  the 
estate  had  been  1^^,  certain  rights  would  accrue  to 
the  beneficiaries,  corresponding  rights  also  accrue, 
and  only  corresponding  rights  in  the  case  of  equitable 
trust  estates.  In  this  case  I  see  no  sufficient  reason 
for  departing  from  the  rule.  I  therefore  hold  that 
the  eldest  child  on  attaining  twenty-one  became 
entitled  to  the  whole  income  until  the  younger 
children  severally  acquire  vested  estates. 

Solicitor  for  all  parties,  Kenard  Ball,  for  A.  72. 
Hudson^  Pershore. 


^••!jT'{  Nov.  16-19;  Feb.  3. 

Lyons  &  Sons  v.  Wilkins  and  Othebs.  (a.) 

Trade  union  —  Strike — "Watching  and  besetting^* — 
Conspiracy  and  Protection  to  Property  Act,  1875  (38 
<fe  39  Vict.  c.  86),  B.  71 — Registered  society — Con- 
spiracy— Trade  union  funds. 

Watching  or  besetting  the  works  or  place  of  business  of 
an  employer f  for  the  purpose  of  persuading  or  otherwise 
preventing  persons  from  working  for  him,  or  for  any 
purpose  except  merely  to  obtain  or  communicate  informa- 
tion, is  iUegal  within  the  meaning  of  section  7  of  the 
Conspiracy  and  Protection  to  Property  Act,  1875,  and 
wtU  he  retrained  by  injunction, 

A  trade  union,  although  registered  under  the  Trade 
Union  Act,  1871,  cannot  be  made  a  party  to  an  action 
for  an  injunction  against  **  watching  and  besetting J*^ 

The  trustees  of  a  registered  trade  union,  made  defend- 
ants in  their  capacity  as  trustees  to  an  action  against 
themselves  and  Mers  for  "watching  and  besetting*'  the 
premises  of  the  plaintiff,  will  not  be  restrained  from 
allowing  the  funds  of  the  union  to  be  employed  for  the 
furtherance  of  the  wrongful  acts  against  which  an  in- 
junction is  obtained. 

Action. 

The  plaintiffs  were  leather  bag  manufacturers  in 
Bed  Cross- street,  London,  E.G. 

The  defendant  Wilkins  was  the  secretary,  and  the 
defendants  Thompson,  Laveriok,  and  GK)odall  were 
the  trustees  of  a  trade  union  called  the  Amalgamated 
Society  of  Leather  Workers,  registered  under  the 
Trade  Union  Act,  1871 ;  the  defendant  Clarke  was  a 
member  of  the  executive  committee  of  the  same 
society. 

'  Li  February,  1896,  the  executive  committee  of  the 
union,  in  order  to  compel  the  plaintiffs  to  raise  their 
wages  and  alter  the  system  of  employment  of  their 
workpeople,  ordered  a  strike  against  thom,  and  in 
consequence  their  workpeople  refused  to  continue  to 
work  for  the  plaintiffs  after  the  expiration  of  their 
current  engagements;  and  the  plaintiffs*  premises 
were  picketed  by  the  direction  of  the  executive  com- 
mittee. 

The  pickets  were  given  cards  headed  '^  Amalga- 
mated Society  of  Fancy  Leather  Workers." 

A  strike  was  also  ordered  against  a  bagmaker 
named  Schoenthal,  who  employed  his  own  workmen, 
but  who  was  frequently  employed  by  the  plaintiffs  to 
make  goods  for  them,  for  the  purpose  of  compelling 
him  to  give  up  working  for  the  plaintiffs ;  and  his 
premises  were  also  picketed. 

The  defendants  also  published  circulars  and  state- 

(a.)  Bepoited  by  NsviLUB  Tbbbutt,  Bsq.,  Bar- 
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ments  of  a  damaging  nature  to  the  plaintiffs,  which 
the  plaio tiffs  alleged  were  false. 

The  plaintiffs  asked  for  an  injunction  to  restrain 
the  defendants  from  maliciously  inducing,  or  con- 
spiring to  induce,  persons  not  to  enter  into  contracts 
with  the  plaintiffs,  and  from  watching  and  besetting 
the  plaintiffd'  works  or  place  of  business,  and  the 
approaches  thereto,  for  the  purpose  of  persuading 
or  otherwise  preventing  persons  working  for  the 
plaintiffs,  and  from  preventing  Schoenthal  and  other 
persons  from  working  for  the  plaintiffis  by  with- 
drawing his  or  their  workmen  or  workwomen  from 
their  employment.  Damages  were  also  asked  for  in 
respect  of  the  alleged  libels. 

In  February,  1896,  an  interim  injunction  was 
granted  by  North,  J.,  which  was  affirmed  by  the 
Court  of  Appeal  (Lyons  cfe  Sons  v.  Wilkins,  45  W.  R. 
19.  [1896]  1  Ch.  811). 

Alter  the  hearing  of  the  action  in  November, 
1897,  his  lordship  reserved  judgment  until  after 
judgment  should  have  been  givmi  by  the  H  mse  of 
Lords  in  the  case  of  Allen  v.  Flood,  ante,  p.  258, 
[1898]  A.  C.  1. 

During  the  proceedings  the  pleadings  were 
amended  by  adding  the  Amalgamated  Society  as 
defendants,  but  at  the  healing  the  society  were 
ordered  to  be  struck  out  as  not  being  capable  of  being 
sued. 

The  defendants  Thompson,  Laverick,  and  Goodall 
were,  by  amendment  at  the  hearing,  stated  to  be 
sued  in  their  capacity  ai  such  trustees,  and  an  in- 
junction was  asked  for,  to  restrain  them  from  apply- 
ing the  funds  of  the  society  in  furtherance  of  the 
acts  complained  of. 

Eve,  Q,G„  and  Ward  Coldridge,  for  the  plaintiffs. 

Jenkins,  Q,C,,  and  W,  II,  Cozens- Hardy,  for  the 
defendants. 

Feb.  3. — Byrne,  J.— -In  this  case  the  plaintiffs, 
who  are  a  firm  of  bag  and  portmanteau  makers,  have 
obtained  an  injunction  until  judgment  to  restrain  the 
defendants  Wilkins  and  Clarke,  their  servants  or 
agents,  from  watching  or  besetting  the  plaintiffs* 
works  for  the  purpose  of  persuading  or  otherwise 
preventing  persons  from  working  for  them  or  for  any 
purpose  except  merely  to  obtain  or  communicate 
information,  and  also  from  preventing  Adolph 
Schoenthal  or  other  persons  from  working  for  the 
plaintiffs  by  withdrawing  his  or  their  workmen  or 
workwomen  from  their  employment  respectively. 
By  a  slip  the  order  as  drawn  up  has  been  made  morti 
extensive,  but  the  terms  I  have  mentioned  are  the 
true  terms  of  the  order  pronounced  by  the  Court  of 
Appeal,  as  appears  by  the  judgment  of  Kay,  L.J. 
Li  substance,  at  the  trial,  the  plaintiffs  have  clearly 
proved  the  case  made  on  the  motion  as  to  watching 
and  besetting  the  plaintiffs*  premises  illegally,  and  I 
am  of  opinion  that  they  are  entitled  to  have  the 
injunction  made  perpetual,  so  far  as  the  first  part  of 
the  injunction  is  concerned,  for  the  reasons  given  by 
the  Court  of  Appeal  on  disposing  of  the  moti<  ^n ;  and 
I  do  not  consider  it  necessary  to  add  anything  upon 
the  law  bearing  upon  this  part  of  the  case.  I  con- 
sider that  it  is  clearly  proved  that  the  defendants 
Wilkins,  Clarke,  and  Thompson  watched  and  beset 
the  plaintiffs'  works  or  place  of  business  and  the 
approaches  thereto  for  the  purpose  of  persuading  or 
otherwise  preventing  persons  from  working  for  the 
plaintiffs,  and  for  purposes  other  than  that  of  merely 
obtaining  or  communicating  information. 

In  reference  to  the  second  part  of  the  injunction, 
I  think  the  case  made  upon  the  motion  is  fully 
proved,  and  I  think  also  that  it  h»8  been  clearly 
shown   that  the  same  defendants  illegally  watched 
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and  beset  the  premiseR  of  Sohoenthal  for  the  purpose 
of  preventing  him  from  working  for  the  plaintiffs, 
but  I  think  it  probable  that  the  C!oart  of  Appeal 
would  have  framed  the  second  part  of  the  injunction 
granted  in  a  different  manner  had  the  case  of  Allen 
▼.  Flood  then  bnen  decided  by  the  House  of  Lords. 
At  any  rate,  the  point  has  not  been  specifically 
argued  before  me  whether  or  not,  apart  from  the 
question  of  malice,  it  was  unlawful  to  call  out  the 
workmen  of  Sohoenthal  in  order  to  prevent  him  from 
working  for  the  plaintiffs.  Had  the  matter  been  one 
of  importance  in  the  present  case  I  should  probably 
have  required  further  argument;  but  the  strike  is 
long  since  over,  and  I  have  assumed  that  the  parties 
wonld  prefer  not  being  put  to  the  trouble  and  expense 
of  a  re-argument  on  this  point.  I  propose,  therefore, 
to  grant  a  perpetual  injunction  following  the  terms 
of  the  first  part  of  the  order  of  the  Court  of  Appeal, 
but  to  frame  the  latter  part  of  the  injunction, 
<*  And  also  from  watching  or  besetting  the  premises 
of  Adolph  Sohoenthal  for  the  purpose  of  persuading 
or  otherwise  preventing  him  from  working  for  the 
plaintiffii,  or  for  any  purpose  except  merely  to  obtain 
or  communicate  information.*'  The  injunction  must 
extend  to  the  defendant  Thompson,  who  was  a  par- 
tidpaior  in  the  wrongful  acts  committed,  the  acts  in 
question  being  unlawful.  The  other  defendants,  if 
they  conspired  to  induce  the  commission  of  such  acts, 
are  equally  liable  to  an  injunction,  and  by  their 
amended  defence  all  the  defendants  make  common 
cause,  and  accept  common  responsibility  in  respect  of 
the  matters  I  have  referred  to,  as  well  as  in  respect  of 
the  alleged  libels,  which  still  remain  to  bn  dealt  with ; 
and  indeed  it  is  difficult  to  see  how,  as  officers  of  the 
society  under  an  obligation  to  attend  the  meetings  of 
the  executive  council,  under  whose  directions  the 
defendant  Wilkins  acted,  and  with  power  to  express 
their  opinions,  they  could  well  do  otherwise  whatever 
the  domestic  constitution  of  society  they  belong  to 
may  provide  as  to  their  voting  power. 

The  plaintiffs  further  asked  for  an  injunction  to 
restrain  the  defendants  from  maliciously  inducing,  or 
conspiring  to  induce,  persons  not  to  enter  into  con- 
tracts with  the  plaintiffs,  and  I  postponed  judgment 
at  the  request  of  both  parties  until  after  the  decision 
of  the  House  of  Lords  in  the  case  of  Allen  v.  Flood 
should  be  given.  The  effect  of  that  decision  which 
has  now  been  delivered  is,  in  my  opinion,  to  show 
that  the  plaintiffs  are  not  entitled  to  their  injunction. 
It  was  conceded  by  the  plaintiffs  that  they  could  not 
succeed  unless  they  could  show  malice,  and  it  is  the 
law  as  finally  determined  by  the  House  of  Lords  that 
the  existence  of  a  malicious  motive  cannot  in  such  a 
case  as  this  render  unlawful  an  act  or  acts  otherwise 
lawful.  Another  injunction  was  asked  for  by  an 
amendment  made  by  leave  at  the  trial  against  the 
defendants  Thompson,  Laverick,  and  Goodall,  as  the 
trustees  of  the  society,  from  applying  the  funds  of 
the  society  in  furtherance  of  the  wrongful  acts  com- 
plained of.  I  am  of  opinion  that  there  is  no  legal 
ground  for  such  an  injunction,  and  I  refuse  it,  and  dis- 
allow the  plaintiffs  the  cost  of  the  amendment  made 
in  pursuance  of  such  leave.  I  do  not  think  that  the 
defendants  have  been  put  to  any  extra  costs  by 
reason  of  the  amendment,  or  I  should  have  ordered 
the  plaintiffs  to  pay  them. 

His  lordship  then  dealt  with  the  allt'ged  libels, 
and  no  injunction  being  asked  for  at  the  hearing, 
awarded  £o  as  damages. 

Judgment  for  the  plaintiff 9. 

Solidtors  for  the  plaintiffs,  Wckthurton  &  De  Paula, 

Solicitors  for  the  defendants,  Shaeiit  Roscoe,  Masiey,  ! 
ACo. 


ilowen,  } 


Q.  B.  Div 

(Lord  Russell  of  Killowen,  \  March  28. 

C.J.,  and  Mathewj 

Beg.  v.  Bobinson  and  Others,  (a.) 

Bastardy  order — Summons— 8imvUaneouB  appUadiomt 
to  three  magietrates^One  eummons  dismissed — Fresh 
summons — Bastardy  Laws  Amendment  Aat,  1872  (35 
<fe  36  Vict.  c.  66),  s.  3. 

On  the  2lst  of  October,  1896,  the  eomplainani  applied 
to  three  magistrates  separately  for  summonses  against  0. 
in  respect  of  a  bastard  child  born  on  the  ^th  of  Sepiemher, 
1896.  On  the  28th  of  July,  1897,  one  of  the  magislratet 
issued  a  summons,  which  was  heard  on  the  3rd  of 
November,  1897,  and  dismissed,  on  the  ground  that  then 
was  not  sufficient  corroboration  of  the  oomplainmifs 
evidence.  On  the  llth  of  November,  1897.  another  0/ 
the  three  magistrates  issued  a  summons  which  recited  that 
it  was  based  on  the  application  to  this  magietrate  on  the 
2Ut  of  October,  1896.  On  this  summons  a  bastardy 
order  was  made. 

Held,  that  the  three  applications  of  the  2lst  of  Odober, 
1896,  must  be  treated  as  one  application  only,  and  tk/A 
that  application  was  exhausted  by  the  issue  and  dismissal 
of  the  summons  of  the  2Sth  of  July,  1897 ;  and  VuA, 
consequently,  the  summons  of  the  11  th  of  November,  1897, 
was  not  based  upon  an  application  made  within  twelm 
months  of  the  birth  of  the  child,  and  must  be  quashed. 

Bule  nisi  calling  upon  the  justices  of  Staffordshirs 
to  show  cause  why  an  order  of  the  jostioes  dated  ths 
29th  of  December,  1897,  by  which  H.  Corbishley  was 
adjudged  to  be  the  putative  father  of  the  illegiti- 
mate child  of  Annie  Kirkham,  and  was  ordarad  lo 
pay  3s.  per  week  towards  the  maintenance  of  the 
child  should  not  be  quashed. 

The  facts  were  as  follows :  The  ohild  was  bora  m 
the  9th  of  September,  1896.  On  the  10th  of 
October,  1896,  the  mother  made  an  applioation  to 
a  magistrate  for  a  summons  for  a  bastardy  oidsr 
against  Corbishley.  The  summons  was  issued 
and  came  on  for  hearing  on  the  2  let  of  Octobsr, 
when,  there  being  no  proof  of  service,  no  oidsr 
was  made.  On  the  same  day  further  appUca- 
tions  for  summonses  were  made  to  three  eepsrate 
magistrates,  Brealey,  Phillips,  and  Bobtnton,  bat, 
owing  to  the  difficulty  of  effeotinff  service,  no 
summonses  were  at  the  time  issued.  This  ooutm  was 
adopted  because  the  applioation  for  a  summons  has 
to  be  made  within  twelve  months  of  the  birth  of  the 
child,  and  therefore  in  the  event  of  the  oomplainaiit 
being  unable  to  effect  service  within  that  period, 
she  would  be  without  any  remedy  if  the  magistrate 
to  whom  the  application  had  been  made  happened 
to  die  in  the  meantime.  In  such  a  case  it  would  be 
too  late  to  make  another  application  to  another 
magistrate,  and  no  summons  could  issue  in  respect  of 
the  application  which  had  been  made  to  the  magis- 
trate who  had  since  died. 

On  the  28th  of  July,  1897,  a  summons  was  issoed 
by  the  magistrate  Brealey  based  on  one  of  the 
applications  of  the  2l8t  of  October,  189^  This 
summons  was  served  on  the  respondent,  and  the 
hearing  took  place  on  the  3rd  ox  November,  1897, 
when  die  justices  disagreed  as  to  whether  there  was 
any  corroboration  of  the  complainant's  evidenos. 
The  chairman  then  informed  the  complainant  that 
the  summons  was  not  dismissed  on  iia  merits,  and 
that  if  she  could  bring  further  evidence  she  ought 
apply  again. 

On  the  17th  of  November,  1897,  a  summons  was 
issued  by  the  magistrate  Bobiusoo  whioh  rsotted  that 
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it  was  based  on  the  applio  ation  of  the  2l8t  of 
October,  1896.  TbiB  summons  was  heard  on 
the  29th  of  Deoember,  1897,  when  the  order  now 
•ought  to  be  quashed  was  made. 

The  Bastardy  Laws  Amendment  Act,  1872,  s.  3, 
raaots  that  '*  Any  single  woman  who  may  be  .  . 
driiTezed  of  a  bastard  child  after  the  parsing  of  this 
Act  may  ...  at  any  time  within  twelve  months 
fmm  the  birth  of  such  child  .  .  .  make  applica- 
tion to  any  one  justice  of  the  peace  .  .  .  for  a 
nommons  to  be  served  on  the  luan  aiieflred  by  her  to 
be  the  father  of  the  child,  .  .  .  and  such  justice 
of  the  peace  shall  thertupon  issue  hits  summons  to  the 
person  alleged  to  be  the  father  of  such  child  to 
•ppvar,  &C." 

Hmme  Williama,  for  the  complainant,  showed  cause 
■gainst  the  rule. — ^The  order  of  the  29th  if  December, 
eao  be  supported.  Any  number  of  applications  for 
■ommooMee  caii  be  made  within  twelve  m  'UtUs  of  the 
birth  of  the  child  (Reg  v.  Gaunt,  15  W.  B.  1172, 
K  B.  2  Q.  B.  466),  and  if  the  application  is  made 
w  thin  the  twelve  months  the  summon^  need  not  be 
Msued  within  that  period,  but  can  be  insued  and 
b  aid  at  any  time  (PoUa  v.  Oumbridge,  6  W.  B.  214, 
27  L.  J.  M.  a  62 ;  Reg.  v.  Chugg,  34  J.  P.  469 ; 
StapUg  ▼.  Staples,  41  L.  T.  Bep.  347,  28  W.  B.  Dig.  22). 
The  order  in  question  may  be  treated  either  as  having 
been  made  on  the  summons  of  the  17  th  of  November, 
which  was  based  on  one. of  the  applications  of  the 
21st  of  October,  1896,  or,  if  it  be  said  that  the  issue 
of  a  soinmons  on  the  28th  of  July  exhausted  the  three 
applioatiofia  of  the  21st  of  October,  the  hearing  of 
the  29th  of  December  should  be  regarded  as  a  con- 
tin  action  of  the  hearing  of  tLe  3rd  of  November. 
The  justices  did  not  rt-ally  adjudicate  upon  the 
summons  on  that  day;  they  in  effect  adjourned  it 
for  want  of  evidence  (see  Reg,  v.  Justices  of  Lanca^ 
shire,  22  W.  B.  329). 

Montague  Lush,  in  support  of  the  rule. — If  the  arga- 
nrat  for  the  oomplaiDant  is  right,  the  time  limit  in  the 
»tatn  te  is  completely  done  a  way  with .  The  complainant 
might  make  aoy  number  of  applications  to  oifferent 
magistrates  and  proceed  with  them  for  an  indefinite 
penod.  I  admit  that  where  an  application  has  been 
m^de  and  a  summons  issued  but  not  heard  on  the 
merits  owing  to  a  defect  of  form,  then  the  original 
Npplication  is  not  exhausted  or  spent  aud  a  fresh 
ipimmons  may  issue  based  on  the  original  application. 
That  was  the  caiQ  in  Reg  v.  Justices  of  Lancashire, 
where  the  birth  of  the  child  was  incorrectly  stated  on 
the  PummoDS ;  but  the  present  case  is  different.  Oo 
the  3rd  of  November  the  summons  of  the  28tb  of 
July  was  heard  and  dismissed,  not  on  account  of  any 
fnrmal  detect,  but  for  lack  of  corroborative  evidence. 
Under  these  circumstanc-s  no  fresh  summons  can 
i-taoe  based  on  that  application  (see  Reg.  ▼.  l^homas,  8 
is,  T.  lUp.  460, 11 W.  B.  C.  L.  Dig.  20).  Then  complain- 
rfltea  Ob  another  of  the  applications  of  the  21  st  of 
October  as  a  sufficient  basis  for  the  summons  of  the 
17th  of  November.  Those  three  applications  cannot 
IjM  regarded  otherwise  than  as  being  duplicates  of  the 
■ame  applicatioD,  and  when  one  is  exhausted  the 
otbeva  are  gone.    Staples  ▼.  Staples  is  in  my  favour. 

Ijoid  BusflBLL  OF  KiLLOWEN,  O.J. —In  this  case 
two  oonteutions  have  been  put  forward  on  behalf 
yi  the  complainant  In  the  first  place  it  is  s<kid 
(bait  what  took  place  on  the  3rd  of  November,  1897, 
wrmm  not  a  hearing  or  determination  of  the  case  at 
illy  bat  that  there  was  merely  an  intimation  by  the 
duoiman  c^  the  Justices  that  there  was  not  sufficient 
XKXoborative  evidence  and  that  the  complainant 
wi^flxt  come  before  th^m  again.  It  is  'aid  that  under 
cinmmstances    the   case    comes    within   the 


case  of  Reg,  v.  Justices  of  Lancashire.  With  regard 
to  the  question  of  the  complainant  coming  again, 
that  is  not  a  matter  which  depended  on  the  will  of 
the  magistrates,  for  she  had  the  right  to  do  so  if  she 
made  her  application  for  the  summons  within  twelve 
months  of  the  birth  of  the  child.  In  my  opinion  this 
case  is  goveroed  by  Beg.  v.  Thomas  and  Staples  v. 
Staples,  and  I  am  bound  to  give  effect  to  those 
decisions,  in  which  a  distinction  is  drawn  between  a 
case  in  which  there  has  been  a  hearing  of  the  facts  of 
the  case,  and  a  case  which  has  been  dismissed  with- 
out any  hearing  on  the  preliminary  g^und  that  the 
summons  was  bad  in  form.  I  can  see  no  difference 
between  the  circumstances  of  this  case  and  those  of 
St'xphs  v.  Staples,  and  I  cannot  treat  this  case  as  one 
within  the  principles  of  Reg.  v.  Justices  of  Lancashire. 
Therefore  I  must  regard  the  suuimons  of  the  17  th 
of  November  not  as  being  a  oontinu»ition  of  the  July 
summons,  but  as  an  entirely  new  summons, 
and  one,  therefore,  which  Hiunt  be  founded 
on  an  application  for  a  summons  made  within  the 
statutory  period.  A  complainaat  has  au  undoubted 
right  to  apply  for  a  secona  summons.  What  was  done 
in  this  case  was  that  the  woman  made  three  separate 
applications  to  three  separate  magistrates,  all  on  the 
same  day.  IJltitnately,  on  the  bMis  of  the  applica- 
tion to  one  of  these  magistrates,  Bobinson,  she 
obtained  a  summons  on  which  the  order  in  question 
was  made  on  the  29th  of  December.  I  should  add 
that  previously,  on  the  28th  of  July,  a  summons  had 
been  issued  based  on  the  application  to  the  magis- 
trate Brealey,  so  that  if  the  three  applications  of  the 
21st  of  October  were  to  be  regarded  as  being  in  fact 
only  one  application,  then  that  application  nad  been 
exhausted  by  the  issue  and  determination  of  the 
summons  by  Brealey. 

The  question,  therefore,  is,  Can  tht-se  three  applica- 
tions of  the  21st  of  October  be  treated  as  three 
separate  and  distinct  applications,  or  are  they  in 
reality  one  and  the  same  application  ?  In  my  judg- 
ment they  must  be  treated  as  one  application,  except 
for  one  purpose  only — that  is  to  say,  if  one  of  the 
magistrates  applied  to  were  unable  owing  to  death 
or  other  causes  to  issue  a  summons,  the  complainant 
was  entitled  to  obtain  a  sumuions  from  one  of  the 
other  magistrates  to  whom  application  had  been 
made;  but  for  all  other  purposes  the  applications 
must  be  regarded  as  being  in  duplicate,  and  if  a 
summons  was  issued  based  on  one  of  them,  then  the 
others  were  exhausted  and  at  an  end.  Therefore,  in 
the  present  case,  after  the  summons  on  the  28  th  of 
July  had  be(*n  issued,  there  did  not  remain  any 
application  made  within  the  twelve  months  on  which 
a  fresh  summons  could  issue. 

For  these  reasons  I  am  of  opinion  that  the  order 
of  the  29th  of  December  must  be  quashed.  I  regret 
having  to  come  to  this  decision,  but  it  would  be  a 
straining  of  the  law  to  come  to  any  other. 

Mathew,  J. — I  am  of  the  same  opinion.  I  had 
hoped  that  the  terms  of  the  jus<ice*s  dismissal  of  the 
summons  of  the  28th  of  July  would  have  justified  us 
in  saying  that  the  matter  was  not  res  judicata,  but 
when  we  come  to  examine  the  terms  of  the  order,  it 
is  clear  that  the  summons  was  not  intended  to  be 
adjourned,  but  it  was  dismissed  on  the  understanding 
that  a  fresh  summons  should  issue.  I  hope  that  in 
future  cases  of  this  description  the  justices  will  take 
the  precaution  merely  to  adjourn  aud  not  to  dismiss 
the  summons. 

Rule  absolute. 

Solicitors  for  the  applicant,  Chester  A  Co. 

Solicitorrt  for  the  complainant,  Everett  <lh  Hodgkin' 
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'  The  Euby.'' 


HiQH  Conn. 


Prob.  Div.  &  Adm.  Div.  1  t       o^ 

Admiralty.  /  ^"^^  ^4. 

"The  Ruby."  (a.) 

CouTtty  court — Admiralty  jurisdiction  —  Ship  —  Sale 
of  ship  hy  bailiff  of  county  court  in  action  in  rem — 
Admiralty  title — County  Court  Admiralty  Juriadic- 
tion  Act,  1868  (31  rfe  32  Vict,  c.  71),  as.  a,  12,  23— 
County  Court  Rules,  1892,  ord,  39b,  rr.  40-42  (105- 
101)— County  Court  Rules,  1889,  Form  331. 

The  purchaser  of  a  ship  sold  by  the  high  bailiff  of  a 
county  court  wuier  the  decree  of  a  county  court  having 
admiralty  jurisdiction  made  in  an  action  in  rem,  talees 
the  ship  free  from  all  antecedent  liens,  mortgages,  and 
liabilities. 

This  was  a  motion  on  behalf  of  the  high  bailiff  of 
the  Bow  C!ounty  Coart  for  directions  as  to  how  the 
sale  of  the  vessel  Ruby — condemned  in  an  action  of 
collision  tried  in  the  City  of  London  Court  and  trans- 
ferred to  this  division,  and  in  respect  of  which  a  war- 
rant of  execution  in  the  form  given  by  the  County  Court 
Bules  (see  County  Court  Bules,  1889,  Form  331)  for  the 
sale  of  the  defendant's  goods  and  chattels,  including 
The  Ruby,  had  issued — should  be  proceeded  with. 

Butler  Aspinall,  for  the  motion. — ^The  registrar  of 
the  port  where  The  Ruby  is  registered  had  refused, 
though  required  by  the  purchaser  to  register  a  bill  of 
salM  executed  by  the  high  bailiff  of  the  Bow  County 
Court  under  the  42nd  rule  of  order  39b  of  the  County 
Court  Bules,  1892,  which  provides  that  **  on  the  comple- 
tion of  the  purchase  the  high  bailiff  shall  deliver  up  the 
property  to  the  purchaser,  and  if  required  so  to  do  he 
shall  execute  a  bill  of  sale  to  him  "  m  such  a  way  as 
to  give  priority  to  the  purchaser  over  interests  in  the 
ship  already  on  the  register.  The  agreement  with  the 
purchaser  was  for  a  sale  of  the  ship  **  free  from  incum- 
brances," and  this  agreement  cannot  be  carried  out  if 
a  mortg^e  of  Tike  Ruby  now  entered  on  the  register 
is  deemed  to  have  prioritv  over  the  interest  the  pur- 
chaser has  purchased.  The  bailiff  in  selling  the  ship 
has  acted  for  the  bailiff  of  the  City  of  London  Court 
under  the  23rd  section  of  the  County  Court  Admiralty 
Jurisdiction  Act,  1868 ;  that  section  providing  that  the 
process  of  any  county  court  having  admiralty  juris- 
diction may  be  executed  by  any  officer  of  any  county 
court ;  and  by  the  provisions  of  the  section  he  has 
had  conferred  on  him  the  same  power  that  the  bailiff 
of  the  City  of  London  Court  would  have  had  in  giving 
what  is  called  **  an  admiralty  title  "  to  the  purchaser, 
that  being  a  portion  of  the  jurisdiction  and  powers 
given  to  county  courts  having  admiralty  jurisdiction 
(The  Admiralty  County  Court  Act,  1868,  s.  3). 

F.  Laing,  for  the  registered  mortgagee  of  The  Ruby, 
who  had  intervened  in  the  county  court  suit  before  its 
transfer  to  this  court. — A  county  court  having  admiralty 
jurisdiction  has  no  power  to  sell  a  ship  in  an  action 
in  rem  so  as  to  confer  a  title  on  the  purchaser  good 
as^ainst  all  the  world,  but  can  only  sell  the  interest 
of  the  plaintiff  in  the  ship  to  which  the  suit  relates. 
[Be  referred  to  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  ss.  12,  32 ;  The  Judicature  Act, 
1873,  8.  89;  County  Court  Bules,  1889,  Form  331 ; 
County  Court  Rules,  1892,  Ord.  39b.,  rr. 
40-42.]  Where  a  sale  analogous  to  a  sale  in  the 
Admiralty  Division  in  an  action  in  rem  commenced  in 
a  county  court  is  desirable,  the  proceedings  for  saJe 
can  be  transferred  to  and  conducted  in  this  court — 
the  County  Courts  Admiralty  Jurisdiction  Act,  1868, 
8.  12— and  this  course  ought  to  have  been  followed 
here.  Considering  the  order  **  for  sale "  to  be 
what  it  really  is,  a  common  law  warrant  of  execu- 

(a.)  Beported  by  C.  F.  Jemmett,  Esq.,  Barrister- 
at-Law. 


tion,  the  mortgagee  of  The  Ruby  has  clearly  priocitj  ' 
over  the  purchaser  from  the  high  bailiff:  MdoaXf  t. 
Scholey,  2  N.  B.  461.  The  mortgagee  tendflred 
the  amount  of  the  judgment  with  costs  to  the  plain s:^  ; 
but  the  tender  was  not  accepted. 
Lauriston  Batten,  for  the  plaintiff. 

Muir  Mackenzie,  for  the  trustee  in  bankruptcy  o! 
the  mortgagee  of  The  Ruby. 

Jeune,  p. — ^I  can  easily  understand  the  qnsstioii 
before  me  being  raised  because  I  am  afraid  that  whit 
has  happened  has  been  that  the  sale  under  the  decree 
of  the  City  of  London  Court  has  taken  place  for  what 
may  be  supposed  to  be  less  than  the  real  valne  of  the 
ship,  and  I  am  afraid  also  that  it  took  place  without 
a  sufficient  notice  having  been  given  to  the  moct- 
gagee.  But  it  appears  to  me  impossible  to  limit  is 
the  way  suggested  the  jurisdiction  of  a  county  oomi 
havini^  admiralty  jurisdiction,  because  that  would  be 
to  take  from  it  a  branch  of  jurisdiotioa  which  it  wii 
intended  that  it  should  possess. 

There  is  no  doubt  that  an  action  tit  ma  can 
be  maintained  on  the  admiralty  side  of  a  coim^ 
court.  There  is  no  doubt  that  a  judgment  in  rem 
can  be  given  on  the  admiralty  side  of  a  coonty 
court;  but  it  has  been  contended  that  althcugiL 
there  is  power  for  the  court  to  entertain  aa 
action  in  rem,  and  give  a  judgment  tn  rem,  thati 
stUl  you  cannot  in  the  county  court  issoe  ezeoB- 
tion  with  the  full  effect  of. carrying  out  the  tenai 
of  that  judgment;  that  either  the  judgmaat 
must  be  executed  as  a  judgment  of  a  court  of 
common  law  would  be  executed,  or  the  High  Coart 
must  be  applied  to  and  the  judgment  tn  rem  be 
carried  out  through  the  aid  given  by  that  court  t 
should  require  very  dear  language  indeed  in  theCoonll 
Courts  Admiralty  Jurisdiction  Act,  1868,  to  coo^ ' 
me  that  a  jurisdiction  so  peculiar  as  that  in  an  acti 
r«m  was  not  intended  to  carry  with  it  its  well-knowa 
legal  results.  When  the  Act  of  1868  is  looked  at,  s» 
far  from  finding  any  limitation  of  that  kind, 
words  seem  sufficiently  ample  to  carry  the  whole 
the  jurisdiction  which  it  appears  to  me  it  i 
intended  to  give.  Section  3  of  the  Act  gives  aK 
powers  and  authorities  necessary  to  determine  oertam 
matters,  among  these  being  salvage,  wages,  sad 
damage  by  collision,  all  of  which  carry  wi&  then  a 
maritime  lien.  The  section,  I  agree,  is  limited  to 
trying  and  determining,  and  I  do  not  say  that  tho 
words  of  the  section  alone  would  necessarily  caay 
with  them  the  power  to  execute  a  judgment  gifin 
under  the  powers  of  the  section*  But  by  section  12 
of  the  Act  the  power  is  given  by  these  words :  "Tha 
decree  of  the  county  court  in  an  admiralty  cause  sball 
be  enforced  against  the  person  or  persons  sommooed 
as  the  defendant  or  defendants  in  the  same  maaiiBr 
as  the  decrees  of  the  court  are  enforced  in  ddinaif 
civil  causes,  save  and  except  as  in  tiiia  Act  othenriss 
provided."  Now,  who  are  the  persons  sununonedk 
an  action  in  rem.  Why,  aU  the  owners,  aU  Aa 
persons  having  an  interest.  Then  section  22  providft 
that  there  shall  be  no  arrest  or  detention  of  Aa 
vessel  in  an  admiralty  cause  in  a  county  oonrt  otbsr* 
wise  than  in  execution,  so  that  it  is  clear  that  Aa 
vessel  can  be  taken  in  execution  in  an  admiialtf 
cause.  Thc^  section  23  provides  that  for  the 
tion  of  any  decree  or  order  of  the  county  oonit  ia 
admiralty  cause  the  court  may  order,  and  any  ofi 
of  any  county  court  may  execute,  prooesa  aoooidaiir 
to  the  general  orders  provided.  If  it  ia  dcsiiaA 
a  transfer  to  the  High  Court  may  be  obtained.  1M 
contemplates  a  sale  in  the  High  Court  It  is  thtff 
fore  clear  that  yon  can  have  a  sale  in  the  ooaialy 
court  in  an  action  in  rem  just  as  in  the  High  Ow^ 
The  •general  order  seems  to  me  to  enoy  thai  o^ 
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High  Coubt. 


"  The  Buby."— Iw  bb  Matfaib  Pbopbbty  Co.  (Limitbd).      Cottbt  op  Afpbal. 


Bnle  42  of  ord.  d9B  of  ihe  Gonntv  Court  Boles, 
1892,  provides  that,  on  the  oompletion  of  the  pur- 
chase, the  high  bailiff  shall  deliver  up  the  property 
to  the  purchaser,  and  give  a  bill  of  sale  to  the 
purchaser.  All  that  is  the  complete  machinery  for  a 
sale  under  a  decree  in  an  action  in  rem*  What  is 
there  to  show  that  the  warrant  of  execution  is  limited, 
and  that  it  does  not  entail  such  an  execution  as  ought 
to  follow  a  decree  in  au  action  in  rem  ?  I  do  not 
think  there  is  anything.  The  only  difficulty  which 
presents  itself  to  my  mind  is  that,  when  you  come  to 
look  at  the  warrant  of  execution,  the  form  is  not 
strictly  appropriate  to  an  action  in  rem,  I  think  a 
form  of  that  kind  ought  to  have  been  moulded  so  as 
to  follow  the  judgment  in  rem  more  accurately. 
Rut  are  the  words  of  the  warrant  of  execution  in 
Farm  331  of  the  County  Court  Bales  of  1889 
enough.  I  think  they  are.  They  recite  that  the 
plaintiff  has  obtained  judgment  in  the  court  against 
the  defendant  for  a  certain  sum.  Then  there  is  an 
order  made  to  levy  distress  on  the  goods  and 
chattels,  including  the  ship  Bubyj  of  the  defendant ; 
so  that  there  is  an  order  for  sale  of  the  goods  of  the 
defendant,  including  this  particular  ship.  It  appears 
to  me  that  that  is  enough  to  make  a  good  sale  in  this 


It  may  be  that  the  term  defendants,  if  limited 
to  comers,  having  regard  to  the  provisions  of  the 
Merchant  Shipping  Act,  1894,  might  not  include 
mortgagees,  but  au  action  in  rem  is  brought  against 
all  the  owners  and  parties  interest^.  When 
yon  afterwards  speak  of  the  defendants  in  any 
of  the  subsequent  proceedings  in  the  court,  I  think 
it  must  be  intended  to  cover  all  those  parties 
who  are  interested.  The  rights  of  any  of  such 
parties  who  are  not  summoned  are  protected  by 
the  express  power  given  to  them  to  intervene.  It 
may  he,  as  it  has  been  argued,  and  I  daresay 
correctly  argued,  that  the  county  court  has 
not  power  to  deal  with  mortgages ;  but 
the  mortgagee  has  the  power  to  intervene  aud 
the  action  may  be  transferred  to  the  High  Court.  It 
ia  alflo  to  be  observed  that  probably  in  the  majority 
of  cases  there  would  not  be  a  mortgagee  to  intervene. 

I  think  the  judgment  of  the  county  court  has  all 
the  effdcts  of  a  judgment  in  rem  in  the  High  Court  as 
regards  the  power  of  sale,  but  the  questioa  arises 
what,  under  these  circumstances,  has  to  be  done? 
It  is  pointed  out  that  there  are  no  express  worda 
declaring  that  the  property  is  to  be  vested  in  any 
person  to  give  a  title,  but  the  answer  appears  to  me  to 
be  that  neither  is  there,  where  the  proceedings  are  in 
the  High  Court.  I  think  it  must  he  taken  that  when 
the  court  is  empowered  to  give  and  gives  authority 
to  one  of  its  officers  to  sell  a  ship,  that  property  is 
sofEUsiently  vested  in  him  to  enable  him  to  ask  the 
registrar  of  shipping  to  act  upon  the  authority  which 
he  has  received.  There  is  only  one  point  left,  and 
and  that  is  as  to  the  objection  that  has  been  taken 
that  it  was  the  high  bailiff  of  the  coanty  court  of  Bow 
who  executed  the  sale.  I  think  that  objection  in  met 
by  the  23rd  section  of  the  Act  of  1868,  which  gives 
express  power  to  any  officer  of  any  county  court  to 
execute  such  an  order.  In  my  opinion,  therefore,  all 
the  points  made  against  the  sale  by  the  hi^h  bailiff  in 
this  case  fail,  and  I  think  that  the  sale  is  good,  and 
the  ship  must  be  registered  in  the  name  of  the  pur- 
chaser. The  proceeds  of  the  sale  will  be  brought  into 
court,  and  out  of  them  the  high  bailiff  must  have  his 
costs. 

Bolidtor  for  the  hiffh  bailiff,  Tijou. 

Solicitors  for  the  phuntiff,  Famfield  &  Co. 

Solicitor  for  the  intervener,  T,  B.  Williams. 

Sohcitora  for  the  trustee  in  bankruptcy,  TnWer  & 
Capran, 


<Kourt  Of  appeal. 


March  24;  April  1. 


From  Chan.  Div.'  ^ 

(Lindley,  M.B.,  and  Bigby    | 

and  Yaughan  Williams,  L.Jj.) ) 

In  re  Mayfaib  Peopbrty  Co.  (LiRcrrin)). 
Bartlbtt  V,  Mayfaib  Phopbrty  Co.  (Limitbd).  (a.) 

Company — Mortgage  of  uncaUed  capital — Debenture-* 
holders — Unsecured  creditors — Winding  up — Priority 
--Gompanits  Act,  1879  (42  A  43  Vict.  c.  76),  «.  6. 

The  M.  Go,  had  power  under  its  memorandum  and 
articles  of  association  to  borrow  money  and  issue  deben^ 
tares  charged  on  (inter  alia)  its  uncalled  capital.  Before 
this  power  was  exercised  the  company ^  by  special  resolu^ 
tion^  declared  that  a  portion  of  the  uncalled  capital  should 
'  *'  720^  be  capable  of  being  called  up  except  in  the  event  of 
and  for  the  purpose  of  the  company  being  wound  up  in 
accordance  with  the  provisions  of  the  Companies  Act, 
1879."  2' he  directors  afterwards  created  and  issued 
debentures  charged  on  the  company^s  undertaking  and 
property,  **  including  its  uncalled  capital  for  the  time 
being,"  The  company  having  gone  into  liquidation,  and 
a  winding-up  order  having  been  mcide,  the  liquidator 
called  on  the  contributories  for  payment  of  tJiat  portion 
of  the  capital  {the  reserve  capital)  to  be  called  up  only 
in  the  event  of  a  winding  up. 

The  assets  of  the  company,  including  t?ie  reserve 
capital,  not  being  sufficient  to  pay  the  costs  of  the  winding 
up  and  the  creditors  of  the  company,  the  debenture^ 
holders  claimed  to  have  a  valid  first  charge  on  the  reserve 
capital,  and  to  be  entitled  to  be  paid  in  priority  to  the 
otner  creditors  and  to  the  atsts  of  the  winding  up. 

Held  {affirming  Wright,  J.),  tJuit  the  company  had  no  ' 
power  to  create  any  charge  on  that  portion  of  its  capital  ' 
which  could  only  be  called  up  in  the  event  of  and  for  the 
purpose  of  the  cfnnpany  being  wound  up. 

In  re  Pyle  Works,  38  W.  R.  674,  44  Gh.  D.  534, 
distinguished. 

Appeal  of  a  debenture-holder  in  the  above-named 
company  from  Wright,  J. 

The  point  at  issue  turned  upon  the  true  constmo- 
tion  of  section  5  of  the  Companies  Act,  1879,  which 
provides  as  follows :  "An  unlimited  company  may, 
by  the  resolution  passed  bv  the  members  when 
assenting  to  registration  as  a  limited  company  under 
the  Companies  Acts,  1862  to  1879,  and  for  the  pur« 
pose  of  such  registration  or  otherwise,  increase  the 
nominal  amount  of  its  capital  by  increasing  the 
nominal  amount  of  each  of  its  shares.  Provided 
always,  that  no  part  of  such  increased  capital  shall 
be  capable  of  being  called  up,  except  in  the  event 
of  and  for  the  purposes  of  the  company  being  wound 
up.  And,  in  cases  where  no  such  increase  of  nominal 
capital  may  be  resolved  upon,  an  unlimited  company 
may,  by  such  resolution  as  aforesaid,  provide  that  a 
portion  of  its  uncalled  capital  shall  not  be  capable  of 
being  called  up,  except  in  the  event  of  ana  for  the 
purposes  of  the  company  being  wound  up.  A 
limited  company  may  by  a  special  resolution  dedare 
that  any  portion  of  its  capital  which  has  not  already 
been  called  up  shall  not  be  capable  of  being  oalled 
up,  except  in  the  event  of  and  for  the  purpose  of  the 
company  being  wound  up ;  and  thereupon  such 
portion  of  capital  shall  not  be  capable  of  being  called 
up,  except  in  the  event  of  and  for  the  purposes  of  the 
company  beiog  wound  up." 

The  facts  as  stated  by  Lindley,  M.B.,  were  as 
follows :  The  company  was  formed  and  registered 

{ti.)  Beported  by  W.  Shalloboss  Qoddabd,  Esq., 
Barrister-at-Law. 
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M  a  limited  oompany  on  the  16th  of  August,  1892, 
with  a  nominal  capital  of  £50,000  divided  into  5,000 
gharet  of  £10  eaoh.  The  memorandum  of  associa- 
tion stated  that  one  of  its  objects  was  to  borrow 
monev  and  issue  debentures  charged  on  '*  the  property 
and  rights  of  the  company,  both  present  and  future, 
including  its  uncalled  capital."  By  the  articles  of 
association  full  power  was  given  to  the  directors 
to  issue  debentures  charging  all  the  assets  of  the 
company,  including  its  uncalled  capital.  Before  this 
power  was  exercised — viz.,  on  the  12th  of  October, 
1892— a  special  resolution  was  passed,  and  it  was 
thereby  declared  **  that  such  portion  of  the  company's 
capital  as  consists  of  £5  per  share  remaining  uncalled 
upon  all  the  ordinary  snares  of  the  oompany  shall 
not  be  capable  of  being  called  up,  except  in  the 
event  of  and  for  the  purpose  of  the  company  being 
wound  up  in  accordance  with  the  provisions  of  the 
Companies  Act,  1879."  In  June,  1894,  it  was 
resolved  by  the  directors  to  create  and  issue  deben- 
tures for  £50,000,  bearing  interest  at  6  per  cent.,  and 
160  debentures  for  £100  euh  bearing  interest  at  6  per 
cent,  were  created  and  issued  accordingly  under  the 
seal  of  the  company.  By  these  debentures  the 
oompany  bound  itf  e^f  to  pay  itbe  principal  moneys 
and  interest  secured  by  them,  and  the  company  as 
beneficial  owner  charged  with  such  payments  *'  its 
undertaking  and  its  property  whatsoever  and  where- 
sover,  both  present  and  fature,  including  its  un- 
called capital  for  the  time  being."  At  the  time  these 
debentures  were  issued  £4  58.  per  share  had  been 
called  up.  There  remained  to  be  called  up  £5  Ids. 
per  share,  of  which,  however,  £5  could  only  be 
called  up  on  the  winding  up  of  the  company. 

On  the  8th  of  August,  1896,  an  action  was  brought 
against  the  company  by  a  debenture-holder,  suing 
on  behalf  of  himself  ana  all  other  debenture-holders, 
and  on  the  12th  of  August  he  obtained  judgment  in 
the  form  usual  in  such  actions,  and  a  receiver  was 
appointed.  On  the  same  date  the  company  was 
ordered  to  be  wound  up  and  a  liquidator  was 
appointed.  By  this  time  158.  of  the  £5  15s.  before 
r^erred  to  as  uncalled  up  when  the  debentures  were 
issued  had  been  called  up  by  the  directors ;  so  that 
on  the  12th  of  August,  1896,  when  the  winding-up 
order  was  made,  £5  per  share  had  been  called  up  by 
the  directors,  and  £5  more — f.e.,  the  reserve  capital  — 
ooly  remained  to  be  called  up  for  the  purposes  of 
the  company  being  wouod  up.  The  liquidator  had 
called  on  the  oontributories  for  payment  of  this  £5 
per  share.  The  assets  of  the  company,  including  the 
reserve  capital  called  up  by  the  liquidator,  would  not 
be  sufficient  to  pay  the  costs  of  the  winding-up  and 
the  creditors  of  the  company.  The  question  therefore 
arose  whether  the  debentures  created  a  valid  first 
charge  on  the  reserve  capital  so  as  to  entitle  the 
holders  of  them  to  payment  out  of  that  fund  in 
priority  to  the  other  creditors  and  to  the  costs  of 
the  windiag-up. 

In  NovembOT,  1897,  the  plaintiff  in  the  debenture- 
holders'  action  applied  by  summons  that  this  question 
might  be  determined,  and  Wright,  J.,  determined  it 
ifgdinst  the  plaintiff,  holding  that  the  company  had 
1  o  power  to  create  any  cluirge  on  that  portion  of  its 
capital  which,  by  the  Companies  Act,  1879,  could  only 
be  called  up  *'in  the  event  of  and  for  the  purposes 
uf  the  compuiy  beinsr  wouod  up." 

The  plaintiff  appeued. 

Swinfen  Eady,  Q.C.,  and  R,  F,  Norton,  for  the 
appelluit,  argued  that  tho  company  was  in  procesR 
of  btiog  wound  up  and  that  the  call  was  required 
for  the  winding  up. 

They  roforred  t  j  In  re  PyU   WofU,  38  W.  E.  674,  , 
44  Gt.  B.  534 ;  Tn  rt  Phcenix  Deuwner  SM  Oo.^  24  |^ 


W.  E.  19;  Newton  v.  Deibenture-hclderB,  <fec,  ofAitglih 
Australian  Investment  Co.,  43  W.  E.  401,  [1895]  L 
0.  244. 

[LiNDLKT,  M.E.— Cotton,  li. J.,  said  that  oapitsi 
did  include  capital  called  up  after  the  winding  up.] 

Farwell,  Q.G,,  and  George  Henderson,  for  the  »- 
spondenf ,  the  official  receiver  and  liquidator,  refened 
to  In  re  David  Lloyd  A  Co.,  Lloyd  v.  David  Lloyd  S 
Co.,  25  W.  E.  872.  6  Ch.  D.  339 ;  In  re  Henry  Pound, 
Son,  &  Hutchins,  38  W.  E.  18,  42  Ch.  D.  402. 

Eady,  Q.C.,  in  reply. — Directors  may  validly  ereste    | 
a  charge  on  capital  which  they  have  no  power  to 
call  up.    There  is  nothing  in  the  Companiei  Act  to 
say  that  this  reserve  capital  cannot  be  charged.  i 

He  referred  to  Welton  v.  Saffery,  45  W.  fi.  SOS, 
[1897]  A.  C.  299 ;  In  re  Portsmouth  Tramwaw  Cb.,    i 
40W.  E.  553,  [1892]   2   Ch.   362;    Moor  v.  ingfe-    I 
Italian  Bank,   27  W.    E.  652,  10  Ch.  D.  681;  and 
Lock  V.    Queensland   Investment  and   Land  Morigagt 
Go.  {Limited),  45  W.  E  65,  [1896]  A.  C.  461. 

Cur,  adv.  vuU. 

April  1.— LiNDLBY,  M.E.,  stated  the  facts  as  abon 
set  out,  and  continued :  The  contention  on  the  psit 
of  the  appellant  is  that  a  limited  company  can  wdly 
charge  its  uncalled  capital  if  autiiorised  so  to  do  bj 
its  memorandum  of  association  or  by  its  articles;  and 
that  the  capital  or  money  which,  under  the  Act  of 
1879,  can  only  be  called  up  in  the  event  of  and  for 
the  purposes  of  the  company  being  wound  ud  is  ptrt 
of  the  capital  of  the  company  in  the  full  ana  proper 
sense  of  that  word ;  and  that,  there  being  no  pro- 
hibition against  creating  charges  upon  it,  the  power 
to  create  such  charges  necessarily  follows.  Thii 
argument  is  based  on  In  re  Pyle  Works,  38  W.  E  674, 
44  Ch.  D.  534,  which  finally  settled  that  uncdOei 
capital  of  a  limited  company  governed  by  the  Com* 
panics  Act,  1862,  could  l^  validly  charged  in  f avoir 
of  particular  persons.  It  is  further  oontended  ^ 
the  payment  of  the  secured  debts  of  a  company  ii  is 
much  a  purpose  of  the  company  as  the  payment  of  iti 
other  debts;  that  there  is  no  necessary  implicatiot 
requiring  the  court  to  hold  reserve  capital  to  ba 
incapable  of  being  charged  witii  the  payment  of 
particular  debts ;  and  that  it  may  be  ruinous  to  a 
company  to  prevent  it  from  obtaining  relief  fm 
perhaps  temporary  pressure  by  raising  money  as 
the  security  of  its  most  valuable  asset.  Cogent  as  tiiii 
argument  is,  I  am  convinced  that  it  is  unsound,  sad 
that  to  yield  to  it  would  defeat  and  not  cany  oat 
the  purpose  with  which  the  Act  of  1879  was 
passed.  When  In  re  Pyle  Works  waa  decided,  I 
foresaw  that  the  decision  might  be  pressed  fortlwr 
than  I  was  prepared  to  go,  and  I  pointed  out  that* 
in  my  opinion,  it  did  not  authorize  mortga^ 
of  reserve  capital  formed  under  the  Aot  of  1879.  I 
adhere  to  that  view  now  that  I  have  carefollyn- 
oonsidered  it. 

In  order  properly  to  interpret  any  statuts  it  ii 
as  necessary  now  as  it  was  when  Xjord  Coke  »• 
ported  Heydon*s  case,  3  Co.  7,  to  consider  hov  tbi 
law  stood  when  the  statute  to  be  oonstnied  vsl 
passed ;  what  the  mischief  was,  for  whioh  the  old  hw  \ 
did  not  provide ;  and  the  remedy  provided  bf  tba 
statute  to  cure  that  mischief.  The  CSompaoies  Ai^ 
1879,  was  passed  in  order  to  remedy  some  deleetoii 
the  law  relating  to  unlimited  companies,  and  wkiek 
defects,  although  long  known  to  lawyers,  staiM 
the  public  when  the  City  of  Glasgow  Bank  stoppii 
payment  in  1878.  The  members  of  nnlimited  oo«* 
panics  were  in  this  position.  First,  they  wwsBiklt  ; 
to  calls  on  their  shares  to  their  Bominal  aaMyaala 
This  WM  the  only  liabilitj  whioh  ooold  be  miontd 
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by  the  oompany  or  by  its  directors  whilst  the  oompany 
was  carrying  on  business.  This  liability,  but  no 
liability  beyond,  was  an  asset  of  the  company  with 
which  the  company  could  deal.  But,  secondly,  in* 
addition  to  this  limited  liability  the  members  were 
under  an  unlimited  liability  to  the  creditors  of  the 
company ;  and  this  unlimited  liability  could  be 
enforced  by  creditors,  although  it  was  not  an 
asset  of  the  company  which  the  company  or  its 
directors  could  charge,  alien,  or  dispose  of,  in  any 
way  whatever  to  the  prejudice  of  any  creditor. 
What  was  wanted  was  power  to  form  a  company  with 
a  reserve  capital  which  should  be  limited  in  amount, 
which  should  be  available  for  creditors  in  the  event 
of  a  winding  up,  and  which  should  not  be  under  the 
control  of  the  directors  any  mpre  than  the  funds  were 
which  the  creditors  could  obtain,  but  the  directors 
oonld  not,  under  the  old  law.  This  amendment 
in  the  law  was  made  by  the  Act  of  1879.  It 
appears  to  me  plain  that  section  6  was  framed  with  a 
donble  object — viz.,  first,  to  preserve  for  the  general 
creditors  of  the  company  the  funds  which  the 
members  were  liable  to  pay,  but  which  the  directors 
oonld  not  call  up;  and,  secondly,  to  enable  the 
members  to  limit  tiie  amount  of  their  liability  on  a 
winding  up  to  pay  the  creditors  more  than  the 
amount  preserved  for  them. 

Now,  if  the  appellant's  oontention  is  right  the 
first  of  these  objects  will  be  entirely  defeated, 
although  there  is  not  a  sign  of  any  intention  on 
the  part  of  the  Legislature  to  efiPect  so  great  a 
chanse  in  the  law,  and  althouc^h  such  change  a 
would  or  might  be  ruinous  to  the  great  body  of 
a  company's  creditors  and  be  destructive  of  the 
credit  which  the  preservation  intact  of  reserve  capital 
gives  to  those  companies  which  avail  themselves 
of  the  Act  of  1879.  To  efiPect  such  a  change  in  the 
law  applicable  to  unlimited  companies  which  avail 
themselves  of  the  Act  of  1879  some  provision  is 
wanted  to  confer  on  companies  carrying  on  business 
power  to  deal  with  what  the  members  are  only  liable 
to  pay  when  the  winding  up  takes  place.  Such  a 
power  would  be  a  complete  novelty,  and  cannot  be 
inferred  from  the  absence  of  any  words  prohibiting  it. 

I  have  dwelt  on  the  effect  of  the  Act  of  1879  on 
unlimited  ooinpanies,  which  take  the  boiefit  of  it 
because  the  effect  on  them  and  the  effect  on  limited 
companies  are  to  be  gathered  from  the  use  of  exaoUy 
similar  language.  It  was  obviously  desirable  to 
enable  companies  originally  formed  and  registered  as 
limited  oompanies  to  have  reserve  capitals  and  not  to 
confine  that  advantage  to  unlimited  companies 
ngtstering  themselves  as  limited  companies.  The 
object  of  the  last  part  of  the  section  is  exactly  the 
same  as  the  object  of  the  first  part.  Both  classes  of 
companies  are  put  on  the  same  footing  so  far  as 
reserve  capital  is  concerned.  The  prohibition  against 
calling  up  the  reserve  capital  in  the  case  of  limited 
companies  is  inserted  for  prrcisely  the  same  purpose 
as  in  the  case  of  unlimited  companies — viz.,  to  pre- 
serve such  capital  for  the  general  purposes  of  the 
oompany  when  wound  up.  To  interpret  the  section 
eo  as  tu  enable  a  company  to  defeat  this  object  by 
pledging  or  otherwise  disposing  of  its  reserve  capital 
jfl,  in  my  opinion,  entirely  to  miss  the  real  meaning 
of  the  Legislature  as  expressed  in  the  language  it  has 
used.  Neither  the  Act  of  1879  nor  the  other  Gom- 
paiiies  Acts  give  a  company  power  to  dispose  of 
assets  which  cannot  come  into  existence  until  it  is 
wound  up.  To  hand  over  the  resf^rve  o^ipital  or  any 
part  of  it  when  called  up  to  a  prior  amngnee,  or  to  a 
mortgagee  who  has  no  daim  against  the  assets  until 
lie  has  realized  or  given  up  his  security,  is  not  to 
•pply  the  rowrvo  capital  for  the  purposes  of  the  com- 
pany being  wound  up  within  the  true  meaning  of 


that  expression  as  used  in  section  6,  but  to  prevent 
such  application.  This  was  the  view  of  Wright,  J., 
and  it  is  mine  also.  With  respect  to  the  case  of 
Newton  v.  Dehenture-holdera,  <fcc.,  of  Anglo- Australian 
Investment  Co.,  43  W.  B.  401,  [1895]  A.  C.  244,  on 
which  counsel  for  the  appellant  so  much  relied,  I 
need  only  observe  that  it  was  not  a  decision  on  the 
Act  of  1879,  but  a  decision  on  an  article  of  association, 
so  worded  as  not  to  preserve,  nor  indeed  to  show  any 
intention  to  preserve,  the  reserve  capital  for  the 
benefit  of  the  general  creditors  in  the  event  of  liqui- 
dation. I  cannot  regard  that  case  as  an  authority 
against  the  view  which  I  take  of  the  Act  of  1879.  The 
appeal  must  be  dismissed  with  costs. 

BiOBY,  L.J. — I  am  of  the  same  opinion  and  for 
the  same  reasons,  and  do  not  add  any&ing. 

Vatjohan  Wii;liam8,  L. J.— -I  agree,  but  I  prefer 
to  express  my  own  reasons.  The  question  in  this 
case  is  whether  capital  rendered  incapable  by  the  Act 
of  1879  of  being  called  up  except  m  the  event  and 
for  the  purposes  of  a  winding  up  can  be  mortgaged 
by  the  Sectors.  It  is  not  an  essential  characteristic 
of  capital  of  companies  formed  under  the  Companies 
Act,  1862,  that  it  should  be  capable  of  being  mort- 
gaged by  the  company.  All  that  was  decided  in  In 
re  Pyle  Works  was  that  there  being  in  the  articles  of 
that  company  a  power  of  mortgage  wide  enough  to 
include  uncalled  capital  there  was  nothing  in  the 
nature  of  uncalled  capital  as  constituted  by  the 
Oompanies  Act,  1862,  to  prohibit,  either  by  express 
woTQA  or  by  necessary  implication,  the  mortgaiging 
of  such  capital,  and  that  the  article  therefore  was 
operative,  and  not  uUra  vires.  The  question  there- 
fore in  this  case  is  not  whether  capital  rendered 
incapable  of  being  called  up  by  the  Act  of  1879  is 
capital  within  the  meaning  of  the  Companies  Act, 
1862,  but  whether,  being  such  capital,  there  is  any- 
thing in  the  Act  of  1879  which  expressly,  or  by 
necessary  implication,  renders  such  capital  incapable 
of  being  mortgaged.  This  question  depends  on  the 
true  construction  of  the  words  of  the  Act.  [His 
lordship  read  section  4  of  the  Act  of  1879,  and  con- 
tinued Q  It  will  be  observed  that  this  section, 
excepting  in  so  far  as  it  provides  that  the  registra- 
tion of  an  unlimited  company  as  a  limited  company 
in  pursuance  of  this  Act  snail  not  affect  or  prejudice 
any  debts  or  liabilitied  incurred  prior  to  registration, 
does  not  impose  any  condition  of  registration.  [His 
lordship  read  section  5,  and  continued :]  The  first 
three  paragraphs  of  this  section  relate  solely  to 
unlimited  companies  registering  as  limited  companies. 
The  first  paragraph  provides  that  the  unlimited 
company  may  by  the  resolution  assenting  to  regis- 
tration increase  the  nominal  amount  of  its  capital  by 
increasing  the  nominal  amount  of  each  of  its  shares ; 
and  the  second  paragraph  provides  that  no  part  of 
such  increased  capital  shall  be  capable  of  being  called 
up,  except  in  the  event  of  and  for  the  purposes  of  the 
company  being  wound  up;  the  third  paragraph 
provides  that  in  cases  where  no  such  increase  of 
nominal  capital  may  be  resolved  upon,  an  unlimited 
company  by  the  resolution  assenting  to  registration 
as  a  limited  company  may  provide  that  a  portion  of 
its  uncalled  capital  shall  not  be  capable  of  being 
called  up  except  in  the  event  of  and  for  the  purpose 
of  the  company  being  wound  up.  It  will  be  ooserved 
that  the  condition  in  paragraph  2  is  a  condition  of 
the  increase  of  capital,  and  not  a  condition  of  regis- 
tration as  a  Umited  company.  The  statutory  condi- 
tion is  of  course  irrevocable,  and  the  resolution  to  the 
same  effect  in  paragraph  3  seems  equally  irrevo- 
cable, as  being  a  coudition  of  the  constitution 
of  the  companv  as  a  limited  company.  If 
one     may     speculate    on    the    intention    ol     the 
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Legislature  in  creating  this  condition  of  the 
increase  of  its  nominal  capital  ofi  the  registration 
of  an  unlimited  company  as  a  Umited  company,  and 
in  empowering  the  unlimited  company  on  registration 
as  a  limited  company  to  provide  that  a  portion  of  its 
uncalled  capital  shall  be  subject  to  a  similar  condition 
to  that  contained  in  the  proviso,  it  would  seem  to  be 
that,  whereas  the  unlimited  company  while  it  existed 
as  such  afforded  to  its  creditors,  in  the  unlimited 
liability  of  its  members,  a  fund  for  the  satisfaction  of 
their  claims,  outside  and  beyond  the  nominal  amount 
of  its  capital  as  defined  by  the  nominal  amount  of 
each  of  its  shares,  which  fund  was  not  available  for 
the  company  in  the  conduct  of  its  business,  or  in  any 
way  at  the  disposal  of  the  company,  the  Legislature 
seems  to  have  intended  to  empower  the  company  as 
a  limited  company  to  appropriate  a  portion  of  its 
capital  to  the  creation  of  a  fund  which  should  be 
limited  to  the  same  purposes— viz.,  which,  while 
available  for  the  satisfaction  of  creditors,  should  not 
be  available  for  the  company  in  the  conduct  of  its 
business  or  in  any  way  at  the  disposed  of  the  com- 
pany. I  do  not  think,  however,  that  the  Legislature 
by  the  provisions  in  these  paragraphs  had  in  view  the 

Erotection  or  security  of  the  creditors.  If  the  Legis- 
bture  had  so  intended,  it  would  have  made  the 
appropriation  of  a  portion  of  the  capital  to  such  a 
purpose  a  condition  of  registration  under  this  Act.  I 
thii^  the  view  of  the  Legislature  was  to  enable  the 
company  on  registration  to  improve  its  credit,  by 
affording  to  its  creditors  to  a  limited  extent  a  security 
somewhat  of  the  character  which  the  company  whilst 
unlimited  afforded  to  them.  Now,  the  primary 
object  of  the  Act  of  1879  beiog  to  enable  an  unlimited 
company  to  convert  itself  into  a  limited  company, 
and  the  Legislature  having  thought  fit  to  enable  the 
unlimited  company  at  the  time  of  its  conversion  to 
maintain  or  improve  its  credit  by  the  appropriation 
of  a  portion  of  its  capital  as  a  reserve  of  this 
character,  the  Legislature  seems  to  mean  by  section 
o  to  extend  this  power  or  privilege  to  companies 
which  were  originally  registered  as  limited  companies 
under  the  Act  of  1662.  [His  lordship  read  the  fourth 
paragraph  of  the  section,  and  continued :]  It  will 
be  observed  that  the  final  words  of  this  paragraph 
give  a  statutory  effect  to  the  resolution  when 
passed.  The  effect  of  this  would  seem  to  be  to  make 
the  resolution  irrevocable.  Apart  from  tbis  section  I 
doubt  whether  a  resolution  providing  that  a  portiou 
of  the  capital  of  a  limited  company  should  not  be 
capable  of  being  called  up  except  in  the  event  of  and 
for  the  purposes  of  the  company  being  wound  up 
could  have  been  effectively  passed  by  the  company, 
even  in  the  shape  of  a  resolution  altering  the  articles, 
unless  the  memorandum  of  association  in  general  or 
specific  terms  authorized  the  passing  of  such  a 
resolution;  but  I  gather  from  the  observations  of 
Lord  Herschellin  Inre  The  Ooregum  Gold  Mining  Co.  of 
India  v.  Eoper,  41  W.  B.  90,  [1892]  A.  C.  125,  that 
such  a  resolution  might  validly  be  passed  if  author- 
ized generally  or  sp^ifically  by  the  memorandum  of 
association.  It  may  be  that  such  a  resolution  passed 
independently  of  the  memorandum  of  association  and 
independently  of  the  statute  would  have  been 
revocable  except  so  far  as  acted  on,  and  would  have 
merely  limited  the  control  of  the  company  over  this 
portion  of  the  capital  in  respect  of  calls,  and  would 
have  left  the  power  of  mortgaging  uutouched ;  but 
the  effect  of  a  resolution  passed  under  the  memo- 
randum of  association  or  the  statute  is  certainly  to 
render  the  resolution  irrevocable.  Now,  supposing 
such  a  clause  to  have  been  validly  introduced  mto  the 
memorandum  of  association,  what  would  have  been 
the  effect  of  such  a  clause  in  the  memorandum  on  this 
portion  of  the  capital  ?    I  am  not  speaking  here  of 


its  effect  as  an  alteration  of  the  memorandum,  or  of  the 
constitution  of  the  company  authorised  by  ihii  Act, 
because  in  such  case  its  effect  would  undoubtedly,  to 
my  mind,  be  the  same  as  the  effect  of  the  ideotioBl 
resolution  authorized  in  this  section  if  passed  by  an 
unlimited  company  at  the  time  of  its  conversion  by 
this  Act  into  a  limited  company.  I  am  speaking  d 
its  effect  as  a  valid  clause  in  the  memoraadam  of 
association,  if  such  there  could  be,  independently  of 
some  statute  outside  the  Act  of  1862.  Would  not  the 
effect  of  such  a  clause  by  necessary  implication  be 
to  withdraw  the  portion  of  the  capital  of  the  oom-  I 
pany  affected  by  it  from  the  control  of  tbe  ; 
company  as  a  going  concern  and  to  convert 
it  into  a  fund  applicable  only  to  the  paymeDi 
of  debts  in  the  event  of  a  winding  up?  I 
think  it  would  have  this  effect  by  negativing  qui  thii 
portion  of  the  capital,  the  impUcation  of  a  power  to 
mortgage ;  just  as  Knight  Bruce  and  Turner,  LJJ., 
held  in  In  re  British  Provident  Life  and  Fire  AssumMe 
Society  Ex  parte  Stanley,  12  W.  E.  894,  4  De  G.  J. 
&  S.  407,  that  the  necessary  discretion  of  the  directon 
from  time  to  time  to  make  calls  negatived  the  impli- 
.cation  of  a  power  to  mortga^  or  assign  uncaUei 
capitel.  It  is  true  that  the  mferance  of  theLoidi 
Justices  must  be  taken  to  be  overruled  by  In  re  P^ 
Works,  but  the  principle  that  you  may  negative  sodi 
implication  by  an  intent  drawn  from  tbe  tamis 
of  the  memorandum  is  not  overruled.  I  agree 
with  the  contention  of  the  appellants  that  tbe 
payment  of  secured  creditors  is  a  purpose  of  the 
winding  up,  and  I  agree  that  this  portion  of  oapUil 
is  an  asset  of  the  company  which  has  to  be  collected 
by  the  liquidator ;  but  neither  of  these  propositioof 
seems  to  me  to  negative  the  appropriation  of  this 
portion  of  the  assets  to  the  exclusive  purpose  of  the 
payment  of  debts,  or,  at  all  events,  the  appropriatioa 
of  this  portion  of  the  assets  to  purposes  exolusivs  of 
sale  or  mortgage.  Ic  must  be  remembered  that  the 
Act  of  1862  contains  no  express  power  to  a  oompaoj 
to  sell  or  mortgage  the  whole  or  any  part  A  iti 
property,  and  that  you  must  look  at  the  memoran- 
dum  of  association  to  find  whether  there  is  by  ieir 
plicatiou  a  power  of  sale  or  mortgage  of  its  property, 
and  what  part  of  ite  property,  and  whether  there  ii 
any  prohibition,  express  or  implied,  contained  in  it 
prohibiting  sales  or  mortgages  of  the  whole  or  any 
part  of  its  property.  And  I  think  that  a  cUuse  in 
the  memorandum  negativing  the  power  to  call  up  a 
portion  of  the  capital  except  for  the  purpose  of 
winding  up  would  by  implication  negative  the  pom* 
of  the  company  to  sell  or  mortgage  such  portioo. 
At  all  events,  whatever  may  be  the  effect  of  a  reeola- 
tion  passed  independently  of  this  statute,  I  think 
that  a  statutory  resolution,  passed  nnder  secUon  5  of 
this  Act,  by  implication  negatives  the  implied  power 
to  mortgage  the  portion  of  capital  affdoted  by  it 
which  would  otherwise  be  inferred  in  respect  of  eveiy 
portion  of  the  capital  of  the  company,  and  renders 
invalid,  pro  tanto,  any  mortgaging  power  given  by 
the  articles.  I  wish  to  add  that  in  the  case  of  ^eirfea 
V.  Debenture-holders t  ikc^of  the  Anglo- AustralioMla^ 
vestment  Co,  the  articles  did  not  render  the  capital 
incapable  of  being  called  up  except  for  the  purpose  ol 
winding  up,  but  only  unless  a  special  resolutiun  wm 
passed  by  the  company  to  the  effect  that  the  fnid-iip 
capital  of  the  company  had  become  insofficiaot  is 
meet  its  liabilities,  and  that  it  was  therefore  neoesssiy 
to  call  up  the  balance  of  the  shares.  Those  artidst 
obviously  left  the  whole  capital  at  the  disposal  of  ths 
company. 

Appeal  dismissed. 

Solicitors,  Munns  &    Longdsn;    Mackrdl,  Ma^ 
Oodlee,  db  Qaineey, 
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From  Q,  B.  Div.         ) 
(A.  L.  Smith,  Ohitty,  and  }  March  29. 

Collins,  L.JJ.)  ) 

In  re  Gobtz,  Jonas,  &  Co.  (a.) 
Bankruptcy — Order  and  disposition — Debts  growing  due 
to  hankrupt  in  the  course  of  his  trade — Unaccepted 
hills  drawn  in  respect  thereof— Bankruptcy  Act,  1883 
(46  A  47  Vict.  c.  52).  «.  44,  sub-section  2  (m.) 

Merchants  in  England  sold  goods  to  customers  in 
Spain,  giving  them  six  months*  credit,  the  customers 
undertaking  to  accept  three  months*  bills  for  the  price 
at  the  expiration  of  three  months  from  the  date  of 
the  invoices.  The  English  merchants,  in  order  to  put 
themselves  in  funds,  drew  bills  upon  their  Spanish 
customers  at  six  months  from  the  date  of  the  invoices  for 
the  price  of  the  goods,  and  handed  these  bills  to  their 
bankers  in  London,  together  with  copies  of  the  invoices 
and  duplicate  bills  of  lading.  These  bills  were  not 
presented  for  acceptance.  Upon  receipt  of  these  docu- 
fnetUs  the  bankers  handed  their  acceptances  to  the  English 
VMrehants  at  three  months  for  a  sum  less  than  the 
invoice  price,  which  the  merchants  got  discounted.  Before 
the  Spanish  customers  had  paid  for  the  goods,  or  had 
aecejied  bills  for  the  price  thereof,  the  English  merchants 
became  bankrupt. 

Held,  that  the  debts  owing  by  the  Spanish  customers  to 
the  banJerupts  for  the  goods  supplied  were  debts  due  or 
growing  due  to  the  bankrupts  in  the  course  of  their  trade 
and  business,  and  were  in  the  order  or  disposition  of 
the  bankrupts  at  tJie  commencement  of  the  bankruptcy 
with  the  consent  of  the  bankers  within  the  meaning  of 
section  44,  sub-section  2  {Hi.),  of  the  Bankruptcy  Act, 
1883. 

Appeal  by  the  trustee  in  bankruptoy  of  Goetz, 
Jonas,  &  Co.  from  the  judgment  of  a  Divisional 
Gonrt  (Wright  and  Bruce,  JJ.)  reversing  an  order  of 
the  Manchester  County  Court  Judge. 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgments. 

E.  Sutton  and  F,  Mote,  for  the  trustee. 

J.  Lawson  Walton,  Q.G.,  and  Muir  Mackenzie,  for 
Armstrong  &  Co. 

Our.  adv.  vult. 

March  29. — A.  L.  Smith,  L.J.,  read  the  following 
judgment :  Upon  the  13th  of  May,  1896,  Messrs. 
Goetz,  Jonas,  &  Co.,  who  then  carried  on  the  busi- 
ness of  general  shippers  at  Manchester,  were  adjudi- 
cated bankrupts  upon  their  own  petition,  they 
having  called  their  creditors  together  upon  the  7th  of 
that  month.  At  this  date  certain  Spanish  customers 
to  whom  Messrs.  Goetz,  Jonas,  &  Co.  had  sold  and 
consigned  goods  were  indebted  to  them  in  sums 
amounting  in  all  to  £1,936,  which  sums  were  pay- 
able to  Gh)etz,  Jonas,  &  Co.  at  different  dates, 
according  to  the  times  at  which  the  respective  credits 
expired.  The  question  is  whether  these  debts  were 
upon  the  7th  of  May,  1896,  in  the  order  or  disposi- 
tion of  the  bankrupts  with  the  consent  of  the  true 
owners  thereof  within  the  meaning  of  section  44, 
sob-section  2  (iii.),  of  the  Bankruptcy  Act,  1883,  so  as 
to  be  divisible  amongst  the  creditors  of  the  bank- 
rupts, or  whether  they  belonged  to  Messrs.  Arm- 
strong &  Co.,  bankers  in  London,  who  had  financed 
the  bankrupts  as  hereinafter  mentioned.  The  course 
of  business  between  Messrs.  Goetz,  Jonas,  &  Co.  and 
their  Spanish  customers,  as  appears  from  the  evi- 
dence, was  this.  Messrs.  Goetz,  Jonas,  &  Co. 
purchased  goods  from  the  manufacturers  in  England 
and  then  sold    and  consigned    them    to,    amongst 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


others,  customers   in  Spain.    The  terms  of    credit 
were  as  follows:    The  Spanish  customers   had  six 
months'  credit  from  the  date  of  invoice,  and  for  the 
first  three  months  from  that  date  were  under  no 
obligation    to    accept    any    draft    for    the    goods 
purchased.     They  had  what  has  been  called  an  open 
credit  for  these  first  three  months,  though  if  they 
liked  they  might  remit  in  cash  during  that  period. 
It  is  said  that  they  sometimes  did  so.     Why,  I  do 
not  understand,  nor  has  the  learned  counsel  been 
able  to  explain  why  they  should  do  so,  but  such 
appears  on    occasions   to    have   been  done.    Upon 
the  expiration  of  the  first  three  months  from  the 
date  of  invoice  the  customers  were  bound  to  come 
under  acceptance  for  the  price  of  the  goods  purchased 
and  to  accept  the  draft  of  Messrs.   Goetz,  Jonas, 
&    Co.   upon     them    at     three    months.      Contem- 
poraneously   with   this   course  of  business  between 
Goetz,  Jonas,  &    Co.  and   their   Spanish    customers 
the    former    sought    financial    aid     from    Messrs. 
Armstrong  &  Co.,  who  are  bankers  in  Londoo,  the 
terms  agreed  upon  between  them  being  as  follows : 
Messrs.  Goetz,  Jonas,  &  Co.  drew  a  draft  upon  their 
Spanish  customers  at  six  months  from  date  of  invoice, 
and  then  handed  this  draft  to  Messrs.  Armstrong, 
together  with  a  copy  invoice  and   duplicate  bill  of 
lading.      Upon   receipt  of  this  draft  at  six  months 
Messrs.  Armstrong  handed  to  Messrs.  Goetz,  Jonas,  & 
Co.  their  acceptance  at  three  months  for  something 
less  than  the  invoice  price,  which  draft  Messrs.  Goetz, 
Jonas,  &  Co.  were  at  liberty  to  discount  and  thus 
place  themselves  in  funds.    When  three  months  from 
the  date  of  invoice  arrived,  Messrs.  Goetz,  Jonas,  & 
Co.  then   drew  a  bill  at  three  months    upon  their 
Spanish  customers  for  the  value  of  the  goods  sold  and 
consigned  to  them,  and  handed  it  to  Messrs.  Arm- 
strong for  them  to  get  it  accepted  by  the  Spanish 
customers,  who  returned  it  accepted  to  them,  and 
when    met    Messrs.    Armstrong  handed    back    the 
unaccepted  draft  at  six  months  to  Messrs.   Goetz, 
Jonas,  &  Co.,  its  function  having  then  been  exhausted. 
It  will  be  seen  that  during  the  first  three  months, 
whilst  the  six  months'  draft  was  running,  Messrs. 
Armstrong  could  not  call  upon  the  Spanish  customers 
to  accept  this  six  months'  draft,  nor  any  other  bill, 
and  th&  six  months'  draft  was  but  a  security  to  the 
bankers  for  the  due  performance  by  Messrs.  Goetz, 
Jonas,  &  Co.  of  their  engagement  with  them — ^that 
is,   at  the  termination  of  the  first  three  months  to 
draw  at  three  months  upon  their  Spanish  customers 
and  hand  the  bill  so  drawn  to  them  (the  bankers)  in 
order  that  they  might  get  it  accepted  by  the  Spanish 
customers    and    at    maturity  obtain    the    proceeds 
thereof.    At  the  date  of  the  bankruptcy  the  position 
of    Messrs.    Armstrong    &    Co.    was    this.      Their 
acceptances  which  they  had  given  to  Messrs  Goetz. 
Jonas,   &  Co.   had  been  discounted  by  them,  and 
Messrs.   Armstrong  &  Co.   were  either  under  cash 
advances  or  were  liable  upon  their  acceptances.   They 
held  the  six  months'  drafts  of  Messrs.  Goetz,  Jonas, 
&  Co.  unaccepted  by  and  unpresented  to  the  Spanish 
customers,  copy  invoices,  and  duplicate,  but  not  the 
original,  bills  of  lading.    It  appeared   that  in  the 
case  of  all  these  six  months'  bills,  except  two,  the 
three  months'  period  of  open  credit  had  not  expired 
at  the  commencement  of  the  bankruptcy. 

In  these  circumstances  the  question  arises,  were  the 
debts  owing  by  the  Spanish  customers  to  Goetz, 
Jonas,  &  Co.  at  the  date  of  the  bankruptcy  in  the 
order  or  disposition  of  the  bankrupts?  That  they 
were  *'  debts  due  or  growing  due  to  the  bankrupts  in 
the  course  of  their  trade  or  business  "  is  clear.  For 
these  debts  the  Spanish  customers  had  accepted  no 
bills  and  imquestionably  they  were  debts  for  which 
Messrs.  Goetz,  Jonas,  &  Co.  could  give  the  Spanish 
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customers  valid  discharges,  and  I  do  not  doubt  that 
thny  were  in  the  order  and  disposition  of  the  bank- 
rupts at  the  date  of  the  bankruptcy.  But  it  is  said 
that  although  this  might  be  so  they  were  not  debts 
in  the  order  or  disposition  of  the  bankrupts  in  their 
trade  and  .business  by  the  consent  and  permission 
of  the  true  owners  under  such  circumstances  that 
they  (the  bankrupts)  were  the  reputed  owners  thereof. 
It  is  not  suggested  that  the  bankers  fi;ave  notice  to 
the  debtors  of  the  assignment  of  the  debts  to  them  by 
means  of  the  six  months'  drafts  handed  as  they  were 
by  Messrs.  Qoetz,  Jonas,  &  Go.  to  them,  but  it  is 
said  tbat  this  was  not  necessary  because  these  six 
months'  drafts  were  negotiable  instruments  and 
consequently  no  notice  of  the  assignment  need  be 

given.  It  is  not  disputed  that  absence  of  notice  to  a 
ebtor  by  the  assignee  of  a  debt  leaves  a  debt  within 
the  order  and  disposition  and  reputed  ownership 
section  of  the  Bankruptcy  Act,  but  it  is  said  that  if 
the  assignment  of  the  debt  be  by  a  bill  of  exchange 
it  is  otherwise,  because  of  the  negotiabOity  of  the 
instrument.  If  the  six  months'  drafts  had  been 
accepted  before  bankruptcy  by  the  Spanish  debtors 
for  their  debts  owing  to  the  bajikrupts,  this  would  be 
so,  and,  as  it  appears  to  me,  the  reason  why  notice  of 
such  an  assignment  is  not  required  is  that  by  accept- 
ing the  bills  the  debtor  has  notice  of  the  assignment, 
and  what  is  more,  if  more  be  necessary,  he  has  agreed 
to  pay  the  debt  not  to  the  original  creditor,  but  to 
the  assignee— that  is,  to  the  holder  of  the  bill.  Cases 
have  been  cited  as  to  bills  accepted  by  the  debtor 
constituting  an  assignment  of  a  debt,  so  as  to  take 
the  case  out  of  the  order  and  disposition  section ;  but 
none  have  been  cited  to  show  that  an  unaccepted 
draft  without  notice  to  the  debtor  completes  an 
assignment  so  as  to  take  the  debt  of  such  debtor  out 
of  the  order  and  disposition  of  the  bankrupt.  Assign- 
ment coupled  with  notice  to  the  debtor  is  equivalent 
to  taking  possession  of  the  debt  by  an  assignee,  and 
thus  takes  the  debt  out  of  the  reputed  ownership 
section.  But  there  has  been  no  notice  to  the  debtors 
in  the  present  case. 

It  was  further  argued  for  the  bankers  that  the 
debts  owing  by  tbe  Spanish  customers  were  not  within 
the  reputed  ownership  section ;  because  reputation  of 
ownerbhip  may  be  excluded  by  a  well-known  custom 
of  trade,  such,  for  iustsnop,  as  in  a  wine  merchant's 
trade,  whereby  it  is  well  known  to  all,  that  wine  the 
property  of  another  is  constantly  left  with  the  wine 
merchant,  so  that  a  bankrupt  wine  merchant  in  such 
a  case  is  not  the  reputed  owner  of  the  wine  left  in  his 
possession :  Ex  parte  Watkins^  In  re  Gou&ton,  21  W.  B. 
530,  L  K,  8  Ch.  App.  520.  There  are  many  cases  based 
upon  notorious  customs  applicable  to  other  trades. 
It  is  argued  that  the  reputation  of  ownership  by  the 
bankrupts  of  the  debts  in  question  was  excluded  by 
a  custom  in  the  Spanish  trade.  Tbe  analogy  is 
certainly  ingenious,  if  not  far-fetched,  but  I  think 
Mr.  Sutton  for  the  trustee  pointed  out  one  fallacy 
lurking  in  the  suggestion,  which  is  a  sufficient  answer 
to  this  point.  In  the  case  put  the  custom  is  notorious 
to  all  the  world,  whereas  in  the  present  case  the 
custom  spoken  to  by  Praga  and  Strong  is  known 
only  to  tnose  who  deal  in  a  particular  market,  and 
it  appears  to  me  that  such  a  limited  custom  cannot 
affect  persons  who  know  nothing  of  the  custom,  and 
do  not  deal  in  the  particular  market.  There  is  no 
evidence  that  the  manufacturers,  who  sold  their  goods 
to  the  bankrupts,  and  who,  through  the  trustee  in 
bsnkmptcy,  are  now  seeking  to  get  the  £1,936  in 
question  to  part  pay  them  for  their  goods  sold  to  the 
bankrupts,  knew  to  what  part  of  the  world  or  to 
what  markets  the  bankrupts  were  about  to  consign 
the  goods,  or  that  they  were  going  to  Spain,  or  knew 
any&ing  whatever  of  the  jMurticolar  custom.    Th» 


Usual  course  of  retaining  the  biUs  of  lading  until  the 
drafts  of  the  sellers  are  accepted  by  the  parehuen 
has  not  been  followed  in  this  case  by  tbe  bankan. 
If  this  had  been  done,  all  would  have  gone  well,  bot 
as  it  was  not,  these  debts  were  in  tibe  order  tod 
disposition  of  the  bankrupts  on  the  7th  of  Msy, 
1896,  and  in  my  opinion  the  trustee's  title  is  sqmior 
to  that  of  the  bankers,  and  the  learned  county  court 
judge  was  right  when  he  so  held,  and  this  nypsal 
from  the  Queen's  Bench  Division  must  therelon  be 
allowed  with  costs  here  and  below. 

Chittt,  L.J. — The  debts  in  qneetion  were  debts 
due  or  growing  due  to  the  bankrupts  in  the  oooiie 
of  their  trade.    In  my  opinion  they  were  at  the  oobi> 
mencement  of    the   bankmptcv  in  their  order  tnd 
disposition  in  their  trade  by  uie  consent  and  per- 
mission of  Messrs.  Armstrong,  the  true  ownen  of 
the  debts,  under  such  circumstances  that  the  bsnk- 
rupts  were  the  reputed  owners  thereof;   and  cones- 
quently  the  debts  passed  to  the  tmstee  in  bankniplcy 
and  were  divisible  among   the   general   crediUn 
According  to  the  course  of  business  between  the  bsnk-  ; 
rupts  and  their  Spanish  customers,  the  lattor  wen  ! 
entitled  to  a  six  months'  credit  from  the  date  of  tbi  \ 
invoices  for  tbe  price  of  the  goods  bought  l^  tlisa  | 
from  the  bankrupts.     The  Spanish  customers  ten,  ! 
however,  to  have  been  at  liberty  to  pay  at  any  tiae  ; 
before  the  expiration  of  the  credit.     At  the  end  of  { 
the  first  three  months  but  not  before,  the  Spaoiib  | 
customers  came  under  an  obligation  to  aooepi  tbe 
bankrupts' drafts  on  them  for  the   prioe.    Tbsfint 
three  months*  period  has  conveniently  and  a{»pn- 
priately  been  termed  a  period  of  open  credit.    Tba 
bankrupts,  who  carried  on  business  at  MiwcheitBr, 
being  in  want  of  funds,  applied  to  Messrs.  Anu^  roo^ 
bankers  in  London,  for  assistance,  and  obtaiueditos 
the  security  of   the    debts   owing  by    the   Spsnib 
customers.    The  debta  in  question  were  at  tne  ooo- 
menoement  of  the  buikruptcy  debts  owing  by  Un 
Spanish  customers  for  which  they  had  not  given  w 
been  asked  to  give  their  acceptances.    No  noiioe  bad 
been  given  to  the  Spanish  customers  of  the  fqoitibii 
title  of  Messrs.  Armstrong  to  the  debts.    TbeoM 
thus  far  is  simple  and  clear, 

But  reliance  is  placed  by  Messrs.  Annstraog  ot 
the  arrangements  which  had  been  oome  to  betuMS 
them  and  the  bankrupts.  The  short  effect  o(  tbesi 
arrangements  was  as  follows.  The  bankrapti  bai 
drawn  six  months  bills  on  the  Spanish  customen^ 
and  had  deposited  them  with  Messrs.  Armstrong  si 
security  for  bills  for  lesser  amounts  which  Mesn> 
Armstrong  had  accepted  to  enable  the  banknqns  te 
raise  money  on  them  in  their  own  locality,  whiek 
they  had  done.  These  six  months'  bills  were  in  tbe 
hands  of  Meisn.  Armstrong  at  the  oommflnosmeBt^ 
the  bankruptcy.  I  understand  that  they  had  n^ 
negotiated  any  of  them ;  it  is  immateriu  wbeAhr 
they  had  or  had  not.  These  six  months'  b£Ue  w«i« 
equal  in  amount  to  the  debts  in  question.  Kone  d 
these  bills  had  bven  presented  to  the  Spanisb  css- 
tomers  for  acceptance  before  the  commenoeaBettt  d 
the  bsnkmptcy ;  apparently  it  was  not  intandsd  tM 
they  should  be.  The  bankrupts  had  solemnly  nnde^ 
t»ken  to  hand  to  Messrs.  Armstrong  any  remittsM* 
which  might  come  to  their  hands  from  *their  Spssidi 
customers.  As  to  the  greater  part  of  tfaeee  at 
months'  bills,  the  three  months  open  credit  bad  Mt 
expired ;  as  to  some  it  had.  But  I  see  no  diffsfenBl 
between  the  bills  in  this  respect. 

Now,  the  argument  founded  on  these  facts  wae  W 
the  debts  were  represented  by  three  six  laaoM 
unaccepted  bills,  of  which  the  Spanish  costoaiai  bid 
no  notice;  and  it  was  contended  thatt  tiis  deM%* 
being  represented  by  these  bills,  passed  at  kv  If 
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tike  IbUb  to  the  holders  of  them.  The  argument  is 
involTed  and  difficult  to  follow.  The  answer  to  it  is 
ample  and  easy.  The  debts  owing  by  the  Spanish 
CQBtomers  had  not  passed  into  these  bills,  nor  were 
the  Spanish  debts  represented  by  them.  The  drawee 
of  a  bill  who  does  not  accept  is  not  liable  on  the 
iottnunent,  and  such  a  bill  of  itself  does  not  operate 
as  an  assignment  of  funds  in  the  hands  of  the  wtwer 
available  for  payment :  see  section  53  of  the  Bills  of 
Exchange  Act,  1882.  An  agreement  to  accept  a  bill 
does  not  run  with  the  draft  so  as  to  pass  any  right  of 
action  to  the  holder  for  the  time  l^ing.  The  bills 
were  good  bills  as  between  the  parties  to  them,  but 
tills  does  not  affect  the  question.  The  six  months' 
hills  were  sent  out  to  Spain  for  acceptance  after  the 
adjadioalion ;  most  of  them  were  accepted;  but  it 
was  then  too  late.  The  result  is  that  these  Spanish 
debts  were  still  owing  on  the  open  credit. 

Messrs.  Armstrong's  coimsel  then  argued  that  the 
debts  were  not  in  the  order  or  disposition  of  the 
hankrupts  under  such  circumstances  that  they  were 
the  reputed  owners  thereof.  They  rdied  on  the 
authority  of  such  cases  as  those  relating  to  wine 
merchants  and  others,  where  there  is  a  general  and 
notorious  custom  in  the  bankrupt's  trade  that  he 
should  hare  in  his  possession  goods  belonging  to  some 
other  person.  The  custom  relied  on  in  this  case  has 
already  been  sufficiently  described  by  the  Lord 
Justioe.  It  was  a  custom  or  practice,  such  as  it  was, 
confined  to  the  limited  area  of  persons  engaged  in 
Spanish  trade;  it  was  not  a  notorious  custom  well 
known  among  traders  in  generaL  It  is  not  shown 
that  it  was  known  in  Mancnester  or  by  the  manufac- 
turers or  merchants  who  supplied  the  bankrupts  with 
the  goods  which  they  afterwards  exported  to  Spain. 
A  custom  not  to  give  notice  to  the  debtor  of  an 
assignment  would,  in  my  opinion,  be  bad,  and  it 
would  not  avail  to  take  a  case  out  of  section  44  of  the 
Bankruptcy  Act,  1883. 

For  these  reasons  I  think  that  the  order  of  the 
county  court  judge  was  right,  and  that  the  appeal 
ought  to  be  allowed. 

CoLLurs,  Ij.J.,  concurred. 

Appeal  aUowed. 

Solicitor  for  the  appellant,  B.  Page. 

Sulicitors  for  the  respondents,  H.  Clarkson  A  Sons, 
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From  Q.  B.  Div.  1 

(A.  L.  Smith  and  Collins,  L.JJ.)  j 

Bbg.  v.  Leigh  Bubal  Distbiot  Coxtnoil.  (a.) 

Local  govemmefU — Bate — Special  expenses  under  Public 
EeaUh  Act^Judgment  debt  due  from  load  authority 
— BiBtroepwtive  rate — Mandamus  to  levy  raie^Puhlic 
HeaUh  Act,  1875  (38  <fe  39  Vid.  c.  66),  s.  230. 

In  1893  the  T,  Cowncil  agreed  to  supply  the  Z. 
Rural  Council  with  water  on  certain  terms.  In  May, 
1895,  the  T,  Council  demanded  of  the  L,  Council 
payment  of  £92  for  water  Bwpplied  in  excess  of  the 
minimum  quantity.  The  L.  Council  complained  of  a 
hreach  of  contract  on  the  part  of  the  T,  Council^  and 
daimed  to  be  entitled  to  damages.  A  long  correspondence 
passed  between  the  two  councils,  and  in  March,  1897,  the 
T.  Council  commenced  an  tuiion  to  enforce  their  claim. 
The  L,  Council  delivered  a  counter-claim.  In  May, 
1897,  judgment  was  entered  by  consent  for  the  plaintiffs 
for  £©3.  In  October,  1897,  the  T,  Council  obtained  a 
rule  for  a  mandamus  to  the  L,  Council  to  levy  a  rate 

(a.)  Reported  by  F.  G.  BlTGKKB,  Esq.,  Barrister- 
ot-Law. 


to  pay  the  judgment  debt  In  January,  1898,  the  rule 
was  made  absolute.  The  L,  Council  contended  that  they 
had  no  power  to  make  a  retrospective  rate. 

Held,  that,  inasmuch  as  the  debt  due  from  the  L, 
Council  was  not  ascertained  till  the  judgment,  and  the 
mandamus  was  obtained  within  the  rating  year,  the 
rate  which  was  ordered  was  not  retrospective. 

Held,  also,  that,  even  if  it  was  retrospective^  yet,  being 
not  a  poor  rate,  but  a  rate  for  special  expenses,  excuse 
might  be  shown  for  not  having  moved  for  a  mandamus 
earlier,  and  that  in  this  case  ample  excuse  had  been 
shotvn* 

Appeal  from  an  order  of  a  Divisional  Oonrt  (Day 
and  Lawrance,  JJ.)  making  absolute  a  rule  for  a  wnt 
of  mandamus. 

In  January,  1893,  an  agreement  was  entered  into 
between  the  Tyldesley  Urban  District  Council  and 
the  Leigh  Bural  District  Council,  whereby  the 
Tyldesley  District  Council  agreed  to  supply  the 
Leigh  District  Council  with  water  at  a  minimum 
rate  of  75,000  gallons  a  week  on  payment  of  £146  a 
year.  The  Lagh  District  CouncU  was  to  be  at 
Uberty  to  take  more  water  than  75,000  gallons  a 
week  on  paying  an  additional  sum  according  to  the 
amount  so  taken.  The  Tyldesley  District  Council 
was  to  supply  a  water  meter  and  keep  it  in  repair. 

In  acconianoe  with  this  agreement  a  supply  of 
water  was  provided  from  January,  1893,  till  the  6tii 
of  May,  1896.  It  was  then  discovered  that  the 
meter  was  out  of  order,  and  that  a  very  much  larger 
quantity  of  water  had  passed  through  the  meter  t£ui 
had  hma  registered.  The  Tyldesley  District  Council 
demanded  payment  of  £92  for  the  water  supplied  in 
excess  of  the  specified  minimum  quantity.  The 
Leigh  District  Council,  on  the  other  hand,  com- 
plained that  there  had  been  a  waste  of  water  by 
reason  of  a  leak  in  their  main,  and  that  they  had 
been  prevented  from  discovering  this  by  the  failure 
of  the  Tyldesley  District  Council  to  ke^  the  meter 
in  repair,  and  they  claimed  to  be  entitled  to  damages 
for  breach  by  the  Tyldesley  District  CounoQ  of  their 
contract  to  keep  the  meter  in  repair. 

A  long  correspondence  passed  between  the  two 
councils,  and  in  March,  1897,  the  Tyldeslev  District 
Council  commenced  an  action  c1  aiming  £92.  The 
Leigh  District  Council  delivered  a  counter-claim  for 
damages,  and  in  respect  of  this  counter-claim  the 
Tyldesley  District  Council  paid  a  sum  of  money  into 
court.  On  the  15th  of  May,  1897,  judgment  was 
entered  by  consent  for  the  plaintiflFs  for  £63  13s.  6d. 

On  the  25th  of  October,  1897,  the  jud^ent  debt 
not  having  been  paid,  the  Tyldesley  District  Coundl 
obtained  a  rule  nisi  for  a  mandamus  to  the  Leiffh 
District  Council  to  issue  precepts  to  the  overseers  for 
the  purpose  of  levying  a  rate  to  pay  the  judgment 
debt.  The  Leigh  District  Council  contended  uiat  it 
woidd  be  illegaTto  levy  a  rate  in  1897  for  the  pay- 
ment of  a  debt  incurred  in  May,  1895. 

On  the  18th  of  January,  1898,  the  Divisional  Court 
ordered  that  the  rule  shoiJd  be  made  absolute. 

Hie  Leigh  District  Council  appealed. 

Macmorran,  Q,C,,  and  TindcU  Atkinson,  for  the 
appdlants,  cited,  besides  the  cases  mentioned  in  the 
judgment,  Saul  v.  Wigton  Bural  Sanitary  Authority, 
35  W.  B.  252,  56  L.  T.  Bep.  438 ;  and  B^.  v.  Bother- 
ham  Local  Board,  6  W.  B.  248,  8  B.  &  B.  906. 

McCaU,  Q,C,,  and  Horridge,  for  the  respondents, 
cited  Earrison  v.  Stickney,  2  H.  L.  Oas.  108. 

A.  L.  Smith,  L.J.^The  question  in  this  case  is 
whether,  where  a  just  debt  is  due  from  a  rural 
distirict  council  whiou  has  no  funds,  and  the  district 
coundl  will  not  levy  a  rate  to  pay  the  debt,  a 
mandamus  must  be  moved  for  within  the  rating  year 
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or  otherwifle  the  creditor  must  go  without  his  debt. 
It  seems  to  me  that  there  would  be  something  wroug 
if  the  answer  to  that  question  must  be — Yes ;  and  I 
think  for  the  reasons  1  am  about  to  state  that  the 
answer  must  be — No. 

In  the  first  place,  when  w&s  this  debt  ascertained  ? 
When  was  it  due  from  the  Leiffh  CSouneil  to  the 
Tyldesley  Councdl  P  The  debt  of  £63,  the  balance  of 
the  claim  i^ter  setting  off  the  oounter- claim  as  ascer- 
tained by  tiie  judgment,  was  not  due  till  it  was 
ascertained  that  it  was  due — ^viz.,  on  the  15th  of  May, 
1897.  There  had  been  claims  and  counter-claims  and 
controversies  going  on,  but  the  amount  of  the  debt 
was  not  ascertained  till  judgment  was  given.  The 
Leigh  Ooundl  said  they  could  not  pay  the  judgment 
debt  because  they  had  no  assets,  and  they  refused  to 
levy  a  rate.  The  Tyldesley  Council  thereupon 
obtained  a  rule  nisi  for  a  mandamtia  calling  upon  the 
Leigh  Council  to  levy  a  rate,  and  that  rule  has  been 
made  absolute.  The  Leigh  Council  appeal,  and  the 
ground  of  their  appeal  ia  that  under  the  circumstances 
of  this  case  a  mandamtM  cannot  be  directed  to  them 
to  levy  a  rate,  because  such  a  rate  would  be  retro-' 
spective,  the  debt  having  become  due,  as  they  allege, 
in  May,  1895.  But  the  debt  was  not  ascertained  till 
the  judgment  was  given  in  May,  1897,  and  it  seems 
to  me  that  the  Tyldesley  Council  were  well  within 
the  rating  year  when  in  October,  1897,  they  obtained 
ihe  rule  which  was  made  absolute  in  January,  1898. 
rhere  is  nothing  retrospective  in  that,  and  these 
facts  seem  to  me  to  decide  the  case. 

We  have  been  pressed  by  the  appellants  with 
authorities  showing  that  retrospective  rates  are  not 
allowed.  But  first  they  argued  that  section  210  of 
tiie  Public  Health  Act,  1875,  does  not  apply  to  this 
case.  In  that  I  think  they  are  right,  for  that  section; 
which  allows  a  rate  to  be  made  retrospectively  for  the 
payment  of  expenses  incurred  not  more  than  six 
months  before  the  making  of  the  rate,  by  its  term^ 
only  applies  to  urban  authorities.  They  said  that  the 
sections  to  be  considered  in  this  case  are  sections  229 
and  230.  Section  229  says  that  the  expenses  incurred 
by  a  rural  authority  in  the  execution  of  the  Act  shall 
be  divided  into  general  expenses  and  special  expenses. 
In  the  latter  are  included  the  expenses  of  providing  a 
supply  of  water.  Then  section  230  says  that  a 
separate  rate  under  this  section  shall  as  respects  the 
powers  of  the  overseers  in  relation  to  making,  assess- 
ing, and  leyying  such  rate,  and  as  respects  the 
ap2>eal  against  such  rate,  and  all  other  incidents 
thereof,  except  the  purposes  to  which  it  is  applicable, 
and  except  the  allowance  of  justices,  which  shall  not 
be  required,  be  subject  to  the  same  provisions  a? 
apply  in  law  to  a  rate  levied  for  the  relief  of  the  poor. 
Thctippellants  say  it  is  settled  law  that  rates  for  the 
relief  of  the  poor  must  be  levied  within  the  rating 
year.  No  doubt  there  is  a  good  deal  of  authority  to 
that  effect,  and  there  is  good  sense  in  it,  because  what 
is  required  for  the  reliez  of  the  poor  can  be  known 
beforehand,  and  can  easily  be  provided  for.  Bat  when 
we  come  to  questions  like  this  with  regard  to  special 
expenses,  the  amount  of  which  cannot  be  foreseen, 
and  upon  which  claims  and  coimter-claims  are  made,  I 
doubt  very  much  whether  that  section  binds  down  a 
local  authority  hard  and  fast  to  the  rule  as  to  retro- 
moective  rates  which  does  apply  to  a  rate  made  for 
the  relief  of  the  poor.  I  am  of  opinion,  on  reading  the 
cases  which  have  been  cited,  especially  Worthington  v. 
HuUon,  14  W.  B.  632,  L.  E.  1  Q.  B.  63,  that  there  is 
no  absolute  rule  of  law  that  a  rate  for  special  expenses 
must  be  levied  within  the  rating  year. 

It  is  true  that  Watson,  B.,  in  WaddingUm  v. 
Ouardiam  of  the  City  of  London  Union,  7  W.  B.  93, 
£.'  B.  &  E.  370,  at  p.  405,  said  this:  **lt  was  said 
that  upon  a  judgment  being  obtained  against  the 


guardians  the  Court  of  Queen's  Bench  would  hj 
mandamus  compel  the  making  of  a  rate  to  pay  it 
We  apprehend  this  is  not  so.  The  party  obtsinm^ 
the  judgment  would  be  left  to  the  ordinary  execa- 
tions,  and,  if  we  are  right  in  our  view,  the  Court  of 
Queen's  Bench  has  no  power  to  do  so.  It  has  no 
power  to  order  the  making  of  an  illegal  rate."  He 
was  dealing  there,  however,  with  the  poor  rate  pore 
and  simple — in  that  passage  undoubt'jdly — and  in  tbe 
view  that  I  am  taking  the  present  case  is  clearly  not 
affected  by  hifl  decision ;  and  I  cannot  think  that,  if 
the  Exchequer  Chamber  had  been  dealing  with  the 
case  of  special  expenses  and  not  with  a  poor  nte 
pure  and  simple,  such  a  passage  would  have  been 
found  in  the  judgment  in  that  case. 

The  case  of  Burland  v.  Hull  Local  Board  of  HeaUk, 
11  W.  R.  33,  3  B.  &  S.  271,  was  also  cited.  Bat  thit 
case  was  commented  on  in  Worthington  y.  HuUtm^ 
where  the  judges  said:  '*  All  that  was  neoetsaiyior 
the  decision  of  Burland'a  case,  and  all  that  csn  be 
considered  as  really  decided  by  it  was,  that  aplai&tifl 
could  not  claim  as  of  right  a  mandamus  to  enfonet 
judgment  where  there  was  great  and  unexonsed  deUj 
in  commencing  the  original  action." 

It  seems  to  me  that  the  court  in  that  case  did  not 
think  that  there  was  a  hard  and  fast  rule  as  rogsnii 
the  non-grantine  of  a  mandamus,  that  the  man£mni 
must  be  moved  for  within  the  rating  year,  bat  thtt 
they  thought  that  excuses  might  be  made  for  not 
moving  for  a  mandamus  within  that  time.  I  am  of 
opinion  that  in  this  case  there  was  ample  ezcue 
shewn  for  not  moving  before  the  debt  was  avoertviBfd 
by  the  judgment,  and  I  think  tiiat  the  appeal  iiak. 

Collins,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Bobbins,  Billing,  A  ' «., 
for  Marshy  Son,  &  Calvert,  Leigh. 

Solicitor  for  the  respondents,  C.  W.  Saffdl  for 
W»  Holland  Owen,  Liverpool. 


From  Q.  B.  Div.  i  «  ,     tu,   55. 

(Lindley  M.R    and  Bigby aiid  ^^\t^ 

Vaughan  Williams,  L.JJ.)     J  *»^*-»  *. 

Paget  v.  Pagbt.  (a.) 

Married  woman  —  Separate  property  —  Benwval  sf 
restraint  on  anticipation  —  Charge  for  paymetU  rf 
husband's  debts — Wi/e*s  right  to  indemnity — Ooneg^ 
ancing  and  Law  of  Property  Ad,  1881  (44  «ft  45  Fkt 
c.  41),  3.  39. 

If  a  married  woman  raises  money  for  payment  t/ker 
husband's  debts  by  means  of  a  charge  upon  her  separA 
property,  the  presumption  in  equity  ordinarily  it  titi 
her  husband  becomes  bound  to  indemnify  her ;  bd  tUt 
is  merely  an  inference  of  fact,  and  may  be  exdviti, 
without  express  waiver  of  her  right,  by  the  cireumdnem 
of  the  particular  case. 

Effect  of  orders  creating  such  a  cliarge  upon  propsf^ 
sulifect  to  a  restraint  on  anticipation,  and  not  retertiaf 
any  right  to  iiidemnity,  considered. 

Where  the  money  was  raided  for  the  purpose  0/  jw»» 
viding  means  for  both  husband  and  wife,  who  were  lixi9§ 
together  in  an  expensive  style,  and  of  averting  the  ka^k' 
ruptcy  of  the  husband,  which  would  have  servmdf 
affected  the  social  j)osition  of  both, 

Held,  on  the  whole  facts  of  the  case,  thai  no  frwta^ 
tion  arose  of  a  right  to  be  indemnified. 

(6. )  Beported  by  R.  C.  Macksnzib,  Esq.,  Bsrnrter^ 
at-Law. 
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Decmon  o/Eekewioh,  J.  (ante,;>.  232,  [1898]  1  Ch. 
47),  affirmed. 

Appeal  from  a  decision  of  Kekewioh,  J.  (reported 
ante^  p.  232,  where  such  facts  as  do  not  appear  from 
the  jodgment  of  the  Ck>art  of  Appeal  are  sufficiently 
stated). 

Benshaw,  Q,C.,  and  A.  d  B.  TerreU,  for  Mrs.  Paget, 
who  appealed,  dted  Huntingdon  t.  Huntingdon,  2 
Wh.  &  Tu.  L.  C,  6ihed.,  1147;  Aguilar  v.  Aguilar, 
5  Madd.  414 ;  Hudson  t.  Carmichael,  2  W.  B.  503, 
Kay  613;  Ferguson  v.  Gibson,  L.  B.  14  Eq.  379,  21 
W.  B.  Dig.  6 ;  Caton  ▼.  Bideout,  1  Mac.  &  G.  699 ; 
In  re  Pollard's  Settlement,  44  W.  B.  474,  [1896]  1  Ch. 
901  (affirmed  45  W.  B.  18,  [1896]  2  Ch.  552) ;  Bc^ot 
T.  Oughton,  1  P.  Wms.  347 ;  and  the  Conveyancing 
Act,  1881,  s.  39. 

CozenS'Hardy,  Q.O.,  and  John  Henderson  (Warring- 
ton, Q.C.,  with  them),  for  the  defendant  Mr.  Paget. — 
The  matter  is  fully  discussed  in  Clinton  v.  Hooper,  1 
Yes.  jun.  173,  3  Bro.  C.  C.  200.  There  is  nothing  in 
the  relation  of  husband  and  wife  to  support  the 
plaintiff's  daim.  Huntingdon  y.  Huntingdon  and 
similar  cases  should  not  be  extended.  This  is  a  stale 
demand. 

They  also  cited  Qray  y.  Dowman,  6  W.  B.  571. 

Benshawi  Q.O.,  replied. 

[Vatjqhah  WILLIAM8,  L.J.,  referred  to  Lewis  ▼. 
Nangle,  Amb.  150.] 

Cur,  adv,  vuU. 

March  24. — Lindisy,  M.B.,  read  the  judgment  of 
the  court  as  foUows:  This  is  an  appeal  by  the 
plmintiff,  Mrs.  Paget,  against  a  judgment  of  Keke- 
wioh,  J.,  dismissing  an  action  brought  by  her  against 
the  defendant,  her  husband.  The  object  of  the 
action  was  to  obtain  a  declaration  that  the  plaintiff's 
husband  was  liable  to  indemnify  her  against  two 
charges  for  £23,000  and  £22,000  created  by  her  on 
her  separate  property  for  the  payment  of  his  debts. 
The  case  is  reported  in  [1898]  1  Ch.  47.  The 
material  facts  are  there  set  out,  and  it  is  unnecessary 
to  repeat  them  at  length  here.  It  is  sufficient  to 
state  that  Mr.  and  Mrs.  Paget  were  manried  in 
January,  1877.  The  husband  was  entitled  to  some 
reversionary  property.  His  interest  in  this  property 
was  settled  on  the  marriage,  but  this  property 
produced  no  income  to  him.  l^e  wife  was  a  lady  of 
fortune,  and  the  bulk  of  her  property  was  settled  on 
her  for  her  life  for  her  separate  use  without  power  of 
anticipation.  The  sum  of  £2,000  a  year  derived  from 
her  property  was,  however,  settled  on  her  husband 
for  life,  but  so  that  if  he  attempted  to  alienate  it,  or 
if  he  became  bankrupt,  this  annuity  became  payable 
to  his  wife.  The  other  provisions  of  the  settlement 
need  not  be  referred  to. 

The  husband  and  wife  moved  in  good  society,  and 
large  as  their  income  was,  they  lived  far  beyond  it. 
So  recklessly  extravagant  were  they  that  five  years 
alter  their  marriage  £23,000  was  sorely  needed  to 
relieve  them  from  uie  pressure  of  debts  for  which  the 
hosbaad  was  legally  liable,  but  which  had  been  con- 
tracted to  defray  the  expenses  of  the  extravagant 
mode  of  living  they  both  apparently  enjoyed.  It  is 
impossible,  in  our  opinion,  to  read  the  evidence  in  the 
case  without  coming  to  the  above  conclusion.  The 
affidavits  filed  in  support  of  the  plaintiff's  application 
in  June*  1882,  for&e  order  to  which  we  -mil  refer 
presently,  leave  no  doubt  in  our  minds  that  these 
debts  had  been  contracted,  not  for  the  purposes  of 
the  husband  with  which  the  wife  had  little  to  do,  but 
in  order  to  enable  them  both  to  live  in  the  style  they 
both  thought  suitable  and  perhaps  necessary,  to 
enaUe  them  to  maintain  and  enjoy  that  high  social  [ 


position  which  they  both  so  greatly  desired.  We 
attach  more  importance  to  what  the  wife  said  in  these 
affidavits  than  we  do  to  what  she  said  some  fifteen 
years  later  when  examined  in  this  action,  and  when 
she  was  endeavouring  to  support  her  present  claim. 
In  the  affidavits  sworn  by  her  and  her  solicitor  in 
1882  there  is  nothing  to  lead  to  the  inference  that  any 
of  the  debts  which  then  had  to  be  met  were  incurred 
by  her  husband  for  purposes  of  his  own  as  distin- 
guished from  the  purposes  of  himself  and  his  wife  as 
already  stated.  In  her  affidavit  of  June,  1882,  the 
plaintiff  referred  to  the  debts,  as  contracted  by  her 
husband  and  herself,  and  as  * '  our  debts. "  It  is  true  that 
she  said  that  until  1880  her  attention  was  not  called 
to  the  fact  that  she  and  her  husband  were  getting 
into  difficulties ;  but  her  affidavit  shows  that  after 
she  knew  of  those  difficulties  all  she  really  cared 
about  was  to  increase  the  net  income  of  herself  and 
her  husband,  and  to  maintain  their  position  in  society. 
Her  solicitor's  affidavit  leads  to  the  same  conclusion. 
On  the  28th  of  June,  1882,  the  plaintiff  applied  for 
and  obtained  an  order  under  section  39  of  the  Con- 
veyancing Act,  1881,  enabling  her  to  mortgage  her 
life  interest  to  secure  £23,000  and  interest  and  the 
premiums  of  a  policy  on  her  life.  We  do  not  think  it 
necessary  to  refer  in  detail  to  the  arrrangements 
made  for  raising  this  sum,  nor  to  its  application  when 
raised.  It  is  sufficient  to  say  that  the  money  was 
raised  as  authorized  by  the  order,  and,  except  as  to 
£3,600,  was  applied  in  paying  the  debts  intended  to 
be  paid  off  by  its  means.  The  £3,600  not  so  applied, 
was  misappropriated  by  the  solicitor  who  raised  the 
money,  l^ve  years  c^terwards  another  sum  of  £22,000 
was  wanted  for  similar  purposes.  Another  application 
was  made  to  the  court,  supported  by  further  affidavits 
by  the  plaintiff  and  her  then  solicitor,  and  on  the 
11th  of  August,  1887,  another  order  was  made 
enabling  the  plaintiff  to  mortgage  her  life  intsrest  for 
£22,000  and  interest,  and  for  the  premiums  on 
another  policy.  This  sum  was  accordingly  raised 
and  applied  as  authorized  by  the  order.  The  plain- 
tiff's affidavit  filed  on  this  occasion,  the  28th  of  July, 
1887,  referred  to  what  had  been  done  in  1882,  and  to 
the  misappropriation  of  £3,600,  and  to  the  fact  that 
debts  had  been  contracted  to  pay  off  the  creditors 
who  ought  to  have  been  paid  off  with  that  sum,  and 
to  t^e  impossibility  of  avoiding  bankruptcy  and  loss 
of  social  position  if  the  arrangemeiitd  then  cantem- 

Slated  were  not  carried  out.  The  plaintiff  stated  her 
esire  to  raise  this  sum  of  £22,000,  and  she  spoke  of 
the  debts  as  **  our  debts,"  as  she  had  done  in  1882. 
She  represented  the  debts  to  be  hers  quite  as  much  as 
her  husband's,  and  she  treated  his  income  and  hers  as 
one  which  it  was  desirable  to  mai^tain  as  far  as 
possible. 

These  transactions  of  1882  and  1887  having  been 
completed,  the  question  arises  whether  Mrs.  Paget  is 
enti&ed  to  be  indemnified  by  her  husband  against 
these  sums  of  £23,000  and  £22,000  when  called  in, 
and  in  the  meantime  against  the  interest  and 
premiums  charged  on  her  life  interest  by  the  above 
orders.  The  fact  that  the  plaintiff  and  her  husband 
were  separated  in  1893  explains  how  this  controversy 
has  arisen,  but  does  not,  in  our  opinion,  affect  the 
question  of  law  which  has  to  be  considered.  The 
plaintiff's  rights,  whatever  they  are,  were  not  created 
in  1893.  but  arose  in  1882  and  1887,  although  she 
might  not  care  to  enforce  them  whilst  she  and  her 
husband  lived  happily  together.  What,  then,  were 
her  rights  in  1882  and  1887  P  In  this  action  she  has 
given  evidence,  and  has  stated  that  nothing  was  ever 
said  about  her  giving  anything  to  her  husband ;  that 
he  managed  all  her  affairs,  and  she  did  not  under- 
stand them  and  did  not  want  to  do  so ;  that  in 
making  her  former  affidavit  in  1882  she  ought  not  to 
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when  regard  is  had  to  the  statements  made  by  her  in 
order  to  obtain  them.  It  was  urged  that  it  could  not 
be  for  her  benefit  that  she  should  be  deprived  of  her 
light  to  indemnity ;  but  the  foroe  of  this  observation 
depends  on  the  tadt  assumption  that  she  had  the 
light.  The  question  oomes  back  to  the  proper  infer- 
enoe  to  be  (kawn  from  all  the  facts,  including  the 
orders  themselves.  And  bearing  in  mind  that  the 
nlaintiff*8  paromount  object  was  to  save  her  and  her 
husband's  joint  income,  and  thus,  as  far  as  possible, 
to  preserve  her  and  his  position  in  society,  and  that 
this  object  misht  have  b^  defeated  if  she  reserved  a 
light  to  be  indemnified  by  him,  the  proper  inference 
to  be  drawn  is,  in  our  opinion,  adverse  to  the  exist- 
enoe  of  such  right.  In  our  opinion,  therefore,  the 
appeal  fails,  and  must  be  dismissed  with  costs. 

Appeal  dumissed. 

Solidtom,  Leman  &  Co. ;  Dawes  &  Sons. 


From  Q.  B.  Div.  (Bkcy.)  ) 

(A.  L.  Smith,  Ghitty,    [  March  4, 18. 

and  Collins,  L.JJ.)      ) 

In  re  PiE&s. 
Ex  parte  Piers  v.  Bbad.  (a.) 

Bankruptcy — Proof —  Amendment — Secured  creditor — 
Omission  to  value  security  owing  to  inadvertence — 
Bankruptcy  Act,  1883  (46  <jEr  47  Via.  c.  52),  Schedule 
/.,  r.  10 ;  Schedule  IL,  rr.  11,  12,  13. 

Bufe  10  of  Schedule  I.  of  the  Bankruptcy  Act,  1883, 
provides  that  **  For  the  purpose  of  voting  a  secured 
creditor  shaU,  unless  he  surrenders  his  security,  state  in 
his  proof  the  particulars  of  his  security,  the  date  when 
it  was  given,  and  the  value  ai  which  he  assesses  it,  and 
shaU  he  entitled  to  vote  only  in  respect  of  the  balance  {if 
any)  due  to  him  after  deducting  the  value  of  his  security. 
If  he  votes  in  respect  of  his  whole  debt,  he  shall  be  deemed 
to  have  surrendered  his  security,  unless  the  court  on 
appliaUion  is  satisfied  that  the  omission  to  value  the 
security  lias  arisen  from  inadvertence,*' 

A  secured  creditor  who,  owing  to  false  information, 
omits  to  value  his  security^  does  not  omit  to  value  such 
security  from  inadvertence  within  tJie  meaning  of  the 
above  rule. 

A  secured  creditor  who  stales  in  his  proof  the  par- 
tieulars  of  his  security,  and  states  that  he  considers  it  is 
worthless,  does  not  (Collins,  L.J.,  dissenting)  omit  to 
value  such  security  /rom  inadvertence  within  the  mean- 
ing of  the  above  rule. 

Judgment  o/ Wright,  J.  (ante,  p.  207),  affirmed. 

This  was  an  appeal  from  Wright,  J.  {ante,  p.  207), 
who  refused  an  application  by  C.  P.  Piers,  the 
assignee  of  Thomas  Tumbull,  a  secured  creditor  in 
the  bankruptcy  of  Sir  Eustace  Piers,  for  leave  to 
amend  his  proof  by  altering  the  valuation  of  his  proof 
from  nil  to  the  full  amount  of  the  debt  proved  for. 
Tnmboll,  owing  to  false  information  as  to  the  value 
of  his  seonritv,  had  valued  it  at  nil,  and  had  voted  at 
a  meeting  of  creditors  in  respect  of  the  full  amount  of 
the  debt. 

Wright,  J.,  relyingupon  the  case  of  Ex  parte 
Clarke,  Be  Burr,  40  W.  B.  608,  came  to  the  con- 
ckunon  that  the  omission  to  value  the  security  did  not 
arise  from  "  inadvertence  "  within  the  meaning  of  the 
Bankruptcy  Act,  1883,  Schedule  I.,  r.  10.  He  held 
that  what  **  inadvertence'*  means  is  the  contrary  to 
deliberate  election,  and  he  therefore  refused  the 
application. 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Barrister- 
at-Law. 


From  this  decision  C.  P.  Piers  now  appealed. 
From  the  facts  of  the  case,  it  appeared  that  on  the 
Ist  of  October,  1890,  a  receiving  order  was  made 
against  Sir  Eustace  Piers,  who  was  subsequently 
adjudicated  a  bankrupt.  In  the  same  montii  Thomas 
Tumbull  sent  in  his  proof  against  the  estate,  which, 
so  far  as  material,  was  as  follows :  "  The  said  Sir 
Eustace  Piers  was  at  the  date  of  the  receiving  order 
— viz.,  the  Ist  of  October,  1890— and  still  is  justly 
and  truly  indebted  to  Thomas  Tumbull  in  the  sum 
of  £494  ds.  for  professional  services  rendered,  work 
done,  and  fees  payable  by  the  said  Thomas  Tumbull 
as  solicitor  for  and  on  behalf  of  the  above-named 
bankrupt  at  his  request,  for  which  sum  I  say  that  I 
have  not  received  any  manner  of  satisfaction  or  security 
whatsoever,  save  and  except  a  charge  upon  certain 
debentures  which  is  considered  worthless."  This 
charge  was  a  third  mortgage  of  debentures  of  a  com 
paoy,  Bead,  the  respondent,  being  the  first  mortgagee. 
Tumbull  came  to  the  condusion  that  his  security 
was  worthless  on  hearing  that  Bead  had  apoointed  a 
receiver  under  the  terms  of  his  mortgage  aeed,  and 
that  he  had  stated  in  the  bankruptcy  proceedings 
that  his  mortgage  was  not  sufficient  to  cover  the  debt. 
It  appeared,  however,  on  an  action  for  account  being 
brought  in  1896  by  the  second  mortgagee  against 
Bead,  that  the  latter  had  been  largely  overpaid.  In 
March,  1896,  Tumbull  assigned  his  debt  and  the 
security  to  C.  P.  Piers,  who  in  1897,  on  hearing  that 
the  security  was  good,  applied  to  the  registrar  in 
bankruptcy  for  leave  to  amend  his  proof  under 
Schedule  IL,  rule  13,  of  the  Bankraptcy  Act  of  1883, 
from  nil  to  the  full  amount.  This  application  was 
granted.  Bead,  who  was  a  creditor  in  respect  of 
other  debts,  applied  to  the  registrar  to  set  thu  order 
aside,  which  he  did. 

Piers  then  made  the  aforesaid  application  to 
Wright,  J.,  and,  on  his  refusal  to  make  the  order, 
Piers  now  appealed. 

By  the  Bankruptcy  Act,  1883,  it  is  provided  as 
follows : 

Schedule  I.,  mle  10 :  **  For  the  purpose  of  voting 
a  secured  creditor  shall,  unless  he  surrenders  his 
security,  state  in  his  proof  the  particulars  of  his 
security,  the  date  when  it  was  given,  and  the  value 
at  which  he  assesses  it,  and  shall  be  entitled  to  vote 
only  in  respect  of  the  balance  (if  any)  due  to  him 
after  deducting  the  value  of  his  security.  If  he  votes 
in  respect  of  his  whole  debt,  he  shall  be  deemed  to 
have  surrendered  his  security,  unless  the  court  on 
application  is  satisfied  that  the  omission  to  value  the 
security  has  arisen  from  inadvertence." 

Schedule  II.,  rule  11 :  **  If  a  secured  creditor  does 
not  either  realize  or  surrender  his  security,  he  shall, 
before  ranking  for  dividend,  state  in  his  proof  the 
particulars  of  his  security,  the  date  when  it  was  given, 
and  the  value  at  which  he  assesses  it,  and  shall  be 
entitled  to  receive  a  dividend  only  in  respect  of  the 
balance  due  to  him  after  deducting  the  value  so 


Bule  12  (a) :  "  Where  a  security  is  so  valued,  the 
trustee  may  at  any  time  redeem  it  on  payment  to  the 
creditor  of  the  assessed  value." 

Bule  13  :  **  Where  a  creditor  has  so  valued  his 
security,  he  may  at  any  time  amend  the  valuation 
and  proof  on  showing  to  the  satisfaction  of  the 
trustee,  or  ^e  court,  that  the  valuation  and  proof 
were  made  bond  fide  on  a  mistaken  estimate,  or  that 
the  security  has  diminished  or  increased  in  value 
since  its  previous  valuation  ;  but  any  such  amend- 
ment shall  be  made  at  the  cost  of  the  creditor,  and 
upon  such  terms  as  the  court  shall  order,  tmless  the 
trustee  fidiall  allow  the  amendment  without  applica- 
tion to  the  court." 

Mclntyre,  for  the  appellant.— There  was  here  an 
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omiBfiion  to  yaLue  the  seonrity  through  '*  inadyert- 
ence.'*  That  word  does  not  only  mean  accident  or 
mistake.  This  case  comes  witiiinrule  10  of  Schedule  I. 
He  cited  Ex  parte  Clarke,  40  W.  B.  608,  and 
In  re  Lister  &  Co.,  40  W,  R.  589,  [1892]  2  Ch.  417. 

Cozene-Bardy,  Q,C,  {E.  A.  Nepean  with  him),  for 
the  respondent. — Bule  10  applies  to  an  entirely  differ- 
ent state  of  facts  to  those  wJuch  exist  here.  It  relates 
only  where  there  is  an  omission  to  value  at  all. 
There  was  here  no  omission  to  v^ue  within  that  rule. 
The  security  was  valued,  and  valued  as  worthless. 
Even  if  there  was  an  omission  to  value,  the  omission 
did  not  arise  from  "  inadvertence." 


Mclntyre  replied. 


Cur.  adv.  vuU. 


March  18. — A.  L.  Smith,  L.J.,  read  the  following 
judgment :  The  question  raised  upon  this  appeal  is 
whether  Mr.  Tumbnll,  who  was  a  creditor  of  Sir 
Eustace  Piers,  a  bankrupt,  has  omitted  to  value  his 
security,  and  such  omission  has  arisen  from  inadver- 
tence within  the  meaning  of  rule  10  of  Schedule  L  of 
the  Bankrupt^  Act,  1883.  Wright,  J.,  decided 
against  Mr.  Tumbull's  assignee,  Mr.  Piers,  who 
appeals.  Bule  10  is  as  follows :  [His  lordship 
reeul  the  rule.]  Sir  Eustace  Piers  was  adjudi- 
cated a  bankrupt  upon  the  1st  of  October,  1890, 
and  Mr.  TumbuU,  upon  the  3rd  of  October,  1891, 
sent  in  his  proof  against  the  estate,  whidi,  so  far 
as  material,  was  as  follows :  [His  lordship  read  the 
proof  above  set  out,  and  proceeded :]  Having  thus  sent 
in  his  proof,  Mr.  Tumbull  in  March,  1892,  voted  at  a 
meeting  of  creditors  in  respect  of  his  whole  debt  of 
£494  5s.  Mr.  TumbuU's  assignee  in  the  year  1897 
for  the  first  time  contended  that  when  Mr.  Tumbull 
sent  in  his  proof  upon  the  3rd  of  October,  1891,  he 
omitted  to  value  his  security,  and  that  tiiis  arose  firom 
inadvertence. 

Now,  pausing  here,  can  it  be  truly  said  that  Mr. 
Tumbull,  when  he  sent  in  his  proof  upon  the  3rd  of 
October,  1891,  omitted  to  value  his  security?  It 
seems  to  me  that  he  did  not,  for  he  then  deliberately 
elected  to  assess  the  value  of  his  security  as  beizig 
worthless,  and  to  prove  against  the  estate  of  Sir 
Eustace  Piers  in  respect  of  hu  whole  debt,  and  having 
done  so  proceeded  to  vote  at  a  meeting  of  creditors 
as  being  a  creditor  against  the  estate  for  the  whole 
amount  of  his  debt.  It  appears  to  me  that  he  then 
omitted  nothing.  He  assessed  the  value  of  his 
security  at  what  he  then  believed  to  be  its  value — 
i.e.,  as  worthless.  Assessing  the  value  of  a  security 
as  worthless  is  equally  an  assessment  as  if  the  assess- 
ment had  been  ox  some  value.  This,  in  my  opinion, 
suffices  to  determine  the  present  case  against  the 
appellant. 

But  assuming  that  Mr.  Tumbull  had  omitted  to 
value  his  security,  which  I  think  he  had  not,  did  he 
do  so  by  inadvertence  ?  What  is  said  is  this :  that 
Mr.  Tumbull  was  induced,  in  October,  1891,  to  assess 
the  value  of  his  security  as  being  worthless  by  in- 
formation which  led  him  to  believe  that  it  was  so, 
but  that  by  reason  of  a  litigation  which  has  taken 
place  in  subsequent  years  it  has  been  found  out  that 
his  security  is  not  worthless,  and  in  1897  the  appellant 
sought  to  amend  the  proof  by  valuing  his  security  at 
£494,  and  to  adhere  hereto  rather  than  to  prove,  as 
had  been  done,  against  the  estate  for  his  debt.  The 
finding  out  by  subsequent  events  that  in  October, 
1891,  Mr.  Tumbnll  was  in  error  in  electing  to  assess 
as*  worthless  his  security  is  not,  in  my  opinion,  "in- 
advertence "  within  the  meaning  of  the  rule.  This 
word  points  to  forgetfulness  or  accident,  and  not,  as 
Yaughan  Williams,  J.,  well  puts  it  in  Ex  parte  Clarke, 
40  W.  B.  608,  to  the  case  of  a  creditor  having  thd 
ohoice  before  him  of  what  he  will  do  and  balancing 


the  advantages  and  deliberately  electing  to  pro?e  and 
abandon  his  security.  I  agree  with  Wright,  J.,  that 
the  word  *' inadvertence '*  in  this  rule  means  tiie 
opposite  of  deliberate  election,  and  that  it  does  nob 
cover  a  deliberate  election,  though  based  upon  false 
grounds.  What  Mr.  Tumbull  did  in  Octobw,  1891, 
did  not  arise  either  from  forgetfulness  or  accideDt 
though  it  may  have  been  a  mistake.  But  this  is  not 
the  word  in  the  rule,  and  when  I  see  that  in  rale  13, 
Schedule  II.,  the  Legislature  has  used  the  words  "mia- 
taken  estimate,"  it  shows  me  that  it  meant  bj 
*'  inadvertence  "  something  other  than  a  mistake,  li 
North,  J.,  in  the  case  of  In  re  Lister  <fe  Co.,  40  W.  B. 
589,  [1892]  2  Ch.  417,  intended  to  hold  that  tba 
words  *' inadvertence"  and  **  mistake'*  were  oob- 
vertible  terms,  I  cannot  agree  with  him.  In  mj 
judgment,  the  appellant  fails  to  show  that  Mr.  Ton- 
bull  has  either  omitted  to  value  his  security,  or  that 
he  did  so  by  inadvertence,  and  the  appeUant  mait 
establish  both  to  bring  himself  within  the  rule. 

I  say  nothing  about  the  length  of  time  which  has 
elapsed  nor  the  other  circumstances  of  this  case,  for 
the  appellant  does  not,  in  my  judgment,  bring  him- 
self within  the  rule.  I  agree  with  tbe  judge  of  tho 
court  below,  and  tbe  app^  must  be  dismisaed  with 
costs. 

Chitty,  L.J.,  read  the  following  judgment:  lam 
of  the  same  opinion.  I  think  that  Wrijght,  J.,  eaoe 
to  the  right  conclusion  and  on  the  right  groondi. 
Tumbull  in  his  proof  mentioned  his  security,  and 
stated  that  it  was  considered  worthless.  Did  he  omit 
to  value  his  security  ?  I  think  not.  A.  man  whoai 
mind  is  directed  to  the  question  of  the  value  of  a 
thing,  and  who  says,  "  I  value  it  at  nothing,"  netsr- 
theless  in  my  opinion  values  it.  I  am  unable  to  read 
this  10th  rule  of  the  1st  schedule  as  applying  only  to 
the  case  of  the  creditor  putting  some  positive  valaeoa 
his  security.  I  read  the  word  '*  balance  "  in  the  raja 
as  applying  to  the  case  where  he  does  put  some  posi- 
tive value  on  the  security,  and  not  as  restriotiDg  tba 
latter  part  of  the  rule  to  those  cases  only  whwea 
positive  value  is  placed  on  the  security.  This  view  ii 
supported  by  reference  to  the  12th  rule  of  the  teJ 
schedule.  If  the  creditor  puts  a  value  on  his  seonritf, 
the  trustee  may  at  any  time  redeem  the  seonrity  m 
payment  of  the  value  which  the  creditor  has  put  npoa 
it.  Where  he  values  it  at  nothing,  and  votes  for  Im 
whole  debt,  his  security  is  deemed  to  be  surreDdend, 
unless  the  court  grants  relief  under  the  10th  mla  d 
the  1st  schedule.  By  valuing  the  security  at  nottongi 
the  creditor  deprives  the  trastee  of  the  right  to  i»> 
deem  which  he  would  possess  if  some  positive  val« 
had  been  put  on  the  security. 

Then  the  further  question  arises  whether  the  ociis- 
sion  (supposing  there  was  an  omission)  to  valns  ths 
security,  did  in  fact  arise  from  inadvercanoe  on  tkt 
part  of  Tumbull.  I  think  it  did  not  It  is  said  ikd^ 
when  he  stated  that  his  security  was  worthlaa,hi 
was  acting  on  information  which  he  has  sinoe  di^ 
covered  to  be  erroneous.  Is  this  an  omisnon  ariaiqg 
from  inadvertence  ?  I  think  not.  His  mind  m 
addressed  to  the  point.  He  knew  he  had  two  faodi 
to  which  he  could  have  recourse :  his  third  mortsaA 
either  in  the  whole  or  in  part  or  not  at  all,  ana  tM 
bankmpt's  estate  eitiier  for  the  whole  or  some  pail ' 
or  no  part  of  his  debt.  He  seems  to  me  to  hsM* 
deliberately  elected  to  have  recourse  to  the  esfcattttei 
the  whole  of  his  debt.  I  agree  with  what  T«xqskaS 
Williams,  J.,  said  on  this  subject,  when  «**»"**- 
bankraptcy,  in  Ex  parte  Clarke,  and  also  with  «• ' 
proposition  stated  by  Wright,  J.,  in  the  preeent  caaa- 
namely,  that  a  dehberate  election  founded  on  f^ 
information  as  to  the  facts,  is  not  inadverteooe.  /a** 
Lister  &  Co.  is  distinguishable.  There  the  creditor  ii 
his  proof  did  not  mention  his  security  or  pot  asX 
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In  be  Piers.— In  re  Gibbs. 


High  Court. 


▼alae  on  it.     He  obnsidered,  though  erroneously^ 
that  his  security  did  not  afifect  the  bankrupt's  estate. 

The  truth  is  that  there  are  two  minds  brought  ti 
bear  on  this  matter — ^the  mind  of  TumbuU  and  the 
miud  of  Piers,  his  assignee.  TambuU  carried  in  hia 
proof  as  long  ago  as  October,  1891,  for  his  whole  debt 
of  £494  5s.,  and  voted  upon  it  in  March,  1892.  He 
rested  satisfied  with  his  proof  until  March,  1896,  when 
he  assigned  his  debt  and  his  security  (if  he  had  any) 
to  Piers,  son  of  the  bankrupt,  for  £30  paid  and  a 
covenant  to  pay  £20  more.  The  avowed  object  of 
Piers,  as  stated  by  his  counsel  at  the  bar,  is  to  assist 
his  father  in  getting  his  bankruptcy  annullf^d  by 
amending  Tumbull*s  proof  and  strikiug  out  the  proof 
of  the  debt  altogether.  The  application  is  founded  on 
an  allegation  that  the  value  of  the  security,  as  since 
discovered,  is  equal  to  the  debt.  The  amount  due  to 
the  first  mortgagee,  Bead,  on  his  security,  has 
apparently  been  greatly  reduced,  but  not  finally 
ascertained.  The  amount  due  to  the  second  mort- 
gagee, Eley,  on  his  security  is  not  stated.  It  has 
not  been  ascertained.  Eley  is  solicitor  for  Piers.  I 
am  not  satisfied  by  the  evidence  that  Tumbull's 
security  is  now  of  a  value  equal  to  the  amount  of  the 
debt.  No  doubt  for  his  ulterior  purpos^i  Piers  is  now 
willing  to  estimate  Tumbuirs  security  (if  he  had  one 
to  transfer)  at  that  amount.  One  of  his  objects  is  to 
attack  Bead  in  the  protracted  litigation  that  is  goiag 
on.  Bead  holding  a  fourth  mortgage  on  the  same 
property.  These  facts  show  that  there  has  been  a 
change  of  mind  and  of  purpose  brought  about  by 
Piers.  They  tend  to  confirm  me  in  the  opinion  that 
there  has  not  been  any  omission  arising  from  inadvert- 
ence on  TurnbuU's  part. 

CoLLDrs,  L.J. — I  am  of  the  same  opinion.  I  agree 
that  upon  the  facts  of  this  case  it  cannot  be  brought 
within  the  meaning  of  the  word  **  inadvertence.'* 

As  regards  the  other  point— namely,  whether  the 
words  "  omission  to  value"  contained  in  rule  10  of 
Schedule  I.  may  not  cover  both  the  case  where  there  is 
a  valuation  at  nil  and  where  there  is  no  valuation  at  all. 
I  confess  I  am  by  no  means  satisfied  that  the 
Legislature  did  not  intend  those  words  to  cover  both 
these  cases.  I  cannot  think  that  it  was  intended 
that  two  acts  so  very  much  alike  should  lead  to  such 
totally  different  results,  and  that  it  was  intended  to 
penalize  one  of  two  courses  which  practically  amount 
to  the  same  thing.  According  to  the  respondent's 
contention  it  would  seem  that  if  the  creditor  values 
his  security  at  nothing,  he  cannot,  on  the  one  hand, 
benefit  nnder  the  provision  with  regard  to  omission 
to  value  through  inadvertence;  and,  on  the  other 
hand,  he  cannot  benefit  under  rule  13  of  Schedule  II. 
because  that  rule  seems  only  to  apply  where  there 
has  been  a  valuation  at  a  specific  amount.  Looking 
at  the  whole  scheme  of  the  rules  I  am  inclined  to 
think  that  a  valuation  at  nil  is  equivalent  to  an 
omission  to  value  at  all.  It  is  clear  tliat  under 
Schedule  II.  the  security  must  be  valued  at  a  positive 
value  so  as  to  enable  the  trustee,  if  he  thinks  fit,  to 
redeem  it.  But  rule  10  of  Schedule  I.  appears  to  me 
to  apply  to  the  case  where  a  creditor  votes  in  respect 
of  his  whole  debt  because  he  puts  no  positive  value 
upon  his  security.  However,  it  is  not  necessary  here 
to  decide  this  point,  as  I  agree  that  the  omission  on 
the  part  of  the  appellant  to  put  any  value  on  his 
security  did  not  arise  from  inadvertence.  If  a  case 
should  arise  where  a  creditor,  through  inadvertence, 
values  his  security  at  nothing,  I  should  be  inclined  to 
bold  that  it  would  come  within  the  meaning  of  the 
words  in  rule  10  of  Schedule  I. 

Appeal  dismiMed, 

BoUdtor  for  the  appellant,  W,  Eley, 

Solidtor  for  the  respondenty  ThomM  Edumrdt. 


Wai  ®ourt  Of  gifudtice. 

Chan.  Div.  \  nir      u  o« 

Stirling,  J./  March  24. 

In  re  Gibbs. 
Thoune  v.  Gibbs.  (a.) 

Inland  revenue — Estate  duty — Settlement  estate  duty — 
Settled  legacy — Duty  jnifiahle  out  of  residue — *•  The 
deceased''— Finance  Act,  1896  (59  A  60  Vict.  c.  28), 
sfi.  19,  24,  39. 

By  section  19  of  the  Finance  Acty  1896,  the  settlement 
estate  duty  hviable  in  respect  of  a  legacy  or  other  personal 
property  settled  by  the  will  of  the  deceased  shall  {unless 
the  will  contains  an  express  provision  to  the  contrary)  be 
payable  out  of  the  settled  legacy  or  property  in  exonera- 
tion of  the  rest  of  the  dece'tsed's  estate, 

Iltldy  that  this  section  is  not  retrospective,  and  does  not 
apply  to  the  estate  of  a  testator  who  died  before  the 
commencement  of  the  said  Act  of  1896. 

[ii  re  Webber,  Gribble  v.  Webber,  44  IV.  R.  489, 
[1896]  1  Ch,  91^,  followed, 

Bichard  GKbbs,  who  died  on  the  3Lst  of  May, 
1896,  by  his  will  dated  the  2nd  of  December,  1892» 
bequeathed  a  sum  of  £150.000  upon  certain  trusts 
for  the  benefit  successively  of  his  widow,  his  daughter, 
and  his  granddaughter,  and  he  also  bequeathed  one 
moiety  of  his  residuary  personal  estate  upon  trust  for 
certain  charities. 

The  testator's  estate  was  being  administered  by  the 
court  in  an  action  brought  by  tbe  trustees  and 
executors  of  his  will. 

Pursuant  to  an  order  made  on  the  further  con- 
sideration of  the  action,  settlement  estate  duty  to  the 
amount  of  £1  546  4s.  8d.  had  been  paid  upon  the 
legacy  of  £150,000  out  of  a  balance  certified  to  be 
due  from  the  plaintifiE«)  in  respect  of  the  testator's 
personal  estate,  but  without  prejudice  to  the  question 
out  of  what  fund  this  duty  should  ultimately  be 
paid.  A  summons  was  now  taken  out  by  the  plaintiffs 
upon  the  second  further  consideration  of  the  action 
to  determine  the  question  whetber  the  duty  shoild  be 
borne  by  the  settled  legacy  or  by  the  residuary 
personal  estate. 

Buckley,  Q,C,,  and  Medd,  for  the  applicants. — The 
question  arises  from  the  fact  that  the  Fmance  Acr,  1896. 
does  not  by  st'Ction  24  (the  interpretation  section) 
expressly  define  the  expression  **  the  deceased" 
which  is  used  in  section  19  of  that  Act ;  but  by 
section  39  thereof  it  says  that  Part  lY.  of  that  Auc 
shall  be  construed  together  with  Part  I.  of  tbe  Finance 
Act,  1894.  Now,  by  section  22,  Part  I.,  of  the  Act  of 
1894,  the  expression  *<  the  deceased"  means  "a 
person  dying  af  cer  tbe  commencement  of  this  part  of 
this  Act,"  that  is,  aftt-r  the  1st  of  August,  1894.  We 
therefore  submit  that  section  19  of  the  Act  of  1896  is 
retrospective,  and  that  although  tbe  testator  died 
before  the  Ist  of  July,  1896,  the  date  fixed  for  the 
commencement  of  Part  lY.  of  the  Act  of  1896,  yet 
section  19  of  that  Act  is  applicable.  The  Act  of  1896 
was  intended  to  alter  the  rule  laid  down  in  In  re 
Webber,  Gribble  v.  Webber, ^i:  W.  R.  489,  [1896]  1 
Ch.  914,  and  the  construction  we  contend  for  carries 
out  that  object. 

Upjohn,  Q,C,,  and  Rashhigh,  for  the  widow. — In  re 
Webbf^r,  Gribble  v.  Webber  applies,  and  the  present 
case  is  unaffected  by  the  Act  of  1896 ;  **  the  deceased  " 
means  the  same  thing  as  *' deceased  person,"  which 
expression  is  expressly  interpreted  to  mean  a  person 
dying  after  the  1st  of  July,  1896. 

(a.)  Beported  by  W.  BooxT  Thompson,  Esq.,  Bar- 
rister- at- Law. 
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High  Gottbt. 


In  bb  Gibbs. — In  be  Bitson. 


High  Ooxtbi. 


Orosvenor  Woods^  Q-C,  and  E,  J.  Parker,  for  the 
daughter  and  granddaughter. 

Sir  R,  E.  Webster,  A,G.y  and  Ingle  Joyce,  for  the 
oharities. 

BucJdsy,  0.(7.,  replied. 

Stiblino,  J. — ^The  point  which  arises  on  this  sum- 
mons is  a  short  one,  and  the  question  has  heen  raised 
by  reason  of  some  obscurity  in  the  enactments  to 
which  I  have  been  referred.  The  Finance  Act,  1894, 
was  passed  in  the  year  1894,  and  imposed  certain 
duties  called  estate  duty  and  settlement  duty.  In 
the  beginning  of  the  year  1896  it  was  decided  by 
North,  J.,  in  the  case  of  In  re  Webber,  Gribble  v. 
Webber,  that,  **  When  pecuniary  legacies  or  shares  of 
the  residue  of  a  testator's  personal  estate  are  settled 
by  his  will  no  part  of  either  the  estate  duty  or  the 
settlement  estate  duty  imposed  by  the  Finance  Act, 
1894,  is  to  be  borne  by  the  settled  legacies  or  shares, 
but  the  whole  of  those  duties  must  be  borne  by  the 
general  residue.*'  I  am  bound,  I  conceive,  by  that 
decision;  and  at  any  rate  the  Legislature  appears 
from  the  Act  which  I  have  now  to  deal  with  to  have 
adopted  that  as  a  correct  interpretation  of  the  Act 
of  1894,  and  it  has  not  been  argued  before  me  on 
the  present  occasion  that  it  is  otherwise  than  correct. 
Therefore  I  assume,  as  I  think  I  am  bound  to 
assuuie,  that  North,  J.,  correctly  interpreted  the 
Act  of  1894,  and  that  but  for  the  Act  of  1896  the 
Hdttlemeat  estate  duty  would  iu  the  present  case  have 
bnen  payable  out  of  the  general  residue  of  the 
testator's  estate.  The  question  is  whether  the  Act 
of  1896  has  made  any  difference.  [His  lordship  read 
sections  19  and  24,  and  continued :]  Now  let  us 
look  for  one  moment  at  that  Act  as  it  stands. 
In  section  19  the  expression  **  deceased  person " 
does  not  occur ;  the  expression  which  is  used  is  *'  the 
decea«ed."  But  if  one  were  left  simply  to  interpret 
this  Act  standing  alone,  I  do  not  think  that  anybody, 
seeing  that  the  Legislature  has  defined  what  it  means 
by  •*  deceased  person,"  would  suppose  that  there  was 
any  difiEerence  to  be  drawn  in  interpreting  the  Act 
by  reason  of  the  fact  that  in  one  section  of  it  the 
words  **  deceased  person  "  or  **  the  deceased  person  " 
are  used,  tuid  in  another  section  the  words  **  the 
deceased."  It  is  difficult  to  suppose  that  the  rule 
of  interpretation  laid  down  for  the  expression  *' de- 
ceased person  "  was  to  vary  when  the  Legislature  in 
Muother  portion  of  the  Act  chose  to  use  the  expres- 
sion **  the  deceased." 

No  doubt  a  certain  amount  of  difficulty  is  caused  by 
the  fi«ct  that  in  section  39  it  is  provided  that  Part  lY.  of 
the  Act  of  1896  shall  be  construed  together  with  Part 
I.  of  the  Finance  Act  of  1894 ;  and  section  22  of  that 
Act  says  tliis :  '*  In  this  part  of  this  Act,  unless  the 
coutext  otherwise  requires,  the  expressions  '  deceased 
person'  and  *the  deceased'  mean  a  person  dying 
after  the  commencement  of  this  part  of  this  Act." 
The  LegiiBlature  has  there  given  interpretations  to  be 
placed  both  on  the  expression  *'  deceased  person  "  and 
**  the  deceased,"  but  it  draws  no  distinction  between 
the  two ;  they  are  both  to  be  treated  as  meaning  the 
same  thing — namely,  a  person  dying  after  the  com- 
mencement of  that  Act — which  was  in  August,  1894. 
Why,  if  I  read  and  construe  the  Act  of  1896  as  part 
of  Part  I.  of  the  Finance  Act,  1894, 1  am  to  draw 
any  distinction  between  '*  deceased  person  "  and  **  the 
deceased,"  I  fail  t3  see.  It  has  been  ingeniously 
pointed  out  that  there  are  certain  sections  in  the  Act 
of  1896  to  which  the  use  of  the  words  **  deceased 
person"  is  confined,  and  there  are  certain  other 
sections  in  which  the  words  **  the  deceased  "  are  used, 
and  it  is  said,  and  it  may  be  povible,  that  the  Legis- 
latoie  meant  that  there  should  be  a  difiPerence  between 


them  ;  but  I  cannot  see  that  the  Legislature,  if  that 
were  the  meaning,  has  sufficiently  indicated  its  io- 
tention.  It  seems  to  me,  therefore,  that  I  must  pat 
the  same  interpretation  on  the  words  *'  the  deceased" 
in  section  19  as  is  given  to  the  words  ^'deoessed 
person  "  in  section  24,  and  that  in  this  case  the  dd 
rule  under  the  Act  of  1894,  as  settled  by  the  cms  of 
In  re  Webber,  Gribble  v.  Webber,  must  be  applied. 

Solicitors,  Simpson  A  Go, ;  Smiles  A  Oo. ;  Treosurif 
Solicitor, 
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In  re  BiTSON. 
Bitson  v.  Bitson.  (a.) 

Partnership — Deposit  of  titte-deeds  by  a  partner  to  secure 
overdraft  of  firm — Specific  devise  of  real  estate  ekargM 
— Partnership  assets  sujUcient— Locke  King* s  Ad  {Xl 
&  18  Vict.  c.  113). 

A  testator  who  ivas  a  partner  in  a  shipbuilding  firm 
had  deposited  at  a  bank  the  title-deeds  of  certain  partt 
of  his  private  real  estate  and  signed  a  memorandum  of 
charge  of  the  said  real  estate,  to  secure  the  parin&rskifi 
werdruft.  By  his  will  he  specifioaUy  deinsed  the  said 
real  estate,  the  partnership  assets  were,  at  the  iedatofi 
deaths  sufficient  to  pay  the  firm* s  debts. 

Held,  that  the  charge  only  extended  to  the  debts  of  tht 
partnership,  and  that,  as  the  partnership  assets  were 
sufficient  to  pay  these,  the  specific  devisee  of  the  real  edats 
charged  could  not  be  called  upon  to  pay  the  charge, 

Adioumed  summons. 

This  was  a  summons  taken  out  by  the  execoton  of 
the  testator.  John  Bitson,  for  the  determinatian  of 
questions  arising  in  the  administration  of  his  estate. 

The  testator  to  the  time  of  his  death  on  the  15th 
of  September,  1897,  had  been  in  partnership  with 
his  brother,  Thomas  Smith  Bitson,  as  timber  mer- 
chants and  shipbuilders,  but  there  were  no  aitidsi  of 
partnership. 

In  August,  1896,  the  testator  had  deposited  wxtk 
the  Cumberland  Union  Bank  the  title-deeds  to  oertna 
rent- charges  issuing  out  of  property  in  Liverpool 
belonging  to  him  personally,  amounting  to  £750, 
security  for  the  partnership  account  with  the  ' 
signing  at  the  same  time  a  memorandum  of  deposit. 

The  charge  contained  in  this  memorandom  was  i 
the  words  following :  *'  I,  John  Bitson,  of  BUen  BsA 
Maryport,  in  the  county  of  Cumberland.  Ejqairs,  ds 
hereby  declare  that  the  title-deeds  and  writings,  s 
list  of  which  is  contained  in  the  schedule 
relating  to  the  hereditaments  situate  at  Liverpool,  ii 
the  couuty  of  Lancaster,  and  to  the  rent-ehaifA 
thureou  have  been  delivered  and  deposited  by  me  ts 
and  with  the  Cumberlani  Union  Bankmg  Cb- 
(Limited)  for  securing  to  the  said  banking  €0«^ 
p4ny,  their  successors  and  assigns,  the  paymsnt  si 
all  monies  (not  exceeding  £  ,  together  with  iafesMl 
and  other  banking  charges  and  expenses  (if  aaj)  ii 
respect  thereof  as  hereinafter  provided)  which  is* 
are  or  which  shall  from  time  to  time  be  or  bmaf 
due  and  owing  to  the  said  banking  company,  thdl 
successors  or  assigns,  by  me  and  Thomas  Saitt 
Bitson,  trading  under  the  style  or  firm  of  BitMint 
Co.,  our  heira,  executors,  or  administrators, 
alone  or  jointly,  or  together  with  any  other  peMHiSf 
persons  being  or  not  being  either  now  or  at  any  ' 
or  times  hereafter  a  partner  or  partners  in  bus 
with  us  either  in  account  carrent  or  in  lespest  i 
bills  or  notes  accepted,  discounted,  or  paid,  or  M 


(a.)  Beported  by  Kaubqh  B.  Phillpoxts,  H^h 
Bamsfeer*at-Law. 
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loans,  credits,  and  advonoes  made  or  granted,  or  for 
interest,  commission,  or  any  other  usual  or  lawful 
charges,  or  for  or  in  respect  of  any  other  matter, 
transaction,  or  account  whatsoever,  together  with  all 
costs  and  expenses  which  may  he  incurred  in  respect 
of  the  premises.  And  I  do  hereby  as  beneficial  owner 
charge  all  the  said  hereditaments  and  premises  and 
the  said  rent-charges  and  all  other  hereditaments,  if 
any,  belonging  to  me  or  over  which  I  have  any  dis- 
posing power  to  which  the  said  deeds  and  writings 
or  any  of  them  relate,  with  the  payment  of  all  monies 
dae  or  to  become  due  as  aforesaid." 

Then  followed  the  usual  undertaking  by  the  said 
John  Bitson,  his  heirs,  executors,  or  administrators, 
to  execute  a  legal  mortgage  if  required  to  do  so. 

By  his  will  in  1897  the  testator  devised  the  ground- 
rents  arising  and  payable  out  of  messuages  and 
hereditaments  in  Liverpool,  and  included  in  the  said 
memorandum  of  deposit,  subject  to  a  life  interest  to 
his  widow,  to  his  son  Bobert  Bitson,  the  first-named 
defendant,  absolutely.  The  residue  of  his  estate,  real 
and  personal^  subject  to  the  widow's  life  interest,  the 
testator  gave  among  his  other  chUdren,  who  were 
made  the  other  defendants. 

The  testator  did  not  exempt  the  said  rent-charges 
from  the  charge  to  the  bank.  At  the  time  of  his 
death  the  banking  account  of  the  partnership  was 
overdrawn  to  nearly  £10,000;  and  the  testator's 
private  account,  as  well  as  that  of  his  brother,  the 
other  partner  in  the  firm,  was  also  considerably 
overdrawn. 

The  chief  questions  to  be  decided  were  whether  the 
memorandum  of  deposit  extended  so  as  to  cover  the 
private  account  of  the  testator,  and  whether  such 
part  of  the  amount  due  from  the  partnership  to  the 
bank  and  secured  by  the  said  memorandum  as  was 
payable  by  the  estate  of  the  said  testator  ought  to 
be  paid  out  of  the  real  estate  of  the  said  testator 
indaded  in  the  said  memorandum,  or  out  of  his  share 
of  the  assets  of  the  said  partnership. 

R,  F.  Norton  and  Christopher  James,  for  the  parties. 

BoMEB,  J. — I  personally  feel  no  difficulty  about 
this  question.  The  debts  of  the  partnership  are  not 
the  testator's  debts.  The  assets  of  the  partnership  are 
not  his  assets.  Nor  is  the  devisee  claiming  to  have  the 
mortgage  debt  satisfied  out  of  the  testator's  personal 
estate.  The  case,  therefore,  is  not  one  '*  between 
the  different  persons  claiming  through  or  under  the 
deceased  person"  within  the  words  of  section  1  of 
Locke  King's  Act.  The  only  right  of  the  executors  is 
to  have  paid  over  to  them  the  testator's  share  of  the 
surplus  assets  of  the  partnership.  And  all  the  devisee 
says  is  that  the  partnership  assets  primarily  liable 
to  discharge  the  mortgage  debt  shall  be  accordingly 
made  to  pay  it,  and  he  is  insisting  on  that,  just  in  the 
same  way  as  the  surviving  partner  could  have  insisted 
on  the  partnership  assets  being  applied  to  paying  off 
partnership  debts.  If  the  surviving  partner  had  done 
that,  I  fail  to  see  how  when  he  had  done  so,  that  the 
executors  would  have  had  any  right  to  make  the 
devisee  account.  I  have  said  before  during  the  course 
of  the  argument,  and  I  repeat  it  now,  that  I  am  not 
deciding  what  ought  to  have  been  done  if  the  part- 
nership assets  had  not  been  sufficient  to  pay  the  debts 
in  full.  If  the  bank  could  not  have  obtained  payment 
a  very  different  question  would  have  arisen.  The 
executors  might  then  have  said  to  the  devisee,  '*  You 
most  indemmfy  us  against  the  bank's  claim."  I  have 
no  difficulty  in  holding  that  the  specific  devisee, 
under  the  circumstances  of  the  present  case,  takes  the 
retl  estate  in  question  without  the  burthen  of  satis- 
fying the  overdraft. 

8oUottor«,  Spttohly,  Mumford,  its  Rudgers,  for  Hayton 
S  Simpeoii^  Gockoi  mouth. 
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Ill  re  White's  Chabities. 
Chabity  Commissionebs  V,  London  Cobpobation.  (a    , 

Vendor  and  purchaser — Soil  of  hiyhway — Conveyance  of 
adjacent  kind — Presumption  of  highway  passing  ad 
medium  filnm  viae — Street  in  town  —  Rent-charge 
issuing  out  of— Liability — Charitable  Trusts  Recovery 
Act,  1891  (54  cfc  55  Vict.  c.  17),  s.  3. 

The  rule  of  construction — that  where  there  is  a  con-- 
veyance  of  land  {even  although  it  is  described  by  reference 
to  a  plan,  and  by  colour,  and  by  quantity),  if  it  is  said 
to  be  bounded  by  a  public  thoroughfare,  half  of  the  road 
passes  in  the  absence  of  expressions  or  circumstances 
indicating  a  contrary  intention — applies  to  conveyances  of 
land  adjacent  to  streets  in  towns. 

Where  the  conveyance  is  of  land  belonging  to  the 
corporation  of  the  town,  the  rights  of  the  public  over  the 
highway  are  not  a  reason  for  jjresuming  a  contrary 
intention  on  the  part  of  the  corporation. 

The  rule  applies,  where  the  conveying  party  owns 
the  soil  beyond  the  medium  filum  viae  {and,  semble, 
where  his  ownership  does  not  extend  thereto),  to  pass 
whatever  interest  he  has  in  the  soil  of  the  highway. 

Dictum  of  Cockbum,  C.J.,  in  Leigh  v.  Jack,  28 
W,  R.  452,  6  Ex.  D.  264,  at  p.  270,  disapproved  of. 

Summons. 

This  was  an  application  by  the  Charity  Commis- 
sioners, under  the  provisions  of  section  3  of  the 
Charitable  Trusts  (Becovery)  Act,  1891,  and  rule  2 
of  the  Bules  of  the  Supreme  Court  (Charitable  Trusts 
Beooverj),  1892,  for  an  order  directing  the  defendants, 
the  Corporation  of  London,  or  (alternatively)  the 
defendant  Hy.  Thos.  Tabbs,  to  pay  certain  amounts 
alleged  to  be  due  in  respect  of  two  annual  rent- 
charges  of  £7  and  £6  12s.  6d.  respectively,  issuing  out 
of  land  whereon  the  messuage  known  as  24,  Shoe- 
lane  formerly  stood.  These  rent-charges  were 
admitted  to  be  charged  by  the  will  of  T.  White, 
dated  in  1619,  upon  the  premises  then  known  as  24, 
Shoe-lane,  and  the  only  question  argued  was  whether 
the  corporation  or  Tabbs  were  now  liable  to  pay 
them. 

The  premises  were  acquired  by  the  corporation  in 
1825,  under  statutory  powers  to  acquire  property  for 
a  market  known  as  Farringdon  Market  —  see  the 
Farringdon  Market  Act,  1824  (5  Geo.  4,  c.  cli.) — and 
were  with  other  property  conveyed  to  them  by  the 
freeholder,  subject  to  the  ab3ve  and  other  reut- 
charges.  The  property,  formerly  24,  Shoe-lane,  was 
thrown  by  them  info  the  roadway  so  as  to  widen 
Shoe-lane  and  Stonecutter-street. 

In  1892  the  corporation  under  statutory  powers 
(for  which  see  the  Loadon  Central  Market  Act,  1886, 
49  Vict.  c.  viii.,  s.  14),  sold  the  site  of  Farringdon 
Market  to  Tubbs,  subject  to  particulars  and  condi- 
tions of  sale  which  showed  that  the  land  was  sold 
subject  to  annual  rent-charges  amounting  in  the 
Aggregate  to.  £28  16s.  6d.,  but  not  upon  what  par- 
ticular part  of  the  land  each  rent-charge  comprised  in 
such  aggregate  was  charged,  and  the  purchaser  w%s 
barred  thereunder  from  requiring  an  abstract  of  title 
or  production  cr  delivery  to  him  of  any  deeds. 

The  property  was  conveyed  to  the  purchaser  or  his 
nominees  in  several  plots,  and  each  plot  was  conveyed 
*'  subject  to  such  part  or  parts,  if  any,  of  the  said 
rent-charges  or  any  of  them  as  may  be  charged  upon 
the  said  hereditaments  and  premises  hereby  cuu- 
veyed."  N'one  of  the  conveyances  contained  any 
covenant  for  payment  of  the  rent-charges  or  for  the 

{a.)  Reported  by  J.  F.  Waley,  E;,q.,  B^ni»tti-i*t- 
Law. 
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indemnification  of  the  corporation.  Part  of  the 
property,  which  was  conveyed  to  Tabbs  himself, 
abutted  on  Shoe-lane  and  Stonecntter-street,  and  the 
centre  line  of  Stonecutter-street,  where  this  property 
abutted  on  it,  ran  through  the  site  of  the  former 
messuage,  24,  Shoe-lane. 

Vaughan  Hawkins^  for  the  applicants. — The  pro- 
cedure is  under  the  Charitable  Trusts  (Becovery)  Act, 
1891,  and  the  rules  thereunder :  see  Annual  Practice, 
vol.  2,  p.  372;  and  the  question  is,  which  of  the 
respondents  is  liable  to  pay  these  rent-charges. 

Neville,  Q,0,y  and  A,  J.  Allen,  for  the  corporation. 
— Tubbs  is  legally  and  equitably  liable.  The  pre- 
sumption is  that  the  property  to  the  middle  of  the 
adjacent  street  passed  to  him  under  the  corporation's 
conveyance:  MiekUthwait  v.  Newlay  Bridge  Co.,  33 
Ch.  D.  133,  p.  145,  35  W.  E.  Dig.  71,  per  Cotton, 
L. J. ;  and  he  therefore  became  owner  of  part  of  the 
land  charged.  Further,  Tubbs  is  under  an  equitable 
obligation  to  indemnify  the  corporation. 

Farwell,  Q*C,,  and  Sheldon^  for  the  defendant 
Tubbs. — ^There  is  no  authority  for  applying  the  pre- 
sumption to  the  soil  of  a  street  in  a  town.  Beckett  y. 
Leeds  Corporation,  20  W.  B.  454,  L.  B.  7  Ch.  App.  421, 
against  so  applying  it.  Moreover,  the  ownership  of  is 
the  corporation  extends  beyond  the  medium  JUum,  so 
that  the  case  does  not  come  within  the  ordinary  rule 
at  all. 

Tbey  also  cited  Doe  v.  Pearaey,  7  B.  &  C.  304  ; 
Leigh  v.  Jack,  28  W.  B.  452.  5  Es.  D.  264.  p.  270, 
per  Cockburn,  C.J. ;  and  Plumatead  Board  of  Works  v. 
British  Land  Co,,  23  W.  B.  133,  634.  L.  B.  10  Q.  ?. 
16,  203,  per  Blackburn,  J.,  at  p.  24.  [RoMEB,  J.— 
The  dictum  of  Cockbum,  C.J.,  in  Leigh  v.  Jack  that 
the  presumption  does  not  apply  to  recent  conveyances 
where  there  is  evidence  aviulable  on  the  point  is  not 
in  accordance  with  what  is  now  the  settled  law  on  the 
subject.] 

It  was  also  contended  that  the  corporation  were  not 
authorized  to  part  with  the  soil  of  the  street,  and  in 
the  interest  of  the  public  must  be  presumed  to  have 
iotended  to  retain  it. 

BoMEB,  J.  [after  statiog  the  facts  and  referring  to 
the  several  Acts  of  Parliament  under  which  the  cor- 
poration bought,  applied,  and  finally  sold  the  pro- 
perty, contioued :]  It  is  not  denied  that  these  rent- 
charges  are  payable,  and  the  question  is  as  between 
the  defendants  whether  the  corporation  or  Tubbs  is 
liable. 

It  was,  no  doubt,  difficult  for  the  corporation  to 
say  out  of  what  lands  the  several  rent-charges  in- 
cluded in  the  £28  16s.  6d.,  subject  to  which  the  whole 
property  was  sold,  respectively  issued,  and  for  that 
reason  the  land  was  sold  subject  to  their  aggregate 
amount  in  the  manner  stated.  One  thing  is  clear,  as 
betwreen  the  corporation  and  Tubbs,  Tubbs  ought  to 
pay.  And  I  am  able  to  do  justice,  for,  in  my  opinion, 
Tubbs  is  leg^y  liable. 

The  corporation  in  the  conveyances  to  Tubbs  con- 
veyed portions  of  a  site  which  abutted  on  Shoe-lane 
and  Stonecutter-street,  and  the  part  of  the  highway 
which  abutted  on  the  property  covered  the  site  of  the 
houses  on  which  the  two  rent- charges  were  originally 
imposed ;  so  that  if  the  conveyance  to  him  included 
that  part  of  the  highway  which  was  at  the  time  vested 
in  the  corporation,  he  became  liable  under  the  circum- 
stances stated.  The  corporation,  at  the  date  of  the 
*  conveyance,  owned  at  any  rate  a  moiety  of  the  site  of 
24,  Shoe-lane.  The  general  rule  as  to  the  presump- 
tion of  the  highway  passing  ad  medium  filum  was 
stated  by  Cotton,  L.J.,  in  MicklethuKiifs  case,  33  Ch. 
D.,  at  p.  145,  and,  whatever  the  origin  of  the  doc-, 
trine,  the  law  is  now  settied.    Cotton,  L.J.,  there' 


said:  *'The  rule  of  construction  is  now  well  settled 
that  where  there  is  a  conveyance  of  land,  eten 
although  it  is  described  by  reference  to  a  plan,  and 
by  colour,  and  by  quantity,  if  it  is  said  to  be  bounded 
on  one  side  either  by  a  river  or  by  a  public  thorough- 
fare, then  on  the  true  construction  of  the  instnuneat 
half  the  bed  of  the  river  or  half  of  the  road  pastes, 
unless  there  is  enough  in  the  circumstances  or  enough 
in  the  expressions  of  the  instrument  to  show  that  it 
is  not  the  intention  of  the  parties." 

It  is  suggested  that  the  rule  does  not  apply  to 
streets  in  towns.  Why  should  it  not  ?  Where  ii  the 
line  to  be  drawn  ?  At  country  towns,  small  towos, 
villages,  hamlets  ?  Where  is  the  limit  to  the  suggested 
exception?  In  my  opinion  the  rule  doee  apply 
to  streets  in  towns.  Is  there  anything,  then,  in  the 
case  before  the  court  to  rebut  the  presumption  ?  I 
cannot  find  anything.  The  site  of  Shoe-lane  wss 
acquired  under  the  same  Act  as  the  site  of  FAciingdon 
Market,  both  for  the  same  purpose.  As  owners  of 
the  market  the  corporation  bad  remained  owners  of 
the  soil  of  Shoe-lane.  They  are  not  the  owners  of 
the  property  opposite  to  the  property  sold  to  Tuhbs. 
Being  authorized  to  sell  the  market,  they  are  author- 
ized to  sell  the  soil  of  the  adjacent  street,  and  tin 
inclusion  of  the  soil  of  the  highway  in  the  sale  under 
the  powers  conferred  is  justified.  Under  these  cir- 
cumstances there  is  no  reason  for  presuming  that  the 
corporation  wished  to  retain  the  soil.  The  public  sre 
not  prejudiced  by  its  sale ;  they  will  enjoy  the  use  of 
the  highway  just  the  same.  The  circumstances  of 
the  purchase  by  Tubbs,  the  sale  by  the  corponiioa, 
the  difficulties  in  ascertaining  what  parts  of  the 
property  were  charged,  are,  in  my  opinion,  circnm- 
stances  tending  to  support  the  presumption.  It  ii 
suggested  that  the  corporation  owning  the  soil 
beyond  the  medium  filum  tends  to  rebut.  I  feri  no 
doubt  that  if  A.  owns  houses  on  one  side  of  the  high- 
way and  B.  on  the  other,  the  soil  of  the  highway  not 
being  evenly  divided  between  them  bat  as  to  the 
greater  part  owned  by  A.,  supposing  that  A.  conveyed 
his  houses  aa  bounded  by  the  highway,  the  pie- 
sumption  would  pass  A.'s  part  of  the  highway.  Tm 
ordinary  presumption  is  ownership  ad  medium  fibtm 
on  the  part  of  the  conveying  party.  If  the  extent  of 
his  ownership  be  not  an  admitted  fact,  the  sole  effsot 
is — ^not  that  the  presumption  is  negatived,  bat — that  it 
passed  whatever  interest  the  conveying  party  had. 

I  therefore  hold  that  the  defendant  Tubbs  is  legally 
liable  in  respect  of  the  rent-charges. 

Solicitors,  Clabon;  H,  E.  Crawford;  Leonard  TMs. 
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Knmis  v.  Geayes.  (a.) 


Local  government — Building  line — Tnformaiion — Dif 
missal — Justices  equally  divided — Continuing  ofauf 
^Public  HeaUh  {Buildings  in  StreeU)  Act,  1888  (51 
&  52  Vict,  c.  55),  0.  3. 

On  the  5th  of  March,  1897,  the  appellant  umu  charge^ 
in  an  information  before  justices,  with  an  offence  aifa' 
section  3  of  the  Public  HmUh  (Buildings  in  Streets)  Ad, 
1888.  The  justices,  being  equally  divided,  dismissed tU 
information  upon  that  ground.  On  tM  I9th  of  Norem' 
ber,  1897,  the  appellant  was  cluirged  with  continuing  tt< 
acts  which  formed  the  subj'ect-matter  of  the  first  tVor* 
mation. 


(a.)  Beported  by  C.  G.  Wilbi 
rister-at-Law. 


tBAHAic,  Esq.,  BBr> 
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HiohOoubt. 


Knnris  v.  G&aybb. — GsAPLnr  v.  Pumas  &  Sncpsoir. 


COUBT  OF  AfPEAL. 


Hddt  that  ihefutHce$  who  heard  (he  fir  a  information 
maut  be  taken  to  have  decided  that  no  offence  was  com' 
wsittedt  and  thai  the  appellant  was  there/ore  entitled  to 
am  €tcqmttal  upon  the  second  information. 

Cue  stated  by  justioes  under  20  &  21  Vict.  o.  43 
and  42  &  43  Vict,  c  49. 

On  ibe  19th  of  November,  1897,  an  information 
was  laid  against  the  appellant  under  section  3  of  the 
PaUio  Health  (Boildmga  in  Streets)  Act,  1888, 
<diaiging  him  that  on  the  6th  of  March,  1897,  having 
unlawf  ally  and  without  the  written  consent  of  the 
urban  anthority  ereoted  and  brought  forward  a 
oertam  house  in  a  certain  street  beyond  the  front 
main  wall  of  the  house  or  building  on  either  side 
thflceof  in  the  same  street,  he  did  continue  the  said 
offtaioe  for  fifty  days  on  and  after  the  6th  of  March, 
1897,  and  after  he  had  received  a  written  notice  to 
met  back  the  building  in  accordance  wi^  the  proper 
building  line. 

On  &  6th  of  March,  1897,  an  information  was 
laid  against  the  appellant  under  the  same  section, 
ofaaiging  him  that  on  the  30th  of  December,  1896,  he 
did  unlawfully  and  without  the  written  consent  of  the 
urban  anthority  erect  and  bring  forward  a  certain 
liDaae  in  a  certain  street  beyond  the  front  main  wall 
of  the  hoose  or  building  on  either  side  in  the  same 
street  and  did  continue  the  said  offence  for  twenty- 
cig^t  days  after  he  had  received  a  written  notice  to 
■at  back  the  building  in  accordance  with  the  proper 
^ywliliwg  line. 

Tlie  last-mentioned  information  was  heard  on  the 
13th  of  March,  1897,  by  a  bench  of  justices  who,  in 
tiie  leanlt,  were  equsJly  divided,  half  of  them  being  in 
favour  a  conviction  and  the  remainder  in  favour  of 
an  acqnittal.  Being  of  opinion  that  there  could  be 
BO  conviction  except  by  a  majority,  the  justices 
djimtasnd  the  information  on  that  ground,  with  costs. 
A  ease  for  the  opinion  of  the  High  Court  was  granted 
but  not  proceeded  with. 

The  matters  in  respect  of  whioh  the  appellant  was 
diarged  in  the  information  laid  on  the  19th  of 
Vovember,  1897,  were  identical  with  those  in  respect 
of  which  he  wjb  charged  in  the  information  laid  on 
the  5th  of  March,  1897,  with  the  exception  that  the 
fanner  information  was  for  continuing  the  offence 
charged  in  the  latter  information. 

The  justices  who  heard  the  information  laid  on  the 
19th  of  November,  1897,  convicted  the  appellant, 
granting  a  caae  for  the  opinion  of  the  High  Court. 

Seetiim  3  of  the  Public  Health  (Buildings  in 
Streets)  Act,  1888,  provides  as  follows:  "Section 
156  of  the  Public  Health  Act.  1875,  is,  save  as 
hereinafter  mentioned,  hereby  repealed,  and  in  lieu 
thereof  it  is  hereby  enacted  that  it  shall  not  be  law- 
ful in  any  urban  oistrict,  without  the  written  consent 
of  the  nrban  authority,  to  erect  or  bring  forward 
any  house  or  building  in  any  street,  or  any  part  of 
audi  house  or  building,  beyoud  the  front  main  wall 
of  the  house  or  building  on  either  Mn  thereof  in  the 
aame  street,  nor  to  build  any  addition  to  any  house 
or  building  beyond  the  front  main  wall  of  the  house 
or  bnOding  on  either  side  of  the  same.  Any  person 
offmding  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  day 
dun*  g  which  the  offence  is  continued  after  written 
aotioe  in  this  behalf  from  the  urban  authority." 

Ashton^  for  the  appellant. — The  justices  who  heard 
the  first  information,  being  equaJiy  divided,  rightly 
diimissod  the  information :  Beg.  v.  Ashplant,  52  J.  P. 
474.  That  information  was  heard  and  determined 
and  adjudicated  on :  ExparU  Evans,  [1894]  A.  C.  16. 
Tbe  second  informatum  dealt  with  a  continuance  of 
Ihat  which  had  already  been  adjudicated  on  in  the 
first  information.    It  caniiot  be  an  offence  to  continue 


to  do   that    which    has  been  held   not   to   be  an 
offence. 

H.  Cm  Richards,  for  the  respondent. — ^The  decision 
of  the  bench  on  Uie  firdt  information  did  not  amount 
to  an  acqiiittaL 

Wills,  J. — The  bench  having  been  equally  divided, 
we  must  hold,  on  the  authority  of  the  cases  cited,  one 
of  which  was  decided  by  a  Divisional  Court  and  the 
other  in  the  House  of  liords,  the  effect  of  what  they 
did  to  be  a  properly  constituted  dismissal.  I  do  not 
think  the  justices  took  a  wise  course.  What  we 
should  have  done  in  the  High  Court  would  have  been 
to  adjourn  the  case  and  reconstitute  the  court  so  as  to 
obtain  an  effective  decision.  But  that  was  a  matter 
entirely  in  their  discretion.  The  ca^e  having  been 
dismissed  we  must  take  it  that  there  w^as  no  offence. 

It  is  suggested  by  the  learned  counsel  for  the 
respondent  that  after  fifty  days  he  could  proceed 
against  the  appellant  for  c  mtinuing  the  offence  with 
which  he  was  originally  charged.  That  would  be  to 
treat  as  an  offence  that  which  had  been  held  to  be  no 
offenee  and  so,  in  effect,  to  alter  the  first  decision* 
The  first  decision  stands  as  a  decision.  It  was  a 
decision  made  between  the  same  parties  and  with 
regard  to  the  same  subject-matter.  That  according 
to  all  anthority  is  an  end  of  the  matter.  I  have 
nothing  to  say  as  to  the  merits.  My  first  impression  . 
is  not  against  the  view  taken  by  the  magistrates  who 
heard  the  second  information.  At  all  events  the 
matter  before  them  had  been  decided  by  a  competent 
tribunal,  and  there  was  no  more  to  be  said.  The 
appeal  will  be  allowed  with  costs  and  the  conviction 
quashed. 

Ejennedy,  J. — ^I  agree. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Martin  A  Co.y  for 
Albert  Neoe,  St.  Leonards. 

Solicitors  for  the  respondent,  Langham^  Son^  A 
Douglas,  Hastings. 


(Ooutt  Of  a^ppeah 


Prom  Q.  B.  Div.  '#  -.     .,  „,. 

(A  L.  Smith  and  Chitty,  L.JJ.)  }  ^^^  ^'' 

Chaplin  v.  Pumcic  &  Simpson. 
Lainq  {jClaimant).  (a.) 

Practice  —  Evidence  —  Inspection  —  Examination  of 
witnesses  on  commission  —  Order  to  send  abroad 
property  in  dispute — Jurisdiction — R,  S.  C,  1883, 
ord.  37,  r.  5 ;  ord.  50,  r.  3. 

In  interpleader  proceedings  as  to  the  right  to  the 
possession  of  a  stamp  album,  one  of  the  claimiuts  applied 
for  an  order  that  the  album  might  be  sent  abroad  for 
inspection  by  witnesses  who  were  to  he  examined  there  on 
commission. 

Held,  thai  the  court  had  jurisdiction  to  make  such 
order  under  ord.  37,  r.  6,  and  ord.  50,  r.  3. 

Leader  v.  Smyth,  8  Times  L.  R.  612,  overruled. 

Appeal  from  an  order  of  Ghrantham,  J. 

The  action  was  brought  by  the  plaintiff  Chapli a  t> 
recover  possession  of  a  stamp  album  from  the  defen- 
dants   Puttick  &    Simpson,   who   were  auctioneers. 


(a.)  Reported  by  P.  Q.  RucKER,  Esq.,  Barrister- at- 
Law. 
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The  plaintiff  alleged  that  the  album  belonged  to 
him  and  had  been  stolen  from  him  at  Johannesburg, 
in  South  Afrioa.  A  claim  was  also  made  to  the 
album  by  the  claimant  Laing,  who  had  placed  it  in 
the  hands  of  the  defendants  to  be  sold,  and  who 
alleged  that  he  had  bought  it  in  London. 

The  defendants  having  int^pleaded,  an  interpleader 
issue  was  directed  to  be  tried  between  Laing  and 
Chaplin. 

On  the  application  of  Chaplin  an  order  was  made 
for  a  commission  to  be  sent  out  for  the  examination 
of  witnesses  on  his  behalf  at  Johannesburg.  A 
further  application  was  then  made  by  ChapUn,  on 
which  Grantham,  J.,  made  an  order  that  the  album 
should  by  sent  by  post  to  the  British  vice-consul  at 
Johannesburg  for  inspection  by  the  witnesses  who 
were  to  be  examined  there,  and  that  it  should  be 
returned  to  the  auctioneers. 

From  this  order  Laing  appealed. 

O.  A,  Blackwellf  for  the  appellant. — The  court  has 
no  jurisdiction  to  order  property  which  is  the  subject- 
matter  of  the  dispute  in  an  action  to  be  sent  abroad. 
In  Leader  v.  Smyth,  S  Times  L.  B.  612,  the  plaintiff 
complaiued  that  the  defendant  had  accused  her  of 
stealing  a  brooch,  and  the  defendant  having  justified, 
the  plaintiff  applied  for  an  order  that  the  broooh 
might  be  sent  abroad  to  be  identified  by  a  witness  on 
commission  as  being  a  broooh  which  the  plaintiff  had 
in  her  possession  before  the  date  of  the  alleged  theft. 
The  court  held  that  there  was  no  jurisdiction  to  make 
such  order. 

HatueU,  for  the  respondent. 

Colam,  for  the  stakeholders. 

A.  L.  Smith,  L.J. — ^I  am  of  opinion  that  the  court 
has  jurisdiction  to  make  this  order.  Ord.  37,  r.  6, 
says  that  **  the  court  or  judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for  the  pur- 
poses of  justice,  make  any  order  for  the  examination 
upon  oath  before' the  court  or  judge  or  any  officer  of 
the  court,  or  any  other  person,  and  at  any  place,  of 
any  witness  or  person."  Those  words  are  very  wide 
and  dearly  cover  the  present  case.  I  am  also  of 
opinion  that  the  court  has  jurisdiction  to  make  this 
order  under  ord.  50,  r.  3,  which  says  that  "it  shall 
be  lawful  for  the  court  of  a  judge,  upon  the  application 
of  any  party  to  any  cause  or  matter,  and  upon  such 
terms  as  may  be  just,  to  make  any  order  for  the 
detention,  preservation,  or  inspection  of  any  property 
or  thing,  beiug  the  subject  of  such  cause  or  matter, 
or  as  to  which  any  question  may  arise  therein." 
With  regard  to  Leader  v.  Smyth,  I  think  it  is  impos- 
sible to  read  that  case  without  seeing  that  my  brother 
Mathew  simply  deferred  to  the  opinions  which  had 
bti<fn  expressed  by  other  judges,  and  that,  if  he  had 
followed  his  own  opinion  he  would  have  held  that  the 
court  had  jurisdiction  to  make  the  order  wiuch  was 
asked  for.  I  am  prepared  to  say  Uiat  in  my  opinion 
that  case  was  wrongly  decided. 

Chitty,  L.  J. — I  am  of  the  same  opinion.  I  think 
that  the  court  has  jurisdiction  to  order  the  persons 
who  have  the  custody  of  this  album  to  send  it  out  to 
the  British  vice-consul  at  Johannesburg  to  be  placed 
before  the  witnesses  who  are  to  be  examined  with 
regard  to  it.  I  do  not  see  that  the  fact  that  the 
album  is  the  thing  in  dispute  in  the  action  prevents 
our  having  jurisdiction.  Ord.  37,  r.  5,  gives  power 
to  make  **  any  order "  for  the  examination  of  a 
witness.  An  order  for  a  ODmmission  for  the  examina- 
liou  of  the  witnesses  abroad  has  been  made  and  is  not 
appealed  agaiubt ;  and  I  think  that  the  order  which 
we  are  now  considering  is  a  necessary  supplement  to 


that  order.  With  regard  to  ord.  50,  r.  3, 1  see  no 
reason  for  limiting  it  to  inspection  within  the  United 
Kingdom.  As  to  Leader  v.  Smyth,  I  prefer  the 
unexpressed  opinion  of  Mathew,  J.,  to  that  which  he 
expressed  in  deference  to  others. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  B,  G.  Porteous. 

Solicitor  for  the  respondent,  H,  R.  Fanshatve, 

Solicitors  for  the  stakeholders,  Stock  ds  Slater. 


Prom  Q.  B.  Div.  \  .  ^  .,  ^^ 

(A.  L.  Smith  and  Chitty,  L.JJ.)  f  ^^  -***• 

LODQE  v.  MATOa,  &0.,  OP  HUDDSaSPIBLD.  (a«) 

Practice — Appeal — Cuse  statetl  for  opinion  of  Queen** 
Bench  Division — 12  <fc  13  Kic*.c.45,«.  II — Judicature 
Act,  1873,  8.  19. 

An  appeal  lies  from  a  decision  of  the  Queens  Bench 
Division  on  a  special  case  stated  with  respect  to  an  appeal 
to  a  court  of  quarter  sessions  under  section  11  of  12  <e 
13  Vict,  c.  45,  although  judgment  has  been  entered  in 
the  court  of  quarter  sessions  in  conformity  with  that 
decision. 

Appeal  from  a  decision  of  the  Qaeen*s  Bench 
Division  (Lord  Bussell  of  Killowen,  C.J.,  and  Ridley, 
J.),  on  a  special  case  stated  under  12  &  13  Vict,  c 
45,  s.  11. 

The  Corporation  of  Huddersfield,  having  obtained 
from  justices  an  order  for  payment  by  P.  Lodge  of 
certain  paving  expenses  under  the  provisions  of  the 
Huddersfield  Improvement  Act,  1871,  Lodgti  grave 
notice  of  appeal  to  the  quarter  sessions  for  the  West 
Biding  of  iLe  county  of  York. 

By  consent  of  the  parties  a  special  case  was  stated 
for  the  opinion  of  the  High  Court  under  section  11  of 
12  &  13  Vict.  c.  45. 

That  section  enacts  as  follows:  "At  any  time 
after  notice  given  of  appeal  to  any  court  of  general 
or  quarter  sessions  of  the  peace  against  any  j  adgment, 
order,  rate,  or  other  matter  •  •  •  for  which  the 
remedy  is  by  such  appeal,  it  shall  be  lawful  for  the 
parties,  by  consent  and  by  order  of  any  judge  of  one 
of  the  superior  courts  of  common  law  at  Westminster, 
to  state  the  facts  of  the  ca^e  in  the  form  of  a  special 
case  for  the  opinion  of  such  superior  court,  and  to 
agree  that  a  judgment  in  conformity  with  the  decisiaiL 
of  such  court  .  •  •  may  be  entered  on  motion 
by  either  party  at  the  sessions  next  or  next  but  one 
after  such  decision  shall  have  been  given ;  and  such 
judgment  shall  and  may  be  entered  accordingly,  and 
shaU  be  of  the  same  effect  in  all  respects  as  if  the 
same  hdd  btM)u  given  by  the  court  of  general  or 
quarter  seRRions  upon  an  appeal  duly  entered  and 
continued." 

On  the  hearing  of  the  special  case  on  the  Ist  of 
April,  1898,  the  Divisional  Court  were  of  opinion 
that  the  order  of  the  justices  ought  to  be  set  ande. 

On  the  2nd  of  April  the  corporation  gave  notace  of 
this  appeal  from  the  decision  of  the  Queen*s  Bench 
Division. 

On  the  4th  of  April  the  quarter  sessions,  on  the 
motion  of  Lodge,  ordered  that  judgment  shooid  be 
entered  in  conformity  with  the  decision  of  the  Queen's 
Bench  Division. 

Tindal  Atkinson^  Q.O.  {Waugh  with  him),  for  the 
respondent  Lodge. — There  is  a  preliminary  objectioii 

(a.)  Beported  by  F.  G.  Ruokeb,  Esq.,  Barrister- 
at-Law. 
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to  the  hearing  of  this  appeal.  The  decision  of  the 
Qaeen'B  Bench  Diyision  in  this  case  was  not  a  judg- 
ment or  order  within  the  meaning  of  section  19  of 
the  Jadicatnre  Act,  1873,  and,  therefore,  no  appeal 
lies.  The  court  was  exerdsiDg  a  merely  consultative, 
and  not  a  judicial,  jurisdiction.  The  quarter  sessions 
neyer  parted  with  their  jurisdiction,  and  they  entered 
judgment  after  the  decision  of  the  Queen's  Bench 
Divuion  in  accordance  with  that  decision.  Corporation 
of  Peterborough  v.  Overseers  of  WilstJiorpe,  32  W.  B. 
648,  12  Q.  B.  D.  1,  and  Guardians  of  Holbom  7. 
Guardians  of  Chertsey,  33  W.  B.  698,  15  Q.  B.  D.  76, 
were  both  cases  under  section  11  of  12&13  Vict.  c. 
45,  as  the  present  case  is,  and  io  each  of  them  it  was 
held  that  an  appeal  lay  from  the  decision  of  the 
Queen's  Bench  Division;  but  in  neither  of  those 
cases  did  it  appear  that  the  quarter  sessions  had 
entered  judgment.  This  case  may  be  distinguished 
from  them  on  that  ground.  In  Overseers  of  the  Poor 
of  Wahall  v.  London  and  North-Western  Railway  Co,, 
27  W.  B.  189,  4  App.  Cas.  30,  Lord  Cairns  recognized 
that,  where  the  court  of  quarter  sessions  did  not  part 
with  its  jurisdiction,  the  function  of  the  Queen's 
Bench  Division  was  consultative.  And  in  Ex  parte 
County  Council  of  Kent  and  Coundl  of  Dover ^^  39 
W.  B.  465,  [1891]  1  Q.  B.  725,  it  was  expressly  held 
i^t,  where  the  High  Court  exercised  a  consultative 
jurisdiction,  no  appeal  lay. 

Sir  R.  T.  Reid,  Q,C.  (Macmorran,  Q.Cy  and  A. 
Glen  with  him),  for  tiie  appellant  corporation. — The 
cases  reoognizM  by  Lord  Cairns  in  Overseers  of  the 
Poor  of  mtlsaU  v.  London  and  Norths  Western  Raihvay 
Com  as  being  instances  of  consultative  jurisdiction  are 
a  very  special  class  of  oases.  No  doubt  Ex  parte 
County  Council  of  Kent  wm  a  case  of  such  consultative 
jurisdiction.  But  the  Peterborough  case  and  the  case 
of  the  Guardians  of  Holborn  show  clearly  that 
decisions  of  the  High  Court  on  cases  stated  under 
section  11  of  12  &  13  Vict  c.  45  are  not  consultative 
bat  judicial.  And  the  fact  that  the  quarter  sessions 
have  entered  judgment  can  make  no  difference. 

A.  L.  Smith,  L.J. — ^This  is  an  appeal  from  a 
decision  of  the  Queen's  Bench  Division  on  a  case 
stated  under  section  11  of  12  &  13  Yiot.  c.  45,  in  an 
appeal  to  a  court  of  quarter  sessions.  The  pre- 
liminary objection  is  taken  that  no  appeal  lies  to  this 
coort.  The  authorities  which  have  been  cited  show 
that  dedsioDS  of  the  Queen's  Bench  Division  on  such 
oases  are  subject  to  appeaL  But  the  point  taken  here 
is  that  in  this  case  the  quarter  sessions  have  since  the 
decision  of  the  Queen's  Bench  Division  entered 
judgment  in  accordance  with  that  decision.  I  am  of 
opinion  that  this  case  cannot  be  distinguished  from 
the  prior  cases  on  that  ground,  and  that  the  decision 
of  the  Divisional  Court  is  a  **  judgment  or  order  " 
from  which  an  appeal  lies  under  section  19  of  the 
Judicature  Act.  It  is  not  necessary  to  say  now  how, 
if  we  should  think  the  Divisional  Court  were  wrong, 
effect  could  be  given  to  our  judgment.  But  in  my 
opinion  there  must  in  such  circumstances  be  some 
way  of  putting  the  matter  right. 

CniTTY,  L.J.,  concurred. 

Objection  overruled. 

The  appeal  was  then  heard  on  its  merits  and 
dismissed. 

Solicitor  for  the  appellants,  F,  C,  Lloyd, 
Solicitors  for  the  respondent,  Capd-Cure  &  Ball, 
for  Ramsden,  Syhes,  &  Ramsden,  Huddersfield. 


'} 


April  19. 


From  Chan.  Div. 

(Lindley,  M.B.,  and  Bigby 

and  Collins,  L.J  J.) 

Allhusbn  V,  Baling  and  South  Harrow  Bail- 
way  Co.  (a.) 

Railway  company — **  Part  only  of  any  house  or  other 
building" — Avenue  —  Lands  Clames  Consolidation 
Ad,  1845  (8  <fc  9  Vict.  c.  18),  s,  92. 

Pr%(yr  to  1890  a  mansion-house  and  grounds,  and  a 
private  road  forming  the  approach  thereto,  formed  part 
of  the  T,  Estate.  In  1890  the  then  owners  conveyed  to 
the  plaintiff  (inteT  alia)  the  mansion-house  and  grounds 
and  the  site  of  the  private  road,  reserving  to  themselves  a 
right  of  way  over  the  road.  The  defendant  railway 
company  having  served  notice  to  treat  for  a  portion  of  the 
road. 

Held,  that  the  said  portion  of  the  road  did  not  form 
part  of  the  plaintiffs  **  house  ^*  within  the  meaning  of 
section  92  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  thai  the  plaintiff  could  not  require  the  defendants  to 
take  the  whole  of  Vie  house  and  grounds. 

Decision  o/ Stirling,  J.,  ante,  p.  388,  affirmed. 

Appeal  by  the  plaintiff  from  a  decision  of  Stir- 
ling, J.  (ante,  p.  388,  where  the  facts  are  sufficiently 

stated). 

Balfour  Browne,  Q.C.,  Butcher,  Q.C.,  and  E,  Moon, 
for  the  appellant,  cited  Lord  Grosvenor  v.  Hampstead 
Junction  Railway  Co.,  5  W.  B.  812,  1  De  G.  &  J.  446 ; 
Steele  v.  Midland  Railway  Co.,  14  W.  B.  367,  L.  B.  1 
Ch.  App.. 275;  Barnes  v.  Southsea  Railway  Co.,  32 
W.'B.  976, 27  Ch.  D.  536 ;  Marson  v.  London,  Chatham, 
&  Dover  Railway  Co.,  L.  B.  6  Eq.  101,  16  W.  B.  Ch. 
Dig.  80 ;  Richards  v.  Swansea  Improvement  and  Tram- 
way Co.,  26  W.  B.  764,  9  Ch.  D.  425,  434,  437 ;  and 
Furniss  v.  Midland  Railway  Co.,  L.  B.  6  Bq.  473,  475, 
17  W.  B.  Ch.  Dig.  145. 

Phipson  Beale,  Q.C.,  Freeman,  Q.C.,  and  R,  F. 
Norton,  for  the  defendant  company,  the  respondents. 

Balfour  Browne,  Q.C,  replied. 

LiNDLBY,  M.B. — I  think  this  case  turns,  after  all, 
on  the  true  construction  of  section  92  of  tiie  Lands 
Clauses.  Consolidation  Act,  1845,  which,  of  course, 
must  be- construed  upon  the  same  principles  as  have 
been  applied  to  its  construction  ever  since  the  Act  was 
passed.  As  to  those  principles  I  do  not  think  there 
has  ever  been  any  conflict  of  judicial  opinion. 
Section  92  of  the  Act  of  1845  enacts  that  '*  no  party 
shall  at  any  time  be  required  to  sell  or  convey  to  the 
promoters  of  the  undertaking  a  part  only  of  any 
house  or  other  building  or  manufactory,  if  such  party 
be  williog  and  able  to  sell  and  convey  the  whole 
thereof."  Now,  it  has  been  laid  down  ever  since 
this  Act  was  passed  that  by  the  word  *' house"  is 
meant,  not  a  mere  building,  whether  for  residential 
or  for  other  purposes,  but  whatever  would  pass  under 
conveyance  of  '*  a  house."  There  is  no  doubt  at  all 
about  that ;  but,  as  I  observed  during  the  argument, 
it  is  very  seldom  that  you  have  a  conveyance  of  "  » 
house"  without  some  sort  of  context  which  enables 
you  to  see  what  is  meant.  The  use  of  the  word 
** house"  may  convey  a  piece  of  land  more  or  less 
large,  but  it  does  not  follow  that  every  garden 
which  is  enjoyed  with  the  house  is  part  of  the  house. 
Still,  that  is  the  point  we  have  got  to  consider,  Is  the 
company  here  proposing  to  take  **part  only  of  a 
house  "  ? 

If  we  look  at  the  conveyance  of  November,  1  890, 

(a.)  Reported  by  B.  C.  Mackenzie,  Esq.,  Barrist^w-- 
at-Law. 
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we  find  that  the  vendor  is  selling  a  portion  of  a 
larger  estate.  Paragraph  14  diows  that  he  is  selling 
under  the  order  of  the  court,  and  the  recital  is  that 
it  is  ordered  that  the  vendor  should  be  at  libeoty  to 
sell.  Therefore  what  he  was  ordered  to  sell,  or 
authorized  to  sell,  was  something  more  than  a  house 
— a  good  deal  more  than  would  pass  by  a  grant  of 
the  house.  He  is  authorized  to  sell  a  house  called 
Twyford  Abbey.  Then,  if  we  look  at  the  parcels, 
what  is  it  that  he  does  sell  ?  He  sells  the  messuage 
commonly  called  Twyford  Abbey,  together  with  the 
grounds  and  the  site  of  the  private  road,  and  the 
advowson  of  the  church  adjoining  the  said  mansion- 
house  and  premises,  and  so  on.  When  we  look  at 
the  plan  we  find  what  is  meant  by  Twyford  Abbey 
mansion-house.  Now,  how  much  of  all  that  can  be 
said  under  this  conveyance  to  be  part  of  the  house  P 
I  doubt  very  much  whether  the  pieces  of  land  marked 
on  the  plan  30  and  36 — that  is,  the  avenue  or  private 
road,  are  part  of  the  house  at  all.  They  are,  no 
doubt,  part  of  the  land  occupied  with  the  house ;  but 
I  think  they  are  not  part  of  the  house  itself.  I  think 
it  would  be  stretching  language  to  say  that  that 
avenue,  situated  as  it  is,  is  part  of  the  house,  or  would 
be  included  in  a  conveyance  of  the  house,  if  we  had 
nothing  else.  If  that  is  so,  the  company  are 
absolutely  in  the  right. 

But  it  is  said  l£at  the  authorities  ag^nst  that 
view  are  too  strong ;  we  are  pressed  with  authorities 
which,  it  is  said,  have  gone  to  such  an  extent  that  we 
cannot  logically  avoid  goin^  a  step  farther.  I  do  not 
feel  dispMed  to  be  so  logical  as  to  do  that  which 
appears  to  me  to  be  contrary  to  the  right  construc- 
tion of  tiie  Act  of  1845.  I  think,  perhaps,  the 
strongest  of  the  cases  relied  upon  is  Fumias  v.  Mid- 
land  Railway  Co.  But  what  was  being  done  there 
was  to  destroy  the  waterworks,  or  so  to  interfere 
with  them  that  the  judge  felt  bound  to  prevent  that. 
But  I  am  satisfied  that  in  the  present  case  nobody 
looking  at  this  plan  and  attending  to  the  mode  in 
which  the  house  and  the  land  are  joined  can  reason- 
ably say  that  they  are  parts  of  one  whole.  The  land 
does  not  fairly  come  within  the  description  of  *'  part 
of  any  house,**  extensively  as  that  description  has 
been  construed  by  some  of  the  decisions.  To  hold 
otherwise  would  be  pressing  those  decisions  too  far, 
and  would,  I  think,  be  to  make  a  very  bad  prece- 
dent.   The  appeal  must  therefore  be  dismisfljed. 

BiOBY,  L.J. — I  am  of  the  same  opinion.  It  is 
important  to  observe  that  the  defendants  are  not 
bound  to  take  Hie  house  simply  because  they  have 
rendered  it  less  valuable.  That  is  not  the  test.  The 
test  is  stated  in  section  92  of  the  Act ;  if  you  take 
part  of  the  house  or  building  you  must  take  the 
whole.  It  would,  in  my  opinion,  be  most  dangeroas 
to  take  a  decided  case  and  say  that,  because  some- 
thing which  did  not  appear  to  be  part  of  a  house  was 
held  to  be  within  the  section,  therefore  vou  must  in 
the  present  case  so  hold.  I  think  we  should  be  making 
a  wrong  use  of  the  authorities  if  we  felt  driven  to 
reverse  the  decision  of  the  learned  judge  in  the  court 
below. 

Collins,  L.  J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

AppecU  dismissed. 

Solicitors,  Orossmarif  Prichard,  Grossman,  dk  Block  ; 
Baxter  Jh  Co. 


From  Chan.  Div.  1 

(Lindley,  M.R.,  and  Kigby  and  >       March  30,  31. 
Vaughan  Williams,  L.J  J.)       J 

London  and   North- Western  Bailwat  Co.  t. 
BuRAL  District  Council  of  Bunoorn.  (a.) 

Local  government—**  S«wer"  or  ** drain" — Land  draiw 
consirtLcted  by  railway  company — Seiver  made  /or 
draining  land  under  a  local  or  prioate  Ad — Vesting  in 
local  authority — Railways  Glauses  Gonsolidaiion  Ad, 
1845  (8  Vict.  c.  20).  s.  OS -Public  HeaUh  Act,  1875 
(38  d:  39  Vict.  c.  55},  ss.  4,  13. 

The  special  Act  of  a  railway  company  expressly  incor- 
porated the  provisions  of  the  Railways  Glauses  ConnAi- 
dation  Act,  1845,  and,  pursuaTit  to  such  last-mentioned 
Act,  the  railway  company  laid  down  pipes  cutd  con- 
structed  certain  drains  for  the  purpose  of  carrying  aiMy 
water  f.'om  lands  lying  near  the  railway.  Ihtwa  suck 
piftes  and  drains,  but  without  the  knowledge  of  the  raU- 
way  company,  some  sewage  from  Jiouses  erwted  on  adjoin' 
ing  lands  within  the  district  of  the  local  authority  found 
its  way. 

Held,  affirming  the  decision  of  Stirling,  J.  (ante,  p. 
121),  that  the  drains  were  sewers  within  the  meaning  of 
the  Public  Health  Act,  1875.  but,  being  made  under  a 
private  Act  of  Parliament,  fell  within  the  second  excep- 
tion  contained  in  section  13  of  the  Public  Health  Act,  1875, 
and  were  consequently  not  vested  in  the  local  authority. 

Appeal  of  the  defendants  from  Stirling,  J.  (reported 
ante,  p.  121,  and  [1898]  1  Ch.  34). 

The  plaintiffs  in  the  action  claimed  an  injuuctioato 
restrain  the  defendants  from  connecting  oertiin  aev 
sewers  at  Helsby,  in  the  county  of  Chester,  witk 
certain  land  drains  and  ditches  of  the  plaintiff^,  tod 
from  causing  or  permitting  sewage  or  water  to  flov 
therein. 

The  question  at  issue  wav  whether  the  land  dnnii 
and  ditches,  which  were  constructed  on  their  own  liads 
by  the  plaintiffs  or  their  predecessors  in  title,  woe 
vested  in  the  plaintiffs  or,  under  the  provisions  of  the 
Public  Health  Act,  1875.  in  the  defendants,  as  the 
rural  sanitary  authority  of  the  district  Sorting.  J., 
held  th-it  they  were  vested  in  the  plaintiffd.  hafinc 
been  made  under  a  private  Act  of  Pariiament.  and 
falling  within  the  second  exception  of  section  13  of 
the  PubUc  Health  Act,  1875. 

The  defendants  appealed. 

Buckley,  Q.G.,  and  E.  P.  Hewitt,  for  the  appeDnts. 
Gripps,  Q.G.,  and  SJ^earman,  for  the  plaintifEk 

Lindley,  M.B.— I  cannot  bring  myself  to  doubt 
that  the  judgment  appealed  from  is  rights  Tbe 
judgment  appealed  from  declares  that  the  land, 
drains,  ditches,  and  sewers  of  the  plaintiffs,  in  the 
locu^  in  quo,  are  not  vested  in  the  defendants,  hot 
in  the  plamtiffs ;  and  it  restrains  the  defendants,  Yho 
are  the  Bural  District  Council  of  Buncom  from  ooa- 
necting  the  sewers  of  the  defendants  with  the  doom 
and  so  on  of  the  plaintiflfa. 

It  appem  to  me  that  the  argument  for  the  a^^MlliiitB 
entirely  fails.  It  is  (if  not  conceded)  pretty  plaiB,  I 
think,  that  the  defendants  have  no  right  to  ton 
sewage  into  the  drains  of  iiie  plainti£Gi  nnks  thoee 
drains  are  sewers  vested  in  the  defendants  by  virtie 
of  the  Public  Health  Act.  That  thoee  diaios  aze 
sewers  within  the  definition  clause  seems  to  me  to  be 
tolerably  plain.  Whether  sewage  pssaos  into  tbea 
or  not,  does  not  seem  to  be  a  test.  Every  drsin  is  • 
sewer,  except  that  which  is  specially  defined  to  bet 

(a.)  Beported  by  W.  Shallorobs  Qoddaso,  Biq.. 
Barrister-at-Law. 
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diain  within  the  meaziiiig  of  the  Aot.  These  do  not 
come  within  the  narrow  interpretation  of  a 
drain,  they  come  within  the  popular  conception 
of  a  drain — that  is  to  say,  they  are  sewers  as  dis- 
tinguished from  drains  so  far  as  the  interpretation 
danse  is  concerned.  There  is  no  douht,  I  thimc,  ahout 
that.  Then  we  must  look  and  see  what  the 
Public  Health  Aot  of  1875  says.  By  section  13, 
"all  existing  and  future  sewers'* — ^that  would  in- 
clude all  the  plaintiffs'  drains,  I  think— within  the 
district  of  the  defendants,  shall  vest  in  the  defen- 
dants and  be  under  their  controL  Then  there  are 
certain  exceptions.  The  first  does  not  apply,  so  I 
will  not  rea^  it.  The  second  does  apply,  in  my 
judgment.  The  second  exception  runs,  *'  sewers  " — 
which,  I  repeat,  these  things  are — *'  made  and  used 
for  the  purpose  of  draining,  preeenring,  or  improving 
land  under  any  local  or  private  Act  of  Parliament  or 
for  the  purpose  of  irrigating  land."  GRiese  do  not 
come  within  the  irrigating  purpose,  but  the  question 
is  whether  they  do  or  do  not  come  within  the  ex- 
ception, '*  sewers  made  and  used  for  the  purpose  of 
draining,  preservicg,  or  improving  land  under  any 
local  or  private  Act  of  Parliament.*' 

Now,  what  is  the  history  of  these  drains  P  The 
history  of  them  is  simple  enough.  It  is  possible  that 
they  were  made  by  the  plaintifiis  or  their  statutory 
predecessors — some  railway  company — under  the  pro- 
visions of  a  special  Act  passed  in  1846,  which 
inoorpoiated  the  BaUway  Clauses  Consolidation  Act 
of  1845,  and  that  they  were  made  under  the  obliga- 
tion or  power  of  section  68  of  the  Bailway  Clauses 
Aot  of  1845.  Then  comes  the  question  again  whether 
they  were  made  under  any  local  or  private  Act.  Mr. 
Buckley  has  contended  that  they  were  not— that  they 
were  made  under  the  public  Act.  That  depends  upon 
the  proper  mode  of  considering  these  two  Acts  of 
Parliament.  What  does  the  public  Act  say  P  In  the 
first  section  it  enlains  the  reason  of  its  passing.  It 
18  to  prevent  endless  repetitions,  and  it  says  it  is  ex- 
pedient to  comprise  in  one  Aot  the  clauses  usually 
mtroduoed  into  what  I  wiU  call  railway  Acts,  and 
which  had  been  repeated  from  Act  to  Act;  and  it 
says  that,  after  the  passing  of  this  Act,  this  Act  shall 
apfdy  to  every  railway  which  shall,  by  any  Act  which 
shall  hereafter  be  passed,  be  authorized  to  be  con- 
structed— ^that  is  to  say,  this  general  Act  applies. 
Now,  how  does  it  apply  P  It  does  not  apply  other- 
wise than  as  declared  by  the  Act  of  Parliament,  and 
it  goes  on  to  say  how.  **And  this  Act  shall  be 
incorporated  with  such  Act."  Stopping  there,  what 
does  that  meanP  It  means  that  the  provisions 
of  this  Aot  are  to  be  read  as  if  they  were 
set  out  at  length  in  the  special  Act,  as  was  the 
old  praotioe  Mfore.  "And  all  the  clauses  and 
provisions  of  this  Aot^  save  so  far  as  they  shall  be 
expressly  varied  or  excepted  by  any  such  Act,  shall 
apply  to  the  undertaking  authorized  tiiereby,  so  far 
as  the  same  shall  be  applicable  to  such  undertaking, 
and  shall  as  well  as  the  clauses  and  provisions  of 
evety  other  Act  which  shall  be  incorporated  with 
sach  Act  form  part  of  such  Act  and  be  construed 
together  therewith  as  forming  one  Act."  All  that  is 
expressing  in  somewhat  lengthy  language  the  short 
form  of  saying  that  all  the  sections  in  this  Act  are 
to  be  treated  as  written  into  the  special  Aot. 
Then  read  them  in  and  then  ask  yourself  under 
what  are  these  things  made  P  The  answer  is, 
"Under  the  special  Act."  It  appears  to  me  that 
that  is  so  plam  that  I  am  surprised  that  there 
should  be  any  conceivable  doubt  about  it.  If  so, 
what  becomes  of  the  defendants'  contention  P  It 
seems  to  me  to  be  perf  eotiy  plain  that  if  that  is  the 
true  construction,  which  it  appears  to  me  to  be,  these 
partioolar  sewers  have  not  vested  in  the  defendants. 


Mr.  Buckley  contended  that  there  ought  to  be  some 
distinction  drawn  between  drains  and  so  on  made  in 
the  exercise  of  powers,  and  drains  and  so  on  made  in 
the  performance  of  statutory  duties.  Whichever  way 
they  are  made,  whether  they  are  under  powers  or 
under  statutory  duties,  if  the  powers  are  conferred  or 
the  duties  are  imposed  by  a  local  Act,  the  exemption 
seems  to  apply.  Turn  it  about  as  you  will,  it  appears 
to  me  that  tne  learned  judge  is  quite  right,  and  that 
this  appeal  ought  to  be  dismissed. 


BiGBY,  L.  J. — I  am  of  the  same  opinion.  I  will 
only  deal  with  one  subject,  and  that  is  about  the 
exemption.  Mr.  Buckley's  argument  was  that  this 
sub-section  2  of  section  13  was  confined  to  Acts  that 
could  properly  be  called  drainage  Acts  or  irrigation 
Acts*  I  find  nothing  to  justify  that  in  the  section  at 
alL  GRie  plain  meaning  to  my  mind  of  the  exemp- 
tion is  this.  You  must  fiod  a  sewer,  which  is  a 
sewer,  made  and  used  for  draining.  If  there  were  an 
Act  of  Parliament  constituting  the  London  and  North- 
western Bailway  Co.,  and  there  was  only  one  emgie 
drain  provided  for  in  that  Act,  it  would  be  made, 
and  it  would  be  used  for  drainage  purposes.  It  need 
not  be  a  drainage  Act.  It  need  only  have  that 
single  clause  with  regard  to  a  single  drain.  It 
would  nevertheless  be  made  and  used  for  drainage 
purjKMes.  There  was  a  rather  ingenious  attempt  to 
transpose  the  words,  which,  if  it  had  been  permissible, 
might  have  altered  the  construction  of  the  section. 
If  you  read  it  "  made  and  used  under  an  Act  for 
drainage  purposes,"  then  that  designates  the  Aot  as 
made  for  draioage  purposes  and  for  nothing  else,  so 
far  as  I  can  see.  Therefore,  I  think  the  transposi- 
tion is  a  matter  of  serious  importance  in  the  con- 
struction of  the  clause,  which  is  not  unintelligible. 
I  think  Mr.  Buckley  would  have  had  very  little 
difficulty  in  understanding  it,  if  it  had  been  all  that 
he  desired ;  at  any  tate,  I  have  no  difficulty  in  under- 
standing it. 

YAxraHAN  Wn.TiTAMfl,  L.J.— I  have  nothing  to 
add. 

Appeal  diitnisaed. 

Solicitors,  Preston,  8toWy  &  Preston^  for  Ashion, 
Buncom ;  0.  H.  Mcuon, 


Ktgt  (&0\lXt  OC  S|U0ttCf. 


Chan.  Div. 
Norih, 


Div.) 


Dec.  3,  4,  7. 


Shxffisld  CoBPOBATioir  V,  Shsffibld  Blbotbio 
LiQHT  Co.  (a.) 

Local  government — Provisional  order — Gonstntdion  of— 
Two  provisional  orders  confirmed  hy  Act  of  Parlia^ 
ment  the  same  day — Inconsistency  between. 

Where  a  provisional  order  gives  power  to  a  local 
autJiority  to  purchcue  an  undertaking  upon  terms  of 
issuing  or  trans/erring  to  the  undertakers  such  an 
amount  of  stock  as  will  produce  by  the  interest  or 
dividends  tTiereon  an  **  annuity  **  of  5  per  cent,  per 
annum  upon  the  sum  properly  expended  by  the  under' 
takers  upon  the  undertaking,  and  chargeable  to  the 
capital  account,  the  local  autJiority  can  only  exercise  the 
power  to  purchase  the  undertaking  by  issuing  or  trans- 
ferring "  irredeemable  "  stock. 

(a.)  BeportedbyB.  Sillem,  Esq.,  Barrister-at-LaWi 
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Shbfpikm)  Corporation  v,  Sheffield  Electric  Light  Co. 


High  Coxtst. 


Where  a  eubeequeni  provieional  order  took  axvay  the 
power  of  tJie  local  authority  to  issue  **  irredeemable  " 
stocky  the  power  to  purcliase  given  in  the  above  form  is 
then  no  longer  exerciseable;  and  the  fact  that  the  two 
provisional  orders  were  confirmed  by  Act  of  Parliament 
on  the  same  day  does  not  give  the  local  authority  implied 
power  to  issue  irredeemable  stock  to  carry  out  the  power 
to  purchase* 

Aotioii* 

The  provisional  order  obtained  by  the  defendants 
authorizing  them  to  light  by  electricity  the  city  of 
Sheffield,  provided  {inter  alia)  that  the  ''local 
authority  (the  plaintifid)  may  at  any  time  before  the 
expiration  of  forty-two  years  after  the  commencement 
of  this  order  give  notice  in  writing  to  the  under- 
takers (defendants)  requiring  them  to  sell  their 
undertaking  to  the  local  authority  upon  the  terms 
of  issuing  or  transferring  to  the  undertakers  such  an 
amount  of  Sheffield  Corporation  Stock  as  will  pro- 
duce by  the  interest  thereon  an  annuity  of  5  per  cent, 
per  annum  upon  the  sum  properly  expended  by  the 
undertakers  upon  the  undertaking  and  chargeable  to 
capital  account    .     .     .     **  (section  60,  sub-section  1). 

Section  3  of  the  order  provided  that  "  This  order 
shall  come  into  force  and  have  efifect  upon  the 
day  when  the  Act  confirming  this  order  is 
passed    .    .     .'' 

The  Sheffield  Corporation  Act  of  1883  gave  the 
corporation  power  to  issue  both  redeemable  or  irre- 
deemable stock,  but  by  a  provisional  order  of  the 
Local  Government  Board  for  altering  the  Sheffield 
Corporation  Act,  1883,  and  made  in  pursuance  of  the 
PuUic  Health  Act,  1876,  it  was  provided  that  *<  From 
and  after  the  date  of  the  Act  of  Parliament  con- 
ferring this  order  (hereafter  referred  to  as  the  com- 
mencement of  this  order)  the  following  provisions 
shall  take  efPect—namely,  "  So  much  of  the  local  Act 
or  of  any  Act  or  provisional  order  amending  that 
Act  as  confers  upon  the  corporation  the  power  to 
create  and  issue  irredeemable  stock  shall  be  repealed,'* 

This  provisional  order  and  the  electric  light  pro- 
visional order  were  both  confirmed  by  Acts  which 
received  the  royal  assent  on  the  same  day — viz.,  the 
27th  of  June,  1892. 

In  April,  1897,  the  plaintiffs  gave  the  defendants 
the  written  notice  requiring  them  to  sell  as  required 
by  section  60,  sub-section  1,  of  the  electric  light 
provisional  order;  but  the  defendants  refused  to 
sell  on  the  ground  that  they  were  entitled  to 
irredeemable  stock  which  the  plaintiffs  had  no  longer 
power  to  issue.  The  plaintiffs  then  commenced  this 
action,  claiming  specific  performance. 

Sivinfen  Eady,  Q.C,  Ingle  Joyce,  and  B.  J,  Parker, 
for  plaintiffis. — At  the  time  when  the  electric  ligbt 
provisional  order  was  confirmed  by  the  Act  of  ParUa- 
ment  the  corporation  had  only  power  to  issue  re- 
deemable stock,  and  the  stock  referred  to  in  section 
60,  sub-section  1,  must  be  redeemable  stock.  If  the 
stock  referred  to  in  section  60  is  not  redeemable  stock 
then  there  muist  be  implied  power  in  the  corporation 
to  issue  irredeemable  stock  for  the  purpose  of  carrying 
out  the  contract :  In  re  Corporation  of  Dudley,  8  Q. 
B.  D.  86,  30  W.  B.  Dig.  120 ;  Clarence  Railway  Co. 
V.  Great  North  of  England  Railway  Co.,  13  M.  &  W. 
706. 

Cozens-Eardy,  Q,C.^  Cripps,  Q.C,  and  Theobald,  for 
the  defendants. — The  ordinary  use  of  the  word 
«  annuity  "  implies  an  annuity  in  perpetuity.  There 
are  no  words  cutting  down  the  plain  meaning  of  the 
word  and  the  court  cannot  grant  specific  performance 
as  the  plaintiffs  cannot  perform  their  part  of  the  con- 
tract, smce  the  corporation  has  no  longer  power  to 
issue  irredeemable  stock. 


Eady,  Q,C,y  replied. 

North,  J.,  referred  to  the  electric  light  provisional 
order,  and  continued :  '<  Li  arriving  at  the  price  to  be 
paid  for  the  undertaking  of  the  defendants  under 
that  section,  the  first  thing  to  get  at  is  the  amount 
properly  expended  and  chargeable  to  capital  aocoont. 
The  next  thing  is  to  find  the  amount  of  the  annuity 
by  calculating  5  per  cent,  upon  that  capital  sum ;  and 
the  last  thing  is  to  find  what  amount  of  Sheffield 
Corporation  Stock  at  the  rate  of  interest  which  it 
bears  would  be  required  to  provide  the  annuity.  Now, 
suppose  that  the  corporation  were  exercising  their 
power  in,  say,  1920—1  select  that  date  because  1925  it 
the  time  at    which    existing    Sheffield  Corporation 
Stock  is  redeemable.      Take  that  the  capital  sum 
properly  expended  was  £20,000;  then,  as  the  annual 
amount  to  be  provided  is  5  per  cent,  on  £20,000,  yea 
have  to  find  what  amount  of  stock  at  the  actual  rate 
of  3  per  cent,  would  have  to  be  issued  to  provide  an 
annuity  of  £1,000,  and  that  would  be  more  than 
£20,000.     If  the  contention  of  the  plaintiffiB  is  correot 
and  they  can  issue  redeemable  or  irredeemable  stock, 
then  in  1920  they  coidd  give  either  redeemable  or 
irredeemable  stock  as  the  price  of  this  undertaking. 
They  might  elect  to  issue  redeemable  stock  at  thev 
option,  because  in  1925  they  could  pay  off  at  par, 
and  the  defendants  would  have  an  annuity  of  oner 
cent,  on  their  capital  for  five  years,  but  at  the  end  of 
five  years  they  would  not  receive  that   annuity  ai^ 
longer.    The  corporation  then  might  say :  "  We  can 
now  borrow  at  2i  per  cent.,  it  is  in  our  interest  to 
redeem  this  stock  on  which  we  pay  at  the  present 
time  3  per  cent,  and  to  exercise  the  power  to  redeem 
by  paying  £100  for  each  £100  stock.**    If,  then,  they 
could  borrow  at  2^  per  cent.,  beinff  five-sixths  of  the 
rate  at  which  they  had  previouaiy  borrowed,  they 
would  redeem,  and  the  lighting  company   having 
enjoved  an  annuity  of  5  per  cent,  for  five   yean 
would  then  receive  a  capital  sum  upon   whi<3i,  if 
invested  at  the  then  rate  of  the  corporation  stock, 
would  give  them  no  longer  5  per  cent.,  bat  only  f  of 
5  per  cent,  or  4i  per  cent.    I  do  not  think  that  is 
the  meaning  of  the  provisional  order.    I  think  that 
what  was  intended  was  not  a  payment  of  caraitel 
money,  but  a  transfer  of  such  corporation  stodc  as 
will  produce  in  perpetuity  an  annmty  of  5  per  cent 
to  the  persons  whose  undertaking  is  being  taken  by 
corporation. 

But  a  coiUplication  arises  from  the  fact  that  on  the 
27th  of  June,  1892,  the  day  the  Act  confirming  the  elec- 
tric light  provisional  order  received  the  royal  asMt, 
another  Act  confirming  a  provisional  order  relating 
to  the  corporation  also  received  the  royal  assent,  and  the 
question  has  arisen  which  order  took  effect  ficsL 
But  I  think  no  difficulty  really  arises,  becauaa  the 
times  at  which  the  orders  come  into  operatioa  are 
fixed  by  the  orders  themselves.  Now,  the  eleotrio 
light  order  provides  that  it  shall  come  into  operation 
upon  the  day  when  the  Act  confirminff  the  order  if 
passed,  and  the  other  order  is  to  come  mto  operatioa 
**  from  and  after  "  the  date  of  the  Act  of  Parliamwit 
confirming  the  order.  Therefore  one  takes  effect  on 
the  day  the  royal  assent  is  given,  and  the  other  froia 
and  after  that  day.    The  distinction,  I  think,  is  dear. 

I  need  only  refer  to  one  case  on  the  subject.  Tie 
South  Staffordshire  Tramways  Co,  v.  Sicknets  fMmi 
Accident  Assurance  Corporation,  39  W.  B*  292,  [1891] 
1  Q.  B.  402.  [The  learned  judge  stated  the  facts  of 
that  case,  and  continued :]  The  word  "  from "  ia 
that  case  was  likened  by  the  learned  judges  in  their 
judgments  to  *'  from  and  after,'*  which  are  the  very 
woi^s  I  have  here.  Therefore,  the  time  whea  tiM 
provisional  order  under  the  Public  Health  Act  oaoe 
into  operation  was  the  day  after  the  day  on  which  the 


Vol.  XLVl.     [^,ma  4.1898.]       THE  WEEKLY  ftEt^OHTEft. 


487 


H.  C.       Shkffibld  Coepobation  v.  Shbffiblt)  Eleotbio  Light  Co.—Mebby  v.  Pownall.       H.  C. 


electric  light  provisional  order  came  into  operation, 
and  on  the  later  day  the  corporation  could  no  longer 
issue  irredeemable  stock  almongh  they  conld  do  so 
when  the  electric  light  order  came  into  operation. 

It  is  further  said  that  as  the  order  putting  an  end  to 
the  power  to  issue  irredeemable  stock  came  into  opera- 
tion on  the  day  after  the  day  on  which  the  electric 
light  order  came  into  operation,  I  must  compare  the 
two  orders  and  read  the  repe^  in  the  later  order  as 
containing  an  implied  exception  so  far  as  may  be 
necessary  to  carry  out  any  contract  made  imder  the 
electric  light  prorisional  order,  or  it  is  said,  if  I  can- 
not do  that,  the  terms  of  the  contract  in  the  electric 
light  order  contain  an  implied  power  to  issue  irredeem- 
able stock.  I  do  not  agree  with  either  of  these  argu- 
ments. TheproTtsional  order  made  by  the  Local  Govern- 
ment Board  is  perfectly  dear.  The  words  are  con- 
dusive  and  are  binding  upon  me,  and  I  have  not  been 
referred  to  anything  in  the  order  itself  that  can  in 
any  way  qualify  the  express  provisions  contained  in 
it.  Ndther  can  I  because  one  providonal  order  came 
into  effect  the  day  after  the  other  provisional  order 
say  that  the  earlier  order  is  to  recdve  a  construction 
quite  inconsistent  with  its  meaning  properly  con- 
strued. I  have  looked  at  the  recent  decision  in  the 
House  of  Lords  in  West  Derby  Union  v.  Metropolitan 
Life  Assurance  Socieiy,  [1897]  A.  C.  647,  as  throwing 
light  upon  the  way  in  whidi  one  has  to  deal  with  an 
Act  in  puttixig  a  construction  upon  it  by  implication, 
and  I  think  I  should  be  going  entirely  contrary  to 
the  prindples  laid  down  by  the  House  of  Lords  in 
that  case  u  I  said  that  there  was  any  implied  qualifica- 
tion of  that  express  repeal.  It  was  said  that  two  Acts 
passed  on  the  same  day,  receiving  the  royal  assent 
at  the  same  time,  cannot  be  inconsistent,  and  that 
they  ouffht  to  be  reconciled.  But  I  cannot  modify 
the  one  Dy  the  other  even  if  at  the  time  at  which  the 
first  in  point  of  date  came  into  operation  the  corpora- 
tion had  only  redeemable  stodc  I  must  construe  the 
orders  as  I  find  them,  and  I  come  to  the  oonduuon 
that  the  contract,  the  terms  of  which  are  contained  in 
section  60  of  the  order,  can  only  be  performed  on  the 
part  of  the  corporation  by  their  issuing  or  transfer- 
ring irredeemable  stock.  I  dismiss  the  action,  but 
without  prejudice  to  any  future  action  when  the  cor- 
poration may  have  power  to  issue  irredeemable 
stock. 

Solidtors,  Sharps,  Parker,  &  Co,,  for  Bramley, 
Town  Clerk,  Sheffidd ;  Johnson,  WeatheraXl,  ^  Sturt, 
lar  Broomhead,  Wightman,  &  Moore,  Sheffield. 


Chan.  Div.    )  ♦««  «>«; 

Kdwwich,J.]  J"^-^^- 

Mbbbt  v.  Fownall.  (a.) 

TrusUe — Oestnis  que  trustent — Unnecessary  or  im- 
proper  parties — Uosts-^Settlement — Void  limitations 
— Action  to  set  cuide — Parties, 

Where  a  settlement  has  been  set  aside  by  the  court,  and 
there  is  no  property  left  out  of  which  the  trustees  can 
claim  their  costs  as  a  matter  of  right,  nevertheless,  if  they 
have  acted  properly,  the  court  has  povoer  to  allow  them 
their  coets,  and  the  strict  rtde  based  on  tJie  assumption 
ikai  the  fund  is  gone  does  not  apply. 

Accordingly,  where  the  trustee  in  bankruptcy  of  a 
eetil&r  has  succeeded,  in  an  action  against  the  trustees  of  a 
settlement  of  the  settlor's  own  property,  in  setting  aside 
limitations  providing  for  the  determination  of  the  settlor^ s 

(a.)  Beported  by  B.  J.  A.  IMTorrison,  Esq.,  Barrister- 
at-Law. 


life  interest  upon  bankruptcy,  the  court,  being  of  opinion 
that  the  trustees  had  acted  properly,  directed  tnem  to 
retain  their  costs  out  of  the  accrued  income  in  their  hands 
before  handing  it  over  to  the  plaintiff  under  the  judg^ 
ment. 

The  beheficiaries,  however,  under  the  discretionary 
trust  arising  on  such  determination  of  the  settlor*s  life 
interest,  who  were  added  as  defendants  upon  the  applica- 
tion of  the  plaintiff  at  the  suggestion  of  the  trustees,  and 
who  appeared  at  the  trial  separately  from  their  co- 
defendants,  were  not  allowed  their  costs  out  of  the  fund 
recovered  by  the  plaintiff,  on  the  ground  that  they  were 
unnecessary,  though  not  improper,  parties. 

Action. 

By  her  will  dated  the  19th  of  January,  1893,  Maria 
Vivian  directed  that  if  her  nephew,  William  Frederick 
Hamilton,  should  within  three  calendar  months  from 
her  death  or  from  his  attaining  twenty-one,  which- 
ever should  first  happen,  settle  all  the  property 
derived  by  him  under  and  by  virtue  of  the  will  of  her 
sister,  Eatherine  Anne  Vivian,  so  that  the  same  and 
the  income  thereof  should  become  vested  in  her 
trustees  or  in  them  jointly  with  his  nominee,  upon 
trusts  corresponding  as  nearly  as  might  be  with  the 
trusts  therein  declared  concerning  *'  the  second 
portion  of  her  residuary  trust  moneys,"  then  and  in 
such  case,  but  not  otherwise,  her  trustees  should  hold 
such  second  portion  of  her  residuary  trust  moneys 
and  the  income  thereof  on  trust  to  pay  the  income 
thereof  to  the  said  W.  F.  BLamilton  until  his  death 
or  bankruptcy,  and  on  the  happening  of  any  such 
event  upon  trust  as  to  the  capital  and  income  for  his 
children  as  therein  mentioned. 

Maria  Vivian  died  on  the  loth  of  April,  1893. 

W.  F.  Hamilton  attained  the  age  of  twenty-onaon 
the  24th  of  November,  1895. 

By  an  indenture  dated  the  25th  of  November,  1895, 
and  made  between  W.  F.  Etamilton  of  the  one  part, 
and  the  trustees  of  Maria  Vivian's  will  of  the  other 
part,  and  executed  for  the  purpose  of  fulfilling  the 
condition  contained  in  Maria  Vivian*s  will,  the 
trustees  dedared  that  they  stood  possessed  of  the 
property  therein  comprised,  and  to  which  the  said  W. 
F.  Hamilton  was  absolutely  entitled  (being  the 
property  derived  by  him  under  Katherine  Anne 
Vivian's  will),  upon  trust  to  pay  the  income  to  him 
until  he. should  die  or  become  bankrupt,  and  after 
the  determination  of  that  trust  by  bankruptcy  upon 
trust  if  the  trustees  should  in  their  absolute  discretion 
thinlE  fit  to  pay  or  apply  the  income  or  any  part 
thereof  for  or  towards  the  maintenance  and  personal 
support  or  benefit  of  the  said  W.  F.  Hamilton,  his  wife 
(if  any),  and  children  during  the  remainder  of  his 
life,  and  upon  the  determination  of  that  trust  upon 
the  further  trusts  in  favour  of  his  children  therein 
dedared. 

In  December,  1895,  W.  F.  Hamilton  married.  In 
February,  1897,  he  was  adjudicated  a  bankrupt,  and 
the  plaintiff  was  appointed  his  trustee  in  bankruptcy. 

The  plaintiff  brought  this  action  agaiDst  the 
trustees  of  the  settlement — who  since  the  bankruptcy 
had  not  parted  with  any  moneys  coming  to  thdr 
hands — claiming  a  declaration  that  the  limitations 
over  on  the  bankruptcy  of  the  said  W.  F.  Hamilton 
contained  in  the  settiement  during  his  life  were  void 
as  against  the  plaintiff  and  that  the  plaintiff  was 
entitled  to  the  income  of  the  property  therein  com- 
prised during  the  remainder  of  the  life  of  W.  F. 
Hamilton. 

In  their  defence  the  trustees  submitted  that  the 
beneficiaries  under  the  trusts  of  the  settiement — 
namdy,  the  bankrupt's  wife  and  diild,  were  necessary 
parties  to  the  action  and  ought  to  be  joined  as 
defendants,    llie  plaintiff  obtained  leave  to  add  them 
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as  parties,  and  the  writ  and  pleadings  were  amended 
aocordingly.  The  plaintiff's  claim  was  disputed  by 
the  wife  and  child  m  their  defence. 

The  plaintiff  succeeded  in  his  action,  and  upon  the 
question  of  costs  the  following  arguments  and  judg- 
ment were  given : 

WarrinffUm,  Q,C„  MuUigan,  Q.C,  and  C,  Ourdon, 
for  the  plaintiff. — There  should  be  no  order  as  to 
costs.  Qlie  trustees  cannot  regard  these  moneys  as 
a  trust  fund  available  for  their  costs.  The  fund  is 
gone.  Moreover,  they  are  not  entitled  to  their  costs : 
Ex  parte  Rmsell,  30  W.  R.  584,  19  Ch.  D.  588.  The 
other  defendants  were  improper,  or  at  any  rate  un- 
necessary, parties,  and  have  failed  to  establish  their 
adverse  claim ;  they  were  made  parties  at  the  sugges- 
tion of  the  defendant  trustees,  they  have  been 
unsuccessful  and  should  not  therefore  be  allowed 
their  costs.  The  plaintiff  will  take  his  costs  out  of 
the  bankrupt's  estate. 

BramioeU  Davis,  Q,C,,  and  (7.  L,  Coote,  for  the 
defendant  trustees. — ^There  is  no  difference  between 
this  case  and  any  ordinary  case  upon  the  construction 
of  the  trusts  of  a  settlement.  The  dispute  in  effect 
lies  between  two  sets  of  beneficiaries  who  both  claim 
the  same  fund,  and  the  trustees  were  unable  to  part 
with  the  trust  moneys  in  question  until  that  dispute 
was  decided.  The  trustees  are  surely,  therefore,  en- 
titled to  their  costs  out  of  the  fund.  This  is  not  an 
action  to  set  aside  the  settlement,  but  even  if  it  were 
the  trustees  would  still  be  entitled  to  retain  their 
costs :  In  re  Bolden,  36  W.  B.  189,  20  Q.  B.  D.  43. 

Benshaw,  Q,C,,  and^.  B.Shaw,  for  the  defendants, 
the  bankrupt's  wife  and  child. — ^We  were  not  neces- 
sary parties  and  did  not  ask  to  be  brought  here,  but 
the  plaintiff  obtained  leave  to  add  us  as  parties  at  the 
suggestion  of  the  trustees,  and  we  therefore  ought  to 
have  our  costs  out  of  the  life  interest. 

WarringUm,  Q.C.,  replied. 

KsKiErwiGH,  J.— In  some  of  the  earlier  cases  it  has 
been  said  that  where  a  settlement  has  been  set  aside 
no  trust  fund  existed  out  of  which  the  trastees  could 
take  their  costs,  but  in  the  later  cases  I  think  the 
court  has  decided  that  in  similar  circumstances  it  has 
power  to  order  the  trustees  to  deduct  their  costs 
before  handing  over  the  trust  funds.  In  the  case  of 
DuUon  v.  Thompson,  31  W.  R.  596,  23  Ch.  D.  278, 
which  was  a  case  of  a  settlor  applying  to  set  aside  a 
voluntary  settlement  on  the  ground  of  undue 
influence,  the  Vice-Chancellor  of  the  Duchy  of 
Lancaster  gave  judgment  setting  aside  the  settlement, 
and  ordered  the  defendant  tnutee  to  pay  the  plain- 
tiff's costs.  From  this  judgment  the  defendant 
appealed.  The  decision  of  the  Vice-chancellor  was 
affirmed  on  appeal,  and  on  the  question  of  costs  Sir 
Oeorge  Jessel  said :  **  With  respect  to  the  costs,  I 
should  not  have  made  this  good-natured  uncle  pay 
the  costs ;  but  the  Vioe-C9iancellor  had  a  discretion, 
and  though  the  defendant  has  received  hard  measure, 
I  cannot  see  how  he  can  have  any  appeal  from  the 
Vice-Chancellor's  decision."  That  judgment  clearly 
shows  that  although  there  was  no  fund  strictly 
available  for  the  trustees'  costs,  yet  there  was  a 
discretion  in  the  judge  to  allow  or  refuse  them.  The 
strict  rule,  that  where  the  fund  is  gone  the  trustee 
shall  not  have  his  costs,  has  not  been  applied  lately. 
Where  the  trustees  have  acted  properly  &ey  ought  to 
be  allowed  their  costs. 

It  is  not  easy  to  know  what  should  be  done  in  the 
present  case.  The  plamtiff  represents  the  creditors 
of  the  settlor,  and  those  creditors  ought  not  to  bear 
any  part  of  the  costs  of  this  litigation  further  than 
those  which  the  court  can  make  them  bear,  for  they 


have  succeeded  in  getting  that  which  the  defeDdanti 
said  they  should  not  have.  The  plaintiff  oertainlj 
has  not  incurred  excessive  costs.  The  statement  of 
claim  has  been  drawn  very  properly  and  is  oonfined 
to  a  simple  claim  for  that  to  which  the  phuntiff  ii 
strictly  entitled.  In  thdr  defence  tbe  trastees  sud 
that  some  of  the  beneficiaries  should  be  made  partifli 
to  the  action,  and  that  was  accordingly  done.  Ooi^t 
not  the  trustees,  then,  to  have  their  costs  out  of  the 
fund  which  goes  to  the  creditors  P  I  cannot  say  that 
the  trustees  were  wrong  in  suggesting  that  tiis 
beneficiaries  should  be  made  parties.  The  tmstoM 
have  a  very  ^fficult  position  to  fill,  and  their  suggsi- 
tion  was  not  unreasonable.  I  gave  the  pLuntiff  uare 
in  chambers  to  add  the  beneficiaries,  bat  it  most  not 
be  said  that  I  thereby  sanctioned  their  being  mads 
parties.  I  did  not  enter  into  the  merits  of  the  quertiaB 
at  all,  whether  they  ought  or  ought  not  to  be  joined. 
It  seems  to  me  that  the  plaintiff  might  have  obtained 
all  he  wanted  without  adding  the  beneficiaM. 
But  it  is  one  thing  to  say  that  the  beneficiaries  wefs 
unnecessary  parties  and  another  thing  to  say  that 
they  were  improper  parties.  The  old  cases  go  to 
show  that  there  is  a  distinction  between  unneoaHary 
and  improper  parties.  Now,  in  my  opinion  tbew 
defendant  bcmeficiaries  were  unnecessary  parlies,  bat 
they  were  not  improper  parties ;  far  from  it.  They 
had  an  interest  in  the  fund  in  dispute  and  they  wen 
quite  proper  parties  to  the  action,  but  as  they  have 
been  unsuccessful  I  do  not  think  that  they  ought  to 
get  their  costs  out  of  the  life  interest.  Then  I  think  i 
it  is  only  fair  for  the  trustees  to  have  their  costs  oat  I 
of  the  fund  before  it  is  paid  over,  and  I  think  Hhef 
ought,  in  the  drcumstauces,  to  have  their  costs  ei  | 
be^een  solicitor  and  client.  I 

Solicitors,    G.  L.  OalcoU;    Woodcock,   Byland,  i 
Parker, 


Q.  B.  Div.  \  *  ,^T  ag 

(Wills  and  Kennedy,  JJ.)  /  ^^^^  ^' 

P&iOB  V,  Slaithwaitb  SpmNnro  Go.  (a.) 

Factory  Acts — Meal-times^Employmml — "  IFor*"— 
Factory  and  Workshop  Act,  1878  (41  Vid.  c,  16). » 
17.  83,  94. 

Section  83  of  the  Factory  and  Worhshof  Ad,  ISH 
provides  thai  **  where  a  child,  young  person^  or  worn 
is  employed  in  a  factory  or  workshop  corArary  h 
provisions  of  this  Act,  the  occavitr  of  the  fadorjf 
xoorkshop  shall  he  liable  to  a  fine. 

Held,  thai,  in  order  to  oonstiiatA  the  offence^  it  wai 
necessary  to  show  thai  the  child,  young  parson,  or 
was  employed  by  order  of  the  occupier. 

A  young  person  during  the  time  allowed  in  a  foda\ 
for  meals,  of  his  own  accord  and  contrary  to  the  rcya'i- 
tions  of  the  factory,  cleaned  and  oiled  the  machinery,  I 
was  not  part  of  his  duties  to  dean  and  oil  the  nsadMOf* 

Held,  that  the  young  person  *' worked  "  tii  so  cUamsi 
and  oiling,  and  ought,  therefore,  to  be  '*  deemed  ts  U 
employed  "  within  the  meaning  ofsedion  94. 

Case  stated  by  justices  of  the  West  Biding  of  Ttfk- 
shire  under  20  &  21  Vict.  c.  45. 

An  information  was  preferred  against  the  ve^^' 
dents,  charging  them  that  they  were  ooauytmd* 
factory  within  the  meaning  of  theFaotofyandWcd^ 
shop  Acts,  1878,  wherein  they  did  on  the  6^ 
November.  1897,  employ  Herbert  Gbrnde,  a  jot 
person,  during  a  time  specified  on  a  notioe  affixed 


(a.)  Reported  by  C.  G.  Wilbrahajh,  Esq.,  Baniiier- 
at-Law* 
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the  nid  factory  as  a  time  allowed  for  meals  and 
■bsenoe  from  work,  contrary  to  the  same  statute. 

It  was  proved  that  on  the  6th  of  November,  1897, 
Qarside  had  his  dinner  in  the  mill  during  the  interval 
allowed  for  the  purpose.  He  preferred  to  remain  in 
the  mill  as  it  was  wanner  there  than  outside.  After 
his  dinner,  and  before  the  interval  was  over,  he  began 
to  okaa  and  oil  the  spindles  in  order  to  while  away 
the  time. 

It  was  not  part  of  his  duties  to  oil  the  spindles. 
Ha  was  a  pieoer,  whose  duty  it  was  to  tie  up  ends 
when  they  were  down*  He  oiled  the  spindles  of  his 
own  acoordy  and  contrary  to  instructions  posted  up 
in  the  milL 

The  justices  dismissed  the  information  on  the 
sround  that  there  was  no  employment  by  the  respon- 
donts  in  contravention  of  the  Act. 

Beotion  17  of  the  Factory  and  Workshop  Act, 
1878,  provides :  **  With  respect  to  meals  the  follow- 
ing regulations  shall  (save  as  in  this  Act  specially 
azoepted)  he  observed  in  a  factory  and  workshop  : 

'*  (2)  A  child,  young  person,  or  woman  shall  not 
dnnng  any  part  of  the  times  allowed  for  meals  in  the 
fscto^  or  workshop  be  employed  in  the  factory  or 
worktop,  or  be  allowed  to  remain  in  a  room  in 
wludi  a  manufacturing  process  or  handicraft  is  then 
being  carried  on*'* 

ScMBtion  19  provides  that  the  occupiers  of  the 
factory  or  workshop  may  fix  the  time  for  meals  and 
specify  such  times  iu  the  notice  affixed  in  the  factorv 
or  workshop,  and  that  the  times  allowed  for  meals 
shall  be  deemed  to  be  the  times  so  specified. 

Section  83  makes  it  an  o£Fence  on  the  part  of  the 
ooonpier  where  a  child,  ftc,  is  emfdoyed  contrary  to 
the  provisions  of  the  Act. 

Section  94  provides :  *'  A  child,  young  person,  or 
woman  who  works  in  a  factory  or  workshop,  whetiier 
lor  wages  or  not,  either  in  a  manufacturing  process 
or  handicraft,  or  in  cleaning  any  part  of  the  factory 
or  woskahop  used  for  any  manufacturing  process  or 
handuBmft,  or  in  cleaning  or  oiling  any  part  of  the 
machinery,  •  •  •  shaU,  save  as  is  otherwise  pro- 
vided by  this  Act,  be  deemed  to  be  employed  therein 
within  the  meaning  of  this  Act." 

FindUyy  8.0.  {Button  with  him),  for  the  appellant. — 
Ihe  respondent  ou^ht  to  have  been  convicted.  The 
effiBct  of  the  Act  is  to  throw  upon  the  occupier  the 
duly  of  seeinx  that  the  Act  is  observed.  Otherwise 
the  Act  would  become  a  dead  letter.  It  is  not  neces- 
sary that  the  work  done  should  be  work  ordered  to 
be  done  by  the  occupier.  If  the  work  was  done  by 
order  of  some  other  person  than  the  occupier  the 
latter  oonld  daim  exemption  under  section  87,  pro- 
viding the  requirements  of  that  section  were  complied 
with. 

Bawlimon^  Q.C.  {Harper  with  him),  for  the  respon- 
dents*— ^The  boy  was  not  ''employed"  to  do  this 
particnlar  class  of  work.  There  was  evidence  on 
which  the  magistrates  could  find  that  the  boy  was 
not  '*workinff"  within  the  meaning  of  section  94, 
bat  merely  luaying  or  mischief-making.  The  word 
«  employed"  in  section  94  means  **  employed  by  the 
owner  **  {ffopkinawY.  OautU,  33  W.  B.  622,  14  Q.  B. 
D.  592)  and  the  word  **  work  "  implies  some  sort  of 
si^ervition,  and  means  work  which  it  was  one's  duty 
to  do. 

Wnxs,  J.— This  appeal  must  succeed.  There  are 
casea  where  legislation  of  this  kind  seems  to  lead  to 
extravagant  results*  For  instance,  a  young  person  is 
<^^*^r^»^  to  be  aperson  below  the  age  of  eighteen.  A 
peraon  aged  seventeen  years  and  364  days  may  be 
just  as  well  aUe  to  take  care  of  himself  as  a  person 


aged  eighteen  years,  but  the  line  must  be  drawn 
somewhere,  and  it  is  a  legitimate  consideration  to  see 
whether  the  oases  oi  har<&hip  from  which  the  human 
mind  revolts  are  not  likely  to  be  of  frequent  occur- 
rence. 

It  is  necessary  to  see  whether  the  objects  held 
iu  view  by  the  Legislature  do  not  render  it 
necessary  for  them  to  make  the  enactment  cover 
cases  which  presented  by  themselves  would  seem 
almost  shocking.  The  policy  of  the  enactment  is  to 
ensure  that  certain  classes  of  persons  employed  in 
factories  and  workshops,  who  are  looked  on  as  com- 
paratively defenceless,  should  have  the  times  allowed 
for  their  meals  preserved  intact.  The  legislation  is 
certainly  rigorous  for  the  purpose  of  enforcing  that 
object,  but  it  matters  not  that  it  is  rigorous  if  the 
case  falls  within  the  words  of  the  enactoient. 

What  was  done  in  the  present  case  P  The  magis- 
trates found  that  this  boy  was  deauing  and  oiling  the 
spindles  during  the  prohibited  hour.  Mr.  Bawlinson 
says  he  was  not  working  in  cleaning,  and  I  agree 
that  the  word  "work"  is  used,  and  I  think  it  is 
meant  to  have  a  significance.  I  can  conceive  cases  in 
which  a  boy  might  be  oiling  machinery  and  yet 
might  not  be  working ;  but  iu  the  present  case  it 
seems  to  me  that  the  boy  was  doing  exactly  what  he 
would  have  been  doing  if  he  had  been  doing  it  under 
orders;  and  there  is  no  distinction  to  be  drawn 
between  Hie  character  of  the  act  whether  it  is  done 
voluntarily  or  under  orders.  A  person  may  work  for 
the  sake  of  amusing  himself ;  it  is  not  the  common 
notion  of  work,  but  work  certainly  does  not  exclude 
it.  I  have  worked  very  often  myself,  very  hard,  in 
m^  garden,  for  the  sake  of  amusing  myself,  but  it  is 
stdl  work.  The  mere  fact  that  the  boy  did  this  to 
please  himself  does  not  prevent  it  from  being  a  case 
in  which  he  has  **  worked  in  cleaning.'* 

The  magistrates  have  not  found  that  the  boy  did 
not  work.  What  they  have  found  is  that  there  is  no 
evidence  of  his  being  emploved  by  the  respondents. 
I  agree  there  is  no  evidence  uiat  he  was  employed  by 
the  respondents,  and  in  point  of  fact  he  was  not.  I 
assume  tiiat,  hom  the  facts  which  are  before  us — but 
then,  the  Act  of  Parliament  has  not  introduced  any 
such  qualification  as  that;  on  the  contrary,  it  has 
said  that  if  a  boy  works  during  these  prohibited  hours 
in  deaning  or  oiling  any  machinery  he  shall  be 
deemed  to  be  employed,  which  I  take  to  mean  that 
for  all  purposes  connected  with  this  particular 
legislation  and  in  all  oiroumstances  in  which  the 
Act  is  used,  the  expression  '*  employed  in  a  factory  " 
means  he  shiJl  be  deemed  to  be,  and  shall  be  treated 
as  if  he  were,  really  employed,  although  in  point  of 
fact  he  has  not  beeoi  so. 

I  do  not  for  a  moment  aeree  that  it  merely  raises 
a  presumption,  which  may  be  rebutted,  that  employ- 
ment has  taken  place.  The  Act  of  Parliament, 
section  83,  in  those  circumstances  makes  the  master 
liable.  It  is  not  for  me  to  say  whether  it  is  hard  or 
whether  it  is  right  or  wrong.  The  Act  of  Parliament 
has  so  enacted  and  there  is  an  end  of  it 

Kennedy,  J.— I  a^^ree.  The  magistrates  ought  to 
have  convicted  in  this  case.  It  appears  to  me  that 
there  was  evidence  of  the  employment  of  Garside  in 
contravention  of  the  Factory  and  Workshop  Act, 
1878.  The  words  used  in  section  17  are  that  young 
persons  shall  not,  during  any  part  of  the  time 
allowed  for  meals,  be  employed  in  the  factory  or 
workshop.  Then  you  have  got  in  section  94  the  word 
"employed"  described  as  including,  amonff  other 
thines,  the  work  which  on  the  evidence  it  is  clear  the 
boy  did  in  this  case. 

The  scheme  is  that  prima  facie  the  employer  will 
be  held  responsible  for  the  obaerv|Uice  of  the  pro* 
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yirions  of  the  Act  in  respect  of  these  comparatively 
defenceless  persons. 

It  appears  to  me  on  the  evidence  before  ns  that  the 
conclusion  of  the  magistrates  was  not  justified.  They 
found  that  there  was  no  evidence  of  employment  by 
the  respondents  in  contravention  of  the  Factory  and 
Workshop  Act,  1878.  It  is  not  necessary  that  they 
should  find  an  employment  by  the  respondents. 

C(ue  remitted  to  the  justices  to  convict. 

Solicitor  for  the  appellant,  Treasury  Solicitor. 

Solicitors  for  the  respondent,  Learoyd  <fe  Co. 


Q.  B.  Div.  ) 

(Commercial  Court) '  March  15,  16,  22. 

(Bigham,  J.) .       ) 

FiEij)  Steamship  Co.  (Limitei))  v.  Bitbb.  (o.) 

Insurance— Marine— Policy^Perils  to  the  hurt  of  ship 

—Damaged  cargo— Liability  of  ship's  underwriters. 

A  ship  was  insured  by  her  owners,  the  plaintiffs^  under 
a  time  policy,  and  the  perils  insured  against  were,  among 
otJiers,  ''of  the  sea,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shaU  come  to  the  hurt,  detriment^ 
or  damage  of  the  said  ship  or  any  part  thereof.** 

The  vessel  ufas  laden  with  cation  seed,  and,  while  pro" 
ceeding  up  the  Thames^  was  run  into  and  so  damaged 
that  she  had  to  be  run  abound  to  save  her  from  sinking 
in  deep  water.  After  having  undergone  some  temporary 
repairs,  she  was  floated  and  taken  into  dock,  but  her 
cargo  was  so  damaged  with  mud  and  vxOer  that  the 
cargo  owners  abandoned  it,  and  neither  they  nor  their 
underwriters  would  pay  freight  or  take  delivery.  In 
dock  the  damaged  cargo  became  a  nuisance,  and  had  to 
be  discharged  and  got  rid  of  by  the  plaintiffs,  who  sought 
to  recover  from  the  ship's  underwriters  the  costs  of  so 
doing. 

Held,  tJiat  the  expense  so  incurred  by  the  plaintiffs  toas 
not  covered  by  the  policy. 

Commercial  cause. 

This  was  an  action  brought  by  the  owners  of  the 
steamship  Elmfield,  to  recover  a  partial  loss  under  a 
time  policy  of  marine  insurance  upon  that  vessel 
in  the  circumstances  that  are  fully  stated  in  the 
judgment. 

The  short  point  was  whether  the  ship's  underwriters 
are  liable  under  a  policy  in  ordinary  form  to  pay 
expenses  incurred  by  the  shipowner  in  disohar^g 
and  disposing  of  her  cargo,  which  had  been  so 
aged  in  a  a  collision  that  it  becamie  worthless  and 
was  rejected  by  the  cargo  owner. 

Joseph  Walton,  Q.C.,  and  Lewis  Noad,  for  the 
plaintiff  company. 

Carver,  Q.C.,  and  Scrutton,  for  the  defendant. 

At  the  conclusion  of  the  argument  judgment  was 
reserved. 

Bigham,  J.,  read  the  following  judgment:  This 
was  an  action  brought  to  recover  a  partial  loss 
alleged  to  be  due  by  the  defendant  under  a  time 
policy  on  the  plaintiife'  ship  Elmfield.  The  policy 
was  ''on  huU  and  materials,  on  machinery  and 
boilers,"  valued  at  £10,000,  and  the  perils  insured 
against  were,  amongst  others,  "of  the  seas  .  .  . 
and  of  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  said    .     .    .     ship,  &c,  or  any  part  thereof." 

(a.)  Beported  by  Ebskiivb  Beid,  Esq.,  Barrister- 
at-Law. 


During  the  currency  of  the  policy  the  vessel  was 
carrying  a  cargo  of  cotton  seed  on  a  voyage  from 
Alexandria  to  London  under  a  charter-party  made 
by  the  plaintiffs  with  Messrs.  Bamett  Bros.,  actiog 
for  the  charterers.  On  the  20th  of  Deoember,  1896, 
she  arrived  in  the  Thames,  when  a  vessel  called  The 
Derwent  came  into  collision  with  her,  and  csnsed 
such  serious  damage  to  her  hull  below  the  water- 
line  that  it  became  necessary  to  run  her  ashore  in 
order  to  prevent  her  from  sinking  in  deep  watsr. 
During  the  next  ten  days  part  of  her  cargo  was  pat 
into  lighters,  and  by  this  means  she  was  sufficiently 
lightened  to  enable  her  to  be  towed  to  the  XiUmzy 
Dry  Dock,  where  she  was  temporarily  patched.  Chi 
the  5th  of  January,  1897,  she  was  towea  to  Millwall 
Dock,  where  it  was  intended  that  the  remainder  of 
her  cargo  should  be  discharged.  It  was  proved, 
however,  that,  by  the  action  of  the  water  and  mud 
which  had  found  their  way  into  the  ship  in  cooae- 
quence  of  the  casualty,  the  cargo  had  become  rotteo 
and  offensive,  and  was  a  nuisance,  and  thereapon 
the  sanitary  authorities,  aotine  under  the  powen 
of  the  Public  Health  (London}  Act,  1891,  cnrdersd 
the  ship  to  abate  the  nuisance  and  to  remove  tiie 
cotton  seed.  In  the  meantime  the  owners  of  tiis 
carffo  had  abandoned  the  cargo  to  their  underwriters, 
and  neither  the  cargo  owners  nor  their  nnderwriteci 
would  pay  freight  or  take  deliverr,  alleging,  aa  tiis 
fact  was,  that  we  cargo  had  oeased  to  be  ootton  teed 
and  had  become  worthless.  The  cargo  owners  and 
their  underwriters  were  justified  in  taking  np  this 
position :  see  Asfar  v.  BlundeU,  44  W.  B.  I3a  la 
these  circumstances  the  plaintiffii  made  a  oontraot  wilh 
a  firm  of  Samuel  'Williams  &  Sons,  who  aie  tfas 
owners  of  a  pier  at  Dagenham,  near  the  month  of  the 
river,  to  discharge  the  cargo  and  to  spread  it  out  on 
some  land  at  a  short  distance  from  the  pier  at  a  chai^ 
of  5s.  per  ton,  and  so  to  get  rid  of  it.  The  abp 
accordingly  left  the  Millwall  Dock  for  Dagenham  Pier, 
and  was  there  discharged  by  Messrs.  Samuel  WiUiams 
&  Sons.  The  claim  against  the  defendant  and  his 
co-underwriters  on  the  hull  was  a  very  large  one, 
amounting  to  many  thousands  of  pounds,  but  aU  dis- 
putes in  connection  with  it  have  been  settled  betwocn 
the  parties,  except  as  to  items  amounting  in  the  aggie- 
^te  to  £1,046  12s.  lOd.  These  items  mav  be  drtidei 
into  two  classes — (1)  the  charges  incurred  in  dealing 
with  the  cargo  between  the  date  of  the  casoaHy  and  its 
arrival  at  Dagenham,  amounting  to  £287  28.  likL ;  and 
(2)  the  charges  of  Messrs.  'Williams  ft  Sons  amomiiaig 
to  £759 10s.  for  discharging  and  disposing  of  the  cargo 
at  Dagenham.  The  question  is  whether  ttie  defendant 
and  his  co-underwriters  are  under  any  luhflity  to 
recoup  the  plaintifGs  any,  and  if  so  what,  part  of  tins 
expenditure.  The  matter  in  the  first  instance  peawid 
into  the  hands  of  Messrs.  Bobert  lindley,  Soob.  ft 
Davison,  a  firm  of  avera^  adjusters  of  grent  ex- 
perience, who  were  of  opinion  that  the  char^ges  in 
question  ought  not  to  fall  on  the  underwrxtora  on 
ship,  but  ouffht  to  be  paid  by  tiie  Indemnity  C9nb»  i 
which  the  plaintiffs*  ship  was  entered.  After  son 
correspondence  they  appear,  however,  to  have 
modified  their  view,  and  to  have  suggested  that 
perhaps  the  underwriters  on  ship  should  be  held 
liable  for  what  the  average  adjusters  called  the  **bare 
cost  of  removing  the  damaged  carso  from  the  ahi^'* 
Tins  suggestion  did  not  satisfy  either  the  Tw<ij»Himty 
dub  or  Uie  underwriters  on  uiip,  and  thereapon  ths 
action  was  brought  in  the  name  of  the  ihipowneis 
to  get  the  dispute  settled. 

Mr  Joseph  Walton,  who  represented  the  plaintiffii, 
contended  that  the  expenditure  in  question  was 
recoverable  as  having  been  canaed  by  perOa  whiflii 
had  come  to  the  hurt,  detriment,  or  damage  of 
the  ship  within  the  meaning  of  tiie  poUoy.      Ha 
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iutted  that,  as  between  the  shipowner  and  the 
mgo  owner,  it  would  have  been  the  duty  of 
he  former,  had  the  car^  arriyed  as  ootton  seed, 

0  pot  it  ont  of  the  ship,  and  to  have  borne  the 
Bit  of  doing  so ;  bat  he  said  that  when,  as  in  this 
He,  that  dnty  did  not  arise,  by  reason  of  the  cargo 
vner  being  relieved  from  the  correlative  duty 
f  iwemng  the  cargo— the  ship  in  the  circomstances 
f  tills  case  having  become  injured  or  damaged  by 
be  presence  of  a  large  mass  of  useless  matter 
SB  to  the  incursion  of  the  water  and  its  action  on  the 
Bgo~ihat  then  the  cost  of  dealing  with  it  and 
ii^xwiig  of  it  in  accordance  with  ue  law  was  as 
inch  put  of  his  client's  loss  by  the  perils  insured 
pmst  as  the  cost  of  repairing  the  hole  in  the  ship's 
Dtftom.  He  farther  suggested  that  the  repairs  to 
IB  bottom  of  the  ship  could  not  be  executed  until 
H  cargo  was  put  out,  and  that  therefore  he  was 
itiiled  to  the  cost  of  discharging  the  cargo ;  and 
Bdlv  be  said  that,  in  any  event,  he  was  entitled  to 
IB  oiiEarenoe,  which  he  alleged  was  considerable, 
iween  what  it  would  have  cost  to  discharge  cotton 
sd  and  the  actual  cost  of  discharging  the  putrid 
•■  in  the  ship.  His  argument,  went  so  far  as  to 
ggest  that,  even  if  the  structure  of  the  ship  had  not 
n  injured  at  all,  his  clients  would  have  been 
ititled  to  recover ;  as,  for  instance,  if  the  sea-water 
id  got  to  the  cargo  through  the  hatches,  and  had 
o^it  about  consec^uences  similar  to  those  which 
dm  fact  happened  m  this  case.  I  think  his  con- 
ntioDs  were  not  well  founded.  There  are  cases  in 
iueh  the  imderwiiters  on  a  policy  such  as  this  may 

^  hahle,  although  the  vessel  suffers  no  physical 
jvy,  as,  for  instance,  where  part  of  the  cargo 
jettisoned,  and  it  becomes  necessary  to  maSce 
od  the  loss  in  general  average,  or,  perhaps, 
len  money  has  oeen  spent  under  the  suing 
d  laboming  dauses.  But  these  are  cases  which 
psod  upon  different  considerations.  I  think  that, 
NTS  the  insurance  is  upon  the   hull,   materials, 

1  maehiner^  of  a  ship,  it  is  essential 
bn  any  daim  at  all  can  oe  made  against  the 
lerviitera,  either  that  the  shipowner  should  be 
nred  of  his  ship,  or  of  the  use  of  her,  or  that 
peal  damaffe  should  happen  to  it  by  the  direct 
Mnof  one  of  the  perils  insured- against.  It  is  not 
Nig^  for  the  shipowner  to  say,  **  The  perils  of  the 
» bare  caused  Ims  to  me.*'  He  must  go  further, 
I  show  that  they  have  caused  the  loss  of,  or  damase 

his  ahip.  Talra  an  instance:  The  nezils  of  the 
,  sioraiB  and  adverse  winds,  may  delay  a  ship  on 

v«^irBige»  cansing  her  to  occupy  twice  the  time  she 
Sfwiae  woold  do.  This  is  a  grievous  loss  to  the 
powner,  bat  it  is  dear  he  gets  no  compensation 
n  his  underwriter,  either  for  the  cost  of  keeping 
ehip  durmg  the  delay  or  folr  the  extra  wear  and 
r  she  undersoes ;  and  the  reason  is  because  the 
ierwrxter  oiuy  promises  to  indemnify  him  against 
1  or  damage  to  the  thing  insured  wmch  may  hap- 

irom.  the  perils  induded  in  iiie  policy,  amon^ 
6k  are  not  those  ordinary  inddents  of  a  voyage 
di  a  ship  must  encounter  when  she  sails  the  ocean. 
Oier  the  wages,  nor  the  provisions,  nor  the 
lagea  arising  from  the  long  user  of  the  ship,  form 
^mrt  of  the  thing  insured ;  and  I  think  the  oases 
r,  and  I  am  satisfied  that  the  practice 
boaineas  points  the  same  way,  that,  even 
n  Uie  diip  suffers  actual  physical  damage  from 
perils  insioed  against,  the  underwriter's  liability 
)  be  limited  to  what  may  reasonably  be  regarded 
le  ooat  of  making  good  the  particular  damage  in 
tioai.  Consequential  damage  which  the  snip- 
or  tomy  suffer  the  underwriter  is  not  responsibtle 

[BEis  lordship  referred  to  the  cases  of  Robertson 
loer,  1  T.  B.  [1786]  127 ;  and  De  Vaux  v.  Salvador, 


4  A.  &  E.  420,  as  being  in  point,  and  also  to  Park  on 
Marine  Insurance,  8th  ed.,  p.  115 ;  Arnold,  6th  ed., 
pp.  727-730,  800;  and  Benecke,  p.  462.]  Now, 
applying  the  law  as  laid  down  in  those  authorities  to 
the  present  case,  I  come  to  the  conclusion  that  the 
cost  of  dealing  with  and  unloading  and  disposing  of 
the  cargo,  or,  as  Mr.  Joseph  Walton  calls  it,  the  filthy 
mass  into  which  the  oarffo  had  been  changed,  is  not  a 
loss  which  has  happened  to  the  thing  insured  by  any 
of  the  perils  insured  against.  Sea  perils  or  no  sea 
perils,  the  shipowner  has  to  empty  his  ship  if  he  ever 
mtends  to  use  her  again,  and  therefore  the  cost  of 
doing  it  cannot  be  said  to  be  rendered  necessary  by 
reason  of  the  perils  insured  against ;  it  has  to  be  in- 
curred any  way,  and  the  fact  that  in  the  one  case  the 
shipowner  would,  by  disdiarging  the  cargo,  become 
entitled  to  his  freight,  whereas  in  the  other  case 
he  cannot  get  his  freight,  seems  to  me  not  to  concern 
the  underwriters  on  ship  at  all;  and  if  he  is  not 
entitled  to  the  cost  of  discharging  it  follows  a  fortiori 
that  he  is  not  entitled  to  the  cost  of  dealing  with  or 
disposing  of  the  cargo.  As  to  the  contention  that  the 
plamtiffs  are  entitled  to  be  paid  the  difference 
between  what  would  be  the  cost  of  discharging  the 
cotton  seed  and  the  actual  cost  of  discharging  the 
material  whidi  was  in  the  ship,  I  think  that  also  is 
too  remote.  It  constantly  happens  that  cargo  arrives 
so  damaged  by  sea- water  as  to  make  it  more  difficult 
and  expensive  to  handle  in  the  disdiarge  than  it 
otherwise  would  be.  But  who  has  ever  heard  of  a 
daim  against  the  underwriter  on  hull  for  such  a  loss 
as  that  P  The  daims  are,  in  my  opinion,  too  remote 
and  cannot  fairly  be  regarded  as  forming  part  of  the 
cost  of  repairs.  I  find,  as  a  fact,  that  the  plaintiffs 
have  been  fully  paid  by  the  underwriters  for  all  that 
can  properly  be  called  the  cost  of  repairing.  They 
have,  as  it  seems  to  me,  incurred  further  con- 
sequential loss,  but  it  is  a  loss  for  which  the  defendant 
is  not  in  any  way  liable. 

Judffmeni/or  the  defendant  with  conte. 

Solidtors  for  the  plaintiffs,  W.  A.  Crump  &  Son* 

Solidtors  for  the  defendant,  Walton,  Johnson,  Bulb, 
A  Whatton. 


m   BANKRtTPTCfY. 


March  14. 


aB.  Div.   I 

(Wright,  J.)  f 

In  re  Laitbib. 
Ex  parte  Gkbbn.  (a.) 

Bankruptcy — Fraudulent  preference — Onus  of  proof — 
Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  52),  s.  48. 

When  a  trustee  in  bankruptcy  impeaches  a  payment 
made  by  the  bankrupt  as  a  fraudulent  preference,  the 
onus  of  proof  of  intention  to  prefer  lies  upon  the  trustee 
througJiotU  the  case,  and  it  is  not  for  the  respondent  to 
prove  absence  of  intention  to  prefer  after  the  trustee  has 
proved  thai  the  bankrupt  knew  he  was  insolvent  at  the 
time  when  he  made  the  payment  impeached. 

Dictum  of  Vaughan  Williams,  J.,  in  In  re  Eaton, 
Bx  parte  Viney,  [1897]  2  Q.  B.  16,  45  W.  B.  Dig.  12, 
dissented  from. 

Motion  by  the  trustee  to  declare  a  payment  made 
by  the  banlmipt  to  his  wife,  within  three  months  of 
the  presentation  of  the  petition  against  him,  void  as 
a  fraudulent  preference. 

Archibald  Bead  (Muir  Mackenzie  with  him),  having 

(a.)  Keported  by  P.  M.  F&anokb,  Bsq.,  Barrister- 
at-Law. 
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proved  that  the  bankrupt  knew  he  was  insolvent  at 
the  date  when  he  made  the  payment  impeached, 
submitted  that  the  onus  was  now  upon  the  respon- 
dent to  prove  that  the  bankrupt  had  no  intention  to 
make  a  preference.  He  cited  In  re  Eatan,  Ex  parte 
Viney,  [1897]  2  Q.  B.  16, 45  W.  B.  Dig.  12. 

Weight,  J. — The  opinion  of  Vaughan  Williams, 
J.,  in  that  case  is  an  isolated  dictum^  and  not  one 
upon  which  I  can  act  in  the  face  of  the  judgment  of 
Cotton,  L.  J.,  in  Ex  parte  Lancaster^  In  re  Marden,  32 
W.  B.  483,  25  Ch.  D.  311.  There  the  question  was 
whether  a  judgment  which  the  debtor  had  allowed 
his  father-in-law  to  sign  against  him  was  a  fraudulent 
preference,  and  Cotton,  L.J.,  in  givinff  judgment, 
says:  "In  order  to  show  that  the  jimgment  was 
suffered  with  the  view  of  paving  the  father-in-law  a 
preference,  it  is  not  sufficient  to  show  only  that  the 
debtor  did  not  enter  an  appearance,  and  that  he  in 
that  sense  suffered  the  judgment,  but  it  must  be 
shown  tbat  he  abstained  from  entering  an  appearance 
with  the  view  of  giving  his  £ftther-in-law  a  prefer- 
ence. .  .  .  This  being  a  matter  which  it  is  for 
the  appellant  to  make  out — not,  of  course,  conclu- 
sively, but  so  as  to  satisfy  us — in  my  opinion  he  has 
failed  to  discharge  the  ontu,  and  the  appeal  must  be 
dismissed." 

The  motion  then  proceeded  and  was  allowed  on  the 
merits. 

Solicitors  for  the  trustee,  PlunkeU  A  Leader, 

The  respondent  appeared  in  person. 


Prob.  Div.  &  Adm.  Div.  V  t       «>. 

Admiralty.  /  ^"^-  ^' 

•*The  Sebvia"  ahd  **The  Caeinthia."  (o.) 
Ship—Pilotage—Beoovery  of  agreed  remunmUion  for 
aervicee  not  contemplated  by  etatute  under  which  pilota 
appointedr—Meraey  Docke  Acta  Conaolidaiicn  Act^  1858 
(21  A  22  Vict.  c.  xcii.). 

There  ia  nothing  in  the  Meraey  Docka  AcU  GonaoUda" 
tion  Act,  1858— <i«  easting  Act  reguUxUng  pilotage  in  the 
River  Meraey— rendering  it  obligatory  on  a  ahipmaater  to 
employ  a  pilot  to  pUot  hia  ahip  wJim  ahe  ia  being  navigated 
in  the  port  of  Liverpool  when  not  outvfard  or  inward 
bound  ;  but  the  pilota  licenaed  by  the  Meraey  Dodca  and 
Harbour  Board  may  agree  with  ahipmaatera  to  perform 
for  them  within  the  port  of  Liverpool  extra  aervicea  in 
the  nature  of  pilotage  aervicea  which  they  are  not  bound 
to  perform  under  the  proviaiona  of  the  above-mentioned 
Act,  Among  auch  extra  aervicea  for  which  by  agreement 
the  pilota  may  ao  become  entOled  to  be  paid  are  the 
folUwing :  Navigating  a  ahip  from  an  anchorage  in  the 
River  Meraey  to  and  alongaide  a  landing-stage  for  the 
purpoae  of  embarking  paaaengera,  maila,  or  cargo  to  be 
carried  by  her  on  her  intended  voyage  outwarda.  Navi- 
gating a  ahip,  after  ahe  had  been  brought  aa  far  up  the 
River  Meraey  aa  the  dock  where  it  waa  intended  ahe 
ahould  unload  her  cargo,  to  and  alongaide  Janding-atagea 
farther  up  the  river  for  the  purpoaea  of  diacharging 
catHe, 

Obaervationa  aa  to  whether,  in  caae  of  a  coUiaion 
occurring  to  a  ahip  at  a  time  when  the  pilot  was  per- 
forming theae  extra  aervicea,  the  ahipownera  would  be 
liable  for  damage  occaaioned  by  hia  aole  fault  or  default. 

This  was  an  action  of  pilotage  instituted  on  behalf 
of  the  Mersey  Docks  and  Harbour  Board,  suing  as  the 
receivers  and  oolleotors  of  pilotage  rates  and  earnings 

(a.)  Beportod  b^  C.  F.  Jemmstt,  Esq.,  Barrister- 
at-Law. 


for  the  port  of  Liverpool,  and  Bichard  John  Gore  and 
Bobert  James  Durrant,  first-class  pilots  of  the  poet 
of  Liverpool,  against  the  Cunara  Steamship  Ga 
(Liouted),  to  recover  the  sum  of  £2  as  extra  pilolige 
remuneration  due  to  the  plaintiff  €k>re  for  removing 
the  defendants'  steamship  Servia,  at  the  reqasst  of 
her  master,  on  the  10th  of  August,  1897,  from  ths 
Canada  Dock,  Liverpool,  into  the  river  Mersey  to  aa 
anchorage  off  the  Prince's  landing-stage,  and  from 
her  anchorage  alongside  the  Prince's  landing-stags 
for  the  purpose  of  embarkix^  her  passengen  and 
their  baggage  before  prooeeding  outwards  on  her 
voyage  to  America :  And  the  sam  of  £2  estia  pilotage 
remuneration  due  to  the  i^aintiff  Durrant  for  piloting 
the  defendants'  steamship  The  Oarinthia  on  ber 
arrival  in  the  Mersey  on  the  21st  of  Aogost,  1897,  at 
the  request  of  her  master,  alongside  the  WaOasBy 
stage  to  discharge  the  sheep  she  had  brought  bam 
America,  and  from  the  Wallasey  stage  to  the  Wood- 
side  stage  to  discharge  her  oattle ;  the  said  sums  of 
£2  and  £2  having  been  fixed  by  the  Meney  Doda 
and  Harbour  Board  as  the  extra  remuneration  for  tiis 
respective  services  above  mentioned.  In  the  attema- 
tive  the  plaintiffii  Qore  and  Dnzrant  cJaimed  tbs 
several  sums  of  £2  as  reasonable  remuneratioa  for 
the  said  extra  servioes. 

The  defendants  appeared  to  defend  the  suit,  and 
pleaded  that  the  plaintiff  Gore  had  already  been  paal 
the  pilotage  rates  fixed  by  law  for  ^oting  The  Serm 
outwards  out  of  the  port  of  I^verpool,  and  tiis 
plaintiff  Durrant  the  pdotage  rate  fixed  by  law  for 
the  pilotage  of  The  Servia  inwards  into  the  port  of 
Liverpool;  that  no  services  other  than  those  for 
which  the  rates  so  paid  had  been  paid,  had  bast 
rendered  by  the  plainfaffii  respeotivialy»-  and  tiMf 
never  became  entitled  to  the  alleged  or  any  esin 
remuneration ;  that  the  whole  of  the  pilotage  snd 
the  employment  of  the  plaintiffB  were  oompauatjlf 
law  upon  the  defendants,  and  that  the  removing  Tk 
Servia  to  the  Prince's  landing  -  stage,  and  Tk 
Oarinthia  to  the  Wallasey  and  Woodsids  stages,  wma 
parts  of  the  compulsory  pilotage  servioea  far  wUA 
the  plaintiffs  had  been  paid,  and  that  the  plaJntM^ 
the  Mersey  Docks  and  Harbour  Board,  had  not  ds^ 
fixed,  and  had  no  power  or  authority  to  Bx^  the  m 
respective  amounts  of  £2  and  £2  or  anjr  exta 
remuneration. 


Dec.  14,  15. — On  these  days  the  action  wi 
before  Barnes,  J.  The  plaintiff  Durrani  and 
Liverpool  pilot  were  examined  orally  in  cooit  m 
support  of  the  statement  of  claim.  The  result  d 
theur  evidence  is  stated  in  the  judgment. 

Joaeph   Walton^   Q.O.,  and  Oarver,   Q.(7.,  for  ttt 
plaintiffs— The  amounts  daimed  by  the  {dalntifi  «l 
either  due  to  them  as  payments  for  vdluntaxypilotifi 
services  legally  fixed  Dy  the  Mersey  Docks  and  Ha^  . 
hour  Boaia  under  one  of  their  bye-laws  Hbye-law  18)»  * 
or  as  reasonable  amounts  agreed  on  Detween  ma 
masters  and  the  pilots  as  proper  for  the  extra  ssrfifltf 
rendered.    The  real  question  is  what  pilotage  sertiosi 
must  be  performed  by  the  mlots  for  the  oompnlnf  ^ 
rates  and  other  charges  nxed  by  the  Mersey  Dods] 
Consolidation  Act  of  1858  P    The  pilotage  rafcei  Hm- 
fixed  for  outwards 
prises  piloting  a 

out  of  the  port         , 

pilotage  rate  for  outward  pilotage  paid  in  the  oasa  d 
The  Servia  did  not  incluoe  the  servioes  rendered  it  , 
her  in  taking  her  to  the  landing-stage  to  embaik  Iv  < 
passengers.  Until  they  were  on  board  she  waa  ail 
**  ready  to  proceed  to  sea."    [As  to  the  meaninc  d 


«  proceeding  to  sea,"  they  referred  to  The  C%  4 
Cambridge,  22  W.  B.  578,  L.  B.  5  P.  a  451;  2fc 
Gachapod,  7  P.  D.  217,  30  W.  B.  Dig.  190;  Bodrigm 


voLXLTL    [j™4,i888.]      the  weekly  reporter. 
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V.  Melhuiah,  2  W.  B.  518, 10  Exdh.  117 ;  The  Cochrane 
y.  FUher^  2  Cr.  &  M.  581 ;  PhiUips  on  Insurance, 
8.  772.]  So,  too,  the  oompolsoz^  pilotage  rate,  fixed 
by  the  Act  of  1858,  to  be  paid  m  the  case  of  vessels 
bound  "inwards*'  (section  128),  only  includes  the 
piloting  of  vessels  over  the  bar  from  sea  into  one  of 
the  wet  docks  in  the  port  of  Liverpool  (The  Annapolis^ 
Lush  295,  9  W.  R.  Adm.  Dig.  19;  The  Princeton,  3 
P.  D.  90,  26  W.  E.  Dig.  217 ;  The  Wolum  Abbey,  38 
L.  J.  Adm.  28,  17  W.  B.  Adm.  Di^.  20),  and  extra 
remuneration  would  have  to  be  paid  for  taking  a 
voMd  elsewhere  than  to  dock.  The  section  of  the 
Act  of  1858  under  which,  in  certain  cases,  five  shillings 
a  day  is  payable  for  attendance  of  pilots  on  the  river 
(section  138),  has  reference  merely  to  a  charge  by 
the  pilots  when  attending  on  board  a  vessel  at  anchor 
waiting  to  go  into  dock  or  to  sear  "  Af*^»i«^ii»inA»» 
does  not  mean  "  pilotage." 


'  Attendance ' 


Boyd^  Q.Ct  and  Maurice  HilU  for  the  defendants. 
— ^Alf  ihe  services  in  respect  of  which  the  plaintiflb 
daim  in  this  action  have  been  paid  for  by  the  defen- 
dants in  the  pilotage  dues  charged  in  respect  of  the 
pilotage  of  The  Servia  outwards,  and  The  Garinthia 
inwards.  The  calling  of  The  Servia  at  the  Prince's 
landing-stage  was  only  an  incident  in  her  proceeding 
to  sea,  and  her  pilot  was  boaud  to  perform  the  duty 
of  navigating  her  alongside  that  stage  as  part  of  the 
outward  pilotage  to  sea.  8be  was  then  just  as  much 
"proceeding  to  sea"  as  if  her  passengers  had  been 
put  on  board  her  by  means  of  a  tender  in  the  river 
on  her  way  to  sea,  or  as  if  she  had  then  stopped  to 
take  cargo  on  board.  As  to  The  CarinthiUy  she 
was  compelled  by  the  re^nilations  and  practice  as  to 
discharging  cattle  and  sheep  to  take  them  to  the 
Woodsida  and  Wallasey  stages,  and  the  service  of 
piloting  her  in  from  sea  to  such  stage  and  into  dock 
was  one  continuous  service  for  which  the  pdot  in 
charge  of  her,  has  properly  received  the  *'  inward " 
pQotage  rate.  Whilst  being  piloted  to  the  landing- 
stagea  she  was  still  under  compulsory  pilotage  and 
her  owners  would  have  escaped  liability  for  any 
collision  caused  by  the  wrongful  act  of  the  pilot 
alone:  The  Oeneral  Steam  Navigation  Co*  v.  The 
British  and  Colonial  Steam  Navigation  Co.,  17  W.  B. 
741,  L.  B.  4  Ex.  238 ;  The  Charlton,  73  L.  T.  Bep.  49. 

Cur,  adv,  v^ult. 

Jan.  24. — ^Babnss,  J. — This  is  a  test  action  brought  to 
try  the  right  of  the  Liverpool  pilots  to  certain  extra 
remuneration  for  piloting  outward-bound  steamers 
to  the  Prince's  landing- stage  for  the  purpose  of  em- 
barking passengers,  and  for  piloting  inward-bound 
cattle  steamers  to  the  Wallasey  and  Woodside  stages 
before  taking  them  into  dock.  Pilotage  is  compal- 
sory  in  the  port  of  Liverpool  for  the  vessels  in 
question,  and  the  point  in  the  case  is  whether  the 
alleged  extra  services  are  covered  by  the  compulsory 
pik>tage  rates  or  are  to  be  paid  for  in  addition  to  such 


The  pilotage  of  the  port  is  regulated  by  the  Mersey 
Docks  Acts  ConsolidaUon  Act,  1858  (21  &  22  Vict.  c. 
xdL),  under  which  the  Mersey  Dockd  and  Harbour 
Board  is  constituted  the  pilotage  authority,  with 
power  to  Hoence  pilots.  The  Mersey  Do^s  and 
Harbour  Board  is  merely  a  formal  party  to  these 
nrooeedings.  The  other  plaintiffs  are  pilots  licensed 
oy  the  board.  One  of  them,  Mr.  (Jore,  was  in  charge 
of  the  defendants*  st^mship  Servia  on  her  outward 
voyage  in  August  last,  and  the  other,  Mr.  Darrant, 
was  in  charge  of  the  defendants*  steamship  Carinthia 
on  her  inward  voyage  in  the  same  month. 

The  foUowing  facts  are  taken  from  the  evidence 
given,  and  admissions  made  at  the  hearing  before 
ma.    First,  with  regard  to  outward-bound  passenger 


steamers.  Prior  to  the  year  1895  large  passenger 
steamers  sailing  from  the  port  of  Liverpool  for 
foreign  ports,  loaded  their  cargoes  in  one  of  the  wet 
docks  of  the  port,  and  embarked  their  passengers  in 
the  dock  or  from  tenders  after  the  steamers  left  dock, 
and  whilst  lying  in  the  Biver  Mervey ;  but  in  that 
year  the  approach  to  the  Prince's  landing-stage  in 
the  river  was  improved  so  as  to  enable  steamers  after 
leaving  dock  to  come  alongside  the  stage,  and  there 
embark  their  passengers,  and  at  the  same  time  a 
station  was  connected  by  a  line  of  rails  with  the 
London  and  North- Western  Bailway  system,  and 
Sjpecial  trains  have  since  that  time  conveyed  passengers 
direct  to  the  riverside  station. 

The  practice  of  the  defendants  since  1895  with 
their  steamers  carrying  passengers  outw^ards  is 
typical  of  that  of  most  of  the  large  lines  with  their 
outward-bound  passenger  steamers,  though  some  lines 
do  not  use  the  stage.  This  practice,  stated  as  accurately 
as  the  materials  before  me  allow,  is  as  follows :  The 
defendants  load  their  steamers  in  the  Canada  Dock, 
some  distamce  below  the  Prince's  landing-stage,  and 
after  a  steamer's  lading  is  completed  she  is  generally 
taken  out  of  dock  on  the  high  water  preceding  the 
afternoon  of  the  day  fixed  for  her  departure,  and, 
according  to  the  state  of  the  tide,  then  proceeds  to 
an  anchor,  and  thence  to  the  Prince's  landing- 
-slage,  or  direct  to  the  stage.  Sometimes  on 
account  of  neap  tides  it  is  necessary  for  the  vessel  to 
leave  the  dock  earlier  and  moor  at  the  defendants* 
buoy  in  the  Sloyne,  farther  up  river  than  the  stage, 
before  proceeding  to  the  stage.  The  defendants  are 
the  only  company  possessing  a  mooring  buoy  in  the 
Sloyne.  The  vessel  reaches  the  stage  shortly  before 
the  hour  fixed  for  her  departure,  usually  about  4  p.m. 
She  is  assisted  alongside  by  a  tug  or  tugs,  and  after 
making  fast  to  the  stage  she  embarks  her  saloon 
passengers  and  their  baggage,  and  the  mails,  and 
sometimes  receives  on  boara  some  fine  goods.  From 
the  stage  she  proceeds  to  sea.  The  time  occupied  at 
the  stage  is  sometimes  as  long  as  four  hours,  and  on 
the  average  about  two  hours.  The  steerage  passen- 
fen  generally  embark  by  tender  while  the  vessel  is 
in  the  river  at  anchor  or  at  the  buoy,  but  sometimes 
in  dock  if  the  vessel  goes  direct  to  the  stage.  About 
seven  steamers  per  week  belonging  to  different  lines 
use  the  stage  for  the  purpose  of  embarking  their 
passengers,  and  about  the  same  number  use  the  stage 
for  the  purpose  of  disembarking  passengers  on  their 
inward  voyages.  The  case  does  not  directly  raise 
any  question  as  to  the  pilot's  remuneration  for 
bringing  inward-bound  vessels  to  this  stage,  though 
I  understand  that  this  question  is  practically  involved 
in  that  before  the  court  as  to  outward-bound 
steamers. 

It  is  always  a  difficult  operation  to  bring  these  large 
steamers  alongside  the  stage,  owing  to  vessels  going 
in  and  out  of  dock  and  the  other  traffic  in  the  river, 
and  especially  on  strong  flood  or  ebb  tides.  The 
steamers  must  always  leave  dock  at  high  water,  but 
they  come  alongside  the  stage  at  all  times  of  the 
tide. 

Li  the  particular  case  of  The  Servia  she  left  the 
Canada  Dock  on  the  10th  of  August  last,  on  the 
morning  tide,  in  charge  of  the  plaintiff  Oore,  and 
anchored  about  abreast  of  the  Prince's  stage. 
Shortiy  before  4.30  p.m.  her  anchor  was  weighed,  and 
she  was  brought  alongside  the  stage  under  Mr.  Gore's 
charge.  There  she  embarked  her  saloon  passenger?, 
their  baggage,  and  the  mails,  and  thence  she  pro- 
oeeied  to  sea  on  the  same  evening,  through  the 
Queen's  Channel,  bound  for  New  York.  Mr.  Gore 
piloted  the  vessel  to  the  outward  ooinpulsory 
pilotage  limit  at  the  North- West  Buoy.  Ilie  de- 
fendants have  paid  the  outward  compulsory  pilotage 
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rate  for  Mr.  Core's  service,  and  contend  that  sucli 
payment  covers  his  service  for  taking  TTie  Servia 
to  the  stage.  On  the  other  hand,  the  plaintiff  €h}re 
claims  £1  for  extra  remuneration  for  the  last-men- 
tioned service.  This  sum  has  been  fixed  by  the 
plaintiff  board  as  a  regular  charge  to  be  made  by 
pilots  for  bringmg  vessels  to  the  stage  for  the  pur- 
pose of  embarking  and  disembarking  passengers,  on 
the  footing  that  their  services  in  so  doing  are  not 
covered  by  the  compulsory  pilotage  rate.  The  charge 
has  been  paid  in  respect  of  all  steamers  using  the 
stage  in  manner  aforesaid  in  and  since  1895.  It  is 
now  disputed. 

Secondly,  with  regard  to  inward-bound  cattle 
steamers.  For  a  number  of  years  a  very  large  trade 
has  been  carried  on  in  the  importation  of  live  catUe 
and  sheep  into  the  port  of  liverpooL  The  cattle  and 
sheep  are  landed  from  the  steamers  by  which  they 
arrive  at  the  Wallasey  and  Woodside  landing-stages, 
on  the  Birkenhead  side  of  the  Mersey,  under  the 
provisions  of  the  Diseases  of  AnimaJs  Act,  1894  (57 
&  58  Vict.  0.  57),  and  the  orders  made  in  pursuance 
thereof  fixing  these  stages  for  the  purpose.  There 
are  rules  made  by  the  plaintiff  board  for  regulating 
the  time,  order,  and  manner  for  berthing  vessels  at 
the  stages.  These  stages  and  a  p%rt  of  the  Alfred 
Dock,  Birkenhead,  near  the  Wallasey  stage,  are  the 
only  places  in  the  port  where  the  lauding  of  live 
stock  imported  from  abroad  is  permitted.  The 
practice  of  the  defendants,  which  is  similar  to  that  of 
other  lines  with  regard  to  cittle  steamers,  is  as 
foUows :  A  pilot  is  taken  off  the  port,  and  when  the 
steamer  enters  the  river  orders  are  sent  off  to  her  as 
to  berthing  at  the  stages  or  the  Alfred  Dock.  If  the 
tide  suits,  and  there  are  no  steamers  in  the  way  at 
the  stages,  the  vessel  proceeds  direct  to  the  stage. 
If  the  tide  does  not  suit,  or  there  is  no  available  berth 
at  the  stage,  the  vessel  is  anchored.  If  the  vessel  has 
both  sheep  and  cattle  she  generally  goes  both  to 
Wallasey  and  Woodside  stages,  landing  sheep  at  the 
one  and  cattle  at  the  other,  though  sometimes  both 
are  discharged  at  the  former  stage.  If  she  has  only 
cattle  she  goes  to  the  Woodside  or  Wallasey  stage,  or 
in  some  cases  to  the  Alfred  Dock,  Birkenhead,  where 
there  is  accommodation  for  both  sheep  and  cattle. 
The  arrangements  depend  on  the  room  in  the  lairages. 
After  landing  the  live  stock,  the  vessel  is  taken  direct 
into  a  dock  if  the  tide  serves,  or  to  anchor,  an  I  then 
docked  as  soon  as  possible,  and  the  rest  of  her  cargo 
is  discharged  in  dock. 

About  fourteen  steamers  per  week  belonging  to 
different  lines  arrive  with  sheep  and  cattle.  It  is 
difficult  to  manoeuvre  vessels  alongside  the  stages 
owing  both  to  the  traffic  and  tide.  The  assistance  of 
a  tug  or  tugs  is  required.  The  vessels  are  made  fast 
to  the  stages  and  it  takes  ordinarily  an  hour  or  an 
hour  and  a-half  to  land  the  cattle  and  one  to  three 
hours  to  land  the  sheep,  though  it  was  stated  that 
longer  times  are  occasionaUy  taken,  and  that  cattle 
ships  had  been  three  tides  at  the  stages  and  finished 
in  the  Alfred  Dock. 

In  the  case  of  The  Carinthia,  she  was  inward  bound 
with  cattle,  sheep,  and  other  cargo  from  America, 
and  about  8.30  p.m.  on  the  21st  of  August  last  the 
plaintiff  Durrant  boarded  her  off  Point  Lynas,  took 
charge,  brought  her  into  the  river,  and  about  2  a.m. 
on  the  22nd  she  proceeded  in  the  usual  way,  first  to 
the  Wallasey  stage,  where  she  discharged  her  sheep, 
and  then  to  the  Woodside  stage,  where  the  catde 
were  landed.  At  5  a.m.  she  was  taken  to  the  Canada 
Dock  entrance,  but,  owing  to  her  draught,  was  not 
permitted  to  enter,  and  was  therefore  anchored  and 
lightened.  She  did  not  get  into  dock  till  the  evening 
tide  of  the  23rd.  The  plaintiff  Durrant  was  in  charge 
throughout. 


The  defendants  have  paid  the  inward  oom] 
lilotage  rate  for  Durrant's  services,  and  10s. 


w 
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ys'  detention  while  at  anchor  at  5s*  per  day, 
contend  that  such  payments  cover  all  his 
but  he  claims  £2  for  extra  remuneration  for  takinc 
the  vessel  to  and  from  the  two  stages;  £1  iatmak 
stage  is  the  regular  charge  fixed  by  the  Board,  ia«; 
similar  way  to  that  in  the  outward  cases,  lliij 
charge,  which  is  now  disputed,  has  been  paid  m] 
respect  of  all  cattle  steamers  using  tiie  fllagias  sfaMt 
the  user  began,  about  fifteen  years  ago. 

The  questions  raised  turn  upon  the  coQsAnieiiantS{ 
be  placed  upon  certain  sections  of  the  Mersey  Docki 
Acts  Consolidation  Act,  1858,  which  render  pflnNg 
compulsory  for  outward  and  inward-boond  vesH^ 
excepting  coasting  vessels  in  ballast  or  under  ijm 
burthen  of  one  hundred  tons.  Section  121  gifoi 
power  to  the  board  to  licence  persons  to  act  as  piloli 
'*for  the  port  of  Liverpool."  Section  123  impoasst 
penalty  upon  any  person  who  shall  pilot  any 
'*into  or  out  of  the  port  of  LiverpNOol"  withi 
licence.  Section  124  imposes  penalties  on  any 
who  ''  shall  refuse  to  take  charge  of  any  im 
bound  vessel  upon  a  proper  signal  bein^  mads 
pilot,  or  of  any  outward-bound  vessd  upon 
request  of  the  master  thereof."  The  seotaoos  ' 
more  particularly  with  outward-bound  voaaols  i 
127th,  133id,  and  139th  sections.  SeotioQ  127, 
is  under  a  title  "  as  to  the  duties  of  pilots,'  _ 
the  distances  to  which  outward-bound  voaeols 
be  piloted,  but  makes  no  mention  of  the  p< 
which  the  pilot  is  to  take  charge.  This  point 
ordinarily  be  the  dock  in  which  a  vcaaol 
because,  except  in  these  cases  of  embarking 
gers,  a  vessel  would  usually  proceed  from  the 
sea  as  fast  as  tide  and  weather  would  permit. 
133  gives  power  to  the  board  to  fix  rates  of 
to  be  paid  to  pilots  for  piloting  vessels  widiin 
limits.  The  rate  for  **  piloting  a  vessel  out  of 
port  of  Liverpool"  is  to  be  *'  not  less  than  Si. 
not  more  than  4s.  per  foot"  draught  of 
Section  139  provides  that  *'  in  case  the  master  of 
vessel  being  outward  bound,"  except  the  said 
«  shall  proved  to  sea,  and  shall  refuse  to  take  on 
or  to  employ  a  pilot,"  he  shaU  still  pay  tiis 
pilotage  rate. 

The  material  sections  which  relate  to  in. 
vessels,  in  addition  to  the  124th,  are  the  12a4h» 
128th,  the  130th,  and  the  133rd  sections. 
125  imposes  a  penalty  on    any  pilot   refnsuig 
conduct  an  inward-bound  vesseL    Section  128 
fines    the   duties   of   the    pilot    in   charge    of 
inward-bound     vessel.      It     provides     that    ** 
pilot  in  charge  of  any  injvard-bound 
cause  the  same  (if  need  be)  to  be  properly  ] 
anchor  in  the  Eiver  Mersey,  and  shall  pilot  the  i 
into  some  one  of  the  wet  docks  within  the  _ 
Liverpool,  whether  belonging  to  the  board  or  i 
without  making  any  additional  charge  for  so  *  ' 
unless  his  attendance  shall  be  required  on  hoaid  i 
vessel  while  at  anchor  in  the  Biver  Mersey  and  1 
going  into  dock,  in  which  case  he  shall  be  < 
receive  ds.  per  day  for  such  attendance." 
nothing  in  any  other  section   expresslT  exi 
those  limited  duties  or  preventing  a  pilot  nofs  i 
a  charge  for  services  performed  beyond  the)init»l 
on  the  other  hiuid,  imposing  on  the  owners  or  i 
of  vessels  any  obligation  to  employ  pilots  to  ] 
services  other  than  the  limited  services 
this  section.    Section  130  provides  that  in 
master  "  of  any  inward-bound  vessel  (exoept  thii 
ooasters)  shall  refuse  to  take  on  board  or  to  i 
pilot,  such  pilot  having  offered  his  servioes  lor  \ 
purpose,"  he  shall  pay  full  pilotage  rates  as  if  1 
vessel  had  been  piloted  *'  into  the  port  of  liverpociLn 
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Under  seotion  1^  the  rate  for  piloting  a  yeflsel  from 
the  distanoe  of  the  Great  Orme's  Head  **  to  the  port 
of  liiTerpool "  18  fixed  at  not  leas  than  58.  nor  more 
than  88.  per  foot  draught  of  water,  and  from  any 
greater  distance  '*  to  the  port  of  Liverpool "  not  less 
than  68.  nor  more  than  98.  per  like  foot. 

There  appears  to  be  notmng  in  the  Act  rendering 
it  obKgatory  to  employ  a  pilot  when  a  vessel  is 
changing  docks  or  commg  from  the  docks  on  one 
side  of  the  river  to  those  on  the  other,  or  is  navigated 
in  the  port,  when  not  outward  or  inward  bound ;  and 
the  word  **  stage,'*  according  to  the  interpretation 
danae  in  the  Act  (section  3),  is  included  in  the  term 
''dock,'*  though  not  ui  the  term  **wet  dock"  (see 
also  section  596,  sub-section  (c),  of  the  Merchant 
Shipping  Act,  1894).  The  above-mentioned  sections 
of  uxe  Act  of  1858  have  been  held  to  render 
pilotage  compulsory  for  outward  and  inward- 
bound  vessels,  except  the  above-mentioned  coasters, 
and  although  the  question  in  the  case  is  in  strict- 
ness not  whether  pilotage  is  compulsory  while 
the  services  in  dispute  are  being  rendered,  but 
whether  tiiese  services  are  covered  by  the  pilotafi;e 
rates  fixed  in  pursuance  of  section  133,  yet,  on  the 
azgument  before  me,  counsel  had  great  difficulty  in 
severing  the  two  questions,  because  the  sections  are 
correlative,  and  the  rates  aforesaid  are  fixed  for  the 
compulsory  services ;  so  that  if  it  is  compulsory  to 
employ  the  pilots  for  the  services  in  question,  the 
sarvicee  would  seem  to  be  covered  by  the  compulsbry 
rates ;  bat  if  the  services  are  voluntary  the  rates  fixed 
do  not  cover  them. 

The  following  cases,  which  are  material,  have  been 
decided  with  regard  to  outward-bound  vessels:  In 
Eodrtguea  v.  Mdhuish,  10  Bxoh.  117,  a  case  under  a 
previous  Act  containing  provisions  very  similar  to 
those  of  the  Act  of  1858,  where  a  ship  in  the  service 
of  the  Poet  Office,  and  under  contract  to  sail  on  the 
4th  of  December,  1853,  left  the  docks  on  the  2nd  of 
December  with  a  pilot  on  board,  and  while  lying  at 
andior  in  the  river  on  the  3rd  of  December  an  acci- 
dent happened  to  the  plaintiff's  boat  through  the 
negligenoe  of  those  on  board  the  ship,  the  master  not 
being  on  board  and  certain  riggers  being  engaged  in 
completing  the  vessel's  rigging,  it  was  held  that  the 
ship  was  not  at  the  time  proceeding  to  sea.  From 
the  judgment  of  Pollock,  C.B.,  it  appears  that  if  the 
vessel  had  been  ready  for  sea  and  nad  left  the  dock 
with  the  intention  of  proceeding  to  sea,  and  no  steps 
were  being  taken  except  those  necessary  for  her  to  go 
on,  she  might  have  been  considered  to  be  proceeding 
to  sea  from  the  time  she  left  the  dock.  In  The  City 
of  Cambridge,  22  W.  B.  578,  L.  B.  5  P.  C.  451,  where 
a  vessel  fully  equipped  and  prepared  for  sea  had  left 
her  dock  in  charge  of  a  pilot,  and  was  properly 
anchored  in  the  river  to  wait  for  the  tide,  it  was  held 
that  the  ship  was  proceeding  to  sea  within  the 
meaning  of  section  139  of  the  Act  of  1858  at  the  time 
when  she  left  the  docks,  and  that  the  anchoring  was 
not  a  discontinuance  of  her  progress  to  sea,  but  an 
act  proper  and  reasonable  to  be  done  in  the  course  of 
it.  The  Cachapool,  7  P.  D.  217,  was  a  case  where  a 
baique  had  been  towed  out  of  dock  into  the  river  the 
previous  day,  in  order  that  she  might  proceed  to  sea 
before  daybreak  in  the  morning  on  which  a  collision 
happened ;  but  an  accident  having  happened  to  her 
mainyard  she  was  unable  to  proceed  to  sea  as  intended, 
and  at  the  time  of  the  collision  was  waiting  in  the 
river  to  have  repairs  executed,  and  it  was  held  that 
she  was  not,  at  the  time  of  the  collision,  proceeding 
to  sea  within  the  meaning  of  the  said  section. 

There  are  the  following  cases  relating  to  inward- 
boond  vessels :  The  Annapolisy  where  a  foreign  vessel 
bound  for  liverpool  took  a  pilot  off  Point  Lynas,  was 
brought  to  anchor  in  the  Mersey  and  lay  there  two  or 


three  days  waiting,  for  want  of  water,  to  dock.  She 
was  then  conducted  by  the  same  pilot  into  dock.  In 
proceeding  to  the  doi^  a  collision  was  occasioned  by 
tiie  pilot's  default.  It  was  held  that  the  vessel  was 
compulsorily  in  charge  of  the  pilot,  and  was  not 
liable  for  the  damage.  In  the  next  case.  The 
Wohum  Abbey f  an  inward-bound  vessel  at  anchor 
sheered  or  dragged  into  another,  and  it  was  held 
that  her  owners  were  liable.  It  does  not  appear 
from  the  report  that  the  vessel  was  merely  waiting 
for  the  tide,  and  I  gather  that  Sir  Bobert  Phillimore 
considered  the  master  was  to  blame  for  allowing  the 
vessel  to  remain  improperly  moored.  In  his  judg- 
ment, he  said,  he  was  not  considering  the  case  of  a 
ship  only  temporariljr  moored,  with  the  object  of 
shortly  afterwards  gomg  into  dock,  but  the  case  of  a 
vessel  moored  by  the  pilot  for  such  a  length  of  time 
as  caused  hun  to  he  functus  officio,  so  far  as  his  com- 
pulsory employment  was  concerned.  The  last  case 
relating  to  inward-bound  vessels  is  The  Princeton, 
3  P.  D.  90.  There  a  pilot,  having  been  employed  to 
pilot  a  ship  from  sea  and  take  her  into  dock,  piloted 
her  over  the  bar,  but  owing  to  the  state  of  the  tide 
and  weather  she  was  obliged  to  anchor,  and  remain 
at  anchor  for  two  days,  and  whilst  at  anchor  and  in 
charge  of  the  pilot  she  dragged  her  anchor  and  came 
into  collision  with  another  vessel.  It  was  held  that 
the  collision  was  caused  solely  by  the  negligence  of 
the  pilot,  but  that  his  employment  was  compulsory, 
and  the  owners  not  liable.  The  grounds  of  the 
judgment  of  Sir  Bobert  Phillimore  are  that  the  ship 
was  in  itinere  and  in  her  progress  to  dock  at  the  time 
of  Uie  collision,  and  was  compelled  to  remain  where 
she  was  by  vie  major.  He  said  that  if  she  could  have 
gone  into  dock,  but  did  not  do  so,  he  was  not 
prepared  to  say  that  he  should  consider  that  she  was 
entitled  to  the  immunity  which  he  was  of  opinion  in 
the  circumstances  she  was  entitled  to. 

It  is  convenient  to  notice  section  138  of  the  Act  of 
1858  here.  It  was  held  in  The  City  of  Cambridge 
that  this  last-mentioned  section  does  not  relate  to 
the  giving  of  extra  remuneration  to  those  pilots 
only  who  are  voluntarily  engaged.  The  section 
provides  for  the  remuneration  of  pilots  voluntarily 
engaged  to  attend  on  vessels  in  the  case  mentioned  in 
the  section,  and  for  extra  remuneration  to  pilots 
compulsorily  employed  where  delay  in  the  navi- 
gation takes  place,  compelling  a  vessel  to  remain  in 
the  river.  It  was  contended  before  me  that  it  pro- 
vided for  remuneration  for  such  services  as  those  in 
dispute  at  6i,  per  day,  and  extended  the  compulsory 
services  so  as  to  include  those  in  question  because  of  the 
words  "  attendance  on  board  any  vessel  during  her 
riding  at  anchor,  or  being  at  Hoy  lake,  or  in  the  Biver 
Mersey."  In  my  opinion,  however,  this  section  does 
not  relate  to  services  rendered  while  a  vessel  is  being 
actively  navigated  to  the  stage  or  stages  for  such 
purposes  as  those  in  question,  but  only  to  attendance 
on  a  vessel  lying  in  the  river  or  at  Hoylake  as  men- 
tioned in  the  section:  see  Attorney-Oeneral  v.  Case, 
3  Price  302. 

The  Act  of  1858,  so  far  as  the  sections  relating  to 
pilotage  are  concerned,  is  loosely  drawn,  and  these 
sections  are  somewhat  confused.  They  appear  to 
have  been  framed  in  relation  to  the  known  course  of 
business  at  the  port  of  Liverpool,  which  is  for  vessels 
to  load  and  discharge  their  cargoes  in  the  wet  docks 
of  the  port  My  review  of  the  above  sections  and 
cases  has  led  me  to  the  conclusion  that  the  principle 
which  underlies  the  decisions  is  that,  if  an  outward- 
bound  vessel  is  loaded,  equipped,  and  prepared  ready 
for  sea,  and  in  that  condition  makes  such  progress  to 
sea  as  tide  and  weather  permit  from  her  point  of 
starting  on  her  voyage,  she  is  proceeding  to  sea 
within  the  meaning  of  the  Act ;  but  that  a  vessel  is 
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not  80  piooeedin^  to  sea  if,  after  leaving  her  dock, 
she  remains  waiting  in  the  port  for  the  purpose  of 
performing  operations  which  are  necessary  in  order 
to  complete  her  loading,  or  other  preparations  re- 
quired in  order  to  render  her  ready  for  sea,  and 
similarly  that  an  inward-bound  vessdl,  if  she  cannot 
go  direct  into  dock  on  her  arrival  in  the  river,  is  in 
course  of  progress  to  her  dock  within  the  meaning  of 
the  Act  while  she  remains  at  anchor  with  the  inten- 
tion of  docking  as  soon  as  tide  and  weather  will 
permit. 

The  rates  of  pilotage  referred  to  in  section  133 
were,  in  my  opinion,  to  be  fixed  to  cover  the  duties 
which  were  to  oe  performed  by  the  pilots,  in  the  one 
case  for  piloting  outward-bound  vessels  from  the 
time  of  their  start  ready  to  proceed  to  sea,  and  in  the 
other  case  for  piloting  inward  vessels  ^m  sea  to 
dock,  and,  if  need  be,  for  anchoring  them  in  the 
river  till  they  can  be  docked.  The  5s.  a  day  extra  is 
also  to  be  paid  for  inward  and  outward-bound  ships 
in  case  of  necessary  delay  in  the  navigation  on  the 
inward  or  outwiurd  progress. 

It  follows  that  for  services  which  are  not  covered 
b^  the  compulsory  rates  and  the  extra  5s.  a  day,  the 
pilots  ought  to  receive  an  extra  reasonable  remuner- 
ation. In  the  present  cetse  the  outward-bound  vessel. 
The  Servia,  although  her  equipment  was  complete, 
was  not  ready  for  sea  until  she  had  taken  on  board 
her  mails  and  passengers  and  their  baggage,  and  in 
my  opinion  the  compulsory  rate  paid  by  the  defen- 
dants for  the  plaintiff  Qore's  services  did  not  cover 
the  service  rendered  by  him  in  taking  the  vessel  to 
the  Prince's  stage.  So  also  the  compi3sory  rate  paid 
by  the  defendants  in  respect  of  The  Carinthia  did 
not,  in  my  opinion,  cover  the  plaintiff  Durrant's 
services  in  taking  the  vessel  to  and  from  the  Wallasey 
and  Woodside  stages.  It  was  admitted  that  if 
reasonable  extra  cbarses  could  be  made,  the  pilots 
were  respectively  employed  on  the  terms  that  they 
should  be  paid  such  charges.  The  charges  were  fixed 
by  the  board  in  pursuance  of  the  18th  bye*law,  made 
under  section  221  of  the  Act  of  1858,  and  there  was 
no  contest  as  to  their  reasonableness  if  they  conld  be 
legally  made. 

It  was  said  that  the  importance  of  the  oaae  to  the 
shipowners  is  that,  if  the  plaintiffs  are  right  in  their 
contention,  vessels  proceeding  to  the  stages  are  not 
under  compulsory  pilotage.  My  decision  is  only  asked 
upon  the  question  whether  or  not  the  pilots  are  to 
be  paid  extra  if  they  are  required  to  take  vessels  to 
the  stages ;  but  I  do  not  shrink  from  saying  that  it 
may  follow  from  my  determination  of  this  question 
in  favour  of  the  plaintiffs  that  vessels  proceeding  to 
the  stages  are  not  under  compulsory  pilotage  while 
so  doing.  It  was  suggested  in  argument  that  this 
did  not  logically  follow,  and  it  is  not  necessary  for 
me  to  decide  that  it  does,  though  the  reasoning  of 
my  judgment  leads  to  this  conclusion.  The  sugges- 
tion is  founded  on  the  cases  of  The  General  Steam 
Navigation  Co,  v.  The  British  and  Colonial  Steam 
Navigation  Co,,  17  W.  B.  741,  L.  E.  4  Ex,  238,  and  The 
Charlton,  73  L.  T.  Bep.  49.  These  cases  decided  that 
where  a  pilot  has  be^  compulsorily  taken  on  b^ard 
and  placed  in  charge  of  a  ship,  and  then  an  accident 
happens  while  he  is  in  charge  in  the  district  for 
which  he  is  licensed,  though  outside  the  limits  of 
the  port  in  which  he  is  a  compulsory  pilot,  the 
shipowner  is  exempt  from  responsibility  for  the  act  of 
the  pilot,  on  the  ground  that  the  relationship  of 
master  and  servant  does  not  exii>t,  and  that  the 
exemption  contained  in  section  388  of  the  Merchant 
Shipping  Act,  1854  (now  section  633  of  the  Merchant 
Shipping  Act  of  1894),  does  not  require  that  the  pilot 
should  be  compulsorily  employed  at  the  spot  where 
the  accident  happens,  but  only  that  he  should  have 


been  compulsorily  employed  within  the  disbict  where 
it  happens,  and  that  the  shipowners  are  withia  iki 
protection.  In  each  of  these  cases,  however,  the  pilot 
was  engaged  to  take  the  ship  to  a  point  beyond  thit  st 
which  &e  accident  happened,  and  the  shipowner  had 
to  pay  a  rate  which  covered  the  pilot's  services  to  thii 
further  point.  There  are,  however,  obvious  diitinctiaBi 
between  these  cases  and  the  present,  and  I  am  unible 
to  see  how  <^e  principle  upon  which  they  wen 
decided  can  apply  to  extra  services  not  paid  for  bj 
the  compulsory  rates. 

It  was  further  said  that  if  this  case  were  to  detsr- 
mine  that  vessels  are  not  under  oompnlaory  pilot^e 
while  the  pilots  are  rendering  services  for  which  thef 
are  to  receive  extra  pay,  great  difficulty  will  arise  in 
the  master  of  a  vessel  determining  whe!ther  lie  or  the 
pilot  is  in  charge.  From  what  I  have  said,  howevsr, 
the  difficulty  will  not  arise  with  regard  to  outward- 
bound  vess^  if  the  compulsory  duties  are  treated  as 
commencing  at  the  time  when  the  steamer  proeeedi 
from  the  stoge  to  sea ;  and  with  regard  to  inward- 
bound  vessels,  if  it  follows  from  this  judgment  that 
it  is  not  compulsory  to  employ  a  pilot  to  take  a  vbbkI 
to  the  staffes,  the  service  for  which  extra  chvge  ii 
made  womd  berai  and  the  compulsion  cease,  or  it  maj 
be  would  only  DC  suspended,  as  soon  as  the  Tesarl 
deviates  to  the  stage  from  the  route  which  she  would 
follow  in  docking  without  going  to  the  stage.  It  wai 
also  urffed  that,  as  an  inward-bound  cattle  steamer  is 
compeUed  to  go  to  the  cattle-stages,  or  one  of  them, 
to  land  her  cattle  and  sheep  before  going  into  dock, 
unless  she  lands  them  in  tiie  Alfred  Dock  the  pilot 
cannot  take  her  into  a  wet  dock  direct,  and  mait, 
therefore,  take  her  to  the  stage  or  stages  in  order  to 
earn  his  compulsory  fee,  except  when  she  goes  to  the 
Alfred  Dock ;  but  the  answer  to  this  is  that  the  oon- 
pulsory  rate  is  paid  for  bringing  the  tooboI  in  and 
anchoring  her  if  necessary,  and  then  docking  her ;  and 
that  he  is  not  responsible  for  the  vessel  having  oattie 
or  sheep  on  board,  and  that  if  he  has  to  perfona 
duties  in  consequence  which  are  not  providea  for  ia 
the  compulsory  rate,  and  beyond  those  defined  faj 
section  128  (the  only  section  expressly  defining  thi 
duties  of  the  pilot  of  an  inwara-bound  vessel),  hi 
must  be  paid  extra  for  his  extra  services. 

As  tills  case  only  requires  a  decision  upon  the  qnei- 
tion  of  payment,  and  not  a  final  determination  of  tiie 
question  of  compulsory  employment  of  a  nilot  to  tihi 
a  vessel  to  the  stages,  I  am  not  at  present  culed  npoa  t» 
decide  a  further  question  which  was  diacoased — namely, 
whether  the  interposition  of  services  for  wfaidi  sitia 
remuneration  is  to  be  paid,  puts  an  end  to  orsaspeDdi 
the  services  to  an  inward-bound  cattle-ship  wfaidi  an 
covered  by  the  compulsory  rate.  It  is  sofficisDt  for 
me  on  this  claim  to  decide  that  if  an  inward-bomd 
ship  is  taken  to  one  or  more  stages  her  owners  wfll 
have  to  pay  the  extra  charge  for  each  stage. 

I  have  not  felt  disposed  to  arrive  at  my  concliiM0 
by  any  narrow  construction  of  the  Act.  Although  1 
is  desirable  that  no  difficuities  should  be  placed  If 
the  court  in  the  way  of  trade  developments  and  thi 
navigation  of  vessels  in  the  port,  yet  it  is  dear  to  ml 
that  the  Act  of  1858  did  not  contemplate  pilots  per* 
forming  the  duties  they  are  now  asked  to  perfom  ; 
and  receiving  nothing  more  than  the  oompoliocx 
pilotage  rates  for  them.  These  dnties  impose  spot 
the  pilots  requested  to  perform  them,  great  addiCioail 
responsibility,  and  require  the  exercise  of  great  mit 
and  skill,  and  it  is  only  reasonable  that  they  shosli 
be  properly  rewarded  for  performing  them. 

The  case  has  been  contested,  as  I  nndentvid,  bf 
the  Liverpool  Steamship  Owners'  Association  in  thi 
name  of  the  defendants,  and  it  was  stated  that  the 
matter  of  the  payments  to  the  pilots  was  not  of  each 
moment  as  the  question  of  compulsory  pilotage  dinisg 
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the  wrvicee  in  question.  I  liave  dealt  fully  with  all 
the  points  taken,  but  may  state  that  the  broad  view 
nresented  by  the  defendants'  case  is  that  the  services 
m  question  of  the  pilots  are  requisite  in  order  to 
eDsble  shipowners  to  carry  on  what  has  become  a 
tegular  course  of  practice  with  most  passenger 
steamers ;  and  as  regards  the  cattle-ships  to  comply 
with  the  provisions  of  the  Diseases  of  Animals  Act, 
1894,  and  that  these  services  should  be  treated  as  a 
neoeesary  part  of  those  which  they  are  com})elled  to 
pay  for  under  the  Act  of  1858,  and  that  this  Act 
should  be  so  construed  thar<  the  compulsory  payments 
should  cover  all  the  services.  According,  nowever, 
to  the  opinion  which  I  have  expressed,  this  construc- 
tion is  wider  than  the  terms  of  the  sections  of  the 
Aet  bearing  on  the  subject  will  permit.  The  questions 
m  the  case  depend  upon  the  construction  of  these 
sections,  and  not  upon  general  considerations ;  and  if 
I  am  right  in  my  opinion,  an  amendment  of  the  Act 
wiU  be  necessary  in  order  to  carry  out  the  object  of 
the  shipowners.  My  judgment  is  for  the  plaintiffs 
for  the  sum  of  £3  with  costs,  and  I  certify  that  this 
vas  a  proper  case  to  be  tried  in  the  High  Court. 

Solicitor  for  the  plaintiffis,  A.  T,  Squarey. 

Solicitors    for   the    defendants,    Hill,    Dickenson, 
IHckenaon,  A  Hill. 


exmX  of  aiypeaK 

From  Q.  B.  Diy.  j 

(A.  L.  Smith,  Chitty,  and  [  May  17. 

Taughan  Williams,  L.JJ.) ) 

Chika  Tradkrs  Insurance  Co.  (Limited)  v.  Botal 
ExGHAEGE  Assurance  Corporation,  (a.) 

^rodiu — Discovery  of  documents — Marine  insurance — 
Ship's  papers — Be-insurance, 

In  an  action  hy  the  original  underwriter  against  the 
t^insurers  upon  a  marine  policy  of  re-insurance,  the 
le/endanis  are  entitled  to  an  order  for  production  of 
kip*s  papers* 

Appeal  from  the  refusal  of  Mathew,  J.,  at  cham- 
Mn,  to  make  an  order  for  the  production  of  ship's 
mpen  in  an  action  upon  two  policies  of  re-insarance 
n  cargo  per  ship  Conqueror. 

The  cargo  had  been  insured  with  the  plaintiffs  for 
.  particolar  voyage,  and  the  plaintiffs  had  effected 
lOiidea  of  re-insurance  with  the  defendants.  The 
iaintiffii  alleged  that  the  ship  and  cargo  were  lost  by 
he  perils  insured  against  and  that  they  had  paid  the 
BBured  for  a  total  loss,  and  claimed  upon  the  policies 
f  re-inevranoe  for  a  total  loss. 

Upon  a  summons  for  directions  the  defendants 
ppaed  for  an  order  that  "the  plaintiffs  and  all 
enons  interested  in  these  proceedings,  and  in  the 
Hrarance,  the  subject  of  this  action,  do  produce  on 
itfa  and  show  "  to  the  defendants  all  ship's  papers 
•  in  Form  19  in  Appendix  K.  to  the  Bules  of  the 
apreme  Court,  1883,  with  the  additions  specified  in 
le  case  of  China  Transpacific  Steamship  Co.  v. 
vmmercial  Union  Assurance  Co.,  30  W.  B.  224,  8 
.  B.  D.  142). 

Math«w,  J.,  refused  to  make  the  order  for  ship's 
^>erfl,  but  ordered  the  parties  to  exchange  lists  of 
Kmments  and  to  give  inspection. 
The  defendants  appealed. 

s,}  Beported  by  W.  F.  Babrt,  Esq.,  Barrister- 
at-I^w. 


Joseph  Walton,  Q.C.,  and  F.  W.  Hollams,  for  the 
defendants. 

J.  A.  Hamilton,  for  the  plaintifb. 

The  arguments  and  authorities  are  sufficiently 
stated  in  we  judgments. 

A.  L.  Smith,  L.J. — ^The  question  on  this  appeal  is 
whether  in  the  case  of  a  re-insurance  the  original 
imderwriter  can,  in  an  action  against  the  re-insurer, 
be  ordered  to  produce  ship's  papers. 

I  wish  to  say,  however,  before  I  discuss  that 
question,  that  the  order  of  Mathew,  J.,  that  each 
side  should  exchange  documents  and  give  inspection, 
is  sufficient  in  the  present  case.  But  Mathew,  J., 
went  further,  and  decided  that  the  re-insurer  had 
no  right  to  get  production  of  ship's  papers,  and  it  is 
that  question  which  the  parties  wish  to  have  decided, 
and  for  that  purpose  Mathew,  J.,  gave  leave  to 
appeal. 

The  rule  as  to  ship's  papers  is  a  very  old  one,  and 
there  is  a  case  upon  the  point  before  Sir  James  Mans- 
field in  1809,  Goldschmidt  Y.  Marryat,  1  Camp.  659. 
It  is  a  rule  peculiar  to  marine  insurance.  As  between 
assured  and  underwriter  it  was  and  is  common 
practice  to  order  the  assured  to  produce  ship's  papers, 
Then  in  1890,  a  Divisional  Court,  composed  of 
Mathew  and  Cave,  JJ.,  in  the  case  of  Nord  Deutsche 
Versicherungs  Gesellschaft  v.  Mercliants*  Marine  Insur- 
ance Co.  (not  reported)  held  that  an  order  for  ship's 
papers  would  not  be  made  in  a  case  of  re-insurance. 
That  case  was  referred  to  in  this  court  in  the  subse- 

?uent  case  of  Willis  &  Co.  v.  Baddeley,  40  W.  B.  677, 
1892]  2  a  B.  324,  when  both  Bowen,  L.J.,  and 
myself  said  that  the  question  whether  that  decision 
was  right  must  be  left  open.  Then  it  is  said  that  in 
1897  Collins,  J.,  made  an  order  at  chambers  in  the 
case  of  Royal  Exchange  Assurance  Corporation  v.  Faher, 
which  was  a  case  of  re-insurance,  for  production  of 
ship's  papers.  Matbew,  J.,  sitting  as  the  judge 
taking  commercial  causes,  has  come  to  the  conclusion 
that  in  a  case  of  re-insurance  he  will  not  order  pro- 
duction of  ship's  papers.  I  do  not  agree  with  that 
view.  Once  it  is  seen  that  the  re-insurer  has  open  to 
him  all  the  defences  which  the  original  underwriter  had 
as  against  the  assured,  of  which  Chippendale  v.  Holt, 
44  W.  B.  128,  1  Com.  Cas.  197,  is  a  good  illustration, 
why  has  he  not  the  same  rights  against  the  underwriter 
as  the  latter  has  against  the  assured  ?  Why  is  he  not  to 
see  all  the  documents  which  may  show  a  defence 
available  to  the  original  uuder writer  as  against  the 
assured  ?  It  is  said  that  the  underwriter  will  pro- 
bably have  no  documents.  I  do  not  know  whether 
he  will  or  not,  but  it  must  be  remembered  that  the 
rule  as  to  ship's  papers  applies  to  an  insurance  on 
goods  as  well  as  to  an  insurance  on  ship,  and  yet  the 
same  objection  might  be  made  in  such  a  case  in  an 
action  by  the  assured  against  the  underwriter,  for  the 
assured  would  very  probably  have  no  ship's  papers. 
In  my  opinion  the  rule  as  to  ship's  papers  applies  to 
the  first  and  all  subsequent  re-insurers.  With  refer- 
ence to  Henderson  v.  Undenoriting  and  Agency  As- 
sedation,  39  W.  B.  628,  [1891]  1  Q.  B.  657,  that  case 
obviously  is  distinguishable.  It  was  not  a  claim  upon 
a  marine  policy  at  all,  but  for  loss  of  goods  carried 
partly  by  land.  Though  the  policy  was  founded  on  a 
Lloyd's  policy,  it  was  altered  to  meet  the  requirments 
of  the  case,  Ihe  words  perils  '*  of  the  seas "  being 
struck  out  and  "  transit  or  conveyance  "  substituted 
(see  60  L.  J.'  Q.  B.  406).  The  court  in  that  case 
refused  to  extend  the  old  rule  as  to  ship's  papers  to  a 
policy  on  goods  carried  by  land.  In  my  opinion  a 
re-insurer  can  have  the  ordinary  order  for  ship's 
papers  against  the  underwriter,  and  this  appeal  must 
be  allowed, 
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Chitty,  L.J. — I  am  of  the  same  opinion.  In  the 
present  case  the  order  for  exchaoge  of  docaments 
and  inspection  is  sufficient ,  but  the  learned  judge 
desired  that  the  question,  whether  in  a  case  of 
re-insurauce  an  order  for  ship's  papers  would  be 
made,  should  be  brought  before  this  court.  The 
courts  at  Westminster  have  long  been  in  the  habit  of 
making  orders  for  production  of  ship's  papers.  The 
reason  for  that  practice,  which  had  grown  up  before 
1809,  was  stated  by  Sir  James  Mansfield,  G.J.,  in 
Qoldachmidt  v  Marryat,  as  it  often  obviated  the 
necessity  of  going  into  a  court  of  equity  and  saved 
delay  and  expense.  The  practice  in  an  action  by 
shipowner  against  underwriter  is  well  established  at 
the  present  day.  The  question  is  whether  the  same 
rule  applies  to  the  case  of  a  re- insuring  underwriter. 
I  can  see  no  distinction  between  the  two  cases.  All 
the  dtrfences  open  to  the  original  underwriter  are 
open  to  the  re-insuriDg  underwriter  when  sued  upon 
a  policy  of  marine  insurance.  It  has  been  urged  that 
there  is  much  greater  probability  that  a  shipowner 
when  suiug  would  have  ship's  papers.  That  is  true. 
But  the  authorities  do  not  stop  at  an  insurance  on 
ship.  They  show  that  an  insurance  on  cargo  falls 
within  the  rule,  and  there  is  not  much  probability 
that  the  cargo  owner  would  have  ship's  papers.  He 
may,  however,  have  access  to  them.  That  exhausts 
this  case.  As  regards  the  authorities,  A.  L.  Smith, 
L.J.,  has  already  gone  through  them.  It  seems  to  me 
pretty  dear  that  two  judges  in  this  court  in  Willis  <k 
Co.  V.  Baddeley  did  not  agree  with  the  decision  in  the 
Nord  Deutsche  case, 

Vatjghait  Williams,  L.  J.—I  agree.  The  question 
is  whether  the  practice  of  ordering  the  production  of 
ship's  papers  applies  to  a  case  of  re-insurance,  and  it 
seems  that  the  unreported  decision  of  Mathew  and 
Gave,  JJ.,  in  the  Nord  Deutsche  case  went  upon  the 
ground  that  the  practice  did  not  apply  to  such  a 
case.  Since  that  case  there  has  been  an  expression  of 
disapproval  of  that  decision  by  Bowen  and  A.  Ii. 
Smith,  L.JJ.,  in  Willis  &  Co,  v.  Baddeley,  1  do  not 
think  that  we  can  fall  back  upon  any  long-estab- 
lished practice  in  a  case  of  re-insurance.  Mathew, 
J.,  who  had  great  experience  in  these  matters  when 
at  the  bar,  said,  in  the  Nord  Deutsche  case,  that  he  had 
never  been  able  to  get  an  order  for  ship's  papers  in  a 
case  of  re-insurance.  Nor  can  I  find  any  trace  of  an 
established  practice  in  the  books  upon  the  subject. 
That  being  so,  we  must  decide  the  point  partly  on 
coneiilerationB  of  convenience  and  partly  on  principle. 
Why  should  an  assured  under  a  marine  policy  be 
called  upon  to  do  more  than  an  ordinary  litigant  is 
bound  to  do  ?  Brett,  J.,  in  China  Transpacific  Steam^ 
ship  Co,  V.  Commercial  Assurance  Co,,  30  W.  R.  224, 
8  Q.  B.  D.  142,  gives  some  reasons  for  it.  '*  Tbe 
reasons  for  this,"  he  says,  **  are  not  far  to  seek.  The 
underwriters  have  no  means  of  knowing  how  a  losj 
^as  caused ;  it  occurs  abroad,  and  when  the  ship  is 
jntir«ly  under  the  control  of  the  assured.  In  addi- 
tion to  this,  the  contract  of  insurance  is  made,  in 
pticuliar  terxus,,  on  behalf  of  the  assured  himself  and 
all  perHuus  interested,  and  who  these  persons  are, 
especially  at  the  time  of  the  loss,  is  entirely  un- 
known to  the  underwriters.  The  practice  therefore 
arose  of  making  the  order  on  all  parties  interested, 
without  an  affidavit."  If  those  were  the  whole  of 
the  reasons  I  should  doubt  whether  a  case  of  re- 
insurance fell  within  the  practice.  But  I  do  not 
think  that  that  learned  judge  intended  to  give 
all  the  reasons  for  the  practice.  He  gave  certain 
reasons  why  it  is  convenient  to  make  such  an 
Older.  One  must  therefore  see  whether  there  is  any 
lea&on  in  the  position  of  the  person  against  whom 
the  Older  is  sought  to  be  made,  and  in  his  relation  to 


the  underwriter,  for  calling  upon  him  to  make  flis 
discovery.  The  reason  seems  to  me  really  to  flov 
from  the  nature  of  the  contract  itself.  A  penon  vbo 
effects  a  re-insurance  is  himself  an  assured,  tod  he 
takes  upon  himself  the  duty,  both  in  entering  ioto 
and  carrying  out  the  contract,  of  doing  everythisg 
in  tbe  greatest  good  faith.  The  doctrine  of  tiJernw 
fides  applies,  and  the  original  underwriter  can  be 
properly  called  upon  to  produce  such  papen  u  he 
can  produce  and  to  account  for  those  wtdch  he  ii 
unable  to  produce.  I  think  that  this  principle  wii 
intended  to  be  affirmed  in  Bayner  ▼.  Bittoa^  14 
W.  B.  81,  6  B.  &  S.  888,  though  the  judgment  did 
not  in  terms  say  so.  The  assured  has  impoeed  opas 
him  the  duty  of  observing  the  greatest  good  faith  in 
elucidating  the  past  in  respect  of  which  the  midff- 
writer  is  called  upon  to  pay,  and  this  obligstioD  ii 
(equally  imposed  upon  the  assured  in  a  case  of  re- 
insurance. For  these  reasons  the  appeal  mutbe 
allowed. 

Appeal  allowed.  i 

Solicitors  for  the  plaintifiFs,  Waltons,  Johnson,  BM,  < 
tfe  Whatton.  | 

Solicitors     for    the    defendants,    Hcilams,  Son, 
Coxvard,  &  Hawksley, 


Prom  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Eigby  and  [        March  2,  3, 21 
Yaughan  Williams,  L.JJ.)     ) 

Mannebs  v.  Peassov.  (a.) 

Account,  action  for — Contract — Payment  in  curroicj*/ 
foreign  cjountry — Rate  of  exchange — Damages, 

As  a  general  rule  the  courts  of  this  eountry  lum  i** 
jurisdiction  to  order  payment  of  money  except  f«  tk 
currency  of  this  country.  Whatever  sum  is  crdenite 
be  paid,  whether  for  principal,  interest^  or  dama^ 
must  be  expressed  in  English  money. 

By  a  contract  dated  the  6th  of  October,  1891.  P.  a^red 
to  pay  (inter  alia)  to  M,  one  cent,  in  Mexican  curreiie^ 
per  cubic  metre  of  certain  excavation  Vforks  mattitrntd  « 
the  contract,  to  he  payable  as  and  when  received  fcjf  /*. 
from  the  Mexican  local  authority,  P.  also  agwd  is 
make  a  monthly  statement  of  the  total  number  of  mik 
metres  of  excavation  done  during  each  month,  vfhai  tkt 
amount  payable  under  the  c^mtract  would  be  aseeriaimtk, 
M.  died  in  Jane,  1894,  down  to  which  time  all  »■< 
found  due  tbere  punctually  p^id,  but  no  legal  pertm^ 
representative  to  his  estate  was  appointed  until  May,  1S9& 
The  excavation  works  were  finished  and  paid  for  wtki 
'6Ut  of  August,  1896. 

In  an  action  ftr  an  account  brought  in  En^asdhg 
M,*s  legal  personal  representative  against  P,,  j^itett 
toas  given  declaring  that  the  plaintiff  was  entitled  ioSM 
account  of  what  was  due  to  hitn  by  P.  under  the  anktmi 
with  M. ;  hit  the  judgment  contained  no  dedaraOimcr 
inquiry  as  to  damages.  Upon  taking  the  aceounl  it  tn^ 
071  the  IWh  of  November,  ISdl,  found  that  a  hakwssf 
19*366  Mexican  dollars  was  due  by  P.  to  the  ptaiaHf* 
Upon  a  motion  by  the  plaintiff  to  determine  questiMt  as 
to  the  currency,  in  which  the  account  should  be  cakdM 
and  the  balance  paid  : 

Held,  by  the  Court  of  Appeal  (affirming  Keke«fc»  . 
J.)  (disseutiente  Vaughau  Williams,  L.J.},  thaihaMf  * 
regard  to  the  furm  of  the  judgment  at  the  trial  of  tt» 
action,  the  balance  found  due  must  be  turned  into  E»glis^ 
money,  as  on  the   I'Mh  of  Nooembert   1897,  vhen  <4» 
amount  due  was  first  ascertained.,      An  action  /or  ss  ■ 


(a.)  Reported  by  W.  Shallcboss  CtoDDAiU).  Kti^ 
Barrister- at-Law. 
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atcount  is  in  equity  an  action  for  the  balance  found 
due  on  (diking  the  account^  and  not  a  aeries  of  actions 
}(fr  ^riicular  items  in  the  account, 

FIaintifi?8  appeal  from  a  decision  of  Kekewiob,  J. 
The  action  was  brought  for  an  acoount  of  what  was 
doe  from  the  defendants  to  the  plaintiff  as  the  legal 
personal  representative  of  a  Mr,  Morison  under  a  con- 
tnot  entered  into  between  him  and  the  defendants. 

By  that  contract  certain  soms  of  money  in  Mexican 
doUars  had  to  be  paid  by  the  defendants  to  Morison, 
and  the  question  at  issue  was  how  the  acoount  ought 
TO  be  taken  in  this  country  and  at  what  times  the 
inms  payable  in  Mexican  dollars  ought,  to  be  reckoned 
in  English  money,  and  how  the  equivalent  sums  in 
Engli^  money  ought  to  be  calculated. 

The  contract  was  dated  the  6th  of  October,  1891. 
It  was  in  the  English  language,  and  was  made 
between  Morison,  described  as  of  the  City  of  Mexico, 
of  the  one  part,  and  the  defendants,  described  as  of 
IQ,  Yictoria-street,  Westminster,  and  thereinafter 
c&Ued  the  contractors,  of  the  other  part,  and  by  it  the 
defendants  agreed  to  pay  Morison  (1)  £595 17s.  6d.  in 
Bnglish  money  on  the  execution  of  the  agreemeut ;  (2) 
one  oeni.  in  Mexican  currency  for  every  cubic  metre  of 
certain  excavation  works  mentioned  in  the  agreement. 
This  money  was  payable  from  time  to  time  as  and 
when  the  same  should  be  received  by  the  defendants 
from  the  junta  or  committee  of  management  of  the 
drainage  works  of  the  city  and  valley  of  Mexico. 
The  contract  also  provided  as  follows:  "(3)  The 
eantraotors  shall  within  one  month  from  the  date  of 
this  agreement,  and  monthly  thereafter,  make  and 
funush  to  the  said  A.  D.  Morison  a  statement  in 
writing  of  the  total  number  of  cubic  metres  of  excava- 
tion which  shall  have  been  done  by  the  contractors 
and  paid  for  by  the  junta  to  them  as  aforesaid  up  to 
the  date  of  such  account  and  of  the  amount  then 
payable  to  the  said  A.  D.  Morison  at  the  rate  of  one  cent, 
per  cubic  metre,  and  tbe  contractors  shall  be  entiUed 
to  take  credit  for  and  deduct  therefrom  all  sums  paid 
by  them  to  the  said  A.  D.  Morison  on  account  thereof 
•s  per  statement  attached,  and  they  shall  immediately 
thereafter  pay  the  balance  appearing  by  such  acoount 
to  be  due  to  him.  (4)  Subsequent  payments  shall  be 
made  by  the  contractors  to  the  said  A.  D.  Morison  as 
aiid  when  the  contractors  shall  from  time  to  time 
receive  from  the  junta,  payment  for  excavation  done 
by  them  "  as  therein  mentioned.  . 

The  £595  17s.  6d.  was  duly  paid,  and  so  long  as 
Morison  lived  the  detendants  paid  him  all  that  became 
due  to  him  under  the  contract.  He  died  in  June, 
1894,  and  no  one  became  his  legal  personal  repre- 
•entatiye  until  May,  1896,  when  the  plaintiff  took 
oat  letters  of  administration  to  his  estate. 

In  Jane,  1896,  the  plaintiff  brought  this  action  for 
aa  aooount.  It  came  on  for  trial  on  the  4th  of 
Kovember,  1897,  and  the  court  then  declared,  inter 
9lia,  that  the  plaintiff  was  entitled  to  have  an  account 
taken  of  what  was  due  and  payable  to  him  as 
Moriaosi's  legal  personal  representative  under  and 
by  virtue  of  the  above  agreement,  and  in  taking  such 
an  account  the  defendants  were  to  be  credited  with 
a  certain  sum  of  £327,  as  to  which  no  question  arose. 
The  defendants  had  always  kept  proper  accounts  of 
the  sums  payable  to  Morison's  estate  in  Mexican 
dollars,  and  the  plaintiff  accepted  these  accounts  as 
correct.  According  to  them  a  balance  of  19,366dols. 
was  due  from  the  defendants  to  the  plaintiff. 

On  the  accounts  two  questions  arose.  First,  the 
phuntifF  contended  that  the  dollars  ought  to  be  turned 
into  English  money  whenever  any  dollars  ought  to  have 
becHn  paid  by  the  defendants ;  whilst  the  defendants 
ooutmded  that  the  ultimate  balance  only  ooght  to  be 
famed  into  English  money ;    secondly,  the  plaintiff 


contended  that  even  if  the  defendants  were  right  in 
their  first  contention,  this  balance  ought  to  be  turned 
into  EngUsh  money  on  the  31st  of  August,  1896,  when 
the  excavating  work  was  finished  and  paid  for  by  the 
Mexican  local  authority.  At  that  date  Mexican  dollars 
were  worth  2s.  6d.  The  defendants,  on  the  other 
hand,  contended  that  the  balance  ought  to  be  turned 
into  English  money  on  the  13th  of  November,  1897, 
when  the  amount  due  was  first  ascertained  and  when 
the  dollar  was  worth  only  Is.  lOJd. 

In  these  circumstances '  the  plaintiff  served  the 
defendants  with  a  notice  of  motion  to  give  effect 
to  his  views,  and  the  motion  was  heard  on  the  4th  of 
February,  1898. 

Kekewich,  J.,  refused  the  motion  with  costs. 

The  plaintiff  appealed. 

Henry  Terrell^  Q.O,,  and  Cecil  Walsh ,  for  the  appel- 
lant.— ^The  plaintiff  asked  that  on  taking  the  accounts 
directed  to  be  taken  after  the  trial,  the  ?alue  of  the 
Mexican  dollars  should  be  taken  on  the  dates  when 
they  became  payable.  The  real  point  is,  what  is  the 
rate  of  exchange?  Kekewich,  J.,  dismissed  the 
ax>plication,  saying  the  true  date  was  the  date  when 
the  account  was  made  up  pursuant  to  the  judgment. 
Scott  V.  Bevan,  2  B.  &  Ad.  78,  is  exactly  like  this  case. 
The  monthly  balances  ought  to  be  ascertained  in 
Mexican  currency  and  should  be  converted  only  when 
consequential  relief  is  claimed:  Gash  v.  Kennion,  11 
Ves.  314.  [LiNDLBY,  M.R.— Why  should  we  treat 
you  as  having  recovered  judgment  for  each  monthly 
balance  P  I  never  heard  of  accounts  taken  on  that 
footing ;  you  ask  us  to  treat  the  rate  of  exchange  as 
part  of  the  contract.] 

They  also  referred  to  Bertram  v.  DuJiamel,  2 
Moo.  P.  C.  212 ;  Cockerell  v.  Barber,  16  Ves.  461 ; 
Suae  ▼.  Pompe,  9  W.  R.  15,  8  0.  B.  N.  S.  538. 

BenshaWf  Q^G,,  sLadJoa^h  Tanner,  for  the  respon- 
dents.— If  under  a  contract  there  is  a  liability  to  pay 
money  in  a  foreign  country,  it  must  be  paid  in  the 
currency  of  that  country :  Story  on  the  Conflict  of 
Laws,  section  309.  The  only  ground  for  conversion 
here  is  that  the  plaintiff  has  brought  his  action  in 
this  country.  Gocherell  v.  Barber  is  criticized  by 
Story  in  section  313.  [Vaughan  Wiluams,  L.J.— 
Yes  ;  but  not  in  the  way  you  want ;  Story  says  it 
does  not  go  far  enough  against  you.]  Where  a  fixed 
sum  is  due  abroad  under  a  judgment  or  an  agreement 
payable  at  a  fixed  date,  the  rate  of  exchange  must  be 
ascertained  at  the  fixed  date. 

Terrell,  Q.G.,  in  reply. — The  rate  of  exchange 
ought  to  be  taken  on  the  day  on  which  payment  is 
made,  and  the  authorities  cited  settle  thftt  proposition. 
The  plaintiff  is  willing  to  take  the  31st  of  August, 
1896,  as  the  date  on  which  the  account  was  due  to 
him. 

[Vaughan  Williams,  L.J.,  referred  to  DelegaX  v. 
Naylor,  7  Bing.  460.] 

Gur,  adv,  vult 

March  23.~Lindley,  M.B.,  stated  the  facts  as 
above  set  out,  and  continued :  Before  considering 
the  questions  raised  by  this  appeal  it  is  necessary  to 
ascertain  the  grounds  on  which  any  judgment  or 
order  for  payment  in  English  money  can  be  properly 
made  in  a  case  where  the  plaintiff  sues  upon  a  con- 
tract to  pay  in  the  currency  of  a  foreign  country. 
The  terms  of  the  contract  confer  no  right  to  payment 
in  English  money.  If  tbe  defendants  had  tendered 
to  their  creditors  either  in  Mexico  or  wherever  they 
demanded  nayment  the  amounts  due  from  them  in 
Mexican  dolliurs  at  the  proper  times  they  would  have 
offered  to  perform  their  obligations  in  strict  accord- 
ance with  their  contract.  The  necessity  for  consider- 
[  ing  what  ampupt  the  defendants  ought  to  pay  in 
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Engliflh  money  arises  simply  from  the  faot  that  the 
plaintiff,  having  the  right  to  sue  the  defendants  in 
this  country  for  a  breach  of  their  contract,  has 
chosen  to  sue  them  here  insteeid  of  in  Mexico ;  and 
speaking  generally  the  courts  of  this  country  have  no 
jurisdiction  to  order  payment  of  money  except  in  the 
currency  of  this  country.  Whatever  sum  is  ordered  to 
be  paid,  whether  for  principal,  interest,  or  damages, 
must  be  expressed  in  English  money,  or  such  order 
cannot  be  enforced  by  the  ordinary  writs  of  execu- 
tion. Whether  before  the  Debtors  Act  an  order  in 
Chancery  for  the  payment  of  so  many  Mexican 
dollars  could  have  oeen  made  and  could  have  been 
enforced  by  attachment  I  do  not  pause  to  inquire. 
Witiii  this  possible  exception  the  above  state- 
ment is  correct  and  affords  the  true  explanation 
of  the  necessity  for  considering  how  much  money  in 
English  currency  the   defendants  ought  to  pay  the 

Slamtiff.  If  the  defendants  were  within  the  juris- 
iction  of  any  other  civilized  state  and  were  sued 
there,  as  they  might  be,  the  courts  of  that  state  would 
have  to  deal  with  precisely  the  same  problem,  and  to 
express  in  the  currency  of  that  state  the  amount  pay- 
able by  the  defendants  instead  of  expressing  it  in 
Mexican  dollars.  If  this  be  the  true  explanation  of 
the  necessity  for  expressing  in  English  money  what 
the  defendants  ought  to  pay,  it  follows  that  such 
necessity  does  not  arise  until  the  court  orders  pay- 
ment. But  it  does  not  follow  that  the  sum  to  be 
inserted  in  the  order  is  the  equivalent  at  that  time  of 
the  moneys  payable  by  the  terms  of  the  contract,  for 
the  defendants  may  be  liable,  not  only  to  pay  those 
sums,  but  also  damages  in  the  shape  of  interest  or 
otherwise  for  not  having  paid  them  at  the  proper 
time.  The  obligations,  if  any,  of  the  defendants  in 
this  respect  must  be  determined  before  the  amount 
for  wluch  they  ar6  liable  can  be  calculated  and 
expressed  in  any  order  for  payment.  The  foregoing 
considerations  furnish  the  principle  on  which  the 
present  case  must  be  decided ;  and  that  principle  was 
clearly  expressed  by  Lord  Eldon  in  Ccuh  v.  Kenniorit 
11  Ves.  314.  At  p.  316  he  said:  ''I  cannot  bring 
myself  to  doubt  that  where  a  man  agrees  to  pay  £100 
in  London  on  the  Ist  of  January  he  ought  to  have 
that  sum  there  on  that  day.  If  he  fails  in  that  con- 
tract, wherever  the  creditor  sues  him  the  law  of  that 
country  ought  to  give  him  just  as  much  as  he  would 
have  had  if  the  contract  had  been  performed."  The 
application  of  this  principle  to  various  circumstances  is 
illustrated  by  other  decisions  (e.g.,  OodkereU  v.  Bather^ 
16  Ves.  461 ;  Scott  v.  Bevan,  2  B.  &  Ad.  78  ;  Bertram 
V.  Duhamely  2  Moo.  P.  C.  212) ;  but  it  is  unnecessary 
to  refer  to  them  at  length,  and  I  pass  to  the  facts 
of  the  present  case. 

It  must  be  borne  in  mind  that  for  two  years 
after  Morison's  death  he  had  no  legal  personal 
representative  to  whom  the  defendants  could  pay 
anything.  During  all  that  time  the  defendants  did 
not  break  their  contract  in  not  making  the  pay- 
ments which  they  had  agreed  to  make,  and,  there 
being  no  breach  of  contract,  damages  for  non-pay- 
ment during  that  time  are  oat  of  the  question. 
Mo  cover,  there  is  no  evidence  that  interest  is  payable 
by  the  law  of  Mexico  on  debts  in  respect  of  which 
tliere  is  no  contract  to  pay  interest,  as  is  the  case 
here.  When  in  May,  1896,  the  plaintiff  became 
Morison's  administrator  he  became  entitied  to  demand 
trom  the  defendants — first,  payment  at  once  in 
Mexican  dollars  of  all  arrears  due  under  the  con- 
trtict;  secondly,  payment  in  future  in  Mexican 
dollars  and  at  the  stipulated  times,  of  the  amounts 
which  should  thereafter  become  due  under  the 
contract.  Failure  by  the  defendants  to  make  these 
payments  would  be  breaches  by  them  of  their 
ooiA  tract,    sni   would   expose   them  to  claims   for 


damages  in  some  shape  or  other.  How  these  damsgeg 
would  have  to  be  ascertained  by  an  English  oouzt  if 
it  became  necessary  to  assess  them  is  a  question  of 
some  difficulty,  as  will  be  seen  by  turning  to  Storj'i 
Conflict  of  Laws  (section  308  et  $eq,)  and  Sedgewick 
on  Damages  (3rd  ed.,  p.  250).  But,  for  reasons 
which  I  proceed  to  state,  I  am  of  opinim  that  no 
daim  by  the  plaintiff  to  damages  in  any  shape  can 
be  supported  in  the  present  case.  The  order  of  the 
4th  of  November,  1897.  was  the  judgment  on  ths 
trial  of  the  action,  and  it  limits  the  right  of  the 
plaintiff  to  an  account  of  what  is  due  to  him  from  the 
defendants  under  their  agreement  with  Moiison. 
This  judgment  excludes  3l  claim  to  damages  for 
non-payment  of  particular  sums  charged  againit  the 
defendants  in  taking  the  account.  If  the  plaintiff 
wanted  to  charge  the  defendants  with  damages  is 
taking  the  account  he  should  have  obtained  some 
declaration  or  inquiry  entitling  him  to  such  damages. 
Before  the  Judicature  Acts  no  one  ever  heard  of 
investigating  damages  in  taking  an  account  in 
Chancery  of  money  due  under  a  contract.  Since  the 
Judicature  Acts  damages  can  be  given  in  the 
Chancery  Division  where  they  could  not  have  hean 
given  before;  but  even  now  a  judgment  or 
order  for  an  account  of  what  is  due  under  a 
contract,  does  not  involve  an  inquiry  as  to 
damages  in  taking  the  account.  The  absence  froa 
the  judgment  of  the  4th  of  November,  1897,  of  aaj 
declaration  or  inquiry  as  to  damages  is  eaailf 
explained  by  the  long  delay  in  obtaining  letteis  d 
administration  to  Morisou^s  estate,  during  which  tiaa 
no  damages  could  be  payable  by  the  defendants,  fink 
even  as  to  damages  since  the  plaintiff  obtained  lettsf 
of  administration  the  judgment  pronounced  is  fatal  ts 
the  plaintiff*s  first  contention,  that  he  is  entitled  t^ 
have  all  sums  payable  by  the  defendants  turned  into 
English  money  at  the  times  when  those  sams  bee«ai9 
payable  according  to  the  terms  of  the  contract.  8«eh 
a  contention  can  only  be  supported  on  the  the<M7  tb4 
the  defendants  are  liable  for  damages  for   default  ii 

Sayment.  To  substitute  English  money  for  Mexiesi 
ollars  every  time  a  payment  ought  to  have  bssi 
made  is  not  to  take  an  account  of  what  is  due  under 
the  contract,  but  to  give  damages  for  every  breach  of 
it  which  the  plaintiff  can  prove  that  the  detedaali 
committed,  which  is  a  totally  diffSerent  matter.  Eisi 
as  regards  the  balance  of  19,366  dels,  found  dnels 
the  plaintiff,  I  see  no  grounds  for  awarding  lam 
damages  for  the  non-payment  of  that  sum  before  it 
was  ascertained.  The  plaintiff  urges  that  it  bov 
appecurs  that  this  sum  ought  to  have  been  paid  on  the 
3  ist  of  August,  1896;  but  how  could  it  have  been  pail 
then  when  no  one  then  knew  what  the  amonnt  pa^pihb 
was?  The  sum  in  question  is  the  balanoe  doe  on 
taking  the  whole  account.  Under  the  judtgrneotof 
the  4th  of  November,  1897,  the  defendants  are  not 
chargeable  with  damages  for  delay  in  aocoonting^ 
any  more  than  they  are  chargeable  with  damages  lor 
not  punctually  paying  sums  properly  placed  to  thar 
debit  in  taking  the  account.  Moreover,  no  nndM 
delay  in  accounting  was  proved  so  far  as  we  ko0«» 
As  soon  as  the  balance  was  ascertained  the  defeodaali 
offered  to  pay  it  to  the  plaintiff  either  in  MerioiB 
dollars  or  in  English  currency  equal  to  their  thai 
value,  as  the  plaintiff  might  prefer.  This  (rfFsr  thi' 
plaintiff  declined.  In  my  opinion  the  defendasH 
nave  been  in  the  right  throughout  in  this  particahr 
controversy,  having  regard  as  we  must  to  the  terfli 
of  the  contract  and  to  the  judgment  of  the  4th  d 
November,  1897,  which  is  not  appealed  against  Ihs 
appeal,  in  my  opinion,  fails,  and  ought  to  bedtsnusssi 
with  costs. 

BiOBY,  L. J.— This  is  an  action  brought  by  tiie  p»* 


Voi^Javt.     £ju»eii.i8»6.]       THfe  WEEKLY  REI*OItTt:R. 


50l 


GOUBT  OF  APPSAL. 


MaKNEBS  V,  PEiJtSON. 


CoTJBT  OP  Appeal. 


lonal  representative  of  a  geutieman  named  Morison 
who  died  on  the  14tb  ol  June,  1894,  against  the 
deieiidants  for  an  account  of  commissions  payable  to 
him  under  an  agreement  dated  the  6th  of  October, 
1891|  and  made  in  Mexico.  There  had  been  an 
wrlier  agreement  to  a  similar  effect,  but  as  to  this 
the  accounts  were  closed  in  Mr.  Morison's  lifetime. 
Under  both  agreements  the  commissions  were  to  be 
ptid  as  the  defendants  themselves  were  paid  by  a 
Mexican  Government  department,  and  montidy 
locoonts  were  to  be  rendered.  The  later  of  the  two 
agreements  is  the  only  one  with  which  we  are  con- 
cerned, and  as  it  is  a  Mexican  agreement,  Mexico  was 
ihe  place  for  the  performance  of  it.  Mr.  Morison,  by 
a  letter  of  charge  dated  the  26th  of  September,  1889, 
daiiog  the  currency  of  the  earlier  agreement,  directed 
portions  of  the  sums  payable  to  him  in  terms  which 
mduded  both  the  agreements  to  be  paid  to  Mr. 
Kerrison,  an  English  banker  residing  in  England. 
All  payments  becoming  due  under  the  agreement 
dnriiig  Mr.  Morison's  Ufetime  were  duly  paid  either 
to  him  or  to  Mr.  Kerrison ;  but,  of  course,  after  Mr. 
Horisou's  death  there  was,  until  a  personal  represen- 
tative of  his  was  duly  constituted,  no  person  who 
ooold  settle  accounts  or  give  receipts  for  payment, 
except  so  far  as  Mr.  Kerrison  might  be  able  to  do  so, 
lor  the  money  payable  to  him.  This  state  of  things 
kited  nearly  two  years,  until  the  29th  of  May,  1896, 
when  the  plaintiff  became  administrator  in  England 
of  Mr.  Morison,  and  on  the  llth  of  June  issued  the 
writ  in  this  action.  At  the  time  when  the  writ  was 
iasoed  the  defendants  had  paid  to  Mr.  Kerrison  after 
Hr.  Mozison's  death,  under  the  charge  in  his  favour, 
the  sum  of  £327  68.  6d.,  and  he  was,  it  seems, 
sontent  to  take,  and  did  take  that  sum  in  satisfac- 
tion of  his  whole  claim.  The  defendants,  however, 
daimed  to  be  assignees  of  his  charge,  and  on  the 
xmstruction  which  they  placed  upon  the  charge  and 
lie  agreement  contended  that  they  were  not  Hable  to 
^j  anything  more  to  the  plaintiff.  It  was  this 
ilaim  which  rendered  necessary  the  plaintiff's  action, 
mt  tboQgh  it  was  brought  on  the  llth  of  June,  1896, 
K>  judgment  was  pronounced  until  the  4th  of 
H[oTemk>er,  1897,  no  explanation  of  the  long  delay  of 
dneteen  months  has  been  given.  The  action  same 
n  for  trial  and  by  the  judgment  the  court — being  of 
pinion  that  the  sum  of  £327  6s.  6d.  in  the  pleadings 
nentioned  was  paid  by  the  defendants  to  Mr. 
Cerrison  in  discharge  of  the  amount  due  to  him 
uder  bis  charge  dated  the  26th  of  September,  1889— 
id  declare  that  the  plaintiff  was  entitied  to  have  an 
Dooimt  taken  of  what  was  due  and  payable  to  him  as 
Igal  personal  r^resentative  of  Mr.  Morison  under 
liea^^reement  of  the  6th  of  October,  1891;  and  on 
iMng  snch  account  the  defendants  were  to  be 
redited  with  the  said  sum  of  £327  6b.  6d.,  and  with 
3  other  sums  paid  to  Mr.  Kerrison  previous  to  the 
mDent  of  the  £327  6s.  6d.  The  defendants  were 
coered  to  pay  to  the  plaintiffs  two-thirds  of  the 
Exed  ooats,  and  the  parties  were  to  be  at  liberty  to 
yply  to  the  court  to  have  the  account  teJcen  by  the 
iort  if  necessary.  This  judgment  contains  no 
notions  aa  to  the  way  of  taking  the  account  and 
ders  no  enquiries  for  the  purpose  of  fixing  the 
fendants  with  anything  more  than  the  bcUance 
bieh  may  be  found  due  as  the  result  of  taking  the 
ooonty  and  under  it  no  daim  for  damages  could 
be.  The  defendants  were  in  the  wrong  down  to 
B  jadgxnent  as  to  the  claim  to  be  treated  as  assignees 
lir.  Kerrison,  and  the  court  visited  them  with  pay- 
ait  to  the  plaintiff  of  two-thirds  of  the  taxed  costs. 
le  fact  that  the  order  extends  only  to  two-thirds 
9vrB,  however,  that  the  plaintiff  was  not  himself  con- 
lered  to  befreefrom  blame.  It  is  plsin  that  the  parties 
&U:iJiplated  theprobafaility  of  their  settling  the  account 


out  of  court,  and  the  defendants  promptiy  rendered 
on  the  13lhof  November,  1897,  an  account  showing 
a  balance  due  to  the  plaintiff  down  to  the  31st  of 
August,  1896,  of  19,366  dols.— Mexican  currency.  This 
account  did  not  profess  to  be  a  final  account,  as 
certain  further  sums  would  become  payable  on  com- 
mission on  the  completion  of  die  excavation  contract 
entered  into  by  the  def(;ndants ;  but  it  inclrded  every- 
thing down  to  the  date  of  its  being  rendered.  So  far 
as  the  balance  in  Mexican  currency  is  concerned  it 
has  been  admitted  by  the  plaintiff  to  be  correct  as  to 
figures  if  only  the  account  is  to  be  taken  in  the 
maimer  in  which  the  defendants  had  taken  it — that  is 
to  say,  in  Mexican  currency.  The  plaintiff,  however, 
contended  that  it  had  not  been  rightiy  taken,  and 
down  to  the  bringing  of  the  present  appeal  the 
parties  have  been  at  variance  as  to  the  way  in  which 
the  account  should  be  taken.  The  difference  arose  in 
this  way.  The  defendants,  after  taking  the  account 
in  Mexican  currency,  turned  the  balance  (admitted  to 
be  correct  as  a  mere  question  of  figures^  into  English 
money  at  the  rate  of  exchange  of  the  oay,  22^  pence 
per  dollar,  which  brought  out  a  sum  of  £1,795  88.  lid 
from  which  they  deducted  the  £327  6s.  6d.,  and 
offered  the  balance  of  it,  £1,468  2s.  5d.  This  the 
plaintiff  refused  to  receive,  claiming  to  have  the 
account  taken  on  the  principle  of  charging  the  defen- 
dants with  the  sums  payable  monthly  estimated  in 
English  money  at  the  respective  dates  on  which  they 
became  payable.  This  principle,  if  allowed,  would 
have  necessitated  the  entire  opening  of  the  account 
from  beginning  to  end,  and  would,  of  course,  have 
brought  out  a  balance  very  different  in  value  from 
the  actual  balance  of  19,366  dols.  shown  in  the  account. 
After  a  further  unexplained  delay  of  nearly  three 
months  the  plaintiff,  on  the  4th  of  February,  1898, 
brought  on  this  motion.  [His  lordship  read  the  notice 
of  motion,  and  continued  :] 

The  plaintiff  was  not,  in  my  judgment,  entitied 
to  a  direction  to  the  effect  of  any  one  of  the  alter- 
natives suggested  in  the  notice  of  motion,  though 
probably  the  defendants  would  have  had  no  objec- 
tion to  that  alternative  which  suggested  as  the  time 
for  ascertaining  the  value  of  the  dollars  the  date 
of  the  judgment — viz.,  the  4th  of  November,  1897. 
In  ^support  of  the  claim  for  interest  at  4  per  cent, 
from  the  date  of  the  judgment  I  can  see  no  possible 
ground.  The  judgment  was  not  a  final  judgment  for 
an  ascertained  sum,  and  it  would  be  altogether  with- 
out precedent  to  grant  interest  in  the  circumstances. 
This  claim,  however,  plainly  shows,  as  do  the  others, 
that  the  account  rendered  on  the  13th  of  November, 
1897,  was  not  accepted  as  a  sufficient  settiement  of 
account.  As  to  the  first  alternative  claim,  which 
seems  to  have  been  most  argued  in  the  court  below 
as  it  was  on  the  appeal,  it  would  be  sufficient  to  say 
that  it  treats  the  defendants  as  having  been  in  default 
from  the  death  of  Mr.  Morison,  and  would  be  giving 
the  plaintiff  the  advantage  of  the  delay  in  taking 
out  administration  and  in  the  conduct  of  the  action, 
which  would  be  plainly  unjust.  In  addition  to  this 
it  proceeds  upon  an  entire  misapprehension  of  the 
nature  of  an  action  for  account  in  equity,  which  is  an 
action  for  the  balance  found  due  on  the  taking  of  the 
account,  and  not  for  the  several  items  to  be  included 
in  it.  The  notice  of  appeal  drops  all  the  claims  for 
directions  contained  in  the  motion  before  Kekewich, 
J.,  except  the  iirst,  and  substitutes  for  the  abandoned 
alternatives  one  for  fixing  the  31st  of  August,  1896, 
as  the  day  for  conversion  of  the  Mexican  dollars.  It 
seems  to  me  that  a  sufficient  answer  to  that  claim  is 
that  the  account  showing  a  balance  to  that  date  was 
not  delivered  until  the  13th  of  November,  1897,  and 
even  if  accepted  on  that  date  could  not  have  formed 
:the  basis  of  an  order  at  an  earlier  period.    But  in 
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truth,  as  before  j^ointed  out,  it  was  not  accepted  in 
any  sense  as  a  satisfactory  account  until  at  the  earliest 
during  the  argument  of  the  appeal  motion,  so  that  it 
would  be  impossible  to  give  a  direction  on  the  new 
alternative.  To  the  present  time  there  has  been  no 
settled  account.  There  is  no  evidence  that  the  law 
of  Mexico  is  in  any  material  respect  different  from 
our  own;  so  that  if  the  suit  had  been  prosecuted 
there,  it  would  have  been  impossible  to  get  an  order 
for  the  payment  of  the  balance  before  the  13th  of 
November,  1897.  This  shows  that  there  can  properly 
be  no  question  as  to  an  earlier  conversion.  Indepen- 
dently of  the  cases  cited  as  to  conversion  into  English 
money  of  foreign  currency,  not  only  was  the  order  of 
Kekewich,  J.,  which  is  appealed  against,  quite  right, 
but  no  order  on  the  substituted  alternative  could  now 
properly  be  made,  and  the  only  order  ought  to  be 
that  the  appeal  be  dismissed  with  costs. 

Yauohan  WiLLL/kMS,  L.J.-^The  only  question 
argued  before  us  in  this  case  has  been  as  to  what  is 
the  proper  mode  of  taking  the  account  ordered  in  an 
action  brought  in  this  coimtry  by  a  creditor  to  have 
an  account  taken  of  money  payable  abroad  by  the 
defendant  in  foreign  currency — whether  such  account 
should  be  taken  on  the  relative  values  of  the  English 
.  and  foreign  currencies  as  of  the  date  of  taking  the 
account,  or  as  of  the  dates  when  the  debts  became 
payable,  or  as  of  some  other  and  what  date  or  dates  ? 
It  was  not  questioned  on  either  side  but  that  the 
total  debt  ordered  to  be  paid  after  tiUdng  the  account 
must  be  expressed  in  English  currency,  and  that  the 
amount  in  English  currency  must  be  arrived  at  by 
taking  the  real  value  in  English  currency  of  the 
foreign  currency  at  the  place  where  payable  as  a 
purchasable  commodity — i.e.,  in  practice,  according 
to  the  rate  of  exchange  existing  at  the  particular 
time  between  the  currencies.  The  only  question  has 
been  as  to  what  that  particular  time  was. 

Now,  I  will  iirst  consider  the  question  irrespective  of 
the  form  of  action.  It  seems  clear  that,  in  an  action  in 
whatever  form  in  the  English  court  for  the  recovery 
of  a  debt  payable  in  foreign  currency,  the  amount  of 
the  English  judgment  or  order  must  be  expressed  in 
English  currency,  and  that,  unless  the  relative  values 
of  the  respective  currencies  are  fixed  by  statute  or 
some  authority  binding  the  English  courts,  or  by  the 
agreement  of  the  litigants,  the  amount  of  the  English 
judgment  or  order  must  be  based  on  the  quantity  of 
English  sterling  which  one  would  have  to  pay  here 
to  obtain  in  the  market  the  amount  of  tne  debt 
payable  in  foreign  currency  delivered  at  the  appointed 
place  of  payment — i.e.,  the  amount  payable  according 
to  tiie  rate  of  exchange.  8coU  v.  Sevan  is  an 
authority  for  this  mode  of  computation.  Also  this 
mode  of  computation  is  in  accordance  with  the  rule 
applied  on  the  dishonour  of  a  bill  of  exchange  payable 
in  foreign  currency  in  a  foreign  country :  Suae  v.  Pompe. 
It  seems  plain  that  this  mode  of  computing  the 
value  of  foreign  currency  in  English  sterling  and  the 
converting  the  one  currency  into  the  other  is  based 
upon  damages  for  the  breach  of  contract  to  deliver 
the  commodity  bargained  for  at  the  appointed  time 
and  place,  ana,  if  this  is  so,  it  follows  that  the  date 
as  of  which  that  value  must  be  ascertained  is  the  date 
of  the  breach,  and  not  the  date  of  the  judgment. 
Now,  if  this  is  the  general  rule  in  an  action  for  the 
recovery  in  English  courts  of  sums  payable  abroad  in 
foreign  currency,  I  see  no  reason  why  a  different  rule 
shouM  be  applied  in  a  case  where  the  form  of  action 
is,  as  it  is  in  this  case,  an  action  for  an  account. 
Suppose  the  account  had  been  an  account  of  the 
number  of  bushels  of  maize  which  the  defendant  had 
received  in  Mexico  on  account  of  the  plaintiff,  the 
amount  payable   by  the   defendant   to  the  plaintiff 


would  have  to  be  fixed  according  to  the  value  of  Hie 
maize  at  the  date  when  the  defendant  ought  to  han 
accounted  for  the  maize  in  question  according  to  the 
course  of  business  between  himself  and  his  princippJ; 
and  it  seems  to  me  that  the  Mexican  dollar  should  be 
accounted  for  on  the  same  footing.  It  may  be  that 
in  the  present  case  it  might  have  been  troublesooie  to 
ascertain  the  dates  at  which  the  various  sums  payable 
as  commission  in  dollars  became  payable,  but  thii 
would  not  in  my  judgment  have  been  a  suffideut 
reason  for  fixing  the  amount  of  the  result  of  the 
account  in  English  sterling  according  to  the  value  of 
the  dollars  at  uie  date  of  the  completion  of  the  taking 
of  the  account.  This  difficulty,  however,  does  not 
arise  in  the  present  case,  because  tho  plaintiff  ii  i 
willing  that  the  value  shall  be  taken  of  the  dollar  as 
of  the  3l8t  of  August,  1896,  the  date  as  of  which 
the  defendants  in  fact  rendered  their  account,  in- 
cluding all  the  sums  now  claimed  by  the  plaintiS 
[His  lordship  discussed  the  cases  of  Ccuh  v.  Kmum 
and  Cockerell  v.  Barber,  and  Sedgwick  on  Daoagei 
(4th  ed.  270)  and  Story's  Conflict  of  Laws,  s.  309,  and 
continued  :]  With  regard  to  this  case  I  would  obsene 
that,  although  the  case  is  a  strong  authority  for 
treating  the  value  of  the  foreign  currency  in  EngB^ 
currency  as  a  question  of  damages — ^the  declaration 
of  the  plaintiff  and  the  judgment  of  the  court  both  bo 
treating  it — I  am  not  sure  that  the  allowanoe  of  tbe 
interest  as  from  the  date  of  the  original  debt  down  to 
the  date  of  the  payment  into  ooi^  in  the  Bn^idi 
action  is  quite  consistent  with  this  view ;  but,  he  tfaii 
how  it  may,  there  can  be  no  doubt  but  that  tiie  oooi 
took  as  the  measure  of  value  160  pounds  Jamaica  to 
100  pounds  English  sterling,  and,  if  this  is  so,  I 
think  it  follows  that  the  date  for  the  appUcatioQ  of 
the  rate  should  have  been  the  date  of  the  Jamaioa 
judgment,  when  the  obligation  sued  on  arose,  asd 
not  the  date  of  the  English  judgment. 

I  think  that  the  order  of  Kekewich,  J.,  ought  to  be 
amended  by  declaring  that  the  plaintiff  is  entitled  to 
have  the  amount  of  Mexican  dollars  found  to  he  dne 
by  the  account  of  the  31st  of  Aug^t,  1896,  oonvected 
into  English  money  sterling  at  the  rate  of  exdiangi 
prevailing  between  the  said  currencies  on  thai  day. 
It  seems  to  me  that  to  hold  otherwise  would  make 
the  plaintiff's  remedy  for  the  recovery  of  what  is  dae 
to  mm  differ  according  to  the  form  of  procedure,  aad 
according  as  he  brings  his  action  in  the  Qoeen'i 
Bench  Division  or  in  the  Chancery  Division. 

Appeal  diamisaed. 

Solicitors,  Angove  &  Bromwich ;  Jaquea  A  O0.,  for 
Samuel  Wright  db  Co,,  Bradford. 


ManJilS. 


From  Chan.  Div.  \ 

(Lindl^,  M.B.,  and  Eigby  and  | 

Yaughan  Williams,  L.JJ.)     ) 

In  re  HuGiiES. 
Bbandon  v.  Hughss.  (a.) 

Married  woman — Protection  order — Power  to  cuhtmd 
debts — Appointment — Liability  of  appointed  ftaid f« 
debts— Married  Wotneft^s  Property  Act,  1882  (45  i 
46  Virt»  c.  75),  s,  A  ^Married  Women* s  Property  Ad, 
1893  (56  &  57  yid.  c.  63),  «.  1  (o),  (6),  (c)— Jr«*ri- 
monial  Causes  Act,  1857  (20  &  21  TiW.  c.  80).  «.  21. 
26,  26. 

A  married  woman  who  has  obtained  a  protection  crdf 
under  the  Mairimonial    Causes   Act,    1857,   is   to  k 

(a.)  Keported  by  K.  C.  Mackenzie,  Esq.,  Batiister- 
at-Liaw. 
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Court  of  Appeal. 


rrgarded  cm,  for  <A«  purpose  of  contracting,  a  feme  sole. 
CfmatquenUy,  funds  appointed  by  her  hy  a  will  exercising 
a  general  power  of  appointment  will  become  liable  for  a 
debt  contracted  by  her  after  the  protection  order,  but 
he/ore  the  creaiion  of  the  power  of  appointment,  and 
hefore  the  passing  of  the  Married  Women*s  Property 
Ad.  1882, 
Judgment  o/Kekewioh,  J.,  ante,  p.  220,  ajffmned. 

Appe&l  from  a  decision  of  Kekewioh,  J.  {ante,  p. 
220),  where  the  facts  are  sufficiently  stated. 

Swinfen  Eady,  Q,C,,  and  Joseph  Tanner,  toT  Mn, 
Walker's  executor,  who  appealed,  referred  to  section 
1,  sah-sectioDS  2  and  4,  and  section  4  of  the  Married 
Women's  Property  Act,  1882 ;  In  re  Roper,  Roper  v. 
DotKoster,  36  W.  R  750,  39  Oh.  D.  482;  sections  21, 
23,  and  26  of  the  Matrimonial  Causes  Act,  1857  ; 
section  1,  (a),  (&),  and  (c)  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Vict.  c.  63) ;  Cooke  ▼. 
Fnller,  26  Beav.  99 ;  Waite  v.  Morland,  36  W.  R.  484, 
S8Ch.  D.  135;  and  Eill  v.  Cooper.  41  W.  R.  500, 
[1893]  2  a  B.  86. 

Warrington,  Q.C.,  and  A.  Dauney,  for  Mr.  Stogdon, 
not  called  upon. 


LnmLST,  M.R — I  think  the  judgment  of  the 
learned  judge  in  the  court  below,  or  the  order  he 
baa  made,  is  quite  correct.  The  order  declares  that 
the  court  is  ol  opinion  that  the  fund  appointed  by 
the  will  of  Agnea  Ann  Walker  otherwise  Huffhes,  ia 
assets  for  payment  of  the  debts  of  the  said  testa- 
trix, including  the  amount  (if  any)  due  under  the 
indenture  of  the  6th  of  March,  1880.  It  appears 
to  me  that  the  learned  judge  was  perfectly  right 
there,  because  when  you  bear  in  mind  that  Mrs. 
Walbar  had  on  the  9th  of  February,  1880,  obtained 
a  protection  order,  and  was  therefore,  under  the 
proTiaions  of  aecliona  21,  25,  and  26  of  the  Matri- 
monial Causes  Act,  1857,  in  the  position,  as  from 
that  date,  of  a  feme  sole,  capable  of  contracting  debts 
and  obligationa,  it  is  plain  that  this  case  is  taken 
quite  out  of  the  principle  applied  by  Kay,  L.  J.,  in 
In  re  Roper,  Roper  y.  Doncaster,  The  ratio  decidendi  of 
that  case  waa  that  amarzied  woman  had  not  '*  debta  " 
in  any  accurate  aenae  of  that  expreasion.  We  atart, 
then,  with  the  fact,  that  this  lady  was  in  a  position 
of  Bfnne  sole  for  the  purpose  of  contracting  debts. 
It  ia  plain  that  she  did  contract  debts.  [His 
lordahip  read  section  4  of  the  Married  Women's 
Property  Act,  1882,  and  proceeded:]  If  she  has 
debto  and  liabilitiea  wheb  she  makes  her  appointment, 
why  should  not  section  4  apply  to  the* case?  It 
wouldy  I  think,  be  putting  far  too  narrow  a  con- 
stmcticm  on  this  section  were  we  to  adopt  Mr. 
Swinfen  Eady'a  auggestion,  and  to  say  that  its  pro- 
visuma  do  not  apply  to  debts  and  liabilities  which  the 
aairied  woman  already  had,  when  the  Act  came  into 
operation,  although,  at  the  same  time,  those  pro- 
Tiaions  make  the  fund  over  which  she  has  a  general 
power  of  appointment  liable  for  her  debts  in  general. 
That  woold  be  far  too  narrow  a  construction  to  put 
on  the  Act  of  1882. 

BiOBTand  Yauqhan  Williahs,  L.JJ.,  concurred. 

Appeal  diimisaed. 

Solicitors,  O.  H.  A  8.  Brandon;  J.  C.  Stogdon. 


From  Chan.  Div.  \ 

(lindley,  M.R.,  and  Rigby  and  [         March  10,  11. 
Yaughan  Williams,  L.JJ.)     ) 

In  re  Pierot. 

WHITWHAM  V,  PlEBOY.   (a.) 

Wtll — Charitable  gift — Administration  of  estate — Mixed 
fund — Fare  and  impure  personalty  —  Discretion  of 
trustees — Mortmain—d  Geo.  2,  c.  36. 

P.  by  his  will  directed  his  trustees  to  apply  one-  tenth 
of  his  estate  over  and  above  £110,000  **  to  such  charitable 
institutions  and  objects  as  my  trustees  may  determine,^* 

Held  {affirming  North,  J.),  that  the  gift  extended  not 
only  to  the  pure  personal  estate,  but  also  to  the  impure 
personal  estate  and  to  the  proceeds  of  sale  of  the  real 
estate, 

Lewis  V.  Allenby,  18  W.  R.  1127,  L.  R.  10  Eg. 
668,  approved. 

The  principle  on  which  such  gifts  are  construed  by  the 
court  is  correctly  stated  in  Mayor  and  Aldermen  of 
Faversham  v.  Ryder,  2  W.  R.  573,  5  De  G.  M.  &  Q. 
350 ;  University  of  London  v.  Tarrow,  5  W.  R.  543, 
1  DeO.di  J.  72  ;  and  Carter  v.  Green,  5  W.  R.  856', 
ZK.&J.  591. 

Appeal  of  the  defendants  from  a  decision  of  North, 
J. 

By  his  will,  dated  the  5th  of  December,  1883, 
Benjamin  Piercy,  the  testator,  directed  his  trustees 
to  apply  one-tenth  of  his  estate  over  and  above 
£110,000  '*  to  such  charitable  institutions  and  objects 
as  my  trustees  may  determine." 

The  testator  died  on  the  24th  of  March,  1888,  and 
left  considerable  real  estate  and  impure  personalty. 

In  an  action  commenced  by  the  trustees  of  his  will 
the  usual  administration  decree  was  made  on  the 
21st  of  January,  1889.  The  estate  had  been  partiy 
realized  and  the  trustees  had  funds  in  hand  avtulable 
for  distribution  under  the  above  charitable  gift. 

On  the  14th  of  December,  1896,  the  plaintifEs  took 
out  a  summons  in  the  action  to  have  it  determined 
what  was  the  Attomey-CJeneral's  interest  under  the 
above  bequest  in  (1)  the  corpus  of  the  teatator'a 
eatate;  and  (2)  the  income  accrued  thereon  and 
thereafter  to  accrue. 

On  the  27th  of  November,  1896,  the  Attorney- 
General  took  out  a  summons  asking  that  no  further 
payment  be  made  under  the  order  on  further  con- 
sideration of  the  15th  of  January,  1896,  out  of  the 
income  of  the  estate  of  certain  quarterly  sums  therein 
mentioned,  except  upon  certain  stated  conditions. 

The  two  summonses  came  on  together  for  hearing 
before  North,  J.,  who,  following  Lewis  v.  Allenby, 
18  W.  R.  1127,  L.  R.  10  Eq.  668,  held  that  the 
charitable  bequest  applied  not  only  to  pure  personalty 
but  also  to  impure  personalty  and  proceeds  of  realty ; 
that  the  power  of  selection  or  determination  could 
not  be  properly  exercised  except  in  favour  of  such 
charitable  mstitutions  as  were  at  the  testator's  death 
empowered  by  law  to  hold  real  estate  or  impure 
personalty,  notwithstanding  the  statute  9  Geo.  2,  o. 
36. 

The  def  endanta>  who  were  beneflciariea  under  the 
will,  appealed. 

Swinfen  Eady,  Q.C.,  and  Badcock,  for  the  appel- 
lanta. — North,  J.,  really  followed  Lewis  v.  Allenby. 
The  diatinction  is  that  in  the  will  a  direction 
to  marshal  must  be  found,  and  the  court  never 
will  marshal  in  the  case  of  charities.  In  con- 
struing the  will  any  question  of  pure  or  impiue 
personalty   must  be  ignored.      Here    there   is   no 

(a.)  Reported  by  W.  SuALLCKoas  Godi^akd,  Esq., 
Barrister-at-Law . 
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indication  in  any  shape  or  form  in  the  will  that  any 
partioular  part  of  the  estate  is  to  go  to  charities,  and 
it  is  quite  clear  that  merely  giving  to  the  trustees  a 
discretion  does  not  get  rid  of  the  Mortmain  Acts. 

The  following  cases  were  referred  to  :  In  re  Clarke 
Husband  v.  Martin,  33  W.  E.  516 ;  Baker  v.  Sutton,  1 
Keen  224 ;  Johnston  y,  Swann,  3  Madd.  457 ;  Paice  v. 
Archbishop  of  Canterbury,  14  Ves.  364  ;  In  re  Arnold, 
Bavenscrcft  v.  Workman,  36  W.  E.  424,  37  Oh.  D. 
637  ;  Nightingale  v.  Ooulbum,  5  Hare  484 ;  In  re  Ovey, 
Broadbent  v.  Barrow,  34  W.  E.  100,  31  Oh.  D.  113; 
Attorney-General  v.  Stewart,  2  Mer.  143;  Whicker  v. 
Hume,  6  W.  E.  813,  7  H.  L.  Cas.  124. 

Sir  Richard  Websler,  A.O.,  and  Ingle  Joyce,  for  the 
Attomey-C^eneraL — In  Johnston  v.  Stoann  the  main 
contention  was,  was  there  a  charitable  bequest  or 
not  ?  This  is  in  e£Eef;t  a  gift  of  one-tenth  to  such 
charitable  institutions  as  can  take ;  from  1845  down 
to  the  present  time  there  is  no  authority  to  con- 
travene the  law  as  we  maintain  it  to  be.  There 
is  no  ground  for  overruling  Lewis  v.  Allenhy,  and 
unless  the  court  does  overrule  it,  it  would  be  a  bad 
precedent  to  upset  a  practice  so  long  established. 

They  referred  to  Orimmett  v.  Grimmett,  Amb.  210, 
and  Carter  v.  Oreen,  6  W.  E.  856,  3  E.  &  J.  591. 

CozenS'Hardy^  Q.G.,  and  Frederic  Thompson,  for 
the  trustees. 


Eady,  Q.C,  replied. 


Cur.  adv.  vult. 


March  11.— Lindlby,  M.E.— This  is  an  appeal  from 
the  decision  of  North,  J.,  by  which  he  declared  that 
the  gift  in  the  will  of  one-tentiti  of  the  testator's 
estate  over  and  above  £110,000  to  such  charitable 
institutions  and  objects  as  his  trustees  might  deter- 
mine, applied  and  extended  not  only  to  the  pure 
personal  estate,  but  also  to  the  impure  personal  estate 
and  the  proceeds  of  sale  of  the  real  estate  of  the 
testator.  The  appeal  asks  that  that  may  be 
reversed  and  that  it  may  be  declared  that  the 
gift  in  the  will  applies,  and  extends  only  to  the  pure 
personal  estate.  That  was  the  main  controversy. 
The  real  question  is  dear  enough — namely,  whether 
this  court  is  prepared  to  overrule  the  decision  of 
Stuart,  V.C,  in  the  case  of  Lewis  v.  Allenby,  I  will 
read  the  passage  in  the  will.  The  testator  directs  all 
his  propca^y,  real  and  personal,  to  be  converted  into 
money,  and  then  he  directs  his  trustees  to  hold  the 
moneys  to  arise  from  such  conversion  upon  trust 
thereout  in  the  first  place  to  pay  the  expenses  inci- 
dental to  the  execution  of  the  preceding  trust,  and 
hiH  fuueral  aod  testauientary  expenses,  and  to  apply 
one-teath  of  hxu  e^Ute  over  and  above  £110,000  to 
such  chari table  institutions  and  objects  as  his  trustees 
may  detenu iiie,  and  at  Buch  time  or  times  and  in  such 
maimer  m  tbey  miiy  think  fit,  and  to  stand  possessed 
of  his  residuary  reiU  and  personal  estate  until  conver- 
sion, and  the  aiirpluii  of  the  said  moneys  and  all  his 
eetate  after  convi^raian  thereof  upon  certain  trusts. 
Now,  what  ia  the  true  test  to  apply  to  a  disposition  of 
that  kipUd  P  It  is  said  to  infringe  an  Act  which  is 
commoiilj  called  th^  '*  Mortmain  Act,"  but  which  is 
more  projierly  detKinbed  as  the  '*Oharitable  Uses 
Act,"  ol  9  G*o.  2,  c,  :{$,  to  which  I  will  refer  shortly. 
We  all  know  thut  that  Act  of  Parliament  affected  the 
power  of  dispositioD,  and  was  contrasted  witii  the 
older  Mortmain  Acts  which  applied  rather  to  the 
power  to  take  aiid  to  hold  land.  The  important 
seotiong  in  the  Cbaritfible  Uses  Act  are  the  1st  and 
^'rd,  Hecdon  1,  whitih  I  will  read  shortly,  says  that 
lU)  \^isxil^  cior  auy  sutn  of  money  to  be  laid  out  in 
ii.-.^y.o^f,  0f  \^jii\^  shall  be  given  or  granted  **  in 
ihebifiii^ttt  of  any  charitable  uses  what- 
— 4L:ii  it  is  by  deed  enrolled.     Then  section  3 


says  that  all  gifts  and  so  on,  and  appointmeiits  wfaidi 
are  contrary  to  that  section  shall  be  absolutely  lod 
to  all  intents  and  purposes  nuU  and  void.  Then 
section  4  introduces  some  exceptions.  I  have  not  got 
that  section  before  me,  but  I  think  I  am  right  when  I 
say  it  excepts  the  two  principal  universities,  and  Eton, 
Winchester,  and  Wetitminster,  and  the  oollegeB  at  U» 
universities.  Since  the  9  Qteo,  2,  c.  36,  there  hsTS  ben 
a  great  number  of  Acts  of  Parliament  extending  the 
exemptions.  When  the  testator  in  the  present  can 
made  this  will  there  were  a  great  many  oharitifli 
whidi  were  exempted  from  the  operation  of  thii 
statute  of  9  (>eo.  2. 

Now,  without  going  into  the  cases  at  pramt, 
and  without  considering  the  question  of  authority, 
I  will  state  my  own  view  of  what  I  think  ij 
the  true  principle  to  be  applied  here.  I  cu- 
not  read  this  as  a  bequest  to  any  charitable  in- 
stitution or  object  at  all  so  far  as  the  testator  de- 
nominated it  and  pointed  it  out.  It  is  like  a  power 
given  to  persons  to  appoint  a  fund.  They  on 
appoint  the  fimd  according  to  the  will,  to  any  charity 
or  any  charitable  institution  or  object  they  think  fit; 
and  until  that  power  is  exercised  one  caonot  nj 
what  the  testator  has  done  and  what  he  has  not  dooei 
If  the  trustees  having  this  power,  appoint  touf 
institution,  then,  following  out  the  analogy  to  which 
I  am  alluding,  you  read  that  into  the  wilL  If  fte 
trustees  have  appointed  to  a  charity  which  oaonot 
take,  then  that  appointment  must  fail  so  far  as  the 
Act  I  have  referred  to  requires.  It  may  be  good  « 
to  personal  estate  and  bad  as  to  the  rest.  If,  on  tte 
other  hand,  they  appoint  to  some  charitable  inetiti- 
tion  which  is  not  hit  by  the  statute,  then  read  this 
into  the  will  and  it  is  perfectly  good.  If  the  qneetkn 
as  to  a  disposition  in  a  will  or  a  devise  or  beqoeet  to 
trustees  with  power  to  appoint  were  now  to  arise  for 
the  first  time  and  had  not  been  decided  before,  I 
should  have  thought  on  principle  that  the  Charitihb 
Uses  Act  did  not  hit  it.  I  think  you  must  tee  the 
result  before  you  can  determine  that. 

Now,  if  we  look  at  the  authorities  I  think  thit 
Leuns  v.  Allenby  is  a  decision  which  goes  that  lengft 
and  says  that  that  is  right.  I  do  not  mjMf 
quite  follow  the  reasoning  of  Stuart,  V.G.,  ii 
Lewis  V.  Allenby.  But  we  must  remember  thai  that 
case  has  been  acted  upon,  and  has  been  considend 
right  from  the  time  when  it  was  pronoonced  ahnort 
until  now.  I  find  it  referred  to  without  any  oo«- 
ment  in  the  standard  text-books  to  which  we  are 
accustomed  to  look.  It  is  cited  in  all  the  editions  d 
Lewin  on  Trusts  and  Jarman  on  Wills,  and  also  is 
Theobald  on  Wills.  Speaking  from  my  ownreooUa^* 
tion  I  do  not  remember  that  Lewis  v.  AUcab^  has 
ever  been  seriously  contested.  It  has  prewnted 
difficulties,  and  that  to  my  mind  is  because  the  reason- 
ing of  the  Yice-Chancellor  is  open  to  some  oommotf ; 
but  it  has  certainly  been  acquiesced  in  and  foUowei 
I  think  the  judgment  of  Pearson,  J.,  may  be  cal» 
in  aid  in  the  case  of  In  re  Ovey,  Broadbeni  v.  Barnm/tt 
we  want  it,  and  also  that  of  North,  J.,  hiouelf,  is 
the  case  of  In  re  Seton  Smith,  Bright  Smith  ▼.  Tk 
Attorney-General  73  L.  T.  Rep.  732,  noU,  to  which •• 
were  referred.  But  even  apart  from  those  aathofilM* 
I  think  that  the  real  principle  applicable  to  the  eaat 
is  that  upon  which  Lord  Hardwicke  proceeded  in  Ae 
case  of  Grimmett  v.  Grimmett,  upon  which  ttie  GofflJ 
of  Appeal  proceeded  in  the  case  of  Tfie  Ma^'f  *^ 
Aldermen  of  Faversham  v.  Ryder,  and  Wood,  V.Ci «  ^ 
Carter  v.  Green.  It  strikes  me  as  good  sense  aw 
good  law.  Now,  applying  that  principle  to  the 
present  case,  I  come  to  the  conclusion  that  there  0 
nothing  amiss  with  this  gift  to  the  trustees. 

Now,  it  is  said  that  this  view  is  opposed  to  twocasa 
which  were  not  cited,  unfortunately,  before  SUart» 
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y.C,  when  he  decided  LewU  ▼.  Allenhy — ^namely, 
Auter  T.  SuUon  and  Johnston  ▼•  8ivann,  and  unquestion- 
ably if  yea  look  at  the  orders  then  made,  and  what 
was  done,  those  decisions  are  apparently  opposed  to  tbe 
Tiew  taken  by  Stuart,  Y.G.  But  in  neither  of  those 
cases  was  the  precise  point  argued,  and  in  neither 
of  those  oases  does  it  appear  what  view  the  trustees 
took,  whether  they  claimed  the  legacy  and  the  right 
to  exercise  the  power,  or  not.  Of  course  ib  is  quite 
possible  that  in  both  cases  they  may  not  have  claimed 
the  right  at  all,  but  left  the  court  to  deal  with  it. 
If  that  18  the  true  view,  and  if  that  is  the  explana- 
tion, as  it  well  may  be,  then  they  are  not  opposed  to 
tbe  view  I  am  expressing.  If  they  are,  I  am  bound 
to  say  that  on  principle  I  think  the  decision  in  Lewis 
T.  AUmby  is  right,  although,  as  I  said  before,  I  do 
not  quite  follow  the  reasoning  of  the  Yice-Chancellor 
in  that  case,  because  he  seems  to  have  construed  the 
will  as  amounting  to  an  exclusion  of  those  institu- 
tions which  could  not  take  mixed  personalty  or  the 
proceeds  of  the  sale  of  realty.  I  do  not  thmk  that 
that  is  so.  I  look  upon  it  simply  as  an  ordinary 
power  of  appointment  which  may  be  properly  or 
improperly  exercised,  and  until  we  know  what  the 
tnutees  do  in  the  exercise  of  their  power  we  cannot 
say  that  this  disposition  conferring  the  power  is 
bad. 

I   think,   therefore,   that   this    appeal    must    be 
dismissed  with  costs. 

JtiOBY,  L.  J. — I  am  of  the  same  opinion.  I  must 
say  that  I  very  much  prefer  to  treat  this  case  in  the 
fint  instance  aa  one  of  principle  quite  apart  from 
authority.  I  will,  however,  say  a  few  words  about 
the  autiiorities.  Whatever  may  have  been  the  idea 
of  Baker  v.  8utUm  and  Johnston  y.  Swann  at  the  time 
when  the  case  of  Lewis  y.  Allenhy  was  decided — the 
law  to  my  mind  was  clearly  laid  down  on  such  a 
principle  as  to  justify  the  order  that  was  made  in 
Lewis  y.  AUenhy  quite  irrespective  of  any  reasons 
that  could  have  been  given  by  the  learned  Yice- 
GbanoelloT  or  any  criticism  that  has  been  passed 
upon  it  since.  I  think  for  my  purpose  I  need  only 
refer  to  one  case.  It  is  a  case  I  mentioned  during 
the  argument,  which  was  decided  by  the  Court  of 
Appeal,  consisting  of  Lord  Gran  worth,  L.G.,  and 
loiight-Bruce,  and  Turner,  L.  J  J.  (  University  of  London 
y.  Yarr<m,  5  W.  E.  643,  1  De  G.  &  J.  72) ;  it  sums 
up  sufficiently  the  result  of  previous  authority.  The 
Gburt  of  Appeal,  on  an  appeal  from  the  Master 
of  the  Bolls,  had  to  decide  as  to  the  validity  of  a 
bequest  contained  in  the  will  of  one  Thomas  Brown. 
The  gift  was  for  the  purpose  of  founding,  estab- 
fiahing,  and  upholding  an  animal  sanitary  institution 
within  a  mile  of  either  Westminster,  Southwark,  or 
Dublin.  The  real  difficulty  was  that  it  pointed  to 
banding  and  establishing  an  institution  near  West- 
■DDater,  Southwark,  or,  in  the  alternative,  Dublin. 
Row,  I  am  perfectiy  well  aware  that  Lord  Gran  worth, 
who  gave  l^e  leading  judgment  on  that  occasion,  did 
Bcpreas  a  doubt  whether,  if  the  choice  had  not  been 
{iyen  for  the  founding  of  an  institution  near  Dublin, 
le  might  not  still  have  got  over  any  difficulty.  But 
haX  was  not  the  matter  upon  which  the  case  was 
lacided.  It  was  decided  upon  this  point :  that  where 
ibjecte  were  pointed  out,  some  of  which  were  illegal 
rith  an  alternative  which  might  be  legal  and  would 
«  legal,  the  power  of  selection  given  to  the  trustees, 
rbich  might  include,  and  did,  I  suppose,  in  that 
•se  ioclude,  the  legal  object,  was  quite  sufficient  to 
ike  it  out  of  the  statute.  Very  well.  That  goes 
«ry  much  further  than  the  cases,  which  are 
imierons — only  one  or  two  of  which  were  cited  here 
-aa  to  universities.  It  went  to  the  question  of 
iieCher  the  gift  was  valid^  it  being  for  certain  pur- 


poses, some  of  which  would  be  unlawful  and  others 
lawfid.  [His  lordship  read  from  the  judgments  of 
Lord  Gran  worth,  L.G.,  and  Knight-  Bruce,  Jj.  J.,  and 
continued :] 

Now,  what  does  that  decision  involye  P  It  seems 
to  me  to  involve  the  whole  question  raised  in  the  present 
case.  Down  to  that  time  Uie  principle  was  that  if  the 
testator  had  pointed  out  two  objects,  one  lawful  and 
the  other  unlawful,  the  power  of  the  trustees  to  select 
the  lawful  one,  rendered  the  charitable  bequest  ffood. 
Because  it  was  a  charitable  bequest  you  could  not 
say  that  the  charitable  bequest  was  yoid.  I  will  not 
say  anything  more  about  what  the  result  of  the 
trustees'  selection  here  may  be.  At  present  there  is 
a  power  to  the  trustees  to  select  objects  which  are 
perfectly  within  the  Act.  There  is  no  doubt  at  all 
about  the  testator's  intention  that  all  this  mixed  fund 
should  go  to  charities,  and  that  intention  can  have 
effect  p^ectly  well  given  to  it  by  handing  oyer  the 
impure  personalty  to  any  one  or  more  of  ih^  exempted 
charities.  It  would  be  impossible  to  hold  after  that 
decision  {Univtrsity  of  London  v.  Yarrow)  and  the 
broad  extent  of  the  reasoning  of  the  judges  that,  even 
if  there  had  never  been  such  a  case  as  Lewis  v.  AUenby, 
there  is  any  fatal  objection  to  the  gift  in  the  present 
case  such  as  Mr.  Swinfen  EadVs  dients  ask  us  to 
hold. 

There  was  a  question  raised  about  a  subsequent 
part  of  North,  J.'s,  judgment,  and  I  think  I  may  say 
uiat,  for  the  purpose  of  shortening  the  case,  wo 
asked  the  Attomey-G^eral  to  submit  to  a  modifica- 
tion of  that,  and  I  think  that  he  was  ready  to  go  so 
far  as  to  say  that  he  would  omit  it  if  it  were 
necessary.  I  have  not  consulted  my  colleagues  on 
this  point,  but,  for  my  own  part,  I  think  it  would 
be  better,  in  order  that  we  should  keep  faith  with 
counsel,  to  change  that  part  of  the  order  without  say- 
ing that  it  is  all  wron^.  I  do  not  say  that  it  is  all  wrong ; 
but  we  did  not  allow  it  to  be  fully  argued,  and  I  think 
we  might  change  it  by  putting  it  into  a  negative 
form,  so  that  we  might  say  that  no  gift  of  mixed 
personalty  to  any  unexemptod  charity  would  operate 
as  a  gift  to  that  charity— that  is  to  say,  as  an  effectual 
gift.  That  would  remoye  the  ambiguity  which 
appears  to  exist,  and  then  the  state  of  things  would 
be  this:  T|ie  trustees  would  know  plainly,  being 
parties  to  this,  that  they  would  be  doing  that  which 
would  frustrate  as  far  as  they  could  the  testator's 
intention  if  they  applied  any  part  of  this  fund  to  un- 
exempted  charities.  There  may  be  a  question 
whether  they  can,  if  they  choose  to  do  that,  ^ustrate 
the  testator's  intention.  They  are  trustees  who  have 
accepted  the  trusts  of  the  will,  and  whow  primd  facie 
duty,  at  any  rate,  is  to  carry  out  those  trusts  in  a 
legal  manner,  if  it  can  be  done.  I  say  nothing 
further  than  that.  The  other  authorities,  BcLker  y» 
Sutton  and  Johnston  v.  Stvann,  I  take  to  have  been 
overruled  if  and  so  far  as  they  diffSer  from  Lewis  y. 
Allenhy, 

We  ought  to  have  an  express  decision  to  the  con- 
trary before  anything  can  be  said  to  exist  in  the  way 
of  authority  against  Letms  v.  AUenby,  To  the  c&sea 
that  haye  happened  since  I  do  not  attach  that  im- 
portance that  I  might  do  in  some  cases.  I  think  that 
Lewis  y.  Allenhy  was  questioned  by  Kay,  J.,  in  the 
case  of  In  re  Glark,  Husband  y.  Martin,  But  then 
I  tiiink  that  both  he  and  Stuart,  Y.G.,  were  dealing 
with  questions  which  are  not  relevant  here.  I  can- 
not see  how  in  the  particular  case  of  Leufis  v.  Allenhy 
the  mere  mention  of  the  class  of  charities — ^hospitals 
— could  assist  one  way  or  the  other.  All  charities 
are  divided  into  two  categories  for  this  purpose — 
those  that  can  take  notwithst.andinK  the  Act  ot  Qeo» 
2,  and  those  that  ciitnot  tuke.  You  get  no  nearer 
to  the  question  wheu   you  say  *' hospitals " ;   for 
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they  are  not  diyisible  into  the  two  oategories  of 
some  that  can  take  and  Bome  that  cannot;  and  I 
do  not  think  that  the  presence  of  sach  a  word  assists 
at  all  or  that  the  absence  of  it  can  in  any  way 
difPerentiate  the  case.  In  /n  re  Clark  there  was  a 
gift  for  a  plain  object — viz.,  for  the  poor  in  sach 
manner  as  the  trustees  should  think  fit.  I  think  it 
very  likely  that  that  was  considered  quite  a  sufficient 
circumstance  to  distinguish  that  case  in  principle 
from  one  such  as  we  are  now  deciding. 

Yajjqbas  WiLLiAifS,  L. J.— I  agree.  I  should  add 
nothing  at  all  if  it  were  not  that  I  myself  think  that 
we  are  not,  in  giving  this  decision,  following  Lema  v. 
Allenby,  and  as  I  take  that  view  I  think  it  right  to 
say  80.  It  seems  to  me  that  in  Lewis  ▼.  Allenhy  it  is 
tolerably  dear  that  Stuart,  Y.C.,  meant  to  decide  that 
a  gift  would  not  be  outside  the  provisions  contained 
in  the  first  and  third  sections  of  9  Geo.  2,  c.  36, 
unless  in  a  case  where  it  included  the  gifts  avoided 
by  those  sections.  You  might  include  gifts  within 
those  sections  unless  there  were  words  exduding  that 
which  might  be  so  included.  It  seems  to  me  that, 
the  learned  Vice- Chancellor  having  decided  that, 
proceeded  to  say  that  in  his  opinion  he  did  find  in 
Lewis  V.  AUenhy  something  that  excluded  the  object 
from  the  words  of  the  bequest.  The  words  were 
general  enough  to  include  a  bequest  within  the 
avoiding  scope  of  those  sections.  There  was  some- 
thing which  in  his  opinion  was  sufficient  to  exclude 
such  matters.  I  entirely  agree  with  what  has  been 
said  by  Bigby,  L.  J.,  that  it  is  very  difficult  to  see 
what  it  was  that  the  learned  Yice-Ghancellor  found 
which  could  operate  as  such  an  exclusion.  But  still, 
to  my  mind  it  is  perfectly  plain  that  he  did  mean  to 
lay  down  the  rule  that  you  must  have  such  words  of 
exclusion.  I  want  to  point  out  also  that  when 
Kay,  L.J.,  gave  his  decision  in  In  re  Clark,  he 
clearly  was  right  and  understood  the  decision  of 
Stuart,  Y.O.  He  proceeds  to  decide  In  re  Clark 
itself  upon  the  very  ground  that  he  cannot 
find  in  the  bequest  any  sufficient  words  of 
exclusion.  But  he  says:  "Yet  I  cannot  say 
that  that  class  of  charity" — that  is,  the  class  of 
charitable  institutions  which  are  exempted  from  the 
operation  of  this  Act — "is  sufficientiy indicated  as 
beinff  amongst  the  objects  intended  to  be  benefited 
by  the  testatrix  to  enable  me  to  read  this  as  a  gift  of 
the  impure  personalty  to  charities  authorized  to  hold 
property  ox  that  nature,  and  I  have  certainly  no 
wish  to  extend  the  rules  appUoable  to  oases  of  this 
kind." 

What  we  have  really  to  dedde  is  whether  or 
not  it  is  necessary  that  the  gift  to  be  outside  this 
Act  of  Parliament  should  contain  some  words  exdud- 
iog  legades  of  the  kind  defined  in  sections  1  and  3  or 
some  disjunctive  words  enabling  you  to  treat  the 
bequests  as  two  alternative  bequests.  To  my  mind 
if  you  look  at  the  authority  which  was  dted  before  us 
of  GrimmeU  v.  GrimmeUy  it  seems  dear  that  Lord 
Hardwicke  took  a  view  in  accordance  with  the  view 
that  I  think  Stuart,  Y.C,  and  Kay,  J.,  took. 
Baoause  he  says,  quoting  his  own  decision  in  Sorreaby 
V.  JSollins,  0  Mod.  221 :  "  If  a  devise  is  in  the  disjunc- 
tive and  leaves  the  executors  two  methods  to  do  a 
particular  thing,  one  lawful  and  the  otiier  prohibited 
by  law,  can  any  court  say,  because  one  method  is 
■unlawful,  that  therefore  tiie  other  is  so  too,  and 
that  the  whole  bequest  is  void."  He  seems  to  con- 
sider that  the  law  which  he  is  there  laying  down  only 
applies  to  a  case  where  you  have  got  a  disjunctive 
form  of  words  such  as  he  speaks  of  there.  I  agree 
entirdy  that  it  is  very  mudi  better  that  we  should 
•not  limit  the  doctrine  there  laid  down  in  the  way  in 
which  to  my  mind  it  has   been   limited   both  in 


Orimmett  v.  OrimmeU  itself  and  in  Lewis  v.  Alknbif 
and  In  re  Clarky  and  tacitiy  as  was  done  both  in  Bofcer 
V.  Sutton  and  in  JohnsUm  v.  Swann,  Theie&ve  I 
quite  agree  with  what  I  understand  to  be  our  dedsiaD 
to-day,  that  it  is  suffident  to  prevent  a  gift  from 
bdng  avoided  by  this  statute — even  though  the  gifk 
is  a  gift  under  words  suffidentiy  wide  to  mdude  the 
cases  which  dearly  fall  within  the  sectionsr-if  the 
gift  gives  a  discretion  to  trustees  enabling  than  to 
select  from  the  general  class  indudinf^  some  valid 
objects  and  some  invalid  such  aa  are  vahd.  It  seens 
to  me  a  much  more  reasonable  and  convenient  doo- 
trine  to  hold  that  in  such  a  case  the  gift  would  be  a 
good  gift  and  outdde  the  statute  in  respect  d  waek 
purposes — the  trustees  in  their  discretion  applying  the 
gifts  to  them — as  are  valid  and  not  within  the  ezosp- 
tion.  I  only  inak  to  add  that  I  do  not  for  mjieU 
express  any  opinion  as  to  whether  if  the  trasteei  in 
this  particular  case  were  to  sdeot  institutioos  to 
benefit  under  this  charitable  gift  which  fall  within 
the  dass  which  is  not  exempted  from  the  opecttaon 
of  this  statute,  that  that  would  be  an  exerase  of  their 
powers  in  such  a  sense  as  that  they  could  not  sohse- 
quentiy  exerdse  the  powers  in  respect  of  olqeoU 
which  were  not  covered  by  this  section. 

Appeal  dismissed* 

SoUdtors,  Croufders  A  Vizard ;  SciicHar  to  tit 
Treasury ;  Field,  Bosooe,  A  Co.,  for  Evan  Murris  ± 
Co,,  Wrexham. 


J^igt  (E^outt  of  9tt0tia. 


Chan.  Div. 
North, 


^^^•|  Nov.  30;  Dec  I. 

Pinbt  bt  Gib.  v.  Maison  Louis  Pinet  (Ldotbd).  (a.) 

Trade-name — Change  of  name— Injunction  reBtminag 
use  of  name  altogether  in  connection  with  a  partictJar 
trade. 

A  person  taking  the  name  of  another  in  order  to  ptu 
off  and  sell  goods  under  the  name  of  thai  other  wiU  U 
absolutely  restrained  by  injunction  from  using  that  nam 
in  carrying  on  a  Imsiness  similar  to  that  dher's  huehm. 

Action. 

Pinet  et  Cie.  are  well-known  bootmakers  oKiyiiV 
on  business  in  Paris  and  in  London,  and  selling  bbols 
and  shoes  which  are  known  as  "  Pinet's  boots  smi 
shoes."  The  defendant  company  was  a  cooiMay 
formed  to  take  over  the  business  of  the  "MiiBsn 
Pinet "  (Limited),  which  had  gone  into  ligrndstiiw. 
The  <<Maison  Pmet"  (Limited)  had  been  floafarf 
originally  by  one  Dutdi,  a  defendant  in  the  aotioB,  lor 
the  purpose  of  taking  over  the  business  of  boot  sad 
shoe  makers  which  had  been  carried  on  by  DnfeA 
under  tibe  name  of  Pinet.  Dutch,  who  had  been  a 
solicitor,  had  by  deed  enrolled  in  Chanoery  takoathe 
name  of  Pinet  m  1892,  on  beginning  the  baunss  of  a 
boot  and  shoe  maker. 

On  the  Maison  Pinet  commencing  bnsineas  an  in- 
junction was  granted  against  them  by  the  Gout  d 
Appeal  at  the  suit  of  the  present  plaintiffii,  reatndnag 
them  from  using  the  name  of  Pinet  in  ronneriwi 
with  the  sale  or  manufacture  of  boots  and  ahoei  wi^ 
out  distinguishing  their  artides  from  those  of  the 
plaintifEs.  At  that  time  it  was  not  known  thai  Fiaei 
was  not  the  defendant  Dutch's  real  i 


(a.)  Reported  by  B.  SiLLBM,&q.,  Baniater-ai-Uv< 
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The  present  applioations  were  for  in  junctions  in  two 
actions,  one  commenced  against  the  Maison  Louis 
Pmet  and  its  directors  and  Louis  Pinet,  and  the  other 
igainst  the  Maison  Pinet  (Limited)  and  its  liquida- 
tors and  the  trustee  for  the  Maison  Louis  Pinet. 

MouUont  Q.C,  Swin/en  Eady,  Q,C.,  and  Sebastian, 
for  the  plainti£E8. — Ab  the  name  Hnet  has  been  taken 
for  a  fraudulent  purpose  its  use  will  be  absolutely 
prohibited :  Burgess  t.  Burgess^  3  De  G.  M.  &  G.  896 ; 
Btddaway  y.  Banham,  44  W.  R.  638,  [1896]  A.  0. 
199;  In  re  Brinsmead,  [1897]  1  CD.  46. 

"  Vernon  Smith,  Q,0,,  and  E.  B,  Cooper,  for  the 
defendants. — ^The  injunction  ought  not  to  be  unlim- 
ited. We  are  willing  to  submit  to  an  injunction  with 
the  words  '*  without  distinguishing  the  defendants* 
goods  from  those  of  the  plaintifiGs'  munufacture." 
This  is  tiie  usual  form  and  was  followed  in  the  former 
adaon :  see  TJiompson  y.  Montgomery.  37  W.  B.  637, 
41  Cau  D.  35. 

NoBTH,  J.  [After  referring  to  the  facts,  saying  that 
Louis  Pinet  had  adopted  that  name  in  order  to  commit 
a  fraud,  and  referring  to  the  injunction  granted 
ID  the  former  action,  continued :]  At  that  time  it  was 
asserted  by  Louis  Pinet  that  Pinet  was  his  real  name 
and  the  contrary  was  apparentiy  not  known  or  sus- 
pected ;  and  the  case  was  dealt  with  on  the  footing 
that  he  was  using  his  own  name  and  could  not  be 
restrained  from  trading  under  it.  No  doubt  a  man 
may  by  law  change  his  surname  if  he  likes ;  he  can- 
not be  prevented  from  doing  so,  and  an  Act  of  Parlia- 
ment is  not  necessary  for  the  purpose;  but  if  he 
wants  to  have  the  benefit  arising  from  any  such 
change,  it  must  be  an  honest  change.  It  must  not 
be  a  change  for  the  purpose  of  putting  on  the 
semblance  of  somebody  e\ae,  and  passing  off  his  goods 
as  the  goods  of  that  other  person.  It  is  quite  dear 
to  me  in  this  case  that  the  defendants  cannot  get  any 
benefit  from  the  fact  that  a  short  time  since  Louis 
Pinet  took  that  name  when  it  was  not  his  own ;  they 
cannot  haye  any  advantage  from  that,  any  more  than 
tiiey  could  haye  had  if  he  had  never  taken  that  name 
at  all  and  they  were  now  doing  all  that  has  been 
done,  his  name  Dutdi  retained  and  nothing  else 
nhatituted  for  it.  It  seems  to  me  quite  clearly  a 
case  in  which  the  plaintiffs  are  entitled  to  an  order 
against  the  def enduits  to  restrain  them  from  inter- 
fering with  the  thoroughly  well-known  trade  of  the 
plainttffii  by  using  the  name  Pinet.  The  injunction 
aras  granted  by  the  Coxat  of  Appeal  to  restrain  the 
old  oompany  from  using  the  name  without  distin- 
ptthinK  and  pointing  out  that  they  were  not  the 
rJaintim'  oompany.  The  fact  that  such  an  order  has 
been  granted  hias  not  deterred  the  new  company  from 
ittempting  to  do  the  very  same  thing.  Under  these 
siicnmatances  I  think  an  injunction  must  be  granted 
io  restrain  them  from  using  the  name  "  Pinet "  at 
ill,  in  connection,  of  course,  with  the  manufacture  or 
vUing  of  boots  and  shoes.  I  do  not  go  beyond  that, 
w  natrain  them  from  using  the  name  for  any  other 
Nizpoae  they  think  fit,  and  which  is  within  their 
aemorandum  of  association,  but  I  restrain  them  from 
■ing  the  name  "  Pinet "  at  all  in  the  manufacture 
I  boots  and  shoes. 

Solicitors,  Wilson,  Bristows,    ds  Carpmael ;    George 
tayd  Wiches. 


Chan.  Div.    1  j..    .„ 

Kekewicb,  J.  ]  ^^^'  ^^• 

fiuMMBL  v.  Hummel,  (a.) 

Appointment — Power—Exercise  by  will — Foreign  un- 
attested will  —  Invalid  execution — Wills  Act,  1837 
(7  Will.  4  <fc  1  Vict.  c.  26),  ss.  9,  10,  ^l—WilU  Act, 
1861  {Lord  Kingsdown*s  Act)  (24  db  25  Vict.  c.  114), 
s.  1. 

A  foreign '  unattested  will  or  testamentary  instrument, 
though  valid  according  to  the  law  of  the  place  where  the 
testator  was  domiciled  when  the  same  was  made,  cmd 
admissible  to  probate  in  this  country  under  section  1  of 
the  Wills  Act,  1861,  will  not  operate  as  a  valid  exercise 
of  a  testamentary  power  of  appointment,  since  it  does  not 
fulfil  the  requirements  of  sections  9  and  10  of  the  Wills 
Act,  1837. 

D*Huart  v.  Harkness,  13  W.  B.  513,  34  Beav.  324, 
distinguished. 

In  re  Kirwan's  Trusts,  32  W.  B.  581,  25  Ch.  D.  373, 
followed. 

Action. 

By  his  will  dated  the  8th  of  January,  1864, 
Edmund  (George  Hummel,  after  appointing  trustees 
and  executors  and  making  certain  pecuniary  bequests, 
gave  his  residuary  estate  to  his  trustees  in  trust  for 
and  to  be  equally  divided  among  all  his  children  who 
being  sons  should  attain  the  age  of  twenty-one  yean 
or  being  daughters  should  attain  that  age  or  marry, 
and  the  children  of  any  son  dying  under  twentv-one 
and  leaving  issue.  And  the  testator  declared  that  if 
any  of  his  children  or  of  his  grandchildren  bom  in 
his  lifetime  should  be  daughters  or  a  daughter,  then 
the  share  to  which  such  daughter  should  become 
entitied  in  the  trust  estate  should  be  held  by  his 
trustees  in  trust  to  pay  the  income  thereof  to  her  for 
her  separate  use  during  her  life  and  after  her  death 
upon  the  trusts  therein  contained  in  favour  of  her 
children,  and  in  default  of  such  children  then  in 
trust  for  such  person  or  persons  as  she,  whether 
married  or  not,  should  by  her  will  or  codicU  appoint, 
and  in  default  of  such  appointment,  in  trust  for  such 
person  or  persons  as  at  the  time  of  the  failure  of  all 
the  trusts  thereinbefore  contained  concerning  such 
share  should  be  her  next-of-kin  aooording  to  the 
Statute  of  Distributions  in  case  she  had  died  intestate 
and  unmarried,  and  if  more  than  one  such  person  in 
the  shares  directed  by  such  statute. 

The  testator  died  on  the  13th  of  April,  1871,  leaving 
five  children  surviving  him,  aU  of  whom  attained  the 
age  of  twenty-one.  They  were  Louisa  Ann  Hummel, 
and  the  defendants  Edmund  Henry  Hummel,  Eliza 
Jane  de  Brandt,  Marion  Horton  Clough,  and  Sarah 
Ellen  Hummel.  The  value  of  the  testator's  residuary 
estate  amounted  to  about  £18,000. 

In  1876  Louisa  Ann  Hummel  married  the  defen- 
dant Franz  Auton  Greif,  an  Austrian  subject,  who, 
however,  deserted  her  in  1888,  and  never  subsequentiy 
lived  with  her.  Louisa  Ann  Greif  was  residing  in  her 
own  house  at  Nice,  in  France,  at  the  time  of  her 
death,  which  occurred  on  the  24th  of  July,  1896. 
She  left  no  children. 

The  only  testamentary  disposition  by  Louisa  Ann 
Greif  which  could  be  discovered  was  contained  in  a 
document  in  her  handwriting  found  in  the  house 
after  her  death.  The  document  was  set  out  in  full  in 
parHgraph  10  of  the  statement  of  claim  in  this  action 
loid  was  as  follows :  "  To  my  executors, — I  leave 
Arthur  Brandt  in  case  of  n^  death  the  sum  of  (£600) 
six  hundred  pounds.  Louisa  Ann  Greif,  Nice, 
June  26,  1896." 

(a.)  Beported  by  B.  J.  A.  MoKBisoN,  Esq.,  Bar- 
rister-at-Law. 
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HmCMEL  V.  Httmmbl. 


HiaH  GouKT. 


The  defendant  Arthur  Brandt  was  the  person 
referred  to  by  the  testatrix. 

This  action  was  brought  by  the  present  trustees  of 
the  will  of  the  testator,  Edmond  George  Hummel, 
against  the  persons  who  would  have  been  the  next- 
of-kin  aooording  to  the  Statute,  of  Louisa  Ann  Qreif 
in  case  she  had  died  intestate  and  unmarried,  and 
also  against  the  defendants  Franz  Auton  Greif  and 
Arthur  Brandt  for  the  determination  {inter  alia) 
of  the  question  whether  the  paper  writing  set  forth 
in  paragraph  10  of  the  statement  of  olaim  was  an 
exercise  of  the  power  of  appointment  given  to  Louisa 
Ann  Qrief  by  her  father's  wilL 

The  statement  of  claim  alleged  that  the  paper 
writing  constituted  a  valid  will  according  to  the  law 
of  France,  but  that  the  same  had  never  been  regis- 
tered or  otherwise  dealt  with  in  France  as  a  will,  nor 
had  it  been  proved  in  England. 

The  defendant  Sarah  Ellen  Hummel  had  taken  out 
administration  in  France  to  Louisa  Ann  Greif  *s  estate, 
and  she  was  the  only  one  of  the  defendants  in  this 
action  who  delivered  a  defence.  She  contended  that 
the  paper  writing  did  not  constitute  a  valid  will 
according  to  the  law  either  of  France  or  Austria,  and 
that  whatever  the  domicil  or  atatua  of  the  defendant 
Franz  Auton  Ghreif  and  his  wife  respectively  since 
their  marriage,  there  had  been  no  exercise  by  the 
latter  of  her  testamentary  power  of  appointment 
under  her  father's  will. 

The  action  now  came  on  for  trial  as  a  non-witness 
action,  together  with  a  summons  by  the  plaintiffs  for 
the  determination  of  the  question  whether  Louisa 
Ann  Greif's  share  was  distributable  upon  the 
assumption  that  she  died  without  having  exercised 
her  power,  and  for  certain  inquiries. 

r.  L.  Wilkinson,  for  the  plaintiffs.— In  D'Huart  v. 
HarknesB,  13  W.  B.  513,  34  Beav.  324,  Sir  John  Bomilly 
held  that  a  power  of  appointment  had  been  well 
executed  by  the  unattested  will  of  an  English  lady 
married  to  a  Frenchman  and  domiciled  in  France. 
The  will  was  valid  according  to  French  law  and  had 
been  admitted  to  probate  in  this  country.  But  in  the 
later  case  of  In  re  Kirwan'e  TrusU,  32  W.  E.  581,  25 
Oh.  D.  373,  in  which  D*Hfmri  v.  Harkness  was  not 
referred  to,  Kay,  J.,  held  that  a  holograph 
will  made  in  France,  and  unattested,  was  not  a  valid 
testamentary  exercise  of  a  power  of  appointment,  on 
the  ground  that  although  it  had  been  admitted  to 
probate  in  England  under  the  Wills  Act,  1861,  it  did 
not  fulfil  the  requirements  of  sections  9  and  10  of  the 
Wills  Act,  1837,  which  had  not  been  repealed  by  the 
later  Act.  The  same  argument  applies  to  this  case, 
to  which  the  later  decision  applies. 

MacSvnnney,  for  the  defendant  Edmund  Henry 
Hummel. 

AvufUn  Oartmdl,  for  the  defendant  Sarah  Ellen 
Hummel. 

Ingpen,  for  the  defendant  Arthur  Brandt. — If 
.  this  ia  not  a  valid  exercise  of  the  power  through  non- 
compliance with  sections  9  and  10  of  the  Wills  Act, 
1837,  then  my  client  is  entitled  by  virtue  of  section 
27  of  that  Act,  which  provides  that  a  bequest  of  per- 
sonal estate  shall  operate  as  an  execution  of  a  general 
power  of  appointment. 

Eekbwigh,  J. — ^The  difficulty  in  this  case  arises 
from  two  apparently  conflicting  decisions — ^namely, 
those  of  D^Huart  v.  Harhness  by  Sir  J.  Bomilly,  M.B., 
in  1865  and  In  re  Kirivan*8  Tritata  by  Kay,  J.,  in 
1883,  a  case  in  which  D^Huari  v.  Harkneas  was  not 
cited.  In  D*Huart  v.  Harkneaa  Sir  J,  Bomilly,  M.E., 
said  this :  **  When  a  person  simply  directs  that  a  sum 
of  money  shall  be  held  subject  to  a  power  of  appoint- 
ment by  will,  he  does  not  mean  any  one  particular 


form  of  will  recognized  by  the  law  of  this  country, 
but  any  will  which  is  entitled  to  probate  here.  A 
power  to  appoint  by  will  simply,  may  be  exaouted 
by  any  will  which  accordiug  to  the  law  of  this 
country  is  valid,  though  it  does  not  follow  ths 
forms  of  the  statute.'' 

The  document  submitted  to  my  consideratiQn  is  let 
out  in  paragraph  10  of  the  statement  of  claim.   I 
will  assume  that  it  is,  as  stated  in  paragraph  12,  a 
valid  will  according  to  the  law  of  Franoe,  but  it  is 
not  a  will  that  could  under  the   provisions  of  tiie 
Wills  Act  be  proved  in  this  country.    The  questioa 
is.  Can  it  operate  as  an  exercise  of  a  general  power 
of  appointment  by  will  ?    As  to  that  the  dedsum  of 
Kay,  J.,  in  Jn  re  Kirwan^a  Trusts  is  conclusive  that 
it  cannot,  even  if  it  had  been  a  will  that  could  be 
proved  in  this  country.     Is  that  decision  inconsistent 
with  D'Huart    v.   Harkneaa,  where  Sir  J.  Bomilly, 
M.B.,  decided  that  a  power  to  appoint  "by  a  wm 
duly  executed"  is  well  exercised  by  a  will  good 
according  to  the  law  of  the  country  of  the  testMoi's 
domicil,  though  ill-executed  according  to  the  law  of 
England  ?    That  case,  as  already  mentioned,  was  not 
referred  to  in  Jn  r«  Kirwan^a  Trusta,  but  the  latter 
case  is  cited  in  a  note  on  p.  308  of  Williams  on 
Executors  (vol  i.,  9th  ed.)  as  the  authority  for  the 
proposition  that  in  the  case  of  a  will  whidi  is  only 
valid  by  reason  of  the  Wills  Act,  1861,  sections  9  and 
10  of  the  Wills  Act,  1837,  must  be  complied  with. 
That  appears  to  me  to  form  the  distinction  between 
the  two  cases.    The  Wills  Act,  1861— Lord  Kings- 
down's  Act — provides  in  section  1  that  every  will  and 
other  testamentary  instrameut  made  out  of  the  United 
Kingdom  by  a  British  subject  (whatever  may  be  the 
domicil  of  such  person  at  the  time  of  maldug  the 
same,  or  at  the  time  of  his  or  her  death)  shi^,  as 
regaTCls  personal  estate,  be  held  to  be  well  executed 
for    the    purpose    of  being    admitted   in    England 
and    Ireland    to    probate,     and     in    Scotland    to 
confirmation,    if     the     same     be     made     aooord- 
ing   to    the    forms    required    either    by  the  law 
of    th0    place     where     the     same  was  made,  or 
by     the    law   of     the     place     were    such   pexaoa 
was  domiciled  when  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of   her  Majesty's 
dominions  where  he  had  his  domicil  of  origin.    Now, 
if  the  testamentary  instrument  in  question  here  ooukl 
be  admitted  to  probate  in  this  country  under  the 
statute  just  cited,  it  would  still,   Mccordiog  to  th« 
decision  in  In  re  Kirtoan^a  Trusts,  and  in  my  judg- 
ment, be  necessary  in  order  that  it  might  operate  as 
a  good  execution  of  the  power  given  to  the  testatrix, 
to  consider  whether  it  complies  with  the  requirements 
of  sections  9  and  10  of  the  WiUs  Act,  1837,  which 
provide  that  no  appointment  by  will  in  exercise  of  a 
power  shall  be  vedid  unless  attested  by  two  or  watt 
witnesses.  This  document  is  not  attested,  and  therefon 
in  any  case  this  testamentary  instrument  cannot  opeiate 
as  an  execution  of  the  power.     It  is  said  that  the 
defendant  Arthur  Brandt  can  claim  under  sectson  27 
of  the  Wills  Act,  1837,  which  says  that  a  geuenl 
bequest  shall  include  estates  over  which  the  testator 
has  a  general  power  of  appointment ;  but  that  sectiao 
cannot  be  read  as  an  exception  to  section  10,  nnkis 
the  language  to  that  efPectis  clear,  and  in  my  opimon 
it  would  not  be  right  to  treat  section  27  as  oontroUing 
section  10,  which  expressly  says  that "  no  appointmeat 
made  by  will  in  exercise  of  any  power  shall  be  valid 
unless  the  same  be  exercised  in  manner  hereinbefore 
required,"  that  is  to  say,  attested  by  two  or  more 
witnesses. 

There  must,  therefore,  be  a  declaration  that  the 
paper  writing  referred  to  in  paragraph  10  of  the 
statement  of  claim  is  not  a  valid  exercise  of  the 
power  of  appointment  given  to  Louisa  Ann  Qreif  hf 
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H.  C.      Ehbmann  V,  Bartholomew.— Andebson  v,  Manchesteb,  Sheffield,  &o.,  Bt.  Co.       H.  C. 


the  testator's  will»  and  the  tmstees  of  that  will  must 
divide  the  tmst  fund  on  the  footing  that  there  has 
been  no  exercise  of  the  power  by  Madame  Greif. 
The  oosts  of  all  parties,  as  between  solicitor  and 
clJent,  will  be  taxed,  and  paid  ont  of  Madame  Greif 's 
settled  share  under  the  will.  There  will  be  one 
order  in  the  action  and  on  the  summons. 

Solidtors,  A.  F.  Church ;  Traver$  Smithy  Braith- 
fBttUey  A  Bobinson ;  Deacon  dh  Co, ;  Hughes  <b 
BartieU. 


EHBJCAim  V.  Bartholomew,  (a.) 

Ccnirad  —  Master  and  servant  —  Wine  merchants^ 
truveUer — Negative  stipulation  against  doing  other 
hainess — Injunction, 

The  defendant^  under  the  articles  of  agreement  regu' 
lating  his  employment  as  traveller  for  the  plaintiffs^  a 
firm  of  ufine  mercJuints,  had  bound  himself  to  devote  the 
whok  of  his  attention  and  time  during  the  usual  business 
hours  to  the  business  of  the  plaintiffs,  and  not  directly  or 
indirectly  to  employ  himself  in  any  other  business  or 
transact  any  business  with  any  otlier  person  than  the 
plaintiffs  for  a  period  of  ten  years.  There  was  no 
promsion  enabling  the  defendant  to  determine  his  employ- 
ment,  but  he  assumed  to  do  so  by  writing  a  letter  giving 
notice  of  his  intention  to  leave,  and  entered  the  service  of 
a  rival  firm.  The  plaintiffs  moved  for  an  injunction  to 
rtstrain  him  from  thus  engaging  himself  in  any  other 
business  tJuin  that  of  the  plaintiffs^  -under  his  contract 
tnththem. 

Eeld,  that  the  negative  stipulations  in  the  contract  were 
unTtiasonahle,  and  ought  not  to  be  enforced. 

Motion. 

The  plaintiffs  were  a  firm  of  London  wine  mer- 
ebants.  The  defendant  had  been  a  traveller  in  their 
tmployment  engaged  to  act  as  such  for  ten  years  by 
articles  of  agreement  dated  the  24th  of  August,  1897. 

The  present  motion  was  brought  by  the  plaintiffs 
to  restnin  the  defendant  from  engaging  or  employ - 
iog  himself  in  any  other  business  than  that  of 
plaintiffs*  firm,  and  in  particular  from  acting  as 
tiayfsller  for  Messrs.  Marzell  &  Co.,  another  firm  of 
London  wine  merchants,  and  from  soliciting  orders 
from  them  during  the  term  of  the  said  agreement. 

dauae  3  in  the  agreement  was  as  follows:  ''The 
traveiler  shall  diligently  and  continuously  employ 
himself  as  traveller  of  the  firm  for  the  purpose  of 
Belling  the  firm's  goods,  and  shall  use  his  best 
eodeavours  to  obtain  new  customers  for  the  firm  and 
to  extend  business,  and  »hall  devote  the  whole  of  his 
time  daring  the  usual  business  hours  to  the  trans- 
iction  of  the  business  of  the  firm  and  shall  not  in  any 
Banner  directly  or  indirectly  engage  or  employ  hiiu- 
iflf  in  any  other  business  or  transact  any  business 
vith  or  for  any  person  or  persons  other  than  the  firm 
luring  the  continuance  of  this  agreement." 

The  only  provision  for  determiuing  the  term  of 
nDployment  under  the  agreement  was  by  notice 
^ven  by  the  plaintiffs,  aud  there  was  nothing  in 
ihe  provisions  to  enable  the  defendant  to  determiue 
lis  employment  thereunder.  Notwithstanding  this 
he  defendant  wrote  a  letter  to  the  plaintiffs  dated 
he  1st  of  March,  1898,  in  which  he  purported  to 
Bsign  his  position  as  traveller  to  their  firm.  The 
laintifb  in  reply  wrote  to  him  refusing  to  accept 
is  rengnation  and  pointing  out  that  under  the  terms 

(a.)  Beported  bjr  Balbqh  B«  Phillpotts,  Esq., 
^at-Law 


of  the  agreement  there  was  no  power  for  the  defen- 
dant to  determine  his  employment.  Having  ascer- 
tained that  the  defendant  had  begun  to  work  for  a 
rival  firm  of  wine  merchants,  the  plaintiffs  instituted 
the  action  in  which  the  present  motion  was  brought. 

H,  E,  Wright,  in  support  of  the  motion. 

8,  0,  Buckmaster,  for  the  traveller. 

Romer,  J. — ^The  serious  question  arises  whether 
the  court  ought  to  enforce  such  a  negative  stipulation 
as  is  contained  in  this  covenant.  It  would  in  terms 
prevent  the  defendant,  at  any  rate  during  the  usual 
business  hours,  from  employing  himself  in  any  business 
other  than  that  of  the  plainti&*,,and  from  transacting 
any  business  with  or  for  any  persons  or  person  other 
than  the  plaintiffa,  and  this  for  a  period  of  ten  years 
from  the  30th  of  August,  1897,  or  for  so  much  of 
that  period  as  the  plaintiffs  choose.  And  it  is  clear 
that  in  this  clause  the  word  **  business  "  cannot  be 
held  limited  by  the  context  to  a  wine  merchant *8 
business,  or  in  any  similar  way ;  so  that  the  court, 
while  unable  to  order  the  defendant  to  work  for  the 
plaintiffs,  is  asked  indirectly  to  make  him  do  so  by 
otherwise  compelling  him  to  abstain  wholly  from 
business,  at  any  rate  daring  all  usual  business  hours, 
lu  my  opinion  such  a  stipulation  is  unreasonable,  and 
ought  not  to  be  enforced  by  the  court.  As  the  present 
Master  of  the  Bolls  stated  in  Whitwood  Chemical  Co, 
V.  Hardman,  39  W.  B.  433,  [1891]  2  Oh.  416,  cases 
where  negative  stipulations  in  contracts  of  service  are 
enforced  by  the  court  ought  not  to  be  extended,  and 
are  to  be  regarded  as  anomalies  which  it  would  be 
very  dangerous  to  extend.  To  enforce  such  a  general 
negative  stipulation  as  I  find  here  would  be,  in  my 
opinion,  a  dangerous  extension,  for  here  the  stipula- 
tion extends  to  business  of  any  kind,  while  the  nega- 
tive stipulations  enforced  in  tine  prior  oases,  such  as 
Lundey  v.  Wagner,  1  De  G.  M.  &  G.  604,  were  confined 
to  special  services.  For  these  reasons  I  refase  the 
motion ;  but,  looking  at  the  conduct  of  the  defendant, 
I  do  so  without  costs.  Of  course,  by  this  order  the 
plaintiffti  will  be  in  no  wise  prevented  from  enforcing 
another  clause  of  the  agreement  which  prohibits  the 
defendant,  after  the  determination  of  his  employment, 
from  supplying  or  soliciting  the  plaintiff's  customers. 

Solicitors,  TT.  -flT.  Southern  ;  Goren  A  Tapp, 


Div.l 
e,  J.  J 


March  12, 19, 24. 


Ohan.  Div. 
Byrne, 

Andeksoit   V,   Manchester,   Sheffield,   Ain> 
LmooLNSHiBE  Bailway  Oo. 
Manohestee,  Sheffield,  and  Linoolnshibe  Bail- 
way  Co.  v.  Akdebson.  (a.) 

Landlord  and  tenant — Covenant  for  quiet  enjoyment — 
Reversion  assigned  to  a  railuKiy  company — Exercise  of 
statutory  powers — Damages  —  Lands  Clauses  Act, 
1845,  s.  eS— Railway  Clauses  Act,  1845,  s,  6. 

A,  was  lessee  of  a  house  under  a  lease  containing  a 
covenant  for  quiet  enjoyment.  The  reversion,  subject  to 
the  lease,  was  acquir&i  by  agreement  by  a  company 
empowered  under  a  special  Act  to  construct  a  railroad, 
and  for  that  purpose  to  acquire  certain  lands,  which 
included  the  demised  house.  The  house  was  not,  how^ 
ever,  required  for  the  actual  construction  of  the  railroad. 
The  special  Act  was  passed  previously  to  the  lease.  In 
the  construction  of  the  railroad  the  company  damaged, 
but  did  not  destroy,  the  house,  without  being  guilty  of 
negligence, 

(a.)  Bepoxted  by  Kevillb  Tebbutt,  Esq.,  Bar- 
xister-at-Law. 
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Held  J  thai  an  action  hy  A.  against  the  company  for 
damages  for  breach  of  the  covenant  for  quiet  enjoyment 
would  not  lie ;  and 

Heldf  that,  in  an  action  hy  the  company  against  A. 
f<yr  rent,  the  alleged  breach  of  the  covenant  was  no 
defence^  and  thai  the  damage  sustained  by  the  house  could 
not  be  set  off  against  the  demand  for  rent. 

A  railway  company  taking  lands  under  statutory 
powers,  and  constructing  works  within  such  powers,  is 
entitled  to  take  the  interest  of  any  person  haviiig  an 
interest  in  land  without  incurring  liability  in  respect  of 
any  existing  covenant  entered  into  by  the  owner  whose 
interest  the  company  acquires,  so  far  as  the  enforcement 
of  such  a  covenarH  would  impose  a  burden  upon  su^h 
company  in  derogation  of  its  statutory  rights  and 
obligations. 

Semble,  thai  such  a  covenant  only  covers  the  acts  of 
the  voluntary  assignees  of  the  original  lessor. 

In  the  first  of  these  actions  the  plaintiff  claimed  an 
injunction  to  restrain  the  defendant  eompany  from 
interfering  with  the  support  of  a  certain  passage  or 
otherwise  with  the  peaceable  enjoyment  by  the 
plaintiff  of  his  right  of  user  of  such  passage,  and  he 
claimed  damages  in  respect  of  that  matter  as  well  as 
in  respect  of  the  injury  done  by  the  company  in 
excavating  the  ground  adjoining  the  plaintiff*s 
premises,  whereby,  as  he  alleged,  they  had  caused 
the  walls  and  ceilings  of  his  premises  to  crack.  The 
plaintiff  was  the  lessee  and  occupier  of  a  house  and 
buildings  upon  a  piece  of  land  in  Hampstead,  known 
as  No.  1,  Goldhurst-terrace,  under  a  lease  dated  the 
7th  of  April,  1894,  and  made  between  James  Findlay 
of  the  one  part,  and  the  plaintiff  Anderson  of  the 
other  part.  By  this  lease  Findlay  demised  to  the 
plaintiff  the  land,  house,  and  premises  in  question 
with  a  right  of  footway  in  common  with  aU  other 
parties  then  entitled  or  thereafter  to  be  entitled  to  a 
like  right  over  the  passage  above  mentioned  which 
lay  at  the  side  of  the  premises,  for  a  term  of  twenty- 
one  years  from  the  25th  of  March,  1894,  determinable 
at  the  option  of  the  tenant  at  the  end  of  seven  or 
fourteen  years,  at  a  yearly  rent  rising  from  £180  to 
£250  and  subject  to  the  covenants  and  conditions 
contained  in  the  lease.  The  lease  contained  a 
covenant  on  the  part  of  the  lessor  that  the  lessee, 
paying  the  rent  reserved  and  performing  the  cove- 
nants in  the  lease,  might  peaceably  hold  and  enjoy 
the  demised  premises  without  any  interruption  by  the 
lessor  or  any  person  claiming  through  him. 

By  Uie  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  (Extension  to  London)  Act,  1893,  the 
defendant  company  were  authorized  to  make  and 
maintain  a  certain  railway,  and  for  that  purpose 
were  empowered  to  enter  upon,  take,  and  use  certain 
lands  mentioned  in  the  Act.  These  lands  included 
the  property  demised  by  the  lease,  but  that  property 
did  not  form  any  portion  of  the  actual  site  of  the 
railway  as  constructed.  The  company,  however, 
acquired  by  agreement  the  reversionary  interest  of 
the  plaintiff's  lessor  in  the  demised  premises,  and  by 
an  arrangement  made  in  October,  1895,  the  lessor 
assigned  the  property  to  the  company  subject  to  the 
plaintiff's  lease.  The  company  proceeded  with  the 
construction  of  their  railway  in  pursuance  of  its 
statutory  powers,  and  in  the  course  of  such  construc- 
tion it  to  some  extent  injured  the  structure  of  the 
plaintiff's  premises,  but,  as  was  admitted,  without 
negligence  on  the  company's  part.  The  plaintiff 
claimed  to  be  entitled  to  damages  for  such  injury  on 
the  ground  that  the  company,  by  taking  an  assign- 
ment of  the  reversion,  had  rendered  itself  liable 
under  the  covenant  for  quiet  enjovment. 

The  second  action  was  brought  by  the  company 
against  Anderson  for  rent  due  under  his  lease,  and 


in  this  action  the  defendant  set  np  the  covenant  for 
quiet  enjoyment  as  a  defence,  and  counter-claiaied 
for  damages  for  its  breach. 

Witt,  Q,C\,  and  A.  Statham,  for  the  plaintiff 
Anderson. — The  defendants  ard  bound  by  the  oore- 
nant  for  quiet  enjoyment,  and  have  broken  it,  and 
are  answerable  in  damages.  The  case  is  not  one  <A 
compensation  under  the  Lands  Glauses  Act,  1845. 
The  plaintiff  is  not  claiming  against  the  defendante 
as  tort  feasors,  but  as  being  bound  by  contract  Tbe 
plaintiff  may  have  no  remedy  under  the  Lands  Gbuuei 
Act,  1845,  or  the  Bailway  Glauses  Act,  1845,  but  the 
defendants  are  estopped  from  denying  their  liabilxly 
under  the  covenant :  Grosvenor  Hotel  Co.  v.  JJamiZtos, 
42  W.  B.  626,  [1894]  2  a  B.  836.  At  any  zile 
Anderson  may  set  off  the  damage  done,  as  against 
the  rent  demanded  in  the  seoond  action. 

They  also  cited  In  re  East  London  Bailway  Co.,  38 
W.  B.  312,  24  Q.  B.  D.  507;  Bicket  y.  DirediJTS  of 
Metropolitan  Bailway  Co , '  15  W.  B.  937,  L.  B.  2 
H.  L.  175. 

EvCf  Q.C,  Macnaghten,  and  L.  A.  Sampson,  for  the 
defendant  company. — ^The  remedy  of  the  plaintiff,  if 
any,  is  the  statutory  one  under  the  Lai^  GUasee 
Act,  1845,  8.  68,  or  the  Bailways  Glauses  Act,  lS4d, 
s.  6:  Clark  v.  School  Board  for  London,  22  W.  E. 
354,  L.  B.  9  Gh.  App.  120;  Kirby  v.  School  Board  for 
Harrogate,  [1896]  1  Gh.  437, 44  W.  B.  Dig.  144 ;  Baibi 
V.  De  Crespigny,  17  W.  B.  494,  L.  B.  4  Q.  B.  ISO. 
The  defendants  are  acting  under  their  statutory 
powers,  and  have  shown  no  negligence,  and  hare 
power  to  do  all  necessary  things:  Harrison  t. 
Southwark  and  Vauxhall  WaJtefr  Co.,  [1891]  2  Ql 
409,  39  W.  B.  Dig.  140.  The  defendants  an 
under  no  implied  covenant  to  give  support  to  the 
plaintiff's  premises:  Colebeck  v.  Oiralers  Co.,  21 
W.  B.  577,  1  Q.  B.  D.  234 ;  PoppUweU  v.  Bodkim- 
son,  17  W.  B.  806,  L.  B.  4  Ex.  248.  Moreover, 
the  covenant  was  not  intended  to  cover  a  oaet 
such  as  the  present,  and  the  action  of  the  railway 
company  in  acquiring  the  land  under  thor  spedal 
Act  was  not  foreseen  or  contemplated  by  the  partieaaK 
the  date  of  the  lease :  Harrison,  Ainslie  A  Co.  v.  Lcri 
Muncaster,  40  W.  B.  102,  [1891]  2  Q.  B.  680 ;  Spur^ 
ling  V.  Bantoft,  40  W.  B.  157,  [1891]  2  a  B.  9M. 
Again,  if  the  covenant  was  intended  to  apply  to  the 
present  case  it  would  be  in  derogation  of  the  defaa- 
dants'  statutory  duties,  and  void:  Ayr  Harhom 
Trustees  v.  Oswald,  8  App.  Gas.  623.  32  W.  B-  Bir. 
112. 

They  also  cited  Jenkins  v.  Jackson,  37  W.  B.  253, 
40  Gh.  D.  71 ;  Sanderson  v.  Mayor,  ic,  of  Berwick' 
upon-Tweed,  33  W.  B.  67,  13  Q.  B.  D.  647. 

Car.  adv.  valL 

Mar.  24.— BYRifE,  J.  (after  stating  the  facts).— Tkl 
plaintiff  does  not  dispute  that  but  for  the  oo.  _ 
for  quiet  enjoyment  he  would  not  be  entitled  to 
for  damages  in  respect  of  the  injury,  but  would  I* 
relegated  to  such  remedy  as  he  might  have 
section  6  of  the  Bailway  Glauses  Act»  1845,  wad. 
section  68  of  the  Lands  Glauses  Act,  1845 ;  but  k» 
says  that  the  company,  having  neglected  to  aoqint 
his  interest  in  the  property,  and  having  pat 
selves  into  the  position  of  assignees  of  the 
are  liable  by  reason  of  the  existence  of  the 
Had  the  plaintiff*s  land  been  required  for  the 
construction  of  the  railvray,  the  question  would 
have  arisen,  because  the  railway  oompany  could 
have  constructed  their  works  without  aoqairiBg 

glaintiff's  interest  in  the  property.    The  laud  in  «i 
e  had  an  interest  is,  however,  land  which  the  o 
pany  was  entitled  to  take  compuUorily,  and,  ^tVwrf^ 
they  have  acquired  the  revenoon  by  agreement,  I  It 
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not  think  that  any  distinction  oan  be  drawn  on  this 
ground,  having  regard  to  the  authorities  bearing  on 
tiie  matter.  The  precise  point  that  I  have  to  deter- 
mine is,  so  far  as  I  am  aware,  new,  but  there  are 
authorities  which  it  is  necessary  to  consider  in  order 
to  ttirive  at  a  proper  conclusion. 

In  the  case  of  Kirby  v.  School  Board  for  Harrogate 
it  was  held,  by  the  Court  of  Appeal  affirming  the 
dedflion  of  North,  J.,  that  when  a  School  Board 
acquires  land,  whether  by  ag^reement  or  compulsion, 
for  the  purposes  of  the  Elementary  Education  Act, 
1870,  and  purchases  vrith  notice  of  a  restrictive  covenant 
to  which  the  land  is  subject  in  the  hands  of  the  vendor, 
the  covenantee  cannot  maintain  an  action  against  the 
School  Board  for  breach  of  such  covenant,  and  his 
only  remedy  is  compensation  under  section  68  of  the 
Lands  Clauses  Consolidation  Act,  1845.    In  that  case 
the  vendor  to  the  board  of  a  plot  of  land  had  previ- 
ously covenanted,  on  the  conveyance  of  an  adjoining 
plot,  that  no  buildings  (except  bay  windows  and 
porches)  should  without  consent  be  erected  within 
thirty  feet  of  the  northern  boundary,  and  that  no 
noisome  or  offensive  trade  or  calling  should  be  carried 
on  cxn  the  plot  of  land  afterwards  conveyed  to  the 
School  Board.    The  principle  apolied  in  that  case  was 
that  the  remedy  whidi  might  omerwise  have  existed 
against  the  School  Board  in  respect  of  breach  of 
covenant  was  destroyed  by  reason  of    the   statute 
authorizing  the  construction  of  the  works,  and  Kay, 
L.J.,  says:  '* Therefore  it  seems  to  me  that,  even 
if  tins  were    a    railway  company  and   they    were 
executing    works    which    would    injuriously    affect 
another  landowner,   section  68   would    apply,    and 
that  other  landowner  would  not  be  entitled  to  obtain 
an  injunction,  but  would  be  bound   to   apply   for 
oompensation  under  this  section  68."     The  aecision 
in  ^lis    case   is    in    accordance    with    the   decision 
in  Clarke  y.  School  Board  for  London,  applying  the 
principle  which  had  previously  been  applied  in  the 
ease  of  an  easement,  to  the  case  of  a  right  created  by 
restrictive  covenant.      In  the  case  of  Baily  v.   De 
Cretpigny  it  was  determined  that  where  the  defendant, 
who  had  demised  certain  premises  to  the  plaintiff  for 
a  long  term  of  years,  and  had  covenanted  with  the 
plaintifr  that  neither  he  the  defendant,  nor  his  heirs 
nor  bis  assigns,  should  build  on  certain  adjoining 
ppemiaes  belonging  to  him,  except  as  therein  par- 
ticularly mentioned,  and  where  subsequently  to  the 
lease  a  railway   company    had    acquired  from  the 
defendant  this  adjoimng  land  under  powers  given 
tfaem  by  Act  of  Parliament,  the  assignment  from  the 
defeadLuit  to  the  railway  company  being  in  compie- 
lioa  of  the  compulsory  purchase;    and  where  the 
Dompany  had  subsequently  built  the  erections  com- 
plained of  which  were  reasonably  required  for  the 
pfurpoaes  of  their  undertaking,  the  defendant  was 
iliscbarged  from  his  covenant  by  the  subsequent  Act 
if  Parliament  which  compelled  him  to  assign  to  the 
lailway  company,  and  so  put  it  out  of  his  power  to 
jmf orm  the  covenant ;  and  Lord  Hannen  (then  Mr. 
Fiistice   Hannen),    in  delivering    the   judgment   of 
ibe   court,  says:    "The  defen£mt   when   he  con- 
tacted,  used  the  general  word  'assigns,'  knowing 
iaat  it   had  a  definite  meaning,   and  he  was  able 
o  foresee  and  guard  against  the  liabilities  which 
B^^ht  arise  from  his  contract  so  interpreted.    The 
^Bg^Bolature,  by  compelling  him  to  part  with  his  land 
9  m  railway  company,  whom  he  could  not  bind  by 
ay  stipulation,  as  he  could  an  assignee  chosen  by 
tmaeif ,  has  created  a  new  kind  of  assign,  such  as 
raa  not  in  the  contemplation  of  the  parties  when  the 
pntract  Was  entered  into.    To  hold  the  defendant 
Mponaible  for  the  acts  of  such  an  assignee  is  to  make 
B  esstirely  new  contract  for  the  parlies." 
In  each  of  th»  ^»i»e8  to  which  I  have  referred  the 


point  now  raised  is  not  precisely  involved,  because  what 
has  happened  is  not  that  the  covenantor  has  sold  to  the 
rsdlway  company  adjoining  land  in  respect  of  which 
he  has  entered  into  restrictive  covenants,  but  that  he 
has  sold  his  reversion  in  the  same  land  included  in 
the  lease  containing  the  covenant  for  quiet  enjoy- 
ment ;  and  a  distinction  is  also  pointed  out  in  that, 
in  the  present  case,  the  lease  was  granted  to  the 
plaintiff  and  the  assi^ment  to  the  company  was 
executed  after  the  passmg  of  the  Act  under  which  the 
company  has  done  the  acts  complained  of.  In  my 
judgment,  if  the  lease  had  been  granted  to  the  plaintiff 
prior  to  the  passing  of  the  Act  the  principle  of  the  cases 
to  which  I  have  referred  would  have  been  clearly 
applicable  to  the  present  case,  althoufi^h  the  assignment 
had  been  made  subsequently  to  that  date,  but  I  have  to 
consider  the  other  question — viz.,  What  is  the  effect 
of  a  covenant  for  quiet  enjoyment  contained  in  a  lease 
granted  after  the  passing  of  an  Act  of  Parliament 
authorizing,  but  not  requiring,  the  taking  of  the  land 
demised  ?  Lessor  and  lessee  must  both  be  deemed  to 
know  when  they  enter  into  the  contract  that  the  land 
may  or  may  not  be  taken  by  the  railway  company  and 
that  tiie  interest  of  either  of  them  may  be  so  taken  with- 
out the  interest  of  the  other  being  also  acquired.  Lessor 
and  lessee  also  know  that  their  respective  interests 
may  be  injuriously  affected  by  the  railway  company 
in  carrying  out  its  statutory  obligations  and  acting 
strictly  within  its  statutory  powers,  and  both  parties 
know  that,  should  their  or  either  of  their  interests  be 
injuriously  affected,  there  are  statutory  provisions 
providing  for  compensation  being  paid.  First,  as 
between  lessor  and  lessee,  What  is  the  true  meaning 
of  a  covenant  for  qidet  enjoyment  in  the  terms  of  the 
covenant  in  the  present  case  ?  Under  such  circum- 
stances, do  the  parties  mean  and  intend  that  the 
lessor  is  to  be  liable  in  the  event  of  disturbance  by 
the  company  in  the  legitimate  exercise  of  its  Parlia- 
mentary powers,  or  do  they  mean  that,  subject  to 
such  exercise  of  the  statutory  power,  the  covenant  is 
to  apply  P  I  think  that  the  true  intent  and  meaning 
of  the  covenant  is  that  the  covenantor  will  be  answer- 
able for  his  own  acts  and  for  the  acts  of  his  assignees, 
but  not  that  he  will  be  answerable  for  the  acts  of  the 
railway  company  in  the  exercise  of  its  statutory 
powers,  the  company  not  beiuff  in  the  true  sense  his 
voluntary  assignee  at  all,  although  he  conveys  to 
the  company,  and  the  company  is  not  put  to  the 
actual  exercise  of  its  compulsory  power.  If,  then, 
the  lessor  would  not  be  liable,  how  can  his  assignee, 
the  railway  company,  be  liable  in  the  absence  of  a 
fresh  bargain  on  its  part  to  be  liable  P  It  is  reason- 
ably clear  that  the  company  cannot  be  liable. 

But,  idthough  I  have  expressed  this  view  as  to  the 
liability  of  the  lessor,  it  is  not  in  my  judgment 
necessary  for  the  decision,  because  in  the  present  case 
it  is  not  the  lessor  but  the  railway  company  against 
whom  relief  is  sought,  and  I  am  of  opinion  that, 
even  if  the  plaintiff  was  entitled  to  sue  the  lessor 
upon  his  covenant,  he  is  not  entitled  to  sue  the 
railway  company,  the  lessor's  compulsory  assignee. 
I  think  that  a  railway  company  taking  lands  under 
statutory  powers,  and  constructing  works  within 
such  powers  without  negligence,  is  entitled  to  take  the 
interest  of  any  person  having  an  interest  in  land 
wi£hout  incurring  liability  in  respect  of  any' existing 
covenant  entered  into  by  the  owner,  whose  interest 
the  company  acquires,  so  far  as  the  enforcement  of 
such  covenant  would  impose  a  burden  upon  the  com- 
pany in  derogation  of  its  statutory  rights  and 
obligations.  It  is  not  necessary  to  say  or  decide  that 
the  covenant  is  gone  for  aU  purposes.  Nor  is  it 
necessary  to  consider  how  far  the  acts  done  by  the 
railway  company,  if  amounting  to  a  destruction  of 
the  subject-matter  of  the  lease,  might  or  might  liot 
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trnth,  as  before  pointed  out,  it  was  not  accepted  in 
any  sense  as  a  satisfactory  account  until  at  the  earliest 
during  the  argument  of  the  appeal  motion,  so  that  it 
would  be  impossible  to  give  a  direction  on  the  new 
alternative.  To  the  present  time  there  has  been  no 
settled  account.  There  is  no  evidence  that  the  law 
of  Mexico  is  in  any  material  respect  different  from 
our  own;  so  that  if  the  suit  had  been  prosecuted 
there,  it  would  have  been  impossible  to  get  an  order 
for  the  payment  of  the  bahmce  before  the  13th  of 
November,  1897.  This  shows  that  there  can  properly 
be  no  question  as  to  an  earlier  conversion.  £idepen- 
dently  of  the  cases  cited  as  to  conversion  into  English 
money  of  foreign  currency,  not  only  was  the  order  of 
Kekewich,  J.,  which  is  appealed  against,  quite  right, 
but  no  order  on  the  substituted  alt^ative  could  now 
properly  be  made,  and  the  only  order  ought  to  be 
that  the  appeal  be  dismissed  with  costs. 

Yauohan  Williams,  L.J.-^The  only  question 
argued  before  us  in  this  case  has  been  as  to  what  is 
the  proper  mode  of  taking  the  account  ordered  in  an 
action  brought  in  this  country  by  a  creditor  to  have 
an  account  taken  of  money  payable  abroad  by  the 
defendant  in  foreign  currency — whether  such  account 
should  be  taken  on  the  relative  values  of  ttie  IhigUsh 
.  and  foreign  currencies  as  of  the  date  of  taking  the 
account,  or  as  of  the  dates  when  the  debts  became 
payable,  or  as  of  some  other  and  what  date  or  dates  f 
It  was  not  questioned  on  either  side  but  that  the 
total  debt  ordered  to  be  paid  after  taking  the  account 
must  be  expressed  in  English  currency,  and  that  the 
amount  in  English  currency  must  be  arrived  at  by 
taking  the  real  value  in  English  currency  of  the 
foreign  currency  at  the  place  where  payable  as  a 
purchasable  commodity — i,e.,  in  practice,  according 
to  the  rate  of  exchange  existing  at  the  particular 
time  between  the  currencies.  The  only  question  has 
been  as  to  what  that  particular  time  was. 

Now,  I  will  first  consider  the  question  irrespective  of 
the  form  of  action.  It  seems  clear  that,  in  an  action  in 
whatever  form  in  the  English  court  for  the  recovery 
of  a  debt  payable  in  foreign  currency,  the  amount  of 
the  English  judgment  or  order  must  be  expressed  in 
English  currency,  and  that,  unless  the  relative  values 
of  the  respective  currencies  are  fixed  by  statute  or 
some  authority  binding  the  English  courts,  or  by  the 
agreement  of  the  litigants,  the  amount  of  the  English 

J'udgment  or  order  must  be  based  on  the  quantity  of 
Snglish  sterling  which  one  would  have  to  pay  here 
to  obtain  in  the  market  the  amount  of  tne  debt 
payable  in  foreign  currency  delivered  at  the  appointed 
place  of  payment — t.e.,  the  amount  payable  according 
to  the  rate  of  exchange.  8coU  v.  Sevan  is  an 
authority  for  this  mode  of  computation.  Also  this 
mode  of  computation  is  in  accordance  with  the  rule 
applied  on  the  dishonour  of  a  bill  of  exchange  payable 
in  foreign  currency  in  a  foreign  country :  Suae  v.  Pompe. 
It  seems  plain  that  this  mode  of  computing  the 
value  of  foreign  currency  in  English  sterling  and  the 
converting  the  one  currency  into  the  other  is  based 
upon  damages  for  the  breach  of  contract  to  deliver 
the  commodity  bargained  for  at  the  appointed  time 
and  place,  and,  if  this  is  so,  it  follows  that  the  date 
as  of  whidi  that  value  must  be  ascertained  is  the  date 
of  the  breach,  and  not  the  date  of  the  judgment. 
Now,  if  this  is  the  general  rule  in  an  action  for  the 
recovery  in  English  courts  of  sums  payable  abroad  in 
foreign  currency,  I  see  no  reason  why  a  different  rule 
shouM  be  ai>plied  in  a  case  where  the  form  of  action 
is,  as  it  is  in  this  case,  an  action  for  an  account. 
Suppose  the  account  had  been  an  account  of  the 
number  of  bushels  of  maize  which  the  defendant  had 
received  in  Mexico  on  accoimt  of  the  plaintiff,  the 
amount  payable  by  the   defendant   to  the  plaintiff 


would  have  to  be  fixed  according  to  the  value  of  Che 
maize  at  the  date  when  the  defendant  ought  to  have 
accounted  for  the  maize  in  question  accorcUng  to  the 
course  of  business  between  himself  and  his  principal; 
and  it  seems  to  me  that  the  Mexican  dollar  sbooM  be 
accounted  for  on  the  same  footing.  It  may  be  that 
in  the  present  case  it  might  have  been  troublesome  to 
ascertain  the  dates  at  which  the  various  sums  payable 
as  commission  in  dollars  became  payable,  but  this 
would  not  in  my  judgment  have  been  a  sufficient 
reason  for  fixing  liie  amount  of  the  result  of  the 
account  in  English  sterling  according  to  the  value  of 
the  dollars  at  the  date  of  the  completion  of  the  taking 
of  the  account.  This  difficulty,  however,  does  not 
arise  in  the  present  case,  because  the  plaintiff  ii 
willing  that  the  value  shaU  be  taken  of  the  dollar  ai 
of  the  31st  of  August,  1896,  the  date  aa  of  whkh 
the  defendants  in  fact  rendered  their  account,  in- 
cluding all  the  sums  now  claimed  by  the  plahiti£ 
[His  lordship  discussed  the  cases  of  Ctuh  v.  Kenuion 
and  Cockerell  v.  Barber,  and  Sedgwick  on  Damages 
(4th  ed.  270)  and  Story's  Conflict  of  Xaws,  s.  309,  and 
continued :]  With  regard  to  this  case  I  would  obserfs 
that,  although  the  case  is  a  strong  authority  for 
treating  the  value  of  the  foreign  ourrenoy  in  English 
currency  as  a  question  of  damages — the  dedaration 
of  the  plaintiff  and  the  judgment  of  the  court  both  so 
treating  it — I  am  not  sure  that  the  allowance  of  the 
interest  as  from  the  date  of  the  original  debt  down  to 
the  date  of  the  payment  into  court  in  the  Bn^iih 
action  is  quite  consistent  with  this  view ;  but^  be  this 
how  it  may,  there  can  be  no  doubt  but  that  ^  oout 
took  as  the  measure  of  value  160  pounds  Jamaiea  to 
100  pounds  English  sterling,  and,  if  this  is  so,  I 
think  it  follows  that  the  date  for  the  applicatioa  of 
the  rate  should  have  been  the  date  of  the  Jamaica 
judgment,  when  the  obligation  sued  on  arose,  and 
not  the  date  of  the  English  judgment 

I  think  that  the  order  of  Kekewich,  J.»  ought  to  he 
amended  by  declaring  that  the  plaintiff  is  entitled  to 
have  the  amount  of  Mexican  dollars  found  to  be  dss 
by  the  account  of  the  31st  of  August,  1896,  converted 
into  English  money  sterling  at  the  rate  of  exchangs 
prevailing  between  the  said  currencies  on  that  day. 
It  seems  to  me  that  to  hold  otherwise  would  make 
the  plaintiff's  remedy  for  the  recovery  of  what  is  dae 
to  mm  differ  according  to  the  form  of  procedure,  and 
according  as  he  brings  his  action  in  the  Queen's 
Bench  Division  or  in  the  Chancery  Division. 

Appeai  diamisied. 

Solicitors,  Angove  &  Bromwich ;  Jaqau  ^  Gb.,  for 
Samuel  Wright  &  Co,,  Bradford. 


MaxvhlS. 


From  Chan.  Div. 

(Lindl^,  M.B.,  and  Eigby  and  | 

Vaughan  Williams,  L.JJ.) 

In  re  HUGUES. 
Brandon  v.  Hughes,  (o.) 

Married  woman — Protection  order — Power  to  cvhtract 
debts — Appointment — Liability  of  appointed  fund  for 
debts— Married  Women's  Property  Act,  1882  (45  * 
46  Vid.  c.  75).  «.  4— Married  Women* s  Property  Ad^ 
1893  (56  A  57  Vict.  c.  63),  «.  1  (o),  (6),  (c)— Matri- 
monial Causes  Act,  1857  (20  rf;  21  Vict.  c.  85),  «,  21, 
25,  26. 

A  married  woman  who  Jias  obtained  a  prote(^ion  order 
under  the  Matrimonial    Causes  Act,    1857,   is    to  he 

(a.)  lieported  by  U,  C.  Mackenzie,  Esq.*  Bacrister- 
at-Liaw. 
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regarded  aa,  for  the  purpose  of  contracting,  a  feme  sole. 
Consequently,  funds  appointed  hy  her  by  a  will  exercising 
a  general  power  of  appointment  will  become  liable  for  a 
ddt  contracted  by  her  after  the  protection  order,  but 
he/ore  the  creation  of  the  power  of  appointment,  and 
before  the  passing  of  the  Married  Women's  Property 
Ad.  1882, 
Judgment  o/Kekewioh,  J.,  ante,  p.  220,  affirmed. 

Appeal  from  a  deciaioii  of  Kekewioh,  J.  {ante,  p. 
220),  where  the  facts  are  sufficiently  stated. 

Swinfen  Eady,  Q,C.,  and  Joseph  Tanner,  for  Mrs. 
Walker's  executor,  who  appealed,  referred  to  section 
1,  snb-seotions  2  and  4,  and  section  4  of  the  Married 
Women's  Property  Act,  1882 ;  In  re  Roper,  Roper  v. 
Donoaster,  36  W.  R  750,  39  Ch.  D.  482;  sections  21, 
25,  and  26  of  the  Matrimonial  Causes  Act,  1857 ; 
section  1,  (a),  (6),  and  (c)  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Vict.  c.  63) ;  Cooke  v. 
Fuller,  26  Beav.  99 ;  Waite  v.  Morland,  36  W.  R.  484, 
38Ch.  D.  135;  and  Eill  v.  Cooper.  41  W.  R.  500, 
[1893]  2  a  B.  85. 

Warrington,  Q.C.,  and  A,  Dauney,  for  Mr.  Stogdon, 
were  not  called  upon. 

LzNDLST,  M.R — I  think  the  judgment  of  the 
learned  judge  in  the  court  below,  or  the  order  he 
has  made,  is  quite  correct.  The  order  declares  that 
the  court  is  ol  opinion  that  the  fund  appointed  by 
the  will  of  Agnes  Ann  Walker  otherwise  Hughes,  is 
assets  for  payment  of  the  debts  of  the  said  testa- 
trix, including  the  amount  (if  any)  due  under  the 
indeoture  of  the  6th  of  March,  1880.  It  appears 
to  me  that  the  learned  judge  was  perfectly  right 
there,  because  when  you  bear  in  mind  that  Mrs. 
Walker  had  on  the  9th  of  February,  1880,  obtained 
a  protectiou  order,  and  was  therefore,  under  the 
provisions  of  sections  21,  25,  and  26  of  the  Matri- 
monial Causes  Act,  1857,  in  the  position,  as  from 
that  date,  of  a  feme  sole,  capable  of  contracting  debts 
and  obligations,  it  is  plain  that  this  case  is  tidien 
quite  out  of  the  principle  applied  by  Kay,  L.  J.,  in 
In  re  Roper,  Roper  ▼.  Donoaster,  The  ratio  decidendi  of 
that  case  was  that  a  marzied  woman  had  not ''  debts  " 
in  any  accurate  sense  of  that  expression.  We  start, 
then,  with  the  fact,  that  this  lady  was  in  a  position 
of  A  feme  sole  for  the  piurpose  of  contracting  debts. 
It  is  plain  that  she  did  contract  debts.  [His 
lordship  read  section  4  of  the  Married  Women's 
Property  Act,  1882,  and  proceeded :]  If  she  has 
debts  and  liabilities  wheli  she  makes  her  appointment, 
why  should  not  section  4  apply  to  the' case?  It 
would,  I  think,  be  putting  far  too  narrow  a  con- 
stroction  on  this  section  were  we  to  adopt  Mr. 
Swinfen  Eady's  suggestion,  and  to  say  that  its  pro- 
visions do  not  apply  to  debts  and  liabilities  which  the 
married  woman  already  had,  when  the  Act  came  into 
operation,  although,  at  the  same  time,  those  pro- 
visiona  make  the  fund  over  which  she  has  a  general 
power  of  appointment  liable  for  her  debts  in  general. 
That  would  be  far  too  narrow  a  construction  to  put 
on  the  Act  of  1882. 

BiGBY  and  Yauqhan  Williahs,  L. JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  O,  H,  A  8,  Brandon;  J,  C,  Stogdon, 


From  Chan.  Div.  ^ 

(Lindley,  M.R.,  and  Rigby  and  >         March  10,  11. 
Yaughan  Williams,  L.JJ.)     ) 

In  re  PlEEOY. 
Whitwham  V,  PiBROY,  (a.) 

Will— Charitable  gift — Administration  of  estate — Mixed 
fund — Pure  and  impure  personalty  —  Discretion  of 
trustees — Mortmain — 9  Oeo,  2,  c.  36. 

P.  by  his  will  directed  his  trustees  to  apply  one-  tenth 
of  his  estate  over  and  above  £110,000  **  to  such  charitable 
institutions  and  objects  as  my  trustees  may  determine," 

Held  {affirming  North,  J.),  that  the  gift  extended  not 
only  to  the  pure  personal  estate,  but  also  to  the  impure 
personal  estate  and  to  the  proceeds  of  sale  of  the  real 
estate, 

Lewis  V,  Allenby,  18  W,  R,  1127,  L,  R.  10  Eg, 
668,  approved. 

The  principle  on  which  such  gifts  are  construed  by  the 
court  is  correctly  stated  in  Mayor  and  Aldermen  of 
Faversham  v,  Ryder,  2  W,  R,  573,  5  De  G,  M,  &  Q, 
350 ;  University  of  London  v.  Yarrow,  5  W,  R,  543. 
I  DeQ,&  J,  72 ;  and  Carter  v.  Green,  5  W,  R.  856, 
3  JT.  <fc  «/.  591. 

Appeal  of  the  defendants  from  a  decision  of  North, 
J. 

By  his  will,  dated  the  5th  ef  December,  1883, 
Benjamin  Piercy,  the  testator,  directed  his  trustees 
to  apply  one-tenth  of  his  estate  over  and  above 
£110,000  *'  to  such  charitable  institutions  and  objects 
as  my  trustees  may  determine." 

The  testator  died  on  the  24th  of  March,  1888,  and 
left  considerable  real  estate  and  impure  personalty. 

In  an  action  commenced  by  the  trustees  of  his  will 
the  usual  administration  decree  was  made  on  the 
21st  of  January,  1889.  The  estate  had  been  partly 
realized  and  the  trustees  had  funds  in  hand  available 
for  distribution  under  the  above  charitable  gift. 

On  the  14th  of  December,  1896,  the  plaintiffs  took 
out  a  summons  in  the  action  to  have  it  determined 
what  was  the  Attomey-(}eneral*s  interest  under  the 
above  bequest  in  (1)  the  corpus  of  the  testator's 
estate;  and  (2)  the  income  accrued  thereon  and 
thereafter  to  accrue. 

On  the  27th  of  November,  1896,  the  Attomey- 
Gbneral  took  out  a  summons  asking  that  no  further 
payment  be  made  under  the  order  on  further  con- 
sideration of  the  15th  of  January,  1896,  out  of  the 
income  of  the  estate  of  certain  quarterly  sums  therein 
mentioned,  except  upon  certain  stated  conditions. 

The  two  summonses  came  on  together  for  hearing 
before  North,  J.,  who,  following  Lewis  v.  Allenby, 
18  W.  R.  1127,  L.  R.  10  Bq.  668,  held  that  the 
charitable  bequest  applied  not  only  to  pure  personalty 
but  also  to  impure  personalty  and  proceeds  of  realty ; 
that  the  power  of  selection  or  determination  could 
not  be  properly  exercised  except  in  favour  of  such 
charitable  institutions  as  were  at  the  testator's  death 
empowered  by  law  to  hold  real  estate  or  impure 
personalty,  notwithstanding  the  statute  9  Geo.  2,  o. 

The  defendants^  who  were  beneficiaries  under  the 
will,  appealed. 

Swinfen  Eady,  Q,C.,  and  Badcock,  for  the  appel- 
lants.— North,  J.,  really  followed  Lewis  v.  Allenby • 
The  distinction  is  that  in  the  will  a  direction 
to  marshal  must  be  found,  and  the  court  never 
will  marshal  in  the  case  of  charities.  In  con- 
struing the  will  any  question  of  pure  or  impure 
personalty   must  be  ignored.      Here    there   is   no 

(a.)  Reported  by  W.  Buallokosb  Goddaild,  Esq., 
Barrister-at-Law. 
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indication  in  any  shape  or  form  in  the  will  that  any 
particular  part  of  the  estate  is  to  go  to  charities,  and 
it  is  quite  clear  that  merely  giving  to  the  trustees  a 
discretion  does  not  get  rid  of  the  Mortmain  Acts. 

The  following  cases  were  referred  to  :  In  re  Clark, 
Htiaband  v.  Martin,  33  W.  R.  616 ;  Baker  v.  Button,  1 
Keen  224 ;  Johnston  y.  Swann,  3  Madd.  467 ;  Paice  v. 
Archhiahop  of  Canterbury,  14  Ves.  364  ;  In  re  Arnold, 
jRavenscro/t  v.  Workman,  36  W.  R.  424,  37  Oh.  D. 
637  ;  Nightingale  v.  Qoulhum,  6  Hare  484 ;  In  re  Ovey, 
Broadhent  v.  Barrow,  34  W.  R.  100,  31  Oh.  D.  113; 
Attomey-Oeneral  v.  Utewart,  2  Mer.  143;  Whicker  ▼. 
ffume,  6  W.  R.  813,  7  H.  L.  Gas.  124. 

Sir  Richard  WeUter,  A.G.,  and  Ingle  Joyce,  for  the 
Attorney-General. — In  Johnston  ▼.  StDann  the  main 
contention  was,  was  there  a  charitable  bequest  or 
not  ?  This  is  in  efifect  a  gift  of  one-tentii  to  such 
charitable  institutions  as  can  take ;  from  1846  down 
to  the  present  time  there  is  no  authority  to  con- 
travene the  law  as  we  maintain  it  to  be.  There 
is  no  ground  for  overruling  Lewis  v.  Allenhy,  and 
unless  the  court  does  overrule  it,  it  would  be  a  bad 
precedent  to  upset  a  practice  so  long  established. 

They  referred  to  Orimmett  v.  Grimmett,  Amb.  210, 
and  Carter  v.  Qreen,  6  W.  R.  866,  3  K.  &  J.  691. 

Cozena-Hardy^  Q.C.,  and  Frederic  Thompson,  for 
the  trustees. 


Eady,  Q,C.,  replied. 


Cur,  adv,  vidt. 


March  11.— Linblby,  M.R.— This  is  an  appeal  from 
the  decision  of  North,  J.,  by  which  he  dedared  that 
the  gift  in  the  will  of  one-tenth  of  tiie  testator's 
estate  over  and  above  £110,000  to  such  charitable 
institutions  and  objects  as  his  trustees  might  deter- 
mine, applied  and  extended  not  only  to  the  pure 
personal  estate,  but  also  to  the  impure  personal  estate 
and  the  proceeds  of  sale  of  the  real  estate  of  the 
testator.  The  appeal  asks  that  that  may  be 
reversed  and  that  it  may  be  dedajred  that  the 
gift  in  the  will  applies,  and  extends  only  to  the  pure 
personal  estate.  That  was  the  main  controversy. 
The  real  question  is  dear  enough— namely,  whether 
this  court  is  prepared  to  overrule  the  decision  of 
Stuart,  V.C.,  in  the  case  of  Lewis  v.  Allenhy.  I  will 
read  the  passage  in  the  will.  The  testator  directs  all 
his  property,  real  and  personal,  to  be  converted  into 
money,  and  then  he  directs  his  trustees  to  hold  the 
moneys  to  arise  from  such  conversion  upon  trust 
thereout  in  the  first  place  to  pay  the  expenses  inci- 
dental to  the  execution  of  the  preceding  trust,  and 
his  funeral  and  testamentary  expenses,  and  to  apply 
one-tenth  of  his  estate  over  and  above  £110,000  to 
such  charitable  institutions  and  objects  as  his  trustees 
may  determine,  and  at  such  time  or  times  and  in  such 
manner  as  they  may  think  fit,  and  to  stand  possessed 
of  his  residuary  real  and  personal  estate  until  conver- 
sion, and  the  surplus  of  the  said  moneys  and  all  his 
estate  after  conversion  thereof  upon  certain  trusts. 
Now,  what  is  the  true  test  to  apply  to  a  disposition  of 
that  kind  P  It  is  said  to  infnnge  an  Act  which  is 
commonly  called  the  *<  Mortmain  Act,"  but  which  is 
more  properly  described  as  the  '*  Charitable  Uses 
Act,"  of  9  Geo.  2,  c.  36,  to  which  I  will  refer  shortiy. 
,  We  all  know  that  that  Act  of  Parliament  affected  the 
power  of  disposition,  and  was  contrasted  with  the 
older  Mortmain  Acts  which  applied  rather  to  the 
power  to  take  and  to  hold  land.  The  important 
sections  in  the  Charitable  Uses  Act  are  the  1st  and 
3rd.  Section  1,  which  I  will  read  shortiy,  says  that 
no  lands  nor  any  sum  of  money  to  be  laid  out  in 
the  purchase  of  lands  shall  be  given  or  granted  "  in 
trust  or  for  the  benefit  of  any  charitable  uses  what- 
soever "  unless  it  is  by  deed  enrolled.    Then  section  3 


says  that  all  gifts  and  so  on,  and  araointments  wluch 
are  contrary  to  that  section  shall  be  absolutdy  and 
to  aU  intents  and  purposes  null  and  void.  Tba 
section  4  introduces  some  exceptions.  I  have  not  got 
that  section  before  me,  bat  I  think  I  am  right  when  I 
say  it  excepts  the  two  principal  universities,  and  Bton, 
Winchester,  and  Weiitminster,  and  the  oollegos  at  the 
universities.  Since  the  9  (}eo.  2,  c.  36,  there  have  faeoa 
a  great  number  of  Acts  of  Parliament  extending  the 
exemptions.  When  the  testator  in  the  present  caie 
made  tiiis  will  there  were  a  great  many  oharities 
which  were  exempted  from  the  operatian  of  thii 
statute  of  9  Geo.  2. 

Now,  without  going  into  the  cases  at  preMot, 
and  without  considering  the  question  of  autbonty, 
I  will  state  my  own  view  of  what  I  think  is 
the  true  prindple  to  be  applied  here.  I  can- 
not read  this  as  a  bequest  to  any  diaritaUe  in- 
stitution or  object  at  all  so  far  as  the  testator  de- 
nominated it  and  pointed  it  out.  It  is  like  a  power 
given  to  persons  to  appoint  a  fund.  They  can 
appoint  the  fund  according  to  the  will,  to  any  chantj 
or  any  charitable  institution  or  object  they  think  fit; 
and  until  that  power  is  exerdsed  one  oannot  aaj 
what  the  testator  has  done  and  what  he  baa  not  done. 
If  the  trustees  having  this  power,  appoint  toaaj 
institution,  then,  following  out  the  analo|^  to  whidi 
I  am  alluding,  you  read  that  into  the  wilL  If  the 
trustees  have  appointed  to  a  charity  which  oaoDOt 
take,  then  that  appointment  must  fail  so  far  as  the 
Act  I  have  referred  to  requires.  It  may  be  good  as 
to  personal  estate  and  bad  as  to  the  rest.  If,  oo  the 
other  hand,  they  appoint  to  some  charitable  inatita- 
tion  which  is  not  hit  by  the  statute,  then  read  that 
into  the  will  and  it  is  perfectly  good.  If  the  questian 
as  to  a  disposition  in  a  will  or  a  devise  or  beqaeat  to 
trustees  with  power  to  appoint  were  now  to  arise  for 
the  first  time  and  had  not  been  dedded  before,  I 
should  have  thought  on  principle  that  the  Charitahfe 
Uses  Act  did  not  hit  it.  I  think  you  must  see  the 
result  before  you  can  determine  that. 

Now,  if  we  look  at  the  authorities  I  think  that 
Lewis  V.  Allenhy  is  a  decision  which  goes  that  length 
and  says  that  that  is  right.  I  do  not  mjw 
quite  follow  the  reasoning  of  Stuart,  Y.G.,  ia 
Lewis  V.  Allenhy.  But  we  must  remember  that  that 
case  has  been  acted  upon,  and  has  been  oonsiderad 
right  from  the  time  when  it  was  pronounced  almoat 
until  now.  I  find  it  referred  to  without  any  coa- 
ment  in  the  standard  text-books  to  which  we  are 
accustomed  to  look.  It  is  dted  in  all  the  editions  of 
Lewin  on  Trusts  and  Jarman  on  Wills,  and  also  in 
Theobald  on  Wills.  Speaking  from  my  own  reodleo- 
tion  I  do  not  remember  that  Lewie  v.  AUenby  hai 
ever  been  seriously  contested.  It  has  presented 
difficulties,  and  that  to  my  mind  is  because  the  reaaoo- 
ing  of  the  Yice-Chancellor  is  open  to  some  oomment; 
but  it  has  certainly  been  acquiesced  in  and  fdlowei 
I  think  the  judgment  of  Pearson,  J.,  may  be  calkd 
in  aid  in  the  case  of  In  re  Ovey,  Broadbeni  v.  Barrotp^ji 
we  want  it,  and  also  that  of  North,  J.,  hiaiaelf,  in 
the  case  of  In  re  Seton  Smith,  Bright  Smith  v.  Thi 
Attomey-Oeneral  73  L.  T.  Rep.  732,  note,  to  which  •» 
were  referred.  But  even  a^art  from  those  authoritirt 
I  think  that  the  real  prindple  applicable  to  the  oaie 
is  that  upon  which  Lord  Hardwioke  proceeded  in  the 
case  of  Orimmett  v.  Orimmett,  upon  which  the  Coart 
of  Appeal  proceeded  in  the  case  of  TheMayiramJ 
Aldermen  of  Faversham  v.  Byder,  and  Wood,  V.CL,  ia 
Carter  v.  Oreen,  It  strikes  me  as  good  sense  asi 
good  law.  Now,  applying  that  prindple  to  the 
present  case,  I  come  to  the  condudon  that  there  is 
nothing  amiss  with  this  gift  to  the  trustees. 

Now,  it  is  said  that  this  view  is  opposed  to  two  oastt 
which  were  not  dted,  unfortunately,  belore  Stoart, 
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y.d,  when  he  decided  Leuns  ▼.  Allenhy — ^namely, 
Baker  ▼.  SuUan  and  Johnston  v.  Swann^  and  onquestion- 
tbly  if  yon  look  at  the  orders  then  made,  and  what 
was  done,  thoge  decisions  are  apparently  opposed  to  the 
Tiew  taken  by  Stuart,  V.G.  But  in  neither  of  those 
oases  was  the  precise  point  argued,  and  in  neither 
of  those  cases  does  it  appear  what  view  the  trustees 
took,  whether  they  claimed  the  legacy  and  the  right 
to  exercise  the  power,  or  not.  Of  course  it  is  quite 
possible  that  in  both  cases  they  may  not  have  claimed 
the  right  at  all,  but  left  the  court  to  deal  with  it. 
If  that  is  the  Ixue  view,  and  if  that  is  the  explana- 
tion, as  it  well  may  be,  then  they  are  not  opposed  to 
the  view  I  am  expressing.  If  they  are,  I  am  bound 
to  say  that  on  principle  I  think  the  decision  in  Lewie 
T.  AUetiby  is  right,  although,  as  I  said  before,  I  do 
not  quite  follow  the  reasoning  of  the  Vice- Chancellor 
izL  that  case,  because  he  seems  to  have  construed  the 
will  as  amounting  to  an  exclusion  of  those  institu- 
tions which  could  not  take  mixed  personalty  or  the 
proceeds  of  the  sale  of  realty.  I  do  not  think  that 
that  is  so.  I  look  upon  it  simply  as  an  ordinary 
power  of  appointment  which  may  be  properly  or 
improperly  exercised,  and  until  we  know  what  the 
trostees  do  in  the  exercise  of  their  power  we  cannot 
say  that  this  disposition  conferring  the  power  is 
bad. 

I  think,    therefore,   that   this    appeal    must    be 
dismissed  with  costs. 

JtlGBT,  L.  J. — I  am  of  the  same  opinion.    I  must 
say  that  I  very  much  prefer  to  treat  this  case  in  the 
fint  instance  as  one  of   principle  quite  apart  from 
authority.    I  will,  however,  say  a  few  words  about 
the  antiioritieB.     Whatever  may  have  becoi  the  idea 
of  BaktT  V.  SiiUon  and  Johnston  v.  8wann  at  the  time 
when  the  case  of  Lewis  v.  AUenhy  was  decided — the 
law  to  my  mind  was  clearly  laid  down  on  such  a 
principle  as  to  justify  the  order  that  was  made  in 
Lewis  V.   AUenby  quite  irrespective  of  any  reasons 
that  could  have  been  given  by  the  learned  Yice- 
ChanoelloT  or  any  criticism  that  has  been   passed 
upon  it  since.     I  think  for  my  purpose  I  need  only 
xeler  to  one  case.    It  is  a  case  I  mentioned  during 
the  argument,  which  was  decided  by  the  Court  of 
Appeal,  consisting  of  Lord   Cran worth,  L.C.,   and 
^night-Bmoe,  andTumer,  L.  J  J.  (  University  of  London 
V.  Yarrow,  6  W.  B.  643,  1  De  G.  &  J.  72) ;  it  sums 
up  sufficiently  the  result  of  previous  authority.    The 
CSourt  of  Appeal,   on   an  appeal  from   the  Master 
of  the  Bolls,  had  to  decide  as  to  the  validity  of  a 
bequest  contained  in  the  will  of  one  Thomas  Brown. 
The  gift  was  for  the  purpose   of  founding,  estab- 
hahing,  and  upholding  an  animal  sanitary  institution 
within  a  mile  of  either  Westminster,  Southwark,  or 
Dublin.     The  real  difficulty  was  that  it  pointed  to 
icnmding  and  establishing  an  institution  near  West- 
minster, Southwark,  or,  in  the  alternative,  Dublin. 
Kow,  I  am  perfectly  well  aware  that  Lord  Cran  worth, 
who  gave  uie  leading  judgment  on  that  occasion,  did 
ezprees  a  doubt  whether,  if  the  choice  had  not  been 
given  for  the  founding  of  an  institution  near  Dublin, 
ha  might  not  still  have  got  over  any  difficulty.     But 
that  was  not  the  matter  upon  which  the  case  was 
deckled.  It  was  decided  upon  this  point :  that  where 
objects  were  pointed  out,  some  of  which  were  illegal 
with  an  alternative  which  might  be  legal  and  would 
be  legal,  the  power  of  selection  given  to  the  trustees, 
which  might  include,  and  did,    I  suppose,  in  that 
case  indude,  the  legal  object^  was  quite  sufficient  to 
take  it  out  of  the  statute.     Very  well.     That  goes 
very    much    further    than    the    cases,     which    are 
namerons — only  one  or  two  of  which  were  cited  here 
— as  to  universities.      It  went  to  the  question  of 
whether  the  gift  was  valid,  it  being  for  certain  pur- 


poses, some  of  which  would  be  unlawful  and  others 
lawfid.  [His  lordship  read  from  the  judgments  of 
Lord  Cran  worth,  L.C.,  and  Knight-  Bruce,  L.J.,  and 
continued :] 

Now,  what  does  that  decision  involve  ?  It  seems 
to  me  to  involve  the  whole  question  raised  in  the  present 
case.  Down  to  that  time  me  principle  was  that  if  the 
testator  had  pointed  out  two  objects,  one  lawful  and 
the  other  unlawful,  the  power  of  the  trustees  to  select 
the  lawful  one,  rendered  the  charitable  bequest  good« 
Because  it  was  a  charitable  bequest  you  could  not 
say  that  the  charitable  bequest  was  void.  I  will  not 
say  anything  more  about  what  the  result  of  the 
trustees'  selection  here  may  be.  At  present  there  is 
a  power  to  the  trustees  to  select  objects  which  are 
perfectly  within  the  Act.  There  is  no  doubt  at  all 
about  the  testator's  intention  that  all  this  mixed  fund 
should  go  to  charities,  and  that  intention  can  have 
effect  perfectly  well  given  to  it  by  handing  over  the 
impure  personalty  to  any  one  or  more  of  the  ex^'mpted 
charities.  It  would  be  impossible  to  hold  after  that 
decision  {University  of  London  v.  Yarrow)  and  the 
broad  extent  of  the  reasoning  of  the  judges  that,  even 
if  there  had  never  been  such  a  case  as  Leuns  v.  AUenby, 
there  is  any  fatal  objection  to  the  gift  in  the  present 
case  such  as  Mr.  Smnfen  EadVs  clients  ask  us  to 
hold. 

There  was  a  question  raised  about  a  subsequent 
part  of  North,  J.'s,  judgment,  and  I  think  I  may  say 
uiat,  for  the  purpose  of  shortening  the  case,  we 
asked  the  Attorney-General  to  submit  to  a  modifica- 
tion of  that,  and  I  think  that  he  was  ready  to  go  so 
far  as  to  say  that  he  would  omit  it  if  it  were 
necessary.  I  have  not  consulted  my  colleagues  on 
this  point,  but,  for  my  own  part,  I  think  it  would 
be  better,  in  order  that  we  should  keep  faith  with 
counsel,  to  change  that  part  of  the  order  without  say- 
ing that  it  is  all  wrong.  Ido  not  saythatit  is  all  wrong; 
but  we  did  not  allow  it  to  be  fully  argued,  and  I  think 
we  might  change  it  by  putting  it  into  a  negative 
form,  so  that  we  might  say  that  no  gift  of  mixed 
personalty  to  any  unexempted  charity  would  operate 
as  a  gift  to  that  charity — ^Uiatis  to  say,  as  an  effectual 
gift.  That  would  remove  the  ambiguity  which 
appears  to  exist,  and  then  the  state  of  things  would 
be  this:  T}ie  trustees  would  know  plainly,  being 
parties  to  this,  that  they  would  be  doing  that  which 
would  frustrate  as  far  as  they  could  the  testator's 
intention  if  they  applied  any  part  of  this  fund  to  un- 
exempted charities.  There  may  be  a  question 
whether  they  can,  if  they  choose  to  do  that,  frustrate 
the  testator's  intention.  They  are  trustees  who  have 
accepted  the  trusts  of  the  will,  and  whose  prinhd  facie 
duty,  at  any  rate,  is  to  carry  out  those  trusts  in  a 
legal  manner,  if  it  can  be  done.  I  say  nothing 
further  than  that.  The  other  authorities,  Baker  v» 
Sutton  and  Johnston  v.  Stoann,  I  take  to  have  been 
overruled  if  and  so  far  as  they  differ  from  Lewis  v. 
AUenby, 

We  ought  to  have  an  express  decision  to  the  con- 
trary before  anything  can  be  said  to  exist  in  the  way 
of  authority  against  Lewis  v.  AUenby,  To  the  ca^es 
that  have  happened  since  I  do  not  attach  that  im- 
portance that  I  might  do  in  some  cases.  I  think  that 
Lewis  V.  AUenby  was  questioned  by  Kay,  J.,  in  the 
case  of  In  re  Olark,  Husband  v.  Martin,  But  then 
I  think  that  both  he  and  Stuart,  Y.C,  were  dealing 
with  questions  which  are  nut  relevant  here.  I  can- 
not see  how  in  the  particular  case  of  Leuns  v.  AUenby 
the  mere  mention  of  the  class  of  charities — ^hospitals 
— could  assist  one  way  or  the  other.  All  charities 
are  divided  into  two  categories  for  this  purpose — 
those  that  can  take  notwithstanding?  the  Act  oc'  Geo, 
2,  and  those  that  c^iiinot  take.  Tou  get  no  nearer 
to  the  question  wheu    you  say   *' hospitals " ;    for 
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they  are  not  diTinble  into  the  two  categories  of 
some  that  can  take  and  some  that  cannot;  and  I 
do  not  think  that  the  presence  of  'sach  a  word  assiBts 
at  all  or  that  the  absence  of  it  can  in  any  way 
difPerentiate  the  case.  In  In  re  Clark  there  was  a 
gift  for  a  plain  object — viz.,  for  the  poor  in  sach 
manner  as  the  trustees  should  think  fit.  I  think  it 
very  likely  that  that  was  considered  quite  a  sufficient 
circumstance  to  distinguish  that  case  in  principle 
from  one  such  as  we  are  now  deciding. 

Yattohan  WnxiAMS,  L.  J. — I  agree.  I  should  add 
nothing  at  all  if  it  were  not  that  I  myself  think  that 
we  are  not,  in  giving  this  decision,  following  Lewis  v. 
Allenhy,  and  as  I  take  that  view  I  think  it  right  to 
say  so.  It  seems  to  me  that  in  Leioia  v.  Allenby  it  is 
tolerably  dear  that  Stuart,  Y.G.,  meant  to  decide  that 
a  gift  would  not  be  outside  the  provisions  contained 
in  the  first  and  third  sections  of  9  Qeo.  2,  c.  36, 
unless  in  a  case  where  it  included  the  gifts  avoided 
by  those  sections.  You  might  include  gifts  within 
those  sections  unless  there  were  words  excluding  that 
which  might  be  so  included.  It  seems  to  me  that, 
the  learned  Vice- Chancellor  having  decided  that, 
proceeded  to  say  that  in  his  opinion  he  did  find  in 
Lewis  V.  Allenby  something  that  excluded  the  object 
£rom  the  words  of  the  bequest.  The  words  were 
general  enough  to  include  a  bequest  within  the 
avoiding  scope  of  those  sections.  There  was  some- 
thing which  in  his  opinion  was  sufficient  to  exclude 
such  matters.  I  entirely  agree  with  what  has  been 
said  by  Bigby,  L.J.,  that  it  is  very  difficult  to  see 
what  it  was  that  the  learned  Yioe-Chancellor  found 
which  could  operate  as  such  an  exclusion.  But  still, 
to  my  mind  it  is  perfectly  plain  that  he  did  mean  to 
lay  down  the  rule  that  you  must  have  such  words  of 
exclusion.  I  want  to  point  out  also  that  when 
Kay,  L.J.,  gave  his  decision  in  In  re  Clark,  he 
clearly  was  right  and  understood  the  decision  of 
Stuart,  y.G.  He  proceeds  to  decide  In  re  Clark 
itself  upon  the  very  ground  that  he  cannot 
find  in  the  bequest  any  sufficient  words  of 
exclusion.  But  he  says:  ''Yet  I  cannot  say 
that  that  class  of  charity" — that  is,  the  class  of 
charitable  institutions  which  are  exempted  from  the 
operation  of  this  Act — "is  sufficientiy indicated  as 
beinff  amongst  the  objects  intended  to  be  benefited 
by  the  testatrix  to  enable  me  to  read  this  as  a  gift  of 
the  impure  personalty  to  charities  authorized  to  hold 
property  of  that  nature,  and  I  have  certainly  no 
wish  to  extend  the  rules  applicable  to  oases  of  this 
kind." 

What  we  have  really  to  decide  is  whether  or 
not  it  is  necessary  that  the  gift  to  be  outside  this 
Act  of  Parliament  should  contain  some  words  exclud- 
iog  legacies  of  the  kind  defined  in  sections  1  and  3  or 
some  disjunctive  words  enabling  you  to  treat  the 
bequests  as  two  alternative  bequests.  To  my  mind 
if  you  look  at  the  authority  which  was  dted  before  us 
of  OrimmeU  v.  Chrimmett,  it  seems  clear  that  Lord 
Hardwicke  took  a  view  in  accordance  with  the  view 
that  I  think  Stuart,  Y.G.,  and  Kay,  J.,  took. 
Beoause  he  says,  quotLiig  his  own  decision  in  Sorresby 
V.  Hollins,  9  Mod.  221 :  *'  If  a  devise  is  in  the  disjunc- 
tive and  leaves  the  executors  two  methods  to  do  a 
particular  thing,  one  lawf  id  and  the  otiier  prohibited 
by  law,  can  any  court  say,  beoause  one  method  is 
■unlawful,  that  therefore  the  other  is  so  too,  and 
that  the  whole  bequest  is  void."  He  seems  to  con- 
sider that  the  law  which  he  is  there  laying  down  only 
applies  to  a  case  where  you  have  got  a  disjunctive 
form  of  words  such  as  he  speaks  of  there.  I  agree 
entirely  that  it  is  very  mudi  better  that  we  should 
Aot  limit  the  doctrine  there  laid  down  in  the  way  in 
which  to  my  mind  it  has    been   limited   both  in 


Orimmett  v.  OrimmeU  itself  and  in  Lewis  v.  AUmhg 
and  In  re  Clark,  and  tacitiy  as  was  done  both  in  Baker 
V.  SiUton  and  in  Johnston  v.  Swann,  Therefore  I 
quite  agree  with  what  I  understand  to  be  our  deouioo 
to-day,  tiiat  it  is  sufficient  to  prevent  a  gift  from 
being  avoided  by  this  statute— even  though  the  gift 
is  a  gift  under  words  suffidentiy  wide  to  include  the 
cases  which  dearly  fall  within  the  aeotions— If  ths 
gift  gives  a  discretion  to  trustees  enabling  them  to 
select  from  the  general  class  inbludin|^  some  valid 
objects  and  some  invaUd  such  as  are  vabd.  It  aeemi 
to  me  a  much  more  reasonable  and  oonvenient  doo- 
trine  to  hold  that  in  such  a  case  the  gift  would  be  t 
good  gift  and  outside  the  statute  in  respect  of  sodi 
purposes — the  trustees  in  their  discretion  applying  ths 
gifts  to  them — ^as  are  vaUd  and  not  within  the  ezoep- 
tion.  I  only  wish  to  add  that  I  do  not  for  mywll 
express  any  opinion  as  to  whether  if  the  trustees  in 
this  particular  case  were  to  select  institutions  to 
benefit  under  this  charitable  gift  whidh  fall  witbia 
the  class  which  is  not  exempted  from  the  operation 
of  this  statute,  that  that  would  be  an  exeroiBe  of  their 
powers  in  such  a  sense  as  that  they  could  not  suhse- 
quentiy  exercise  the  powers  in  respect  of  olqeoto 
which  were  not  covered  by  this  section. 

Appeal  dismissed. 

Solicitors,  Crowders  &  Vizard ;  Solicitor  to  thi 
Treasury ;  Field,  Boscoe,  &  Co.,  for  Evan  Morris  4 
Co,,  Wrexham. 


Jgtgti  isi^ourt  of  iwixtt. 

^S^J'r}  ~  No.. 30;  Dec.  1. 

PiNET  BT  OlE.  V.  MaISOK  LoTTIS  FINBT  (LDCmED).  (o.} 

Trade-name — Change  of  name — Injundion  reBtrainiwf 
nse  of  name  altogether  in  connection  with  a  particular 
trade, 

A  person  taking  the  name  of  another  in  order  to  faa 
off  and  seU  goods  under  the  name  of  that  other  will  fc 
absolutely  restrained  by  injunction  from  using  that  nam 
in  carrying  on  a  business  similar  to  that  other^s  husimmL. 

Action. 

Finet  et  Cie.  are  well-known  bootmakers  canyin^   \ 
on  business  in  Paris  and  in  London,  and  selling  Iwota    | 
and  shoes  which  are  known  as  "  Pinet's  boots  sod   ' 
shoes."      The   defendant  company  was  a  oom^nny 
formed  to  take  over  the   business  of  the   <*Mai|Hn 
Pinet "  (limited),  which  had  gone  into  liqiridatinn 
The   *<Mai8on  Pinet"  (Limited)   had  been  floated 
originally  by  one  Dutch,  a  defendant  in  the  actioo,ior 
the  purpose  of  taking  over  the  business  of  boot  and 
shoe  makers  which  had  been  carried  on  by  Dnftek 
under  tiie  name  of  Pinet.      Dutch,  who  hadbetts 
solicitor,  had  by  deed  enrolled  in  Chancery  taken  tts 
name  of  Pinet  in  1892,  on  beginning  the  bnaineai  of  a 
boot  and  shoe  maker. 

On  the  Maison  Pinet  commencing  busineas  an  in- 
junction was  granted  against  them  by  the  Oonit^  d 
Appeid  at  the  suit  of  the  present  plaintxffii,  "  '~^^ 
them  from  using  the  name  of  Pinet  in 
with  the  sale  or  manufacture  of  boots  and  shoes 
out  distinguishing  their  articles  from  those  of  tfaa 
plaintifiGs.  At  that  time  it  was  not  known  that  FM 
was  not  the  defendant  Dutch's  real  name. 


i  (a.)  Beported  by  B.  Sillbh,  JBaq.,  BaRisier-«i-I«v* 
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High  Court.      Pikbt  bt  Gib.  v.  Maison  Loms  Pikbt  (IiD.).~Hi7MMEL  v.  Httmmel.       Hioh  Oott&t. 


The  present  applications  were  for  injunctions  in  two 
actions,  one  conunenced  against  the  Maison  Louis 
Pbet  and  its  directors  and  Louis  Pinet,  and  the  other 
agamst  the  Maison  Pinet  (Limited)  and  its  liquida- 
tors and  the  trustee  for  the  Maison  Louis  Pinet. 

MouUon^  Q.C.,  Swinfen  Eady,  Q*C,,  and  Sebastian, 
for  the  plaintifGs. — ^As  the  name  Hnet  has  been  taken 
for  a  fraudulent  purpose  its  use  will  be  absolutely 
prohibited :  Burgess  y.  Burgess,  3  De  G.  M.  &  G.  896 ; 
Beddavfoy  ▼.  Banham,  44  W.  £.  638,  [1896]  A.  G. 
199;  In  re  Brinsmeady  [1897]  1  Gli.  46. 

!^  Verwm  Smiih,  Q,C.,  and  JE,  B.  Cooper,  for  the 
defendants. — ^The  injunction  ought  not  to  be  unlim- 
ited. We  are  willing  to  submit  to  an  injunction  with 
the  words  *'  without  distinguishing  the  defendants' 
goods  from  those  of  the  plaintiffs'  munufacture." 
This  is  the  usual  form  and  was  followed  in  the  former 
action :  see  TTiompson  ▼.  Montgomery.  37  W.  B.  637, 
41  Gb.  D.  35. 

NoBTH,  J.  [After  referring  to  the  facts,  saying  that 
Louis  Pinet  had  adopted  that  name  in  order  to  commit 
a  fraud,   and  referring  to   the  injunction   granted 
io  the  former  action,  continued :]  At  that  time  it  was 
asserted  by  Louis  Pinet  that  Pinet  was  his  real  name 
and  the  contrary  was  apparently  not  known  or  sus- 
pected ;  and  the  case  was  dealt  with  on  the  footing 
that  he  was  using  his  own  name  and  could  not  be 
reetiiiined  from  trading  under  it.      No  doubt  a  man 
may  by  law  change  his  surname  if  he  likes ;  he  can- 
not be  prevented  from  doing  so,  and  an  Act  of  Parlia- 
ment is  not  necessarv  for  the  purpose;  but  if  he 
wants   to    have  the  benefit  arising  ftx>m  any  such 
change,  it  must  be  an  honest  change.     It  must  not 
be  a   change  for  the   purpose  of   putting   on  the 
semblance  of  somebody  dse,  and  passing  off  his  goods 
as  the  goods  of  that  other  person.    It  is  quite  dear 
to  me  in  this  case  that  the  defendants  cannot  get  any 
benefit  from  the  fact  that  a  short  time  since  Louis 
Pinet  took  that  naoie  when  it  was  not  his  own ;  they 
cannot  have  any  advantage  from  that,  any  more  than 
they  Gould  have  had  if  he  had  never  taken  that  name 
at  ail  and  they  were  now  doiuR  aU  that  has  been 
done,  his  name   Dutch  retained  and  nothing  else 
mbstituted  for  it.     It  seems  to  me  quite  dearly  a 
case  in  which  the  plaintiffs  are  entitled  to  an  oraer 
against  the  defendtuits  to  restrain  them  from  inter- 
fering with  the  thoroughly  well-known  trade  of  the 
piaintifEs  by  using  the  name  Pinet.    Hie  injunction 
was  granted  by  the  Court  of  Appeal  to  restrain  the 
old  Gompaay  from  using  the  name   without  distin- 
gniahing  and  pointing  out  that  they  were  not  the 
plaintiffi*  company.    The  fact  that  such  an  order  has 
been  granted  has  not  deterred  the  new  company  from 
ittempting  to  do  the  very  same  thing.     Under  these 
eiicoinstances  I  think  an  injunction  must  be  granted 
bo  restrain  them  from  using  the  name  **  Pinet  **  at 
iD,  in  connection,  of  course,  with  the  manufacture  or 
idling  of  boots  and  shoes.   I  do  not  go  beyond  that, 
a*  restrain  them  from  using  the  name  for  any  other 
purpose  they  think  fit,    and   which  is  within  their 
nemorandnm  of  association,  but  I  restrain  them  from 
itiDg  the  name  *'  Pinet "  at  all  in  the  manufacture 
if  boots  and  shoes. 

8oH<dtor8,  Wilson,  Bristows,    &  Carpmael ;   George 
^d  WtcJces. 


Feb.  16. 


Chan.  Div.    ] 
Kekewiob,  J.  j 

fiuMMBL  V,  Hummel,  (a.) 

Appointment — Power— Exercise  by  will — Foreign  un- 
attested will  —  Invalid  execution — Wills  Act,  1837 
(7  Will.  4  &  1  Vict.  c.  26),  ss.  9,  10,  21— Wills  Act, 
1861  {Lord  Kingsdown's  Act)  (24  &  25  Vict.  c.  114), 
s.  1. 

A  foreign  unattested  will  or  testamentary  instrument, 
tJiough  valid  according  to  the  law  of  the  place  where  the 
testaioT  was  domiciled  when  the  same  was  made,  and 
admissible  to  probate  in  this  country  under  section  1  of 
the  Wills  Act,  1861,  wiU  not  operate  as  a  valid  exercise 
of  a  testamentary  power  of  appointment,  since  it  does  not 
fulfil  the  requirements  of  sections  9  and  10  of  the  Wills 
Act,  1837. 

D'Huart  v.  Harkness,  13  W.  B.  513,  34  Beav.  324, 
distinguisJied. 

In  re  Kirwan's  Trusts,  32  W.  B.  581,  25  Ch.  D.  373, 
followed. 

Action. 

By  his  will  dated  the  8th  of  January,  1864, 
Edmund  G^rge  Hummd,  after  appointing  trustees 
and  executors  and  making  certain  pecuniary  bequests, 
gave  his  residuary  estate  to  his  trustees  in  trust  for 
and  to  be  equally  divided  among  all  his  children  who 
being  sons  should  attain  the  age  of  twenty-one  years 
or  being  daughters  should  attain  that  age  or  marry, 
and  the  children  of  any  son  dying  under  twenty-one 
and  leaving  issue.  And  the  testator  declared  tnat  if 
any  of  his  xMldren  or  of  his  grandduldron  bom  in 
his  lifetime  should  be  daughters  or  a  daughter,  then 
the  share  to  which  such  daughter  should  become 
entitled  in  the  trust  estate  should  be  hdd  by  his 
trustees  in  trust  to  pay  the  income  tiiereof  to  her  for 
her  separate  use  during  her  life  and  after  her  death 
upon  the  trusts  therein  contained  in  favour  of  her 
children,  and  in  default  of  such  children  then  in 
trust  for  such  person  or  persons  as  she,  whether 
married  or  not,  should  by  her  will  or  codicH  appoint, 
and  Id  default  of  such  appointment,  in  trust  for  such 
person  or  persons  as  at  the  time  of  the  failure  of  all 
the  trusts  thereinbefore  contained  concerning  such 
share  should  be  her  next-of-kin  according  to  the 
Statute  of  Distributions  in  case  she  had  died  intestate 
and  unmarried,  and  if  more  than  one  such  person  in 
the  shares  directed  by  such  statute. 

The  testator  died  on  the  13th  of  April,  1871,  leaving 
five  diildren  surviving  him,  all  of  whom  attained  the 
age  of  twenty-one.  They  were  Louisa  Ann  Hummd, 
and  the  defendants  Edmund  Henry  Hummd,  Eliza 
Jane  de  Brandt,  Marion  Horton  Glough,  and  Sarah 
Ellen  HummeL  The  value  of  the  testator^s  residuary 
estate  amounted  to  about  jE18,000. 

In  1876  Louisa  Ann  Hummd  married  the  defen- 
dant Franz  Auton  Greif,  an  Austrian  subject,  who, 
however,  deserted  her  in  1888,  and  never  submquently 
lived  with  her.  Louisa  Ann  Grdf  was  residing  in  her 
own  house  at  Nice,  in  France,  at  the  time  of  her 
death,  which  occurred  on  the  24th  of  July,  1896. 
She  left  no  children. 

The  only  testamentary  disposition  by  Louisa  Ann 
Greif  which  could  be  discovered  was  contained  in  a 
document  in  her  handwriting  found  in  the  houtie 
after  her  death.  The  document  was  set  out  in  full  in 
paragraph  10  of  the  statement  of  daim  in  this  action 
ttud  was  as  follows :  '*  To  my  executors, — I  leave 
Arthur  Brandt  in  case  of  niy  death  the  sum  of  (£600) 
six  himdred  pounds.  Louisa  Ann  Greif,  Nice, 
June  26,  1896." 

(a.)  Reported  by  B.  J.  A.  Morbison,  Esq.,  Bar- 
rister-at-Law. 
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HXJIOCBL  V.  HxnocEL. 


HiohGoubt. 


The  defendant  Arthur  Brandt  was  the  person 
referred  to  by  the  testatrix. 

This  aotion  was  brought  by  the  present  trustees  of 
the  will  of  the  testator,  Edmund  George  Hummel, 
against  the  persons  who  would  have  been  the  next- 
of-kin  acoording  to  the  Statute,  of  Louisa  Ann  Greif 
in  ease  G^e  had  died  intestate  and  unmarried,  and 
also  against  the  defendants  Franz  Auton  Greif  and 
Arthur  Brandt  for  the  determination  {inter  cUia) 
of  the  question  whether  the  paper  writing  set  forth 
in  paragraph  10  of  the  statement  of  olaim  was  an 
exercise  of  the  power  of  appointment  given  to  Louisa 
Ann  Grief  by  her  father's  wilL 

The  statement  of  olaim  alleged  that  the  paper 
writing  constituted  a  valid  will  according  to  the  law 
of  France,  but  that  the  same  had  never  been  regis- 
tered or  otherwise  dealt  with  in  France  as  a  will,  nor 
had  it  been  proved  in  England. 

The  defendant  Sarah  Ellen  Hummel  had  taken  out 
administration  in  France  to  Louisa  Ann  Greif 's  estate, 
and  she  was  the  only  one  of  the  defendants  in  this 
action  who  delivered  a  defence.  She  contended  that 
the  paper  writing  did  not  constitute  a  valid  will 
according  to  the  law  either  of  France  or  Austria,  and 
that  whatever  the  domicil  or  status  of  the  defendant 
Franz  Auton  Gh-eif  and  his  wife  respectively  since 
their  marriage,  there  had  been  no  exercise  by  the 
latter  of  her  testamentary  power  of  appointment 
under  her  father's  will. 

The  action  now  came  on  for  trial  as  a  non- witness 
action,  together  with  a  summons  by  the  plaintiff  for 
the  determination  of  the  question  whether  Louisa 
Ann  Greif's  share  was  distributable  upon  the 
assumption  that  she  died  without  having  exercised 
her  power,  and  for  certain  inquiries. 

T.  L.  Wilkinson,  for  the  plaintiffs.— In  D'Huart  v. 
Harkness,  13  W.  B.  513,  34  Beav.  324,  Sir  John  Bomilly 
held  that  a  power  of  appointment  had  been  weU 
executed  by  the  unattested  will  of  an  English  lady 
married  to  a  Frenchman  and  domiciled  in  France. 
The  will  was  vaUd  according  to  French  law  and  had 
been  admitted  to  probate  in  this  country.  But  in  the 
later  case  of  In  re  Kirwan's  Trusts,  32  W.  B.  581,  25 
Gh.  D.  373,  in  which  D*Huart  v.  Harkness  was  not 
referred  to,  Kay,  J.,  held  that  a  holograph 
will  made  in  France,  and  unattested,  was  not  a  yalid 
testamentary  exercise  of  a  power  of  appointment,  on 
the  ground  that  although  it  had  been  admitted  to 
probate  in  Eugland  under  the  Wills  Act,  1861,  it  did 
not  fulfil  the  requirements  of  sections  9  and  10  of  the 
Wills  Act,  1837,  which  had  not  been  repealed  by  the 
later  Act.  The  same  argument  applies  to  this  case, 
to  which  the  later  decision  applies. 

MacStoinney,  for  the  defendant  Edmund  Henry 
Hummel. 

Austen  Oartmeil,  for  the  defendant  Sarah  Ellen 
Hummel. 

Ingpen,  for  the  defendant  Arthur  Brandt. — If 
.  this  is  not  a  vaUd  exercise  of  the  power  through  non- 
complianoe  with  sections  9  and  10  of  the  Wills  Act, 
1837,  then  my  client  is  entitled  by  virtue  of  section 
27  of  that  Act,  which  provides  that  a  bequest  of  per- 
sonal estate  shall  operate  as  an  execution  of  a  general 
power  of  appointment. 

Kekbwioh,  J. — ^The  difficulty  in  this  case  arises 
from  two  apparently  conflicting  decisions — ^namely, 
those  of  D*Huart  v.  Harkness  by  Sir  J.  Bomilly,  M.B., 
in  1865  and  In  re  Kirtvan*e  Trusts  by  Kay,  J,,  iu 
1883,  a  case  in  which  D*Huart  v.  Harkness  was  not 
cited.  In  D*Huart  v.  Harkness  Sir  J.  Bomilly,  M.B., 
said  this :  "  When  a  person  simply  directs  that  a  sum 
of  money  shall  be  held  subject  to  a  power  of  appoint- 
ment by  will,  he  does  not  mean  any  one  particular 


form  of  will  recognized  by  the  law  of  this  oonntiy, 
but  any  will  wmch  is  entitled  to  probate  here.  A 
power  to  appoint  by  will  simply,  may  be  exegnted 
by  any  will  which  according  to  the  law  of  this 
country  is  vaUd,  though  it  does  not  follow  the 
forms  of  the  statute." 

The  document  submitted  to  my  oonsideratioii  is  set 
out  in  paragraph  10  of  the  statement  of  daim.  I 
will  assume  that  it  is,  as  stated  in  paragraph  12,  a 
valid  will  according  to  the  law  of  Franoe,  bat  it  is 
not  a  will  that  could  under  the  provisions  of  the 
Wills  Act  be  proved  in  this  country.  The  question 
is.  Can  it  operate  as  an  exercise  of  a  general  powsr 
of  appointment  by  will  P  As  to  that  the  decision  of 
Kay,  J.,  in  /n  re  Kirwan^s  Trusts  is  condusive  that 
it  cannot,  even  if  it  had  been  a  will  that  could  be 
proved  in  this  country.  Is  that  decision  inconsistent 
with  D'Huart  v.  Harkness,  where  Sir  J.  Bomilly, 
M.B.,  decided  that  a  power  to  appoint  '*  by  a  wm 
duly  executed"  is  well  exercisea  by  a  will  good 
according  to  the  law  of  the  country  of  the  testatoi^s 
domicil,  though  Ul-executed  according  to  the  law  of 
England  ?  That  case,  as  already  mentioned,  was  not 
referred  to  in  In  re  Kirwan's  Trusts,  but  liie  latter 
case  is  dted  in  a  note  on  p.  308  of  Williams  oo 
Executors  (vol  i.,  9th  ed.)  as  the  authority  for  the 
proposition  that  in  the  case  of  a  will  which  it  only 
valid  by  reason  of  the  Wills  Act,  1861,  sections  9  and 
10  of  the  Wills  Act,  1837,  must  be  complied  with. 
That  appears  to  me  to  form  the  distinction  between 
the  two  cases.  The  Wills  Act,  1861— Lord  Kings- 
dovni's  Act — provides  in  section  1  that  every  will  and 
other  testamentary  instruaieut  made  out  of  the  United 
Kingdom  by  a  British  subject  (whatever  may  be  the 
domidl  of  such  person  at  the  time  of  makiug  the 
same,  or  at  the  time  of  his  or  her  death)  shall,  u 
rega^s  personal  estate,  be  held  to  be  well  executed 
for  the  purpose  of  being  admitted  in  England 
and  Ireland  to  probate,  and  in  Scotland  to 
confirmation,  if  the  same  be  made  acoord- 
ing to  the  forms  required  dther  by  the  lav 
of  th^  place  where  the  same  was  made,  or 
by  the  law  of  the  place  were  such  pezaon 
was  domiciled  when  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of  her  Majesty's 
dominions  where  he  had  his  domidl  of  origin.  Nov, 
if  the  testamentary  instrument  in  question  here  ooald 
be  admitted  to  probate  in  this  country  under  the 
statute  just  cited,  it  would  still,  acoording  to  the 
decision  in  In  re  Kirtvan's  Trusts,  and  in  my  judg- 
ment, be  necessary  in  order  that  it  might  operate  as 
a  good  execution  of  the  power  given  to  the  testatns, 
to  consider  whether  it  complies  with  the  requirements 
of  sections  9  and  10  of  the  Wills  Act,  1837,  ^lieh 
provide  that  no  appointment  by  will  in  exerdse  of  s 
power  shall  be  valid  unless  attested  by  two  or  mon 
witnesses.  This  document  is  not  attested,  and  therefcie 
in  any  case  this  testamentary  instrument  cannot  openle 
as  an  execution  of  the  power.  It  is  said  that  the 
defendant  Arthur  Brandt  can  daim  under  section  27 
of  the  Wills  Act,  1837,  which  says  that  a  general 
bequest  shall  include  estates  over  which  the  testator 
has  a  general  power  of  appointment ;  but  that  seetian 
cannot  be  read  as  an  exception  to  section  10,  ^nskei 
the  language  to  that  effect  is  dear,  and  inmyopinkn 
it  would  not  be  right  to  treat  section  27  as  oonboiliag 
section  10,  which  expressly  says  that "  no  appointmei^ 
made  by  will  in  exercise  of  any  power  shall  be  rtM 
unless  the  same  be  exerdsed  in  manner  hereinbefore 
required,"  that  is  to  say,  attested  by  two  or  moie 
witnesses. 

There  must,  therefore,  be  a  dedaration  that  the 
paper  writing  referred  to  in  paragraph  10  of  the 
statement  of  claim  is  not  a  valid  exeroise  of  the 
power  of  appointment  given  to  Louisa  Ann  Qraif  hy 
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the  testator's  will,  and  the  trustees  of  that  will  most 
divide  the  trust  fund  on  the  footing  that  there  has 
been  no  exercise  of  the  power  by  Madame  Greif. 
The  costs  of  all  parties,  as  between  solicitor  and 
client,  will  be  taxed,  and  paid  ont  of  Madame  Greif 's 
settled  share  under  the  will.  There  will  be  one 
order  in  the  action  and  on  the  summons. 

Solicitors,^.  F,  Church;  Travers  Smith,  Braiih" 
waiie,  ^  Rohi'Mon ;  Deacon  <Ss  Co. ;  Hughes  & 
BarUeU. 


Ehbmann  v.  Babtholomew.  (a.) 

Conirad  —  Mcuier  and  servant  —  Wine  merchants^ 
traveller — Negative  stipulation  against  doittg  other 
hmness — Injunction. 

The  defendant,  under  the  articles  of  agreement  regu^ 
Mng  his  employment  as  traveller  for  the  plaintiffs,  a 
firm  of  wine  merchants,  had  bound  himself  to  devote  the 
whok  of  his  attention  and  time  during  the  usual  business 
hours  to  the  business  of  the  plaintiffs,  and  not  directly  or 
indirectly  to  employ  himself  in  any  other  business  or 
transact  any  business  with  any  other  person  than  the 
jdaintiffs  for  a  period  of  ten  years*  There  was  no 
provision  enaiding  the  defendant  to  determine  his  employ- 
ment, but  he  cusumed  to  do  so  by  writing  a  letter  giving 
notice  of  his  intention  to  leave,  and  entered  the  service  of 
a  rived  firm.  The  plaintiffs  moved  for  an  injunction  to 
rtttrain  him  from  thus  engaging  himself  in  any  other 
husiness  than  that  of  the  plaintiffs^  -under  his  contract 
with  them. 

Edd,  that  the  negative  stipulations  in  the  contract  were 
unreasonable^  and  ought  not  to  be  enforced. 

Motion* 

The  plaintiffs  were  a  firm  of  London  wine  mer-  | 
chants.    The  defendant  had  been  a  traveller  in  their 
employment  engaged  to  act  as  such  for  ten  years  by 
articles  of  agreement  dated  the  24th  of  August,  1897. 

The  present  motion  was  brought  by  the  plaintiffs 
to  restrain  the  defendant  from  engaging  or  emploj^- 
iog  himself  in  any  other  business  than  that  of 
plaintiffs'  firm,  and  in  particular  from  acting  as 
tiavidler  for  Messrs.  Marzell  &  Co.,  another  firm  of 
London  wine  merchants,  and  from  soliciting  orders 
from  them  during  the  term  of  the  said  agreement. 

Clause  3  in  the  agreement  was  as  follows :  **The 
trayeller  shall  diligently  and  continuously  employ 
himself  as  traveller  of  the  firm  for  the  purpose  of 
selling  the  firm's  goods,  and  shall  use  lus  best 
endeavours  to  obtain  new  customers  for  the  firm  and 
to  extend  business,  and  iihall  devote  the  whole  of  his 
time  during  the  usual  business  hours  to  the  trans- 
■ction  of  the  business  of  the  firm  and  shall  not  in  any 
manner  directly  or  indirectly  engage  or  employ  hiiu- 
ii-lf  in  any  other  business  or  transact  any  businens 
vith  or  for  any  person  or  persons  other  than  the  firm 
luring  the  continuance  of  this  agreement." 

The  only  provision  for  determining  the  term  of 
HDployment  under  the  agreement  was  by  notice 
pven  by  the  plaintiffs,  and  there  was  nothing  in 
!he  provisions  to  enable  the  defendant  to  determiue 
lis  emplo3rment  thereunder.  Notwithstanding  this 
he  defendant  wrote  a  letter  to  the  plaintiffs  dated 
be  1st  of  March,  1898,  in  which  he  purported  to 
esign  his  position  as  traveller  to  their  firm.  The 
ilainliffis  in  reply  wrote  to  him  refusing  to  accept 
OS  lesigiiation  and  pointing  out  that  under  the  terms 

(a.)  Reported  bj^BALBGH  B.  Phillpotts,  Esq., 
-at-Law 


of  the  agreement  there  was  no  power  for  the  defen- 
dant to  determine  his  employment.  Having  ascer- 
tained that  the  defendant  had  beg^n  to  work  for  a 
rival  firm  of  wine  merchants,  the  plaintiffs  instituted 
the  action  in  which  the  present  motion  was  brought. 

H,  E,  Wright,  in  support  of  the  motion. 

8,  0,  Buckmaster,  for  the  traveller. 

BoMEB,  J. — ^The  serious  question  arises  whether 
the  court  ought  to  enforce  such  a  negative  stipulation 
as  is  contained  in  this  covenant.  It  would  in  terms 
prevent  the  defenduit,  at  any  rate  during  the  usual 
business  hours,  from  employing  himself  in  any  business 
other  than  that  of  the  plaintiffiB',  and  from  transacting 
any  business  with  or  for  any  parsons  or  person  other 
than  the  plaintiffs,  and  this  for  a  period  of  ten  years 
from  the  30th  of  Aug^t,  1897,  or  for  so  much  of 
that  period  as  the  pmintiffs  choose.  And  it  is  dear 
that  in  this  clause  the  word  "  business  "  cannot  be 
held  limited  by  the  context  to  a  wine  merchant's 
business,  or  in  any  similar  way ;  so  that  the  court, 
while  unable  to  order  the  defendant  to  work  for  the 
plaintiffs,  is  asked  indirectly  to  make  him  do  so  by 
otherwise  compelling  him  to  abstain  wholly  from 
business,  at  any  rate  durins  all  usual  business  hours, 
lu  my  opinion  such  a  stipolation  is  unreasonable,  and 
ought  not  to  be  enforced  by  the  court.  As  the  present 
Master  of  the  Bolls  stated  in  Whitwood  Chemical  Co, 
V.  Eardman,  39  W.  B.  433,  [1891]  2  Ch.  416,  cases 
where  negative  stipulations  in  contracts  of  service  are 
enforced  by  the  court  ought  not  to  be  extended,  and 
are  to  be  regarded  as  anomalies  which  it  would  be 
very  dangerous  to  extend.  To  enforce  such  a  general 
negative  stipulation  as  I  find  here  would  be,  in  my 
opinion,  a  dangerous  extension,  for  here  the  stipula- 
tion extends  to  business  of  any  kind,  while  the  nega- 
tive stipulations  enforced  in  the  prior  oases,  such  as 
LumUy  v.  Wagner,  1  De  G.  M.  &  G.  604,  were  confined 
to  special  services.  For  these  reasons  I  refuse  the 
motion ;  but,  looking  at  the  conduct  of  the  defendant, 
I  do  so  without  costs.  Of  course,  by  this  order  the 
plaintiffs  will  be  in  no  wise  prevented  from  enforoiug 
another  clause  of  the  agreement  which  prohibits  the 
defendant,  after  the  determination  of  his  employment, 
from  supplying  or  soliciting  the  plaintiff's  customers. 

Solicitors,  W*  E,  Southern  ;  Ooren  dk  Tapp, 


Chan.  Div.  1 
Byrne,  J.  J 


March  12, 19, 24. 


Anderson  v,   Manchester,   Sheffield,    and 

LiNOOLNSHIRB   BaILWAY  CO. 

Manchester,  Sheffield,  and  LmcoLNSHntE  Bail- 
way  Co.  v.  Anderson,  (a.) 

Landlord  and  tenant — Covenant  for  quiet  enjoyment-^ 
Reversion  assigned  to  a  railway  company — Exercise  of 
statutory  powers — Damages  —  Lands  Clauses  Act, 
1845,  s.  eS—Bailway  Clauses  Act,  1845,  s.  6. 

A,  was  lessee  of  a  house  under  a  lease  containing  a 
covenant  for  quiet  enjoyment.  The  reversion,  subject  to 
the  lease,  was  acquired  by  agreement  by  a  company 
empowered  under  a  special  Act  to  construct  a  railroad, 
and  for  that  purpose  to  acquire  certain  lands,  which 
incltuied  the  demised  house.  The  house  %Das  not,  hoW' 
ever,  required  for  the  actual  construction  of  the  railroad. 
The  special  Act  was  passed  previously  to  the  lease.  In 
the  construction  of  the  railroad  the  company  damaged, 
but  did  not  destroy,  the  house,  without  being  guilty  of 
negligence, 

(a.)  Bepozted  by  Neville  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 
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ffdd^  tTuxt  an  action  hy  A,  ogainBt  the  company  for 
damages  for  hreach  of  the  covenant  for  quiet  enjoyment 
would  not  lie  ;  and 

Heldy  that,  in  an  action  hy  the  company  against  A, 
for  rent,  the  alleged  breach  of  the  covenant  was  no 
defence,  and  that  the  damage  sustained  hy  the  house  could 
not  he  set  off  against  the  demand  for  rent, 

A  railway  company  taking  lands  under  statutory 
powers,  and  constructing  works  within  such  powers,  is 
etititled  to  take  the  interest  of  any  person  having  an 
interest  in  land  without  incurring  liability  in  respect  of 
any  existing  covenant  entered  into  by  the  owner  whose 
interest  the  company  acquires,  so  far  as  the  enforcement 
of  such  a  covenant  would  impose  a  burden  upon  such 
company  in  derogation  of  its  statutory  rights  and 
obligations, 

Semble,  thai  such  a  covenant  only  covers  the  acts  of 
the  voluntary  assignees  of  the  original  lessor. 

In  the  first  of  these  actions  the  plaintiff  claimed  an 
injunction  to  restrain  the  defendant  company  from 
interfering  with  the  support  of  a  certain  passage  or 
otherwise  with  the  peaceable  enjoyment  by  the 
plaintiff  of  his  right  of  user  of  such  passage,  and  he 
daimed  damages  in  respect  of  that  matter  as  well  as 
in  respect  of  the  injury  done  by  the  company  in 
excavating  the  ground  adjoining  the  piaintiff^s 
premises,  whereby,  as  he  alleged,  they  had  caused 
the  walls  and  ceilings  of  his  premises  to  crack.  The 
plaintiff  was  the  lessee  and  occupier  of  a  house  and 
buildings  upon  a  piece  of  land  in  fiCampstead,  known 
as  No.  1,  Goldhurst-terrace,  under  a  lease  dated  the 
7  th  of  April,  1894,  and  made  betweeo  James  Findlay 
of  the  one  part,  and  the  plaintiff  Anderson  of  the 
other  part.  By  this  lease  Findlay  demised  to  the 
plaintiff  the  land,  house,  and  premises  in  question 
with  a  right  of  footway  in  common  with  all  other 
parties  then  entitled  or  thereafter  to  be  entitled  to  a 
like  right  over  the  passage  above  mentioned  which 
lay  at  tiie  side  of  the  premises,  for  a  term  of  twenty- 
one  years  from  the  25th  of  March,  1894,  determinable 
at  the  option  of  the  tenant  at  the  end  of  seven  or 
fourteen  years,  at  a  yearly  rent  rising  from  £180  to 
£250  and  subject  to  the  covenants  and  conditions 
contained  in  the  lease.  The  lease  contained  a 
covenant  on  the  part  of  the  lessor  that  the  lessee, 
paying  the  rent  reserved  and  performing  the  cove- 
nants in  the  lease,  might  peaceably  hold  and  enjoy 
the  demised  premises  without  any  interruption  by  the 
lessor  or  any  person  claiming  through  him. 

By  the  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  (Extension  to  London)  Act,  1893,  the 
defendant  company  were  authorized  to  make  and 
maintain  a  certain  raUway,  and  for  that  purpose 
were  empowered  to  enter  upon,  take,  and  use  certain 
lands  mentioned  in  the  Act.  These  lands  included 
the  property  demised  by  the  lease,  but  that  property 
did  not  form  any  portion  of  the  actual  site  of  the 
railway  as  constructed.  The  company,  however, 
acquired  by  agreement  the  reversionary  interest  of 
the  plaintiff's  lessor  in  the  demised  premises,  and  by 
an  arrangement  made  in  October,  1895,  the  lessor 
assigned  the  property  to  the  company  subject  to  the 
plaintiff's  lease.  The  company  proceeded  with  the 
construction  of  their  railway  in  pursuance  of  its 
statutory  powers,  and  in  the  course  of  such  construc- 
tion it  to  some  extent  injured  the  structure  of  the 
plaintiff*s  premises,  bat,  as  was  admitted,  without 
'  negligence  on  the  company's  part.  The  plaintiff 
claimed  to  be  entitled  to  damages  for  such  injury  on 
the  ground  that  the  company,  by  taking  an  assign- 
ment of  the  reversion,  had  rendered  itself  liable 
under  the  covenant  for  quiet  enjoyment. 

The  second  action  was  brought  by  the  company 
against  Anderson  for  rent  due  under  his  lease,  and 


in  this  action  the  defendant  set  up  the  oovensnt  for 
quiet  enjoyment  as  a  defence,  and  coanter-cbimed 
for  damages  for  its  breach. 

Witt,  Q,C\,  and  A,  Statham,  for  the  plamtiff 
Anderson. — ^The  defendants  are  bound  by  the  cove- 
nant for  quiet  enjoyment,  and  have  broken  it,  sod 
are  answerable  in  damages.  The  case  is  not  one  of 
compensation  under  the  Lands  Glauses  Act,  1845. 
The  plaintiff  is  not  claiming  against  the  defeodinti 
as  tort  feasors,  but  as  being  bound  by  contraot  The 
plaintiff  may  have  no  remedy  under  the  Lands  daoaei 
Act,  1845,  or  the  Bailway  Glauses  Act,  1845,  but  the 
defendants  are  estopped  from  denying  their  lisbOitj 
under  the  covenant :  Orosvenor  Hotel  Co,  v.  Hawilbm, 
42  W.  B.  626,  [1894]  2  a  B.  836.  At  sny  nte 
Anderson  may  set  off  the  damage  done,  as  agsiiat 
the  rent  demanded  in  the  second  action. 

They  also  cited  In  re  East  London  Bailway  Co.,  SS 
W.  B.  312,  24  Q.  B.  D.  507;  Ricket  y.Diredonef 
Metropolitan  Bailway  Co  ,  *  15  W.  B.  937,  L.  B.  2 
H.  L.  175. 

Eve  J  Q,C,,  Macnaghten,  and  L.  A,  Sampson,  for  ibi 
defendant  company. — ^The  remedy  of  the  plaintiff,  if 
any,  is  the  statutory  one  under  the  Lands  CUa« 
Act,  1845,  s.  68,  or  the  Bailways  Glauses  Act,  lS4a, 
s.  6 :  Clark  v.  School  Board  for  London,  22  W.  E. 
354,  L.  B.  9  Gh.  App.  120 ;  Kirby  v.  School  Board  for 
Harrogate,  [1896]  1  Gh.  437.44  W.B.Dig.  144;  M9 
V.  De  Orespigny,  17  W.  B.  494,  L.  B.  4  a  B.  180. 
The  defendants  are  acting  under  their  statatny 
powers,  and  have  shown  no  negligence,  and  lure 
power  to  do  all  necessary  thmgs:  Harrison  ▼. 
Southwark  and  Vauxhall  Water  Co.^  [1891]  2  (X 
409,  39  W.  B.  Dig.  140.  The  defendants  an 
under  no  implied  covenant  to  give  support  to  tkt 
plaintiff's  premises:  Colebeck  v.  Qirdlan  Co.,  S4 
W.  B.  577,  1  Q.  B.  D.  234 ;  Popplewdl  v.  fl«fti»- 
son,  17  W.  B.  806,  L.  B.  4  Ex.  248.  MoreofO^ 
the  covenant  was  not  intended  to  cover  a  etm 
such  as  the  present,  and  the  action  of  the  rsilw^ 
company  in  acquiring  the  land  under  tiieir  speonl 
Act  was  not  foreseen  or  contemplated  by  the  pardessi 
the  date  of  the  lease :  Harrison,  Ainslie  A  Co.  ▼.  LiH 
Muncaster,  40  W.B.  102,  [1891]  2  Q.  B.  680;  Spar- 
ling V.  Bantoft,  40  W.  B.  157,  [1891]  2  Q.  B.  S8i 
Again,  if  the  covenant  was  intended  to  apply  to  tte 
present  case  it  would  be  in  derogation  of  the  dete- 
dants'  statutory  duties,  and  void :  Ayr  Sariov 
Trustees  v.  Oswald^  8  App.  Gas.  623.  32  W.  B.  D^- 
112. 

They  also  cited  Jenkins  v.  Jackson,  37  W.  B.  iSi, 
40  Gh.  D.  71 ;  Sanderson  v.  Mayor,  etc.,  of  BermA- 
upon-Tweed,  33  W.  B.  67,  13  Q.  B.  D.  547. 

Car.  aiv,  raAL 

Mar.  24. —Byrne,  J.  (after  stating  the  facts),-!** 
plaintiff  does  not  dispute  that  but  for  the  uinww* 
for  quiet  enjoyment  he  would  not  be  entitled  to 
for  damages  in  respect  of  the  injury,  but  wodd  !• 
relegated  to  such  remedy  as  he  might  have  n  ' 
section  6  of  the  Bailway  Glauses  Act,  1845, 
section  68  of  the  Lands  Glauses  Act,  1845;  ^)^ 
says  that  the  company,  having  neglected  to  aoq«<* 
his  interest  in  the  property,  and  having  pat  tiiM^ 
selves  into  the  position  of  assignees  of  the  lemtt^, 
are  liable  by  reason  of  the  existence  of  the  oonos*'^ 
Had  the  plaintiff's  land  been  required  for  the  sd*^ 
construction  of  the  railway,  the  question  wonU  sj 
have  arisen,  because  the  railway  company  codd  lit 
have  constructed  their  works  without  acquiring 
plaintiff's  interest  in  the  property.  The  land  in  «l 
he  had  an  interest  is,  however,  land  which  the  cfl*^ 
pany  was  entitled  to  take  compulsorily,  and,  alUw^p 
they  have  acquired  the  reversion  by  *fl*«Mn«Bt  I  ■• 


VciXLTL      [j^ii.i8«.j        THE  WEEKLY  REPORTER. 


511 


High  Court.   Anderson  v.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.  High  Court. 


not  think  that  any  distinotion  can  be  drawn  on  this 
ground,  haying  regard  to  the  authorities  bearing  on 
the  matter.  The  precise  point  that  I  have  to  deter- 
mine is,  so  far  as  I  am  aware,  new,  but  there  are 
authorities  which  it  is  necessary  to  consider  in  order 
to  arrive  at  a  proper  conclusion. 

In  the  case  of  Kirhy  v.  School  Board  for  Harrogate 
a  was  held,  by  the  Court  of  Appeal  afiBrming  the 
decision  of  North,  J.,  that  when  a  School  Board 
Bcqnires  land,  whether  by  agreement  or  compulsion, 
for  the  purposes  of  the  Elementary  Education  Act, 
1870,  and  purchases  with  notice  of  a  restrictive  covenant 
to  which  the  land  is  subject  in  the  hands  of  the  vendor, 
the  covenantee  cannot  maintain  an  action  against  the 
School  Board  for  breach  of  such  covenant,  and  his 
only  remedy  is  compensation  under  section  68  of  the 
Lands  Clauses  Consolidation  Act,  1845.    In  that  case 
the  vendor  to  the  board  of  a  plot  of  land  had  previ- 
ously covenanted,  on  the  conveyance  of  an  adjoining 
plot,  that  no  buildings  (except  bay  windows  and 
pordiee)  should  without  consent  be  erected  within 
thirty  feet  of  the  northern  boundary,  and  that  no 
noisome  or  ofilensive  trade  or  calling  should  be  carried 
on  on  the  plot  of  land  afterwards  conveyed  to  the 
School  Board.    The  principle  applied  in  that  case  was 
that  the  remedy  which  might  otherwise  have  existed 
against  the  School  Board  in  respect  of  breach  of 
covenant  was  destroyed  by  reason  of   the   statute 
authorizing  the  construction  of  the  works,  and  Kay, 
L. J.,  says :  "  Therefore  it  seems  to  me  that,  even 
if  this  were    a   railway  company  and   they   were 
executing   works    which    would    injuriously    afiPect 
another  landowner,   section  68   would    apply,    and 
that  other  landowner  would  not  be  entitled  to  obtain 
an  injunction,  but  would  be  bound  to   apply  for 
compensation  under  this  section  68."     The  decision 
in  Una    case   is   in    accordance    with   the   decision 
in  Clarke  v.  School  Board  for  London,  applying  the 
principle  which  had  previously  been  apphed  in  the 
case  of  an  easement,  to  the  case  of  a  right  created  by 
restrictive  covenant.      In  the  case  of  Baily  v.   De 
Crespigny  it  was  determined  that  where  the  defendant, 
who  hiad  demised  certain  premises  to  the  plaintiff  for 
a  long  term  of  years,  and  had  covenanted  with  the 
plaintiff  that  neither  he  the  defendant,  nor  his  heirs 
nor  his  assigns,  should  build  on  certain  adjoining 
p^-emises  belouging  to  him,  except  as  therein  par- 
titfolarly  mentioned,  and  where  subsequently  to  the 
lease  a  railway   company   had    acquired  from  the 
defendant  this  adjoining  land  under  powers  given 
them  by  Act  of  Parliament,  the  assignment  from  the 
defendant  to  the  railway  company  beiog  in  comple- 
tioii   of  the  compulsory  purchase;    and  where  the 
oompany  had  subsequently  built  the  erections  com- 
plained of  which  were  reasonably  required  for  the 
purposes  of  their  undertaking,  the  defendant  was 
discliarged  from  his  covenant  by  the  subsequent  Act 
»f  Pmrliament  which  compelled  him  to  assign  to  the 
railway  company,  and  so  put  it  out  of  his  power  to 
prrf orm  the  covenant ;  and  Lord  Hannen  (then  Mr. 
Pnatioe  Hannen),    in  delivering    the   judgment   of 
;be   ooort,  says:    "The  defendant   when   he  con- 
tacted, used  the  general  word  'assigns,'  knowing 
hat  it  had  a  definite  meaning,   and  he  was  able 
o  foresee  and  guard  against  the  liabilities  which 
■i^h't  arise  from  his  contract  so  interpreted.    The 
ii^^ialatare,  by  compelliDg  him  to  part  with  his  land 
9  A  railway  company,  whom  he  could  not  bind  by 
ay  atipuiation,  as  he  could  an  assignee  chosen  by 
imaelf*  has  created  a  new  kind  of  assign,  such  as 
fwu$  not  in  the  contemplation  of  the  parties  when  the 
ontract  Was  entered  into.    To  hold  the  defendant 
Mponaible  for  the  acts  of  such  an  assignee  is  to  make 
a  entuely  new  contract  for  the  parties." 
In  each  of  th^  o^^ob  to  which  I  have  referred  the 


goint  now  raised  is  not  precisely  involved,  because  what 
as  happened  is  not  that  the  covenantor  has  sold  to  the 
railway  oompany  adjoining  land  in  respect  of  which 
he  has  entered  into  restrictive  covenants,  but  that  he 
has  sold  his  reversion  in  the  same  land  included  in 
the  lease  containing  the  covenant  for  quiet  enjoy- 
ment ;  and  a  distinction  is  also  pointed  out  in  that, 
in  the  present  case,  the  lease  was  granted  to  the 
plaintiff  and  the  assignment  to  the  company  was 
executed  after  the  passmg  of  the  Act  under  which  the 
company  has  done  the  acts  complained  of.  In  my 
judgment,  if  the  lease  had  been  granted  to  the  plaintiff 
prior  to  the  passing  of  the  Act  the  principle  of  the  cases 
to  which  I  have  referred  would  have  been  clearly 
applicable  to  the  present  case,  althoue^h  the  assignment 
had  been  made  subsequently  to  that  date,  but  I  have  to 
consider  the  other  question — viz..  What  is  the  effect 
of  a  covenant  for  qmet  enjoyment  contained  in  a  lease 
granted  after  the  passing  of  an  Act  of  Parliament 
authorizioKt  but  not  requiring,  the  taking  of  the  land 
demised  ?  Jjessor  and  lessee  must  both  be  deemed  to 
know  when  they  enter  into  the  contract  that  the  land 
may  or  may  not  be  taken  by  the  railway  company  and 
that  the  interest  of  either  of  them  may  be  so  taken  with- 
out the  interest  of  the  other  being  also  acquired.  Lessor 
and  lessee  also  know  that  their  respective  interests 
may  be  injuriously  affected  by  the  railway  company 
in  carrying  out  its  statutory  obligations  and  acting 
stricUy  within  its  statutory  powers,  and  both  parties 
know  that,  should  their  or  either  of  their  interests  be 
injuriously  affected,  there  are  statutory  provisions 

Erovidio^  for  compensation  being  paid.  First,  as 
etween  lessor  and  lessee.  What  is  the  true  meaning 
of  a  covenant  for  quiet  enjoyment  in  the  terms  of  the 
covenant  in  the  present  case  ?  Under  such  circum- 
stances, do  the  parties  mean  and  intend  that  the 
lessor  is  to  be  liable  in  the  event  of  disturbance  by 
the  company  in  tiie  legitimate  exercise  of  its  Parlia- 
mentary powers,  or  do  they  mean  that,  subject  to 
such  exercise  of  the  statutory  power,  the  covenant  is 
to  apply  ?  I  think  that  the  true  intent  and  meaning 
of  the  covenant  is  Uiat  the  covenantor  will  be  answer- 
able for  his  own  acts  and  for  the  acts  of  his  assignees, 
but  not  that  he  will  be  answerable  for  the  acts  of  the 
railway  company  in  the  exercise  of  its  statutory 
powers,  the  oompany  not  beioff  in  the  true  sense  his 
voluntary  assignee  at  aU,  although  he  conveys  to 
the  company,  and  the  company  is  not  put  to  the 
actual  exercise  of  its  compulsory  power.  If,  then, 
the  lessor  would  not  be  liable,  how  can  his  assignee, 
the  railway  company,  be  liable  in  the  absence  of  a 
fresh  bargain  on  its  part  to  be  liable  ?  It  is  reason- 
ably clear  that  the  company  cannot  be  liable. 

But,  although  I  have  expressed  this  view  as  to  the 
liability  of  the  lessor,  it  is  not  in  my  judgment 
necessary  for  the  decision,  because  in  the  present  case 
it  is  not  the  lessor  but  the  railway  company  against 
whom  rdief  is  sought,  and  I  am  of  opinion  that, 
even  if  the  plaintiff  was  entitled  to  sue  the  lessor 
upon  his  covenant,  he  is  not  entitled  to  sue  the 
railway  company,  the  lessor's  compulsory  assignee. 
I  think  that  a  lailway  company  taking  lands  under 
statutory  powers,  and  constructing  works  within 
such  powers  without  negligence,  is  entitled  to  take  the 
interest  of  any  person  having  an  interest  in  land 
wi£hout  incurring  liability  in  respect  of  any' existing 
covenant  entered  into  by  the  owner,  whose  interest 
the  company  acquires,  so  far  as  the  enforcement  of 
such  covenant  would  impose  a  burden  upon  the  com- 
pany in  derogation  of  its  statutory  rights  and 
obligations.  It  is  not  necessary  to  say  or  decide  that 
the  covenant  is  ^one  for  aU  purposes.  Nor  is  it 
necessary  to  consider  how  far  the  acts  done  by  the 
railwav  company,  if  amounting  to  a  destruction  of 
the  subject-matter  of  the  lease,  might  or  might  liot 
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afford  a  good  answer  to  an  action  for  rent  or  in 
respeot  of  other  covenants  of  the  lease.  It  has  been 
nrged  on  behalf  of  the  plaintiff  that  it  seems 
anomalous  and  unfair  that  the  company  can  take  the 
interest  of  a  lessor  with  all  such  lessor's  rights,  aud 
at  the  same  time  be  free  from  the  obligations  imposed 
by  the  lease  upon  the  lessor.  The  question  can  only 
arise  in  rare  instances.  If  the  land  is  really  required 
for  the  purpose  of  the  undertaking  it  is,  of  course,  as 
necessary,  if  not  more  necessary,  in  most  cases  to 
take  the  interest  of  the  lessee  than  that  of  the  lessor, 
but  it  may  happen  that  the  interest  of  one  or  other  of 
the  parties  interested  in  the  land  may  be  bond  fide 
taken  by  the  company  before  it  discovers  that  it  does 
not  require  the  land.  There  has  been  a  suggestion 
in  the  present  case  that  the  pl^tiff  took  hiB  lease 
with  a  view  to  the  profit  he  might  make  upon  the 
land  being  taken  by  the  company.  I  am  bound  to 
say  that  I  see  no  justification  upon  the  evidence  for 
the  suggestion ;  on  the  other  hand,  the  plaintiff  has 
rather  endeavoured  to  hold  up  the  railway  company 
as  oppressive,  declining  to  take  his  property  from 
sinister  motives.  I  have  nothing  to  do  with  these 
matters,  but  have  only  to  consider  the  legal  position. 
I  think  the  company  has  acted  within  its  legal 
rights,  and  that  the  plaintiff  must  look  to  his 
statutory  riffht  to  compensation  for  such  remedy  as 
he  is  entitled  to.  This  involves  the  dismissal  of  the 
plaintiff's  action  so  far  as  his  claim  in  respect  of 
injury  done  to  the  structure  of  his  house  is  concerned, 
and  it  also  disposes  of  the  counter-claim  in  the  second 
action,  and  both  must  be  dismissed  with  costs,  except 
as  to  the  costs  of  the  first  action  down  to  the  time 
of  the  amendment,  which  I  allowed  at  the  trial; 
those  costs,  I  consider,  ought  to  be  borne  by  the 
railway  oompoay. 

Jiidgment  /or  tJie  defendant  company. 

Solicitors    for   plaintiff   Anderson,    Ford,     Lloyd, 
BartkU,  &  Michelmore. 

Solicitors    for    defendant    compiny,     Curdiffee    & 
Davenport,  for  B.  L.  Monk,  Manchester. 
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Q.  B.  Div. 
(Wills  and  Kennedy, 

Beg.  V,  CoTHAif  and  Anotheb  and  Webb. 
Ex  parte  Same,  (a.) 

Justices — Licensing  law — Appeal —Transfer  of  licence — 
Certiorari — Mandamus — Alehouse  Act,  1828  (9  Oeo. 
4,  c.  61),  M.  4,  14. 

By  section  4  o/  9  Oeo,  4,  c.  61,  it  is  provided  tJiat  at 
special  transfer  sessions  **it  shall  he  lawful  for  the 
justices  there  and  then  assembled,  in  the  case  and  in  the 
manner  and  for  the  time  hereinafter  directed,  to  license 
such  persons  intending  to  keep  inns  theretofore  kept  by 
other  persons  being  about  to  remove  from  such  inns,  as 
they,  the  said  Justices,  shall  .  .  .  deem  fit  and  proper 
persons, '' 

A.  for  ten  years  had  obtained  an  annual  certificaie  for 
a  licence  to  sdl  beer  on  certain  premises.  These  premises^ 
however,  had  been  kept  as  a  draper*s  shop  during  that 
time,  and  not  as  an  inn,  artd  A.  had  never  sold  beer 
therein^  nor  had  he  during  that  time  been  in  occupation 
thereof  He  applied  at  transfer  sessions  for  a  grant  by 
way  of  transfer  to  B.  of  the  licence  or  certificate.  The 
justices  granted  the  application. 

Held,  (1)  following  Beg.  v.  Sharman,  ante,  p.  367, 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister-    | 
at-Law.  j 


thai  a  oertiurari  would  not  lie  ;  (2)  thai  the  justices  had 
not  heard  and  determined  the  matter  according  to  law, 
and  that  a  mandamus  ouglU  to  be  granted  against  them. 
They  had  not  merely  miscoiistrued  t?ie  statute,  hut  had 
taken  into  consideration  matters  outside  the  ambit  of  (heir 
jurisdiction. 

In  this  case  three  rules  nisi  had  been  obtained. 
The  first  rule  was  for  a  writ  of  certiorari  to  quash  a 
renewal  of  a  licence ;  the  second  was  for  a  writ  of 
certiorari  to  quash  the  transfer  of  such  licence ;  and 
the  third  was  for  a  writ  of  mandamus  to  the  justioei 
of  the  Prescot  Division  of  Lancastiire  to  hear  and 
determine  the  application  for  such  transfer  aoo(«diiig 
to  law. 

On  the  21st  of  December,  1897,  the  lioeniing 
justices  for  the  aforesaid  division  granted  to  one 
Webb  the  transfer  under  section  14  of  the  Alehouse 
Act,  1828,  of  a  licence  granted  to  J.  Wallace  on  the 
25 th  of  August,  1897,  to  sell  by  retail  at  a  house  in 
Church- street,  Farnworth,  Widnes,  beer  to  be  ooo- 
sumed  on  or  off  the  premises.  For  ten  yean  Walkce 
had  annually  obtained  a  certificate  to  hold  snch  t 
licence  in  respect  of  this  house,  but  during  the  whola 
of  that  period  he  had  not  resided  therein,  nor  bad 
beer  or  other  intoxicating  liquor  been  sold  thenin. 
The  house  had  in  fact  been  used  for  thirteen  yean  is 
a  draper's  shop.  It  was  alleged  that  the  justices  had 
no  jurisdiction  to  grant  this  transfer. 

Section  4  of  the  Alehouse  Act,  1828  (9  Qeo.  4,  o, 
61),  provides  that  special  sessions  shall  oe  held,  it 
which  "  it  shall  be  lawful  for  the  justicea  there  sad 
then  assembled  in  the  case  and  in  the  manner  and  for 
the  time  hereinafter  directed,  to  license  such  penons 
intending  to  keep  inns  theretofore  kept  by  o&er 
persons  beinff  about  to  remove  from  such  inns,  u 
they,  the  said  justices,  shall  •  •  .  deem  fit  and  proper 
persons     .     .     .     .'* 

Section  14  gives  the  cases  in  which  a  tnuufer  wasf 
be  granted  and,  inter  alia,  provides  for  the  case  whert 
a  duly  licensed  person  shaU  '*  remove  from  or  jM 
up  the  possession  of  the  house." 

Mattinson,  Q,C,  {Thomas  Sunft  with  him),  shovsS 
cause  against  the  rules. — The  ground  of  the  objecdoa 
in  this  case  is  that  Wallace  was  not  the  real  resfdwt 
occupier  of  the  licensed  premises.  That  is  admitted, 
but  nevertheless  the  ride  should  be  didoharged  oa 
three  g^unds :  Firstly,  because  there  is  no  reme^f 
applicable  in  this  case  by  way  of  certiiirari,  Beg,Jm 
Sharman,  ante,  p.  367,  [1898]  1  Q.  B.  578 ;  seoonflr, 
because  the  appUcant  was  not  a  person  entitled  in  tht 
discretion  of  the  court  to  a  writ  of  certiorari ;  sad 
thirdly,  because  the  objection  in  subetanoe  is  eotinlf 
unfounded.  The  mandamus  should  also  be  dii- 
charged.  It  was  asked  for  on  the  ground  that  te 
justices  have  decided  wrongly.  The  rule  does  aot 
show  that  they  failed  to  do  anything  they  were  sskfll 
to  do.  They  have  heard  and  determined  the  eva 
If  the  licence  is  null  and  void  the  licensee  can  bt 
proceeded  against  for  selling  without  a  Hoenoe. 

Horace  Avory  {R,  M,  Montgomery  with  himl  it 
support  of  the  rule. — ^The  licence  granted  to  Wafisflt 
is  null  aud  void.  Neither  Wallaoe  nor  Webb  was  tl* 
Tf^al  resident,  holder,  or  occupier  here.  By  3  ft  i 
Vict.  c.  61  the  licensee  must  be  the  real 
holder,  and  occuoier  of  the  premises.  The 
grant,  therefore,  being  null  and  void,  it  follows 
the  transfer  is  invalid.  Wallace  is  not  a  p 
within  the  meaning  of  section  4  of  the  Alehoosa  iA 
of  1828. 

Counsel  cited  Beg,  v.  King,  36  W.  R.  600, 
a  B.  D.  430;  Beg.  v.  Bowman,  [1898]  1  Q.  B.  0 
Beg,  V.  Justices  of  London,  43   W.  B,  287,  [ISaS] 
Q.  B.  214. 
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Wills,  J.-— This  case  is  perleotty  free  from  difficulty 
M  to  one  part  of  it»  bat  the  other  part  of  it  ia  not 
quite  so  clear.  It  is  perfectly  dear  that  the  magis- 
trates baTS  given  a  decision  which  is  absolutely  un- 
supported 1^  any  Act  of  Parliament,  or  any  power 
▼erted  in  them.  There  was  an  application  to  them 
for  a  transfer  of  a  certificate  under  the  Act  of  1869 
(S2  &  33  Vict.  c.  27),  which  is  necessary  in  order  to 
enable  the  occupant  of  the  bouse  to  get  his  excise 
fioence.  Now,  for  all  purposes  the  machinery  and  jnris- 
diotion  in  the  transfer  of  such  certificates  is  by  sub- 
section 6  of  section  4  of  the  Act  of  1870  (33  &  U 
Yiot  c  29)  put  upon  exactly  the  same  footing  as  the 
transfer  <rf  the  full  licence  granted  by  the  magistrates 
under  the  Act  of  1828.  Therefore  we  are  referred  to 
section  4  of  the  Act  of  1828,  and  by  that  section  the 
magistrates  have  ^wer  to  license  such  persons  in- 
tending to  keep  mns  theretofore  kept  by  other 
persons  bdng  about  to  remove  from  such  inns  as 
they  should  think  fit. 

Now,  in  the  present  case  Webb  was  intending  to 
keep  an  inn  upon  premises  which  had  for  some  ten 
or  twelye  years  before  that,  been  licensed  in  the  name 
of  Wallace ;  but  it  was  not  an  inn  theretofore  kept 
by  any  other  person,  because,  although  Wallace  had 
got  the  licence,  somebody  had  kept  a  draper's  shop 
ti&ere ;  Wallace  had  nothing  whatever  to  do  with  it. 
Therefore  tiiat  essantial  put  of  the  statute  was  not 
complied  with ;  but  it  does  not  end  there ;  the  Act  of 
Parliament  here  is  confined  to  granting  licences  to 
persons  intending  to  keep  inns  theretofore  kept  by 
other  persons  bemg  about  to  remove  from  such  inns. 
Wallace  was  not  about  to  remove  from  the  premises, 
let  alone  the  inn,  because  he  had  never  lived  there. 
A  more  lamentable  abuse  of  the  Act  of  Parliament  it 
is  difficult  to  conceive.  It  is  quite  dear  that  it  is 
wrong,  and  that  the  magistrates  have  acted  without 
juiisdiotion,  and  I  confess  that  without  having  heard 
the  matter  aivued,  I  mysdf  should  have  thought, 
primd  facie,  that  this  is  well  within  the  numerous 
daas  of  cases  in  which  certiorari  has  been  granted. 
But  my  brotiier  Wright,  who  has  paid  great  attention 
to  these  matters,  and  my  brother  Darling,  who  sat 
with  bim  in  the  Divisional  Gourt,  a  short  time  ago 
deeided  in  the  case  of  Beg.  v.  Sharman  that  that 
was  not  so,  and  that  these  acts  of  the  magistrates  in 
nanting  liccoices  cannot  be  questioned  by  certiorari. 
To  that  decision  we  are  bound  to  conform  so  long  as 
it  remains  law.  Therefore  we  cannot  in  this  instance, 
whatever  one's  own  notion  may  be,  entertain  the 
question  of  cerUorari,  so  that  the  application  for  a 
certiorari  must  be  dismissed. 

Tben  comes  the  question  whether  it  is  a  case  for  a 
mandamuu  to  compid  the  justices  to  hear  and  deter- 
mine according  to  law.  Now,  of  course  it  does 
not  need  authority  to  tell  us  that  the  distinction 
between  an  erroneous  decision  and  a  neglect  or  a 
failure  to  hear  and  determine  according  to  law  may 
be  an  rxceedinftly  thin  one,  and  that  the  cases  upon 
the  point  are  likdy  to  run  very  fine. 

But  I  take  the  leading  prindple,  however  difficult  it 
may  be  to  apply  it,  to  be  this,  that  if  the  magistrates 
have  applied  themsdves  to  the  section  of  the  Act  of 
Parliament,  and  to  the  application  as  it  ought  to  be, 
and  have  no  more  than  erroneoudy  determined  the 
onestion  which  arises  under  the  Act  before  them, 
toeir  decision  cannot  be  reviewed  by  the  process  of 
mamdamue,  whetiier  there  be  an  appeal  or  not.  There 
is  dther  an  appeal  or  there  is  not ;  if  there  is  not, 
their  decision  is  final ;  but  if  there  is,  appeal  is  the 
proper  remedy.  But  certainly  when  it  appears  by 
direct  evidence  that  thev  have  taken  into  considera- 
tion  matters  which  are  absdutdy  outside  the  ambit 
of  their  jurisdiction  and  outdde  all  the  matters  which 
by  law  ought  to  be  taken  into  condderation  in  deal- 


ing with  the  subject,  that  is  a  hearing  and  deter^ 
mination  not  acc(»ding  to  law.  For  instance,  take 
the  case  of  Beg.  v.  Bourmanf  that  occurred  the  other 
day,  when  the  magistrates  went  in  the  direction  of 
putting  up  a  licence  to  auction,  and  said  nobody 
should  have  it  who  would  not  pay  £1,000  for  it. 
There  we  hdd,  in  accordance  with  the  prindple  of 
many  previous  decidons,  that  they  had  taken  into 
consideration  matters  wldch  were  entirdy  foreign  to 
the  subject-matter  in  question,  and  that  therefore 
they  had  not  heard  and  determined  according  to 
law. 

When  these  things  appear  upon  affidavit  there  is 
no  difficulty  about  it.  In  the  present  case  they  do 
not  appear  upon  affidavit;  but  if  they  are  to  be 
coUectod  and  to  be  demonstrated  simply  by  a  con- 
dderation of  what  has  taken  place— if  they  really 
are  demonstrated  by  that,  they  are  just  as  good  a 
piece  of  evidence  as  any  other.  The  difficulty  is 
merdy  in  arriving  at  the  facts  ^it  is  one  of  evidence. 

Now,  when  it  appears,  as  it  does  here,  that  with 
the  plain  words  of  the  statute  before  them,  they  have 
^ven  the  licence  to  a  pmon  who  meant  to  keep  an 
inn,  but  they  have  ^ven  it  in  respect  of  something 
which  was  not  an  inn  theretofore  kept  by  another 
person,  and  they  have  given  it  in  respect  of  a  change 
of  status  in  these  premises  which  had  nothing  to  do 
with  the  person  who  had  theretofore  been  licensed 
or  kept  the  inn  and  been  about  to  remove,  it  is  plain 
that  they  cannot  have  decided  according  to  law ;  that 
they  must  have  taken  into  condderation  some  ex- 
traneous matters ;  they  have  not  told  us  what  they 
are,  but  they  could  not  have  decided  upon  the  jiroper 
and  legitimate  condderations.  It  is  not  a  question  of 
misconstruction.  No  construction  can  posdbly  alter 
the  plain  words  of  this  Act  of  Parliament,  and  no 
construction  can  make  these  premises  into  an  inn 
theretofore  kept  by  Wallace,  and  no  construction  can 
make  Wallace,  who  had  nothing  to  do  with  any 
removal  from  tbe  place,  into  a  person  who  is  about 
to  remove  from  such  inn.  It  is  not,  therefore,  a  case 
of  erroneous  construction,  in  which  case  a  mandamue 
ought  to  be  refused ;  but  it  is,  and  must  be,  a  case  in 
which  they  have  decoded  from  some  extraneous  con- 
dderations, whidi  are  not  within  the  Act  of  Parlia- 
ment, and  which  indicate  that  they  have  so  far 
departed  from  the  Act  of  Parliament  that  their  judg- 
ment cannot  be  said  to  have  been  confined  to  those 
tldngs  which  by  law  tiiey  were  entitled  to  take  into 
condderation. 

Under  these  droumstances  I  have  no  doubt  myself 
that  a  mandamui  is  the  proper  remedy,  and  that  the 
rule  for  the  mandamue  must  oe  made  absolute. 

EENinsDY,  J.— I  am  of  the  same  opinion.  On  the 
face  of  the  document  in  respect  of  which  applications 
in  the  alternative  for  a  certiorari  or  for  a  mandamua 
have  been  made,  and  which  purports  to  be  a  grant  by 
her  Majes^'s  justices  of  the  peace  pursuant  to  section 
4  of  the  Litoxicating  Liquors  Licensing  Act,  1828, 
and  the  Acts  amending  the  same,  they  licence  John 
Webb  and  transfer  to  bun  the  licence  now  hdd  by 
Joseph  Wallace,  a  beerhouse-keeper.  Turning  to  the 
4th  section  of  the  Intoxicating  Liquors  T<icendng 
Act,  1828,  it  is  expressly  provided  that  the  power 
which  is  called  in  more  recent  legislation  "trans- 
ferring," although  the  word  **  transfer  "  is  not  used 
in  the  Intoxicating  Liquors  LicensiDg  Act,  1828,  in 
any  sense,  shall  be  exercised  by  the  justices  only  in 
certain  cases.  The  jurisdiction  is  founded  in  the 
terms  of  that  section  itsdf  upon  there  being  a  state 
of  things  in  which  a  person  holding  a  licence  is  about 
to  remove  from  the  inn  in  respect  of  which  he  has 
hdd  a  licence.  That,  as  my  brother  has  pointed  out, 
in  itself  would  be  sufBdent  in  this  case  to  show  that 
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the  jiisticeB  had  to  deal  with  a  oase  in  which  it  was 
not  lawful  for  them  according  to  the  terms  of  the 
section  to  make  the  grant  to  the  person  who  was 
proposing  to  be  placed  in  the  position  of  a  previous 
holder,  because  there  was  nobody  before  them  who 
was  about  to  remove  from  an  inn  which  had  been 
previously  held  and  used  as  such.  We  havenotany  affi- 
davit from  the  justices,  nor  do  the  justices  here  appear 
by  6oun«el.  Nor  in  the  affidavit  which  has  been  put 
in  by  Mr.  Webb  is  there  any  sort  of  evidence  before 
UR  which  qualifies  the  statement  in  paragraph  5  of 
the  affidavit  of  Mr.  Williams,  which  shows  that  no. 
beer,  cider,  oij  other  ingredients  have  been  sold  on 
the  premises  for  the  last  thirteen  or  fourteen  years 
prior  to  the  date  of  the  application,  and  that  Wallace 
had  not  resided  in  or  occupied  the  premises  for 
upwards  of  ten  years.  .  ^    «    ,  ^,    ^ 

For  myself  it  would  be  quite  sufficient  to  find  that 
in  the  section  under  which  the  justices  have  pur- 
ported to  do  what  is  complained  of  they  had  no 
jurisdiction  at  all ;  but  further  than  that,  as  I  read 
the  section,  not  only  is  that  required,  but  we  are 
referred,  for  the  right  to  make  this  transfer,  as  it  is 
called  by  the  section  itself,  to  the  case,  and  in  the 
manner  and  for  the  time  hereinafter  directed.  That 
refers  us  to  the  14th  section,  and  if  you  look  at  the 
14th pection,  which  may  be  considered  in  a  sense  to  be 
a  complement  and  an  explanation  of  section  4,  it 
gives  a  number  of  cases  in  which  such  a  grant  may 
be  made,  and  the  only  one  applicable  to  this  case  is  a 
case  in  which  a  person  being  licensed,  or  the  heirs, 
executors,  administrators,  or  assigns  of  any  person  so 
licensed,  shall  remove  from  or  yield  up  the  possession 
of  the  house  specified  in  such  licence.  As  he  was 
neither  occupying  the  house  in  any  sense,  nor  using 
the  house  in  any  sense,  he  could  not  be  said  to 
remove  from  it,  or  yield  up  the  possession  of  the 

house.  ,       .    .  ,   .J        ^ 

That  being  the  state  of  the  facts,  and  it  not 
appearing  on  the  face  of  the  grant  that  it  is  under 
that  section  it  is  to  my  mind  quite  inexplicable,  nor 
has  any  suggestion  that  I  can  follow  been  afforded  to 
us  in  the  careful  argpiment  of  the  learned  counsel 
who  appears  here  to  show  cause  against  the  rule 
how  that  came  to  be  made.  On  the  face  of  the 
section  Wallace  was  not  the  person  whose  case  they 
could  deal  with  under  the  section.  It  appears  to 
have  been  pointed  out  to  them  what  the  facts  were, 
and  how  they  came  to  be  persuaded  to  make  it  under  the 
section  I  am  at  present  wholly  at  a  loss  at  conjecture. 
Then  comes  the  only  real  question— as  to  the 
remedy.  With  regard  to  the  remedy  by  certiorari  I 
say  nothing,  because  my  brother  Wills  has  had  to 
consider  this  in  a  previous  case  in  which  the  court 
found  itself  confronted  with  a  decision  of  the  same 
tribimal  which  has  held  that  certiorari  is  not  appli- 
ca>)le,  and  T  should  have  to  follow  it  in  this  case.  It 
is  quite  sufficient  that  there  has  been  that  decision, 
and  until  a  different  view  is  taken  by  another 
tribnni^  we  must  follow  that  decision. 

Then  comes  the  question  of  remedy  by  mandamus. 
I  think  it  is  rather  apparent  from  the  cases  that  in 
these  questions  of  licensing  the  court,  while  it  always 
guards  this  special  and  peculiar  right,  has  been  at 
any  rate  rather  more  liberal  in  its  construction  in 
these  licensing  cases  than  in  most  other  cases.  The 
decision  which  I  referred  to  of  Reg,  v.  De  Rutzen,  24 
W.  R.  343,  1  Q.  B.  D.  65,  shows,  both  in  the  judg- 
ment itself  and,  I  may  add,  in  the  interlocutory 
remarks  of  the  great  authority,  Blackburn,  J.,  that 
the  hearing  and  determining  according  to  law  is  the 
matter  which  has  to  be  considered.  Of  course  I  am 
not  saying  for  a  moment  that  the  mere  misconstruc- 
tion of  a  section— still  less,  of  course,  any  view  of 
facts— could  be,  if  erroneously  taken,  set  right  by  a 


mandamtu.  Certainly  not.  But  where,  as  hero,  tiiey 
have,  upon  facts  whidi  do  not  admit  their  jurisdictbu, 
acted  as  they  have,  it  seems  to  me  that  tiie  justices 
have  brought  themselves  within  those  remodial  powsn 
which  are  granted  where  they  take  matten  into  con- 
sideration which  they  ought  not — ^if  tiuit  was  the 
reason  that  they  did  it — or  where,  as  here,  they  have 
purported  to  act  under  a  section  which',  on  the 
admitted  facts,  was  not  the  section  which  entided 
them  :to  make  the  order  which  they  inade,  I  should 
hold  that  the  remedy  hj  mcmdamue  was  the  piopflr 
one. 

Wills,  J. — I  should  say  that  I  entirely  agree  viik 
what  my  brother  has  said  about  section  14.  I  fofgot 
to  ray  it,  because  it  seemed  to  me  so  abundantly  Ghsr 
that  under  section  4  alone  this  miscarriage  had  taken 
place,  that  it  did  not  seem  to  me  to  be  nepessary  for 
the  court  to  touch  that  question ;  but  I  quite  agree 
that  section  14  is  pointed  at  by  section  4  to  be  taken 
into  consideration,  and,  if  so,  the  matter  becomes  still 
plainer. 

Rule  for  oertioniri  discharged;  rule  for  mandamus 
mcuie  absolute. 

Solicitors  for  the  applicant,  Lloyd-Oeorge^  Roierts^ 
db  Co,,  tor  Herbert  Lewis  A  Davies,  LiverpooL 

Solicitors  for  the  respondent,  John  Hand,  for  £tfami 
Berry,  Liverpocd. 

The  justices  were  not  represented* 


May  9, 10. 


OToutt  of  Sppeal. 

From  Chan.  Div.  1 

(Lindley,  M.B.,  and  Rigby  > 

and  Collins,  L.JJ.)        J 

In  re  Bussian  Spratt's  Patknt  (LnciTKD). 
Johnson  v.  Bussian  Spbatt*b  Patent  (liDorsD).  («.) 

Company — Debentures — Charge   on  aU  **properhf^^ 
Uncalled  capital. 

In  a  charge  created  by  debentures  issued  fty  a  limM 
company  on  all  present  and  future  property  of  ike  am' 
pany^  the  word  **  property  "  does  not  include  uuealid 
capital  of  the  company. 

Decision  o/ Stirling,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of  Stiriinf, 
J.,  and  involved  the  question  whether  debeotom 
which  charge  present  and  future  property  of  a  oca- 
pany  give  a  charge  on  the  uncaHed  capital. 

The  facts  were  as  follows :  The  company  was  ia- 
corporated  in  1891  with  a  capital  of  £120,000  dividai 
into  100,000  ordinary  and  20,000  preferenoe  tkans, 
all  of  £1  each.  Shares  of  both  classM  had  haea 
issued,  but  the  capital  was  not  fully  paid  up.  Ii 
1892  the  company  issued  193  debentures  of  £10  sscik 
These  debentures  charged  with  payment  of  priacipst 
and  interest  '*  the  unoertaking  of  the  said  oompsBf 
and  all  the  property  to  which  it  now  is  or  shall  ^ 
anytime  hereafter  become  entitled,  and  all  the  estiteb 
right,  and  title  of  the  company  in,  to,  and  npoa  tks 
said  premises. ' '  The  company  subseqaently  boiiopei 
further  sums,  which  were  secured,  subject  to  tte 
debentures,  by  a  charge  on  all  its  property,  thenar 
called  capital  being  expressly  indudra.  A  debentsie- 
holders'  action  was  commenced  in  1896  and  a  i 


(a.)  Beported  by  J. 


I.  StibIiIno,  Baq., 
at-Law. 


Bamfter- 
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)  duly  appointed  by  an  order  dated  the  14th  of 
April,  1896. 

On  the  21rt  of  April,  1896,  a  resolution  was  passed 
for  the  Toluntary  winding  np  of  the  company,  and 
the  receiver  in  the  deb^tore-holders'  action  was 
appointed  liquidator  in  the  volnntary  winding  np. 
An  order  was  made  for  the  nsnal  aocouota  and 
inqnizies,  and  the  master's  certificate  in  Diarchy  1897, 
found  that  the  property  diarged  in  favour  of  the 
debenture-holders  consisted  of  the  particulars  set 
forth  in  the  second  schedule  thereto  and  did  not 
indnde  the  uncalled  capital.  A  summons  was  then 
taken  out  on  behalf  of  the  debenture-holders  to  vary 
the  certificate  by  including  the  uncalled  capital. 

Stirling,  J. ,  was  of  opinion  that  he  was  bound  by  the 
decision  of  Chitty,  L.J.  (then  Ohitty,  J.),  in  In  re 
Ths  Streatham  and  OenercU  Estates  Go,  (Limited),  45 
W.  B.  105,  [1897]  1  Ch.  15,  and  decUned  to  vary  the 
oertifioate. 

Dunham^  for  the  appellant. — Stirling,  J.,  considered 
himself  bound  by  the  decision  in  In  re  The  Streatham 
and  General  EstaUa  Co.  {Limited),  45  W.  £.  105,  [1897] 
1  Ch.  15,  which  was  based  on  Stanley's  case,  12 
W.  R.  894,  4  De  Q.  J.  &  S.  407.  and  In  re  Colonial 
TrusU  Corporation,  15  Ch.  D.  465.  29  W.  B.  Dig.  40. 
Now,  the  last  two  cases  were  decided  on  the  ground 
that  uncalled  capital  is  not  the  property  of  the 
company,  because  capital  which  is  called  up  in  a 
winding  up  is  called  up  under  a  liability  imposed  by 
statute  and  not  by  the  contract,  and  therefore  never 
becomes  property  of  the  company  at  all.  Bat  the 
decision  in  In  re  Pyle  Works,  38  W.  B.  674,  44 
Ch.  D.  534,  has  altered  the  law,  and  since  that 
decision  capital  called  up  in  the  winding  up  is  the 
property  of  the  company.  In  re  Pyle  Works 
was  considered  by  the  JPrivy  Council  in  Newton  v. 
Anglo-Awtraiian,  &c,  Co.,  43  W.  B.  401,  [1895]  A.  C. 
244.  In  the  Str^ham  case.  In  re  Pyle  Works  was  not 
considered  by  Chit^,  J. ,  in  his  judgment.  [Lindley, 
M.B.,  referred  to  Howard  v.  Patent  Ivory  Manafac" 
taring  Co.,  36  W.  B.  801,  38  Ch.  D.  156.]  [Hamilton 
referred  to  In  re  Sankey  Brook  Co.,  18  W.  B.  914,  L.  B. 
10  £q.  381.  and  Bank  of  South  Auetralia  v.  Abrahams, 
23  W.  B.  668,  L.  B.  6  P.  C.  265.]  ILavington  referred 
to  Bower  v.  Foreign  and  Colonial  Gas  Co.,  W.  N., 
1877.  p.  222.]  All  these  cases  proceed  on  the  ground 
whidi  is  displaced  by  In  re  Pyle  Works.  They  all 
deal  with  the  memorandum  and  artides  of  associa- 
tion, and  not  with  any  charge.  Uncalled  capital 
has  now  been  held  to  be  property,  and  it  may  be 
so  described.  [Lindley,  M.B.,  referred  to  In  re 
Phoenix  Bessemer  Steel  Co.,  44  L.  J.  Ch.  683.  23  W.  B. 
Dig.  45.]  The  word  "  assets  "  has  been  held  to  include 
uncalled  capital :  Page  v.  International  Agency  and 
IndustHal  Truet,  W.  N.,  1893,  p.  32,  41  W,  B.  Dig. 
31.  IHamiltan  referred  to  In  re  Pyle  Works,  No.  2, 
39  W.  B.  235,  [1891]  1  Ch.  173.]  I  submit  that  the 
reasoning  of  all  those  cases  is  displaced  by  the  Pyle 
Works  case.  Ttiey  all  decide,  not  that  property  does 
not  include  uncalled  capital,  but  fchat  uncalled  capital 
cannot  be  mortgaged,  because  the  powers  which  the 
directors  are  bound  to  exercise  are  thereby  iuterfertid 
wirh.  The  Pyle  Works  case  decides  that  capital  got  in 
in  tbe  winding  up  is  part  of  the  capital  of  the  company. 
and  you  cannot  split  up  the  capital  and  say  that 
capital  g^'t  in  in  the  winding  up  is  distinct  from 
capital  which  was  called  up  by  the  company  while 
sail  in  existence. 

Webb  V.  Whiffin,  L.  B.  5  H.  L.  711,  21  W.  B. 
Di^.  241,  was  also  referred  to. 

Hamilton,  for  the  second  mortgagees,  and 

Lavington,  for  the  liquidator,  were  not  called  on  to 


Lindley,  M.B. — We  have  been  considering  this 
matter,  and  we  have  all  come  to  the  conclusion  that 
although  in  a  sense  uncalled  capital  may  be  called 

Sropeity,  yet  it  is  a  property  of  a  very  peculiar 
esoription.  After  all,  it  is  not  a  debt ;  it  is  a  right 
to  make  a  call  and  cieate  a  debt,  and  it  is  ratiher 
stretching  the  meaning  of  the  word  ** property"  to 
make  it  include  such  a  right  as  that. 

And  when  we  look  at  the  decisions  we  see  that  for 
years  past,  and  in  all  the  text-books  to  which  pro- 
fessional men  have  recourse,  it  has  been  considered 
that  in  this  class  of  document — namely,  debentures  of 
limited  companies,  the  word  "property"  will  not 
include  uncled  capital.  We  certainly  are  not  pre- 
pared to  depart  from  that  line  of  decision. 

Indeed,  in  this  case  I  think  we  should  be  doing  an 
injustice  if  we  did,  because  the  first  debenture-holders 
here,  if  they  took  any  advice  at  all,  were  probably 
told  that  the  word  "  property  "  would  not  include  un- 
called capital,  whereas  the  second  debenture-holders, 
if  they  took  advice,  were  probably  told  that  they  had 
got  a  charge  on  the  uncalled  capital  safely  enough, 
because  it  was  expressly  included  in  their  charge ;  and 
we  should  be  lending  ourselves  to  something  a  little 
unfair  if  we  pat  on  the  word  **  property  "  in  the  first 
debentures  the  interpretation  that  it  included  un- 
called capital. 

Biqby,  L.  J. — Any  other  decision  would  do,  in  my 
opinion,  great  in  justice,  not  only  in  this,  but  in 
many  other  cases;  and  I  do  not  think  we  should 
depart  from  what  has  been  held  to  be  the  meaning  of 
the  word  '*  property  "  iu  these  documents  for  years 
past. 

Collins,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed  with  costs. 

Solicitors,  Snell,  Sons,  &  Greenip  ;  WUson,  Brietows, 
A  Carpmad. 


April  20. 


From  Chan.  Div.  \ 

(lindlev,  M.B.,  and  Bigby  | 

and  Collins,  L.JJ.)         ) 

Manohesteb  Bbeweby  Co.  (Limited)  v.  Nobth 
Cheshire  and  Manohesteb  Bbeweby  Co. 
(Limited),  (a.) 

Company  —  Trcuie-name  —  Similarity — Name  of  new 
company  incorporating  name  of  agisting  company — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  20. 

In  1888  the  M.  Co.  and  the  N.  Co.  were  carrying  on 
business  as  separate  limited  companies,  and  continued  to 
do  so  until  1897.  In  the  latter  year  the  N.  Co.  sold  its 
business  to  R.,  who  converted  it  into  a  company  under 
the  registered  title  of  the  N.  and  M.  Co.  The  M.  Co.. 
having  brought  an  action  against  the  N.  and  M.  Co. 
claiming  an  injunction. 

Held,  that  the  N.  and  M.  Co.  must  be  restrained  from 
using  a  name  which  included  the  ntime  of  the  M.  Co., 
and  so  nearly  resembled  the  same  as  to  be  calculated  to 
deceive  the  public,  or  induce  t/ie  belief  that  the  business 
carried  on  by  the  defewiant  company  loas  the  same  as 
the  business  carried  on  by  the  M.  Co.,  or  in  any  way 
connected  therewith. 

The  registration  of  the  name  of  a  limited  company 
which  includes  the  name  of  a  toum  or  place  gives  no 
monopoly  to  that  company  of  the  particular  name  so  as 
to  prevent  its  use  by  any  other  limited  company,  provided 
such  use  is  not  calculated  to  deceive  the  public. 


(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 
Harris  ter-at-Law. 
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suggestion  that  oooors  to  every  business  man 
who  knows  anything,  at  all  about  the  formation  and 
amalgamation  of  oompanies  is  that  the  two  are 
amalgamated.  If  that  is  true  can  it  be  said  that 
they  do  not  fall  within  the  second  part  of  the  20th 
section,  which  says :  "  No  company  diall  be  registered 
under  a  name  so  nearly  resembUng  the  same  as  to  be 
calculated  to  deceive  **?  It  appears  to  me  they  are 
actually  hit  by  those  wo^ds.  If  you  find  any  com- 
pany— not  taking  part  of  the  name  of  a  subsisting 
company  like  the  word  '*  Manchester,"  or  anything 
of  that  kind,  but — taking  the  whole  of  the  name  of  a 
subsisting  company  and  combining  it  with  the  whole 
of  the  name  of  another  subsisting  company,  it  does 
deceive  the  public,  or  that  part  of  the  public  who 
take  aoy  interest  in  both  or  either  of  the  companies, 
into  the  supposition  that  the  business  of  the  one  is 
carried  on  by  the  other,  that  each  of  the  separate 
companies  is  being  carried  on  by  the  other  or  larger 
company.  I  do  not  see  the  answer  to  that.  Byrne, 
J.,  has  addressed  his  mind  to  the  amalgamation  of 
these  two  companies,  and  has  felt  a  difficulty  about 
it,  and,  as  I  understand  it,  has  come  to  tiie  conclu- 
sion he  did  on  the  ground  that  there  was  no  pasmng 
ofFof  the  beer  made  by  the  defendant  company  as 
the  beer  of  the  plaintiff  company.  That  is  one  method 
of  deceiving.  But  another  method,  which  is  just  as 
likely  to  deceive  as  not,  is  this:  That  if  you  are 
carrying  on  business  under  the  name  of  the  North 
Cheshire  and  Manchester  Brewery  Co.  (Limited),  you 
are  stating  that  you  are  those  who  are  carrying  on  the 
business  of  the  Manchester  Brewery  Co.  (Limited) 
and  that  you  cannot  get  the  beer  of  that  company 
except  by  coming  to  the  larger  company ;  in  other 
words,  you  are  representing,  and  misrepresenting 
too,  that  the  Manchester  Co.  is  not  carrying  on 
a  separate  business.  To  my  mind  it  is  calculate  to 
deceive,  and  to  deceive  a  great  mass  of  people.  Of 
course,  when  you  are  talking  about  shareholders  and 
other  persons  applying  for  shares  on  the  faith  of  a 
proepectus,  the  moment  that  they  read  the  prospectus 
they  see  that  which  is  indicated  by  the  larger  name 
is  not  true  in  fact — that  is  to  say,  those  who  have 
looked  further  than  the  name  into  the  real  facts  find 
out  there  is  no  such  amalgamation  as  that  which 
the  name  akme  suggests.  How  about  people  who 
do  not  know  anything  about  the  prospectus  and  do 
not  kx>k  at  the  prospectus  ?  How  about  a  perron 
who  sees  the  name  North  Cheshire  and  Manchester 
Brewery  Co.  (Limited)  over  a  public-house  or  some- 
thing of  that  sort?  Suppose  he  knows  about  the 
North  Cheshire  and  Manchester  companies,  what  is  his 
idea  P  Ss  idea  would  be  that  those  two  oompanies 
had  combined  together,  and  that  the  Manchester 
Brewery  Co.  had  ceased  to  carry  on  business  as  a 
separate  company.  I  think  there  is  no  answer  to  it 
To  my  mind  that  is  not  met  by  any  evidence  or  the 
arguments  which  have  been  suggested  by  the  defence. 
It  18  true  that  in  consequence  of  the  dates— that  is  to 
say,  the  defendant  company  having  started  only  on 
the  llih  of  October,  1897,  and  the  writ  being  issued 
on  the  22nd  of  October,  1897,  and  the  trial  coming 
or  soon  after— there  is  no  evidence  of  actual  deception ; 
bat  there  is  evidence — and  a  good  deal  of  evidence,  to 
mj  mind — to  show,  not  that  people  who  knew  nothing 
abont  it,  but  business  people,  would  infer  from  The 
name  of  the  North  Cheuiire  and  Manchester  Brewery 
Co.  that  the  Manchester  Brewery  Co.'S  business  was 
being  carried  on  by  the  defendant  company  and  not 
by  the  plaintifb.  That  is  calculated  to  deceive.  I 
think,  therefore,  that  this  appeal  ought  to  be  allowed, 
and  that  there  ought  to  be  an  injunction  in  sub- 
stantially the  terms  asked  for  by  the  claim. 

I  do  not  wish  to  say  anything  which  is  calculated 
to  lead  to  the  supposition  that  the  plaintiffs  have  a 


monopoly  in  the  word  « Manchester."  ''Manches- 
ter ''  may  be  used  by  brewery  companies  and  other 
companies  for  all  I  know.  But  I  do  go  the  length  of 
saying  that  a  company  which  takes  the  whole  of  the 
plaintifTs  name,  and  uses  it  in  such  a  connection  as  ■ 
this  defendant  company  has  used  it,  goes  too  far,  and 
does  that  which  is  calculated  to  deceive.  Whether 
they  intended  to  do  it  or  not,  I  do  not  know :  I  do 
not  go  into  that.  I  rely  on  the  mere  fact  that  this  par- 
ticular combination  of  names,  as  they  have  got  it,  is 
going  too  far,  and  is  not  justified  by  law ;  and  I  go 
so  far  as  to  say  I  do  not  think  it  is  justified  by  fair 
dealing.  I  think  the  appeal  ought  to  be  allowed, 
and  an  injunction  granted  in  the  terms  prayed  for, 
with  costs  here  and  below. 

BlQBY,  L.J. — ^I  am  of  the  same  opinion.  I  also 
refrain  from  going  into  the  question  whether  any 
intentional  wrong  was  done  here,  though  I  cannot 
help  seeing  that  there  mtist  have  been  a  great  deal  of 
wilful  blindness  on  the  part  of  these  directors,  look- 
ing at  the  fact  that  they  had  throughout  the  time 
when  the  company  was  being  promoted,  and  before 
it  was  incorporated,  for  their  secretary  a  man  who 
knew  all  about,  at  least  sufficient  about,  the  Man- 
chester Brewery  Co.  It  seems  to  me  a  strange  thing 
that  a  board  of  intending  directors  who  are  fioating 
a  company  should  not  take  the  trouble  to  make  a 
single  mquiry,  and  not  even  suggest  amongst  them- 
selves a  question  as  to  whether  there  might  not  be 
another  company  with  whose  business  they  might 
possibly  interfere.  But,  however,  I  will  assume  for 
the  purpose  of  my  judgment  that  they  had  no  inten- 
tion of  doing  that  which  was  absolutely  known  to 
them  to  be  wrong. 

Now,  it  seems  to  me  that  where  you  have  two 
companies  carrying  on  business  in  districts  which  over- 
lap, one  called  the  North  Cheshire  Brewery  Co. 
riiimited),  and  the  other  called  the  Manchester  Brewery 
Co.  (Limited),  and  there  appears  on  the  field  a  new 
company  calling  itself  the  North  Cheshire  and  Man- 
chester Brewery  Co.  (Limited),  the  assumption  of  that 
title  would  be  understood  by  many  people  to  mean 
that  the  two  companies  that  formerly  existed  have 
become  one  and  the  same  company,  with  the  effect 
that  the  persons  who  arrive  at  that  conclusion  would 
suppose  tiiat  the  beer  supplied  by  the  new  company 
was  really  beer  which  tiieyhad  known  of  either  as 
the  North  Cheshire  or  the  Manchester  Brewery  Co.'s 
beer,  or,  in  other  words — and  perhaps  this  is  the  more 
precise  way  of  stating  it— that  the  business  being 
carried  on  under  that  title  comprehends  the  business 
which  formerly  was  carried  on,  not  only  by  the  North 
Cheshire,  but  by  the  Manchester  Brewery  Co. 
(limited).  We  know  perfectly  well  that  within  recent 
times  this  metiiod  of  combining  two  businesses,  and 
then  of  indicating  the  combination  by  taking  the  two 
titles,  and  making  them  into  one  composite  title 
comprising  the  names  of  the  two  combined  companies, 
has  become  perfectly  common  in  all  parts  of  the 
country.  No  doubb  the  same  thing  has  taken  place, 
as  was  mentioned  in  the  course  of  the  argument,  in 
numerous  cases  of  banking  companies  in  London  who 
have  joined  their  businesses  and  set  up  one  firm  or 
incorporated  name  containing  the  elements  of  the 
tiUe  of  the  combined  companies.  Whether  it  is  by 
misfortime  or  not,  it  appears  that  the  defendant 
company  have  fallen  into  that  error.  They  have 
taken  the  title  of  the  North  Cheshire  and  Manchester 
Brewery  Co.  (Limited).  The  plaintiffs  are  the  Man- 
chester Brewery  Co.  (Limited),  so  that  in  substance 
they  have  taken  the  identical  title,  and  added  to  that 
the  words  "North  Cheshire."  I  do  not  see  any 
justification  for  that,  knowing  as  we  do  the  very 
general  practice  of  indicating  by  that  kind  of  title 


518 


THE  WEEKLY  REPORTER,        [j^^nei^ww.]      Vol.  Xlti. 


CoTTBT  OP  Appeal.  Attoenet-Genebal  v.  Mayor,  &o.,  of  Tyk^moxith, 


CoTTKT  op  Appeal. 


the  oombmation  of  the  two  in  the  carrying  on  of  the 
biisiness.     I  do  not  think  it  is  important  to  go  much 
into  the  evidence.    I  most  say  that  I  was  so  strongly 
impressed  when  the  tide  was  read  out  that  I  at  once 
■thought    that     the     action     must     be    a    dispute 
between     one    of     the     amalgamated     companies, 
.  or  a  company  that  must  have  been    about  to  be 
amalgamated,  as  to  the  terms  of  the  amalgamation. 
It  certainly  struck  me  instantly,  and  I  have  not  been 
able  to  get  rid  of  the  impression.    I  was  surprised 
when  I  found  that  there  was  no  connection  between 
the  companies,  because  the  very  name  seemed  to  be 
almost  conclusive  of  a  connection,  and  I  looked,  not  so 
much  for  evidence  of  that  fact,  as  for  any  explanation 
that  could  be  given  by  the  defendant  company  of  the 
fact  that  they  had  got  into  their  title  practically  the 
exact  title    of   the    plaintiff   company.      We    have 
evidence  as  well,  for  what  it  is  worth,  to  this  effect, 
that    half-a-dozen  witnesses    on    seeing     the     title 
jumped  to  the  conclusion — not  a  guess — and  not  an 
unreasonable  conclusion,  that    the    companies  were 
connected,  and  that  the  first  company  was  in  some 
way  swallowed    up    the  second.      True    it  is   that 
such    of    them  as  read  the  prospectus  found  out, 
coupling    it  with    the    knowledge    that    they  had, 
that  there  was  no  such  combination,  and,  in  fact, 
no  connection  at  all ;  but  it  is  not  the  less  true  that 
they  arrived  at  that  conclusion,  and  I  think  on  not 
unreasonable  grounds,  until  they  got  in  the  document 
before  them  something  to  show  them  that  it  was  not 
correct.     If  that  took  place  with  regard  to  the  wit- 
nesses who  were  not  apparently  below  the  level  of 
intelligence,  wiiy  should  it  not  take  place  indepen- 
dentiy  of  any  prospectus  ?    Why  should  not  a  man 
who  sees  over  a  public-house  door,  or  by  an  adver- 
tisement,  **The    North    Cheshire    and    Manchester 
Brewery  Go.  (Limited),"  giving,  perhaps,  addresses 
where  the   beer  could  be  got,   come   to  the  same 
conclusion,  and  why  should  it  be  unreasonable  for 
him  to  do  so  P    As  far  as  I  am  able  to  deal  with  such 
a  matter,  and  with  such  evidence  as  we  have,  I  think 
the  conclusion  is  a  natural  and  a  reasonable  one,  and 
I  do  not  find  it  necessary  to  have  proved  what  under 
the  circumstances  of  this  case  it  would  be  almost 
impossible  to  prove  even  if  it  were  true,  that  any- 
one had  gone  and  asked  for  the  defendants'   beer 
believing  it  to  be   the  beer  of  the  plaintiff  com- 
pany.      As  far  as    we    can    make    out    they   have 
not  offered   their   btfer  as  the  beer  of  the   plaintiff 
company.     I  am  not  blaming  them.     I  do  not  think 
there  was  anything  wrong  or  unfair  about  it ;  but,  as 
they  themselves  say,  almost  immediately  after  their 
incorporation    this    question    arose,  and    until  this 
question  was  settled  they  prepared  to  carry  on  the 
business,  as  they  were  entitled  to  do,  under  the  namo 
of  the  North  Cheshire  Brewery  Co.  (Limited),  and 
under  that  name  only.     I  am  not  at  all  suggesting 
that  ibey  were  wrong  iu  that ;  but  they  at  any  rate 
made  it    practically    impossible    that    the    question 
should  be  put  to  the  test,  and  I  think  it  is  fair  to 
treat  this  as  if  the  question  had  arisen  before  they 
had  sold  a   single  glass  of  beer  under  the  newly- 
incorporated  company,  or,  indeed,  before  the  incor- 
poration ol  the  company ;  and  it  appears  to  me  that 
if  it  had  been  before  the  incorporation  of  the  com- 
pany, before  it  was   possible  to  test  the  mere  fact 
of  deception  with  any  instances,  the  same  conclusion 
would  have  been  arrived  at. 

I  wish  to  guard  myself  against  being  supposed 
to  go  so  far  as  to  say  that  there  was  any  mono- 
poly in  the  word  **  Manchester."  If  this  had 
been  put  forward  in  such  a  way  that  people 
woiild  not  be  deceived  with  the  name  '*  Miui- 
chester  **  in  it,  the  conclusion  would  have  been  totally 
different.    Again,  I  must  protest  against  the  method 


of  dealing  with  these  cases,  whic^  oonsists  of  taking 
a  particvdar  case  and  saying  of*that,  as  Mr.  Coseni- 
BUtrdy  suggested,  that  the  £nt  word  is  theimportufc 
word.  The  first  word  may  be  the  important  one  in 
some  cases,  but  it  may  be  the  least  important  in 
others.  I  attach  much  more  importance  to  the  word 
"Manchester**  used  here  in  direct  and  inevitebh 
connection  with  the  rest  of  the  words  that  make  vp 
the  titie  of  the  plaintiffs  than  I  should  have  donetf 
they  had  been  in  any  different  poaition.  ""Tbe 
Manchester  Brewery  Co.  (Limited) "  is  to  be  retd 
here  by  anyone  who  glances  at  the  titie,  and  if  be  vn 
acquainted  with  the  title  of  the  plaintiff  company  I 
think  it  is  a  natural  conclusion  at  which  be  woold 
arrive  that  this  new  company  was  in  sotue  wsy 
connected  with,  and  indeed  carrying  on  the  bosbiM 
of,  the  old  company. 

Collins,  L.J. — I  am  of  the  same  opinion  upon  the 
question  of  fact,  and  I  do  not  think  it  neceesaiy  to 
add  anything  to  the  reasons  already  given. 

AppecU  allowed. 

Solicitors,  Chester^  Mayhew,  Brtwme,  A  ChrifiOM, 
for  Farrar  db  Co,,  Manchester;  Firth  A  0>.,  ior 
Ood/rey,  Rhodes ,  ds  Foana,  HalifaT. 


Maichll. 


From  a  B.  Div.         ) 

(A.  L.  Smith,  Chitty,  and  [ 

Collins,  L.JJ.)  j 

AXTORlfEY-GSNSRAL  V.  MaYOK,  &0.,  OF  TTHI- 
MOUTH.  (a.) 

Oorporation — Municipal  corporation — Applieaiiim  (/ 
borough  fund — Coats  of  chief  constable  in  oppotitg 
renewal  of  licence — Borough  Funds  Act,  1872  (3S  i 
36  Vict.  c.  91),  s,  2—Municipdl  Corporationi  Ad, 
1882  (45  db  46  Vict,  c  50),  ss.  140-143,  191; 
Schedule  F.,  Part  IL,  clause  5  (d). 

The  borough  fund  cannot  be  applied  by  a  munidpd 
corporation  in  paying  the  costs  incurred  bv  the  cbrf 
constable  as  a  litigant  party  in  opposing  at  licensing  tf 
quarter  sessions  the  renewal  of  publicans*  licences. 

Appeal  from  the  judgment  of  the  Divisumal  Gout 
(Grantham  and  Wright,  JJ.),  on  a  special  case  stalei 
in  an  action  by  the  Attomey-Qeneral  on  the  relatiai 
of  the  Newcastie  Breweries  (Limited)  in  which  vm 
claimed  (1)  a  declaration  that  any  agreemeot  by  ths 
defendants  to-  indemnify  the  chief  oonstaUe  uif  thi 
borough  against  costs  he  might  have,  or  might  hsft 
had,  to  bear  or  pay  in  connection  with  JicoBBig 
appeals  from  the  borough  jnstioee  to  qurtv 
sessions,  and  any  payment  of  such  costs  by  tte 
defendants  was  ulira  vires  and  Toid;  and  (2)  n 
injunction  restraining  the  defendants  from  malmig  sr 
acting  on  any  such  agreement  or  from  making  siif 
such  payment. 

At  the  annual  general  licensing  meeting  hflU  i* 
August,  1895,  the  chief  constable  of  the  borougk  st 
Tynemouth  raised  objections  to  the  rsnewaii  of 
certain  public-house  licences,  and  the  juatioeonfoHA 
to  renew  them. 

The  holders  of  the  licences  gave  notice  of  ftpp^ 
to  quarter  sessions,  and  on  the  lOfch  of  October  tks 
watch  committee  of  the  borough  xefosed  is 
authorize  the  chief  constable  to  act  as  respoodeot  « 
the  appeals,  or  to  indemnify  him  against  any  costs. 

On  the  15th  of  October  the  coonoil  resohed  **  tbii 
the  chief  constable,  who  is  the  respondsnt  in  t^ 

(a.)  Beported  by  W.  F.  Babky,  Baq.,  Baixister- 
at-Law. 
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lioensuDg  fltppeala  ...  be  authorized  to  oppose 
kach  appeolB,  and  that  the  ooundl  agree  to  indemnify 
him  against  any  costs  whidh  he  may  have  to  bear  or 
pay  in  connection  with  the  appeals  as  saoh  respon- 
dent." 

On  the  hearing  of  the  appeals  the  chief  constable 
appeared  by  counsel  and  opposed  the  appeals,  which 
were  dismissed- with  costs. 

The  oofits  iDcorred  by  the  chief  constable  exceeded 
the  amonot  allowed  on  taxatiun  by  £132  5s. 

On  the  19th  of  NoYember,  at  a  meeting  of  the  new 
watch  committee,  it  was  resolved  that  this  sum 
should  be  paid. 

The  Divisional  Court  held  that  the  resolution  of  the 
oouncQ  was  not  sufficient,  and  that  the  sanction  of 
the  second  watch  committee  could  ntjt  override  the 
resolution  oi  the  former  watch  committee.  They 
therefore  gave  Judgment  for  the  plaintijffiB. 

Th6  defendants  appealed. 

A^quiih,  Q.O.,  and  Mticmorrant  Q,C.,  for  the 
defeudants. 

..  J.  LawBon  Walton^  Q.C.,  and  T.  W.  ChiUy,  for  the 
plaintiff. 

Cur,  adv,  vuU. 

March  11. — ^A.  L.  Smith, 'L.  J.,  read  the  foUowine 
judgment :  This  is  an  action  by  the  Attorney- Qenertd 
at  the  relation  of  the  Newcastle  Breweries  (Limited) 
against  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Tynemouth,  and  the  short  but  important 
question  raised  by  the  special  case  is  whether  the 
borough  fund  of  the  borough  can  be  used  by  the 
town  council  for  the  purpose  of  opposing  publicans 
seeking  to  obtain  renewals  of  their  licences. 

The  facts  are  these:  In  the  month  of  At^ust, 
1895,  the  watch  committee,  as  also  the  council  of 
Tynemouth,  authorized  the  chief  constable  of  that 
borough  to  obtain  legal  assistance  and  atteud  the 
hrewster  sessions  and  object  to  the  renewal  of  licences 
to  certain  publicans  occupying  houses  in  the  borough. 
This  he  did  successfully,  aud  the  defeated  publicans 
appealed  to  quarter  sessions.  Whilst  the  appeals 
were  pending,  at  a  meeting  of  the  watch  committee 
of  the  borough  held  on  the  lOth  of  October,  1895,  it 
was  resolved  that  the  council  of  .the  borough  should 
not  be  asked  to  authorize  the  chief  constable  to  act  as 
respondent  in  the  licensing  appeals  then  about  to  take 
place  at  quarter  sessions,  and  that  he  should  not  be 
indemnified  against  the  costs  thereof,  and  that  no 
permission  should  be  granted  to  him  to  take  his  wit- 
nesses there.  Five  days,  however,  after  this  resolu- 
tion of  the  watch  committee  the  coimcil  of  the 
borough  resolved  the  contrary,  that  the  chief  con- 
sMile  should  oppose  the  appeals,  and  that  the  council 
would  indemnify  him  against  costs.  Upon  the  18th 
of  October,  1895,  the  chief  constable  appeared  at 
quarter  sessions  by  counsel  specially  retained  from 
London  and  with  his  witnesses,  and  opposed  the 
iq)peals,  and  has  thereby  incurred  costs  to  the  amount 
of  £132  5s.  over  and  above  what  can  be  obtained 
upon  taxation  from  the  appellant  publicans  whom  he 
defeated.  So  matters  rested  until  the  next  month, 
by  which  time  a  new  watch  committee  had  come 
into  office.  This  new  watch  committee,  upon  the 
19th  of  November,  1895,  made  an  order  directing  the 
liayment  of  the  above-mentioned  costs  which  had 
been  incurred  before  they  came  into  office*  It  is 
Ixrtended  to  pay  these  costs  out  of  the  borough  fund 
if  it  can  be  legally  done,  and  the  question  is  whether 
it  can  be.  The  borough  fund  of  the  borough  of 
Tynemouth  has  no  surplus.  , 

These  being  tbd  facts,  I  come  to  the  four  points 
rsised — two  under  the  Municipal  Corporations  Act, 
1882,  one  under  the  Borough  Funds  Act,  1872,  and 
one  upon  which  tih^  Queen's  Bench  Division  decided* 


I  will,  before  dealing  with  these  points,  state  what 
must  first  be  considered.  Part  IX.  of  the  Act  of 
1882  comprises  a  group  of  sections  which  deal  with 
the  appointment  of  a  watch  committee  and  the  powers 
they  have  over  the  police  of  the  borough.  It  is 
headed  *' Police;  Watch  Committee;  Constables.*' 
It  will  be  seen  that  section  191  of  this  group  has 
reference  to  the  powers  and  duties  of  the  watch 
committee  in  relation  to  the  borough  police,  such  as 
their  appointment,  supervision,  dismissal,  and  making 
the  force  generally  efficient.  The  watch  committee 
have  nothing  whatever  to  do  with  the  carrying  out  of 
the  licensing  laws  in  the  borough.  >  As  regards  the 
formation  of  the  borough  fund,  section  139  provides 
what  payments  are  to  be  made  into  it  so  as  to  con- 
stitute the  fund;  and  section  144  provides  for  the 
making  of  a  borough  rate,  should  the  borough  fund 
be  insufficient  **for  the  purposes  to  which  it  is 
applicable  under  tiiis  Act  or  otherwise  by  law.'* 
Section  140  is  the  section  which  deals  with  the  appli- 
cation of  this  fund  when  formed.  By  sub-section 
1-  of  this  section  it  is  enacted  that  the  borough 
fund  shall  be  applicable  to  and  charged  with 
the  several  payments  specified  in  Schedule  Y.  Sub- 
section 2  of  this  section  enacts  that  the  payments 
specified  in  Part  I.  of  Schedule  Y.  may  be  made  with- 
out order  of  the  council ;  those  specified  in  Part  II. 
might  not  be  made  without  such  orders  By  sub- 
section 3  it  is  enacted  that  no  other  payment  shall  be 
made  out  of  the  borough  fund  except  under  the 
authority  of  Parliament,  or  by  order  of  the  council, 
or  by  order  of  the  court  of  quarter  sessions  for  the 
borough,  or  by  order  of  a  justice  in  pursuance  of  this 
Act,  or  in  cases  in  which  the  court  of  quarter  sessions  f  or 
a  county  or  a  justice  of  the  peace  might  make  an  order 
for  thepayment  of  money  on  the  treasurer  of  thecounty. 
Section  141  enacts  that  an  order  of  the  council  for 
payment  of  money  out  of  the  borough  fund  shall  be 
signed  by  three  members  of  the  council  and  counter- 
signed by  the  town  clerk ;  and  by  sub-section  2  any 
such  order  may  be  removed  into  the  Queen's  Bench 
Division,  and  may  be  wholly  or  partly  disallowed  or 
confirmed  with  or  without  costs.  Section  143  enacts 
that  if  the  borough  fund  is  more  than  sufficient  for 
the  purposes  to  which  it  is  applicable  under  this  Act 
or  otherwise  by  law,  the  surplus  thereof  shall  be 
applied  under  the  directions  of  the  council  for  the 
public  benefit  of  the  inhabitants  and  improvement  of 
the  borough.  I  will  return  to  these  sections  here- 
after, and  I  pass  on  to  the  5th  schedule  to  see  what 
payments  under  it  the  borough  fund  is  to  be  applied 
to  and  charged  with.  It  is  under  this  schedule  that 
the  first  pomt  is  taken  by  the  corporation,  and  it  is 
said  that  it  authorizes  the  payment  of  the  costs  in 
question  out  of  the  borough  fund.  It  is  headed 
**  Payments  out  of  the  Borough  Fund."  Part  I. 
authorizes  the  payment  out  of  the  borough  fund 
without  order  of  the  council  of  the  remuneration  of 
the  mayor,  recorder,  town  clerk,  and  other  officers 
appointed  by  the  council,  moneys  certified  to  be  due 
to  the  Treasury  in  respect  of  election  expenses,  and 
remuneration  of  assistant  recorder.  Part  II.  authorizes 
the  payments  to  be  made  out  of  the  boroueh  fund, 
but  upon  the  order  of  the  council,  for  the  following : 

(1)  Expenses  of  overseers  or  town  clerk  in  the  enroll 
ment  of  burgesses  and  holding  municipal  elections ; 

(2)  the  expenses  of  town  clerk  in  providing  court  for 
election  petitions  ;  (3)  the  expenses  of  providing, 
maintaining,  and  improving  the  corporation  builduigs. 
including  justices*  room ;  (4)  fees  payable  to  clerk  of 
peace  and  to  the  borough  coroner ;  (5)  the  payments 
to  be  made  under  this  Act  to  or  in  respect  of  the 
borough  police,  including  the  following  payments — 
namely :    (a)   Such  salaries     ...     as    the  watch 

I  committee  [here  come  in  in  this  schedule  the  watch 
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oommittee  for  the  first  time],  with  the  approbation 
of  the  oooiunl,  may  direct ;  (b)  suoh  fnrtiier  Bum  as 
may  be  awarded  by  the  watoh  oommittee,  subject  to 
the  approbation  of  the  ooundl,  to  a  borough  constable 
for  extraordinary  diligence  ...  or  as  compen- 
sation for  wounds  receiTcd  by  him  in  the  performance 
of  his  duty,  or  as  may  be  awarded  by  the  watoh 
oommittee,  subject  to  the  approbation  of  the  coundl, 
as  an  allowance  when  disabled  by  bodily  injury  or 
worn  out  by  length  of  service ;  (c)  extraordinary 
expenses  which  a  borough  constable  has  incurred 
in  apprehending  offenders  and  executinff  the  orders 
of  a  justice,  •  •  .  such  expenses  havmg  been  first 
examined  and  approved  by  that  justice ;  {d)  aJl  other 
charges  and  expenses  which  the  watch  oommittee, 
subject  to  the  approbation  of  the  council,  direct  to  be 
paid  for  the  purposes  of  the  borough  constabulary 
force.  The  sohedule  is  explicit  as  to  what  payments 
are  to  be  made  out  of  the  borough  fund.  It  was 
argued  for  the  corporation  that  sub-clause  {d)  of  this 
schedule  authorized  the  payment  of  the  costs  incurred 
in  opposing  publicans  seeking  to  obtain  renewal  of 
their  licences  out  of  the  borough  fund.  In  my 
judgment  it  is  out  of  all  reason  to  attempt  to  strain 
the  words  *'  in  respect  of  the  borough  police,"  *'  for 
the  purposes  of  the  borough  oonstabulfury  force,*' 
into  covering  the  costs  of  the  counsel  and  witnesses 
of  a  litigant  chief  constable  acting  hostilely  at 
quarter  sessions  to  an  appellant  publican  in  a 
licensing  appeal.  Such  a  proceedmg  is  not  in 
respect  of  the  borough  police  nor  for  the  purposes  of 
the  borough  constabulary  at  all ;  it  is  for  tne  purpose 
of  opposing  a  publican  obtaining  a  renewal  ox  his 
licence  and  nothing  else,  which  is  no  part  of  the  duty 
of  a  police-constable,  nor  of  the  watch  committee, 
nor  of  the  ooundl  of  a  borough.  A  chief  constable 
may  well  attend  quarter  sessions  as  a  witness  to  give 
information  if  required,  but  it  is  no  part  of  his  duty 
to  act  as  a  litigant  party  thereat.  I  do  not  understand 
that  the  reoeut  case  of  Boulter  v.  Justices  of  Kent^ 
ante,  p.  114,  [1897]  A.  C.  656,  has  any  bearing  upon 
this  case.  Blackburn,  J.,  in  lUg,  v.  Mayor ^  <fec.,  of 
Liverpool,  20  W.  B.  389,  41  L.  J.  Q.  B.  175,  when 
dealing  with  section  82  of  the  Municipal  Corporations 
Act,  1835  (5  &  6  Will  4,  c.  76),  which  is  a  similar 
section  to  clause  5  of  Schedule  Y.,  held  that  the  last 
clause  therein,  which  was  similar  to  sub-clause  (<i), 
was  to  be  construed  as  referring  to  matters  efusdem 
generis  with  those  previously  mentioned,  and  was 
confined,  and  is  to  tie  confined,  to  acts  affecting  the 
constabulary  force.  In  this  I  entirely  agree,  and  I 
am  clearly  of  opinion  that  no  part  of  ^hedule  Y., 
whether  you  take  the  words  at  the  commencement  or 
the  end  of  dause  5,  authorizes  the  payment  of  these 
costs  out  of  the  borough  fund,  and  that  this  point 
does  not  avail  the  corporation. 

I  now  come  to  the  next  point,  which  is  taken  by 
the  corporation  upon  the  Borough  Funds  Act,  1872 
(35  &  36  Yict.  c.  91}.  In  the  year  1871,  m  the  case 
of  Beg.  V.  Mayor,  Ac,  of  Sheffield,  19  W.  B.  1159, 
L.  B.  6  Q.  B.  652,  upon  a  rule  calling  upon  the 
counoU  of  the  borough  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  two  orders  of 
the  oounoQ  ordering  payment  of  two  sums  out  of  the 
borough  fund  to  be  quashed,  the  Court  of  Queen's 
Bench  held  that  under  the  provisions  of  the  Municipal 
Corporations  Act,  1835,  the  borough  fund  could  not 
be  charged  with  the  costs  and  expenses  incurred  by 
the  council  in  opposing  before  justices  certain  regular 
tions  proposed  by  a  water  company,  which  would 
impose  onerous  conditions  upon  the  consumers,  nor 
in  opposing  a  Bill  in  Parliament  subsequently  pro- 
moted bjr  we  oompany  which  was  detrimental  to  the 
interests  of  the  inhautants.  It  was  sought  by  the 
corporation  to  justify  the  expenditure  as  being  costs 


and  expenses  within  the  words  of  that  Act,  * '  All 
expenses  not  herein  otherwise  provided  for  wlnoh  shall 
be  necessarily  incurred  in  earrying  into  effoot  ths 
provisions  of  the  Aot."  It  was,  however,  held  by 
the  court  that  unless  the  borough  fund  diowed 
a  surplus  it  could  not  be  appBed  to  the  paymeot  ol 
these  costs  and  expenses.  It  wiU  be  seen  that  tiiess 
costs  and  expenses  were  incurred  on  behalf  of  ths 
inhabitants  of  the  borough,  who  were  i  tisistim 
onerous  obligations  bein^  imposed  upoo  them  bv  a 
water  company ;  and  Tet  it  was  held  that  Hie  barongk 
fund  coula  not  be  applied  to  these  purpoaea  under  the 
terms  of  the  Act.  In  the  next  year—m  ooDaequenoe, 
as  it  appears  to  me,  of  this  deoisioii— the  Bunmgh 
Funds  Act,  1872,  was  passed  to  anthoiise  the  appli- 
cation of  funds  of  municipal  corporations  aiid-ath« 
governing  bodies  in  certain  cases.  Section  2  cnaeli 
that  when,  in  the  judgment  of  a  goveraing  body,  it 
is  expedient  for  such  goveniing  body  to  promoAs  or 
oppose  any  local  or  personal  Bill  or  Bills  in  Paiiia- 
ment,  or  to  prosecute  or  defend  any  legal  prooeedingi 
necessary  for  the  promotion  or  proteotaon  of  tlw 
interests  of  the  inhabitants  of  the  district,  it  sball  be 
lawful  for  such  governing  body  to  apply  the  borough 
fund  to  the  payment  of  the  costs  and  expenses  at- 
tending the  same ;  provided  that  none  of 


therein  contained  shall  apply  where  the  promoCacQ  of 
or  opposition  to  a  Bill  by  a  ffoveming  body  has  bssn 
decided  by  a  committee  of  either  House  of  Ptariiaasot 
to  be  unreasonable  or  vexatious.    In  my  jadginsBl 
this  section  means  the  takinf^  ol  some  h 
by  or  on  behalf  of  the  inhabitants  against 
or  persons  in  order  to  promote  the  interest  of  the 
inhabitants,  or  the  defending  of  some  le|^  pimwiediiigi 
brought  against  the  corporation  or  the  inhabitants  bf 
some  person  or  persons  m  order  to  proteot  the  ' 
of  the  inhabitants.    The  intervention  of  » 
constable  as  a  respondent  at  quarter  sesdo 
licensing  appeal  is  neither  the  one  nor  the  other. 

I  now  come  to  the  point  raised  upon  seotians  140 
to  143  of  the  Act  of  1882.    What  Blsdkbani,  J.,  wmL 
in  Beg.  v.  Mayor,  Ac,  of  Sheffield  of  the  T£maapl 
Corporations  Act,  1835,  which  was  the  preoonor  ol 
the  Act  of  1882,  is  in  my  judgment  i^pUoabla  to  ths 
Act  of  1882,   which  we  are  now  ooneideriDg.    Be 
said:  '<Beforethat Act (1835) munioipaloo 
were  owners  of  estates,  and  they  might    _ 
estates  subject  to  very  little  control,  and  in  point  si 
fact  there  was  great  jobbery  and  groat  waste  of  the 
estates ;  and  one  very  great  objeot  of  the  Mi 
Corporations  Act  was  to  restrain  the  town  oi 
It  is  arspied  that  section  140,  sub-eection  5  (6), 
in    oon junction   with    section    141,   anb  aeetjoa  ^ 
authorizes   a   payment   out  of   the   boraii|^  fssd 
whenever  there  is  "  an  order  of  the  oooncil,'*  sali|BSl 
only  to  the  liability  of  the  order  being  diaalloweis 
whole  or  in  part  by  the  Queen's  Benoh  Dtriain. 
The  words  of  sub-section  3,  coupled  with  filaass  (i^ 
which  are  relied  upon,  are  these:  **No  othorpaf* 
ment  shall  be  made  out  of  the  borough  fund*  «DOi|ft 
by  order  of  the  council";  and  it  is  said  that  tkni 


words  mean  that  if  there  be  an  order  of  tlie 

for   the   payment  of  money   out  of  the 

fund   tiiat   is   sufficient   to    anthoriae    a 

out    of    that    fund    subject    only   to    aa    iali 

vention   by   the   Queen's   Benoh   JDivisioii.      it 

dear   to   me    this   sub-section    must    have    aai 

limitation.    It  cannot  mean  to  anthoriae  any 

the  council  may  order.   Thatvrouldbe 

what  is  the  limitation  P    It  is  said  that  the  sola  i 

tation  is  the  control  of  the  Queen's 

given  by  section  141,  sub-section' 2.    I  donotiMl 

these  sections  so.    Can  it  be  said  that  seelion  l^ 

sub-section  3  (c),  "By  order  of  thaoooitctf  qasiiff 

sessions  for  the  borongh";  or  (<l)  **hf  ordsrel* 


totitLVl. 
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jiiayoe  in  pimaaiioe  of  this  Act,"  mean  that  any 
cvdar  d  quArtor  sessions  or  of  a  jastioe  direoting 
payment  oat  of  the  borough  fund  would  authorize  a 
pmnent  oat  of  the  fund,  even  though  they  were 
oroecs  lor  payment  for  purposes  other  than  those 
authorized  by  the  Act  or  otherwise  by  law.    These 
kst  words  '*  or  otherwise  by  law"  are  new  in  the  Aot 
of  1882»  and  appear  to  have  reference  to  the  Borough 
Fuids  Act,  1872,  for  without  them  the  provisions  of 
the  Aet  of  1872  would  be  excluded  from  the  Aot  of 
1882,  if  the  words  *' authorized  by  this  Aot "  stood 
slone.    It  cannot  be  said  that  as  to  these  orders  of 
qoarter  sessions  or  of  justices  section  141,  sub-section 
2,  applies,  for  it  obviously  does  not,  and  therefore 
there  is  no  such  limit  as  is  suggested  of  the  controU- 
bg  power  of  the  Queen's  Bench  Division  applicable 
as  to  them.    Then  what  is  the  limit  as  to  the  nuJdng 
of  orders  by  the  council,  by  quarter  sessions,  and  by 
justices  P    I  can  findnone  other  than  that  orders  can 
only  be  made  for  those  purposes  for  which  the  Aot  of 
1882  and  the  Aot  of  1872  may  be  applied.  Icaninthese 
Aoti  find  no  pretence  for  saying  that  the  borough 
fond  is  to  be  applied  in  opposing  puUicans  who  are 
appdlants  at  quarter  sessions.    I  think  that  the  true 
isading  of  section  140,  coupled  as  it  must  be  with 
NotioDs  141,  142,  and  143,  is  that,  until  the  borough 
fond  has  disohaiged  the  several  purposes  for  which 
by  the  Acts  of  1882  and  1872  it  is  applicable,  the 
horongh  fond  cannot  be  resorted  to  by  uie  council  to 
pay  thereout  lor  matters  outdde  those  purposes;  but 
ihould  the  borough  fimd  be  more  than  sufficient  for 
the  jporposes  to  which  by   those  Acts  it  is  made 
apphcable,  then  the  surplus,  if  any,  may  be  applied 
under  the  direction  of    the  council  for  tiie  public 
benefit  of  the  inhabitants  and  improvement  of  the 
boroogfa.    This  surplus  is  called  by  Lord  Hersohell, 
in  Moffitr,  Ac.,  </  NeweagUe-wpon-Tyne  v.  Attorney- 
Gtntral,  [1892]  A.  0.  668,  41 W.  B.  IMg.  160,  a  chance 
or  aoddental  surplus.    The  above  is  my  reading  of 
the  Aot  of  1882.    We  have  nothing  in  this  case  to  do 
with  7  Vm.  4  and  1  Vict,  c  78,  s.  44,  an  Aot  to 
amend  the  Municipal  Gorporations  Aot,  1835,    in 
which,  as  was  pointed  out  in  Beg.  v.  Prest,  16  Q.  B. 
g,  followed  by  Beg.  v.  Mayor,  Ac,  of  Norwich,  30 
W.  B.  752,  a  special  discretion  was  ^ven  to  the  Court 
of  Queen's  Bench  when  determimng  whether  there 
had  been  a  misapplioation  of  the  borough  fund.    In 
my  judgment  section  141,  sub-section  2,  was  inserted 
as  to  *^*  an  order  of  the  counoQ,"  not  for  the  purpose 
ol  giving  the  council  power  to  order  payments  out  of 
the  boEoogh  fund  for  the  purposes  not  within  the 
Act  or  otherwise  authorized  1by  law,  but  was  inserted 
to  giv«  the  Queen's  Bench  Division  plenary  power 
over  every  order  of  the  council  under  whatever  oir- 
snmstuioes  made,  and  that  section  141  has  not  the 
effect  now  suggested — ^viz.,  to  form  the  sole  and  only 
hnitation  to  the  power  of  the  council  making  orders 
for  |Mmnflnt  of  money  out  of  the  borough  fund.    In 
■7  judgment  the  sections  are  restraining  and  not 
^ihiing   sections    as    regards  the  powers  of  the 
KNmciL    I  do  not  wish  to  be  understood  that,  if  there 
Mre  »  aoiplus,  these  costs  would  come  within  the 
porda  **  for  the  public  benefit  of  theinhabitants  andim- 
^lovemflnt  of  the  borough,"  but  this  point  I  have  not 
o  decade  in  this  case.    For  the  reasons  above  I  am  of 
iptttioift  that  neither  under  Schedule  Y.  nor  under  the 
Mrongh  Funds  Act,  1872,  nor  under  sections  140-143 
i  the  Aot  of  1882  can  these  costs  be  legally  paid  out 
i  the  boroagh  fund. 

I  Bovr  come  to  the  fourth  and  last  point.  The 
Hsned  jndges  in  the  court  below  did  not  deal  with 
be  eonesrnotion  of  the  Municipal  Gorporations  Act, 
682,  nor  with  the  Borough  Funds  Act,  1872,  for  this 
■tser  Act  was  not  even  mentioned  to  them.  They 
the  case  upon  the  ground  that  the  new 


watch  committee  had  no  jurisdiction  to  overrule  what 
had  been  done  by  their  predecessors  in  office,  and 
make  the  order  the]^  did  upon  the  19th  of  November, 
1895.  I  am  not  satisfied  as  to  this,  bat  as  I  deter- 
mine'the  case  adversely  to  the  corporation  upon  the 
main  points,  although  the  learned  judges  iu  the  court 
below  decided  it  upon  a  different  ground  also 
adversely  to  the  corporation,  the  judgment  of  the 
court  below  be  affirmed,  and  the  appeal,  therefore^ 
will  be  dismissed  with  costs. 

Chitty,  Ii.J.,  read  the  following  judgment :  On 
the  appeals  to  the  conrt  of  quarter  sessioDS  from  the 
refusal  by  the  liceDsing  justices  to  grant  renewals  of 
licences,  the  chief  oonrtable  of  the  borough  appeared 
by  counsel  as  respondent,  and  obtained  an  order  for 
payment  of  his  costs  by  the  appellants.  On  the 
taxation  of  costs  as  between  the  parties  to  the  appeal 
his  costs  for  fees  paid  to  counsel,  amounting  to 
£132  58.,  were  disallowed.  The  question  before 
us,  which  is  one  of  some  importance,  is  whether  the 
borough  fund  can  be  lawfully  applied  in  paying 
these  disallowed  costs.  Put  in  a  more  general  form, 
the  question  is  whether  the  borough  fund  can 
lawfully  be  applied  in  indemnifying  the  chief 
constable  against  costs  incurred  by  him  as  a  litigant 
party  appearing  by  counsel  on  an  appeal  to  the 
quarter  sessions. 

It  appears  to  be  the  practice,  and  it  seems  quite 
right  and  proper,  that  the  chief  constable  should 
attend  in  person  at  the  quarter  sessions  on  the 
hearing  of  licensing  appeals.  He  does  so  for  the 
purpose  of  affording  such  information  as  the  court 
may  require.  But  it  is  (dear  that  it  forms  no  part  of 
his  duty  as  chief  constable  to  appear  by  counsel  is  a 
litigant  party  on  the  appeaL 

There  appears  to  exist  in  this  borough,  as  in  many 
others,  a  difference  of  opinion  on  the  policy  of  grant- 
ing or  refusing  licences  by  way  of  renewal  or  other- 
wise. This  is  shown  by  the  various  and  conflicting 
reeolutions  passed  by  the  watch  committee.  Notably 
in  October,  1895,  the  watch  committee  refused  the 
chief  constable's  application  for  the  indemnity,  but  in 
the  following  November,  after  the  elections  had  taken 
place,  their  successors  passed  a  resolution  in  favour  of 
the  payment  of  the  disallowed  costs.  This  court  can- 
not enter  into  the  consideration  of  any  such  question 
of  policy  or  of  the  merits  of  either  side  in  a  con- 
troversy of  this  kind..  The  question  is  one  of  law, 
and  must  be  decided  without  regard  to  the  circum- 
stance whether  the  chief  constabfo  appeared  to  sup- 
port or  oppose  the  publicans  on  the  appeals. 

l^e  first  point  raised  by  the  appellants  turned  on 
the  powers  and  duties  of  the  watch  conmdttee.  They 
are  to  be  found  in  section  190  and  the  succeeding 
sections,  forming  Part  IX.  of  the  Municipal  Corpora- 
tions Aot,  1882,  and  in  clause  5  of  Fart  it.  of 
Schedule  Y  to  the  Act.  These  provisions  have  already 
been  stated  by  the  Lord  Justice.  The  principal 
argument  on  this  head  was  founded  on  clause  5  (d), 
where  the  words  are  *'  all  other  charges  and  ezpeoses 
which  the  watch  committee,  subject  to  the  approba- 
tion of  the  council,  direct  to  be  paid  for  the  purposes 
of  the  borough  constabulary  force."  The  watch 
committee,  as  already  stated,  by  their  resolution  of 
November,  1895,  directed  payment  of  the  £132  5s„ 
and  the  council  had  previously  in  October  of  the 
same  year  passed  a  resolution  in  favour  of  the 
indemnity,  although  they  have  not  made  a  direct 
order  for  the  pavment.  In  my  judgment  sub-dause 
{d)  does  not  authorise  the  payment.  It  must  be  con- 
strued in  the  usual  way  by  considering  the  payments 
specisJlv  authorised,  and  confirming  the  payments 
under  the  general  words  to  payments  of  the  same 
class  as  those  specifically  mentioned.    In  my  opinion 
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the  proposed  payment  is  not  a  payment  of  a  cbarg^e 
or  expense  for  the  purposes  of  the  constabnlary  force. 
To  hold  that  it  was  wo  aid  be  an  unjustifiable  strain- 
ing of  the  words. 

The  second  point  raised  on  behalf  of  the  appellants 
appears  not  to  have  been  mentioned  in  the  Bivisional 
Court.  ^  It  was  founded  on  clause  (5)  of  sub- section  3 
of  section  140  of  the  Municipal  Corporations  Act, 
1882.    That  section  enacts  that  the  Dorough  fund 
shall  be  applicable  to  and  charged  with  the  several 
payments  specified  in  Schedule  V.,  and  that  the  pay- 
ments specified  in  Part  1.  of  that  schedule  (consistin&p 
of  the  remuueration  of  the  mayor,  the  recorder,  and 
the  salaries  of  the  town  clerk  and  other  officers  of 
the  corporation)  may  be  made  without  order  of  the 
council,  but  that  those  specified  in  Part  II.  m»iy  not  be 
made  without  such  order.    The  section  then  proceeds' 
to  enact  that  no  other  payment  shall  be  made  out  of. 
the  borough  fund  except  in  the  five  cases  specified, 
amone  which  is  clause  (b),  *'  by  order  of  the  council." 
Bead  oy  itself  this  clause  would  purport  to  confer  on 
the  council  an  unlimited  power  to  order  any  payment 
they  might  think  fit.    But  the  context  in  the  same 
section  tends  to  show  that  it  cannot  be  so  read. 
Section  141   clearly  confers  on   the  Queen's  Bench 
Division  a  power  to  check  and  control  orders  of  the 
council    for   payment.      Any    such    order  may   be 
removed  by  certiorari  and  may  be  wholly  or  partially 
disallowed  or  confirmed  according  to  the  judgment 
and  discretion  of  the  court.     This  controlling  power 
extends  to  both  sets  of  orders  for  payment— viz.,  to 
those  under  sub-section  2  as  well  as  to  those  under 
sub-section  3  (5).     Thus  far  we  seem  to  arrive  at  the 
position  that  the  council  have  a  general  power  to 
make   orders    for    jjayment    without   any    express 
limitation,  and  that  the  Queen's  Bench  Division  have 
a  general  discretionary  power  of  disallowing  the  order 
without  any   express   limitation,   and   without  any 
express  rule  being  laid  down  by  the  Legislature  for 
the  guidance   of  the  court  in  the  exercise  of  theiv 
controlling  power.    It  is  a  judicial  discretion  to  be 
exercised  as  all  judicial  discretions  must  be.     But  W:e 
cannot  stop  at  this  point ;  there  remain  for  considera- 
tion the  important  provisions  relating  to  the  surplml 
of  the  borough  fund.    These  are  contained  in  section 
143.     Dealt  with  strictly  and  logically  the  surplus 
means  that  which  remains  after  satisfying  the  previous 
provisions,  including  clause  (&)  in  section  140.     Sec- 
tion 143  is  divided  into  two  parts.     The  first  is  where 
'*the  borough  fund  is  more  than  sufficient  for  the 
purposes  to  which  it  is  applicable  under  this  Act  or 
otherwise  by  law."    In  that  case  "  the  surplus  thereof 
shall  be  applied  under  the  direction  of  the  council 
for  the  pubUc  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough."    The  second  point  is  where 
the  surplus  arises  from  the  rents  and  profits  of  the 
property  of  the  municipal  corporation  and  not  from  a 
borough  rate,  and  where  the  borough  is  a  sanitary 
district  under  the  Public  Healtii  Act,  1875.    In  that 
case  the  corporation  may  apply  the  surplus  in  pay- 
ment of  any    expenses  incurred  by  them  as  such 
sauitary  authority  in   improving    the  borough    by 
drainage,  enlargement  of  streets,  or  otherwise  under 
the  Public  Health  Act,  1876,  or  any  Act  thereby 
repealed.     The  provisions  of  section  143  are  specific. 
Bead  reasonably,  as  they  must  be,  they  import  that 
under  the  prior  provisions  of  sections  140  and  141  the 
borough  fund  is  not  applicable  to  the  specific  purposes 
of  section  143,  and  they  place  a  limit  on  clause  (6) 
and  afford  some  guidance  to  the  court  in  the  exercise 
of  their  controlling  power.     No  construction  of  these 
sections  is  permissible   which  results  in  striking  out 
clause  {b).    Some  effect  must  be  given  to  it.     It  has 
some  limits  not  defined  by  the  Legislature.   It  appears 
to  me  that  it  is  not  the  function  of  the  court  to 


attempt  any  precise  definition  where  the  Legislatiire 
has  refrained  from  defining.  Still  some  intarprstatioQ 
must  be  given,  some  limit  is  dearly  imposed  on 
clause  (b),  1  find  it  less  difficult  to  say  what  oakmot 
be  lawiully  done  under  daose  (b)  than  what  can  be 
done  lawfully.  The  best  interpretation  that  I  can 
give,  necessarily  somewhat  vague,  is  that,  in  oon- 
stmLog  clause  (5)  regard  must  be  had  to  the  feiaettX 
scope  of  the  Act,  to  the  purposes  for  which  th^ 
borough  fund  as  regulated  by  the  Act  is  constituted, 
and  to  the  legitimate  functions  of  a  municipal  cor- 
poration. In  tins  connection  there  are  two  material 
observations  to  be  made.  The  borough  fond  is  made 
up  by  bringing  into  it  the  income  of  the 
corporate  property  and  of  the  fines  mentioned 
in  section  139,  and  money  levied  on  the 
ratepayers  under  section  144.  In  the  case  of  tbe 
newer  corporations  which  possess  but  tittle 
corporate  property  the  fund  is  substiantially  iiiad« 
up  by  the  rates.  The  rate  is  leviable  oiily  in  the  case 
of  the  borough  fund  being  *'  iusufficieut  for  pnrpoeee 
to  which  it  is  applicable  nuder  this  Act  or  otherwise 
hy  law."  The  other  observation  Is  that  the  pro- 
visions of  the  Borough  Funds  Act,  1872,  whidi 
enlarged  the  powersover  the  borough  f  nndarepreserved 
by  section  140,  sub-section  ^,  cUuse  (a)  of  the  Act  of 
1882.  The  group  of  sections  139  to  143  induaivB  a 
not  a  mere  re-enactment  of  section  92  of  the  repealed  | 
Act  of  1835  and  the  intermediate  amending  Ao(l 
The  preamble  of  the  Act  of  1882  redtes  that  the  Act 
of  1835  having  been  from  time  to  time  much  dtend 
and  added  to  by  other  Acts,  it  is  expedient  that  all 
the  Acts  be  reduced  into  one  Act  with  some  amsod- 
ments.  Section  92  allowed  payments  out  of  the 
borough  fund  **of  all  other  expeuisas  not  henia 
otherwise  provided  for  which  shall  be  neoeasarily 
incurred  in  carrying  into  effect  the  provisioils  of  thii 
Act."  The  stringency  of  this  enactment  found  in  the 
words  **  necessarily  incurred  "  had  been  the  subject  of 
Judicial  decision.  Thn  stringency  had  been  leUxd 
by  a  subsequent    Act    of   Parliament.  -  The  wocdi 

':  quoted  are  not  repeated  in  the  Act  of  1882.    To  mmi 

;  extent  they  are  repealed  by  clause  (6). 

Having  now  examined  and  discussed  the  Act  of 
1882, 1  state  the  conclusion  at  which  I  have  arrifsd. 
In  my  judgment  the  borough  fund  cannot  be  lav- 
fully  applied  in  making  the  payment  tfttended.  It 
is  contrary  to  the  scope  of  the  Act  and  the  parposee 
for  which  the  fund  exists.  It  forms  no  part  d  the 
functions  or  duty  ot  the  munidpal  oorpoiation  as 
such  to  embark  in  litigation  through  the  ohiaf  con- 
stable in  licensing  appeals  of  this  kind.  A  decision  in 
favour  of  the  payment  would  be  fraught  with  serioas 
consequences  to  the  ratepayers  by  whose  oontriba* 
tions  the  fund  is  confessedly  made  tm.  If  the  pay^ 
ment  were  allowed,  it  would  be  dimcolt  to  esoape 
from  the  oondusion  that  a  similar  paynuent  would  be 
permissible  if  the  council  supported,  instead  ol  of^KM- 
ing,  the  side  of  tiie  publicans  in  such  a  ouatrovsgy 
and  litigation  as  that  which  has  occomd  at  quaitcr 
sessions. 

Our  attention  was  called  to  AUornetf^Otnend  v.  O- 
poration  o/Blackbumi  57  L.  T.  Bep.  385. 36  W.  B.  IMy. 
139.  The  case  was  heard  on  a  motion  day  and  no  toil 
decision  was  given  on  clause  1(6).  The  evidence  did  not 
show  satisfactorily  that  the  corporation  threatened  or 
intended  to  apply  the  borouiirh  fund  in  paying  the 
expenses  of  celebrating  Her  Majesty *s  Juinlee  in  the 
borough.  The  resolution  passed  by  the  oounoil  «i> 
carefully  framed.  It  purported  to  be  for  a  payauat 
by  way  of  remuneration  to  the  mayor  fbr  hM 
expenses  during  the  year  ioduding  the  pnp^ 
celebration  of  the  Jubilee.  Bemuneration  to  the 
mayor  is  within  the  express  authority  of  tlie  As. 

^Th^  reidntion  went  on  to  ftate  that  no  p^frnts^ 
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should  be  made  out  of  the  borough  fund  except  in 
nhtaa  sooh  TMmnent  was  authorized  by  law.  I  was 
not  tbeu  Batisned,  nor  am  I  now  oonyinoed,  that  such 
•  payment  would  be  oontrary  to  law.  But  it  is  not 
neoenary  to  the  decision  in  this  case  to  give  a  final 
opinion  on  the  point,  and  I  refrain  from  so  doing. 

I  agree  with  the  judgment  of  the  Lord  Justice  on 
the  Borough  Funds  Acts,  1872,  and  have  nothing  to 
add  to  what  he  has  said. 

The  dedaion  of  the  Divisional  Court  turned  on  the 
minor  point,  whether  it  was  competent  for  the  watch 
committee  in  November  to  reverse  the  resolution  of  its 
predecessors  in  office  come  to  in  the  previous  October. 
We  have  thought  it  right  to  decide  the  main  and 
more  important  question.  Seeing  that  the  time  for 
making  the  payment  (if  it  could  lawfully  be  made) 
had  not  arrived  when  the  chief  constable  made  his 
mlication  for  indenmity  to  the  committee  in 
Oi^ber,  I  am  not  satisfied  that  the  committee  in 
November  was  precluded  from  directing  tiie  payment 
nmpiy  by  reason  of  the  resolution  of  October.  But 
M  we  decide  the  main  question,  this  point  becomes 
immaterial,  and  I  say  no  more  about  it. 

I  agree  tiiat  the  appeal  must  be  dismissed. 

GoLLms,  L.  J.,  concurred. 
Afipeal  diimuied. 

Solioitors  for  the  plaintiff,  PcUerBona,  Snow, 
BUaam,  A  Kinder^  for  Baruon,  Nelson,  A  Memard, 
Sonderland. 

SohoitorB  for  the  defendants,  Sharpe,  Parker, 
FhichardBt  db  Barham,  for  H,  A.  Adanaon, 
Tynemonth. 


Sigfl  mma  of  glusticc. 

^^}\  J  March  29,  30 ;  April  30. 

In  re  Di7  Cahi  and  Nkftlbfold's  CONTRAOr.  (a.) 

SMed  Iand-^Vendi/r  and  purchaeer — Compound  BetUe- 
ment — Trtuteea  for  the  purposes  of  the  Settled  Land 
Ad^SetUed  Land  Act,  1882  (45  A  46  Vict.  c.  13), 
M.  2  (1)  (5)  (8),  3,  20.  38,  50  {S)'-SMed  Land  Act, 
1890  (63  it  54  Vict.  c.  69),  s.  4. 

Where  land  is  subject  to  a  settlement  created  hy  an 
inatrumeni,  and  there  are  trustees  of  that  instrument  for 
ike  purposes  of  the  Settled  Land  Acts,  it  is  not  as  a 
general  rule  necessary  thai  they  should  he  appointed 
trustees  of  every  subsequent  deed  which  affects  the  interests 
under  the  original  settlement  so  that  it  is  no  longer  the 
only  instrument  under  which  the  land  stands  limited  to 
persons  by  way  of  succession. 

The  effect  of  section  50  (3)  of  the  Settled  Land  Act, 
1882,  is  to  impose  on  the  tenant  for  life  the  obligation  of 
obtaining  the  consent  of  his  assignee  for  value  whenever 
he  exercises  any  power  under  the  Act;  bvJt  an  assignment 
does  not  affect  in  any  way  the  powers  of  trustees  for  the 
purposes  vf  the  Acts. 

The  object  of  section  4  of  the  Settled  Land  Act,  1890. 
is  merely  to  exclude  the  operation  of  section  50  (3)  of  the 
Settled  Land  Act,  1882,  m  the  case  of  assignments  by 
way  ff  family  arrangement,  and  the  instruments  creating 
mch  alignments  are  not  instruments  creating  the  settle- 
ment for  all  the  purposes  of  the  Settled  Land  Acts. 


Tliia  was  a  summons  taken  out  under  the  Vendor 
lad  Pnrobaser  Act  on  behalf  of  the  vendor,  asking 

l«k)  Beported  by  J.  L  Stiruno,  Esq.,  Barrister- 
at-Law. 


for  a  declaration  that  the  requisitions  and  objections 
of  the  purchaser  in  respect  of  the  hereditaments  con- 
tracted to  be  sold,  and  particularly  the  fifth  requisi- 
tion, had  been  sufficiently  answered  by  the  vendor. 

The  contract  was  dated  the  27th  of  July,  1897,  and 
by  it  the  purchaser  agreed  to  purchase  the  property, 
the  subject-matter  of  the  sale,  which  was  described 
as  freehold,  subject  to  certain  particulars  and  con- 
ditions of  sale,  of  which  the  material  condition  was 
numbered  9,  and  which  ran  thus  :  **The  property 
sold  is  a  small  portion  of  the  estates  over  wbioh  the 
vendor  has  the  powers  of  a  tenant  for  life  since 
the  death  of  the  ]ate  tenant  for  life  in  1889. 
In  1863  the  whol«  of  the  estates  then  subject  to  the 
uses  of  the  will. of  Peter  du  Cane  were  charged  with 
a  jointure  and  portions,  and  terms  of  years  to  secure 
the  same ;  but  in  the  year  1886,  when  the  property 
was  disentailed  and  resettled,  a  freehold  estate  iu 
Essex,  comprising  over  5,000  acres,  a^'d  having  a 
gross  annual  value  of  over  £3,800  after  payment  of 
all  charges,  except  of  jointures  mentioned  below  of 
£1,300,  was  limited  to  trustees  for  a  term  of  years 
upon  trust  to  indenmify  the  property  the  subject 
of  this  sale,  from  the  said  jointure  and  portions, 
and  this  indemnity  was  extended  in  the  following 
year  to  cover  a  further  jointure  then  created. 
Of  the  incumbrances  the  jointures,  amounting  to 
£800  per  annum,  now  only  affect  the  property 
sold.  The  purchaser  will  have  the  benefit  of  the 
indemnity,  and  shall  assume  that  it  is  a  sufficient 
security,  and  shall  make  no  requisition  in  respect  of  the 
said  jointures  created  in  1863  and  1887  respectively, 
and  shall  not  require  the  property  sold  to  be  dis- 
charged or  further  indemnified  from  or  against  the 
same,  or  the  terms  created  in  1863  to  be  surrendered." 
Under  that  contract  the  usual  proceedings  were 
followed. 

An  abstract  was  delivered,  and  the  title  which  was 
disclosed  may  be  shortly  stated  in  the  following  way : 
Immediately  prior  to  the  execution  of  a  certain  dis- 
entailing assurance  made  in  September,  1885,  the 
estate  stood  limited  under  the  will  of  P.  du  Cane  to 
the  use  of  the  late  Sbr  Charles  du  Cane  for  life,  with 
remainder  to  his  eldest  son,  the  present  vendor,  in 
tail,  subject  to  a  jointure  of  £500  in  favour  of  Lady 
du  Cane  and  portions  for  the  other  children.  It 
appeared  from  the  abstract  that  the  jointure  was  still 
in  existence,  but  that  the  portions  had  been  paid  off. 
By  the  disentailing  assurance  of  1885  the  property 
was  limited  to  such  uses  as  Sir  C.  du  Cane  and  Mr. 
du  Cane  should  jointly  by  deed  appoint,  and  in  de- 
fault of  appointment  to  the  same  uses  as  existed 
before.  By  deed  of  the  22nd  of  April,  1886,  Sir  C. 
du  Cane  and  the  vendor,  in  exercise  of  the  joint 
power  of  appointment  reserved  by  the  disentailing 
assurance,  u'revocably  appointed  to  such  uses  as  they 
should  jointly  by  deed  appoint  with  remainder  to  the 
use  of  Sir  C.  du  Cane  for  life  (by  way  of  restoration 
and  confirmation  of  his  former  life  estate  under  the 
said  will),  with  remainder  to  the  use  of  the  vendor 
for  life,  with  remainder  to  the  use  of  bis  first  and 
other  sons  in  tail  male,  with  remainders  over,  and 
trustees  were  by  that  deed  expressly  appointed  of  the 
settlement  thereby  made  for  the  purposes  of  the 
Settled  Land  Act,  1882.  By  deed  dated  the  23rd  of 
March,  1887,  Sir  Charles  and  the  vendor,  in  exercise 
of  the  joint  power  contained  in  the  settlements  of 
1886,  irrevocably  appointed  that  the  estates,  after  the 
death  of  Sir  Charles,  should  enure  to  uses  to  secure  to 
Lady  du  Cane,  if  she  survived  him,  the  yearly  rent- 
charge  of  £300  in  addition  to  the  £500  above  men- 
tion^. This  second  jointure  was  referred  to  iu  the 
condition  above  set  out.  Subject  thereto  the  pro- 
uty  was  to  enure  to  the  use  of  trustees  during  the 
fe  of  the  vendor  upon  certain  trusts  fw  the  benefit 
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of  the  vendor  and  his  wife  and  children  and  other 
members  of  his  family,  and  it  was  declared  that  the 
appoiottnent  thereby  made  was  made  subject  and 
without  prejudice  to  all  uses  and  estates  haying 
priority  under  the  said  deed  of  1886  oyer  the  estate 
for  life  thereby  given  to  the  vendor  and  to  all  powers 
attached  to  such  uses  and  estates,  and  to  any  exercise 
thereof,  and  subject  and  without  prejudice  to  the 
joint  powers  of  appointment  given  to  Sir  Charles  and 
the  vendor  by  the  same  deed,  and  without  prejudice  to 
the  powers  which,  but  for  that  deed,  would  under  the 
Settled  Land  Acts,  have  been  exerciseable  by  him  as  if 
that  deed  had  not  been  executed.  There  were  certain 
other  dealings  under  the  joint  power  of  appointment 
which  need  not  be  set  out  in  detail.  It  is  sufficient  to 
state  generally  that  by  means  of  these  dealings,  one  of 
which  was  carried  out  by  the  deed  of  the  1 1th  of  Aug^t, 
1887,  which  is  mentioned  below,  some  further  charges 
were  created  on  the  property  which  had  been  paid  off 
and  did  not  affect  the  question.  Sir  Charles  du  Cane 
died  on  the  24th  of  February,  1889. 

In  these  circumstances  requisitions  were  made  on  the 
title,  the  only  material  one  for  the  purposes  of  this  case 
being  No.  5,  which  was  mentioned  particularly  in  the 
summons  and  ran  thus :  Trustees  for  the  purposes  of 
the  Settled  Land  Acts  must  be  appointed  either  of 
the  compound  settlement  constituted  by  the  deeds  of 
the  22nd  of  April,  1886,  and  the  23rd  of  March,  1887, 
and  the  11th  of  August,  1887,  or  of  the  compound 
settlement  oonstituteid  by  these  deeds  and  Mr.  du 
Cane's  will  and  the  deed  of  the  2nd  of  June,  1863,  and 
the  two  deeds  of  the  8th  of  September,  1885  (see  In  re 
TihUW  SetOed  Estates,  ante,  p.  3,  [18971  W.  N.  68; 
In  re  Meade's  SeHUd  Estates,  [1897]  1  Ir.  Bep.  121, 
45  W.  B.  Dig.  141.  Have  trustees  of  either  of 
these  compound  settlements  been  appointed,  and 
if  so  what  are  theur  names?  The  reply  to  this 
was :  The  vendor  is  tenant  for  life  imder  the 
abstracted  settlement  of  the  22nd  of  April,  1886, 
and  Major  du  Cane  and  Mr.  Tyndale,  are  the 
trustees  thereof  for  the  purposes  of  the  Settled  Land 
Acts,  and  no  further  appointment  is  required.  They 
will  as  such  trustees  concur  in  the  convevance  to  the 
purchaser  for  the  purpose  of  adaiowledging  the 
receipt  of  the  consideration  money.  That  was 
followed  by  a  reply  by  the  purchaser  who  insisted  on 
the  requisition,  and  that  was  again  answered  by  the 
vendor  that  no  further  appointment  was  necessary. 

Butcher,  Q,C,,  and  Spencer  BuUer,  for  the  summons. 
— ^The  deed  is  an  assignment  of  the  interest  of  the 
tenant  for  life  byway  of  family  arrangement,  and 
falls  within  the  meaning  of  section  4  of  the  Act  of 
1890.  In  order  to  see  whether  such  an  assignment  as 
is  referred  to  in  section  4  is  one  which  requires  trustees 
of  the  assignment  to  be  appointed,  section  50  of  the 
Act  of  1882  is  in  point  Our  submission  is  that 
section  4  does  not  make  the  assignment  part  of  the 
the  compound  settlement,  so  that  trostees  of  the 
assignment  have  to  be  appointed  before  the  tenant 
lor  life  can  deal  with  the  property.  Section  4  says 
that  the  assignment  is  to  be  deemed  part  of  the 
settlement,  but  it  does  not  alter  the  origin  of  the 
settlement,  and  the  powers  of  the  tenant  for  life 
remain  the  same.  Here  you  have  a  tenant  for  life 
and  trustees  of  a  settlement.  The  tenant  for  life  is 
the  proper  person  to  convey,  and  you  only  want 
trustees  of  the  settlement  under  which  he  is  tenant 
Jor  life.  In  re  Tibbits*  Settled  Estates,  ante,  p.  3, 
[1897]  2  Oh.  149,  is  an  apparent  authority  to  the 
contrary,  but  it  does  not  affect  this  case  any  more 
than  it  did  Keck  and  Hart's  Contract,  ante  p.  389,  [1897] 
1  Ch.  617.  If  the  vendor  does  not  think  it  necessary 
to  have  trustees  appointed  of  this  assignment,  the  pur- 
Qhaser  cannot  compel  him  to  do  so.  Swtion4isframed 


with  the  object  of  enabling  the  tenant  for  life  to 
dispense  with  the  concurrence  of  all  penons  daiming 
under  an  assignment  by  way  of  faimly  amngemsoft 
without  their  consent.  Section  20  of  the  Act  of  1882 
enables  him  to  convey  free  from  all  charges  orasled 
under  powers  conferred  by  the  instrument  creatiiig 
the  settlement,  except  assi^ments  of  his  UfeinteceBt; 
but  to  suppose  that  sectu>n  4  merely  removes  one 
restriction  in  order  to  impose  another  is  to  stoltify 
the  objects  of  the  section.  If,  by  executing  an 
assignment  of  this  sort,  the  tenant  for  life  rendeied  it 
impossible  to  convey  without  consent,  section  60 
would  practically  be  nullified.  The  doctrine  of  a 
compound  settlement  was  only  resorted  to  in  Bruce  v. 
Aileabury,  41  W.  B.  318,  [1892]  A.  C.  356,  to  enable 
the  vendor  to  get  rid  of  a  prior  charge,  and  thii  it 
shown  by  the  order  made  in  that  action  in  May,  1893. 
that  the  trustees  of  the  original  settlement  should 
convey  the  property.* 

They  also  rerarred  to  the  definition  of  settlemeot  ia 
section  2  of  the  Settled  Land  Act,  1882,  and  to  Ja  n 
Knowles,  33  W.  B.  364,  27  Oh.  D.  707,  and  1%  n 
Meade's  Settled  Estates,  [1897]  1  Ir.  Bep.  121,  45  W.  K 
Dig.  141. 

Buckley,  Q,C,,  and  Clausen. — Our  first  contention 
is  that  before  the  deed  of  1863  there  existed  as 
settlement  the  will  and  the  deed  of  1863.  We  ooooede 
as  regards  the  deed  of  1863  that  condition  9  coven  it 
The  other  two  contentions  arise  on  the  deeds  of  the 
23rd  of  March  and  1 1th  of  August.  1887.  As  to  tfaess 
we  shall  rely  both  on  section  4  of  the  Act  of  1890, 
and  on  what  the  effect  of  these  dealings  would  hate 
been  apart  ttom  that  section.  Now,  according  to  tiis 
decisioD  In  re  Wright's  Trustees  and  MarshaU,  33  W.  B. 
304,  28  Ch.  D.  93,  after  the  execution  of  the  dead 
of  April,  1886,  Sir  Charles  du  Cane  was  still  tensat 
for  Ufe  under  the  will.  The  death  of  Sir  Chacks 
makes  no  difference,  because  to  ascertain  what  the 
settlement  is  you  must  go  back  to  a  previous  tuM, 
the  time  when  the  settlement  took  effect :  see  section 
2  (2)  (4)  of  the  Act  of  1882.    The  vendor  was  there- 

*  BBX70E  V.  AlLESBUBT. 

Upon  a  summons  in  this  matter,  dated  the  2nd  d 
May,  1893,  asking  (among  other  things)  that  iiie 
persons  appointed  trustees  by  an  order  dated  the  4th 
of  March,  1893,  be  not  made  parties  to  the  oonfey- 
ance  and  morigage  respectively  therein  mentioaed, 
and  be  not  entitled  to  receive  or  apply  or  direct  the 
application  of  the  purchase-moneys  or  any  part 
thereof  or  any  securities  for  the  same  respectively.  It 
appearing  that  since  such  app|ointment  as  afoMsid 
the  Dowager  Marchioness  of  Ailesbury  had  died,  sai, 
that  f^ter  ^yment  into  court  of  the  sums  thereb- 
after  mentioned  it  was  intended  to  make  an  appBoa- 
tion  under  the  Conveyancing  Act,  1881,  s.  5,  lor  aa 
order  declaring  the  settled  estates  to  be  free  from  the 
jointure  rent-charse  of  £3,000  changed  imon  the  svd 
settled  estates  in  Stvour  of  Lady  E.  M.  Biddell,  ni, 
the  ap{>licant  and  the  respondents  by  their  coiinsil 
consenting  to  this  order ;  it  was  ordered  that  Lord 
Iveagh  be  at  liberty,  in  pursuance  of  the  said  seetioa 
of  the  Conveyancing  Act,  to  make  the  payments  iato 
court  as  directed  in  the  schedule  thereto.  And  it  wm 
ordered  that  upon  such  payment  into  court  O.  & 
Laurener  and  E.  M.  H.  Biddell,  as  trustees  mppdoM  ! 
by  the  said  order  of  the  4th  of  March,  1893,  and  te 
order  of  the  23rd  of  April,  1893,  respectively,  were  Is 
abstain  from  acting  further  as  trustees  aiid  btm 
taking  any  part  in  we  conveyance  of  the  Savensks 
Estate,  or  the  receipt  of  the  purchase  mrmmj  tiienst 
or  the  security  for  such  part  of  the  said 
money  as  should  remain  unpaid.  And  it 
that  Lord  F.  Bruce  and  G.  B. ' 
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fore  tenant  for  life  under  a  settlement  compounded 
of  the  will  and  the  deed  of  1886,  and  the  nature  of 
that  settlement  oannot  be  varied  by  anything  which 
happened  subsequently.  We  submit  that  Sir  Charles 
could  not  have  sold  under  the  will  without  having 
regard  to  the  joint  power  of  appointment  contained 
in  the  deed  of  1886,  and  if  that  is  true  as  regards  the 
settlement  compounded  of  the  will  and  the  disentail- 
ing deed  of  1886  it  applies  still  more  strongly  to  the 
settiement  under  which  the  vendor  is  now  sellinflr. 
Then  as  to  the  effect  of  section  4  of  the  Act  of  1890 
as  regards  the  deeds  of  the  2drd  of  March  and  11th 
of  Augast,  1887.  The  deed  of  the  2drd  of  March  was 
not  under  a  power  in  the  settlement  as  was  the  case 
in  Keck  and  Hoirf^t  CofUrcKsty  but  was  a  creation  of  a 
new  power.  Secondly,  it  was  an  assignment  of  the 
vendor^s  life  interest ;  and  thirdly,  it  created  in  the 
vendor  a  power  of  jointuring  like  that  already 
possessed  by  Sir  Charles  du  Cane.  Now,  if  a  tenant 
for  life  assigns  by  way  of  family  arrangement,  there 
may  come  into  existence  new  cetetui  que  trusts.  By 
8ection4  of  the  Act  of  1890  an  assignee  of  this  kind  is 
a  person  against  whom  a  tenant  for  life  may  sell,  but 
the  instrument  is  to  be  one  of  the  instrumentiB  creat- 
ing the  settlement :  as  to  which  see  section  2  (1)  of 
Act  of  1882.  Our  submission  is  that  the  tenant  for 
Ufa  can  by  way  of  family  arrangement  give  an 
interest  to  a  person  to  whom  the  trustees  owe  no  duty 
at  all.  [SnKLiNO,  J. — They  must  owe  a  duty  if  they 
have  notice.]  What  we  have  to  see  is  whether  the 
trustees  have  become  trustees  of  the  instrument  of 
assignment  by  w^  of  family  arraugement  for  the 
purposes  of  the  Settled  Land  Acts.  An  assignee 
under  such  an  instrument  as  this  is  not  in  as  good  a 
position  as  an  assignee  for  value,  but  he  is  protected 
to  this  extent,  that  the  deed  becomes  one  of  the  in- 
struments creating  the  settlement,  and  the  trustees 
must  answer  the  definition  in  section  2  (8)  of  the 
Act  of  1882.  You  have  to  see  what  are  the  instruments 
which  create  the  settlement.  Whenever  you  have  an 
instrument  which  takes  effect  not  under  the  powers 
of  the  original  settlement  but  by  way  of  altermg  the 

of  the  indenture  of  settlement  of  the  16th  of  July, 
1885,  and  not  the  said  G.  B.  Laurener  and  E.  M.  H. 
Biddell,  as  trustees  appointed  by  the  said  orders 
respectively  of  the  4th  of  March,  1893,  and  the  2Dth 
of  Apiil,  1893,  would  be  entitled  on  completion  to 
receive  and  to  have  the  control  of  so  much  of  the 

Snrchase-moneys  ariring  out  of  the  sale  of  the 
avemake  Estate  as  should  not  be  paid  into  court  or 
be  retained  by  the  purchaser  in  pursuance  of  the 
agreement  (for  mortgage)  of  the  23rd  of  January, 
1891,  and  that  the  estates  to  be  comprised  in  the 
mortage  of  £500,000  referred  to  in  such  argument 
may,  on  completion,  be  conveyed  to  the  said  Ix>rd  F. 
Bruce  and  Q.  B.  Laurener  as  trustees  of  the  said  in- 
denture of  settlement  of  the  16th  of  July,  1885,  and 
not  to  the  said  E.  M.  H.  BiddeU  and  G.  B.  Laurener 
as  trustees  appointed  by  the  said  orders  of  the  4th  of 
March  and  25th  of  April,  1893,  respectively,  subject 
to  redemption  on  payment  of  the  sum  of  £500,000 
and  the  interest  thereof.  And  it  was  ordered  that  the 
said  Lord  F.  Bruce  and  G.  B.  Laurener,  as  trustees  of 
the  said  indenture  of  settlement  of  the  16th  of  July, 
1885,  be  retained  or  made  parties  to  the  indentures  of 
conveyance  and  mortgage  to  be  executed  in  pursu- 
ance of  the  said  agreements  of  the  23rd  of  January, 
1891,  respectively,  and  be  permitted  to  peruse  and 
approve  tne  drafts  of  the  said  indentures  accordingly, 
and  that  the  said  G.  B.  Laurener  and  E.  M.  £. 
Biddell  as  trustees  appointed  by  the  said  orders  of 
the  4th  of  March,  1893,  and  2dth  of  April,  1893, 
reapeotively,  be  not  made  parties  to  either  of  the  said 
indiaotnreSy  ^. 


settlement,  such  a  deed  must  form  a  part  of  the 
settlement.  /nr6  Tti^^  is  incur  favour.  [Stirlino, 
J. — The  real  question  is,  Are  the  powers  conferred  on 
the  trustees  by  the  settlement  destroyed  ?]  The  deed 
of  March,  1887,  altered  the  original  settlement,  and  we 
may  say  that  that  deed  constituted  a  compound 
settlement  and  that  trustees  of  that  compound  settle- 
ment ought  to  be  appointed  apart  from  the  Act  of 
1890. 

Butcher,  Q,0.,  in  reply. — I  submit  that  it  would  be 
contrary  to  the  Act  to  say  that  you  must  compound 
every  deed  which  creates  new  cestui  que  trusts. 
[Stiblino,  J.— The  only  difficulty  which  I  feel  is  as 
to  the  deed  of  1887,  because  that  deed  does  modify 
the  original  settlement.]  I  submit  that  In  re  Knowles 
is  a  complete  answer  to  the  argument  that  you  may 
have  an  assignment  which  creates  a  new  cestui  que 
trust.  The  words  of  section  4  of  the  Act  of  1890  are 
'*  to  be  deemed  to  be  "  one  of  the  instruments  creating 
the  settlement.  I  submit  that  you  must  have  regard 
to  the  scope  of  the  section.  The  object  of  the  section 
is  to  prevent  the  interference  of  persons  who  were 
assignees  for  value  to  some  cxten^that  is,  under  an 
instrument  by  way  of  family  arrangement.  In  order 
to  enable  the  tenant  for  life  to  override  the  interests 
arising  under  such  an  assignment  the  instrument 
creating  the  assignment  is  to  be  deemed  one  of  the 
instruments  constituting  the  settlement.  It  would 
be  a  forced  construction  to  say  that  it  is  to  be  deemed 
an  instrument  creating  the  settlement  for  all  purposes. 
The  real  question  is  whether  section  4  is  to  Iw  deemed 
to  destroy  completely  the  powers  of  the  trustees.  I 
submit  that  it  is  not.  If  you  adopt  the  argument  of 
the  other  side  you  must  road  the  word  settlement  in 
two  different  ways.  I  also  submit  that  these  deeds 
of  March  and  August,  1887,  do  not  limit  the  land  by 
way  of  succession :  Wolstenholme's  Conveyancing  and 
Settled  Land  Acts,  7th  ed.,  p.  289. 

Cur.  adv.  vuU. 

April  30. — Stiblino,  J.,  after  stating  the  facts» 
continued :  The  question  which  has  been  argued 
before  me  is  whether  the  requisition  has  been  suffi- 
ciently answered.  By  the  contract  the  vendor 
contracted  to  sell  the  fee  simple  subject  only  to  the 
jointures  created  by  the  indentures  of  1863  and  1887 
as  to  which  the  purchaser  boimd  himself  to  make  no 
requisition ;  and  he  purports  to  sell  imder  the  Settled 
Laoid  Acts  as  tenant  for  life  under  the  indenture  of 
the  22nd  of  April,  1886.  The  objection  raised  by  the 
purchaser  is  not  that  the  vendor  is  unable  to  exercise 
the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  but  that  there  are  no  proper  trustees  in  existence 
to  accept  the  notices  required  by  the  Act  and  to 
receive  the  purchase-money  and  give  receipts  for  the 
same.  The  question  I  have  to  decide  is  whether  it  is 
necessary  that  such  trustees  should  be  appointed, 
and  in  this  respect  it  appears  to  me  that  tibe  case 
differs  from  those  cited  by  the  advisers  of  the  pur- 
chaser in  their  requisition — ^namely.  In  re  IHobits^ 
SetOed  Estates  and  In  re  Headers  Settled  Estates,  where, 
the  question  was,  as  I  conceive,  simply  this,  whether 
a  reasonable  case  had  been  made  out  for  the  exercise 
of  the  jurisdiction  conferred  on  the  court  by  section 
38  of  the  Settled  Land  Act,  1882,  for  the  appointment 
of  trustees  for  the  purposes  of  the  Act.  Now,  in 
order  that  the  vendor  may  make  out  his  title  there 
must  in  the  first  place  be  a  settlement. 

A  settlement  is  defined  by  section  2,  sub-section  1, 
of  the  Act  of  1882.  [His  lordship  read  the  material 
part  of  the  section,  and  continued :]  I  observe  on 
that  that  it  is  quite  plain  from  the  Act  that  one 
instrument  may  constitute  a  settlement,  although  it 
is  to  be  admitted  that  several  instruments  may  under 
the  same  definition,  in  parts  which  I  have  not  read. 
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also  oonatitate  a  settlement.  Now  then,  is  the  deed 
of  the  22nd  of  April,  1886,  as  the  vendor  alleges  it  to 
be,  a  settlement  nnder  which  he  can  sell  ?  Does  that 
fall  within  the  definition  of  the  Act?  The  first 
limitations  under  that  deed  are  to  such  uses  as  Sir 
Charles  and  the  vendor  jointly  appoint.  By  the 
exerdne  of  that  power  subsequent  limitations  might 
have  been,  displaced.  But  that  power,  so  far  as 
material  here  to  be  stated,  they  £d  not  see  fit  to 
exercise,  and  it  is  now  spent,  and  may  be  left  out  of 
consideration.  Subject  to  that,  the  next  limitation  is 
to  the  use  of  Sir  Charles  du  Cane  in  restoration  of  his 
life  estate  under  the  will  of  Mr.  P.  du  Cane.  The 
case  of  In  re  Wrighfs  Trustees  shows  that  by  this 
means  an  effectual  restoration  of  the  old  life  estate 
was  effected,  but  that  life  estate  is  now  come  to  an 
end.  Then  comes  a  series  of  limitations  which  did 
not  exist  prior  to  the  execution  of  that  deed,  being  in 
favour  of  the  vendor  for  life,  with  remednder  to  his 
first  and  other  sons  in  tail  male  with  remainders  over. 
It  appears  to  me,  therefore,  that  under  that  deed  an 
estate  or  interest  in  the  land,  which  was  either  the 
fee  simple  itself,  or  at  all  events  the  remainder  ex- 
pectant on  the  termination  of  the  life  estate  of  Sir  C. 
du  Cane,  became  on  the  execution  of  the  deed  limited 
in  favour  of  the  vendor  and  others  by  way  of  succes- 
sion. Consequently,  when  executed,  it  satisfied  the 
requirements  of  the  Act  of  1882,  section  2  (1).  Now, 
the  deed  of  the  23rd  of  April,  1897,  was  executed 
under  the  joint  power  reserved  to  Sir  Charles  and  the 
vendor,  and  it  was  admitted  in  argument  on  the 
authority  of  In  re  Wright* s  Trusts  that  the  effect  was 
not  only  to  reserve  to  the  vendor  the  powers  conferred 
under  the  settlement  of  the  22nd  of  April,  1886,  by 
the  Settled  Land  Acts,  but  at  the  same  time  to  effect 
an  assignment  of  that  life  estate  by  way  of  family 
arrangement  within  the  meaning  of  section  4  of  the 
Act  of  1890.  This  being  so,  it  is  not  disputed  that 
he  is  tenant  for  life  within  the  meaning  of  the  Act  of 
1882,  section  2  (5).  He  can,  therefore,  sell  under 
section  3,  and  under  section  20  convey  the  settled 
land  for  all  the  estate  and  interest  which  was  the 
subject  of  that  settlement.  That  estate  at  the  time 
of  the  settlement  was  reversionary — that  is  to  say, 
it  was  not  the  fee,  but  it  was  the  reversion  to 
the  fee.  But  if  it  was  reversionary,  then  it  has 
faUen  into  possession,  and  all  estates  and  charges 
having  prioritv  to  the  settlement  except  the  two 
jointures  which  are  specially  provided  for  by  the 
contract  have  been  got  rid  of.  So  far  there  is  no 
difficulty.  The  Act,  however,  requires  that  the  pur- 
chase-money shall,  if  not  paid  mto  court,  be  paid 
under  section  22  to  the  trustees  of  the  settlement,  to 
whom  also  by  section  45  notice  of  the  intended  sale  is 
to  be  given.  These  trustees  are  defined  by  section  2 
(8)  as  the  persons,  if  any,  who  are  for  the  time  being 
under  a  settlement  trustees  with  power  of  sale  of 
settled  land,  or  with  power  of  consent  to,  or  approval 
of,  the  exercise  of  such  a  power  of  sale ;  or  if  under 
a  settlement  there  are  no  such  trustees,  then  the 
persons,  if  any,  for  the  time  being  who  are  by  the 
settlement  declared  to  be  trustees  thereof  for  the 
purposes  of  this  Act. 

As  I  have  said,  by  the  deed  of  the  22nd  of  April, 
1886,  persons  therein  named  are  declared  trustees 
for  the  purposes  of  the  Acts,  and  these  will  concur  in 
the  deed  of  sale  and  give  receipt.  The  objection  by 
the  purchaser  is  that  these  persons  are  not  trustees 
who  can  accept  notice  and  g^ve  receipts  for  the 
purpose  of  the  present  sale,  it  being  contended  that 
they  are  only  trustees  for  the  purposes  of  the  settle- 
ment created  by  the  deed  of  the  22nA,  of  April,  1886, 
whereas  the  two  deeds  (or  one  at  least)  of  the  23rd 
of  March  and  11th  of  August,  1887,  must  be  regarded 
as  being  together  with  the  deed  of  the  22nd  of  April, 


1886,  a  resettlement,  and  ofher  trustees  are  tharefon 
necessary. 

Now,  then,  the  broad  question  I  have  to  ooiBsidw 
is  whether  new  trustees  must  be  appotnted 
whenever  a  deed  has  been  executed  affooting  ths 
interests  created  by  the  original  settlement  so  thst 
that  settlement  is  no  longer  the  only  instroment  \sf 
which  the  land  stands  limited  to  persons  in  sooosi- 
sionP  As  a  general  rule,  in  my  opimon  dni 
question  must  be  answered  in  the  negative.  Let  ns 
begin  by  oonsidering  simple  oases.  Suppose  by  a 
settlement  dated  the  1st  of  January  in  any  yssr  resl 
estate  is  settled  on  A.  for  life  with  remainder  to  B.  in 
fee  simple.  By  the  settlement  A.'8  trustees  hafs 
power  to  sell  or  are  expressly  nominated  tnutesi 
for  the  purposes  of  the  Acts.  Suppose  that,  frnthsr, 
on  the  1st  of  February  B.  conveys  his  remainder  in 
fee  to  C.  in  fee  simple.  C.  retains  a  life  interest  and 
conveys  his  remainder  to  D.  in  fee.  Are  the  powen 
of  the  trustees  enumerated  in  the  January  instnimffit 
affected  by  the  alteration  P  I  cannot  aee  that  thsf 
are.  The  estate  still  remains  limited,  if  not  onder,  it 
all  events  by  virtue  of  that  deed  of  January  to 
persons  by  way  of  succession.  Tuen  section  38  ol 
the  Act  of  1882  may,  and  as  I  think  doe8>  in  a  propsr 
case  enable  the  court  to  appoint  trustees  of  the  otW 
instruments.  Tet  I  can  find  nothing  in  tiie  Aot  of 
1882  which  deprives  the  trustees  for  the  purposes  of 
the  Aot  in  the  Jaimary  instrumoit,  of  the  power  oi 
receiving  and  giving  receipts  for  the  purchaae-moMj. 

This  view  is  supported  by  the  case  of  In  re  Kwoida. 
It  may  be  observed  that,  had  the  court  in  that  ohb 
held  otherwise,  it  would  have  caused  great  prMstied 
difficulty.  The  tenant  for  life  knows  notiiing  of 
the  dealings  of  the  remaindermen  with  their  intitMti, 
and  has  no  means  of  discovering  what  they  are.  la 
many  cases  it  would  be  almost  impossible  to  asoeriaia 
what  those  dealings  were,  and  consequently  to  obtna 
an  appointment  oftrustees  of  the  settlement  madesp 
of  other  instruments  and  the  original  settlemflflit* 
when  dealings  other  them  those  by  the  tenant  far  lifi 
had  been  effected.  This  last  difficulty  does  not  aaw 
when  the  new  interest  is  brought  into  exiateBoelij 
the  tenant  for  life  himself.  Suppose,  for  example, 
that  a  tenant  for  life  has  charged  portiaos  midtf  a 
power  contained  in  the  settlement  in  favour  of 
younger  children.  It  may  be  taken  that  ha  knovi 
the  contents  of  deeds  or  instruments  exeonted  by 
himself,  but  section  20  (2)  of  the  Act  of  1882  appesit 
to  show  that  he  may  sell  free  from  these  portioos  if 
they  are  not  actually  raised. 

There  is  nothing  in  the   Act  to  show  that  tiis 

framers  of  it  contemplated  that  by  such  a  charge  of 

portions   the  persons  who  are  trustees  either  «ifli 

powers  of  sale  or  expressly  named  to  be  trosAees  for 

.  the  purposes  of  the  Acts  are  to  be  deprived  of  tfaa 

powers   of   receiving    and   giving   reoeqyti  for  the 

;  purchase-money,  and  that  resort  must  be  had  to  tfai 

.  powers  conferred  on  the  court  bv  sectian  38  heioit 

:  the  sale  can  be  completed.    Nor  do  I  see  any  luisna 

in  the  nature  of  things  why  that  should  be  no  bdi. 

In  fact  I  so  decided  in  the  care  of  In  rt  Kedk  «al 

HarVs  Contract  with  reference  to  the  exeraiBe  ol  a 

power  of  jointuring,  and  on  further  oonsideratioB  I 

adhere  to  that  decision.     If  the  aot  which  gives  a 

right  to  a  new  interest  be  an  alienation  by  the  tsosat 

.  for  life,  then  the  special  provisions  of  aection  jO  si 

the  Act  of    1882  come  into  consideration.      Uisdv 

that  section  the  powers  oonfenred  by  tiie  Act  raniis 

in  the  tenant  for  life,  but  so  as  not  to  prejudioe  sa 

assignee  for  value  who  cannot  be  afiiBoted  withoot  \m 

consent.    The  result  is  that  upon  a  sale  by  a  tensat 

for    life   who    has    alienated   for    value,  the   par-^ 

chaser  may  ask  for  evidenoe  as  to  the  oonaeot  ol  thi 

•  assignee.    These  provisions   are    with  the  visw  of 
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benefitiog  the  assignee,  and  might,  as  I  oonoeiye,  be 
waiTed  by  himself,  and  if  the  instarument  of  assign- 
ment oontains  a  consent  by  the  assignee  beforehand 
all  the  powers  under  the  Act  of  1882  of  the  tenant  for 
life  who  is  exerdsing  them  would  remain. 

It  appears  to  me  that  the  instrument  of  1887  with 
which  I  hare  dealt  oontains  this  consent  on  behalf  of 
tbe  trustees  in  favour  of  whom  the  assignment  is 
made.  But  the  important  point  here  to  remember  is 
that,  whether  this  be  so  or  not,  there  does  not  seem 
to  be  anything  in  the  Act  of  1882  to  show  that  the 
powers  of  trustees  for  the  purposes  of  the  Acts  are  in 
any  way  a£Eiected,  or  contemplated  to  be  afEiBCted,  by 
that  assignment.  The  effsct  of  the  section,  as  I  have 
said,  is  simply  to  impose  on  the  yendor,  the  tenant 
for  life,  the  duty  ox  obtaining  the  consent  of  his 
assignees.  But  now,  by  Uie  Act  of  1890,  the  provisions 
of  the  Act  of  1882  haye  been  somewhat  modified. 
[His  lordship  "read  leddoji  4  of  tl^t  Act,  and  con* 
tinned  :]  The  first  remark  I  have  to  make  on  that  is 
that  it  applies  only  to  the  limited  class  of  assignments 
being  assignmenta  or  charges  made  in  consideration 
of  marriage,  or  as  part  of,  or  by  way  of,  family 
arrangement.  So  that,  as  regards  an  assignment  for 
value  either  out-and-out  or  by  way  of  securing  money 
advanced,  the  law  as  I  have  stated  it  remains,  so  that 
in  those  cases  the  powers  of  the  trustees  stiU  remain 
unaffected,  and  the  obligation  remains  on  the  part  of 
the  tenant  for  life  to  procure  the  assent  of  an  asRignee 
for  value.  But  no  doubt  that  creates  a  real  difficulty 
in  the  present  case.  There  is  a  change  made  by  the 
Act  as  regards  assignments  being  part  of,  or  by  way 
of,  family  arrangement,  under  which  category  the 
present  deed  of  March,  1887,  is  to  be  regarded  as 
coming.  But  if  that  section  is  to  be  read  as  providing 
that  under  a  settlement  such  an  instrument  of  assign- 
ment is  to  be  deemed  one  of  the  instruments  creating 
the  settlement  for  all  purposes  according  to  the  con- 
tention  on  behalf  of  &e  purchaser,  then  it  does  seem 
to  me  to  be  a  necessary  consequence  that  trustees 
should  be  appointed  of  the  settlement  made  by  the 
original  settlement  and  that  additional  instrument. 
Bat  the  question  which  I  have  to  consider  is,  Is  it 
necessary  to  give  that  wide  view  to  the  language  of 
this  section?  The  contention  on  the  part  of  the 
vendor  is  that  it  is  limited  to  purposes  excluding  the 
operation  of  section  50  of  the  Act  of  1882,  and  that  is 
borne  out  by  the  concluding  words  of  the  section. 
[His  lordship  read  the  section  from  the  words  ''  is  to 
be  deemed,'^  and  continued :]  It  is  not  a  positivis 
enactment  that  tins  assignment .  shall  be,  but  only 
that  it  shall  be  deemed  to  be  one  of  the  instruments. 
It  seems  to  me  that  the  language  of  the  Act  is  satisfied 
by  the  limited  construction  placed  on  it  by  the  vendor, 
and  that  it  does  not  reqmre  me  to  hold  that  this 
section  does  make  any  assignment  to  which  it  refers 
an  instrument  for  all  the  purposes  of  the  Act.  I 
found  myself,  in  coming  to  a  conclusion  on  the  last 
words  of  the  section  which  I  have  read  and  considered, 
and  also  upon  the  consideration  that  that  appears  to 
me  to  be  the  difficulty  intended  to  be  met  by  the 
section  as  a  whole,  and  the  only  difficulty  so  far  as  I 
can  see.  I  cannot  see  that  for  any  other  purpo6<:s 
connected  with  the  Acts  the  section  was  called  for. 
I  cannot  say  that  everything  for  the  purposes  of  the 
Act  is  to  be  read  into  it.  On  these  grounds  I  think 
the  vendor  is  in  the  right,  and  that  the  declaration 
asked  for  bv  the  summons  should  be  made.  The  costs 
ong^ht  to  follow  the  event. 

SoHottors,  Nichollf  Maniity,  <fe  Co* ;  E.  Bromley. 
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Obohabd  v.  Bush,  (a.) 

Innkeeper — Liability  for  property  of  guest — Temporary 
refreshment 

Where  a  person  uses  an  inn^  either  temporarily  or 
otherwise,  for  the  purpose  of  receiving  such  refreshment 
or  a/:commodation  as  the  innkeeper  offers,  the  relation  of 
landlord  and  guest  exists  between  the  parties,  so  as  to 
make  the  landlord  liable  for  the  loss  of  the  guest's 
property  during  his  stay  in  the  inn. 

Appeal  from  a  decision  of  the  county  court  judge 
of  lAverpool. 

The  action  was  brought  to  recover  damages  for  the 
loss  of  an  overcoat. 

The  defendant  was  the  proprietor  of  a  hotel  at 
Liverpool. 

The  plaintiff  carried  on  business  in  Liverpool,  but 
his  residence  was  outside  the  town,  and  he  was  in  the 
habit  of  travelling  daily  by  train  between  his  home 
and  his  place  of  business  in  Liverpool. 

On  the  day  in  question  the  plaintiff  left  his  office 
and  set  out  to  walk  to  the  railway  station  with  the 
intention  of  travelling  by  train  to  his  residence.  On 
;his  way  to  the  station  he  entered  the  defendant's 
hotel  for  the  purpose  of  dining.  The  dining-room 
in  the  hotel  was  used  as  a  restaurant  bv  a  large 
;  number  of  persons  other  than  those  actually  staying 
:  in  the  hotd.  The  plaintiff  went  into  this  dining- 
room,  hung  up  his  overcoat  upon  a  peg  in  the  room, 
and  was  served  with  dinner.  At  the  conclusion  of 
his  meal  the  plaintiff  found  that  his  coat  had  dis- 
,  appeared. 

The  county  court  judge  held  that  the  relation  of 
landlord  and  guest  existed  between  the  defendant  and 
the  plaintiff,  and  gave  judgment  for  the  plaintiff  for 
the  amount  claimed. 

The  defendant  appealed. 

Montague  Lush,  for  the  defendant. — There  was  no 
evidence  that  the  relation  of  landlord  and  guest 
existed  between  the  defeudant  and  the  plaintiff. 
That  relation  only  exists  when  a  person  goes  to  an 
inn  as  a  wayfarer  or  traveller ;  it  does  not  arise  in 
the  case  of  a  person  using  an  inn  for  the  merely 
temporary  purpose  of  obtaining  refreshment. 

He  referred  to  Strauss  v.  County  Hotel  Co,,  32  W.  E. 
170.  12  Q.  B.  D.  27 ;  Beg.  v.  Rymer,  25  W.  R.  415,  2 
a  B.  D.  136 ;  Medawar  v.  Grand  Hotel  Co,,  [1891]  2 
Q.  B.  11,  39  W.  R.  Dig.  94 ;  Lamond  v.  Richard,  45 
W.  E.  289,  [1897]  1  a  B.  541 ;  Burgess  v.  Clements,  4 
M.  &  Sel.  306;  Thompson  v.  Lacy,  3  B.  &  Aid.  283 ; 
Dawson  v.  Chamney,  6  Q.  B.  164.* 

Horridge,  for  the  plaintiff. — There  was  evidence  to 
justify  the  finding  of  the  county  court  judge.  The 
case  is  concluded  by  Bennett  v.  Mellor,  5  T.  K.  273, 
where  the  plaintiff  having  come  to  an  inn  on  business 
sat  down  and  was  served  with  liquor,  and  it  was  held 
that  the  relation  of  landlord  and  guest  existed. 

He  also  referred  to  Yorke  v.  Grindstone,  Salk.  388, 
2  York  V.  Greenaugh,  Ld.  Baym.  866,  and  Richmond 
V.  Smith,  8  B.  &  0.  9. 

Montague  Lush  replied. 

Wills,  J.— I  am  of  opinion  that  this  appeal  must 
be  dismissed.  The  only  question  is  whether  there  is 
any  evidence  that  the  plaintiff  was  a  guest  at  the 
defendant's  hotel.  I  fail  to  understand  in  what  sense 
he  was  not  a  guest.  Even  if  one  were  to  adopt  the 
narrow  view  as  to  the  meaning  of  the  word  "  gnest " 


(a.)  Reported  by  F.  O.  RoBmsON,  Esq.,  Barrister- 
at-Law. 
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put  forward  by  Mr.  Lush,  who  oonteada  that  a  guert 
muat  be  a  wayfarer  or  a  traveller,  I  think  that  there  is 
evidenoe  that  the  plaintiff  was  a  guest  within  that 
restricted  definition.  The  plaintiff  was  walking  from 
hiB  offioe  to  the  railway  station,  en  route  for  his  home, 
and  on  his  way  he  oalled  at  the  defendant's  hotel  and 
was  served  wiu  such  refreshment  as  he  wanted.  If 
he  had  been  riding  in  the  oountrv  and  had  stopped  at 
an  inn  for  refreshment  he  would  have  been  a  way- 
farer. Why,  then,  should  it  be  said  that  he  was  not 
a  wayfarer  m  the  oiroumstanoes  of  this  case  ?  But  I 
am  not  disposed  to  take  that  narrow  view  of  the 
meaning  of  the  word  **faeaV*  I  think  a  guest  is 
one  who  uses  an  inn,  either  temporarily  or  for  a 
longer  period,  for  the  purpose  of  receiving  such 
refreshment  or  accommodation  as  the  innkeeper  offers. 
If  the  person  stopped  the  night  at  the  inn  there 
would  be  no  question  that  he  was  a  guest.  Can  it 
make  any  difference  that  the  person  who  is  using  the 
inn  does  not  want  to  remain  there  all  night  P  I  think 
not,  for  an  innkeeper  holds  himself  out  as  willing  to 
give  temporary  accommodation  to  those  who  require  it. 

From  the  point  of  view  of  the  authorities  there  does 
not  appear  to  be  much  to  be  said  in  favour  of  the 
proposition  that  a  guest  must  be  a  wayfarer  or  a 
traveller.  In  the  old  days  no  doubt  guests  were 
more  usually  wayfarers,  but  the  liability  of  an  inn- 
keeper arises  whenever  he  receives  a  person  into  his  inn 
cauea  hoepitandi  or  Jioepicii,  and  I  think  that  he  so 
receivee  a  person,  and  the  liability  of  an  innkeeper 
attaches,  although  the  person  only  uses  the  inn  for 
purpose  of  temporary  refreshment.  The  case  of 
Bennett  v.  Mellor,  6  T.  B.  273,  was  a  stronger  case  than 
the  present,  for  there  the  plaintiff  went  to  an  inn  for 
a  purpose  wholly  unconnected  with  the  use  of  an  inn 
as  such,  and  then  sat  down  in  the  public  room  and 
took  some  refreshment.  He  was  nevertheless  held  to 
be  a  guest  and  to  be  entitled  to  the  privileges 
of  a  guest.  It  seems  to  me  that  the  use  made 
by  the  plaintiff  of  the  defendant's  hotel  was  much 
more  t^t  of  a  guest  than  was  the  case  in  Bennett 
V.  Mellor. 

1  say  nothing  as  to  what  my  decision  would  have 
been  if  the  restaurant  had  not  formed  part  of  the  hoteL 
The  room  where  the  plaintiff  dined,  in  addition  to  being 
a  restaurant,  was  used  as  part  of  the  hotel,  and  as  a 
hotd  is  used,  and  there  is  abundant  evidence  that 
refreshment  was  supplied  by  the  defendant  as  inn- 
keeper to  the  plaintiff  as  guest. 

Eennxdt,  J.— I  agree.  I  think  that  there  was 
abundant  evidence  that  the  place  where  the  plaintiff's 
coat  was  lost  was  an  inn.  £  take  the  definition  of  an 
iim  given  by  Best,  J.,  in  Thompson  v.  Zoey,  3 
B.  &  Aid.  283 :  **  An  inn  is  a  house,  the  owner  of 
which  holds  out  that  he  will  receive  all  travellers  and 
sojourners  who  are  willing  to  pay  a  price  adequate  to 
the  sort  of  accommodation  provided."  In  that  case 
the  place  in  question  was  called  The  Globe  Tavern 
and  Coffee  House.  Bed  and  provisions  were  supplied 
there,  bat  it  was  not  frequented  by  stage  coaches, 
and  ^ere  were  no  stables.  In  the  same  case  Bayley, 
J.,  referring  to  the  liabilities  of  an  innkeeper,  gives 
as  his  view  of  the  law  "  that  he  is  bound  to  receive 
all  persons  who  are  capable  of  paying  a  reasonable 
compensation  for  the  accommodation  provided,  and 
that  he  is  liable  for  their  goods  if  lost  or  stolen ;  and 
on  the  other  hand,  that  he  has  a  lien  on  the  goods 
of  his  guests  for  the  payment  of  his  bill." 

In  the  present  case  the  defendant  unquestionably 
held  himself  out  to  receive  all  travellers  and 
sojourners.  He  provided  beds  for  those  who  wished 
to  sleep  at  the  inn,  and  food  for  those  who  merely 
came  there  to  dine.  That  being  so,  the  liability  of  an 
innkeeper  attaches.    It  is  said  that  in  the  paraoular 


room  where  the  coat  was  lost  there  were  penoos  wbo 
came  there  for  the  sole  purpose  of  obtaining  food,  aad 
who  were  not  stopping  in  the  hotel.  How  can  that 
droumstanoe  affect  the  question  ?  The  rights  of  the 
persons  using  the  room  oannot  varyaooonuag  as  thsj 
are  stopping  in  the  hotel  or  are  there  for  teosponry 
refreshment.  Where  there  is  a  restaurant,  which  is 
physically  separated  from  the  hotel,  as  in  fifrtuiM  v. 
CfoiiMty  Sotel  Co^y  or  which  is  cairied  on  as  a 
separate  establishment  as  in  Beg.  v.  Rymer^  the  osss 
is  different,  for  there  the  restaoraat  is  not  oanied  on 
as  part  of  the  hotel,  but  as  an  entirely  sepsnts 
busmess. 

I  agree  that  the  plaintiff  was  a  traveller,  if  it  ii 
necessary  to  decide  that  point ;  but  in  my  opinion  if 
a  person  is  received  into  an  inn  for  the  purpose  of 
obtaining  the  aoconmiodation  which  thus  pn^xistor 
holds  out  to  the  public,  that  person  goes  to  the  ina  ss 
a  guest  and  is  ^ven  the  proteotiou  which  the  lav 
affords  in  such  a  case. 

Appeal  diamtBBed. 

Solicitor  for  the  appellant,  Richard  WhiU^  lor 
Neakt  LiverpooL 

Solicitors  for  respondent,  TibhiU  Jt  Oo. 


Mayl 


Q.  B.  Div.  ) 

(WiUs  and  Kennedy,  JJ.) ) 

Bsa.  V.  Bibb  ajxd  Othebb. 
Ex  parte  KxiDBB.  (a.) 

Licensing  law — Appeal  against  eonfirmation  of  mv 
licence  —  Bales  of  quarter  sessions — Ultim  virss— 
Licensing  Act,  1872  (35  <fe  36  Vict.  c.  94),  as.  37, 41 

By  section  43  of  the  Licensing  Act,  1872,  **  Arngpenm 
who  appears  before  the  licensing  Jtutioes  and  opposes  lit 
grant  of  a  new  licence,  and  no  other  person^  mag  agf 
and  oppose  the  confirmaHon  of  sueh  grant  h^  the  es^ 
firming  authority.**  The  same  section  regmrm  lit 
quarter  sessions  to  make  rules  **<u  to  the  pmtmdiup  is 
he  adopted  for  confirmation  of  new  lioenoee  "  ta  tkdr 
county, 

A  rule  made  by  quarter  sessioM  under  ikis  setUst 
required  every  person  intending  to  oppose  the  eos^brwe* 
Hon  of  a  provisional  licence  to  give  certain  noUees  of  km 
intention,  as  a  condition  precedent  to  his  being  hsardin 
opposition  to  the  confirmation. 

Hdd,  that  the  rule  was  ultr»  vires  as  itjiosisy  s 
condition  on  the  etatutory  right  of  a  perwon  whs  iei ; 
opposed  b^ore  the  licensing  justices  to  be  heard  inepposl 
tion  to  the  confirmation. 

Bule  nisi  for  a  mandamus  to  the  oonfiroiiag  earn* 
mittee  of  the  justices  of  the  county  of  Ijondon  to  hoM 
an  adjourned  sessions  and  hear  and  detanniDe  th 
application  of  Y .  G-oidotti,  pursuant  to  aeotion  43  d 
the  licensing  Act,  1872,  that  a  provisional  gnmtof  i 
victualler's  licence  for  certain  premises  night  h 
confirmed,  and  to  hear  the  objections  of  the  ap|nJlM( 
thereto. 

On  the  25th  of  March,  1898,  Goidottrs  mpti&astim 
was  heard  by  the  licensing  jostices  of  the  BL  Ifsp 
garet's  Division,  Westminster.  The  uvpellant  sp* 
peared  and  opposed,  and  the  provisionsi  Ikasnes  bM 
granted. 

Bule  30  of  the  Standing  Orders  of  tliB  Loadsi 
Quarter  Sessions  provides  that  "  Every  penon  (aA< 
ject  as  hereinafter  provided)  intending  to 


confirmation  of  any  such  provisional 


tificate  before  the  county  _ 

within  seven  days  after  the  grant  ot  aooh 


(a.)  Beported  by  T.  B.  OoLQUHOinr  Dill, 
BanJster-at-Law. 
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High  Coubt. 


Beg.  v.  Bibb  and  Othsbs. 


Hion  Coubt. 


lioeooe  or  certifioate,  give  notice  to  the  applicant  and 
to  the  derk  of  the  peace  by  registered  ktter  of  his 
mteation  to  oppose  the  confirmation  of  such  pro- 
Tinosal  licence  or  certificate." 

This  notice  was  not  given  by  the  appellant.  A 
notice  of  opposition  was,  however,  after  the  16th  of 
April,  tendered  at  the  Sessions  House  and  was  refased, 
the  application  having  then  been  entered  in  the  un- 
opposed list  On  the  17th  of  April  notice  that  Needes 
intended  to  oppose,  and  that  he  would  apply  for  leave 
to  be  heard  in  opposition,  was  served  by  registered 
post  on  Gnidotti.  On  the  27th  of  April,  the  day 
fixed  for  the  hearing  of  the  application  for  confirma- 
tion, the  application  of  the  appellant  to  be  heard  in 
opposition  was  refused,  and  the  licence  was  confirmed. 
Tm  appellant  then  obtained  this  rule. 

Section  37  of  the  Licensing  Act,  1872,  enacts  that 
"the  justices  in  quarter  sessions  shall  make  such 
regulations  with  respect  to  the  meetings  of  any  such 
oommittee"  (viz.,  the  county  licensiDg  committee) 
"and  the  transaction  of  business  thereat  as  they  may 
think  fit.'*  Section  43  is  as  follows:  *'Any  person 
who  appears  before  the  licensing  justices  and  opposes 
the  grant  of  a  new  licence,  and  no  other  person,  may 

rMur  and  oppose  the  confirmation  of  such  grant  by 
confirming  authority  in  counties  and  boroughs  " 
(vii.,  in  counties,  the  county  licensing  oommittee) ; 
'*  and  the  confirming  authority  may  award  sadh  costs 
Si  they  shall  deem  just  to  the  party  who  shall  succeed 
m  the  proceedings  before  them.  In  a  county  the 
justices  in  quarter  sessions  assembled  .  .  •  shall 
mahe  rules  as  to  the  proceedings  to  be  adopted  for 
mfinnation  of  new  licences  and  the  coBia  to  be 
incurred  in  any  such  proceedings  and  the  person  by 
whom  such  costs  are  to  be  paid. 

Scrutton  showed  cause  against  the  rule. — Bule  30 
of  the  Standing  Orders  is  within  the  powers  given  to 
tte  quarter  sessions  by  section  43  of  the  Act.  It  is 
reasonable  and  necessary  that  proper  notice  of 
sppoaiiioii  should  be  required,  otherwise  the  appU- 
CH&tfor  oonfirmation  must  always  be  ready  at  the 
hearing  with  all  his  witnesses  in  order  to  prove  his 
ease  on  the  assumption  that  his  application  is  to  be 
opposed. 

^^>^y>  Q*^*»  an<i  Feler  Grain,  in  support  of  the 
rale. — Bule  30  is  uUra  vires ;  it  admits  of  no  adjoum- 
Bent  in  order  to  enable  proper  notice  to  be  given ; 
it  is  absolute  in  its  terms  and  purports  to  abridge  the 
light  to  be  heard  in  opposition,  which  is  given  by 
leetion  43  of  the  statute.  They  dted  Rex  v.  Lam- 
fc<A,  3  Bow.  &  By.  340;  Rex  v.  The  Justices  of 
Nor/M,  5  B.  &  Ad.  990;  Rex  v.  The  Justices  of 
Siafardshire,  4  A.  &  E.  842;  Reg,  v.  The  Justices 
\f  Surrey,  18  L.  J.  M.  C.  175;  Reg.  v.  Fawlett,  L.  B. 
ia  B.  491. 

Wills,  J. — Primd  facie  nothing  can  be  more 
Msooable  and  proper  than  that  the  quarter  sessions 
lumld  make  a  ride  by  which  the  condition  could  be 
nforced  that  notice  of  opposition  to  the  confirmation 
4  a  grant  of  a  licence  should  be  given  in  due  time, 
iat  does  such  a  rule  come  within  the  powers  givoi 

7  the  statute  to  make  regulations  for  the  transaction 
the  business  of  the  licensing  committee?  [His 
Brdsbip  read  the  provisions  of  sections  37  and  43  of 
he  Tiioensing  Act,  1872,  which  are  above  set  out.]  ^ 
\  think  that  the  latter  power  must  include  a  power 
>  make  rules  (not  inconsistent  with  the  Act  of  Parlia- 
mt)  dealing  with  the  opposition  as  well  as  with  t^e  \ 
DBfinnatiim ;  for  the  opposition  is  part  of  the  pro- 
•ediofrs  lor  oonfirmatirai.  But  that  still  leaves  the 
Ml  difficmlty  untouched.  The  Act  of  Parliament  gives 
ower,  in  so  many  words,  to  a  person  who  has  opposed 
I  the  first  application  to  appear  and  be  heard  at  the 
other  spplication  for  confirmation  of  the  provision^ 


licence.  I  think  that  the  power  to  make  rules, 
however  widely  expressed,  cannot  be  intended  to 
override  the  express  power  given  by  the  same  section 
to  appear  and  oppose.  Here  the  sessions  have  made 
rules,  several  of  which  app^  to  be  ultra  vires,  though 
we  are  now  only  dealing  with  one  of  them. 

Bule  34  expresses  neatly  the  effect  of  the  rules :  it 
provides  that  *'  any  person  who  has  appeared  before 
the  licensing  justices  and  opposed  a  grant  of  a  new 
licence  and  who  has  complied  with  these  rules,  and 
no  other  person,  may  smpear  before  the  county 
licensing  committee."  That  imposes  a  condition 
beyond  what  is  imposed  by  the  Act,  and  is  ultra  vires. 
1  think  that  it  wotdd  be  within  the  power  of  the 
qyiarter  sessions  to  provide  that  a  person  who  has  not 
given  proper  notice  of  his  intention  to  oppose  the 
confirmation  of  the  licence  should  pay  the  costs  of 
any  adjournment  which  might  be  necessary  or  any 
other  costs  occasioned  by  the  want  of  such  notice. 
Such  a  rule  would  have  my  judicial  sympathy ;  but 
they  have  gone  beyond  their  powers  by  imposing  a 
condition  of  appeal  which  is  not  in  the  Act  of  Parfia- 
ment.  Bule  31,  again,  as  to  which  there  has  been  no 
argument  in  the  present  case,  requires  a  person 
opposing  the  confirmation  to  find  a  surety  for  the 
costs  of  the  opposition ;  it  is  clear  that  there  is  no 
power  to  impose  such  a  condition  as  that. 

The  cases  which  have  been  cited  have  no  real  bear- 
ing upon  this  case ;  they  merely  illustrate  a  principle 
too  clear  to  require  the  support  of  any  authority — 
namely,  that  where  a  power  is  given  by  an  Act  of 
Parliament  no  regulation  made  to  give  effect  to  that 
power  can  in  any  way  abridge  it. 

I  have  come  to  the  conclusion  that  this  rule  as  to 
notice  goes  beyond  the  powers  of  the  quarter  sessions. 
The  mandamus  must  go. 

Kennedy,  J. — I  am  of  the  same  opinion.  The 
justices  have  had  to  deal  with  an  application  for  the 
confirmation  of  this  licence,  and  they  refused  to  hear 
the  appellant  in  opposition  because  they  felt  them- 
selves bound  by  certain  rules  of  the  quarter  sessions, 
with  which  the  appellant  had  not  conformed.  What 
was  his  position  ?  He  had  satii^d  the  only  express 
requirement  of  section  43;  he  had  appeared  before 
the  committee  and  opposed  the  grant  of  the  provi- 
sional licence ;  and  he  had  therefore  entitied  himself 
to  appear  and  oppose  the  confirmation.  He  had  not 
complied  with  ride  30  of  the  standing  orders  of  the 
quarter  sessions ;  he  had  not  given  the  notice  required 
by  that  rule  to  be  given  within  seven  days  after  the 
grant  of  the  provisional  licence,  l^e  question  is.  Is 
that  rule  a  valid  rule  under  section  43  of  the  Act  ? 
To  make  an  absolute  rule  barring  a  person  from 
being  heard  unless  he  gives  a  certain  notice,  when 
that  person  is  by  the  Act  itself  given  a  right  to  be 
heard,  is  to  go  beyond  the  powers  to  make  rules  ^s  to 
proceedings. 

If  the  nue  had  merely  been  that  if  no  notice  of  oppo- 
sition were  given  the  application  for  confirmation  would 
be  put  into  the  unopposed  list  and  so  heard  unless  an 
application  were  made  to  transfer  it  to  the  opposed  list 
on  good  cause  shown  and  upon  payment  of  the  costs 
occasioned  by  the  transfer,  that  would  have  been  a 
reasonable  provision.  But  here  the  rule  is  unqualified ; 
it  requires,  for  instance,  that  the  name  and  address  of 
the  person  desiring  to  be  heard  should  be  inserted  in 
the  notice  so  that  if  his  address  were  by  accident 
omitted  the  justices  would  be  obliged  to  refuse  to 
hear  him.  I  agree  with  the  remarks  of  my  brother 
Wills  as  to  the  other  rules  to  which  he  has  referred ; 
but  this  case  depends  upon  rule  30 ;  that  rule  is  ultra 
vires,  and  the  mandamus  must  go. 
Rule  absolute. 

Solicitor  for  the  appellant,  Percy  Gates. 
Solicitor  for  the  respondent,  Francis  Rudall. 
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House  of  Lobds. 


<  Thb  Enojnbbb,' 


H0U8B  of  LoBoe. 


From  C.  A. 
(England) 


:} 


mowt  of  lotta. 


"The  Enqinekb."  (a.) 


April  28. 


Insurance  —  Marine    insurance  —  Collision      dattse  — 
Exemption  of  underwriters — Proviso-^ Construction, 

A  collision  clause  in  a  policy  of  insurance  upon  a  ship 
stipulated  thai  no  liability  was  to  attach  to  the  under- 
writers  in  respect  of  "  any  sum  which  the  assured  may 
become  liable  to  pay,  or  shall  pay y  for  removal  of  obstruc- 
tions under  statutory  powers^  ,  .  .  consequent  on 
such  collision    .     .     ." 

Held,  that  the  underwriters  were  exempt  from  liability, 
whether  by  way  of  damages  or  otherwise,  for  the  removal 
of  obstructions  cxmsequent  on  collision. 

The  North  Britain,  42  W.  R.  243,  [1894]  P.  77, 
approved. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.R.,  and  A.  L.  Smith  and 
Bighy,  L.J  J.)  affirming  that  of  Bruce,  J.  Formal 
judgpment  was  given  in  favour  of  the  respondent,  the 
oase  being  in  fact  an  appeal  against  a  decision  of  the 
Court  of  Appeal  in  The  NoHh  Britain,  42  W.  B.  243, 
[1894]  P.  77  (Lindley,  A.  L.  Smith,  and  Davey,  L.JJ.). 
The  agreed  statement  of  facts  was  as  follows : 

(1)  On  the  14th  of  June,  1895,  the  plaintiflfo  (appel- 
lants), as  owners  of  the  steamship  Engineer,  effected 
with  the  defendant  (the  respondent)  {inter  alios)  2k 
policy  of  insurance  subscribed  by  the  defendant  in 
the  sum  of  £100  on  the  hull  and  machinery  of  the 
steamship  Engineer,  valued  at  £8,500,  for  twelve 
months  from  noon  on  the  14th  of  June,  1896,  to  noon 
on  the  15th  of  June,  1896. 

(2)  Attached  to  the  said  policy  were  certain  clauses 
known  as  institute  clauses,  the  material  one,  with 
proviso  attached,  being  as  follows:  *' And  it  is 
further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and 
the  assured  shaU  in  consequence  thereof  become 
liable  to  pay,  and  shall  pay,  by  way  of  damages,  to 
any  other  person  or  persons  any  sum  or  sums  not 
exceeding,  in  respect  of  any  such  collision,  the  value 
of  the  ship  hereby  insured,  we,  the  assurers,  will 
severally  pay  the  assured  such  proportion  of  three- 
fourths  of  such  sum  or  sums  so  paid  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  ship 
hereby  insured,  and  in  cases  in  which  the  liability  of 
the  ship  has  been  contested  or  proceedings  have  been 
taken  to  limit  liabiUty  with  the  consent  in  writing  of 
two-thirds  of  the  subscribers  to  this  policy  in  amount, 
we  will  also  pay  a  like  proportion  of  three-fourths  of 
the  costs  which  the  assured  shall  thereby  incur  or  be 
compelled  to  pay;  but  when  both  vessels  are  to 
blame,  then,  unless  the  liability  of  the  owners  of  one 
or  both  of  such  vessels  shall  become  limited  by  law, 
claims  under  this  clause  shall  be  settled  on  the  prin- 
ciple of  cross  liabilities  as  if  the  owners  of  each  vessel 
had  been  compelled  to  pay  to  the  owners  of  the  other 
of  such  vessels  such  one-half  or  other  proportiou  of 
latter*s  damages  as  may  have  been  properly  allowed 
in  ascertaining  the  balance  or  sum  payable  by  or  to 
the  assuriad  in  consequence  of  such  collision.  Pro- 
vided always  that  this  clause  shaU  in  no  case 
extend  to  any  sum  which  the  assured  may  become 
liable  to  pay,  or  shall  pay,  for  removal  of 
obstructions  under  statutory  powers  for  injury  to 
harbours,     wharves,     piers,     stages,    and     similar 


(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Liaw. 


structures  consequent  on  such  ooUisioa  or  in 
of  the  cargo  or  engagements  of  the  insured 
for  loss  of  life  or  personal  injury." 

(3)  On  the  19th  of  April,  1896,  whilst  the  said 
policy  was  in  full  force  and  effect,  the  steamship 
Engineer  came  into  collision  with  the  steamship 
Harraton  near  the  entrance  to  the  River  Tees,  and  by 
reason  of  the  said  collision  The  Engineer  was 
considerably  damaged,  and  The  Harraton  sank  and 
became  a  constructive  total  lo^. 

(4)  The  place  at  which  The  Harratan  sank  was 
within  the  limits  of  the  jurisdiction  of  the  Test 
Conservancy  Commissioners,  who  thereupon,  nnder 
their  statutory  powers  in  that  behalf,  took  tbs 
necessary  steps  to  remove  the  obstruction  caused  bj 
the  wreck  of  The  Harraton — in  the  first  place  by 
lighting  and  watching  such  wreck,  and  subsequently 
by  dispersing  and  removing  it  so  as  to  put  the 
approaches  to  the  river  into  a  safe  and  proper 
condition.  The  total  of  the  charges  and  expense! 
incurred  by  the  said  commissioners  amounted  to  ths 
sum  of  £1,346. 

(5)  An  action  was  begun  in  the  Admiralty 
Division  by  the  owners  of  the  steamship  HamUm 
against  the  plaintiffs  in  the  present  action  the  ofniert 
of  the  steamship  Engineer,  and  a  counterclaim  wis 
entered  on  behalf  of  the  owners  of  The  Engineer; 
but  by  agreement  between  the  ptftiea  in.  the  said 
collision  action  both  ships  were  deemed  to  have  bem 
in  fault,  and  the  damages  suffered  by  both  parties  to 
the  suit  respectively,  as  assessed  by  the  Begistrar  of 
the  Admiralty  Division,  assisted  by  merchants,  wen 
duly  paid  by  each  to  the  other. 

(6)  The  plaintiffs,  as  owners  of  the  ateamship 
Engineer,  properly  paid  to  the  owners  of  the  steaai- 
ship  Harraton  under  the  said  agreement  £673,  beiag 
a  moiety  of  the  said  £1,346,  for  removing  tbs 
obstruction  caused  by  the  wreck  as  bdng  a  lorn  or 
damage  sustained  by  the  owners  of  the  ateamslua 
Harraton  incidental  to  and  arising  ont  of  the  saaa 
collision;  and  thereafter  the  plaintiffii  sought  to 
recover  the  moiety  aforesaid  from  their  underwriten 
(including  the  defendant),  but  the  nnderwritea 
declined  to  pay  any  part  thereof,  alleging  that  they 
were  expressly  excepted  from  liability  in  veapeet  i 
the  said  sum  by  the  terms  of  the  proviso  set  out  k 
paragraph  2  of  the  statement  of  facts. 

The  question  for  the  determination  of  the  ooart 
was  whether  the  defendant  was  liable  nnder  the  sail 
policy  to  pay  to  the  plaintifiis  such  proportion  of 
three-fourths  of  the  sum  of  £673  in  paragiapk  6 
hereof  mentioned  as  the  defendant's  subsoription  oon 
to  the  value  of  the  ship. 

The  Court  of  Appeid  held  that  the  defendant  was 
not  liable. 

CoJien,  Q»C,,  and  Carver,  Q,C,,  for  the  ^penaats. 

Jos^h  Walton,  Q.G.,  and  Scrutton,  f or  the  reapoa- 
dent,  were  not  heard. 

Earl  of  Halsbtjby,  L.C.— I  coiainly  am  aal 
desirous  of  hearing  this  discussion  prolonged,  baeaasa 
for  some  time  I  have  arrived  at  a  very  dear  cos* 
elusion  in  my  own  mind,  and  I  oonfeas  I  adopt  te 
paraphrase  of  this  contract  which  Davey,  IiuJ.,  m  tka 
case  of  The  North  Britain^  put  upon  it.  Ha  says  tks 
clause  means  something  of  this  kind  :  *'I  wilL  ran- 
burse  you,  the  injuring  vessel,  the  bill  which  yon  kaia 
to  pay  the  injured  vessel  for  damages;  bat,  mwL  I 
am  not  to  be  called  upon  to  pay,  directly  or  indixeeti^* 
for  the  removal  of  obstructions  under  slatatoiy; 
powers."  That  I  believe  to  be  a  very  proper  isadiag : 
of  the  language  which  was  actually  used  by  At; 
parties.     I  agree  with  what  Davey,  llj.,  i^pearslla^ 
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haTe  nid  is  respect  to  the  mode  in  wbich  the  contract 
shoidd  be  construed.  In  looking  at  a  document 
between  buainess  men,  I  do  not  think  it  is  well  to 
look  at  technical  rules  of  construction.  I  think  it  is 
well  to  look  at  the  whole  document,  to  look  at  the 
subject-matter  with  which  the  parties  are  dcaJing; 
and  then  to  take  the  words  in  their  natural  and 
ordinary  meaning  and  construe  the  document  in  that 
wav.  I  have  come  to  the  conclusion  that  what  the 
underwriters  did  mean  to  exclude  in  their  contract  of 
liability,  was  any  payment  of  money  for  the  removal 
of  obstructions  to  navigation.  These  damages  or  this 
money  payable,  whichever  it  is  to  be  called,  comes 
practically  within  the  description.  It  was  a  payment 
actually  made  by  reason  of  the  removal  of  an 
obstruction.  Therefore,  applying  the  test  I  have  sug- 
gested to  the  contract,  I  cannot  doubt  that  that  was 
what  the  underwriters  intended  to  exempt  from  the 
contract  into  which  they  entered. 

Under  those  circumstances  I  think  that  the  case 
{The  North  Britain)  which  is  supposed  to  have 
governed  the  case  now  before  your  lordships  does 
govern  it.  It  think  that  case  was  rightly  decided, 
and  I  therefore  move  your  lordships  that  this  appeal 
be  dismissed  with  costs. 

Lord  ICacnaghten,  Lord  Morris,  and  Lord  Jambs 
OF  Hereford  concurred. 

Appeal  diemisaed, 

SoUdton  for  appellants,  ffolman,  Birdwood,  A  Co, 

Solioitors  for  respondent,  WalUms,  Johnson,  Bubh, 
Jt  Whatton. 


(ECourt  Of  aivpeal. 


From  Q.  B.  Div. 
(A.  L.  Smith  and  Yaughan  ' 
Williams,  L.JJ.)  J 


May  26. 


Ex  parte  Elus.  (a.) 


BiU  of  Bale— Goods  seized  to  protect  security — Relief 
against  seizure — Order  as  to  giving  up  bill  of  sale— 
Jarisdidion—BiUs  of  Sale  Act,  1882  (45  &  46  Vict, 
e.  43),  s.  7. 

The  grantee  of  a  hill  of  sale  seized  the  goods  upon 
default  in  payment  of  one  of  the  instalments  of  interest. 
The  warrant  authorizing  the  bailiff  to  seize  directed  him 
to  take  and  hold  possession  for  the  amount  of  interest 
in  arrear.  Upon  a  summons  by  the  grantor  for  relief 
under  section  1  of  the  Bills  of  Sale  Act,  1882,  the  judge 
tU  chambers  ordered  that  the  grantee  should  give  up  the 
bill  of  sale  upon  the  grantor  paying  the  principal  sum 
with  the  interest  then  in  arrear* 

Udd^  that,  as  the  grantee  had  seized  merely  for  the 
purpose  of  protecting  his  security,  and  not  for  the  purpose 
of  realizing  it,  the  judge  had  no  jurisdiction  to  order  him 
to  give  up  the  bill  of  sale, 

£x  parte  Wickens,  ante,^.  335,  [1898]  1  Q,  B,  543, 
diatif^guished. 

Appeal  from  an  order  of  a  judge  at  chambers. 

On  the  8th  of  October,  1897,  Ellis  gave  a  bill  of  sale 
OTcY  his  furniture  to  one  Shuckburgh,  to  secure 
the  repayment  of  an  advance  of  £30,  and  interest 
there  cm  at  the  rate  of  60  per  cent,  per  annum ;  and 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister- 
at-Law. 


the  grantor  covenanted  to  pay  the  grantor  the  princi- 
pal sum  of  £30  on  the  8th  of  October,  1899,  and  in 
the  meantime  the  sum  of  £1  10s.  on  the  8th  of  each 
month  for  interest.  One  of  the  monthly  payments  of 
interest  having  fallen  into  arrear  the  grantee  by  his 
bailiff  seized  the  furniture,  the  warrant  which  author- 
ized the  seizure  directing  the  bailiff  to  take  and  hold 
possession  for  £1  lOs.  Upon  a  summons  taken  out 
by  the  grantor  under  section  7  of  the  Bills  of  Sale 
Act,  1882,  Barling,  J.,  ordered  the  grantee  to  re- 
lease the  goods,  and  that  the  bill  of  sale  should  be 
handed  over  to  the  grantor,  he  paying  to  the  grantee 
the  sum  of  £31  lOs,,  and  the  costs  of  the  application. 
The  grantee  appealed. 

Crump,  Q,C,,  and  FT.  de  B,  Herbert  {Lewis  Thomas 
with  them),  for  the  grantee. — The  learned  judge  had 
no  jurisdiction  to  order  the  bill  of  sale  to  be  given  up. 
The  grantee  did  not  take  possession  for  the  purpose 
of  realizing  his  security,  but  for  the  sole  purpose  of 
maintaining  and  protecting  it.  In  Ex  parte  Wickens, 
ante,  p.  385,  [1898]  1  Q.  B.  543,  the  grantee  seized  for 
the  purpose  of  realizing  the  security,  and  the  court 
held  that  that  gave  the  grantor  the  right  to  redeem. 
That  is  not  the  case  here. 

Herbert  GhiUy,  for  the  grantor. — ^The  grantee 
seized  for  the  purpose  of  realizing  his  security.  If  a 
grantee  of  a  bOl  of  sale  seizes  and  sells,  he  cannot  sell 
for  the  interest  alone ;  he  must  sell  to  realize  the 
whole  debt  and  interest.  The  power  of  sale  must  be 
exercised  once  for  all.  The  grantee  cannot  seize  and 
sell  fur  one  month's  interest  and  then  seize  and  sell 
again  upon  a  further  default.  If  he  takes  steps  to 
realize  part  of  his  security  he  is  attempting  to  realize 
his  security  within  the  decision  in  Ex  parte  Wickens. 
The  grantee  here  seized  for  the  purpose  of  selling  the 
goods  for  the  interest  in  arrear,  and  therefore  was 
attempting  to  realize  the  security;  and  the  judge  had 
jurisdiction  to  make  the  order  he  did. 

A.  L.  Smith,  L. J. — ^This  appeal  must  be  allowed. 
Beading  the  bill  of  sale  and  the  Act  together  there 
is  power  given  to  the  grantee  to  seize  whenever  any 
of  the  payments  contracted  to  be  made  fall  into 
arrear.  In  this  case  a  month's  interest,  £1  lOs.,  fell 
into  arrear.  Thereupon,  in  order  to  maintain  his 
security  so  as  to  get  payment  of  the  £l  10s.  the  grantee 
put  a  man  in  possession.  He  did  not  put  the  man 
m  to  sell  or  realize  anything  under  the  bill  of  sale. 
In  these  circumstances  the  question  is  whether  the 
judge  at  chambers  had  jurisdiction  under  section  7 
of  the  BUls  of  Sale  Act,  1882,  to  order  the  bill  of  sale 
to  be  given  up..  It  is  clear  that  he  had  jurisdiction 
to  order  the  grantee  to  withdraw,  upon  payment  by 
the  grantor  of  the  sum  due  for  interest  and  costs, 
and  the  bill  of  sale  would  then  continue  running, 
but  the  jud^  ordered  the  bill  of  sale  to  be  given  up. 
In  my  opinion  he  had  no  jurisdiction  to  do  so.  in 
Ex  parte  Wickens  this  court  decided  that  when  a  bill 
of  sale  holder  takes  possession,  not  for  the  purpose  of 
maintaining  his  security,  but  for  the  purpose  of 
realizing  it,  the  judge  at  chambers  can  order  the  bill 
of  sale  to  be  given  up.  But  that  is  only  so  where 
the  grantee  enters  for  the  purpose  of  selling  and 
realizing  his  security.  It  does  not  apply  where  the 
grantee  enters  merely  for  the  purpose  of  maintaining 
his  security.  If  the  law  were  otherwise  a  great 
hardship  would  be  inflicted  upon  the  gprantee.  He 
would-  have  taken  a  contract  for  the  payment  of 
interest  at  the  rate  of  60  per  cent,  per  annum  for  a 
fixed  period,  and  yet  he  would  not  be  able  during 
that  period  to  take  possession  for  the  purpose  of 
maintaining  his  security  for  the  interest  without  at 
the  same  time  vacating  his  security.    On  the  other 
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hand,  if  the  grantee  enters  for  the  purpose  of 
realizing  the  security,  there  is  no  hardship  in  giving 
the  grantor  the  right  to  redeem,  and  so  vacating 
the  security.     The  appeal  must  therefore  be  allowed. 

Yauohan  Williams,  L.J. — I  am  of  the  same 
opinion.  I  am  not  so  familiar  with  the  decision  in 
JSx  narte  Wickena  as  my  brother  is,  for  he  was  a  party 
to  uiat  decision.  I  find  that  the  question  of  fact 
which  was  raised  and  disposed  of  in  that  case  was 
whether  or  not  the  bill  of  sale  holder  had  entered  for 
the  purpose  of  realizing  his  security,  and  the  oourt 
came  to  the  conclusion  as  a  matter  of  fact  that  he 
had  entered  for  that  purpose.  The  court  then  decided 
that,  as  the  mortgagee  had  entered  for  the  purpose  of 
realizing  his  security,  the  mortgagor  was  entitled  to 
redeem  upon  payment  of  the  principal  sum,  with 
interest  to  date  and  costs,  and  on  payment  of  that 
sum  to  have  the  security  vacated.  Whether  or  not 
the  mortgagor  would  have  had  that  right  if  the 
mortgagee  had  entered  merely  for  the  purpose  of 
protectuig  his  security  it  was  not  necessary  to  decide 
in  that  case.  I  see  that  Chitty,  L.J.,  said  that  **  it 
may  be  a  question  whether,  upon  a  demand  for  the 
production  of  the  last  receipt  for  rent,  and  upon 
failure  without  reasonable  excuse  to  comply  with 
that  demand,  and  an  entry  into  pussession  in  con- 
sequence, the  grantee  may  not  maintain  that  he 
entered  for  the  purpose  of  protecting  his  security. 
But  I  have  no  hesitation  in  saying  that  the  seizure 
in  this  case  was  for  the  purpose  of  realizing  the 
security — in  other  words,  for  the  purpose  of  enforcing 
payment.*'  I  gather  from  that  language  that, 
according  to  that  learned  judge's  view,  if  Uie  entry 
had  been  merely  for  the  purpose  of  protecting  the 
security  the  equitable  doctrine  as  to  the  right  to 
redeem  would  not  have  applied.  I  draw  the  same 
inference  from  the  judgments  of  the  other  Lords 
Justices.  In  these  circumstances  it  seems  to  me  that, 
the  entry  here  having  been  made  merely  for  the  pur- 
pose of  protecting  the  securily,  and  not  for  the 
purpose  of  realizing  it,  this  order  should  not  have 
been  made. 

Appeal  allowed. 

Solicitors  for  grantee.  Ford  A  Ford. 

Solicitors  for  grantor,  Pritchard,  Englefiddt  &  Co., 
for «/".  P.  Court,  Liverpool. 


'} 


May  5,  6,  19. 


From  Chan.  Biv, 

(Lindley,  M.R«,  and  Rigby 

and  Collins,  L.JJ.) 

In  re  De  NiCOLS. 
Db  NiCOLS  V,   CURLIEE.  (a.) 

Domicil — Husband  and  wife — Mutual  rights  cu  to  wn- 
settled  movables — Matrimonial  domicil — Change  of 
domicil. 

The  rights  of  married  persons  in  each  other* s  unsettled 
movable  property  are  governed  by  the  law  of  their  domicil. 
even  if  that  be  a  domicil  different  from  the  matrimonial 
domicil,  and  a'^quirtd  after  the  marriage. 

So  held  {reversing  the  decision  o/Kekewich,  J.,  ante, 
p.  326),  on  the  authority  of  Lashley  v.  Hog,  4  Paton*s 
Sc.  App.  Cos.  581. 

Appeal  from  a  decision  of  Kekewich,  J.  {ante,  p. 
326,  where  the  facts  are  sufficiently  stated). 

{a.)  Rpjicrfpfl  hv  K.  C,  Mackenztt?.  Esq.,  Barristpr- 

ttt-Ijl4W 


•2H'cfy,  Q.C.,  and  F.  Wkinney,  for  the  daughter  and 
her  children,  who  appealed,  referred  to  Lashleif  v. 
Hog,  4  Paton's  So.  App.  Cas.  581,  1  Bnrge  OoL  ft 
For.  Law,  Part  I.,  c.  7,  s.  8,  pp.  623-5,  Bobertson*! 
Law  of  Succession,  Appendix  III.,  p.  414;  In  rs 
Lett's  TrusU,  Ex  parte  Lett,  7  L.  E.  Ir.  132.  29  W.  R. 
Dig.  75;  Story's  Conflict  of  Laws,  7th  ed.,  n.  171. 
186.  187 ;  Eraser  on  Husband  and  Wife,  voL  2,  p. 
1325 ;  Ewing  v.  Orr  Ewing,  10  App.  Cas.  453,  499,  M 
W.  R.  Dig.  89 ;  Bell  v.  Kennedy,  6  Ct.  Sees.  Cas.,  Srd 
Ser.  69 ;  Hall  v.  Hall,  [1853]  16  Ct.  Seas.  Cas..  2nd 
series,  1057;  In  re  Marsland,  34  W.  R.  540;  /n  n 
Craignish,  Craignish  v.  HewiU,  [1892]  3  Cn.  180,  41 
W.E.Dig.71;  Saulv.His  Creditors,  16  Amer.  Dec2l2; 
Wharton's  Conflict  of  Laws,  2nd  ed.,  s.  196 ;  Westlake's 
Private  International  Law,  s.  36,  3rd  ed.,  p.  68; 
Savigny's  Private  Internationa]  Law  (trana,  bj 
Guthrie,  2nd  ed.),  p.  293;  Dicey  on  Conflict  of 
Laws,  p.  657,  and  the  American  cases  there  cited, 
especially  Wadsworth  v.  Henderson,  16  Fed.  Bep. 
447;  Married  Women's  Property  Act,  1882,  s.  1; 
the  Code  Napoleon,  ss.  1421,  1422  ;  Fouheri  y.  TurU, 
1  Bro.  Pari.  Cas.  129,  Finch's  Prec  in  Chao..  208, 
State  V.  Barrow,  65  Amer.  Dec.  109;  and  Marpky 
V.  Murphy,  12  Amer.  Deo.  475. 

Elgood  and  Maugham,  for  the  executors  and 
trustees  of  the  will,  submitted  the  qaestioQ  to  tiie 
court. 

[BiQBY,  L.J.,  referred  to  Concha  v.  Concha,  3» 
W.  B.  477,  11  App.  Cas.  541.  Collins,  L. J.,  refemd 
to  Phillimore*s  International  Law,  3rd  ed.,  voL  4,  p. 
352.] 

Renshaw,  Q.C.,  and  Ingle  Joyce,  for  Mrs.  de  NiooU, 
referred  to  Bonati  v.  IVelsch,  10  Smith's  N.  Y. 
Rep.  157  ;  Wharton's  International  Law,  e.  195 ; 
Boyer's  case,  Dalloz  Jurisprudence  Gea6rale  (1851], 
p.  62;  Van  Zyl's  Judicial  Prac.  of  8.  Aftica,  p.  ^ 
438 ;  Black  v.  Black's  Executors,  3  Juta*s  8.  Afri€«a 
Rep.  200;  Bar's  Private  International  Law  (traH> 
lated  by  Gillespie,  2nd  ed.),  pp.  413,  414  (noli 
38),  804 ;  Dicey  on  Conflict  of  L^ws,  pp.  648  (rals 
171),  650;  Westlake's  Private  International  Iav, 
3rd  ed.,  p.  74. 

Dicey,  Q.C.,  replied. 

Our,  adv.  vutU 

May  19.-  -LiNDLBY,  M.B.,  re^  the  judgment  of  tte 
court  as  follows :  This  is  an  appeal  from  the  deeisifA 
of  Kekewich,  J.  The  question  raised  by  this  appall 
turns  upon  whether  the  decision  of  the  Hcmim  oI 
Lords  in  the  case  of  Lashley  v.  Hog  applies  to  it  or 
not.  Kekewich,  J.,  has  treated  that  deoisioii  as  not 
applicable  to  the  present  case,  aod  he  has  dtddak 
that  a  change  of  domicil  has  not  affected  tfai 
rights  acquired  by  two  French  people  in  each  otherlt 
unsettled  movable  property  by  their  marriage  m 
France.  In  order  to  appreciate  LaskUy  v.  Hog^  sad 
its  true  bearing  on  the  case  before  us,  it  is  neocvsaiy 
to  understand  how  at  the  date  of  that  deciaioB  ths 
law  of  Scotland  stood  as  regards  ihe  effeot  of  mantiM 
on  the  movable  property  of  the  wife.  By  the  Soon 
law,  on  the  marriage  of  two  persons  aomicUed  ia 
Scotland  the  existing  and  afu»r-acqnired  asovaUt 
property  of  both  hua&nd  and  wife  was  regarded  as  a 
common  fund  {communio  honorum)  divisible  in  cijftMi 
shares  on  the  death  of  either  of  them.  Bat  the  wholi 
of  this  so-called  common  fund  was  at  the  disposal  si 
the  husband  during  the  marriage,  and  was  liafaie  Is 
the  payment  of  his  debts.  Daring  the  mi 
neither  his  wife  nor  his  children  had  any 
to  any  part  of  it.  But  the  law  i^plicalUe  to  tlil 
so-called  communio  honorum  did  not  depend  in  asgf 
WNV    on    whither    any    of     the    niovible    |irap«fty 
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which  oonstitnted  it  came  from  the  wife  or  not.  The 
proportion,  if  any,  in  which  she  contributed  to  it 
was  of  no  importance.  The  whole  was  the  husband's 
property,  and  his  inability  to  dispose  of  the  whole 
of  it  by  will,  and'  the  rights  to  it  which  arose  on 
the  death  of  himself  or  his  wife,  in  no  way  depended 
en  the  amount  of  her  contribution,  if  any,  to  the 
oommon  stock.  Assuming  a  communio  bonorum  to 
exist,  the  right  of  the  wife  and  children  to  it  on  his 
death,  or,  in  other  words,  the  distribution  of  the 
eommunio  bonorum  on  the  death  of  the  husband,  would 
on  general  principles  of  law  be  determined  by  the 
Scotch.  Law  of  Succession  to  the  movable  property  of 
married  men  or  widowers.  So  the  persons  to  take 
the  wife's  share,  if  any,  of  the  communio  on  her  death 
would  be  decided  by  the  Law  of  Succession  as  applied 
to  her  share.  But  when  the  question  is,  as  it  was  in 
LaMey  y.  Hog,  whether  on  the  wife's  death  in  her 
husband's  lifetime  any  part  of  his  property  became 
hers,  or  became  payable  to  persons  daiminff  through 
her  as  if  it  were  her  property,  it  is  yery  difficult  to 
understand  upon  what  principle  recourse  is  had  to  the 
Iaw  of  Succession.  Apart  from  authority  we  should 
haye  thought  that  the  matrimonial  law  of  the  place 
where  the  parties  were  domiciled  when  they  married, 
and  not  the  law  of  the  domicil  of  the  husband  on  the 
wife's  death,  would  haye  been  the  law  to  apply  to 
such  a  question  as  that. 

We  pass  now  to  Lashley  v,  Hogy  which  is  reported 
also  in  the  appendix  to  Bobertson's  Law  of  Succession 
(Ko.  HL),  p.  414.  Many  questions  were  raised  and 
decided  on  that  appeal,  but  the  only  one  which  con- 
cerns OS  on  the  present  occasion  is  &e  effect  of  the 
change  of  domicU  on  the  rights  of  married  persons 
to  their  respective  unsettled  movable  properties.  Mr. 
and  Mrs.  Hog,  both  of  whom  were  English,  married 
in  Bng^land.  Her  unsettled  movable  property,  exist- 
ing and  after-acquired,  became  his,  and  she  had  no 
rigbt  to  his  movable  property  except  what  she  might 
acquire  under  the  Statute  of  Distnbutions  if  he  died 
intestate.  Mr.  and  Mrs.  Hog  had  several  children,  and 
went  to  Scotland  and  became  domiciled  there,  and  they 
both  died  there.  His  wife  predeceased  him.  One  of 
their  daughters  married  a  Mr.  Lashley.  Mr.  Hog 
had  amassed  a  large  fortune,  and  he  left  a  wifl 
maldng  provisions  ioT  his  children.  Mrs.  Lashley, 
however,  refused  to  take  anything  under  her  father's 
willy  and  insisted  on  her  rights  under  the  Scotch  law. 
Those  rights  were,  as  she  insisted:  (1)*A  share  of 
what  her  mother  became  entitled  to  in  the  communio 
bonorum  when  she  died ;  (2)  A  share  of  her  father's 
proper^  at  the  time  of  ms  death.  She  succeeded  in 
establishing  her  ri^ht  to  a  share  of  her  father's  estate 
in  a  previous  litigation  (4  Pat.  583).  Owing  to 
drcnmstances  not  mentioned  here  she  got  the  whole 
hgUitn  (see  p.  609).  Her  claim  to  her  share  of  what 
her  mother  became  entitled  to  when  she  died 
remained  to  be  decided,  and  that  was  one  of  the 
Qoestions  before  the  House  of  Lords  in  Laehley  v. 
Mog.  The  House  of  Lords  decided  in  her  favour, 
zeversing  the  decision  of  the  Scotch  Court  on  this 
point.  The  judgment  of  Lord  Eldon  is  exteemely 
kmg,  dealing  with  various  matters  which  do  not  bear 
on  tiie  question  we  have  to  consider.  We  have  all 
stadied  that  judgment  with  great  care  in  order  to 
ascertain  the  reaf  grounds  on  which  his  decision  on 
this  point  was  based.  The  case  was  argued  for  the 
i^mUant,  Mrs.  Lashl^,  on  the  ground  that,  her 
fatner  being  a  domiciled  Scotchman  when  his  wife 
died,  the  distribution  of  property  on  the  dissolution 
of  the  marriage  must  be  regulated  by  the  law  of  the 
dLaoe  of  the  domicil  of  the  married  pair  at  that  time. 
The  previous  decision  in  favour  of  Mrs.  Lashley's 
daim  to  Uqitvm — i.e.,  her  share  of  her  fath^s 
on  his  death — was  relied  upon,  and  it  was 


the 


urged  that  no  distinction  could  be  made  between 
a  wife's  share  and  a  child's  share.  The  argument 
for  the  respondent  was  to  the  effect  that  the 
destination  of  the  movable  property  of  mar- 
ried persons  on  the  dissolution  of  the  marriage 
depended  on  the  law  of  the  place  where  they  were 
domiciled  when  they  married ;  and  that  the  death  of 
the  wife  in  the  lifetime  of  her  husband  did  not  deprive 
him  of  what  became  his  on  his  marriage.  These  were 
shortly  the  two  views  presented  to  the  House  of  Lords 
for  decision.  The  House  adopted  the  view  presented 
by  the  appellant,  and  held  that  on  the  dissolution  of 
the  marriage  by  the  death  of  the  wife  a  portion  of 
the  husband's  property  became  divisible  amongst 
those  persons  who  would  have  become  entitled  to  it 
by  the  law  of  Scotland  if  the  husband  and  wife  had 
been  domiciled  in  Scotland  when  they  married.  The 
claim  of  the  daughter  to  her  share  of  her  father's 
movable  property  on  his  death  is  intelligible  enough. 
It  is  a  mere  lUustration  of  the  well- settled  rule  i£at 
the  law  of  a  person's  domicil  regulates  the  succession 
to  his  movable  property.  But  the  claim  of  the 
daughter  to  what  became  divisible  on  her  mother's 
death  cannot  be  explained  on  any  such  principle ;  for, 
although  when  that  share  became  divisible  the  mother 
was  dead,  yet  the  father  was  not ;  and  it  was  a  part 
of  his  property  whidi  the  daughter  claimed  and  was 
held  entitled  to.  The  decision  in  her  favour  neces- 
sarily involves  the  view  that  the  change  of  domioU 
affected  the  matrimonial  rights  of  the  husband  and 
wife,  and  this  was  plainly  what  both  Lord  Eldon 
and  Lord  Bosslyn  meant  to  decide,  and  what 
the  House  of  Lords  did  decide  (see  4  Paton  611-619). 
Lord  Eldon  said  distinctly  (p.  617)  that  it  was 
best  to  hold  that  the  wife's  rights  shifted  with 
domicil  of  her  husband,  and  that  was  the 
of  the  judgment.  It  is  plain  that  he  was  much  in- 
fluenced by  the  difficulty  of  making  any  distinction 
between  the  rights  of  a  wife  who  survived  her 
husband  and  the  rights  of  those  who  claimed  her 
share  if  she  died  in  his  lifetime  (p.  615).  Lord 
Bosslyn  concurred  in  Lord  Eldon's  judgment,  and 
repudiated  the  idea  that  marriage  imported  an^ 
implied  contract  which  a  subsequent  change  of  domicil 
could  not  affect. 

It  is  impossible  to  escape  from  the  conclusion 
that  the  change  of  domicil  was  held  to  have 
altered  the  respective  rights  of  both  husband  and 
wife  with  respect  to  their  unsettled  movable  pro- 
perties. She  acquired  and  he  lost  rights  by  the 
change  even  during  his  life.  This  decision  is  binding 
on  us.  It  is  true  that  there  are  several  materiid 
differences  between  the  Scotch  and  French  matri- 
monial laws  of  property,  the  vrife  having  more 
extensive  rights  under  the  law  of  France  than  she 
has  under  the  law  of  Scotland.  But  these  differences 
do  not  warrant  us  in  holding  that  the  law  of  the 
matrimonial  domicil  can  prevail  after  such  domidl 
has  been  changed.  It  is  not  altogether  satisfactory 
to  hold  that  a  change  of  domicil  cannot  affect  an 
express  contract  embodying  the  law  of  the 
matrimonial  domicil;  but  that  a  change  of  domidl 
does  affect  the  application  of  that  law  if  not  em- 
bodied in  an  express  contract.  But  after  all  there  is 
some  practical  convenience  in  holding  that  a  change 
of  domicil  changes  the  rights  of  husband  and  wife  as 
regards  their  respective  unsettled  movable  properties, 
just  as  it  changes  their  rights  to  obtain  judicial 
decrees  for  separation  and  (Svorce,  and  their  testa- 
mentary powers.  In  America  and  in  Scotland  this 
view  has  prevailed ;  although  on  the  continent  it  has 
been  repudiated  as  opposed  to  sound  legal  principle. 
After  Lashley  v.  Eo^  we  do  not  consider  the  quesuon 
open  to  judicial  review  in  this  country.  We  cannot 
I  regard  the  decision  as  based  only  on  the  law  of 
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Sootland.  It  decided  a  most  important  priuoiple  of 
private  iDtemational  law.  If  anythiog  turns  on  it, 
there  is  no  doubt  that  in  this  case  the  lady 
acquiesced  in  the  change  of  domicO.  The  appeal, 
therefore,  must  be  allowed,  and  the  declaration  made 
by  Kekewich  must  be  altered  accordingly.  The 
costs  of  the  appeal  will  be  costs  in  the  summons. 

Appeal  alloived. 

Solicitors,    Tyrrell    Lewis,    Lewis,    &   Broadhent ; 
Hicks,  Arnold,  ds  Mozley, 


^A'^J:]  March  18,  19,  25. 

Attobney-Gsne&al  v.  Mayor  of  Swansea,  (a.) 

Corporation — Municipal  corporation — Borough  Funds 
Act,  1872  (36  <fc  36  Viet,  c,  91)— BUI  in  Parliament 
opposed--  Gasworks  Clauses  Act,  1871  (34  &  35  Vict, 
c  41). 

A  municipal  corporation  is  not  entitled  to  oppose  a 
Bill  promottd  by  a  gas  company  in  Parliament  without 
first  complying  with  the  requirements  of  section  4  of  the 
Municipal  Corporations  {^Borough  Funds)  Act,  1872, 
when  the  Bill  leaves  untouched  the  power  of  the  corpora^ 
tion  to  have  fixed  by  arbitration  under  section  24  of  the 
Gasworks  Clauses  Act,  1871,  the  price  of  the  gas  used  by 
the  corporation, 

Attorney-General  v.  Mayor  of  Brecon,  10  Ch,  D. 
204,  27  W.  R.  Dig.  137,  discussed. 

Motion. 

This  was  an  application  by  the  Swansea  Gas  Co.  as 
relators  to  restrain  the  Corporation  of  Swansea  from 
applying  the  borough  funds  and  rates  in  payment  of 
the  costs  or  expenses  of  opposing  in  Parliament  a  Bill 
promoted  by  tne  gas  company  without  havinff  first 
complied  with  the  provisions  of  the  Municipal  Cor- 
porations (Borough  Funds)  Act,  1872. 

The  gas  company  was  incorporated  in  1861,  and  by 
a  provisional  order  obtained  by  the  company  in  1888 
a  muximum  charge  of  ds.  6d.  per  1,000  cubic  feet  was 
fixed  as  being  chargeable  bv  the  company  to  private 
consumers,  and  the  dividend  payable  by  the  company 
was  limited  to  a  fixed  per  cent. 

By  virtue  of  section  24  of  the  Gasworks  Clauses 
Act,  1871,  the  gas  company  were  under  obligation  to 
supply  the  corporation  as  the  local  authority  with 
gas  for  the  pubUc  lamps  in  their  district  at  a  pnoe  to 
be  settled  by  agreement,  ''  and  in  case  of  difference 
by  arbitration,  regard  being  had  to  the  circumstances 
of  the  case  and  the  prices  charged  to  private  con- 
sumers in  the  district  '*  (section  24). 

The  Bill  as  promoted  by  the  company  did  away 
with  the  maximum  charge  payable  by  a  private  con- 
sumer and  the  fixed  dividend,  and  substituted  a  sliding 
scale,  by  which  ad  the  dividends  of  the  company  in- 
creased the  price  of  gas  was  to  decrease,  and  as  the 
price  of  gas  above  the  standard  charge  increased,  the 
dividend  should  decrease. 

Since  this  motion  had  been  opened  the  Bill  had 
come  before  a  Committee  of  the  Mouse  of  Lords,  and 
the  corporation  were  represented  by  counsel,  but  in 
the  result  only  some  minor  alterations  were  made  in 
the  Bill,  and  the  bulk  of  the  corporation's  contentions 
were  rejected. 

Sunn/en   Eady,    Q.C,  Macmorran,  Q.C.,  and  E. 


(a.)  Reported  by  R.  Sillbm,  Esq.,  Barrister-at-Law. 


Knowles  Corrie,  for  the  motion. — As  the  oorporatioa 
have  not  complied  with  the  provisions  of  the  Boitmgh 
Funds  Act,  1872,  s.  4,  they  are  not  entitled  to  spend  the 
rat<»8  on  opposing  this  BiU :  Beg.  v.  Mayor  of  SheJiMd, 
]9  W.  R.  1159,  L.  R.  6  Q.  B.  652;  AUorney-Genenl 
V.  Mayor  of  Brecon,  10  Ch.  D.  204. 

Vernon  Smith,  Q.C,  and  R.  J.  Parker,  for  the 
defendants. — ^The  Bill  affects  the  pcioe  uf  the  gat 
used  by  the  corporation,  and  as  such  affects  the 
ratepayers,  and  the  corporation  are  entitled  to  oppose 
the  Bill  so  as  to  protect  the  latter.  The  case  bill 
within  the  principle  of  Attomey^General  v.  Mayor 
of  Brecon  and  Reg.  v.  Mayor  of  Sheffield. 

Swinfen  Body,  Q.C,  in  reply. 

NoBTH,  J. — In  this  case  the  relators  who  have  pot 
the  Attorney- General  in  motion  are  the  Sjransea  Gas 
Co.  and  the  defendants  are  the  corporation. 

The  gas  company  brought  a  Bill  into  Parliament  lor 
the  purpose  of  making  certain  alterations  in  the  law,  and 
the  corporation  presented  a  petition  affsinst  that  BiU 
raising  ten  or  a  dozen  grounds  of  objection  to  it 
A  good  many  of  the  grounds  of  objection  have  been 
disposed  of.  They  have  all  been  doalt  with,  in  fad, 
because  since  the  matter  was  before  me  last  weik  it 
has  been  before  the  committee,  and  all  these  vadovi 
points  have  been  disposed  of,  mostly  against  the  cor- 
poration. I  do  not  think  the  decision  of  the  oosk* 
mittee  is  conclusive  against  the  corporation  in  evoy 
sense,  because  taking  one  clause  as  an  instannw,  the 
corporation  desired  to  have  a  saving  clause  inserted. 
The  promoters  objected  to  it  because  they  said  then 
was  nothing  to  save ;  the  Act  as  it  stood  did  not 
interfere  with  the  powers  or  privileges  of  the  ooipoca- 
tion.  The  committee  hea^d  the  argnmena  and 
decided  against  the  insertion  of  any  such  clanae.  Of 
course  that  might  have  been  because  they  decided 
there  was  nothing  to  call  for  it,  or  that  on  the  meriti 
of  the  matter  it  was  better  left  out.  Bat  though  it 
would  have  been  open  to  counsel  to  raise  the  point 
before  me  that  the  opposition  was  weU-founded, 
although  the  committee  had  decided  against  the 
claim — although  I  agree  that  such  argument,  if  then 
had  been  any  foundation  for  it,  might  Tery  propeily 
have  b«en  introduced  here,  no  such  point  hms  besa 
made  on  any  of  these  various  matters  except  one. 

The  one  objection  made  now  is  this — that  the 
corporation  had  a  right  to  oppose  becauae  there  wss 
a  provision  in  the  Bill  that  interfered  with,  or  mi^t 
interfere  with,  the  sum  they  would  have  to  pay  ia 
respect  of  the  supply  of  gas  by  the  plaintiff  oompany, 
the  relators,  to  them  and  to  the  other  inhabitants  of 
the  town.  The  rights  of  a  corporation  to  opposes 
Bill  in  Parliament  out  of  the  borough  funds  uadsr 
the  Municipal  Corporations  Act  was  the  subject  of 
considerable  discussion  in  the  case  of  Reg.  v.  Tks 
Mayor  of  Sheffield,  which  has  been  referred  to.  la 
that  case  the  learned  judges  of  the  Court  of  QuosbIi 
Bench  came  to  the  conclusion  that  certain  steps  wfaioh 
were  taken  by  the  corporation,  however  merilotioM 
and  proper  in  themselves,  were  not  of  soch  a  ohaiaolv 
that  the  corporation  were  justified  in  paying  thi 
expenses  of  those  proceedings  out  of  the  bocoo^ 
fund,  and  the  following  year,  no  doubt  in  conn- 
quence  of  that  decision,  an  enabling  Act  waa  passsd 
—viz.,  the  Borough  Funds  Act  of  1872.  [Thi 
learned  judge  then  read  sections  2  and  4  of  Ail 
Act,  and  continued :]  Now  these  neoeasaiy  ptelip- 
inaries  or  formalities  provided  for  by  that  mtAm 
have  not  been  complied  with  in  any  way.  If  tto* 
had  been,  no  doubt  me  corporation  might  have  ilooi 
in  a  very  different  position  in  opposing  this  Bill  ii 
Parliament.  But  none  of  these  have  been  hid 
recourse  to,  and  the  corporation  do  not  get  aiy 
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beoeftt  from  that  Act.  [The  learned  jadge  then  read 
section  8,  and  continaed :]  Nothing  turns  on  the  Act 
itself.  There  is  a  saving  clanse  preserving  any  rights 
the  corporation  had  in  fact,  but  it  does  not  give  them 
any  new  right. 

Kow,  when  we  come  to  consider  the  various 
grounds  which  were  put  forward  as  justifying  the 
opposition  by  the  corporation  to  this  BiU,  the  only  one 
that  has  been  urged  before  me  is  that  the  effect  of  the 
Bill  was  to  alter  certainly  or  possibly  the  amount 
which  the  corporation  might  have  to  pay  in  respect 
of  their  gas.  Is  that  a  matter  with  respect  to  which 
the  words  of  the  saving  clause  of  section  8  have  anv 
application  F  I  do  not  think  they  have.  I  think 
that  the  case  of  Beg,  v.  Mayor  of  Sheffield  is  a  very 
strong  authority.  It  is  a  case  which  led  to  a  change 
in  the  law,  but  a  change  which,  as  I  said,  has  not  been 
utilized  on  this  occasion.  But  I  wish  to  refer  more 
particularly  to  the  decision  of  the  late  Master  of  the 
Bolls  in  AUomey-GenereU  v.  Mayor  of  Brecon,  I 
should  say  before  doing  so  that  the  question  of  pay- 
ment is  merely  this :  According  to  the  law  as  it  now 
stands  the  corporation  have  to  pay  for  all  gas 
supplied  to  them  for  the  lighting  of  the  streets  and 
their  own  buildings  and  so  on,  and  a  mode  of  pay- 
ment is  fixed  by  section  24  of  the  Gbuworks  Clauses 
Act,  1871.  [The  learned  judge  referred  to  that 
section,  and  continued :]  Now,  it  was  proposed  by 
the  Bill  as  brought  forward  that  there  should  be  an 
alteration  in  the  mode  of  charging  for  sas.  It  was 
proposed  to  introduce  what  is  called  a  uiding  scale, 
by  which  instead  of  there  being  a  fixed  maximum 
amount  payable  by  way  of  dividend  it  might  be 
increased  in  a  certain  ratio  having  regard  to  a 
diminution  in  the  price  to  be  charged  to  customers. 
That  did  not  affect  the  corporation  at  all  under  the 
aeotion  I  have  just  referred  to  except,  of  course,  that 
in  any  arbitration  to  fix  the  amoimt  to  be  paid  the 
price  which  private  consumers  were  charged  was  to 
be  taken  into  consideration.  QThen  is  the  right  of  the 
owporation  to  have  the  gas  at  the  old  rate  one  which 
is  interfered  with  or  taken  away  by  the  Act?  I 
think  it  clearly  is  not.  That  right  to  have  the  price 
fixed  by  arbitration  is  not  touched  in  any  way ;  in 
my  opinion  there  was  no  right  attacked  which  has 
operation  given  to  it  by  either  the  old  law  existing 
prior  to  the  passing  of  the  1872  Act  or  saved  by 
section  8  of  that  Act. 

That  matter  was  gone  into  very  fully  before  the 
Master  of  the  Bolls  in  Attorney-General  v.  Mayor  of 
Brecon.  The  view  he  took  was  that  independently  of 
section  92  of  the  Municipal  Corporations  Act,  1835, 
a  corporation  that  was  attacked  had  a  right  to  defend 
itaelf ,  and  he  went  into  various  points  dealing  with 
their  position  and  saying  in  what  way  such  ri^ht  of 
defence  existed.  First  of  all  he  refers  to  the  possibility 
of  some  attempt  being  made  actually  to  destroy  the 
corporation  itself.  He  pointed  out  that  this  was  a 
thing  they  would  be  perfectly  justified  in  resisting. 
Then  there  was  another  way  in  which  it  might  have 
been  attacked.  There  might  be  an  attempt  to  revoke 
its  charter.  That,  again,  he  points  out,  is  a  matter, 
of  course,  the^  must  have  a  right  to  resist.  Then  he 
says,  *'  What  IS  the  principle  upon  which  corporations 
■houLd  be  allowed  to  defend  themselves  P  There  are 
deoiaons  which  go  expressly  to  defending  their  pro- 
perty from  attadk  and  defending  their  existence  £rom 
attack;  Does  not  the  principle  go  further?  The 
existence  of  a  municipal  corporation  is  not  merely  for 
the  purpose  of  affixing  a  seal,  but  for  the  purpose  of 
the  government  of  the  town,  and  therefore  if  their 
duties  and  rights  of  government  are  interfered  with 
their  existence  is  to  that  extent  interfered  with, 
though  it  is  not  the  actual  existence  of  the  corpora- 
tion.   It  is  the  existence  of  their  corporate  powers 


which  in  fact  goes  to  make  up  the  entire  existence^  of 
a  corporation,  and  it  appears  to  me  that  a  corporation 
has  the  right  to  defend  its  powers  when  attacked 
upon  the  same  principle  that  it  has  the  right  to  defend 
its  actual  existence  from  attack.'*    Then,  after  some 
remarks  upon  the  particular  topics  which  were  the  . 
subject  of  decision  iu  that  case,  he  says :  ''  Is  it  to  be 
supposed  that  an  individual  or  a  company  can  present 
a  fiill  to  Parliament  for  taking  away  those  privileges, 
and  duties  of  the  corporation  and  that  the  corporation  ^ 
shall  have  no  power  of  defending  itself,  shall  have  no 
right  to  expend  the  money  necessary  for  defending 
its  privileges  and  duties  as  a  corporation  P    It  appears 
to  me  that  the  mere  statement  of  the  question  shows 
that  there  is  no  valid  distinction  between  the  right 
of  property,  which,   after  all,  is  only  held  by  the 
corporation  as  trustee  for  public  purposes,  and  the 
powers  and  privileges  forming  a  larger  and  possibly  a 
smaller  share  of  the  government  of  the  town  which 
are  conferred  on  the  corporation,  and  with  which  it 
is  sought  to  interfere.    As  I  said  before,  it  seems  to 
me  that  on  principle  you  must  imply  a  right  in  the 
corporation  to  delend  itself  from  sudi  an  attack."    A 
little  further  on  he  says :  "  The  ricrht  of  the  corpora-   . 
tiou  to  defend  its^f  from  attack  of  this  kind  extends 
not  merely  to  property,  not  merely  to  the  existence 
of  the  corporation  in  the  smallest  sense — ^that  is,  to  the  , 
continued  existence  of  tlie  corporation  as  such,  but  to 
its  existence  also  in  the  larger  sense — ^that  is,  to  the 
existence  of  the  corporation  with  all  its  rights  and 
privileges ;  and  that  an  attack  on  a  substantial  por- 
tion of  its  privileges,  rights,  and  duties  is  as  much 
within  the  purview  of  the  authorities  as  an  attack  on 
its  property  or  its  mere  existence.*'    Then  again  he 
says  some  pages  further  on :  ''It  seems  to  me,  there-  . 
fore,  looking  at  the  authorities,  that  whether  we  take 
the  one  view  or  the  other,  whether  we  consider  that 
imder  the  words  expenses  necessarily  incurred,  or   ' 
similar  words  used  in  the  Act,  this  incidental  expen-   • 
diture  is  included,  or  whether  we  consider  that  the 
general  law  as  to  the  rights  of  trustees  defending 
their  property  and  privileges  remain  unaffected ;  iu 
either  way,  if  there  is  an  attack  by  proposed  private 
legislation  on  the  rights,  privileges,  and  duties  of  a 
corporation,   that  corporation  Ib  entitled  to  defend  • 
it«elf  before  Parliament.'*    Then  he  referred  to  the 
Borough  Funds  Act,  but  said  very  little  about  it, 
because  it  was  entirely  outside  the  case  he  had  to  deal 
with.    Then  he  says:  "I  now  come  to  the  circum- 
stances of  the  case,  and  I  must  say  I  think  it  a  very 
strong  case,  and  quite  distinguishable  from  all  the  cases 
to  whic^  I  have  been  r^erred,  because  in  this  case  the 
corporation  had  a  special  series  of  powers  and  duties 
which  were  much  interfered  with  by  the  Bill  in  ques- 
tion."    Then  he  devoted  some  pages  to  dealing  with 
those  specific  and  spedal  matters  and  details  which  I 
need  not  read,  and  1  wUl  only  refer  to  a  passage  near 
the  end  of  the  judgment,  in  which  he  says :  ''I  think 
I  have  said  enough  to  show  that  this  is  the  kind  of    ' 
active  interference  with  the  corporation  itself,  and 
with  its  rights,  duties,  and  property,  which  entirely 
puts  the  case  out  of  the  class  of  cases  which  I  have    • 
been  considering.    It  really  comes  much  closer  to  the 
other  class  of  cases— namely,  where  an  action   is 
brought  against  the  corporation  to  recover  from  it  a 
part  of  its  property  or  to  deprive  it  of  a  pcurt  of  its 
privileges." 

Now,  do  the  powers  of  the  corporation,  as  fully  as 
they  are  set  out  and  defined  there,  include  the  power 
to  oppose  a  Bill  because  it  contemplates  an  alteration 
in  the  rate  to  be  charged  for  sas — the  existing  law  . 
which  is  not  proposed  even  to  be  interfered  with  by 
the  Bill  being  that  the  price  to  be  paid  by  the 
corporation  is  a  subject-matter  for  arbitration.  It 
seems  to  me  Uiat  it  would  be  ridiculous  to  say  that 
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a  Bill  proposing  to  alter  the  scale,  but  leaving  the 
right  to  settlement  by  arbitration  nntouohed,  wonld 
be  an  attack  on  a  substantial  portion  of  the  privileges, 
rights,  or  duties  of  the  Corporation  of  Swansea. 
Under  the  drcumstanoes  I  am  of  opinion  that  the 
expenditure  of  the  borough  fund  in  opposition  to  the 
Bill  is  not  justified. 


Co 


Solicitors,  B,  IF.  Cooper  &  Sons ;  Bharpe,  Parkers,  & 


Sriiig'J'j.J  April  27.  28;  May  4. 

ASTBTIBY  V.  ASTBUBT.  (a.) 

Limitations,  Statute  of— Mortgage  of  land — Arrears  of 
interest — Acknowledgment  hy  one  of  the  two  executors 
and  devisees  in  trust  of  the  mortgagor — 3  &  4  WilL  4, 
c.  27,  a.  42. 

The  defendants  A,  and  N.  were  the  executors  and 
dfvisees  in  trust  of  £>.,  who  died  in  1887  having  in  188d 
mortgaged  certain  land  belonging  to  her  to  the  plaintif. 
On  the  Idlh  of  May,  1897,  the  defendant  A,,  without  the 
consent  of  the  defendant  N,,  executed  an  acknowledgment 
admitting  that  the  whole  of  the  principal  moneys  and 
int^est  secured  by  the  mortgage  were  then  due  and  owing 
to  the  plaintiff. 

Held,  that  such  acknowledgment  could  not  be  treated  as 
the  valid  act  of  both  trustees  with  reference  to  the  land 
vested  in  them  ;  that  it  did  not  prevent  the  operation  of 
the  statute ;  and  that  six  years'  arrears  of  interest  only 
could  be  recovered. 

This  was  a  f oredosure  action  in  which  the  question 
arose  as  to  what  arrears  of  interest  the  plaintiff,  as 
equitable  mortgagee,  was  entitled  to  recover. 

The  plaintiff  was  the  equitable  mortgame  by 
deposit  of  title-deeds  relating  to  certain  land  which 
belonged  to  a  certain  Martha  Shenton,  now  deceased, 
and  the  deposit  was  made  by  way  of  mortgage  to  secure 
£oOO  and  interest  at  5  per  cent.  Martha  Shenton  died 
on  the  26th  of  November,  1887,  having  made  her  will 
by  which  she  appointed  the  defendants  her  executors, 
aod  devised  to  them  her  real  estate  upon  certain 
trusts  under  which  infants  were  now  interested. 

A  question  arose  after  her  death  as  to  the  validity 
of  this  deposit,  but  it  was  established  in  proceedings 
brought  in  this  court,  and  by  an  order  dated  the  13th 
of  May,  1897,  it  was  declared  that  the  said  title-deeds 
were,  on  the  16th  of  March,  1885,  deposited  by  her 
with  the  present  plaintiff  to  secure  the  repayment  of 
£500  ana  interest,  and  that  such  sum  and  interest 
thereon  to  the  16th  of  March,  1897,  was  still  due  and 
owing  to  the  plaintiff  on  her  security.  Then  on  the 
26th  of  July,  1897,  this  summons  was  taken  out  by 
the  plaintiff  asking  for  foreclosure. 

On  the  19th  of  May,  1897,  Samuel  Astbury,  the 
brother  of  the  plaintiff,  one  of  the  defendants,  and  an 
executor  and  trustee  of  the  said  will,  executed  a 
document  in  writing  by  which,  describing  himself  as 
executor  of  Martha  Shenton,  and  also  devisee  of  the 
real  estate,  he  acknowledged  that  on  th.e  16th  of 
March,  1885,  the  said  deedji  were  deposited,  and  he 
further  admitted  that  the  whole  sum,  and  also  interest 
thereon  to  the  16th  of  March,  1897,  were  then  due 
and  owing  from  the  estate  of  Martha  Shenton  to 
Sarah  Astbury,  the  plaintiff,  in  respect  of  the  princi- 
pal sum  and  interest  secured  by  the  deposit  of  deeds. 

The  order  for  foreclosure  which  was  made  was  in 
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common  form,  not  directed  against  the  execnion  by 
way  of  seeking  recovery  of  the  debt  due  by  the  tests- 
trix  out  of  her  personal  estate,  but  to  have  an  aooocnt 
taken  and  for  equitable  relief  by  way  of  f oiedosnre. 

The  question  was  raised  in  chambers,  upon  a 
summons  by  the  defendant  Newry,  whether  the 
above  acknowledgment  was  effectiutl,  the  second 
defendant,  Mr.  Newry,  claiming  the  benefit  of  the 
Statutes  of  Limitation,  and  the  summons  was  ad- 
journed into  court. 

Austen-Oartmell,  for  the  summons.  —  Primct  fade 
only  six  years'  interest  are  recoverable  in  a  f  oredosare 
suit:  Hunter  v.  Nockdds,  1  Mao.  &  G.  640;  Sindair 
V.  Jackson,  1  W.  E.  400,  17  Beav.  405.  AasaimBg 
that  one  trustee  can  give  an  acknowledgment  so  as  to 
bind  the  land,  he  cannot  do  so  with  the  express  diMnt 
of  his  co-trustee:  Midgley  v.  Midgley,  41  W.  B.  659, 
[1893]  3  Ch.  282.  S.  Astbury  cannot  say  he  vn 
agent  of  himself  and  his  co-trustee :  Balding  v.  Lam, 

11  W.  E.  386,  1  De  G.  J.  &  S.  122 ;  ChinneryY.  Evom, 
13  W.  B.  20,  11  H.  L.  Cas.  115.  Both  trustees  moit 
concur:  In  re  Fiizmaurice,  15  Ir.  Ch.  Bep.  445; 
Lord  St.  John  v.  Boughton,  9  Sim.  219.  The  case  of 
In  reMacdonald,  45  W.  B.  628,  [1897]  2  Ch.  181,  «ai 
decided  on  Lord  Tenterden's  Act,  and  does  not  affdot 
the  question. 

Micklem,  for  the  mortgagee. — ^The  mortgagee  k  m- 
titled  to  the  arrears  in  full:  In  re  Bavmaon,  33  W. B. 
604,  29  Ch.  D.  358.  In  re  Macdonald  oovera  this  casa 
This  acknowledgment  binds  the  estate,  even  if  it  dam 
not  bind  the  co-executor :  Midgley  v.  Midgley ;  Smith 
V.  Evans,  28  Beav.  59,  8  W.  B.  Ch.  Dig.  43;  /»  ft 
HolUngshead,  36  W.  E.  660,  37  Ch.  D.  651.  [tal- 
LING,  J.,  referred  to  Lepard  v.  Vernon,  2  Ves.  ft  R 
51.]  In  re  Ingham,  41  W.  B.  235,  [1893]  1  Ch.  351 
S.  Astbury  and  Newry  are  distinct  persons  withia  Dm 
meaning  of  the  section.  Lord  St.  John  v.  BoHghtemu 
an  express  authority,  and  was  followed  in  Toftr. 
Stephenson,  1  De  G.  M.  &  G.  28.  Boddam  v.  Morie^, 
4  W.  B.  347,  5  W.  E.  510,  2  E.  &  J.  336,  1  De  6.  ft 
J.  1,  shows  that  an  acknowledgment  by  one  W^ 
liable  binds  all:  Pears  v.  Laing,  19  W.  B.  653,  L  B. 

12  Eq.  41. 

Austen- Gartmell,  in  reply,  referred  to  Steward  ▼. 
England,  44  W.  B.  119,  [1895]  2  Ch.  820;  Bidutrdsr. 
Younge,  19  W.  B.  612,  L.  B.  6  Ch.  App.  478. 

Stibunq,  J.  (after  stating  the  facts),  said :  Nov, 
the  statute  with  which  I  have  to  deal  is  3  ft  4  Will  4, 
c.  27,  s.  42,  which  provides,  reading  it  with  tefareooa 
to  this  particular  matter,  that ''  no  arrean  of  interett 
in  respect  of  any  sum  of  money  charged  npon  aaij 
land,  or  any  damages  in  respect  of  any  such  aneaa 
of  interest  shall  be  recovered  by  any  distress,  aotioa  or 
suit,  but  within  six  years  next  after  the  same  respa^ 
tively  shall  have  become  due,  or  next  after  aa 
acknowledgment  of  the  same  in  writing  aball  lase 
been  given  to  the  person  entitled  thereto  ot  hiaageat, 
signed  by  the  person  by  whom  the  same  was  pajaU* 
or  his  agent." 

I  may  observe  here  that  this  enactment,  differing 
in  this  respect  from  section  40,  deals  with  i^inomil 
and  that  no  mention  is  made  of  part  payment,  ao  ttit 
it  wonld  seem  that  part  payment  or  an  xastalment  af 
interest  would  not  prevent  the  operation  of  the 
as  to  the  balance.    For  the  purposes  of  the  \ 
judgment  I  assume,  but  without  deciding  it»  that^ 
executor  may  pay  a  statute-barred  debt  notwitt!* 
standing  the  dissent  of  the  other,  and  also  that  oaa  I 
executor  can  give  a  valid  acknowlegment  notwifli!*  j 
standing  the  like  dissent.     These  poweta,  if  thif  . 
exist,  must  depend  upon  the  legal  ligkt  wkidi  cai  . 
executor  has  to  dispose  of  his  testator's  estate  so  asta  ' 
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bmd  the  others.  No  snoh  right  exists  in  the  case  of 
tmsiees.  All  trustees  must  concur  in  the  exercise  of 
the  powers  conferred  on  them  with  reference  to  the 
trust  estate. 

Although,  therefore,  the  acknowledgement  of  the 
19th  of  maj,  1897,  may  have  heen  effectual  on  the 
part  of  Samuel  Astbury  in  his  capacity  of  executor 
with  reference  to  the  personal  estate  of  the  deceased, 
I  think  it  cannot  be  re^^arded  as  a  valid  act  on  the 
part  of  both  trustees  with  reference  to  the  estate.    I 
ought  to  mention  that  not  only  ^d  Mr.  Newry  not 
concur  in  the  acknowledgment,  but  that  his  con- 
onrrenoe  was  not  asked,  and  from  what  took  place  at 
the  conclusion  of  the  trial  leading  to  the  order  of  the 
10th  of  May,  1897,  it  may  well  be  that  Samuel  Ast- 
bury, the  co-executor,  was  perfectly  aware  that  he 
was   not  likely    to  concur    in  any    such   acknow- 
ledgment.   In   these  circumstances  the  question  is 
whether  the  acknowledgment,  beiug  assumed  to  be 
effectual  as  to  personality,  is  also  effSectual  so  as  to 
raevent  the  operation  of  the  statute  as  to  the  land  ? 
On  this  particular  point  the  only  decision  referred  to 
in     argument    was    that     of    Lord  Westbury   in 
BMing    v.    Lane^    in    which    he    decided   that    an 
admowledgment  by  a  mortgagor  of  more  than  six 
years'  arrears  of  interest  due  on  first  mortgage  does 
not  prevent  a  subsequent  mortgagee  from  relying  on 
the  Statute  of   Limitations.     Ln  giving  judgment 
the   Lord    Chancellor  said :    '*  Li  his   reasons    for 
this  decision  the  Vice- Chancellor  apparently  holds 
that  the   words    in    the   42nd   section — viz.,    'the 
person  by  whom  the  same  was  payable,'  mean  the 
person  who  was  liable  at  law  to  pay  the  interest 
under  the  contract — that  is,   the  mortgagor  or  his 
representative,    and  accordingly    he    considers  the 
second  mortgagee  as  not  indued  within  those  words." 
After  some  discussion  he  continues :  *'  In  truth  these 
words  of  the  statute,  far  from  having  the  limited  con- 
struction of  the  Yice-ChanoeUor,  appear  to  have  been 
selected  as  a  description  capable  of  induding  not 
only  evenr  person  liable  to  be  sued  at  law,  but  every 
person  who,  having  an  interest  in  the  land,  ought  to 
be  changed,  or  might  be  properly  sued  as  a  defendant 
in  a  suit  in  equity  brought  to  enforce  payment  of  the 
principal  and  interest  out  of  such  land.    If  this  be  so, 
it  foDowB  as  a  necessary  consequence  that  it  was  not 
the  intention,  nor  is  it  the  effect,  of  the  section  to 
give  to  the  mortgagor  or  other  person  who  is  '  by  law 
oompdlable  to  pay  the  interest'  a  statutory  power 
to  deprive  by  his  acknowledgment  given  to  a  prior 
incumbrancer  the  subsequent  incumbrancers  of  the 
benefit  of  the  statute,  whioh  would  be  monstrously 
unjust,  but  to  make  a  plain  and  simple  rule  that  no 
person  having  a  charge  on  lands  shall  recover  more 
than  six  years'  interest  on  such  eharse  against  any 
other  person  having  an  interest  in  the  lands  witiiout 
an  admowledgment  in  writing  signed  by  such  person 
or  by  some  former  owner  from  whom  the  interest  is 
derived." 

Now,  if  that  be  taken  literally  as  an  interpretation 
of  the  statute,  then  an  ackaowledgment  by  an 
executor  does  not  fall  within  it.  But  it  may  be  that, 
having  regard  to  some  decisions  which  I  am  about  to 
mention,  the  words  of  the  Lord  Chancellor  are  to  be 
taken  with  some  qualification. 

However  that  may  be  the  decision  whioh  has  never 
been  reversed  is  binding  on  me,  and  it  seems  to  me 
to  support  the  view  that  an  acknowledgment  made 
by  an  executor  is  not  effiaotual  to  keep  alive  a  debt 
agsainflt  a  devisee  of  real  estate,  for  if  an  acknow- 
ledgment by  a  mortgagor  who  has  an  interest  in  land 
does  not  prevent  the  mortgagor  claiming  the  benefit 
of  the  sti^te  why  should  an  acknowledgment  by  an 
ezeontor  who  has  no  such  interest  be  more  effactual. 
This  seems  to    me  to  be  in   accordance  with  the 


decisions  with  reference  to  payment  on  various 
Statutes  of  limitation.  For  example,  in  Ohinnery  v. 
Evans  it  was  hdd  in  the  House  of  Lords  that  pay- 
ment of  interest  on  a  mortgage  comprising  several  . 
estates  by  a  recdver  appointed  in  a  mortgagees  action 
for  the  rents  of  one  of  those  estates  operates  under 
section  40  of  the  statute  I  have  now  to  consider,  to 
keep  alive  the  mortgage  debt  against  the  others. 

It  was  held  in  Boddam  v.  Morley  that  payment  by 
a  tenant  for  life  of  interest  on  a  specialty  of  his 
testator  in  which  the  heirs  were  bound  was  suffident 
under  3  &  4  Will.  4,  c.  42  to  keep  alive  the  debt  as 
against  the  remaindermen. 

A  similar  decision  is  In  re  Hollingskiad  in  respect 
of  payment  of  interest  on  a  simple  contract  debt,  the 
statute  applicable  being  21  Jac  1,  c.  16. 

It  will  ba  observed,  however,  that  in  all  these  cases 
the  position  or  interest  of  the  person  who  made  the 
payment  was  such  that  he  might  faffly  be  hdd  to 
represent  the  other  persons  interested  in  &e 
land. 

On  the  other  hand  it  was  hdd  hy  Turner,  L.J.,  in 
FardJiam  v.  Wallis,  1  W.  B.  118, 10  Hare  217,  that  pay 
ment  of  interest  on  a  debt  of  a  testator  by  executors 
who  were  also  devisees  in  trust  of  the  real  estate, 
though  it  kept  the  debt  alive  ag^onst  the  personal 
estate  had  not  the  same  effect  against  the  real  estate, 
the  relative  statute  being  that  of  James  1.  The  Vice- 
chancellor,  however,  followed  the  case  of  Puih»am 
V.  Bates,  3  Buss.  188,  and  on  p.  228  he  says: 
*'The  case  rests  upon  the  decisions  in  Aikina  v. 
Tredgold,  2  B.  &  C.  23,  and  SUUer  v.  Lawson,  1  B. 
&  Ad.  396,  and  the  prindple  of  these  cases  was  this 
— ^that  one  party  was  not  to  be  bound  by  the  admis- 
dons  of  another,  except  in  cases  of  continuing  joint 
contract.  This  prindple  is  surdy  founded  in  justice. 
Apart  ^om  puray  legal  condderations,  it  cannot,  I 
tlunk,  be  doubted  that  it  ought  not  to  be  in  the 
power  of  any  person  by  his  admission  to  revive  a 
right  aeainst  another  which,  but  for  that  admisdon, 
would  have  been  wholly  extinguished,  as  was  the 
case  in  Channdl  v.  DUchbwm,  6  M.  &  W.  494.  But 
then  it  is  said  that  this  prindple  ought  not  to  have 
been  applied  to  cases  siush  as  Pfxtnam  v.  Ba^Us  and 
the  present  case,  and  that  the  liability  of  the  real  estate 
was  so  connected  with  the  liability  of  the  personal 
estate  as  to  predude  the  application  of  the  prindple; 
but  I  think  that  what  we  have  to  condder  in  uiese 
cases  is,  the  act  of  the  person  and  not  the  podtion  of 
the  estate ;  for  the  existence  or  non-eriwtenoe  of  the 
demand  depends  upon  the  act  of  the  person  and  not 
upon  the  rdative  luibility  of  the  property.  I  adopt, 
therefore,  the  principle  of  Putnam  y.  BatU.^* 

Then  he  went  on  to  condder  the  various  grounds  of 
distinction,  and  deals  (at  p.  230)  with  the  fact  that 
the  executors  were  also  trustees  of  the  real  estate : 
<<  It  is  then  sdd  that  as  to  the  fee  of  these  estates,  or, 
at  all  events,  the  life  interest  in  them,  the  plaintiff^s 
debt  has  be^  kept  alive  by  the  payments  ox  interest 
made  by  the  executors,  these  executors  being  also 
trustees  of  the  life  estate.  But  although  the  execu- 
tors and  trustees  are  the  same  persons,  they  fill 
wholly  different  characters,  and  it  is,  therefore,  I 
think,  necessary  upon  this  point  to  examine  the 
character  in  which  fiie  payments  wero  made.  Look- 
ing at  the  evidence  with  that  view,  I  fed  no  doubt 
that  these  payments  were  made  hy  the  executors  in 
their  duuracter  of  executors  and  in  that  character 
only,  and  I  am  of  opinion,  therefore,  that  the  real 
estate  is  not  affected  by  those  payments." 

It  was  dso  hdd  by  the  late  Lord  Chdmsford,  L.0.» 
in  (hope  v.  CVcmwcK,  16  W.  B.  242,  L.  B.  2  Ch.  App. 
112,  reversing  the  deddon  of  EIndersley,  V.C,  that 
payment  of  interest  on  a  spedal^  debt  l^  executors 
of  the  debtor  was  insuffident  under  3  &  4  Will.  4,  c 
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412,  s.  5,  to  keep  the  debt  alive  against  devisees  of  the 
real  estate. 

Being  of  opinion  that  the  acknowledgment  of  the 
19th  of  May,  1897,  oaunot  be  treated  as  the  valid  act 
of  both  trustees  with  reference  to  the  land  vested  in 
them  in  trust,  I  also  think  that  even  if  it  is  effectual 
so  as  to  give  rise  to  rights  against  the  personal  estate, 
it  cannot  prevent  the  operatiun  of  the  statute  against 
the  real  estate.  Consequently,  only  six  years'  arrears 
of  interest  are  recoverable  in  the  present  action. 

Solicitors,  Pritchard,  Enghjield,  <fc  Co.,  for  BygoU, 
Sandbach ;  Flux,  Leadbitter,  &  Co.,  for  Oamdt,  Crewe. 


(Wright  and  Channel],  JJ. )  }  ^P"^  ^®'  ^^• 

In  re  The  Eoyal  Colleqe  of  Sttsqbons.  (a.) 

IfUand  revenue — Income  tax — Bodies  corporate  or  «n- 
tncorporate — Exemption — Property  appropriated  for 
promotion  of  science — Cuetoms  and  Inland  Revenue 
Act,  1886  (48  <fc  49  Vict.  c.  61),  8.  11  (3). 

By  section  11  of  the  Customs  and  Inland  Revenue  Act, 
1886,  a  duty  of  6  per  cent,  is  imposed  upon  the  annual 
value,  income,  or  profits  of  all  property,  real  and  per' 
sonal,  belonging  to  or  vested  in  any  body  corporate  or 
unincorporaie  during  the  year  of  assessment,  after 
deducting  the  costs  and  expenses  of  the  management  of 
such  property,  subfect  to  the  exemption  from  duty  in 
sub'section  3  in  the  case  of  *^  property  which,  or  the 
income  or  profits  whereof,  sJiall  be  legally  appropriated 
and  applied  for  any  purpose  connected  with  any  religious 
persuasion,  or  for  any  charitable  purpose,  or  for  the 
promotion  of  education,  literature,  science,  or  the  fine 
arts.*' 

The  Royal  College  of  Surgeons  vtas  established  by 
Royal  Charter  in  the  year  1800  as  a  body  corporate  for 
the  promotion  of  the  art  and  science  o/  surgery  and 
the  encouragement  of  the  study  thereof.  It  is  also  the 
custodian,  at  its  own  eoepense,  of  the  Hunterian  Collec- 
tion, which  is  national  property.  The  college  consists  of 
general  offices,  an  examination  hall,  a  library,  a  museum 
which  contains  the  above  collection,  and  the  conservator's 
official  residence. 

For  some  time  past  the  purposes  of  the  college  had  been 
mainly  the  examination  of  persons  for  certificates  of 
proficiency  in  surgery,  and  the  largest  source  of  income 
and  the  surplus  of  expenditure  had  arisen  from  such 
examfnatioiis. 

Held,  that  the  general  offices,  the  eocamination  hall, 
and  the  library  were  liable  to  be  assessed  under  the  above 
section ;  but  that  the  museum  and  the  conservator's 
official  residence  came  within  the  exception  provided  by 
sub-section  3. 

In  this  case  the  Royal  College  of  Surgeons 
petitioned  to  be  discharged  from  an  assessment  made 
under  the  Customs  and  Inland  Revenue  Act,  1886, 
on  the  ground  that  the  college  is  an  institution  the 
income  whereof  is  legally  appropriated  and  applied 
for  the  promotion  of  education  and  science. 

The  petition  showed  as  follows : 

1.  That  by  the  Customs  and  Inland  Revenue  Act, 
1886,  it  is  enacted  that  there  shall  be  levied  and  paid  to 
her  Majesty,  in  respect  of  all  real  and  personal 
property  which  shall  have  belonged  to  or  been  vested 
in  any  body  corporate  or  unincorporate  during  the 
yWly  period  ending  on  the  oth  day  of  April,  1886, 
or  during  any  subsequent  yearly  period  ending  on 

(o.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


the  same  day  in  any  year,  a  duty  at  the  rate  of  £5 
per  centum  upon  the  annual  value,  income,  or  profiii 
of  such  property  accrued  to  such  body  corporate,  or 
unincorporate  in  the  same  yearly  period,  alter 
deducting  therefrom  all  necessary  outgoings,  indad- 
ing  the  receiver's  remuneration  and  costs,  charges, 
and  expenses  properly  incurred  in  the  management  of 
such  property,  subject  to  exemption  from  such  duty 
in  favour  of  propeirty  of  the  description  following, 
that  is  to  say — 

Proper^  which,  or  the  income  or  profits  whereof 
shall  be  leffally  appropriated  and  applied  for  the 
benefit  of  the  pubhc  at  large  ; 

Property  wmch,  or  the  inoome  or  profits  whereof, 
shall  be  legally  appropriated  and  applied  for  the  pro- 
motion of  educauon,  literature,  science,  or  the  fias 
arts. 

2.  That  the  petitioners  are  a  body  oorporata 
established  by  Royal  Charter  in  the  year  1800. 

3.  That  the  objects  of  the  petitioner's  inoorpontkn 
as  specified  in  the  said  Royal  Charter  are  the  benefit 
of  tiie  commonweal  of  this  kingdom  by  the  pro- 
motion of  the  art  and  science  of  surgery,  and  the 
due  promotion  and  encouragement  of  the  study  and 
practice  of  the  said  art  and  science  of  surgery. 

4.  That  further  powers  and  privileges  have  from 
time  to  time  been  conferred  upon  the  petitionen  by 
subsequent  Royal  Charters,  we  object  with  irtiidi 
such  further  powers  and  privileges  were  gnmted 
being  in  the  said  Royal  Charters  expressed  to  be 
more  effectually  to  promote  and  enoourage  the  study 
and  practice  of  the'  said  art  and  science  of  surgery. 

6.  That  by  the  said  charter  divers  obligations  sod 
duties  are  imposed  upon  the  petitioners*  oorporatum 
for  the  benefit  of  the  public  at  large  and  the  pro- 
motion and  encouragement  of  the  said  art  sad 
science  of  surgery. 

6.  That  the  petitioners  are,  under  terms  unpooed 
by  Government,  the  custodians  at  their  own  expense 
of  the  *' Hunterian  Collection,"  which  is  n  ' 
property. 

7.  That  on  the  24th  day  of  June,  1894,  the 
value  or  income  which  had  accrued  to  the  petitaoneit 
during  the  yearly  period  ending  on  that  date  from 
real  property  belonging  to  or  vested  in  them  during 
such  yearly  period  was  £7,200.  The  total  value  of 
the  petitioners'  invested  personal  estate  at  the  same 
date  was  £187,196  17s.  lid.,  and  the  income  or  profits 
thereof  accrued  to  the  petitioners  during  the  ssid 
yearly  period  was  £6,833  68.  7d. 

8.  The  whole  of  such  property,  real  and  persoosl, 
or  the  income  or  profits  thereot  was  Iwally  ^»pn>- 
priated  and  applied  for  the  benefit  of  ue  public  st 
large  or  for  the  promotion  of  science,  literature,  or 
education. 

9.  That  the  petitioners  were  called  upon  by  tba 
Commissioners  of  the  Inland  Revenue  to  deliver  tt 
account  in  accordance  with  section  17  of  the  Custom 
and  Inland  Revenue  Act,  1883,  and  did  deliver  sack 
account,  thereby  daimins;  that  all  their  property  reel 
and  personal  was  entiUed  to  exemption  from  assess- 
ment or  duty,  and  alternately  that  divers  portioas 
thereof  were  entitled  to  such  exemption  as  by  the 
said  account  more  particularly  appears. 

10.  The  petitioners  were  notmthstanding  assesiwd 
by  the  said  commissioners  at  £3,161,  and  reqaiied 
to  pay  as  duty  thereon  the  sum  of  £168  Is. 

11.  That  the  petitioners  were  compelled  to  pay  the 
said  sum  of  £168  Is.,  and  have  pfdd  the  same. 

12.  The  sum  of  £3,161  includes  the  following  wUdh 
the  petitioners  had  alternately  daimed  to  be  entidei 
to  exemption.  The  sum  of  £300,  being  the  aoaad 
value  of  that  part  of  the  library  of  the  petitioaai^ 
situate  within  the'  premises  Nos.  40,  41,  and  42, 
linooln's-inn-fields.     The  sum  of  £260,  hmag  ihi 
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annual  yalae  of  the  official  reaidence  of  the  oonserva- 
tor  of  the  petitioner's  museum,  which  coutains  among 
other  things  the  said  Huuterian  Collection.  Such 
residence  has,  through  other  portions  of  the  coUeee 
premises,  internal  access  to  the  said  museum.  The 
sum  of  £200,  hems  the  annual  value  of  premises  No. 
39,  Lincoln's- inn-nelds,  being  another  portion  of  the 
petitioners'  said  library. 

13.  Apart  from  their  claim  to  total  exemption  the 
petitioners  submit  that  in  any  event  the  above 
property  is  entitled  to  exemption  from  duty  bdng 
property  which,  or  the  income  or  profits  whereof,  is 
legaUy  appropriated  and  applied  for  the  benefit  of  the 
I>ub]ic  at  lazge  or  for  hie  promotion  of  science, 
literature,  or  education. 

The  petitioners  therefore  prayed  that  the  said 
aesenment  should  be  discharged  by  reason  of  the  same 
being  assessed  upon  property  entitled  to  exemption 
from  duty,  or  that  the  amount  of  the  assessment  any 
duty  be  reduced  to  such  sum  as  the  court  may  order, 
and  that  the  respondents  should  be  ordered  to 
repay  them  the  said  sum  of  £158  Is.,  or  the  sum  by 
whioh  such  duty  should  be  reduced. 

Sir  Edward  Clarke,  Q,0.  (J.  R.  Paget  with  him), 
for  the  petitioners. 

Sir  Richard  Webster,  A,G.  {Danckweris  with  him), 
lor  the  Crown. 

Ihizing  the  course  of  the  arguments  the  following 
oasea  were  cited :  Society  of  Writers  to  the  Signet  v, 
Commienonera  of  Inland  Revenue,  2  Tax.  Cas.  257 ; 
Tailors  of  Glasgow  v.  Commissioners  of  Inland  Revenue, 
24  8c  L.  Bep.  516 ;  In  re  Bootham  Ward  Strays,  40 
W,  B.  632,  [1892]  2  a  B.  152 ;  Linen  and  Woollen 
Drapery  Case,  58  L.  T.  Bep.  949,  36  W.  B.  Dig.  9 ; 
Commiseumers  of  Inland  Revenue  v.  Forrest,  39  W.  B. 
33,  15  App.  Cas.  334. 

Wbight,  J. — In  this  case  the  section  of  the  Act 
of  1885  provides  for  an  exemption  from  taxation  on 
*'  Propertv  which,  or  the  income  or  profits  whereof, 
shall  be  legally  appropriated  and  applied  for  the 
promotion  of  science. "  Those  are  the  material  words 
in  this  case. 

Now,  two  classes  of  cases  may  occur  in  relation  to 
this  matter ;  first  of  all,  it  is  possible  that  there  may 
be  an  institution  or  foundation  of  all  the  property 
and  income  of  which  it  may  be  said  that  it  is  within 
the  exemption  on  the  ground  that  as  a  whole  the 
property  is  held  solely  or  mainly  for  the  purposes  of 
science.  I  introduce  that  word  **  mainly  "  from  the 
language  of  Lord  Watson  in  the  case  of  the  Institu- 
tion of  Civil  Engineers,  39  W.  B.  33,  15  App.  Cas.  334. 
Where  the  property  as  a  whole  is  hela  solely  or 
mainly  on  trust  for  the  purpose  of  science  it  seems 
to  me^  to  be  established  by  that  case  that  it  is  not 
essential  that  there  should  be  any  specific  convey- 
ance of  property  as  a  whole  or  any  declaration  of 
trust,  affecting  it  as  a  whole,  for  any  particular 
pirpose  if  in  stibstance  it  can  be  gathered  that  the 
objects  are  mainly  the  promotion  of  science.  I  think 
thi^  is  not  this  case.  It  seems  to  me  that  on  the  cases 
which  have  been  cited  to  us,  and  on  a  consideration 
of  the  original  and  subsequent  charters  which  have 
betel  granted  to  the  Boyal  College  of  Surseons,  and 
having  regard  to  other  matters  to  which  I  will 
advert  presently,  it  cannot  be  said  that  at  the  present 
time  the  property  of  the  college  is  property  the 
income  whereof  is  Icjgally  appropriated  and  applied 
for  the  purposes  of  science,  ^o  doubt  in  the  original 
fthftrtftr  the  Crown  reco^izes  and  intends  that  the 
objects  of  the  corporation  shall  be  scientific,  and,  I 
should  say,  mainly  scientific  at  that  time.  The  actual 
objects  are  to  be  gathered,  however,  not  olI^-  from 


the  original  charter,  but  also  from  the  subsequent 
charters  and  from  the  bye-laws  which  have  oeen 
made  under  the  authority  of  those  charters,  and 
which  show  that  at  the  present  day,  at  any  rate,  and 
for  a  long  time  past,  the  purposes  of  the  college  have 
been,  to  my  mind,  mainly  Uie  examination  of  i>er- 
sons  for  certificates  of  proficiency  in  surgery.  If  we 
look  at  the  balance-sheet  it  appears  that  by  far  the 
largest  source  of  income  and  Burplus  of  expenditure 
arises  from  the  examinations.  It  seems  to  me  that 
the  evidence  fails  to  show  that  the  substantial  or 
main  object  of  the  existence  of  the  college  as  a  whole 
is  now  the  promotion  of  science  as  duitingpiished  from 
this  business  of  examinations. 

I  think  we  are  bound  by  the  cases  which  have  been 
cited  to  us  to  hold  that,  in  so  far  as  its  real  purpose 
of  existence  is  the  examination  of  candidates  of  this 
kind,  we  ought  not  to  regard  it  as  existing  for  a 
scientific  purpose.    Therefore,  on  the  whole  I  think 
it  cannot  be  held  that  the  college  is  exempt.    That 
was  the  kind  of  case  that  was  presented  to  we  House 
of  Lords  in  the  case  of  the  Institution  of  Civil  Engi- 
neers.   There  it  was  held  that,  as  a  whole,  the  objects 
of  the  society  were  scientific    In  that  case  it  was  not 
necessary  to  go  into  the  question  with  regard  to  the 
particular  parts  of  its  property.    So  much  for  one 
dass   of   cases.    Another  dass   of   cases  is   where 
you    get   something   short    of    science    being    the 
main  object  of  the  institution,  and  where  you  find 
that  the  purposes  of  the  foimdation  are,  as  a  whole, 
either  non-scientific   or  of    a    mixed  character,  as 
it    seems    to    me    is    the    case    in    this    iustuice. 
Then,   apparently,  it  follows  that  each   parcel    of 
property  must  be  considered,  and  the  inquiry  must 
be  whether  that  parcel  of  property  is  appropriated  to 
science  as  its  main  purpose  or  not.    When  I  say 
'*  appropriated,"  I  mean  appropriated  in  the  same 
sense  in  which  I  spoke  before — not  by  conveyance 
expressed  to  be  particularly  for  that  purpose,  or  by  a 
declaration  of  trust  specifically  for  that  purpose ;  but 
appropriated  in  the  way  indicated  by  the  language  of 
Lord  Watson  in  the  House  of  Lords,  where,  after 
referring  to  the  decision  upon  another  Act  of  Parlia- 
ment, he  says :  **  The  provisions  of  sub-section  3  dis- 
pense with  the  necessity  for  any  of  the  enumerated 
purposes  being  exclusive,  it  being  sufficient  that  the  ' 
property  of  me  institution  is  in  the  main  devoted  to 
one  or  other  of  them ;  and  the  exemption  is  made  to 
depend  upon  the  appropriation  ana  application  of 
such  property  or  its  mcome,  without  reference  to  the 
sources  from  which  it  is  acquired."    Then  he  goes  on 
to  cite  the  Lord  President  in  the  Scotch  case  of  the    ' 
Writers  to  the  Signet,  in  which  the  Lord  President 
said  :  '*  I  apprehend  that  the  meaning  of  this  dause 
of  exemption  is  that  the  property  or  income  shall  be, 
if  not  exdnsivdy,  yet  certunly  m  the  main  and  as  its 
G^ief  object,  devoted  to  the  promotion  of  education, 
literature,  sdence,"  and  so  forth.    Then  he  observes : 
**  The  prindple  thus  enunciated  was  re-referred  to, 
and  appears  to  have  been  unanimoudy  accepted  both 
in  the  Divisional  Court  and  in  the  Court  of  Appeal." 
Then  later  on,  at  p.  350,  he  says  the  enactments 
appear  to  him  to  ''indicate  the  intention  of   the 
Legislature  to  exempt  every  sodety  whose  corporate 
endeavours  are  mainly  directed,  whether  successfully 
or  no,  to  the  extendon  of  the  bounds  of  sdence."    It 
seems  to  me  that  the  same  doctrine  which  he  there 
applies  to  the  condderation  of  the  case  of  the  Insti-    ' 
tution  of  Civil  Engineers  as  a  whole  must  be  applied, 
so  far  as  it  can  be  applied,  to  the  condderation  of  the 
particular  classes  with  which  we  have  to  deal  in  this 
case. 

Now,  here  the  matters  in  dispute  are  these.    The  > 
museum,  although  not  concedea  in  theory,  is  for  the 
purposes  of  to-day  conceded  to  be  a  property  whioh 
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is  le^^y  appropriated  and  applied  for  the  purposes 
of  science,  and,  althougli  it  is  not  conceded  for  Uie 
fature,  it  seems  to  me  quite  dear  that  it  ought  to  be 
held  that  this  Hunterian  Museum  is  property  legally 
appropriated  and  applied  for  the  purposes  of  science. 
It  was  built  to  a  very  large  extent  on  its  present  site 
out  of  moneys  specifically  voted  by  Paniamentfor 
that  purpose,  and  I  apprehend  it  would  be  quite  in- 
competent for  the  college  to  deal  with  the  Hunterian 
Museum  in  any  other  way  than  as  a  museum  of  that 
kind. 

The  other  matters  which  are  in  question  are,  first 
of  all,  the  general  offices,  representing,  I  think,  an 
annual  value  of  about  £700.  Now,  it  seems  to  me,  as 
regards  those  offices,  they  are  not  now  legally  appro- 
priated or  applied  for  the  purposes  of  science  as  their 
main  object.  I  think  they  are  appropriated  and 
applied  mainly  for  the  purpose  of  the  examination 
business  of  the  college. 

As  regards  the  examination  hall,  and  the  property 
connected  with  that,  it  seems  to  me  even  more  clearly 
that  those  have  not  impressed  upon  them  in  any  way 
the  marks  of  being  applied  for  the  purposes  of  science 
in  such  a  way  as  to  be  within  the  section.  They  are 
used  for  the  purpose  of  examination,  and  for  other 
purposes. 

I  ought  to  ha^e  said,  as  regards  the  general  offices, 
that  it  might  have  been,  to  my  mind,  argued  with  a 
possibility  of  success  that  some  portion  of  the  offices 
ought  to  be  regarded  as  applied  to  such  scientific 
purposes  as  the  original  charter  contemplated,  and  as 
may  still  be  carried  out  by  the  college,  but  I  cannot 
see  that  it  is  possible  for  us  to  hold  that  any  portion 
of  them  is  at  the  present  moment  applied  to  that 
purpose,  and  therefore  I  cannot  make  any  exception 
on  wat  ground. 

Then  the  third  piece  of  property  which  we  have  to 
consider  is  the  library.  That,  it  seems  to  me,  is  very 
difficult  to  form  any  opinion  about.  It  is  very  much 
on  the  line  distinguishing  the  two  things,  but  upon 
the  whole  I  have  come  to  the  conclusion  that  it  is 
not  shown  that  the  library  is  applied  for  the  purposes 
of  sdenoe  as  its  main  object.  In  the  Scotch  case  of 
the  Writers  to  the  Signet,  which  is  hardly  distin- 
guishable upon  that  point,  it  seems  to  me  the  same 
view  was  taken,  and  I  am  not  able  to  distinguish  it. 

As  regards  the  conservator's  house  I  have  very 
great  doubt  again.  I  think  that  that  ought  to  be 
treated  as  exempt.  It  seems  to  me  that  the  words 
"  legallv  appropriated  and  applied "  are  not  to  be 
confined  to  a  case  where  one  particular  part  is  marked 
out  by  one  particular  deed  as  devoted  to  the  purposes 
of  science.  Here  it  seems  to  me  that  the  purpose  of 
the  conservator's  house  is  quite  within  the  purposes 
of  the  college,  and  if  that  is  the  case  then  the  house 
ought  to  be  regarded  as  legally  appropriated  for  that 
purpose  if,  in  fact,  it  is  so  appropnatod,  even  although 
some  other  portion  of  their  premises  might  just  as 
well  have  been  appropriated  for  that  purpose.  I 
cannot  see  that  the  words  of  the  section  require  that 
there  should  be  an  unchangeable  appropriation  of  a 
particular  parcel  of  land.  It  seems  to  me  to  be 
enough  if  there  is  an  appropriation  for  any  specific 
purpose  of  any  particular  portion  for  the  time  being, 
although  it  might  be  competent  to  the  college  to 
assign  a  different  portion  for  that  purpose. 

I  think  that  disposes  of  all  the  points  we  have  to 
consider. 

Channell,  J. — I  am  of  the  same  opinion.  We 
have  to  remember  in  this  case  the  particular  Act  that 
the  pase  arises  under  because,  although  with  regard 
to  the  cases  that  have  been  quoted  to  us  some  of  uiem 
are  on  this  Act,  stiU  others  are  on  Acts  which  are 
similar,  but  for  some  purposes  different ;  in  particular. 


both  in  the  Act  relating  to  the  income  tax  and  the 
Act  relating  to  exemption  from  rating,  the  exemptioQ 
depends  upon  the  chalracter  of  the  society.    In  thii 
Act  the   exemption   depends   upon  the   particolw 
properly.    The  property  of  corporations  generally  ii 
charged,  and  then  there  is  an  exemption,  not  ui 
favour  of  particular  corporations,  but  in  ftivonr  of 
particular  property  of  any  corporation.   Gonseqaeofiy 
in  this  case  it  is  only  necessary  for  us  to  consider  the 
constitution  and  objecte  of  the  corporation  for  tha 
purposes  of  seeing  whether  or  not  all  or  any  of  the 
property  of  that  corporation  is  legally  appropriated 
to  purposes  coming  within  these  exemptions.    Nov, 
that  has  rather  an  important  bearing  upon  some 
portions  of  the  case.    It  seems  to  me  that  for  tiut 
purpose  what  we  have  got  to  look  at  is  to  see  whit 
the  society  at  the  time  when  the  question  atisei  in 
fact  lawfully  does  according  to  ite  charters  or  stataiee 
which  govern  it.     I  do  not  think  that  the  objects, 
and  certainly  not  the  motives,  which  people  have  in 
joining  it  have  much  to  do  with  the  mattco*,  and  I  do 
not  thmk  that  the  object  of  the  Crown  in  constitetiiig 
the  body,  as  declared  by  the  preamble  of  the  charter, 
is  at  all  necessarily  conclusive.    It  appears  by  the 
preamble  of  both  charters  that  the  object  of  the  Ciown 
as  recited  was  not  to  found  a  body  for  the  promotion 
of  science  only,  but  a  body  which  was  authorised  by 
ite  constitution  partly  directly  to  promote  soienoe 
and  partly  to  give  benefit  to  individuals  who  beoome 
memoers  of  it.    Such  a  society  as  that  would  oome 
within  the  preamble  because  it  would  promote  soienoe, 
and  in  fact,  speaking  generally,  it  is  the  best  way  to 
carry  out  a  particular  object  to  g^ve  indiridnals  a 
special  interest  in  having  it  carried  out.      Oome- 
quently,  a  society  which  had  the  double  object*  ■ 
society  which  gave  benefit  to  ite  members  and  a 
society  which  also  directly  promoted  science,  wodd 
come  within  the  object  as  declared  by  the  preamUe, 
and  it  could  not  be  said  that  the  preamble  made  the 
giving  benefite  to  the  members  uUra  vires,    Foifhsr, 
fiiis  society  has  been,  to  a  certain  extent,  aUand 
from  time  to  time,  because  not  only  have  there  been 
various  supplementery  charters,  but  there  have  beea 
Acte  of  Parliament  affecting  it  and  imposing  dutui 
upon  it.    The  result  appears  to  me  to  be  that  it  hai 
become  a  society  which  both  benefite  individuals  and 
promotes  science.    I  am  bound  to  take  it,  I  think, 
that  the  admission  of  members  for  the  porpon  of 
practising  their  profession  is  a  matter  which  most  be 
treated  as  a  benefit  to  individuals. 

I  think  that  seems  to  follow  from  what  is  said  in 
the  House  of  Lords  in  the  case  of  the  Institatioa  of 
GivU  Engineers,  as  to  the  body  being  a  portal  thzongh 
which  the  profession  may  be  entered.  Therefoce  I 
think  one  must  take  it  that  this  is  a  society  having  a 
double  object ;  that  it  cannot  be  said  of  it  that  aU  iti 
property  is  necessarily  legally  appropriated  for  the 
purposes  of  science ;  but  you  have  to  consider  ths 
property  it  has  got,  and  whether  any  paitknlar 
property  is  within  the  exemption. 

That  being  my  view  of  the  case,  I  do  not  want  to 
repeat  at  any  length  what  my  learned  brother  htf 
said,  because  I  entirely  agree  with  him  as  to  ths 
portions  of  the  property  which  may  be  considered  to 
come  within  the  exemption  and  those  which  do  net 
Assuming  that  the  part  relating  to  examinations  Bsy 
be  considered  to  be  for  the  individual  benafit  of  thi 
persons,  with  a  view  to  enabling  persons  to  gel 
benefit  by  the  future  practice  of  their  prof essaon,  it 
follows  that  the  examination  halls  cannot  be  exen^; 
and  I  think  it  follows  that  the  general  offioes,  as  to 
which  it  is  obvious  that  the  larger  portion  of  ths 
business  done  would  relate  to  these  «'«-*"*Tiftt»«^ 
would  not  be  exempt  either. 

Speaking  generally,  all  one  tould  say  about  the 
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'  fint  items  ib  tliat  there  is  nothing  at  all  to  show  that 
the  society  are  entitled  to  any  exemption  in  respect 
<A  iiuaT  general  property  other  than  has  been  allowed 
ID  this  assessment, 

Tbe  only  other  two  items  which  it  is  necessary  to 
desl  with  separately  are  the  library  and  (he  con- 
mvator's  house.  As  to  the  library,  I  agree  with 
vhst  is  said  in  the  case  of  the  Writers  to  the  Signet. 
wUch  is  rather  strong  on  the  subject.  Further,  I 
ooDdder  that  the  members  of  the  society  undoubtedly 
hsve  special  privileges  in  the  library.  It  is  quite  true 
that  either  by  the  Hberality  of  the  society,  or  by  the 
obligation,  if  there  is  one,  the  general  pumtc  can  get 
mto  it  pretty  easily,  and  get  a  certam  use  of  the 
]il)nry,but  the  members  have  the  use  of  it.  That 
hemg  so,  I  do  not  think  that  that  can  be  considered 
to  be  appropriated  to  the  purposes  of  science.  To  a 
ooDiideiable  extent,  at  all  events,  it  is  kept  up  for  the 
henefit  of  the  members  of*  the  society. 

Then  comes  the  conservator's  house.      Speaking 
for  myself,  I  think  that  ought  to  be  treated  as  part  of 
the  museum.    So  for  as  the  house  is  concerned,  it  is 
true  there  would  be  no  breach  of  trust  in  letting  that 
hoase  to  somebody  else  and  putting  the  conservator 
somewhere  else,  or  giving  the  conservator  an  addi- 
tional salaiyin  consequence ;  but  it  seems  to  me  that, 
just  as  it  would  be  a  breach  of  trust  for  the  society  to 
give  up  their  museum,  or  that  part  of  it,  at  any  rate, 
io  it  seems  to  me  they  might  remove  it  to  another 
positian.    That,  it  seems  to  me,  does  not  prevent  the 
plaoe  where  the  museum  is  now  being  considered  to 
be  legally  appropriated  to  the  purposes  of  science ; 
therefore  I  thimc  the  place  where  the  conservator 
lives,  who  is  kept  simply  and  solely  for  the  purpose 
of  the  museum,  may  be  considered  as  legally  appro- 
priated to  the  purposes  of  science,  just  as  the  site  of 
the  museum  is. 

Upon  that  ground,  and  upon  that  ground  only,  it 
seems  to  me  thi^t  we  should  allow  that  exemption, 
which  is  the  only  one  that  can  be  allowed. 

Solicitors  for  the  petitioners,  Wilde,  Moore,  & 
Wisdon. 

Solicitor  for  the  Grown,  Solicitor  of  Inland  Revenue. 


Q.  B.  IMv.  I  ...  „, 

(WSIm  and  Kennedy,  JJ.)  /  ^^^  2^- 

CnoKFiXLD  Distbiot  CJoungil  v.  GoBma.  (a.) 

'tocal  government — Highway — Bridge  repairable  ratione 
tennrsB — Recovery  of  expenses  incurred  by  district 
eotmdl  in  effecting  repairs— Local  Oovemment  Act, 
1894  (56  <fe  57  Vict.  c.  73),  s.  25,  sub-section  2. 

By  secti€m  25,  sub-section  2,  of  the  Local  Oovemment 
c<,  1894,  it  is  provided  that,  where  a  highway  repair- 
^  ratione  tenurse  is  not  repaired  by  the  person  liable 

repair  when  requested  to  do  so  by  the  district  council, 
at  body  may  place  the  highway  in  proper  repair  and 
t09er/ram  the  person  liaUe  to  repair  sucli  highway  the 
vee^ary  expenses  of  so  doing. 

Held,  that  the  remedy  provided  by  this  sub-section  is 
wfined  to  the  occupier  of  the  land  so  chargeable,  and 
tB  not  impose  any  liahility  on  the  owner  of  the  land 
b  is  not  the  occupier  thereof  to  refund  to  the  district 
tneil  the  expenses  incurred  by  the  latter  in  ej 
:A  repair, 

Fbla 


ao  appeal  by  the  defendant  from  the 

l)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barristc^r- 
at-Law. 


judgment  of  his  Honour  Judge  Martineau,  sitting  at 
the  county  court  of  Worthing,  in  Sussex. 

The  action  was  brought  under  section  25,  sub- 
section 2,  of  the  Local  Government  Act,  1894,  to 
recover  the  sum  of  £7,  the  amount  of  expenses  in- 
curred by  the  Cuckfield  District  Council  in  repairing 
two  foot-bridges. 

The  defendant  was  the  owner,  but  not  the  occupier, 
of  two  farms  through  which  a  stream  flowed.  Public 
footpaths  passed  &rough  the  lands  forming  these 
farms,  and  the  said  footpaths  were  carried  over  the 
stream  by  two  foot-bridges,  which  had  fallen  into 
disrepair. 

The  defendant  was  served  with  notice  to  repair 
these  bridges,  and  failing  to  do  so  the  plainti£E8 
e£Eiected  the  necessary  repairs,  and  sought  to  recover 
from  the  defendant  the  necessary  expenses  incurred 
by  them  in  so  doing. 

The  learned  county  court  judge  held  that  there  was 
an  obligation  ratione  tenures  to  repair  these  bridges, 
and  that  the  Local  Gk>vemment  Act,  1894,  apphed, 
and  that  the  defendant  was  the  person  liable  to  re- 
pair, and  that  the  plaintiffs  were  entitled,  imder  sub- 
section 2  of  section  25  of  that  Act,  to  recover  from 
him  the  necessary  expenses  incurred  by  them  in 
repairing  the  said  bridges. 

From  this  decision  the  defendant  now  appealed,  on 
the  ground  that  no  action  lay  against  him  under  the 
Local  Government  Act,  1894,  as  he  was  the  owner  of 
the  said  lands  but  not  the  occupier  thereof. 

By  section  25,  sub-section  2,  of  that  Act,  it  is  pro- 
vided that  <*  Where  a  highway  repairable  ratione 
tenurce  appears  on  the  report  of  a  competent  surveyor 
not  to  be  in  proper  repair,  and  the  person  liable  to 
repair  the  same  fails  when  requested  to  do  so  by  the 
district  council  to  place  it  in  proper  repair,  the  district 
councdl  may  place  the  highway  in  proper  repair  and 
recover  from  the  person  liable  to  repair  the  highway 
the  necessary  expenses  of  so  doing.'* 

R.  E.  Moore  app^ured  for  the  appellant.— The 
person  liable  to  repair  under  the  provision  in  the 
Local  Gbvemment  Act,  1894,  is  the  occupier  and  not 
tlie  owner :  Reg.  v.  Barker,  25  Q.  B.  D;  213,  38  W.  B. 
Dig.  85.  If  there  is  a  liabUity  to  repair  ratione  tenurce 
the  obligation  rests  upon  the  occupier :  Baker  y.  Oreen- 
hill,  3  Q.  B.  148. 

Dickens,  Q.O.  {Boxall  with  him),  appeared  for  the 
respondents. — Although  proceedings  under  the  Act 
can  only  be  taken  against  the  occupier  of  the  lands 
liable  ratione  tenurce,  nevertheless  the  owner  is  the 
person  who  is  ultimately  liable,  because  if  the  occupier 
is  fined  he  is  entitied  to  be  reimbursed  by  the  owner, 
who,  according  to  the  dictum  of  Lord  Denman,  O.J., 
in  Baker  y.  Qrtenhill,  is  the  person  who  ought  to  have 
repaired.  The  owner  cannot  escape  that  liability: 
Reg.  y.  Bucknell,  7  Mod.  55. 

Wells,  J.— I  fail  to  understand  the  argument  for 
the  respondents  in  this  case,  and  I  feel  no  doubt 
whatever  on  the  question  that  is  before  us. 

At  the  passing  of  the  Local  Government  Act,  1894, 
and  for  a  long  time  before,  it  was  well-establidied 
law  that  the  occupier  of  lands,  liable  ratione  tenurce 
for  the  repair  of  the  highways,  was  the  only  person 
who  was  fiable  to  fulfil  that  obligation,  and  that  the 
owner  of  such  lands,  not  being  the  occupier,  was  not 
so  liable.  For,  as  in  the  case  of  Reg.  v.  Barker,  Lord 
Coleridge,  O.J.,  said  that  this  proposition  had  l^ng 
been  established  *'  from  the  date  of  BoUe's  Abridg- 
ment to  the  present  time,  the  placitum  (B.  2)  which 
lays  down  the  law,  both  in  the  affirmative  and  tiie 
negative,  that  you  must  indict  the  occupier  and  can- 
not indict  the  owner  has  been  unquestioned"  (Tit. 
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Cbimin.  B.  2,  p.  390).  There  no  mentioii  was  made 
of  highways  repairable  rattone  tenurce,  but  it  has  been 
rpoognized  in  later  decisions  that  it  was  intended  to 
apply.  Therefore  it  is  clear  that  this  obligation 
attaches  oiily  to  the  occupier  of  such  lands,  and  that 
the  owner  cannot  be  called  upon  to  fulfil  the 
obligation. 

As  t>o  the  question  whether  the  occupier  has  a  right 
of  action  to  be  reimbursed  by  the  owner  in  respect 
of  the  sums  expended  by  him  in  performing  such 
obligation,  that  is  a  qnestion  m<)rely  between  those 
t'TQ  persons  and  is  a  matter  with  which  the  public 
ha*  no  concern. 

Tt  wss  arcrned  on  h<«ha1f  of  the  respondents,  upon 
tliH  ^t.rwngth  of  the  mere  expression  in  Baker  ▼. 
OreenhiU,  that  the  owner  was  the  person  who 
ought  to  h>ive  If  paired,  that  there  was  a  liability  on 
the  part  of  the  owner  to  repair  as  distinguished  from 
,  bis  liabUity  to  reimburse  the  occupier.  All  the 
authorities,  however,  have  repudiated  such  a  lia- 
bility and  I  am  quite  unable  to  accept  such  a  sug- 
gestion. 

Sub- section  2,  of  section  25,  appears  to  me  merely 
to  provide  a  npw  and  less  cumoersome  method  of 
getting  repairs  effecti  d  and  paid  for  than  that  which 
had  been  hitherto  available.  It  is  impossible  to 
suppose  from  the  mere  casual  expression,  **  the  owner 
who  ought  to  have  repaired,"  in  Baker  v.  Qreenhill, 
and  to  which  I  have  already  referred,  that  in  face  of 
the  long  chain  of  decisions  to  the  contrary,  it  was 
ever  intended  that,  when  the  Act  speaks  of  ''  the 
person  liable  to  repair,*'  a  new  liability  should  be 
created  and  a  new  remedy  afforded  against  the 
owner  instead  of  the  occupier.  In  my  opinion 
that  would  be  a  most  forced  and  strained  con- 
struction. I  think  there  was  no  intention  to  create 
a  new  liability  but  only  to  provide  a  simpler 
.  remedy  against  the  occupier.  In  my  opinion,  there- 
^  fore,  these  proceedings  have  been  misconceived,  and 
the  judgment  of  learned  judge  below  must  be 
reversed  and  the  appeal  allowed. 

Kennedy,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  allowed^ 

Solicitor    for    the    apppellant,    J,    C.    Buckwell, 
Brighton. 

Solicitor  for  the  respondents,   C.  H.   Wattgh,  for 
E,  Waugh,  Hayward's  Heath. 


Q.  B.  Div.  I  .     ., 

(Grantham  and  Kennedy,  JJ.)  j  ^P'"  ^^• 

Blenkinsop  v.  Ooden  &  Go.  (a.) 

Factory — Fencing  machinery — Liability  of  occupier 
— Person  injured  by  his  own  negligence — Factory  and 
Workshf^  Act,  1878  (41  Vict.  c.  16),  «.  82. 

Section  82  of  the  Factory  and  Workshop  Ad,  1878, 
provides  :  **  If  any  person  is  killed  or  suffers  any  bodily 
injury  in  consequence  of  the  occupier  of  a  factory  having 
neglected  to  fence  any  machinery  required  by  or  in  pur- 
suanceof  this  Act  to  be  securely  fenced,  .  .  .  the  occupier 
of  such  factory  .  .  .  shall  be  liable  to  a  fine." 

Held,  that  the  fact  that  the  death  or  injury  is  due  to 
the  negligence  of  the  person  so  killed  or  injured  does  not 
exempt  the  occupier  from  liability. 

Gase  stated  under  20  &  21  Vict.  c.  43. 

(a.)  Reported    by  0,    G.   Wilbraham,    Esq., 
Barrister-at-Law. 


The  Factory  and  Workshop  Act.  1878,  s.  81,  pro- 
vides :  *^  If  a  factory  or  workshop  is  not  kept  in  con* 
formity  with  this  Act,  the  occupier  thereof  shall  bs 
liable  to  a  fine  not  exceeding  tan  pounds."  Seetiaa 
82  provides  as  stated  in  the  head-note,  and  prxseedi: 
*'  The  whole  or  any  part  of  which  may  be  applied  for 
the  benefit  of  the  injured  person  or  his  family,  or 
otherwise  as  a  Secretary  oC  State  determines.*' 

An  information  and  complaint  was  laid  against  tkt 
respondents  under  section  82  for  having  neglected  to 
fence  certain  dangerous  parts  of  their  machinery,  is 
consequence  of  which  a  boy  in  their  em^oymeiit 
suffered  bodily  injury. 

The  machinery  at  the  point  where  the  acddsst 
happened  was  not  fenced,  and  it  was  a  part  of  ths 
maoninery  which,  under  the  terms  of  the  Act,  ongfat 
to  have  been  fenced.  But  the  accident  was  due  to 
the  boy's  own  negligence,  in  standing,  for  the  par- 
pose  of  doing  his  work,  at  a  part  of  the  macfaiiMfy 
where  he  had  been  forbidden  to  stand.  The  magis^ 
trate  before  whom  the  information  was  beard,  fovnd 
that  the  accident  was  caused  by  the  wilfnl  misooodoflt 
of  the  boy,  and  dismissed  the  information. 

Sutton,  for  the  appellant— The  nutfistrate  oqgU 
to  have  convicted  the  respondents  un£nr  sectioo  8S, 
because  it  was  proved  that  the  boy  was  kiDed  k 
consequence  of  the  respondents  having  neglected  IS 
fence  machinery  which  ought  to  have  been  leooil 
The  boy's  negligence  is  immaterial.    The  object  of  tks 
Legislature  being  to  protect  negligent  people,  it m. 
no  answer  to  the  information  to  say  that  the  macluMiy^ 
was  safe  if  used  by  prudent  people.    Section  13  of  tks 
Factory  and  Workshop  Act,  1895,  extends  the  no* 
visions  of  section  82  of  the  principal  Act  to  death  i^ 
bodily  injury  or  injury  to  health  in  consequence  of  (hi 
occupier  having   neglected  to  observe  any  of  Ik 
provisions  of  the  Factory  Acts — "  Provided  tiiai,  I 
the  case  of  injury  to  health,  the  oocopier  shaQ 
be  liable  nndftr  the  section  unless  the  injiny 
caused  directly  by  such  neglect."    It  is  dear  bm 
this  provision  that  the  Legislature,  in  1895,  took 
view  now  contended  for. 


Buegg,  Q.G.  {Foreman  with  him),  for  t|ie 
dents. — In  order  to  substantiate  the  offisnoe 
section  82  it  is  necessary  to  show  that  the  neglsfltl 
fenoe  the  machinery  was  the  proximate  oanse  of  ll 
injury   or    death.      Here  the  magistrate 
found  that  the  proximate  cause  was  the  boy's 
wilful  misconduct. 

Grantham,  J. — ^We  have  no  doubt  that  ilie 
magistrate  was  wrong,  and  ought  to  have  inflielelt 
fine  under  section  82.  It  was  argued  by  ooonsd  U 
the  respondent  that  the  section  can  only  isfv  ' 
cases  where  the  injury  was  not  oanaed  bj  the  nB| 

fence  of  the  person  injured*  as  he  says  it  was  om 
ere.    But  I  cannot  accept  Lis  oonstnaction  of 
statute  at  all. 

Assuming  that  some  boys  are  playing  in  tbensi 
if  somebody,  properly  or  improperly,  has  dng  a  ki 
in  that  road  and  some  of  the  boys  tumble  iols 
hole  and  are  killed,  what  is  it  tiiat  caoses  t 
death  P  Why,  the  falling  into  the  hole.  Or  ta  i 
another  illustration,  a  man  is  out  of  his  mind 
puts  his  head  upon  the  rails  of  a  rsilway ;  bis  hsii 
cut  off  by  a  passing  train.  What  is  it  that  kills  Hi 
Not  his  being  out  of  his  mind,  bat  the  wheeli  of  I 
train  going  over  his  head.  That  is  the  direct 
his  death. 

Therefore,    where   the    injury    resnlts 
machinery  not  being  fenced,  althoogfa  the  boyi 
have  been  negligent  too,  yet  that  does  notpceveik 
cause  of  the  injury  being  the  non-fooen^;  sf 
machinery ;  and  under  these  circamstaiiees  ths  psoi 
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High  Cottbt. 


Blenkinsop  v.  Ogdbn  &  Co.— Beg.  v.  Humphreys. 


High  Cottbt. 


Dying  the  factoTj  ought  to  be  fined.  It  is  for 
the  Uome  Secretary  to  detennine  what  is  to  be  done 
with  the  fine.  The  persons  injured  in  these  oases 
cannot  reoover  anything  themselves  if  th^  have  been 
negligent,  but  it  is  in  the  power  of  the  Home  Seore- 
iaiy  to  mate  such  compensation  as  he  thinks  fit.  The 
object  of  the  section  is  to  fine  a  person  where  serious' 
injury  has  resulted  from  the  non-fencing  of 
madunery. 

KsNinEDY,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  to  be  dear  that,  it  being  admitted  that 
without  this  absence  of  proper  fencing  this  injury 
would  not  have  been  suffered  oy  the  boy,  it  would  be 
wrong,  looking  at  the  purpose  of  the  section  and  its 
natural  language,  to  read  "  in  consequence  of  "  as  if 
we  were  looking  at  ''  consequence  "  in  an  action  for 
damages  in  which  one  person  is  seeking  to  recover 
money  from  another  and  fails,  according  to  the  old 
and  well-established  principle,  because  it  is  shown 

rlnst  him  that  the  immediate  and  direct  cause  of 
mischi^  was  his  own  misconduct. 
Here  we  are  dealing  with  a  section  the  object  of 
which  is  to  provide  safe  machinery  in  factories,  and 
if  the  machmery  is  such  that,  should  it  not  be  safely 
fenced,  bodily  mjury  or  death  may  ensue,  it  seems 
most  reasonable  that  the  State  should  say  to  the 
occupier  of  the  factory  "We  must  infiiot  a  fine  for 
your  machinery  being  unfenced,  although  it  may  be 
that  the  person  injured  could  not  himself  sue  and  get 
damages  from  you  because  he  has  been  to  some 
extent  negligent  himself."  It  is  to  the  interest  of  the 
State  that  the  machinery  should  be  safe  for  negligent 

•  as  well  as  for  careful  people,  and  the  State  say  to  the 
occupier,  "  If  you  do  not  take  the  precaution  to  make 
your  machinery  safe  as  you  are  required  by  the  terms 
of  the  Ajotj  you  are  lialue  to  a  penalty  which  we  may 
use  as  we  like  and  to  such  extent  as  we  like  by  way 
of  compensating  an  injured  person." 

So  fu  as  one  may  look  at  one  section  as  throwing 
light  upon  the  true  intention  of  another,  section  13 
of  the  Act  of  1895,  to  which  our  attention  has  been 
called,  extending  the  provisions  of  this  section  to  all 

•  breaches  of  duty  under  Factory  and  Workshop  Acts, 
does,  I  think,  to  some  extent,  give  additioniJ  force 
to  that  which  I  hold  by  itself  to  be  sufficiently  clear 
in  the  construction  of  this  section. 

I  am  not  alarmed  by  the  suggestion  made  by 
counsel  for  the  respondents  with  regard  to  suicide  or 
intentional  injury.  I  should  have  thought  it  would 
have  been  very  difficult  to  persuade  the  Secretary  of 
State  that  a  man  who  looked  about  for  a  machine  to 
jump  into  in  order  to  be  killed,  or  put  his  hand  into 
a  machine  in  order  to  be  injured,  could  be  said  to  be 
a  person  who  "  is  killed  or  suffers  any  bodily  injury  " 
by  reason  of  the  non- fencing  of  the  machinery.  The 
question,  however,  does  not  arise. 

Case  remitted. 

Solicitor  for  the  appellant.  Treasury  Solicitor, 

Solicitor  for  the  respondents,  B.  Welib, 


April  2. 


C.  C,  B.  \ 

(Lord  Bussell  of  Killowen,  C.J.,  f 

and  Hawkins,  Wills,  Kennedy,  ( 

and  Bidley,  JJ.)  ; 

Beg.  V,  HuMFHBEY.  (a.) 

Criminal  law — Betting — Using  place  for  betting — Arch-* 
way  forming  'private  thoroughfare — Betting  Act,  1863 
(16<fcl7  rict,e.  119),  M.  1,3. 


(a.)  Beported  by  T.  B.  Colqxthouk  Dill,  Esq., 
Barrister-at-Law. 


The  defendant  habitually  made  use  of  an  archway 
which  formed  a  thoroughfare  from  a  'public  street  to  a 
private  yard  and  dwdling-houses  for  the  purpose  of 
betting  on  horse-races  with  persons  who  resorted  to  the 
archway. 

Held,  that  the  archway  was  a  "place**  within  the 
meaning  of  the  Betting  Act,  1853,  and  that  the  defendant 
was  rightly  convicted  of  an  offence  under  that  Act. 

Powell  V,  Kempton  Park  Bacecourse  Co.,  ante,  p. 
8,  [1897]  2  Q.  B.  242,  commented  on. 

Case  stated  by  the  Becorder  of  Leeds  as  follows  : 

''John  Humphrey  was  tried  before  me  at  the 
Epiphany  quarter  sessions  for  the  city  of  Leeds  on 
the  6th  of  January,  1898,  upon  an  indictment  charg- 
ing him  (under  16  &  17  Vict.  c.  119)  with  having  on 
the  3rd,  4th,  5th,  9th,  and  24th  of  November,  1897, 
opened,  kept,  and  used  a  certain  place — to.  wit«  an 
archway  in  Princes- street  in  the  said  city — for  the 
purpose  of  betting  with  persons  resorting  thereto 
upon  certain  events  and  contingencies  of  and  relati^^g 
to  certain  horse-races. 

**  The  following  facts  were  proved  by  the  witnesses 
for  the  prosecution : 

"  (a)  That  on  each  of  the  days  named  in  t^e 
indictment  the  ^  said  John  Humphrey  had  been 
present  in  the  said  archway  for  divers  periods  bet  ween 
12.30  and  2  p.m.,  and  had  on  each  of  these  occasions 
there  made  bets  upon  horse-races,  receiving  money, 
giving  tickets,  and  making  entries  in  a  l^k  with 
several  persons  resorting  thereto  Tin  the  said 
occasions,  varying  in  number  from  thirteen  io 
forty. 

<*  (6)  That  when  the  said  bets  were  made  the  said 
John  Humphrey  was  standing  sometimes  on  one  siae 
and  sometimes  on  the  other  of  the  said  archway, 
and  that  he  had  on  the  first  of  such  occasions  also 
made  several  bets  in  Princes-street,  outside  t&e 
archway. 

'*  (c)  That  the  said  archway  was  a  private  thorough- 
fare, the  property  of  Messrs.  Gaunt  &  Hudson,  null- 
owners,  and  was  the  only  means  of  access  from 
Princes-street  into  a  yard  at  the  back  of  their  said 
mills,  containing  four  dwelling-houses,  three 
stables,  and  five  workshops,  which  were  also  their 
property. 

"  {d)  That  neither  the  said  John  Humphrey  nor 
any  other  person  had  any  right  in  the  said  archway 
at  any  time  except  for  the  purpose  of  passing  tiurough 
the  same  into  the  said  yard  and  to  the  houses,  stables, 
and  workshops  therein. 

"  (e)  That  the  said  archway  was  29ft.  9in.  long  by 
10ft.  llin.  wide  and  12ft.  high. 

**At  the  conclusion  of  the  case  for  the  prosecu- 
tion counsel  for  the  defence  submitted  that  there  was 
no  evidence  upon  which  it  could  properly  be  found 
that  the  said  John  Humphrey  had  used  for  the  pur- 
pose of  betting  any  place  akin  or  equivalent  to  a 
house,  office,  or  room,  and  that  there  was  therefore 
no  evidence  of  any  offence  within  the  meaning  of  the 
statute  aforesaid,  and  that  I  ought  to  direct  an 
acqiuttal. 

**I  declined  to  withdraw  the  case  from  the  jury, 
and  directed  them  that  the  evidence  showed  that  the 
archway  was  a  '  place '  within  the  meaning  of  the 
said  statute,  and  that  if  they  believed  that  the  said 
John  Humphrey  had  on  the  days  specified  in  the 
indictment  used  it  for  the  purpose  of  betting,  they 
ought  to  find  him  guilty. 

"  The  jury  found  the  said  John  Humphrey  guilty» 
and  I  sentenced  him  to  pay  a  fine  of  £20. 

"  On  the  application  of  counsel  for  the  defence  I 
reserved  the  following  question  of  law  for  the  con- 
sideration of  the  court — ^viz. :  Whether  I  was  ri^ht 
in  leaving  the  case  to  the  jury  and  in  so  directmg 
them  as  aforusaid." 
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High  Coubt» 


£eo.  v.  Hxtmphbxys. 


HiohCToitbs. 


Joseph  WaUon,  Q,C.  {George  Banks  with  him),  for 
the  defendant. — ^Thia  arohway  is  not  a  place  within 
the  meaning  of  the  Betting  Act,  1853;  it  is  not 
analogoufl  in  character  to  a  betting-house  or  office : 
Powell  y.  Kempton  Park  Racecourse  Co,,  ante  p.  8, 
[1897]  2  Q.  B.  242,  in  which  the  Court  of  Appeal 
disapproved  of  Hawke  ▼.  Dunn,  45  W.  B.  359,  [1897] 
1  Q.  B.  579.  Here  the  archway  was  a  thoroughfare, 
and  though  it  was  physically  capable  of  being  used 
as  a  "  plaoe  "  for  betting,  the  defendant  had  no 
ezdusive  right  to  use  or  occupy  it  as  against  other 
persons ;  it  is  therefore  outside  the  Act :  see  per  Lord 
Eaher,  M.B.,  [1897]  2  Q.  B.,  at  p.  257. 

Asquith,  Q.C,  and  Felix  Palmer  in  support  of  the 
oonyiction  were  not  called  upon  to  argue. 

LOBD  BussELL  OF  KiLLOWBN,  O.J.— The  real 
question  which  we  are  asked  to  decide  is  whether  the 
verdict  of  the  jury  is  supported  by  adequate  evidence. 
A  question  might  have  arisen  as  to  whether  the 
learned  recorder  was  right  in  directing  the  jury  that 
this  archway  was  a  place  within  the  meaning  of  the 
Act  or  whether  be  ought  not  to  have  given  the  jury 
h^  views  on  what  was  a  place  within  the  Act,  and 
then  to  have  asked  them  to  say  whether  oh  the  evi- 
dence the  arohway  was  a  place  used  by  the  defendant 
for  the  purpose  of  betting  on  the  particular  occasion. 
But  no  such  question  is  before  us  to-day. 

The  main  ..ground  upon  which  the  defendant  con- 
tends that  the  conviction  is  wrong,  is  that  it  is  con- 
trary to  the  judgments  of  the  Court  of  Appeal  in 
Powell  V.  Kempton  Park  Racecourse  Co,  I  express  no 
opinion  on  the  question  whether  that  case  is  an 
authority  which  this  court  is  bound  to  follow ;  but  it 
is  dear  that  the  opinions  expressed  by  the  judges  in 
that  case  must  be'  treated  by  us  with  deference  and 
respect.  Here,  however,  the  question  is  whether  in 
view  of  that  decision  we  ought  to  say  that  no  offence 
has  been  committed  by  the  defendant.  It  would  be 
a  matter  for  regret,  and  in  my  opinion  most  injurious 
to  the  puUio  interest  if  it  were  so ;  but  I  think  that 
that  dedsion  has  no  such  effect. 

There  the  charge  was  of  betting  on  a  racecourse,  to 
which  multitudes  were  in  the  habit  of  resorting  for 
puixxMes  of  sport.  There  was  an  endosure  on  the 
raoeoourse  to  which  people  might  go  who  desired  to 
see  the  races,  and  to  oe  m  shelter  from  the  weather. 
It  was  capable  of  containing  some  two  thousand 
people,  and  everyone  who  chose  to  pay  the  charge 
for  admission  had  access  to  it.  Some  persons,  known 
as  bookmakers,  went  there  for  the  avowed  purpose  of 
making  bets ;  others  went  there  who  were  not  book- 
makers, but  who  neverthdess  vdshed  to  make  bets  on 
certain  horses — ^to  back  their  fancy,  as  it  is  called ; 
others  again  went  there  merdvfor  the  purpose  of 
watching  the  races.  No  particular  part  of  the  endo- 
sure was  appropriated  or  spedally  used  for  the  purpose 
of  betting.  These  facts  are  very  different  from  those 
found  in  the  present  case.  I  do  not  wish  to  express 
any  unnecessary  opinion  upon  Powell  v.  Kempton 
Park  Racecourse  Co.;  but  when  one  considers  the 
number  of  endosed  racecourses  in  this  country,  that 
case  (if  it  be  good  law)  certainly  makes  it  difficult  to 
say  that  betting  on  any  part  of  such  endosed  race- 
course would  not  constitute  an  offence  within  the 
meaning  of  the  Act.  But  in  the  present  case  the  place 
in  question  is  a  gateway  open  atone  end  to  the  street, 
ana  leading  at  the  other  end  to  a  courtyard.  The 
defendant  habitually  resorted  there,  and  offered 
himsdf  to  persons  desirous  of  betting  with  him — 
holding  the  bank,  as  it  were,  asainst  idl  comers. 
Hub  is  betting  of  the  worst  possible  description,  into 
which  no  consideration  of  sport  enters  at  all.  The 
betting  takes  place  away  from  any  racecourse,  and 
without  any  palliating  circumstances.    It  was  ad- 


mitted that  structurally  this  ardiway  was  capaUs  of 
being  a  ''  place  "  withm  the  Act,  and  it  is  plun  from 
the  cases  tliat  this  is  so.  Thus  the  only  question  ii 
whether  the  defendant  used  it  for  the  pnroose  of 
betting  with  persons  resorting  thereto.  TJnqoet- 
tionably  he  did ;  he  was  there  for  no  other  purpose. 
I  am  therefore  of  opinion  that  he  has  committed  sa 
offence  against  the  Act,  and  that  the  conviction  miut 
be  affirmed. 

I  desire  to  add  that  it  seems  to  me  to  be  a  seriooi 
public  evil  that  the  ambiguity  which  surrounds  tiiii 
subject  should  exist.  It  is  impossible  to  reooodle  the 
various  decisions,  and  the  results  of  judicial  diaagrss- 
ments  and  the  consequent  ambigmty  are  most  de- 
plorable. In  my  opinion  there  is  urgent  need  lor 
legidation  on  the  subject— legislation  whidi  oogkC, 
perhaps,  to  be  preoedea  by  a  commission  of  enqoizy. 

Hawkins,  J. — I  entirdy  agree  as  to  the  decision  oi 
this  case.  It  is  in  aooorduice  with  the  oonnderod  i 
judgment  in  Hawke  ,v.  Dunn,  which  affirmed  Has  I 
opinion  expressed  by  myself  in  Reg.  v.  Preed^^  17 
Cox  433.  I  absolutely  adhere  to  the  judgments  I 
delivered  in  those  cases.  The  decision  of  the  Gonit 
of  Appeal  in  Powell  v.  Kempton  Park  Raeeeourse  Ok 
must  be  treated  with  the  greatest  deference;  but  I 
must  say  that  that  dedsion  was  given  under  very 
peculiar  circumstances,  and  that  I  do  not  wish  to  be 
imderstood  as  expressing  approval  of  it.  I  a^ret 
with  my  lord  as  to  the  pressing  necessity  for  legisla- 
tion on  the  subject. 


Wills,  J. — I  am  of  the  same  opinion.  It 
to  me  that  the  result  of  the  decision  in  Powell  v. 
Kempton  Park  Racecourse  Go,  is  that  the  test  whathsr 
an  offence  has  been  committed  depends  on  aewsl 
circumstanoes :  the  spot  in  question  must  be  capsUs 
of  being  described  as  a  "  place,"  and  it  must  be  assi 
for  the  purpose  of  betting.  In  that  broad  view  I 
agree,  and  I  think  that  in  the  present  case  we  haft 
exactly  those  drcumstaaoes.  The  arohway  is  oka^ 
within  the  description  of  a  "place"  givea  by  Lom 
Esher,  M.B.,  in  the  case  refened  to,  and  its  user  hf 
the  defendant  is  dearly  within  the  raisohief  of  the  AoL 

The  decision  in  Powdl  v.  Kempton  Park  Raeeeourse  Ok 
is  undoubtedly  entitled  to  be  treated  with  the  i^ieatsrf 
respect,  if  indeed  it  is  not  actually  binding  onus,  bit 
I  regret  the  manner  in  whidi  it  was  brooght  beion 
the  Court  of  Appeal.  It  was  brought  by 
between  the  parties  to  get  rid  of  the  < 
Hawke  v.  Dunn,  and  it  was  practically  a  oollasna 
action.  The  parties  agreed  on  a  statemont  of  bdk 
as  to  the  antiquity  of  the  kind  of  betting  invoivad  ii 
that  case  and  in  Hawke  v.  Dunn*  That  Bialfim^ 
may  be  true,  but  there  is  no  means  of  testing  iL  ft 
was  unquestionably  calculated  to  infloenoe  the  i 
struction  to  be  put  by  the  court  on  the  stacate.  and  ft 
was  unfortunatdy  accepted,  and  in  some  miessffH 
relied  upon  in  the  Court  of  AppeaL  In  so  Ik  M 
that  collusive  statement  influenced  the  deeisiaii,  tkt 
value  of  the  judgment  must  be  impaired. 

Keknedy,  J. — I  agree  that  this  conviction 
be  affirmed ;  the  facts  are  practically  undiatint 
able  from  those  in  Liddell  v.  Lo/thouse^  44  W.  IL 
349,  [1896]  1  Q.  B.  295,  a  decision  of  lindkv  sai 
Kay,  Ii.JJ.,  sitting  as  a  Divisional  Court,  vhieh 
approved  in  Powell  v.  Kempton  Park  Raeeamrae 
In  so  dedding  I  do  not  think  that  we  are 
from  the  decision  of  the  Court  of  Appeal  in  the 
case. 

BiDLEY,  J. — I  entirdy  agree  in  the  jadgoMnt  ( 
my  lord. 

Conviction  affirmed, 

Bolidtor  for  the  defendant,  H.  A,  Chad, 

Solicitor  for  the  prosecution,  W,  Ward, 
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H0V8B  OF  Lords. 


South  Afbioak  Tsbbitobixs  v.  Walukgtov. 


HOUBS  OF  LOBDB. 


3l}ou0f  of  10(110. 

^g£dt!  March  18. 

BouTH  Af&igan  Tbrritobiss  v.  Wallington.  (a.) 

Cbmpafiy  —  Debenttsres  —  Payment  by  instalments  — 
Specific  performance  of  agreement — Igreement  to  lend 
money — Damages, 

Specific  performance  of  a  contract  to  lend  money  will 
not  lie  granted,  and  this  is  equally  so  where  the  agreement 
on  (he  one  side  is  to  lend  money  for  a  term  of  years,  and 
ox  the  other  to  give  the  lender  certain  specified  security 
fir  his  loan. 

Decision  of  the  Ooiirt  of  Appeal  (45  W.  B.  467, 
[1897]  1  Q.  B.  692)  affirmed. 

Thia  was  an  appeal  by  the  plaintiff  company  from 
•  jodgment  of  the  Court  of  Appeal  (Lord  Esher, 
ILJEL,  Lopes  and  Ghitty,  L.JJ.),  45  W.  B.  467,  [1897] 
I  Q.  B.  692,  which  reversed  an  order  of  Wright,  J. 

The  facts  are  given  at  length  in  Lord  Hersohell's 
judgment. 

Sir  B,  T.  Beid,  Q.G.,  and  G.  Herbert-Smith  {H.  D. 
Woodcock  with  them),  for  the  appellants. 

Broy,  Q,C.t  and  Gore  Brovme,  for  respondent. 

Maxoh  18.— Lord  Halsbuby,  L.C.— The  forms 
which  have  been  conMved  for  ttie  business  of  joint- 
ifeock  companies,  and  which,  when  api^ed  to  their 
proper  purposes,  are  convenient,  are  nevertheless 
wmewhat  calculated  to  mislead  when  their  mere 
Isngosge  is  regarded.  The  applicant  for  debentures 
an  the  face  of  the  instrument  contracts  to  pay  some- 
Sung,  but  the  real  nature  of  the  whole  transaction  is 
m  agreement  by  the  applicant  to  lend  money  at 
Mrtain  interest,  and  the  action  in  this  case  was  in 
nth  mainly,  if  not  altogether,  directed  to  compcd 
ho  intending  lender  to  perform  his  contract  to  lend, 
rhich  undoubtedly  he  had  refused  and  neglected 
odo. 

With  respect  to  the  daim  for  specific  performance, 
^kng  and  uniform  course  of  decision  hu  prevented 
he  application  of  any  such  remedy,  and  I  do  not 
mderstand  that  any  court  or  any  member  of  any 
onrt  has  entertained  a  doubt  but  that  the  refusal  of 
be  learned  judge  below  to  grant  a  decree  for  specific 
erformanoe  was  perfectly  right.  But,  of  course,  in 
bis,  like  any  other  contract,  one  party  to  the  contract 
■s  a  ri^ht  to  complain  that  the  other  party  has 
roken  it ;  and  If  he  establishes  that  proposition  he 
entitled  to  such  damages  as  are  appropriate  to  the 
itnre  of  the  contract. 

In  this  case,  as  I  have  said,  the  contract  was  to 
Bd  money.  Beferring  to  the  question  of  damages, 
IB  amoont  of  interest  to  be  paid  for  the  loan,  and 
m  fact  that  £80  was  under  the  contract  itself  f or- 
ited  to  the  company  for  the  non-performance  of 
m  contract  in  its  entirety,  render  it  difficult  to  see 
bat  substantial  damages  could,  have  been  recovered, 
id  I  regret  that  under  the  circumstances  it  should 
(ve  boon  thought  advisable  to  appeal  to  your  lord- 
^  in  a  case  which,  upon  a  review  of  the  facts, 
m§  not  appear  in  any  view  of  it  to  have  been  worth 
aeomenae  necessarily  involved  in  snoh  an  appeaL 
mr  lordahips  were  informed  that  the  action  took 
ran  minutes  to  try,  with  the  result  that  it  has  now 
BD  to  two  courts  of  appeal,  and,  but  for  what  I 
i  abont  to  say,  mi^ht  hiave  resulted  in  a  new  trial. 
Opon  a  oaref nl  review,  however,  of  the  facts,  I  have 
me  to  the  conclusion  that  it  would  be  impossible 

k)  Beported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law« 


to  suggest  any  serious  damages  in  this  case,  and  the 
tacit  admission  of  the  parties,  by  their  decUmng  to 
consider  the  question  of  a  new  trial  upon  payment 
of  costs,  renders  it  unnecessary  for  me  to  do  more 
than  to  say  that  in  this  case  justice  has  been  done  by 
the  Court  of  Appeal  reversing  the  decision  of  the 
learned  ludge  below. 

I  think  it  right,  however,  to  add  that  if  any  serious 
right  were  involved,  or  if  it  was  reasonably  possible 
that io justice  had  been  done,  I  should  have  felt  myself 
at  libOTty  to  give  my  opinion  in  favour  of  a  new 
triaL 

I  agree  that  iu  this  case  the  parties  had  in  a  ffreat 
measure  themselves  to  blame,  bat  I  think  the  blame 
was  not  entirely  theirs,  and  where  a  miscarriage 
has  taken  place  by  errors  in  procedure,  I  think  the 
proper  remedy  is  to  make  the  party  in  default  pay 
for  nis  error  in  the  shape  of  costs,  and  not  to  deprive 
him  of  important  rights,  if  anv  such  exist.  Of 
course,  where  error  in  procedure  leads  to  altering  the 
position  of  the  other  litigant  party,  it  may  wdl  be 
that  mere  payment  of  costs  will  not  do  justice,  and 
in  such  cases  the  party  in  default  must  suffer.  But, 
speaking  generally,  a  blunder  in  procedure,  if  it  can 
be  set  right,  and  if  imi>ortant  rights  are  invi^ved, 
receives  its  most  appropriate  penalty  in  being  made 
the  subject  of  an  oraer  for  costs. 

I  think,  therefore,  in  this  case  that  the  appeal 
ought  to  be  dismissed,  and  dismissed  with  costs ;  and 
I  move  your  lordships  accordingly. 

Lord  Watson;  —  The  appellant  company,  in 
September,  1895,  invited  tenders  for  a  loan  of 
£75,000,  to  be  secured  by  the  issue  of  first  mortgage 
debentures  for  £50,  and  bearing  interest  at  6  per 
cent»  repayable  with  a  bonus  of  £5  10s.  upon  each 
debenture  on  the  30th  of  September,  1900.  The 
whole  fioating  assets  of  the  company  were  to  be  cou/- 
veyed  to  trustees  for  behoof  and  for  security  of  the 
bondholders.  Ten  per  cent,  of  his  advance  to  the 
company  was  to  be  paid  by  the  subscriber  upon 
application  for  an  allotment  and  the  balsnce  in  four 
subsequent  instalments. 

The  respondent  applied  for  an  allotment  of  sixteen 
debentures,  representing  an  advance  of  £800,  and 
with  his  application  remitted  the  sum  of  £80.  His 
offer  was  duly  accepted  and  the  remittance  retained 
by  the  company.  The  respondent  having  declined  to 
make  any  furtiier  advance,  the  present  action  was 
brought  against  him  by  the  company  for  payment  of 
a  capital  sum  which  they  claimed  (1)  as  in  specific 
performance  of  his  obligation,  (2)  as  the  balance  of 
the  price  which  he  had  undertaken  to  pay  for  the 
debentures,  and  (3)  as  damages  which  they  had  sus- 
tained by  his  breach  of  contract 

The  only  engagement  made  by  the  ren>ondent  with 
the  company  consisted  in  a  promise  to  advance  money 
to  them  in  loan;  and  it  is  settled  in  the  law  of 
Bngland  that  such  a  promise  cannot  sustain  a  suit  for 
specifio  performance.  It  is  equally  clear,  in  my 
opinion,  that  the  obligation  of  the  company  to  issue 
mortgage  bonds  against  the  loan  did  not  in  any  way 
alter  or  affect  the  character  of  the  transaction  or  give 
the  company  any  right  to  sue  as  for  the  price  of  an 
article  sold  by  them  which  they  were  ready  to  deliver. 
The  only  remedy  open  to  the  company  was  by  action 
against  the  respondent  for  any  loss  or  damage  which 
they  might  sustain  through  his  breach  of  promise. 

The  case  was  tried  before  Wright,  J.,  who  gave 
the  company  a  decree  as  for  the  price  of  the  debentures 
which  the  respondent  had  agreed  to  take  up.  I  can- 
not say  that  the  trial  was  satisfactory.  The  proceed- 
ings were  chiefly  occupied  by  a  discussion  oetween 
the  learned  judge  and  the  respondent's  counsel,  in  the 
course  of  which  the  former  indicated  the  terms  of  the 
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order  wbioh  he  meant  to  proDoimoA.  No  eyidenoe  of 
damage  was  tendered  by  the  appellant  oompany. 

An  appeal  was  taken  by  the  respondent,  upon  a 
notice  of  motion  that  the  decree  of  Wright,  J.,  shonld 
be  reversed  or  varied,  and  that  judgment  should  be 
entered  for  him  or  a  new  trial  allowed.  At  the 
hearing  of  the  appeal,  counsel  for  the  oompany  urged 
•the  first  and  second  of  the  daims  made  by  them  and 
did  not  refer  to  their  claim  of  damages.  After  the 
judgment  of  the  Appeal  Oourt  was  delivered  reversing 
the  order  appealed  from  and  entering  judgment  for 
the  respondent,  counsel,  in  the  absence  of  the  head  of 
the  court,  moved  two  Lords  Justices  to  remit  the  case 
for  trial  of  the  question  of  damages.  Their  lordships 
declined  to  entertain  the  application. 

On  the  hearing  of  this  appeal,  counsel  for  the  com- 
pany again  pressed  upon  your  lordships  the  desperate 
arguments  which  they  had  addressed  to  the  Court  of 
Appeal,  and  moved  your  lordships  to  send  back  the 
cave  in  order  that  the  company  might  have  an  oppor- 
tunity of  proving  damage.  I  do  not  doubt  that  it  is 
within  the  disorotion  of  the  House  to  grant  or  refuse 
that  motion,  but  I  am  very  clearly  of  opinion  that,  in 
the  circumstances  of  this  case,  that  discretion  ought 
not  to  be  exercised  in  favour  of  the  appellants,  and 
that  the  order  appealed  from  ought  to  be  affirmed 
with  costs. 

Lord  Hebsohbll. — This  action  was  brought  by  the 
appellant  company  to  obtain  specific  performance  by 
the  defendant  of  a  contract  to  take  certain 'knortgage 
debentures,  or  in  the  alternative  to  obtain  payment 
of  the  balance  of  the  price  of  the  debentures  or 
damages. 

The  appellant  oompany  issued  a  prospectus  offering 
to  the  public  an  issue  of  £75,000  6  per  cent.,  first 
mortgage  debentures  of  £60  each  repayable  on  the 
31st  of  Deoember,  1900.  It  was  stated  that  the 
allottees  of  this  issue  would  have  the  right  to 
exchange  them  at  par  for  an  equal  amount  of 
shaies  at  any  time  within  two  years  after  the  31st  of 
December,  1896.  The  debentures  were  to  be  payable 
— 10  per  cent,  on  application ;  15  per  cent,  on  allot- 
ment ;  25  per  cent,  two  months  after  allotment ;  25 
per  cent,  four  months  after  allotment ;  and  25  per 
cent,  six  months  after  allotment. 

The  defendant  in  September,  1895,  applied  for  the 
allotment  to  him  of  sixteen  of  the  debentures,  and 
agreed  to  take  such  debentures,  or  any  less  number 
that  might  be  allotted  to  him,  on  the  terms  of  the 
prospectus.  The  appellant  oompany  accordingly  on 
the  15th  of  October,  1895,  allotted  to  the  defendant 
sixteen  debentures  in  the  company,  and  the  defendant 
paid  the  sum  of  £80,  bcdng  the  10  per  cent,  required 
by  the  contract.  In  his  letter  of  application  the 
defendant  in  terms  agreed  to  pay  the  further  instal- 
ments due  thereon,  in  accordance  with  the  terms  of 
theprospectus. 

The  defendant  having  refused  to  make  any  further 
payments  the  present  action  was  brought  on  6th  of 
March,  1896,  when  all  the  instalments  except  the 
last,  had  become  due. 

l^e  action  oame  on  for  trial  before  Wright,  J., 

and  the  learned   judge   held   that   the   claim   for 

.specific  performance  oould  not  be  sustained,  but  gave 

{'udgment  for  the  plaintiflb  on  the  ground  tiiat  a  debt 
Lad  been  created  by  the  defendant's  promise  to  pay 
contained  in  his  letter  of  application.  Judgment 
was  accordingly  entered  for  the  plaintiff^  for  £520 
and  costs.  From  this  judgment  the  defendant 
appealed,  giving  notice  that  he  should  move  that  the 
judgment  be  reversed,  and  that  in  lien  thereof  judg- 
ment should  be  entered  for  the  defendant,  or  a  new 
trial  had.  The  Oourt  of  Appeal  reversed  the  judg- 
ment of  the  court  below,  ana  ordered  that  jud^ent 


should  be  entered  for  the  defendant  with  the  ootti  of 
the  appeal  and  the  costs  of  the  action  inooind 
subsequent  to  the  date  of  the  payment  into  court  by 
the  defendant  of  the  sum  of  5s. 

I  do  not  tJiink  it  is  open  to  any  doubt  that  a  penoo 
with  whom  a  contract  to  lend  money  has  ben 
entered  into  cannot  obtain  specific  performaofie  oi 
that  contract.  AU  the  learned  judges  who  htfe 
considered  this  case  have  been  of  that  opinion,  tod 
none  of  the  authoritiei  cited  afford  any  jn$X  snppoit 
to  the  contrary  view. 

But  for    the  fact    that    Wright,    J.,    aniTed  it 
another  condusion,  I  should  have  though  it  eqnStj 
clear  that  the  sums  of  money  constituting  the  instil- 
ments which  the  defendant  agreed  to  pay  did  not 
constitute  a  debt.     It  was  argned  that  the  defendast 
had  agreed   to  purchase  certain  debentares  of  the  | 
company,  and  that  the  moneys  sought  to  be  reoovend 
were  the  price  of  the  debentures  so  agreed  to  l»  i 
purchased.  -  I  think  this  is  a  fallacy.   The  transutioa  I 
was  not  in  its  nature  a  contract  of  purchase,  it  m 
an'  agpreement  on  the  one  side  to  lend  money  for  • 
term  of  years,*  and   on  the  other  side  to  give  tbi 
lender  the  specified  secnrity  for  his  loan.    I  am  its 
loss  to;  see  how  an  agreement  of  this  deeoriptbn  eu 
create  a  debt  from  the  lender  to  the  borrower. 

So  far  the  case  is  free  from  any  diffioolty,  hat  tbi 
alternative  claim  of  dama^  for  breach  of  the  ooe- 
tract  remains  to  be  oonsidered.  At  the  triil  as 
evidence  was  given  to  show  that  the  plaintiff<  hn^ 
in  fact,  sustained  any  damage  by  the  bretob  of 
contract,  and  that  the  59.  paid  into  oourt  over  ssi 
above  the  £80  paid  on  application  was  not  saffidfll 
to  compensate  the  plaintiffs  for  any  damage  they  hil 
sustained.  By  the  terms  of  the  prospeotus  the  iufafli 
to  pay  the  subsequent  instalments  rendered  the  £81 
payable  on  application  liable  to  forfeiture.  ^"^ 
J.,  in  the  course  of  a  discussion  initiated  by  the  leiaa 
judge  during  the  opening  address  of  tlie  pkintilf 
counsel,  said:  "In  order  that  an  end  mayhensil 
of  the  matter,  if  I  am  wrong  on  one  point  and  ^(ft 
on  the  other,  can  you  suggest  that  the  damages,  if  I 
is  damages,  should  be  less  than  the  amount  wbkbhl 
agreed  to  pay  f  **  In  answer  to  this  the  lesnil 
counsel  for  the  defendant  pointed  out  thai 
the  plaintiflb  were  deprived  of  the  use  of  the  mei 
for  four  years,  they  would  have  had,  aooord&ig 
the  prospectus,  to  pay  about  8  per  oenU  for  its  M 
and  that  they  had  got  the  £80  deposit.  The  Uumi 
counsel  for  the  plaintiffs  made  no  oboervatioa  i 
this,  and  the  learned  judge  then  gave  judgment  ^ 

I  think  that  in  strictness  the  oounael  of  thepUU 
tiffs  should  have  called  attention  to  the  fact  th^ ' 
was  prepared  to  tender  evidence  in  proof  of 
damage  sustained  by  the  plaintiffs,  if  he  wished 
reserve  the  benefit  of  it  supposing  the  learned  jH 
were    wrong    in   his    view  as   to    the  measar 
damages.      I   can   quite   understand   that  he 
embarrassed  by  the  oourse  tsJcen  by   the 
judge  in  bringing  the  trial  at  so  early  a  stsgs 
summary  condusion.    I  think  it  is  to  be  r^ 
that,  no  doubt  with  a  view  to  save  the  puUie 
the  learned  judffe  interposed  at  so  early  a 
and  did  not  let  uke  trial .  take  its  natural  coons, 
the  same  time,  where  a  learned  judge  has  int 
as  Wright,  J.,  did,  a  desire  that  an  end 
made  of  the  matted,  in  case  he  should  be 
tiiink  the    proper   course   is,  if   oonnsel 
evidence  which  in  that  view  mi^t  be 
mention  the  matter  to  the  jud^     Nevertheless 
the  learned  counsel  for  the  plaintifft  had,  in  the 
of  Appeal,  called  the  attention  of  that  oonrtto' 
&ot  that,  supposing  the  learned  judge  in  Ihs 
below  to  be  vrrong,  the  amount  of  damages  to 
the;^  were  ^title4  ba4  h^m  IbH  undttBrnsA 
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think,  oonsidering  the  course  which  the  case  took  at 
the  trial,  the  Ooort  of  Appeal  might  quite  properly 
have  granted  a  new  trial  if  they  thought  a  sub- 
stantial point  had  been  left  untried.  Their  attention, 
however,  it  is  admitted,  was  never  called  to  the  fact 
that  the  plaintiffs  were  prepared  to  offer  evidence  as 
to  the  amount  of  damage  sustained,  and  it  was  not 
urged  on  their  behalf  that  if  the  judgment  in  their 
favour  was  not  allowed  to  stand,  judgment  should 
not  be  entered  for  the  defendant,  but  only  a  new 
tiial  be  ordered.  It  was  indeed  stated  at  the  bar 
that  the  learned  counsel  for  the  plaintiffs  had 
exjpressly  abandoned  any  such  point,  but  I  do  not 
inidat  on  this.  On  the  materials  before  them  I  do 
not  see  how  the  Court  of  Appeal  could  have  given 
any  other  judgment  than  the  one  they  gave.  How 
oould  they  order  a  new  trial  when  it  was  not  brought 
to  their  notice  that  there  was  anything  to  try,  or 
that  there  was  any  further  evidence  forthcoming  ? 

After  judgment  had  been  delivered,  the  learned 
counsel  for  t£e  plaintiffis  for  the  first  time  asked  that 
the  order  should  be  for  a  new  trial,  and  stated  that 
they  wished  to  give  evidence  as  to  damages.  I  do 
not  doubt  that  the  court  might  even  then,  on  such 
tanxB,  if  any,  as  they  thought  fit,  have  made  an  order 
for  a  new  txial  instead  of  entering  judgment  for  Hie 
defendants  But  in  my  opinion  a  party  is  not 
entitled  to  wait  until  judgment  has  been  delivered 
against  him,  and  then  for  the  first  time  raise  such  a 
point. 

If  he  has  obtained  judgment  in  the  court  below, 
and  the  opposite  party  moves  to  substitute  a  judg- 
ment in  his  favour,  the  respondent,  if  he  intends  to 
maintain  that  even  though  he  cannot  maintain  his 
judgment,  the  other  party  is  at  most  entitled  to 
something  less  than  a  judgment  in  his  favour,  ought, 
I  think,  to  make  the  point  in  the  course  of  his 
argument.  I  cannot  see  that  his  contention  that  the 
court  below  rightly  decided  would  be  in  the  slighest 
degree  weakened  by  his  contending,  as  an  alterna- 
tive, that  the  appellant  was  entitled  at  the  most  to 
something  less  than  the  full  relief  he  daimed. 

I  have  thought  it  right  to  say  so  much  because  I 
am  unwilling  to  afford  any  coimteuance  to  the  view 
that  a  party  is  entitled  to  wait  until  judgment  has 
been  ddivered  before  presenting  such  a  contention. 
It  would  tend  to  lax  procedare,  and  frequently  to 
great  inconvenience. 

For  the  reasons  I  have  expressed  I  do  not  think 
tiiie  plaintiffiB  are  entitled,  as  of  right,  to  demand  that 
your  lordships  should  vary  the  order  of  the  court 
below,  and  grant  a  new  trial.  At  the  same  time,  I 
do  not  doubt  the  power  of  this  House  to  make  such 
aa  order  on  suitable  terms,  where,  in  its  opinion,  the 
ends  of  justioe  so  require.  The  learned  counsel  who 
appeared  for  the  plaintiffs  at  the  bar,  stated,  in 
answer  to  a  question  put  to  them,  that  they  did  not 
desire  a  new  trial  if  it  were  to  be  granted  only  on 
payment  of  oosts.  I  do  not  feel  it  necessary  there- 
lore  to  inquire  whether  the  course  which  the  case 
took  at  the  trial  would  have  rendered  this  a  proper 
order  in  the  present  case. 

It  may  be  well  that  I  should  add  that  I  do  not 
believe  the  plaintiffiB  suffer  any  prejudice  by  not 
obtaining  a  new  trial.  In  view  of  the  nature  of  the 
eontraot  broken,  and  the  measure  of  damages  appli- 
cable to  it,  I  am  satisfied  that  they  could  not  have 
establiahed  a  right  to  anything  beyond  what  they 
have  already  received. 

Lord  MAOzrAOHTEir,  after  stating  the  facts:  The 
■ppeUants  claimed  l^  their  writ  (1^  specific  perform- 
^'^OBf  {2)  payment  of  the  remaining  instalments 
dflMribea  in  the  writ  as  "  the  price  of  the  debentures," 
<v  (3)  diimages.     The  first  two  olmu  h^ve  been 


rejected  by  the  Court  of  Appeal.  The  third  has  not 
been  considered  as  yet. 

•  It  is  quite  plain  that  the  contract  made  by  the 
offer  of  these  debentures,  and  the  acceptance  of  that 
offer,  is  nothing  more  or  less  than  a  contract  to  borrow 
and  a  contract  to  lend  so  much  money  payable  by 
instalments.  The  essential  character  of  the  trans- 
action is  not  altered  either  by  the  circumstance  that 
the  creditor  in  a  certain  event  is  to  have  the  option 
of  exchanging  his  position  for  that  of  a  shareholder 
or  by  the  complicated  nature  of  the  arrangements 
made  for  the  lender's  security. 

That  specific  performance  of  a  contract  to  lend 
money  cannot  be  enforced  is  well  established,  and  is 
obviously  so  wholesome  a  rule,  that  it  would  be  idle 
to  say  a  word  about  ib. 

As  regards  the  second  head  of  claim  it  is  enough  to 
observe  that  there  is  no  contract  at  all  to  pay 
except  as  incidental  to  the  contract  of  loan.  The  term 
**  price  "  applied  to  such  a  transaction  as  this  is  quite 
out  of  place.  To  order  payment,  as  a  debt  or  by 
way  of  damages  or  otherwise  of  an  amount  equ<>l  to 
the  sum  of  uie  remaining  instalments,  is  to  enforce 
the  agreement  against  one  of  the  parties  to  the  con- 
tract and  to  set  me  other  free — free  from  any  obligation 
to  pay  interest,  and  free,  too,  from  any  obligation  to 
repay  the  principal.  That  would  be  a  very  one-sided 
sort  of  speofic  performance,  contrary  to  all  precedent, 
and  in  the  result  plainly  unfair. 

So  far  there  is  no  difficulty  and  there  can  be  no 
room  for  doubt.  But  the  learned  counsel  for  the 
appellants  raised  a  point  in  connection  with  the  third 
head  of  claim  which  requires  rather  more  considera- 
tion. That  claim,  as  they  said,  and  said  truly,  had 
not  been  dealt  with  at  all.  It  was  not  disputed  that 
the  contract  has  been  broken.  There  was  therefore, 
primd  facie^  a  case  for  damages.  That  there  were 
no  materials  before  the  court  for  assessing  the  amount 
of  compensation  was  not,  they  said,  wholly  their^ 
fault,  and  so  they  asked  this  House,  under  the  cir- 
cumstances, to  allow  a  new  trial  on  that  one  point. 

If  I  thought  there  had  been  any  miscarriage  of 
justice — if  I  thought  that,  owing  to  some  accident  or 
to  anything  but  the  neglect  or  the  prudence  of  the 
appellants  themsdves,  they  had  been  shut  out  from 
the  trial  of  a  question  which  they  seriously  desired  to 
try,  I  should  for  my  part  have  thought  that  the 
indulgence  ought  to  be  granted  assuming  that  it 
could  be  gp:anted  on  terms  not  unfair  to  the  other 
side.  But  I  think  there  is  no  substance  in  this  claim ; 
and  I  much  doubt  whether  the  appellants  ever  really 
meant  to  put  it  forward,  except  as  a  sort  of  cover  in 
case  of  disaster,  or  as  a  justification  or  excuse  for 
embarking  on  litigation  of  an  experimental  character. 

Thinking,  as  I  do,  that  there  is  nothing  substantial 
in  the  claim  for  damages,  and  that  the  appellants,  if 
they  keep  the  deposit,  will  be  more  than  compensated 
for  any  loss  which  they  could  possibly  prove,  and 
thinking  too,  that  this  claim  for  damages  may  have 
been  advisedly  not  pressed  before  the  Court  of 
Appeal,  and  seeing  that  it  was  not  put  forward  until* 
alter  judgment  was  given,  I  am  of  opinion  that  the 
application  for  a  new  trial  ought  to  be  rejected.  To 
admit  such  a  claim  would,  I  think,  be  a  very 
dangerous  precedent. 

I  think  the  appeal  should  be  dismissed  altogether, 
and  with  costs. 

Lord  Morris,  after  stating  the  facts,  continued: 
I  cannot  add  anything  to  the  reasons  «ven  in  the 
judgments  in  the  Appeal  Court  and  by  your' 
lordships  as  to  why  the  company  cannot  recover 
either  by  way  of  specific  pe^ormance  or  by  the' 
'ment  of  the  Imlance  of  the  price  of  the 
itures.    I  am  equally  dear  that  the  company 
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was  entitled  to  recover  on  the  third  head  of  claim  for 
damages  to  such  amount  as  they  gave  evidence  in 
support  of.  The  defendant  had  clearly  broken  his 
contract  contained  in  his  letter  of  application,  and 
necessarily  was  bound  to  indemnify  the  company  in 
respect  of  such  damage.  The  reid  question  between 
the  parties  was  never  tried,  because  the  learned  judge 
at  the  trial  summarily  ruled  that  the  company  was 
entitled  to  recover  £520,  the  balance  of  the  price  of 
the  debentures,  and  gave  judgment  accordingly. 
What  damage,  if  any,  the  company  really  sustained 
has  never  been  investigated. 

The  respondent  by  his  notice  of  appeal  sought 
either  that  judgment  should  be  entered  for  him  or 
for  a  new  trial.  In  the  judgments  of  the  Lords 
Justices  in  the  Court  of  Appeal  there  is  no  trace  of 
any  argument  having  been  urged  as  to  a  right  to 
reooTer  some  damaf^es ;  but  after  judgment  had  been 
pronounced,  counsel  for  the  company  applied  to  the 
tSourt  of  Appeal  that  the  order  should  be  for  a  new 
trial  as  the  plaintiff  had  witnesses  at  the  trial  to  prove 
damages.  In  my  opinion  that  should  have  been  the 
order  made,  but  on  the  terms  of  the  plaintiff  payine 
the  costs  of  the  first  trial,  as  the  plaintiff  had 
accepted  the  ruling  of  the  learned  judge  on  the 
second  ground  of  action  for  the  price  of  the  deben- 
tures, leaving  the  third  claim  for  damages  untried ; 
and,  in  my  opinion,  that  is  the  order  your  lordships 
should  now  make,  but  that  the  plaintiff's  counsel 
stated  they  could  not  take  an  order  for  a  new  trial 
on  the  terms  of  paying  such  costs. 

I  therefore  concur  in  the  judgment  that  the  appeal 
should  be  dismissed  with  costs. 

Order  appealed  from  affirmed^  and  appeal  dismieeed 
vnth  costs. 

Solicitors  for  the  appellants,  Francis  VouUs  A  Go, 

Solicitors  for  the  respondents,  Banger^  Burton,  <fe 
Frost. 


ffioutt  Of  Appeal. 


a  B.  Div.  ) 
nith,  Chitty,  > 
lins,  L.JJ.]    ) 


Prom  Q.  B.  Div. 
(A.  L.  Smith, 
and  Collins, 


May  7. 


Marks  v,  Frogley  Ain>  Others,  (a.)  . 

Army — Volunteer — '* Persons  subject  to  miliiary  law** 
— ** Being  trained  or  eooereised  with"  regular  forces 
— Breaking  up  of  camp  —  Subsequent  detention — 
"  Military  custody  ''—Army  Act,  1881  (44  A  45  Vict, 
c.  58),  ss,  43,  45,  158,  176,  sub-sedion  8  (a). 

The  plaintiff,  a  member  of  a  volunteer  corps,  was, 
with  other  members  of  the  corps,  in  military  training 
with  a  portion  of  the  regular  forces  at  a  camp  under  a 
War  Office  order,  which  provided  for  the  formation  of 
a  volunteer  brigade  at  the  camp  from  the  1st  to  the  ^th 
of  August,  Upon  the  morning  of  the  8th  of  August, 
while  tJie  corps  was  still  in  camp,  the  plaintiff  was,  by 
order  of  the  adjutant,  placed  under  arrest  on  a  charge  of 
larceny  in  the  camp,  and  taken  to  therailtvay  station,  where 
a  special  military  train  was  waiting  to  convey  the  corps  to 
their  home  destination,  and  he  was  thengiven  into  the  custody 
of  the  defendants,  three  members  of  the  volunteer  corps, 
who,  acting  under  orders,  upon  the  arrival  of  the  train 
at  the  home  deatiiuUion,  took  the  plaintiff  to  the  police- 
station  and  handed  him  over  to  the  police.  The  defend- 
ants were  then  formally  dismissed.    The  plaintiff  was 

(a.)  Beported  by  W.  F.  Barbt,  Esq.,  Barrister- 
at-Lawt 


subsequently  tried  at  quarter  sessions  and  aoqaitUd,  h 
an  action  against  the  defendants  for  assaM  ami  fjim 
imprisonment. 

Held,  that  the  training  or  exercise  of  the  volunUercorft 
with  the  regular  forces^  within  section  176,  suh-sedkn  8 
(a),  of  the  Army  Act,  1881,  did  not  cease,  as  regardiik 
plaintiff  atid  the  three  defendants,  untU  (%  vm 
dismissed  after  the  plaintiff  had  been  handed  over  to  tk 
police,  and  that  until  that  time  they  were  subjtd  t» 
military  law ;  and  that,  therefore,  the  defendanU  vsm 
not  lidble  to  the  action. 

Held,  also,  that  the  defendants  could  justify  taJatf 
and  keeping  the  plaintiff  in  military  custody  wnkr 
section  158  of  the  Army  Act,  1881,  a«  tluit  seetioa  appUd 
to  an  offence  alleged  to  have  been  committed  by  a  pent^  I 
subject  tf)  military  law,  | 

Held^  further,  that,  under  section  43  of  the  Armf  | 
Act,  1881,  the  plaintiffs  only  mode  of  redress  «m  if 
complaint  to  his  superior  officer  as  therein  prooidMt  aA 
that  no  action  would  lie. 

Application  for  judgment  or  a  ne^r  trial  in  ii 
action  tried  before  Kennedy,  J.,  and  a  8peci«l  jurf. 
The  learned  judge  upon  further  consideration  g«if 
judgment  for  the  plaintiff  as  against  three  of  tki 
defendants :  reported  ante,  p.  249,  [1898]  1  Q.  B.  391 

The  facts  and  arguments  are  fully  stated  m  tk 
judgment  of  A.  L.  Smith,  L.  J. 

J.  Lawson  Walton,  Q,C,,  and  E.  D.  Jfair,forik 
defendants. 

A,  J,  TasseU,  for  the  plaintiff. 

Our,  adv.  iwflL 

May  7.— A.  L.  Smith,  L.J.,  read  the  foDovi^ 

t'udgment :  This  is  an  action  for  false  imprisoiuM 
wrought  by  the  plaintiff,  who  was  a  private  is  4 
Bedfordshire  Begiment  of  Volunteers,  against  tki 
of  his  ooiurades  in  the  same  regiment  (a  lance-oocpM 
and  two  priyates),  and  also  against  a  p<^oe  si 
tendent  of  the  Herts  County  Constabulary, 
superintendent  has  succeeded  in  the  action,  for 
showed  to  the  satisfaction  of  the  jury  thst 
had  reasonable  cause  for  suspeotiiig^  that  a  fc* 
had  been  committed  by  the  plaintiff;  but  si 
other  three  defendants  were  unable  to  show  tkit 
felony  had  in  fact  been  committed — ^ffor  the  plui'^ 
had  been  acquitted  at  quarter  seeskms — it  was heUl 
the  learned  judge  who  tried  this  case  that^  as  tiie  thi 
defendants  were  mere  civilians  when  they  did  wkifci 
complained  of,  they  were  consequently  nndefanli 
and  they  have  had  damages  assessed  against  tf 
the  jury  to  the  amount  of  £300.  The  three 
dants,  with  the  aid  of  the  War  Oflioe,  appeal, 
the  questions  are  whether  they  have  a  g(wd  dd 
to  this  action  upon  the  ground  that  they  wm 
civilians  but  were  soldiers  under  military  law  i 
they  did  the  act  which  is  charged  against  them,  i 
if  not,  whether  the  damages  are  so  excessive  M^ 
new  trial  should  be  ordered  as  regards  them.  II 
material  facts  are  these :  Upon  Saturday,  the  8ik< 
August,  1896,  the  plaintiff  and  the  three  d  '  * 
were  quartered  with  their  regiment,  the  2ad  _ 
shire  Volunteers,  in  camp  at  ShomcUffe,  trainiag 
exercising  there  with  a  portion  of  her  Miijsl 
regular  forces.  The  volunteer  regiment  had  gooe  i 
camp  on  the  previous  Saturday  under  an  order  of 
War  Office  dated  the  22od  of  April,  1896. «'  for  thai 
mation  of  the  Home  Counties  Volaateer  Bngsis 
Shomdiffe,  August  1  to  August  8,  1896."  fit^ 
be  noticed  that  by  the  order  this  oaoatp,  as  it  htf  I 
called,  began  on  Saturday,  the  Ist,  and  ended 
Saturday,  the  8th  of  August,  1896.  Upon  the  ai 
ing  of  Saturday,  the  8th  of  August.  1896,  * 
regiment  was  still  in  camp,  the  plahitiff  wai 
by  some  of  his  pomrades  of  hi^nni^  stolsn 
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artiolea  belonging  to  them.  Captain  Foote,  of  the 
Boyal  TnniakillingB,  who  was  adjutant  of  the  regiment 
and  in  charge  of  the  Yolnnteer  battalion,  was  called 
up  to  the  tent  where  the  felony  was  supposed  to  have 
been  committed,  and,  having  investiffated  the  matter, 
ordered  the  plaintiff  under  arrest  and  into  the  custody 
of  one  of  the  Yolunteers  present,  to  be  taken  to  l^e 
Shomdiffe  Bail  way  Station  with  the  baggage  guard 
of  the  regiment;  and  he  ordered  that  Sie  plaintiff 
should  be  taken  under  escort  and  arrest  in  the  special 
military  train  which  on  that  day  was  about  to  take 
the  regiment  to  Boxmoor  Station;  and  he  also 
ordered  that  upon  arrival  there  the  plaintiff  should  be 
taken  under  arrest  and  handed  over  to  the  police 
authority  at  Hemel  Hempstead,  which  is  about  two 
miles  from  the  Boxmoor  Station  and  is  the  plaintiff's 
home.  Under  the  order  of  Captain  Foote  the  plain- 
tiff was  placed  under  arrest  and  into  the  custody  of 
one  of  the  volunteers  of  the  regiment,  and  was  so 
taken  to  the  Shomdiffe  Station  with  the  baggage 
guard  of  the  regiment,  the  plaintiff  as  well  as  the 
volunteer  who  had  him  under  arrest  being  in  imiform 
and  under  arms.  Shortly  after  tiie  plaintiff  reached 
the  Shomdiffe  station  the  regiment  under  arms  and 
under  command  arrived  there  with  the  three  defen- 
dants in  the  ranks.  They  were  then  told  off  and 
oidered  by  their  B^>erior  officer,  pursuant  to  the 
order  of  Captain  Foote,  to  escort  the  plaintiff 
under  arrest  in  the  special  military  train  aoout  to 
start  for  Boxmoor,  and  upon  arrival  there  to 
take  him  under  arrest  to  Hemel  Hempstead 
and  hand  him  over  to  the  police  authorities  there. 
This  order  the  three  defendantd  obeyed,  both  they 
and  the  plaintiff  being  all  the  time  in  uniform  and 
under  arms.  The  regiment,  which  had  formed  up  in 
marching  order  in  camp  at  Shomcb'ffe,  was  not  dis- 
missed until  after  its  arrival  at  the  Boxmoor  Station, 
and  the  three  defendants  were  not  dismissed  until  the 
orders  of  Captain  Foote  had  been  carried  out  and  the 
plaintiff  handed  over  to  the  police  authority  at  Hemd 
Hempstead,  to  which  place  they  had  marched  the 
plaintiff  from  Boxmoor  Station  in  uniform  and  under 
arms  by  a  side  road  from  the  station. 

The  learned  judge,  against  whose  judgment,  as  also 
against  the  verdict  of  the  jury  as  to  damages,  the 
three  defendants  appeal,  has  entered  judgment  for 
the  plaintiff  for  £300,  having  first  amended  the  state- 
ment of  daim,  which  claimed  £200,  by  altering  the 
daim  into  one  for  £300,  the  result  bdng  that  these 
three  defendants,  who  are  working-men  and  of  the 
same  rank  of  life  as  the  plaintiff  (he  being  a  working 
tailor  and  the  others  journeyman  painters  and  a 
carpenter),  have  been  mulcted  in  the  sum  of  £300  for 
simply  obeying  the  orders  of  their  superior  officer. 
If  fhey  had  disobeyed  those  orders  they  would,  I 
apprehend,  have  'foimd  themsdvej  in  a  perilous 
position  by  reason  of  section  21  of  the  Volunteer  Act, 
1863,  and  of  section  20  of  the  Army  Act,  1881. 

I  now  proceed  to  inquire  whether  the  law  is  such 
as  to  sanction  a  judgment  for  false  imprisonment  at 
all,  no  matter  for  what  damages,  against  the  three 
defendants  in  the  above  circumstances.  There  can  be 
no  possible  doubt  that  upon  the  morning  of  the  8th  of 
August,  1896,  Captain  Foote,  in  the  camp  at  Shom- 
diffe, gave  a  lawful  order  concerning  *'a  soldier" 
CTnged  in  military  service  for  a  military  offence.  The 
offence  for  which  the  plaintiff  was  placed  imder  arrest 
was  cognizable  by  either  military  or  dvil  authority.  That 
the  plaintiff  when  the  order  was  given  was  a  soldier 
subject  to  military  law  is  beyond  dispute.  Section 
176  of  the  Army  Act,  1881,  and  article  374  of  the 
fiegulations  for  the  Volunteer  Forces  are  condusive 
as  to  this.  But  it  is  argued  for  the  plaintiff  that, 
ahhough  this  might  be  so,  the  order  to  the  three 
defendants  given  at  the  Shomdiffe  Station  by  their 


superior  officer  pursuant  to  the  order  of  Captain  Foote 
to  escort  the  plaintiff  under  arrest  with  his  regiment 
from  Shomdiffe  Station  to  Hemd  Hempstead  was 
ille«^al,  because  the  plaintiff  and  the  three  defendants 
had  then  ceased  to  be  subject  to  military  law  and 
had  become  dvilians,  which,  it  is  said,  they  became 
immediately  they  left  the  camp,  and  that,  therefore, 
the  three  defendants  could  onlyj  ustify  the  imprisoning 
— that  is,  escorting  the  plaintiff  under  arrest  pursuant 
to  orders  from  ShorncHffe  Station  to  Hemel  Hemp- 
stead—by  proving  that  a  fdony  had  in  fact  been 
committed,  and  that  they  had  reasonable  cause  for 
suspecting  that  the  plaintiff  had  been  guilty  of  it, 
and  this  fact  the  three  defendants  had  failed  to 
establish.  Now,  first  of  all,  did  these  four  men— 
that  is,  the  plaintiff  and  the  three  defendants— become 
dvUians  dther  when  they  left  the  camp  in  the  circum- 
stances in  which  they  left  it  or  when  they  left  the 
Shomdiffe  Station  with  the  r^ffiment,  all  being  in 
uniform  under  arms,  and  under  command  in  the 
military  train?  It  has  been  hdd  by  the  leamed 
judge  that  upon  the  true  construction  of  the  statutes 
they  became  dvilians  when  they  left  the  Shomdiffe 
camp,  and  it  is  argued  that,  as  Captain  Foote  had 
only  a  jurisdiction  Hmited  to  such  time  as  militarv  law 
existed,  the  three  defendants  cannot  justify  under  an 
order  which,  though  good  so  far  as  the  primary  arrest 
was  concerned,  was  bad  so  far  as  it  ordered  the 
keeping  of  the  plaintiff  under  arrest,  for,  as  to  this, 
it  was  in  excess  of  jurisdiction.  In  my  opinion  the 
War  Office  order  of  the  22nd  of  April,  1896,  above 
referred  to,  covered  and  included  the  whole  of  Sd^tur- 
day,  the  8  th  of  August,  1896.  It  was  argued  that  it  did 
not.  Inasmuch  as  it  must  be  conceded  that  the  order 
covered  some  part  of  the  day,  What  part  of  it  did  it 
cover  if  it  did  not  cover  the  whole  day  P  No  answer 
was  given  to  this.  In  my  opinion  the  order  covered 
and  included  the  whole  of  Saturday,  the  8th  of  August, 
in  the  same  way  as  it  covered  the  whole  of  Saturday, 
the  1st  of  August,  1896.  So  soon  as  the  Bedfordshire 
volunteers  fell  in  under  arms  and  under  command 
on  that  day  as  a  regiment  to  proceed  to  the 
camp  at  Shomdiffe  to  tuce  part  in  military  training 
there  with  regulars,  in  my  opinion  from  that  time 
they  became  subject  to  military  law,  and  remained  so 
subject  until  they  were  dismissed  upon  Saturday,  the 
8th  of  August,  1896.  I  can  find  in  the  War  Office 
order  no  motion  or  part  of  a  day  as  distinct  from  the 
whole  day  as  being  only  covered  by  the  order,  but, 
on  the  contrary,  I  find  that,  by  section  573  of  the 
Begulations  for  the  Volunteer  Force,  an  additional 
allowance  of  4s.  per  day  is  granted  to  a  volunteer 
private  to  cover  time  occupied  in  joining  and  quitting 
camp,  which  points  to  the  day  being  entire.  If  the 
Bedfordshire  regiment  of  volunteers  had  remained  in 
camp  at  Shomdiffe  the  whole  of  the  8th,  during  the 
whole  of  that  day  it  would  have  formed  part  of  the 
Home  Counties  Volunteer  Brigade  at  training  and 
exercise  with  regulars,  even  though  during  that  day 
the  regular  forces  might  have  been  leaving  the  camp, 
and  the  camp  itself  was  being  dismantied.  If  all  the 
regulars  had  left  the  camp  on  the  morning  of  the  8th, 
leaving  the  Bedfordshire  Regiment  still  in  camp,  can 
it  be  said  that  the  regiment  did  not  continue  under 
military  law  whilst  it  remained  in  camp  F  I  heard  no 
suggestion  in  argument  tiiat  the  regiment  became  a 
regiment  of  dvilians  whilst  in  camp;  then  what 
becomes  of  the  argument  of  the  learned  counsd  for 
the  plaintiff  that  the  regiment  became  a  regiment  of 
civilians,  though  under  arms  and  under  command, 
the  moment  it  became  a  unit  by  itself.  If  the  regi- 
ment had  been  dismissed  in  camp  and  each  volunteer 
had  had  to  find  his  own  way  to  his  home  as  best  he 
cotdd,  this  would  have  been  another  matter,  but  is 
I  not  tilie  present  case.    By  section  176,  sab-ieotion 
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8  (a)i  of  the  Army  Act,  1881,  it  is  enacted  that  '*  per- 
sons subject  to  military  law  as  soldiers  "  are  '*  all  non- 
commissioned officers  and  men  belonging  to  the 
volunteer  forces  of  the  United  Kingdom  when  they 
are  being  trained  or  exercised  with  any  portion  of  the 
regular  forces,"  and  by  article  374  of  the  Begula- 
tions  for  the  Volunteer  Force  it  is  provided  that 
*'  Tolimteers  become  subject  to  military  law  when 
they  join  a  camp  with  regular  forces  or  are  as- 
sembled for  training  or  exercise  with  any  portion 
of  the  regular  forces."  The  question  arises,  When 
did  this  volunteer  regiment  begin  to  and  cease 
to  be  trained  or  exer^sed  with  a  portion  of  the 
regular  forces  ?  In  my  judgment  each  member  of 
this  regiment  became  subject  to  military  law  when 
he  fell  in  and  formed  up  at  Boxmoor  with  his 
comrades  as  a  regiment  under  arms  and  under 
command  upon  Saturday,  the  1st  of  August,  1896,  in 
order  to  train  and  exercise  with  regiHar  forces  at 
Shomcliffe,  and  that  the  subjection  did  not  cease  so 
long  as  it  continued  to  be  a  regiment  under  arms  and 
under  command — that  is,  until  it,  and  its  component 
parts  were  dismissed  from  being  any  longer  under 
arms  upon  the  8th  of  August.  In  my  judgment  the 
training  or  exercise  of  a  regiment  under  arms  and 
command  to  carry  out  efficiently  what  is  called 
"entraining"  and  '* detraining"  is  a  military 
exercise,  and  constitutes  part  and  parcel  of  the 
forming  as  well  as  the  unforming  of  a  camp,  and  is 
as  much  a  military  training  or  exercise  as  the 
formation  of  a  regiment  into  square  or  of  a  company 
in  fours,  or  the  bringing  about  of  any  other  military 
manoeuvre.  I  cannot  agree  with  the  learned  judge 
that  the  plaintiff  and  the  three  defendants  became 
mere  civilians  upon  leaving  Shomcliffe  Station  as  a 
regiment  under  arms  in  the  special  military  train, 
but  I  should  add  that  it  does  not  appear  that  the  War 
Office  order  of  the  22nd  of  April,  1896,  was  called  to 
his  attention  as  it  has  been  to  our*s  in  this  court. 

But  there  is  another  section  of  the  Army  Act, 
1881,  Vhich,  in  my  judgment,  is  fatal  to  the  plaintiff's 
case.  It  is  section  158.  By  it  it  is  enacted  in  sub- 
section 1  that  **  where  an  offence  under  this  Act  has 
been  committed  by  any  person  while  subject  to 
military  law  such  person  may  be  taken  into  and  kept 
in  military  custody  and  tried  and  punished  for  such 
offeuoe,  although  he  or  the  corps  or  battalion  to 
which  he  belongs  has  ceased  to  be  subject  to  military 
law,  in  like  manner  as  he  might  have  been  taken 
into  and  kept  in  military  custody,  tried,  or  punished 
if  he  or  such  corps  or  battalion  had  continued  so 
subject"  This  section,  to  my  mind,  obviously  means 
where  an  offence  is  alleged  to  have  been  committed, 
and  indeed  the  learned  counsel  for  the  plaintiff  had 
to  admit  that  it  would  be  absurd  to  construe  the 
section  in  any  other  way,  for  otherwise  the  juris- 
diction under  it  to  try  could  only  arise  if,  after  trial, 
the  prisoner  be  convicted,  which,  with  all  respect  to 
the  draftsman  of  the  section,  is  ridiculous.  It  is  clear 
that  the  plaintiff  whilst  subject  to  military  law  was 
taken  into  and  placed  in  custody  for  an  offence  under 
^e  Act. 

But  it  is  said  that  this  only  applies  to  and  justifies 
the  keeping  in  military  custody,  and  not  the  keeping 
in  civilian  custody,  which  the  defendants  are  charged 
with  having  done  in  the  present  case  after  leaving 
Shomcliffe  Station.  I  have  already  said  what  I  have 
to  say  about  the  continuance  of  military  law  in  this 
case.  But  it  is  argued  that  military  custody  means 
the  custody  of  a  regular  soldier  only,  which  custody 
is  defined  by  section  45,  sub-section  2,  of  the  Army 
Act,  1881,  thus :  **  Military  custody  means,  accord- 
injp;  to  the  usages  of  the  service,  the  putting  the 
offender  under  arrest  or  the  putting  him  into  con- 
finement " ;    and   by    article    29    of  the    Queen's 


Begulations,  **  military  custody  in  the  esse  of  a 
private  soldier  means  confinement  nndsr  chugi 
of  a  guard,  picket,  patrol,  or  sentry,  or  of  t 
provost  marshal  "  ;  and  it  U  said  that  mO^iij 
custody  therefore  means  the  custody  by  i 
regular  soldier.  In  considering  what  is  na&bBj 
custody  when  dealing  with  a  volunteer,  section  21  ci 
the  Volunteer  Act  must  be  looked  to  as  well  ai  the 
Army  Act,  1881.  This  section,  in  addition  to  em- 
powering the  commanding  officer  of  a  volimtes 
corps  to  discharge  from  the  corps  any  volaateer  fur 
disobedience  of  orders  while  doing  any  military  datf 
with  his  corps,  enacts  that  '*if  any  volunteer  vkik 
under  arms  or  on  march  or  duty  with  the  ocnpi 
.  .  .  or  while  wearing  the  clothing  or  acGoatn> 
ments  of  such  corps  .  •  •  and  going  to  or  retain- 
ing from  any  place  of  exercise  or  assembly  of  todk 
corps  .  .  .  disobeys  any  lawful  order  of  an; 
officer  .  •  .  *  or  is  guilty  of  misconduct,  ths  offioar 
then  in  command  .  .  .  may  order  the  offends, 
if  an  officer,  into  arrest,  and  if  not  an  officer,  into  tk 
custody  of  any  volunteer  belonging  to  the  corps  . . . 
but  so  that  the  offender  be  not  kept  in  such  arrest  or 
custody  longer  than  during  the  time  "  prescribed  by 
the  section.  Now,  is  this  civil  or  military  costody^ 
There  can  be  but  one  answer.  It  is  not  dvil;  itii 
therefore  military.  I  uaa  see  no  sense  or  reason  lor 
holding  that  the  custody  in  which  the  plaintiff  m 
from  Shomcliffe  Camp  to  Hemel  Hempstead  polios 
station  was  not  military  custody,  which  in  my  jodg- 
ment  it  was,  and  consequently  section  158  i  tin 
Army  Act,  1881,  also  avails  the  three  defendants. 

There  is  also  another  ground  upon  which  it  appna 
to  me,  if  it  were  necessary  to  resort  to  it,  that  tftil 
case  ought  to  be  decided  adversely  to  the  plainti( 
and  it  is  this.  By  section  43  of  the  Army  Act,  18S1,, 
it  is  enacted  uuder  the  heading  of  '*  Bedrest  d 
Wrongs"  as  follows :  '*  If  any  soldier  thinks hinaif 
wronged  in  any  matter  ...  by  auy  soldier  te^ 
may  complain  thereof  to  his  captain,  and  if  he  tkas^ 
himself  wronged  by  his  captain,  either  in  respect  «f 
his  complaint  not  being  redressed  or  in  respect  of  asf 
other  matter,  he  may  complain  thereof  to  his  oom^ 
manding  officer,  and  if  he  thinks  him»elf  wrongst 
by  his  commanding  officer,  either  ia  respeot  d 
his  complaint  not  beiug  redressed  or  in  respssl 
of  any  other  matter,  he  may  complain  thenoi 
to  the  general  or  other  officer  commanding  tfei 
district  or  station  where  the  soldier  is  serving;  aid 
every  officer  to  whom  a  complaint  is  made  in  panii*| 
aoce  of  this  section  shall  cause  such  complaint  to  hi 
inquired  into,  and  shall,  if  on  inquiry  he  is  uah'rfrf 
of  the  justice  of  the  complaint  so  made,  take  mk^ 
steps  as  may  be  necessary  fur  giving  full  redress  tothi 
compldiuant  io  respect  of  the  matter  complained  oC" 
For  the  reasons  above  giveo,  in  'my  opinion,  A 
plaintiff  and  the  three  defendants  were  soldiera 
military  law  between  Shomcliffe  Camp  and  ' 
Hempstead,  and  this  section  therefore  appiiei  to 
plaintiff. 
Dawkins 

6  Q.  B.  y4,  p 

the  Articles  of  War,  of  which  this  section  u  tai 
equivalent,  which  appear  to  me  to  be  such 
sense  and  good  law  that  I  will  repeat  them.  He 
"  Can  it  be  reasonably  inferred  that  any  other  i 

or  measure  of  redress  was  intended  by  the  Mi 

that  which  is  specified  in  this  article  f  It  is  no  nvg** 
ment  to  say  that  the  remedy  is  imperfect  because  ■• 
pecuniary  compensation  is  given  to  the  injured  PIJB^ 
That  defect,  if  it  be  one,  is  a  defect  in  the  cod«  iMl 
which  we  cannot  remedy.  The  plaintiff  has  no  rsas 
to  complain,  for  he  has  all  which  the  law  miHtsiy, 
which  he  engaged  to  submit  when  he  entezed  the  «i^< 
vice,  entitles  him  to  have.    The  same  code 


empsxeaa,  ana  wis  secuou  luereiore  appun  w  w 
Euntiff.  I  find  in  toe  judgment  of  Losh,  J.,  ii^ 
iwkins  V.  Lord  Faulet,  18  W.  B.  336,  p.  343,  L.  It 
Q.  fi.  94,  p.  121,  some  remarks  in  connectioa  wHk 
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both  the  right  and  the  remedy,  and  this  oonrt  cannot 
add  to  the  one  or  to  the  other.''  This  statement 
of  Lash,  J.,  applies  to  the  present  pLiintiff,  and  if 
there  were  no  other  ground  adverse  to  him  I  think  it 
infBoes  to  put  an  ena  to  this  unseemly  action  against 
the  three  defendants,  and  I  entirely  agree  with  what 
tbst  learned  judffe  said.  I  need  not  refer  to  passages 
which  may  also  be  found  in  the  jadgment  of  Willes, 
J.,  in  the  case  of  Keighly  ▼.  Bell,  4  F.  &  F.  763,  and 
in  Dawkina  y.  Lord  Bokeby,  4  Ibid,  806,  showing 
that  the  ciyil  courts  cannot  be  invoked  to  redress 
gneranoes  arising  between  persons  both  subject  to 
military  law.  For  the  reasons  I  have  given  I  think 
that  the  plaintiff's  action  fails. 

In  regard  to  the  damages  being  excessive,  I  need 
lay  nothing  except  that  in  my  judgment  as  against 
these  three  defendants  they  were  so  excessive  that  I 
think  a  new  trial  should  have  been  ordered  upon  this 
STonnd,  if  it  were  necessary  to  have  done  so.  I 
00  not  doubt  that  the  jury  have  heaped  upon  the 
ihoolders  of  the  three  defendants  damages  which 
Frpgley,  the  police  superintendent,  might  possibly 
have  had  to  bear,  and  for  which  the  three  defendants 
vere  not  liable,  had  Frogley  not  succeeded,  as  he  did, 
voder  his  plea  of  justification.  But  what  I  might 
have  to  say  as  to  this,  in  the  view  I  take  of  this  case, 
is  now  immaterial 

For  these  reasons  above,  in  my  opinio!),  the  appeal 
should  be  allowed  and  judgment  entered  for  tiie  three 
defendants  with  costs  here  and  below. 

Cbittt,  L.J.,  read  the  following  judgment :  The 
original  arrest  of  the  plaintiff  within  the  actual 
boundaries  of  the  camp  at  Shomdiffe  by  order  of  the 
adjutant  then  acting  in  command  of  the  volunteer 
battalion  in  which  the  plaintiff  was  then  serving  as  a 
private  was  unquestionably  valid  and  justifiable  in 
Jaw.  This  proposition  was  not  and  could  not  be 
denied  by  the  plaintiff's  counsel.  In  the  language  of 
section  176  of  the  Army  Act,  1881,  the  plaintiff  was 
then  "  subject  to  military  law  as  a  soldier."  His 
battalion  was  then  being  trained  or  exercised  with  a 
portion  of  the  regular  forces  of  the  Ch^own,  and  was 
attached  to  or  otherwise  acting  as  part  of  or  with 
such  regular  forces.  The  man  into  whose  charge  he 
was  oommitted  when  first  placed  under  arrest  was  a 
Bift-mber  of  his  corps  and  was  himself  also  subject  to 
military  law  as  a  soldier.  The  offence  with  which 
the  plaintiff  was  charged  was  a  military  offence  as 
veil  alao  as  a  crime  for  which  he  might  have  been 
indicted  under  the  ordinary  law.  All  that  was  done 
■nbaeqnently,  down  the  marching  of  the  plaintiff 
mder  escort  to  the  police-station  at  Hemd  Hempstead 
was  done  in  execution  of  the  order  giveii  by  the 
adjatant  in  the  camp.  The  plaintiffir  three  com- 
fadea,  members  of  the  same  corps,  against  whom  the 
judgment  under  appeal  was  given,  were  acting 
throuKhont  in  obedience  to  the  original  order  trans- 
autted  to  them  at  Shomdiffe  Station  in  the  usual 
military  maimer  through  subordinate  officers  who 
were  their  superiors  and  whom  they  were  bound  to 

The  question  is  at  what  point  of  time  and  space 
Uie  military  status  of  the  plaintiff  and  his  three  com- 
rmdeB  ceased.  The  learned  judge  has  held  that  it 
seaaed  upon  their  departure  from  the  camp  at  Shom- 
DEflfe,  and  that  thereupon  their  status  became  that  of 
stTilians  subject  only  as  to  diadpline  to  the  provisions 
»f  the  Volunteer  Act,  1863,  and  subsequent  statutes 
rdatiiig  to  volunteers.  He  hdd  that  ihe  training 
ind  exercise  mentioned  in  section  176  of  the  Army 
Act*  1881,  then  came  to  an  end,  and  that  such  train- 
Mg  and  exercise  did  not  include  the  proceeding  to  or 
Icom  the  camp  itself. 

In   the   aigumeiit   on   the  appeal  the  plaintiff's 


counsel  sup|>orted  these  propositions.  He  further 
argued  that  if  the  status  ox  the  plaintiff  and  his  three 
comrades  was  not  chansed  on  their  departure  from 
the  oamp,  it  became  changed  when  they  reached 
Shomdiffe  Station;  and  if  not  then,  when  they 
reached  Boxmoor  Station;  and  if  not  then,  at  aU 
events  before  they  reached  the  poUce-^station. 

Now,  in  my  opinion  there  are  upon  the  admitted 
facts  two  points  only  at  which  it  can  be  reasonably 
argued  that  the  change  of  status  took  place--viz.,  the 
departure  from  the  oamp  and  the  arrival  at  the 
police-station.  In  my  judgment  the  change  did  not 
take  place  until  the  plaintiff  and  his  three  comrades 
reached  tiie  police-station,  and  the  plaintiff  was  given 
in  charge  of  the  police.  It  was  not  contested  that 
the  plaintiff  was  and  remained  under  lawful  military 
arrest  until  he  came  to  the  boundary  of  the  camp, 
but  it  is  said  that  the  transition  took  place  im- 
mediately the  boundary  was  passed.  The  argument, 
if  well  founded,  presents  a  curious  result.  As  the 
volunteer  battalion  was  marching  out  of  camp,  so 
much  of  it  as  had  passed  the  boundary  wotdd  be 
dvilians  subject  to  volunteer  disdpline  only;  so  much 
as  had  not  crossed  ike  line  would  remain  subject  to 
military  law  as  soldiers.  According  to  the  argument 
each  individual  man  as  he  stras  over  the  line 
chanses  his  status,  though  he  forms  part  of  a 
battidion  under  arms  and  in  marching  order.  How* 
ever  curious  and  anomalous  this  result  may  seem,  still 
it  must  be  submitted  to  if  it  is  the  trae  result  of  the 
Acts  of  Parliament  as  applied  to  the  facts. 

An  important  factor  in  this  case  is  the  order  of  the 
22nd  of  April,  1896,  whidi  seems  to  have  been  lost 
sight  of  in  the  court  bdow,  and  to  which  it  would 
appear  the  attention  of  the  learned  judge  was  not 
called.  It  is  headed,  *'Home  District  Orders— 
Horre  Guards,  Whitehall."  It  runs  thus :  '*  Referring 
to  paragraph  275  of  the  Volunteer  Begnlations,  1895, 
sanction  is  hereby  given  under  authority  dated  War 
Office,  16  September,  1896,  No.  Y.,  Camps,  3578,  to 
the  formation  of  the  Home  Counties  Volunteer 
Brigade  at  Shomdiffe  Ist  to  8th  August,  1896/ 
The  commanding  officers  have  been  informed  accord- 
ingly. By  order."  It  was  signed  by  the  proper 
authority.  The  order  is  for  the  formation  of  a 
brigade,  and  not  merdy  of  a  camp.  In  point  of 
time  it  extended  from  the  1st  to  the  8th  day  of 
August,  both  indusive.  It  covered  the  whole  of  the 
8th  of  August,  the  day  on  which  the  plaintiff  was 
taken  to  the  police-station.  Under  the  573rd  of  the 
Begulations  for  the  Volunteer  Force  an  additional 
i^owance  of  8s.  for  every  officer  and  4s.  for  every 
man  of  other  rank  is  made  to  cover  the  time  occupied 
in  joining  and  quitting  a  camp  when  the  volunteer's 
attendance  at  the  camp  reckons  towards  qualifying 
him  for  the  efficiency  capitation  grant.  ThSk  regula- 
tion is  also  of  importance.  It  prorides  a  payment 
in  respect  of  joining  and  quitting  the  camp.  The 
brigade  was  formed  and  constituted  by  tne  War 
Office  order  already  stated. 

Now,  I  take  it  that  the  military  authority  of  the 
officer  appointed  to  command  the  brigade  covered 
the  whole  period  of  the  dght  days.  It  would  be 
within  the  scope  of  his  authority  to  direct  the  com- 
manding officers  of  the  various  volunteer  battalions, 
who  had  signified  their  intention  of  forming  part  of 
the  brigade,  by  what  route  they  should  march  into 
and  from  oamp.  In  practice,  probably,  in  small 
bridades  he  leaves  the  arrangements  as  to  the  route 
to  the  discretion  of  the  officers  commanding  the 
battalions.  But  section  176  appUes  equally  to  the 
assembling  of  a  larger  body  than  a  mere  brigade 
consisting^  of  from  two  to  four  battalions.    It  applies 

I'  to  a  division  or  an  army  corps.    The  ereater  the 
number  of  the  battalions  and  troops  of  all  armi| 
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induding  artillery,  cavalry,  and  artillery  Toluuteers, 
and  regolarB,  the  greater  would  be  the  necessity  for 
prescribing  the  routes  by  which  the  various  bodies 
should  march  to  and  from  the  place  where  they  are 
ultimately  to  be  assembled,  and  the  times  of  their 
marching,  and  other  b'ke  details ;  and  I  consider  that 
all  such  details  wotdd  constitute  an  essential  part  of 
the  training. 

I  come  now  to  the  critical  point  of  the  case.  When 
did  the  training  or  exercise  of  the  corps  or  company 
to  which  the  phiintiff  belonged,  with  a  portion  of  the 
regular  forces,  begin  and  end?  In  my  opinion  it 
began  at  the  time  when  the  corps  or  company  fell  in 
under  arms  in  military  formation  for  the  purpose  of 
marching  to,  and  being  conveyed  by  the  special 
military  tnun  to  Shomdiffe ;  and  it  ended  as  to  the 
corps  or  company,  other  than  the  plaintiff  and  his 
three  comrades,  when,  having  reachea  their  homeward 
destination,  they  were  finally  dismissed  ;  and  it  ended 
as  to  the  plaintiff  and  his  three  comrades  when  they 
had  reached  the  police-station  and  the  plaintiff  was 
taken  in  charge  by  the  inspector  and  his  three  com- 
rades were  msmissed.  In  my  opinion  it  nu^es  no 
difference  whether  the  march  to  and  from  the  place 
where  the  different  battalions  forming  part  of  the 
brigade  or  larger  body  b  long  or  short,  or  whether 
it  is  performed  wholly  or  partly  on  foot  or  by  railway 
train  or  any  other  mode  of  conveyance.  In  this  case 
the  homeward  march  was  performed  partly  by  con- 
veyance in  the  railway  train.  The  getting  into  and 
out  of  the  train  in  military  order  and  formation, 
technically  called  *' entraining"  and  ''detraining,'* 
is  an  important  part  of  military  duty  and  exercise. 
The  training  and  exercise  mentioned  in  section  176 
cannot  be  reasonably  restricted  to  what  is  actually 
done  in  the  presence  of  the  xeenlar  force.  If  at  any 
time  during  the  eight  days  the  plaintiff's  battalion 
had  been  marched  out  of  the  camp,  and  had  been 
driUed  or  put  through  evolutions,  they  would  still 
be  traioing  with  the  regular  troops,  although  all  the 
regular  troops  had  remained  in  camp  or  had  been 
inarched  out  in  some  other  direction  for  temporary 
separate  exercise.  I  can  find  no  sufficient  reason  for 
confining  the  training  or  exercise  to  training  or 
exercise  in  or  at  or  near  the  camp  itself.  The  object 
and  the  effect  of  the  section  is  to  place  the  whole 
force,  composed  of  regulars  and  volunteers,  under 
one  and  the  same  military  law  during  the  period  to 
"which  tiie  training  extends.  The  Act  ought,  in  my 
opinion,  to  be  so  construed  as  to  afford  a  safe, 
practical,  and  working  rule  for  the  officers  and  men 
under  arms. 

I  think  it  unnecessary  to  go  over  again  all  the 
other  sections  of  the  Acts  and  the  various  regulations 
which  A«  L.  Smith,  L.J.,  has  fully  dealt  with.  But 
section  158  of  the  Army  Act,  1881,  requires  special 
notice.  The  section  opens  with  the  words  **  Where 
an  offence  under  this  Act  has  been  committed  by  any 
person  while  subject  to  military  law."  These  words 
constitute  a  condition  precedent  to  all  that  follows. 
The  section  continues :  *'  Such  person  may  be  taken 
into  and  kept  in  military  custody  and  tried  and  pun- 
ished for  such  offence,  although  he  or  the  corps  or 
battalion  to  which  he  belongs  has  ceased  to  be  subject 
to  military  law  in  like  manner  as  he  might  have  been 
taken  into  and  kept  in  military  custody,  tried,  or 
punished  if  he  or  such  corps  or  battalion  had  continued 
so  subject."  The  learned  judge  has  taken  the  words 
of  the  condition  literally,  and  has  held  that  the 
offence  must  have  been  actually  committed.  I  am 
unable  so  to  read  the  condition.  So  to  read  it,  in  my 
opinion,  not  only  reduces  the  section  to  a  palpable 
absurdity,  but  renders  it  meaniogless.  In  some  im- 
possible manner  it  must  be  shown  that  the  offence 
has  been  committed  by  the  person  before  he  can  be 


igtgti  i&mxt  of  ^uisttcc. 

North  v.  Peboivai..  (a.) 

Vendor  and  purchaser^  Specific  performance — Midak 
— Condition  precedent  to  complete  contreui — Repttditr 
tion  by  vendor—Wilful  de/auU—Intere$t--Fom  rf 
order. 

By  certain  heads  of  agreement  U  was  agreed  M 
thirty-six  acres  of  land— to  he  measured,  <u  Vie  boundarf 
on  one  side  was  unmarked— should  he  sold  for  £3,60(^ 
the  purchase-money  to  hear  interest  at  4  per  cefiL  from  • 
fixed  day  until  completion,  A  proviso  was  also  insertd 
— "  subject  to  approval  of  conditions  and  form  of  agnt' 
ment  by  purchaser's  solicitor,**  The  vendors,  hff  « 
mistake  on  their  part,  required  the  purchaser  to  iak 
forty-  two  cures  at  £  100  per  acre.  The  purchaser  refwsii, 
and  brought  an  action  to  enforce  specific  performaiut  rf 
the  contract  for  the  sale  of  thirty-six  acres,  which  cotitrsd 
the  vendors  repudiated. 

Held,  that  the  mistake  did  not  go  to  the  root  of  & 
contract ;  that  the  proviso  was  not  a  condition  prectdeti 
to  a  complete  contract  ;  and  that  the  purcha^ir  »« 
therefore  entitled  to  the  specific  performance  he  asiei. 

(a.)  Beported  by  C.  C.  HsirsusT,  Bsq.,  Bazxister^ 
at-Law. 


put  upon  his  trial  for  the  offence.  It  is  manifest  that 
the  words  "alleged  to  have  been  committed*'  most 
be  resA  into  the  condition  in  order  to  give  it  soy 
meaning  at  all. 

The  result,  in  my  opinion,  is  that  the  defence  hm 
been  established  and  the  acts  of  the  defendants  an 
justified  in  law.    The  grievances  of  which  the  plain- 
tiff complains  are  g^evances  suffered  by  him  when 
subject  to  military  law  at  the  hands  of  peorsons  also    | 
subject  to  military  law  in  execution  of  their  militaiy    I 
duly.    To  these  grievances  section  43  of  the  Army    j 
Act,  1881,  applies,  and  for  them  the  plaintiff  moit    i 
seek  redress  m  accordance   with  the  section.     Thn 
court  cannot  add  to  the  remed  v  which  is  thus  pro- 
vided.    It  is  the  plaintiff's  only  means  of  seekzDg 
redress. 

As  the  action  fails  there  is  no  question  in  refemce 
to  the  damages.  But  in  my  opinion  th<fy  were 
monstrous  in  amount,  and  would  have  justified  ds  in 
directing  anew  trial  on  the  ground  of. their  bang 
excessive.  The  plaintiff's  three  comrades  pat  no 
indignity  upon  him  ;  they  did  not  even  deprive  him 
of  h^  rifle.  His  only  complaint  ag^ainst  them,  apart 
from  the  question  of  law,  seems  to  be  that  thej  did 
not  speak  to  him  when  in  the  train.  The  only 
probable  explanation  of  the  amount  of  damages  ii 
that  the  jury,  in  mistaken  sympathy  with  the  plain- 
tiff, who  was  acquitted  on  bis  trial,  heaped  upon  the 
three  defendants  all  the  consequences  that  followed 
after  his  being  given  into  custody  at  the  police- 
station.  I  may  add  that  had  the  case  been  otherwise 
than  as  above  stated,  it  would,  in  my  opinioii,  haf^ 
proved  detrimental  to  the  true  interests  of  the  volontaer 
force. 

Collins,  L.J.,  agreed. 

Application  allowed, 

SoUdtor  for  the  plaintiff,  H,  W,  Lathtmu 

Solidtors  for  the  defendants,  J,  N,  Mason  &  Cb., 
for  Sworder  ds  Longmore,  Hertford, 


toLJttvi.      [^«tyi.i«ii       i'Hfi  WEEKLt  fefePORtfiR. 
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HlQH  Ck>UBT. 


NOBTH  v.  P^BOrVAL. 


HlQK  COU&T. 


J7e{(<,  o^,  ikat  the  repudtoHon  of  the  contract  by  the 
vmdon  did  not  amount  to  "  wilful  default "  on  their 
pmi  «o  as  to  deprive  them  of  interest  on  the  purchase- 
money. 

On  the  10th  of  April,  1897,  John  Andrew  Peroival 
and  two  others,  as  Tendors,  entered  into  an  agree- 
ment with  Frederick  William  North,  as  purciMser, 
whereby  it  was  agreed  as  follows :  *<  Hoads  of  agree- 
ment Land  purchased,  36  acres  of  land ;  bouuded 
on  aouth  by  the  parish  of  Yaxley,  west  by  Great 
Northern  Bailway,  and  on  other  sides  by  the  land  of 
the  vendors.  A  strip  of  land  on  the  north  side  of  the 
width  of  30  feet,  with  sufficient  liuid  on  the  north- 
west comer  to  have  access  to  the  railway,  estimated 
altogether  at  one  acre,  is  reserved  to  the  vendors,  and 
the  36  acres  to  be  measured  leaving  snch  strip  and 
access.  Porchase-money,  £3,600.  Settlement  July 
6th,  1897.  Porchaser  may  take  possession  forthwith 
un  arranging  with  tenant,  and  paying  interest  at  3 
per  cent,  from  time  of  taking  possession.  If  purchase 
not  completed  on  the  6th  ofJuly,  purchase-money  to 
hear  interest  at  4  per  cent  from  that  day  until  actnid 
oompletion.  Where  no  fence  exists  between  the  land 
sold  and  the  land  retained,  Uie  vendors  to  make  and 
nmintain  a  fence  for  the  southern  half  of  the  distance, 
and  the  purcbaser  for  the  northern  half.  Subject  to 
approval  of  conditions  and  forms  of  agreement  by 
purchaser's  solicitor." 

The  boundaries  of  the  land  agreed  to  be  sold  were, 
it  was  admitted,  defined  upon  three  sides,  but  there 
was  no  division  on  the  eastern  side  between  the  land 
agreed  to  be  sold  and  land  intended  to  be  retained  by 
the  vendors.  Before  completion  the  vendors  dis- 
covered that  the  whole  amount  of  their  land  in  the 
locality  was  fifty-two  acres,  and  was  not,  as  they  had 
supposed  when  making  the  agreement,  forty-six  acres. 
They  alleged  that  what  they  had  intended  to  sell  was 
the  whole  amount  of  their  land  minus  ten  acres,  and 
said  that  what  they  had  intended  to  sell  was  thezefore 
forty-two  acres  and  not  thirty-six  acres.  They  ac- 
cordingly required  the  purchaser  to  take  forty-two 
acres  at  £100  per  acre.  They  had  marked  out  no 
boundary  on  the  eastern  side. 

The  purchaser  refused  to  take  forty-two  acres, 
and  brought  this  action  for  specific  performance  of 
the  contract  for  the  sale  of  thirty -six  acres.  By 
thfdir  defence  the  vendors  alleged  there  was  no 
complete  and  binding  contract  for  the  purchase  or 
sale  of  any  land ;  that,  if  there  was,  it  was  subject 
to  approval  of  conditions  and  form  of  agreement 
by  Uie  purchaser's  solicitor,  which  had  nut  been 
given ;  that  there  was  no  sufficiently  defined  land, 
■nd  th«t  it  had  not  been  marked  off;  that  there  had 
been  a  common  mistake,  the  land  agreed  to  be  sold 
unoniitin^  to  forty-two  acres  at  £100  per  acre.  They 
ihen  oDunter-daimed  that  if  the  agreement  were  held 
4>  be  biiiding  it  might  be  resdndd  on  tiie  ground  of 


Worrif^Um^  Q.C.,  and  E,  Rowlands^  for  the  pur- 
iiaser. — ^The  contract  was  for  the  sale  of  thirty-six 
cm  only.  If  thi're  is  uncertainty  the  defendants 
■n  and  should  mark  out  the  eastern  boundary. 

They  referred  to  Plant  v.  Bourne,  45  W.  B.  498. 
■fe.  p.  59,  [18»7]  2  Oh.  281 ;  and  WyUon  ▼.  Dunn,  35 
r.  B.  405,  34  Ch.  D.  569. 

The    purchaser    can    waive    the   proviso    as    to 

Eroral.     We  ask  for  an  order  simuar  to  that  in 
kins  ▼.  Green,  27  Beav.  437. 

MenshaWj  Q.C,  and  Christopher  James,  for  the 
idoca. — ^Tliere  was  no  binding  contract  ac  all. 
e  wae  a  mistake  and  the  vendors  are  entitled  to 
anon  :  CrossUy  y.  Maycock,  22  W.  B.  387,  L.  B. 
I  Eq.  180;  Paget  v.  MarshaU,  33  W.  B.  608,  28  I 


Ch.  D.  255 ;    Wilding  v.   Sanderson,  45  W.  B.  675, 
[1897]  2  Oh.  534.    The  purchaser  cannot  waive  the 

firoviso  as  to  approval :  Lloyd  v.  Nowell,  44  W.  B.  43, 
1895]  2  Ch.  744. 

Ebkbwigh,  J. — Omitting  for  the  moment  the  la^t 
two  lines  contained  in  the  heads  of  agre<>ment  of  the 
10th  of  April,  1897,  and  reading  it  as  the  production 
of  two  business  men  embodying  a  bargain  come  t<i 
betweeu  them  it  seems  to  me  to  present  no  grfar. 
difficulty.  [His  lordship  then,  after  considering  the 
agreement,  said  that  it  was  a  contract  for  the  sale  of 
thirty-six  acres  and  that  the  boundary  line  would  be 
determined  without  difficulty,  and  continued :]  Then 
comes  a  much  more  serious  question.  Mr.  Fercival 
says:  **  Not  only  am  I  entitled  to  resist  specific 
pcffiormance  of  this  agreement,  but  I  am  entitied  tu 
resist  it  on  the  ground  of  mistake."  Although 
authorities  were  cited  upon  that  point,  I  shall  not 
go  into  them,  because  a  mistake  must  first  be 
established. 

Now,  what  was  the  mistakef  .  There  was,  in  one 
sense,  no  doubt,  a  mistake.  The  parties  did  not  know 
that  the  land  contained  52  acres.  Mr.  North  says 
that  he  bought,  not  52  acres  less  10,  but  36  acres, 
while  the  vendors  thought  they  were  only  goine  to 
get  back  10  acres,  and  that  there  were  only  46  alto, 
gether.  It  now  appears  that  Mr.  North  will  get  jnat 
what  he  inteudea  to  get — najnely,  36  acres.  The 
vendors,  on  the  other  hand,  will  retain  more  than 
they  intended  to  retain ;  they  agreed  to  sell  36  acres, 
and  thought  they  would  only  retain  10  acres, 
whereas,  as  they  bitteHy  complain,  instead  of  keep- 
ing 10  acres  they  will  keep  16  acres.  It  seems  to  uie 
to  be  a  stranse  sort  of  complaint,  but  it  does  not 
seem  to  me  to  be  a  mistake  which  goes  to  the  root  of 
the  contract;  it  may  be  to  the  disadvantage  of  the 
vendor,  but  it  does  not  really  touch  the  substance 
of  the  contract.  The  claim,  therefore,  for  rescission 
seems  to  me  to  fall  to  the  ground.  There  is  one 
thing  more.  Near  the  end  of  the  heads  of  agreement 
these  words  occur,  "  subject  to  approval  of  conditions 
and  form  of  agreement  bv  purchaser's  solicitor." 
That  means  something,  no  doubt ;  but  the  question 
is,  what  does  it  really  mean  ?  The  point  has  come 
up  for  decision  again  and  again,  and  I  can  only 
repeat  the  passage  in  Lord  Blackburn's  judgment  in 
the  case  of  Bossiter  y.  Miller,  26  W.  B.  865,  3  App. 
Oas.  1124,  which  I  followed  in  Lloyd  v.  Nowell.  Lord 
Blackburn  says :  "  I  think  the  decisions  settle  that  it 
is  a  question  of  construction  whether  the  parties 
finedly  agreed  to  be  bound  by  the  terms,  though  they 
were  suMequently  to  have  a  formal  agreement  drawn 
up."  It  is  a  point  which  is  not  free  from  difficulty, 
but  I  think  tms  was  not  a  condition  precedent  to  a 
complete  contract.  The  parties  did  agree,  as  I  hold, 
to  wnat  was  to  be  sold,  and  to  the  price  to  be  paid, 
and  to  some  few  smaller  matters,  such  as  the  fence  to 
be  erected.  Then  it  probably  occurred  to  them  that 
that  would  not  quite  do,  and  that  a  formal  contract 
ought  to  be  prepBoed.  Then  the  purchaser  said  that 
his  solicitor  must  approve  of  such  formal  document. 
No  contract  has  been  prepared,  and  the  purchaser's 
solicitor  has  not  given  his  approval.  I  think  that 
was  only  meant  to  be  a  final  stipulation  to  make  the 
matter  move  smoothly.  I  cannot  myself  see  in  this 
case  that  it  governs  the  whole  contract  so  as  to  pre- 
vent its  being  now  completed.  I  think,  therefore, 
that  there  is  a  complete  contract  without  any  formal 
agreement. 

[By  the  minutes  of  the  judgment  as  drawn  up  it  was 
declared  that  the  agreement  constituted  a  binding 
contract  and  ought  to  be  specifically  performed,  and 
it  was  ordered  that  the  defendants  should  be  at 
liberty  to  fix  the  exact  eaatem  boundary  ol  the  land 


H.O.    NOBTH  V.  PEB0IVAI..--N0BTHMBTIU>POIJTANTBA]ri7AT8  0o.V.Ij0in>0NConilT7Ck>l^  H.GL 


littviiig  Tegsrd  to  fiietenm  of  the  agreement,  but 
that  they  were  not  entitled  to  exeroise  that  liberty 
BO  as  to  interfere  with  the  beneficial  enjoyment  by 
the  plaintiff  of  the  36  acres  of  land ;  and  the  plaintiff 
by  his  ooansel  accepting  the  title  to  the  land,  it  was 
ordered  that  interest  should  be  computed  at  the  rate 
of  4  per  cent,  per  annum  on  the  sum  of  £3,600,  the 
purchase-money  for  the  land  from  the  6th  of  the  July, 
1897,  when  the  same  ought  to  have  been  paid  accord- 
ing to  the  terms  of  the  agreement ;  and  it  was  ordered 
that  an  account  of  the  rents  and  profits  of  the  land 
received  by  the  defendants  or  persons  on  their  behalf 
since  the  6th  of  July,  1897,  should  be  taken,  and  that 
that  together  with  tiie  plaintiffs  taxed  costs  should  be 
deducted  from  the  amount  of  the  purchase-money 
and  interest  thereon;  and  that  upon  the  plaintiffd' 
paying  the  balance  to  be  certified  to  be  due  to  the 
defendants  in  respect  of  the  purchase-money  and 
interest  after  svLoh  deduction  as  aforesaid,  the 
defendants  should  execute  a  proper  conveyance  of  the 
land,  &c.] 

On  the  5th  of  April,  1898,  the  plaintiff  moved  to 
vary  the  above  minutes,  irUer  alia,,  Dy  striking  out  the 
order  for  payment  of  interest. 

Warrington,  Q.C,  and  B.  Rowlands^  for  the  motion. 
—The  vendors  have  been  guilty  of  wilful  default  and 
the  purchaser  ought  not  therefore  to  pay  interest. 
De  Vifme  v.  De  Visme,  1  Mac.  &  G.  336.  [Kekb- 
WIOH,  J.,  referred  to  Woods  and  Lewis' a  Contract,  ante, 
p.  373,  [1898]  1  Ch.  433.]  The  plaintiff  did  not 
admit  the  title,  and  asks  that  the  recital  as  to  admis- 
sion be  struck  out  of  the  order. 

Benahaw,  Q.C,  and  Christopher  James,  for  the 
vendors. — The  vendors*  conduct  does  not  amount  to 
wilful  default.  They  are,  therefore,  entitled  to  the 
interest.  The  purchaser  cannot  have  the  contract 
specifically  performed  and  then  try  to  vary  it. 

Kekxwioh,  J. — My  judgment  did  not  prevent  this 
point  from  being  taken  on  a  motion  to  vary  the 
minutes.  It  is  agreed  that  the  order  was  one  for  the 
usual  decree  for  specific  performance.  Of  course 
there  is  no  usual  decree  of  one  form  adapted  to  all 
oases,  but  what  is  meant  by  the  usual  decree  is  one  made 
in  accordance  with  the  practice  and  books  on  the  subject 
and  adapted  to  each  particular  case.  Sometimes  it  is 
made  in  a  vendor's  action,  sometimes  in  a  purchaser's ; 
sometimes  the  titie  is  accepted  and  sometunes  not.  I 
think  it  is  open  to  doubt  whether  the  registrar 
Mvas  right  in  ordering  the  purchaser  to  pay  this 
interest.  The  question  turns  on  the  words  in  the 
contract :  "If  purchase  not  completed  on  the  6th  of 
July,  purchase-money  to  bear  interest  at  4  per  cent, 
from  that  date  until  actual  completion."  I  think, 
however,  that  I  must  follow  Bomer,  J.,  in  the  case 
of  Woods  and  Leuns'9  Contract,  to  which  I  have  just 
referred.  Speaking  of  a  case  where  the  interest 
clause  made  interest  payable  if  delay  occurred  "  from 
any  cause  whatever,"  he  says:   **But  it  had  been 

Sreviously  settied  that  the  generality  of  those  words 
id  not  allow  a  vendor  to  daim  the  interest  where 
delay  occurred  by  his  '  wilful  default.' "  The 
question  is,  then,  have  the  vendors  been  guilty  of 
«*  wilful  default,"  so  that  they  cannot  claim  interest 
notwithstanding  the  stipulation  in  the  contract 
giving  interest  after  the  6th  of  July  until  actual 
completion  F  There  are  many  cases  illustrating 
the  meaning  of  "  wilful  default,"  and  the  case 
before  Bomer,  J.,  shows  wliat  does  not  amount 
to  "  wilful  default."  *'  WHful  default "  is  obstruc- 
tion to  the  completion  of  the. contract.  All  the  ctises 
go  to  that,  that  there  must  be  obstruction  in  the 
matter  of  completion.  But  the  question  here  is,  Does 
the  repndifttkm   of  the  oontoMt   by  the  vendois. 


amount  to  "  wilful  default "  within  the  authorities. 
Ido  not  think  it  can  be  said  that  this  is  a  case  of  wilful 
default  of  the  kind  mentioned  in  the  authorities;  bat 
is  it  a  default  of  a  similar  character ;  I  think  it  is 
not.  The  vendors  having  repudiated  the  contract, 
the  question  arose  whether  the  contract  should  be 
performed  or  not.  The  purchaser  insisted  upon  i^ 
and  having  obtained  his  decree,  now  comes  here  sad 
says,  **  I  insist  on  the  performance  of  the  contract,  bat 
with  modifications  in  my  favour."  Mr.  Warrington 
says  that  that  is  not  so,  but  that  the  purchaser  oagbt 
not  to  be  made  to  pay  interest  where  liie  vendors  hate 
themselves  obstructed  him.  The  answer  to  that,  to 
my  mind,  is  that  the  vendors  have  not  obstructed  the 
purchaser,  and  I  therefore  think  that  the  registrar 
was  right  in  providing,  according  to  the  usual  f<»iB, 
that  interest  should  be  paid  until  completion  and  set 
off  against  rents  and  profits.  As  the  purchaser  has 
withdrawn  his  admission  of  titie,  that  will  be  stniek 
out,  and  there  wHl  be  an  inquiry  as  to  title.  Otiisi^ 
wise  the  order  will  go  as  drawn.  The  puinhaiei 
must  pay  the  costs  of  the  motion. 

Solicitors,  MorUy,  Shirreff,  &  Co, ;  Clarke,  BawUnt, 
<fe  Co.,  for  Percival  <fc  iSon,  Peterborough. 


Chan.  Div. 
Bomer,  J. 


May  14. 


NoBTH  Mbtbopolitak  Tbamwats  Ck).  tr.  Lonxff 
County  Coxtngil.  (a.) 

Practice  —  Costs  —  Action  against  public  autheribt-^ 
Public  AuthorUies  Protection  Act,  1893  (56  <fe  o7  Ful 
c.  61).  s,  1  (b). 

When  in  substance  ^^jtnlyment  has  been  obtained**  hf§ 
a  public  authority  as  defendant  within  the  meaning  rf 
sub' section  (b)  0/  section  1  0/  the  Public  Authotitia 
Protection  Act,  1893,  and  costs  have  been  given  in  its 
favour,  such  judgment  carries  the  right  to  iiave  taxatiom 
as  between  solicitor  and  client,  although  no  diredtUm  as 
to  the  mode  of  Uixation  is  given  in  thejudgmenL 

The  action  here  had  been  brought  against  tbs 
defendants  for  an  injunction  to  restrain  an  allegsi 
trespass  on  the  tramway  belonging  to  the  plaintiflii. 

It  was  successfully  contended  on  behalf  of  the 
defendants  that  they  were  entitled  to  acquire  and 
purchase  the  tramways  under  the  provisiona  of  sec- 
tion 43  of  the  Tramways  Act,  1870,  and  the  pkm- 
tiffs'  action  was  dismissed  wit^  costs,  but  no  dix«etkm 
was  given  in  the  judgment  as  to  how  the  coats  abodd 
be  taxed. 

The  defendants  brought  in  a  bill  for  taxsUion  ss 
between  solicitor  and  client,  and  the  tasung-masterse 
taxed  it,  acting  in  pursuance  of  section  1  of  the 
Public  Authorities  Protection  Act. 

The  plaintiffs  objected  to  such  taxatioti  on  the; 
ground  tixat  an  order  for  taxation  of  oosta  aa  beitweaa 
soUdtor  and  client  ought  to  have  been  asiked  for  si 
the  hearing. 

J,  Tanner,  A.  H.  Oarrington,  and  F,  Bichardseii,  for 

the  parties. 

EoMEB,  J. — In  my  opinion  the  taxin^-naster  it 
right  in  this  case.  The  action  was  one  that  ousa 
within  the  provisions  of  the  Public  Authoritiea  Pro- 
tection Act,  1893,  and  judgment  was  in  suhstsast; 
(apart  from  a  special  provision  as  to  certain  cask 
which  I  need  not  further  refer  to)  obtained  by  iha 
defendant  coimcil  with  costs,  so  that  under  the  AA 


(a.)  Beported  by  Balbgh  B.  PHUXfona,  Eiq^ 
Barristor-at-Law. 


ioL^Vi       i3^i,iam      fttE  WEJlKtY  REt^OltTEfL 


in 


HlQH  €k)U&T. 


HOBK  V.  SlBAFOBD  BxntAI.  DI8TBIOT  OOUNOZL. 


HiGFH  Oom* 


the  oooiunl  beoame  entitled  to  have  its  costs  taxed  as 
between  solidtor  and  client.  I  do  not  think  the  Aot 
was  intended  to  take  away  the  discretion  of  the  court 
in  sa  onsaccessfnl  action  of  the  kind  described  in  the 
Aet,  of  depriving  the  public  authority  in  a  proper 
csae  of  its  costs.  In  other  words,  the  court  would 
not,  in  my  opinion,  be  obliged  to  let  **  judgment 
be  obtained ''  by  the  defendant  within  the  mean- 
ing of  the  phrase  as  used  in  the  Aot  where,  in 
the  judicial  discretion  of  the  court,  the  case  ap- 
peared one  in  which  the  defendant  authority  ought 
not  to  recover  any  costs  against  the  plaintiff.  But 
where,  in  substance  (and  each  case  ought  to  be 
dealt  with  as  a  question  of  substance  and  not  of  form), 
the  defendant  authority  in  an  action  falling  within 
the  Act  succeeds,  so  that  substantiaUy  the  defendant 
obtains  judgment,  then  the  court  is  bound  by 
the  Aot  to  give  the  defendant  solicitor  and  client 
costs.  Now,  in  the  case  before  me  the  defendant 
oooncil  substantially  obtained  judgment,  and  I  never 
intended  to  deprive  it  of  its  rights  to  solicitor  and 
client  costs.  But  owing  to  the  Act  not  being  sped- 
aUy  referred  to  at  the  time  judgment  was  given  by 
me,  my  judgment  as  drawn  up  merdy  directed  the 
plaintiff  to  pay  the  defendants*  costs,  without  saying 
how  they  were  to  be  taxed.  I  do  not  think  the  form 
«>f  the  judgment  prevents  the  defendants  from  having 
their  costs  taxed  as  between  the  solicitor  and  client 

According  to  the  statute  of  course  the  matter  could 
ea^  be  made  quite  dear  by  an  application  to  the 
court  to  have  the  form  altered,  but  1  do  not  Hj^nk  it 
is  necessary  to  bind  the  defendant  to  the  expense  of 
making  audi  application.    No  doubt  pritnd  facie  an 
order  to  tax  costs,  means  taxation  between  paxty  and 
party,  and  it  would  be  better  in  cases  of  tiie  kind 
now  before  me  to  insert  expressly  in  the  judgment 
that  the  costs  are  to  be  taxed  as  between  soHdtor  and 
dient.    But  the   omisdon  would  not   deprive   the 
defendants  entitled  to  the  benefit  of  the  statute,  the 
court  having  no  discretion  in  the  matter  when  once 
it  IB  dear  that  in  substance  judgment  has  been  ob- 
tained by  the  defendant.    Nor  is  it  necessary  that  the 
judgment  itself  should  show  on  its  face  that  the 
sction  was  one  falling  within  the  Act :  see  Finlay  v. 
Seaian^  I   Taunt.    210,  where   a   somewhat   dmilar 
question  arose  under  the  Act  11  Geo.   3,  c.  19;  and 
see  also  Farman  v.  Dawes,   11  M,  &  W.  730,  with 
reference  to  the  special  Act  there  referred  to.    What 
Wood,  V.C.,  said  in  Lister  v.  Leather^  4  K.  &  J.  426, 
7  W.  B.  Ch.  Dig.  54,  is  not  inconnstent  with  the  view 
I  take.    There  the  Vice-Ohancdlor  was  only  dedd- 
ing  what  form  it  would  be  right  his  judgment  should 
take  in  a  patent  action  having  regard  to  tiie  pro- 
vidons  of  the  43rd  section  of  the  Patent  Law  Amend- 
ment  Aet,  1852. 

I  may  add,  too,  that  I  am  informed  that  it  is  the 
pnctioe  in  dmilar  cases  in  the  Queen's  Bench  Division 
that  the  masters  should  tax  as  between  solidtor  and 
dient  although  there  is  no  express  direction  in  the 
judgment  as  to  how  the  costs  should  be  taxed  or  as 
to  the  Aot  applying.  For  these  reasons  I  think  the 
taxing-master  was  right. 

Solidtors,  W,  A.  Blaxland;  Hugh  C.  Godfray. 


{WiUa  and  Kennedy,  JJ.)  j  J^y  24. 

SoBK  r.  Slsafobd  Bttbal  Distkict  Council,  (a.) 
Local  govtrnmtnt^ Bating— Water  supply — Water  rates 

(a.)  Reported  by  G.  G.  Wilbkaham,  Esq.,  Barrister- 
at-Law. 


—Water  rerUs—CantrilnUary  place-- Public  Health 
Act,  1875  (38  d:  39  Vict.  c.  65),  s.  229. 

When  a  district  council  provide  a  supply  of  unUer  to  a 
contributory  place,  in  pursuance  of  section  51  of  the 
Public  Health  Act,  1875,  it  is  within  their  discretion 
how  much  of  the  sum  required  to  meet  the  ea^nses  of 
such  supply  shall  be  raised  by  water  rates  and  water 
rents.  The  residue  may  be  raised  by  a  rate  upon  the 
contributory  place,  as  for  special  expenses,  under 
section  229. 

Bemble,  section  229,  by  which  the  expenses  of  provid- 
ing a  water  supply  to  any  contributory  place  are  made 
special  expenses,  includes  such  supply  to  a  part  of  a 
contributory  place. 

0»se  stated  by  quarter  sesdons. 

The  appellant  appealed  to  quarter  sessions  from  a 
rate  made  upon  the  owners  and  occupiers  of  property 
in  the  parisn  of  Heckington  to  pay  the  instalments 
of  prindpal  and  interest  due  under  a  loan  raised  by 
the  respondents  to  defrav  the  cost  of  providing  a 
supply  of  water  for  the  village  of  Heckington.  The 
appeal  was  dismissed,  this  case  being  stated  for  the 
opmion  of  the  High  Court 

The  facts  and  arguments  snffidently  appealr  from 
the  judgment. 

Vesey  FitzGerald,  Q.  C,  and  Bonsey,  for  the  appellant. 

B.  C.  Glen,  for  the  respondents. 

Our.  adv.  vuU. 

Wills,  J.— The  parish  of  Heckington  is  one  of  the 
group  of  parishes  forming  the  rural  district  of  Sleaf ord . 
Withm  the  parish  of  Heckington,  and  forming  perhaps 
a  twentieth  part  of  the  area  of  the  parish,  is  the  village 
of  BLeddngtbn. 

The  district  coundl  have  provided  a  supply  of  water 
for  the  village  of  Heckington,  and  in  respect  of  tiie 
water  supply  they  charge  water  rates.  To  provide 
the  supply,  however,  they  borrowed,  on  the  security 
of  the  rates  applicable  to  the  purpose,  a  sum  of 
£1,350,  repayable  with  interest  by  instalments.  To 
pay  some  instalments  overdue,  with  interest,  they 
have  made  a  rate  upon  the  whole  of  the  parish  of 
Heckington. 

The  appellant,  who  is  rated  in  Heddngton  parish, 
but  whose  rateable  property  is  two  or  three  miles 
from  the  villase,  objects,  and  says  that  the  whole  of 
the  expense  of  providing  the  water  supply  ought  to 
be  paid  out  of  the  rates  payable  by  the  consumers  of 
the  water.  To  ascertain  how  this  capital  expenditure 
is  to  be  pud  involves  a  minute  examination  of  a 
somewhat  complicated  set  of  enactments. 

The  district  council  succeeds  to  the  powers  of  the 
rural  authority  under  the  Public  Health  Act,  1875. 
By  section  51  they  may  provide  their  district  or  any 
contributory  place  or  any  part  of  any  such  contribu- 
Uyry  place  with  a  supply  of  water  suffident  for  public 
and  private  purposes,  and  for  that  purpose  may  con- 
struct and  maintain  waterworks,  aig  wells,  and  do 
any  other  necessary  acts.  *<  Contributory  places  "  are 
defined  b^  section  229,  and  in  this  instance  the  whole 
of  the  pansh  of  Heddngton  is  the  contributory  place 
involved. 

By  section  233  the  district  council  may,  with  the 
sanction  of  the  Local  Government  Board  (whidi  has 
been  given),  for  the  purpose  of  defraying  any  costs, 
charges,  and  expenses  incurred  by  them  in  the  execu- 
tion of  the  sanitary  acts  of  the  Public  Health  Aot, 
1875,  borrow  any  necessary  sums  of  money.  The 
sums  so  borrowed  are  made  chargeable,  if  applied  to 
the  general  expenses  of  the  authority,  upon  the 
common  fund  out  of  which  sudi  expenses  are  pavable 
— i.e.,  out  of  the  rates  levied  upon  this  district 
generally;  if  implied  to  spedal   expenses  of  the 
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authority,  tipon  any  rates  6ut  of  whioH  sach  expenses 
are  payable. 

By  seotion  229  expenses  incurred  by  a  rural 
authority  are  divided  into  two  olasses^general  and 
special  expenses.  (General  expenses  are  all  such  as 
are  not  special.  The  determining  element  is  therefore 
to  be  sought  in  the  definition  of  special  expenses. 

"  Special  expenses,"  says  that  section,  "  shall  be 
the  expenses  of  the  construction,  maintenance,  and 
cleansing  of  sewers  in  any  contributory  place  within 
the  district,  the  providing  a  water  supply  to  any 
such  place  and  maintaining  any  necessary  works  for 
that  purpose,  if  and  so  far  as  the  expenses  of  such 
supply  and  maintenance  are  not  defrayed  out  of  water 
rates  or  water  rents  under  this  Acf  and  other 
matters  not  material  in  this  case.  Special  expenRcs 
are  by  the  same  section  made  a  separate  charge  on 
each  contributory  place 

The  language  is  not  happy.  So  far  as  sewers  are 
cq9oemed,  the  expenses  connected  with  sewers  in  any 
contributory  place — i.e.,  within  that  area — are  made 
special  expenses.  So  far  as  water  supply  is  concerned, 
the  cost  of  providing  a  water  supply  to  any  such 
place  is  what  is  made  a  special  expense.  The  case  of 
the  supply  to  a  part  of  the  contributory  place  has 
been  omitted.  I  believe  this  to  be  a  mere  slip  of 
drafting,  for  the  power  of  a  certain  number  of  rate- 
payers to  require  that  water  rates  or  rents  shall  be 
charged  to  oousumerp  (the  exercise  of  which  in  de- 
fault of  such  requirement  is  optional  with  the  rural 
authority)  given  by  section  10  of  the  Public  Health 
(Water)  Act,  1878,  is  confined  t6  the  ratepayers  of 
the  contributory  place.  Such  a  power  would  be 
absolutely  unnecessary  in  the  case  of  a  supply  to  part 
of  a  contributory  place  unless  the  ratepayers  in  ques- 
tion are  bable  to  the  cost  of  the  water  supply,  and  the 
restriction  of  the  power  to  ratepayers  of  the  con- 
tributory place  would  be  simply  monstrous  if  they 
were  not  the  only  persons  in  the  district  so  liable— in 
other  words,  if  they  were  not  special  expenses  within 
the  section.  It  is,  after  all,  no  great  stretch  of  lan- 
guage to  treat  the  water  supply  to  the  part  of  the 
contributory  place  as  (for  the  purpose  of  payment) 
a  supply  to  the  contributory  place  if  the  contributory 
place  has  to  pay  for  it,  or  for  so  much  of  it  as  is  not 
covered  by  the  water  rates  or  rents. 

The  question  does  not  arise  in  the  present  case, 
which  grows  out  of  an  appeal,  under  12  &  13  Vict.  c. 
45,  to  the  quarter  sessions,  the  foundation  of  which  is 
a  notice  of  appeal  which  must  (section  1)  state  the 
grounds  of  appeal.  The  quarter  sessions  are  pre- 
cluded from  entertaining  any  ground  not  stated  in 
the  notice,  and  so,  therefore,  is  this  court.  It  was 
impossible  to  discuss  section  229  without  referring  to 
it,  and  the  variation  of  the  language  which  it  exhibits 
has  led  us  to  an  elaborate  consideration  of  sdl  the 
enactments  bearing  upon  the  meaning  of  the  com- 
plete phraseology,  with  the  result  we  have  indicated, 
and  although  we  have  felt  bound  to  allude  to  this 
matter,  we  have  no  intention  of  casting  any  doubt 
uix>n  the  correctness  of  the  assumption  upon  which 
this  case  has  been  argued,  and  which  we  believe  has 
been  generally  recognized  in  practice —namely,  that 
the  supply  of  water  to  part  of  a  contributory  place  is 
included  in  the  expression  in  section  229,  "  a  supply 
to  any  such  place." 

The  objection  raised  by  the  appellant  is  of  quite  a 
different  character.  It  is  that  the  whole  of  the  cost 
both  of  construction  and  maintenance  of  the  necessary 
works  and  of  the  supply  generally  must  be  paid  out 
of  the  water  rates  or  rents,  so  far  as  is  arithmetically 
possible,  and  that  the  expression  "  if  and  so  far  as 
the  expenses  are  not  defrayed  out  of  water  rates  or 
rents,"  which  implies  that  there  may  be  a  balance  not 
covered  by  those  sources  qI  income,  is  intended  only 


to  meet  such  trivial  portions  of  the  expenses  as  fall 
within  a  proviso  to  section  230,  which  says  that  where 
the  amount  required  by  any  precept  from  a  oontrihu- 
tory  place  in  respect  of  special  expenses  is  less  than 
£10,  or  so  small  that  a  rate  of  less  than  a  penny  ia 
the  £  would  be  required  to  raise  the  sum,  the  over- 
seers to  whom  the  precept  is  directed  shall  not  aasen 
or  levy  an^  special  rate  for  the  same,  but  shall  pay 
the  amount  as  if  it  formed  part  of  the  contribufion 
required  from  them  in  respect  of  general  expeooses. 
I  cannot  think  that  this  view  is  right. 

By  section  56  of  the  Public  Health  Act,  1875, 
where  the  authority  supply  water  to  any  premiBes, 
they  may,  and  by  section  10  of  the  Public  Health 
(Water)  Act,  1878,  if  required  by  a  certain  number  of 
ratepayers  of  the  contnbutory  place  within  which 
they  supply  the  water,  they  must  charge  in  respect  of 
such  supply  a  water  rate  to  be  assessed  upon  the  n^ 
annual  Vfuue  of  the  premises  to  which  the  water  is 
supplied,  or  they  may  enter  into  agreements  for  the 
supply  of  water,  in  which  case  the  charge  is  called  s 
water  rent,  not  a  water  rate.  There  is  nothing  at  all 
to  indicate  the  scale  of  charge,  or  to  give  a  limit  in 
either  direcHon*  The  supply  of  water  is  to  be  paid 
for  by  the  consumer,  excepting  in  certain  cases  in 
which  upon  a  report  from  the  surveyor  of  the 
authority  it  appears  that  a  house  is  without  a  proper 
water  supply,  and  the  cost  is  very  small  or  fixed  at 
such  an  amount  as  the  Local  Gbvemment  Board  may 
think  reason "ible  under  all  the  circumstances;  and, 
except  in  the  limited  class  of  cases  to  which  tiie 
elaborate  machinery  of  section  3  of  the  PubUo  EEealth 
(Water)  Act,  1878,  applies,  there  is  no  power  to  com- 
pel anyone  to  take  water  from  the  supply  provided* 
nor,  except  in  the  case  of  persons  who  are  within  200 
feet  of  a  stand-pipe,  to  compel  anyone  who  does  not 
take  water  to  pay  for  it.  Under  suuh  uircumstanoai 
it  is  obvious  that  the  authority  mu^t  do  like  anyone 
else  who  has  a  uouiLuodity  to  sell  which  the  ciutoaier 
may  buy  or  not  as  he  likes.  They  must  make  their 
price  sufficiently  low  to  attract  custom.  If  the  whole 
expense — or  the  whole  except  a  sum  too  small  to 
make  another  penny  in  the  pound  in  the  water  rate— 
had  to  fall  upon  the  consumers  and  they  had  to  pay 
an  extravagant  price  they  would,  wherever  they 
could,  do  without  it,  and  the  people  who  would  have 
to  pay  the  whole  cost  of  the  water  supply  woold  be 
the  persons  who  could  not  do  without  it  and  the 
persons  who  live  within  200  feet  of  a  stand-pipa 
jThere  would  be,  to  say  the  least,  a  temptation  to 
«et  up  a  great  number  of  stand-pipes. 

It  is  impossible  to  suppose  that  anything  of  the 
'kind  was  intended.  It  is  of  the  essence  of  legialatiQo 
of  this  kind  that  works  necessary  or  desirable  for  tlie 
sake  of  health  should  be  paid  for  by  the  inhalHtaats 
at  large  of  the  chargeabk  unit,  though  the  dirsci 
benefit  may  accrue  only  to  a  portion^perhaps  to  a 
emaU  portion,  perhaps  even  to  only  one  of  the  in- 
habitants. What  is  A's  turn  to-day  may  be  B*8  ton 
to-morrow.  Very  often  the  works  are  too  expensive  to 
"be  borne  by  those  directly  benefited,  and,  had  they 
to  be  so  borne,  they  could  not  be  done  at  alL  The 
whole  community  very  often  benefits  indirectly,  and 
even  if  they  do  not,  their  turn  may  come  and  other 
works  for  their  peculiar  benefit  may  likewise  be  dooe 
iat  the  general  expense. 

It  is  of  no  purpose  to  put  extreme  cases  and  to 
show  that  any  unreasonable  things  might  be  done  by 
the  local  authority.  All  the  legislation  which  ooolen 
powers  upon  authorities  of  any  kind  is  founded  upon 
the  assumption  that  they  will  act  reasonably.  Nor  is 
the  expectation  disappointed,  as  a  general  role,  so  far 
as  one  may  judge  from  the  cases — ^numerous  as  tiMy 
are — which  brinff  under  the  review  of  the  oourta  the 
,  proceedings  of  looal  authorities.     Large  powen  lor 


7oLXLVf.       twy«.i8«.]        THE  WEEKLY  REPORTER. 


557 


H.C.     In  the  Mattbb  of  Abbtn.  betwebn  Gbobgb  and  Goldsmithb*,  &o.,  Insubanob  Assoc.    H.G. 


good  iiiYolTe  the  theoretioal  possibility  of  doing 
biirh-handed  and  unreasonable  things. 

An  observation  which  perhaps  touches  more  closely 
the  present  case  is  that  leeislafcion  of  this  kind  has 
necessarily  a  very  wide  and  general  appUoation,  and 
that  although  it  may  appear  to  the  appdlant  hard 
that  he  should  have  to  pay  for  the  cost  of  works  to 
■apply  water  to  people  three  miles  off,  the  operation 
of  a  general  enactment  cannot  depend  upon  whether 
the  parish  is  one  mile  long  or  ten,  or  the  particular 
area  ii  at  one  end  or  the  other  of  the  parish. 

It  is  to  be  observed  further  that  the  water  supply 
may  be  for  both  private  and  public  purposes.  Puohc 
purposes,  thouffh  carried  out  only  in  one  part  of  a 
contributory  place,  may  be  of  very  general  benefit 
Dot  only  to  the  consumers  of  the  water  supply,  but 
to  others  and  to  persons  who  live  outside  the  area  of 
the  water  supplv,  and  it  caimot  be  supposed  that 
expenses  applicable  to  such  purposes  were  intended 
to  be  paid  exclusively  by  persons  taking  the  supply 
for  their  own  private  purposes. 

lu  the  operation  of  section  229  no  distinction,  as  it 
leeins  to  me,  can  be  drawn  between  capital  and 
Liirrent  expenditure.  Both  fall  within  the  category 
of  special  expenses.  In  relief  of  both  is  to  be  carried 
to  the  account  any  sum  which  can  practically  and 
ressonably  be  raised  by  water  rates  and  water  rents. 
Of  such  reasonableness  and  practicability  the  local 
aathority  must  be  the  only  judges.  When  the 
smount  required  has  been  reduced  by  the  sum  raised 
by  the  water  rates  and  water  rents,  the  balance,  so 
&r  as  it  is  capable  of  being  estimated  by  unbroken 
pence  in  the  pound  in  a  rate  upon  the  contributory 
place,  is  to  M  charged  upon  and  paid  for  by  the 
contributory  place. 

There  is  nothing  to  show  that  in  the  present 
instance  the  proper  deductions  have  not  been  made, 
or  that  any  portion  of  the  water  rates  and  rents  has 
been  available  to  reduce  the  sums  required  to  meet 
the  instalments  of  debt  and  the  interest  in  arrear; 
uid  I  am  of  opinion,  therefore,  that  the  rate  was 
rightly  made,  and  the  appeal  must  be  dismissed  with 


KxNNSDT,  J.,  concurred. 

Appeal  dUm%9$ed. 

Solicitors  for  the  appellants.  Trass  &  Jarmain,  for 
MUUnffton  A  Simpsons,  oleaf  ord ;  and  Jessopp  dh  Godson, 
Sleaford. 

Solicitors  for  the  respondent,  Pateraon,  Snow, 
BlooDatn,  A  Kinder^  for  Ptakt,  Snow,  &  Son,  Sleaford. 
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a  B.  Div.  \ 

(Wills  and  Kennedy,  JJ.)  / 

In  the  Matter  of  An  Abbitbation  between  Geoboe 
AND  THE  Goldsmiths*  and  Genebal  Bubglaby 
Insubanob  Association,  (a.) 

Insurance  —  Burglary  and  housebreaking  —  "  Afitual 
forcible  and  violetU  entry  " — Entry  by  turning  Jiandle 
of  door, 

A  policy  of  insurance  against  loss  of  jewellery  in  the 
mssurttCs  shop  by  burglary  and  liousebreaJeing  defined 
these  terms  cm  **loss  by  theft  following  upon  actual 
wioleni  and  forcible  entry  upon  tlie  premises,**  At 
8  a,m.,  during  the  temporary  absence  o/  the  porter  in 
ekarge  of  the  shop,  an  entry  was  effected  by  turning  the 
handle  of  the  door  of  the  shop^  which  was  shut,  bt^ 
mniher  bolted  or  locked,  and  jewellery  was  stolen. 

(a.)  Beported  by  F^  O.  Bobinbon,  Ssq.,  Barrister- 
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Held,  that  the  loss  was  covered  by  the  policy. 

Sppcial  case  stated  by  an  arbitrator. 

On  the  24th  of  December,  1891,  George  effected 
with  the  association  a  policy  of  insurance  of  his 
stock-in-trade  and  jewellery  situate  at  his  shop  and 

§  remises,  78,  Strand,  London,  ''  against  loss  or 
amaffe  by  burglary  and  housebreaking,  as  herein- 
after defined.''  The  policy  provided  that  the  assured 
should  be  paid  the  value  of  any  of  the  property 
insured  which  should  be  ''lost  by  theft  following 
upon  actual  forcible  and  violent  entry  upon  the 
premises." 

On  the  12th  of  March,  1897,  the  policy  being  then  in 
force,  the  front  door  of  the  shop  was  at  8.30  a.m. 
shut,  but  neither  locked  or  bolted,  and  access  to  the 
shop  could  be  gained  by  turning  the  handle  of  the 
door.  Soon  after  8.30  a.m.,  in  the  temporary 
absence  of  the  porter,  who  was  moving  the  shutters 
of  the  shop  to  the  rear  of  the  premises,  one  or  more 
persons  opened  the  front  door,  entered  the  shop, 
unobserved,  and  stole,  took,  and  carried  away  certain 
jewellery  which  was  then  in  the  shop. 

The  question  for  the  opinion  of  the  court  was 
whether  the  assured  had  sustained  a  loss  of  the 
jewellery  by  theft  following  upon  actual  forcible  and 
violent  entry  upon  the  premises  within  the  meaning 
of  the  policy. 

Joseph  Walton,  Q,C,,  and  A.  T.  Lawrence^  Q*0^fi 
for  the  assured. 

Bucknill,  Q,C,,  and  C.  L.  Atknboroiigh,  for  the 
association. 

Wills,  J.— It  is  somewhat  difficult  to  say  whit  i& 
the  proper  construction  to  be  placed  upon  the  lan<« 
guage  of  this  policy,  but,  broamy  speaking,  it  seems 
to  me  to  be  a  policy  against  burglary  and  house- 
breaking, for  it  says  that  the  assured  shall  be  insured 
against  burglary  and  housebreaking  as  thereinafter 
defined.  We  must  therefore  look  to  the  definition  of 
those  terms  given  in  the  policy,  but  it  will,  I  think, 
be  convenient  to  state  fint  of  all  what  would  have 
been  the  appropriate  description  of  burglary  and 
housebreaking  if  those  words  had  been  intended  to 
have  borne  an  unqualified  meaning.  The  technical 
definition  of  burglary  and  housebreaking  is  a  felonious 
breaking  and  entering  of  premises  for  tne  purpose  of 
committing  a  felony  therein.  This  policy,  however, 
contains  no  reference  to  *'  breaking '*  as  a  term  by 
itself,  which  is  an  essential  part  of  the  definition  of 
burglary  and  housebreaking,  and  substitutes  for  it 
"an  actual  forcible  and  violent  entry  upon  the 
premises,'*  and  instead  of  saying  for  "the  purpose 
of  conunitting  a  felony  therein,"  the  policy  says 
that  theft  must  follow  the  entry.  It  is  apparent 
that  some  qualification  of  the  terms  burglary 
and  housebreekking  is  intended,  for,  whereas  breaking 
may  technically  be  only  a  constractive  breaking,  the 
policy  says  there  must  be  an  actual  forcible  and 
violent  entry.  Therefore  constructive  burglary  or 
housebreakinR  is  got  rid  of.  Now,  do  the  words 
"forcible  ana  violent  entry"  mean  anything  more 
tlum  a  burglarious  entry,  for  force  is  part  of  the 
notion  whi<m  enters  into  every  definition  of  burglary 
or  housebreaking  P  In  old  indictments  the  expression 
used  was,  by  force  and  arms ;  now  we  say,  feloniously 
and  burglai  k  ujiy.  If  the  policy  had  omitted  the 
word  "violei.t"  and  had  said  "a  forcible  entry 
followed  by  thvft*'  it  would  have  had  much  the 
same  meaning  as  the  ordinary  definition  of  burglary 
or  housebreakiug  with  the  substitution  of  a  then 
committed  for  the  intent.  Does  it,  then,  make  any 
difference  that  the  word  "violent"  is  used? 
^ "  Violent  *'  only  means  by  foroe,    la  the  diotionariev 
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the  first  synoimn  gtvea  for  ''  violenoe  "  is  physioal 
foroe.  Does  the  word  **  violent "  in  this  polioy  mean 
anything  more  than  that?  If  it  did,  cases  might 
ooour  which  the  policy  must  ohviously  have  been 
intended  to  cover,  in  which,  neverthdess,  the  force 
used  would  be  so  trivial  that  they  would  be  excluded 
from  the  policy.  Take  the  case  of  an  entry  effected 
by  pushing  aside  a  catch  and  lifting  a  window,  Can 
it  be  supposed  that  the  policy  would  not  apply  to 
such  a  case  as  that?  Another  instance  might  be 
taken  from  the  openiDg  of  premises  by  means  of  a 
dLcleton  kejy,  which  would  take  no  more  force  than 
opening  a  door  in  the  usual  way.  Illustrations  such 
as  these  show,  to  my  mind,  that  the  word  *'  violent*' 
in  this  policy  cannot  have  be^i  intended  to  be  con- 
strued in  its  popular  sense,  and  I  do  not  think  it  was 
intended  that  violence  in*  any  special  degree  must  be 
used.  I  think  that  the  policy  gives  a  somewhat 
inartistic  definition  of  burglary  and  housebreaking 
subiect  to  certain  important  qualifications  which 
explain  why  the  parties  resorted  to  a  special  definition 
of  those  terms  instead  of  leaving  them  to  be  inter- 
preted aooording  to  their  ordinary  legal  meaning. 

Kennedy,  J.^I  am  of  the  same  opinion.  This  is 
a  j^lioy  against  burglary  and  housebreaking,  and, 
seeing  that  those  are  words  which  although  they 
have  a  technical  meaning  are  also  fairly  weU  under- 
stood in  a  popular  sense,  it  would  be  necessary,  I 
think,  to  use  very  dear  words  to  deprive  the  assured 
of  the  benefit  to  be  obtained  from  the  policy  by  reason 
of  the  words  burglary  and  housebreaking  having 
been  used.  It  is  quite  true  that  the  policy  does  not 
say  that  the  assured  is  desirous  of  effecting  an  insur- 
ance against  burglary  and  housebreaking  $impUciter, 
but  **  as  thereinsiter  defined." 

What  the  oom^anjr  would  want  to  be  protected 
against  in  the  stnct  interpretation  of  burglary  and 
housebreaking  would  be  what  is  called  constructive 
burglary.  It  is  also  assumed  that  the  premises  will 
be  closed  by  some  physical  obstruction  and  therefore 
the  polioy  says  there  must  be  an  actual  forcible  and 
violodt  entry,  and  that  really  gives  an  equivalent  to 
the  breaking  which  is  an  essential  part  of  burglary. 
So  long  as  there  is  an  actual  dosing  of  the  premises 
by  some  obstade,  there  is  that  condition  of  things 
which  the  company  intended  to  have  and  what  the 
language  of  the  poucy  fairly  construed  gives  them. 
These  premises  were  dosed  by  a  door  which  wa/B 
intended  to  prevent  persons  from  coming  in,  and  that 
obstade  was  overcome  bv  foroe.  Nothing  would  be 
more  undesirable  than  to  nave  a  discussion  as  to  what 
constituted  videnceas  distinguished  from  foroe,  for  it 
would  be  a  most  difficult  matter  to  settle. 

Wills,  J.^I  should  like  to  add  to  what  I  have 
already  said,  that  we  must  not  be  taken  to  have 
dedded  that  shoplifting  comes  within  this  policy. 

Judgment  for  tJie  <u9ured, 

Solidtor  for  the  assured,  Stanley  Aiienhorough,    • 

SoUdtors  for  the  association,  AUenborough  A  Son* 


Q.  B.  Div.  1 

(Ridley  and  Channdl,  JJ.)  J 


Kay  20. 


Bbg.  v.  JirsTiOBS  OF  London  and  JasxicBSOFTnB 
Strand  Division. 
Ex  parte  London  Gountt  Oouncil.  (a.) 

Licensing  law — Appeal  against  re/aeal  to  transfer^ 
Notice  of  appeal  served  on  justices — Order  hy  couH  uf 
quarter  sessions  on  justices  to  pay  appetiants  corfi  — 
CeiUorm— Alehouse  Act,  1828  (9  (/oo.  4,  c  61), 
ss.  27,  29. 

D,  appealed  to  quarter  sessions  against  a  refvaaX  of  the 
licensing  justices  to  transfer  a  licence.  At  the  hearing 
of  the  appeal  the  justices  appeared  hy  counsel  to  inform 
the  court  of  the  reasons  on  which  they  had  acted;  hut  the 
quarter  sessions  aUowed  the  appeal  and  made  an  order 
directing  thcU  the  justices  should  pay  aU  the  oosts  thai 
t?ie  appellant  liod  incurred. 

Held,  that  so  much  of  the  order  cu  directed  ihejudiesi 
to  pay  costs  was  ultra  vires,  as  the  quarter  sessions 
Iiaano  jurisdiction  under  sections  27  and  29  oftheAU* 
house  Act,  1828,  to  make  such  an  order. 

Oause  shown  against  a  rule  nisi  for  a  cerOorwi  to 
bring  up  to  be  quashed  an  order  of  quarter  aessioot 
for  we  county  of  London,  so  far  as  it  referred  to  tiis 
payment  of  the  successful  appeUant's  oosts  by  tlw 
justices  of  the  Strand  Divinon. 

In  January,  1898,  the  justices  for  the  Stnnd 
Division  of  the  county  of  London  hdd  a  speoial 
session  for  the  transfer  of  licences  to  suoh  persons  ai 
desired  to  keep  inns,  aldiouseB,  and  victoaUinf 
houses  to  sdl  excisable  liquors  pursuant  to  9  Geo.  4 
and  Acts  amending  the  same.  Dalton,  a  publiosn, 
appUed  to  them  to  transfer  to  him  a  licence  in 
respect  of  the  *'  Horse  and  Ddphin  "  pubUo-hooss, 
and  they  refused  his  apjxlioation.  Dalton  hafing 
served  due  notice  of  his  intention  to  appeal  to  tlM 
CUerkenwell  Quarter  Sessions  on  the  justioes  of  the 
Strand  Division,  the  latter  appeared  by  oounad  at  tbs 
hearing  of  the  appeal  to  inform  the  oourt  of  the  rossow 
on  which  they  nad  refused  to  grant  the  transfflr. 
The  court  of  quarter  sessions,  after  hearing  oomisei 
on  both  sides,  reversed  the  decision  of  the  Stnnd 
justices ;  and  further  ordered  that  the  justioM 
*<  should  forthwith  pay  or  cause  to  be  paid  to  the 
clerk  of  the  peace  of  thu  oounty  for  Messrs.  Layton  ft 
Sons,  sohdtors  for  the  said  Dalton,  the  sum  of  £32 
for  his  oosts,  and  this  oourt  doth  further  ordsr  thst 
the  treasurer  of  the  oounl^  oouncil  for  London, 
ohaiged  with  the  reodpt  and  expenditure  of  moasfi 
from  and  out  of  which  the  oosts  of  public  prosees- 
tions  have  ordinarily  been  defrayed,  do  renay  uato 
the  said  justices  and  their  solidtor  the  said  sum  of 
£35  and  a  further  sum  of  £7  18s.,  and  indemnify  the 
said  justioes  from  all  oosts  and  charges  whatsoeter  to 
which  such  justices  may  have  been  put  by  reason  of 
their  having  had  served  upon  them  ttie  notioe  of  the 
intention  of  the  said  Dalton  to  appeaL" 

The  following  sections  are  material  to  the  aign- 
ment: 

Section  27  of  the  Alehouse  Act,  1828,  provides  thst 
"  any  person  who  shall  think  himsdf  aggrieved  by 
any  act  of  any  justice  done  in  or  oonoeramg  the 
execution  of  this  Act "  may  apply  to  quarter  sBSsimiii 
"  provided  that  sudi  person  shall  give  to  sudi  jmtisi 
notice  in  writing  of  his  intention  to  i^^psal,  and  of 
tiie  oause  and  matter  thereof,  within  five  days  nexi 
after  sudi  act  shall  have  been  done,  and  seven  ds|i 
at  least  before  such  session  •  •  •  andtheoomisi 
such  session  shall  hear  and  determine  the  matter  of 

(<»,)  Beported  by  BB8Km  Bud,  Bsq^,  Barnstorm 
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mch  appeal,  and  sliall  make  each  order  therein,  with 
or withont costs,  as  to  such  court  shall  seem  meet; 

and  in  case  the  act  appealed  against  shall  be  the 
refosal  to  grant  or  to  transfer  any  licence,  .  .  .  and 
the  judgment  be  reversed,  it  shall  be  lawful  for  the 
Bftid  001^  to  grant  or  to  transfer  such  licence  in  tiie 
same  manner  as  if  such  licence  had  been  granted  .  •  . 
or  transferred  ...  at  the  licensing  meeting,  and  tiie 
jad^ment  of  the  said  court  shall  be  final  and  con- 
dnsive;  and  in  case  of  the  dismissal  of  such  appeal 
...  the  said  court  shall  order  the  said  judgment  to 
he  carried  into  execution  and  costs  awarded  to  be 
paid.  .  .  ." 

Section  29  provides  that  in  "  every  such  case  where 
notice  of  appeal  ag^ainst  judgment  of  any  justice  in 
or  oonoeming  the  execution  of  this  Act  shall  have 
been  given,  and  such  appeal  shall  have  been  dis- 
misBed,  or  the  judgment  so  appealed  against  shall 
bave  been  affirmed  or  such  appeal  shall  have  been 
iBandoned,  it  shall  be  lawful  for  the  court  to  whom 
inch  appeal  shall  have  been  made  or  intended  to  be 
made,  and  such  court  is  hereby  required,  to  adjudge 
and  order  that  the  party  so  havine  appealed  or  given 
notice  of  hia  intention  to  apx>eu  shall  pay  to  the 
justice  to  whom  such  notice  shall  have  been  given,  or 
to  whomsoever  he  shall  appoint,  such  sum  by  way  of 
costs  as  shall,  in  the  oxnnion  of  the  court,  be  sufficient 
to  indeomify  such  lustioe  from  all  costs  and  charges 
whatsoever  to  whiim  suoh  justice  may  h&ve  been  put 
in  oonseqnenoe  of  his  having  had  served  upon  him 
notice  of  the  intention  of  snoh  party  to  appeal,"  with 
power  to  commit  to  prison  untQ  payment. 

The  Licensing  AcC  1872  (35  &  36  Vict.  c.  92),  by 
Bsction  75  repealed  sections  27,  28,  and  29  ox  the 
Alehouse  Aot,  1828,  except  in  so  far  as  they  '*  relate 
to  the  renewing  of  lichees  or  to  the  transfer  of 
fioences  under  sections  4  and  14  of  the  same  Act." 

By  section  66  of 'the  Local  Gbvemment  Act,  1888 
(o.  41) :  '*  All  costs  incurred  by  the  quarter  sessions 
or  the  justices  out  of  sessions  of  a  county,  and  all 
costs  incurred  by  any  justice  in  defending  any  legal 
proceedings  taken  against  him  in  respect  of  any  order 
made  or  act  done  in  the  execution  of  his  duty  as  such 
justioe,  shall,  to  such  amount  as  may  be  sanctioned 
oy  the  standbsg  joint  committee  of  the  county  council 
of  quarter  sessions,  and,  so  far  as  they  are  not  other- 
wise provided  for,  be  paid  out  of  the  county  fund  of 
the  county." 

F.  Low  showed  cause. — There  can  be  no  *'  parties  " 
to  this  appe^  except  the  appellant  and  the  justices ; 
the  justices  being  ''parties,"  the  order  directing  them 
as  the  unsuccessful  partv  to  pay  the  costs  of  the  ftppli- 
cant  is  right,  and  ought  not  to  be  quashed.  They 
had  notice  served  on  them  by  Dalton  of  his  intention 
to  appeal,  and  they  appeared  on  the  hearing  of  the 
sppeid  by  counsel.  U  was  not  as  if  a  third  party  had 
nised  objection  to  the  granting  of  the  licence.  The 
quarter  sessions  had  jurisdiction  to  make  this  order 
on  them  to  pay  costs,  under  sections  27  and  29  of  the 
Alehouse  Act,  1828.  By  the  Summary  Jurisdiction 
Acta,  1848,  1878,  and  1884,  and  the  Quarter  Sessions 
Act,  1849,  other  provisions  Tto  the  29th  section  of 
the  Act  of  1828)  were  made  relative  to  costs  on  appeal 
sod  all  coats  inconsistent  with  the  provisions  of  the 
Summary  Jurisdiction  Act,  1879.  But  by  the 
decision  of  the  House  of  Lords  in  Boulter  v.  Justices 
9/Kentj  ante,  p.  114,  [1897]  A.  C.  556,  it  was  decided 
that  licensing  justices  were  not  a  court  of  summary 
jurisdiction.  Therefore  all  the  cases  decided  on  that 
|roimd»  in  which  it  has  been  held  that  no  order  for 
Kwts  oonld  be  made  against  the  justices  cease  to  be 
Kttboritiea  against  my  contention.  Moreover,  the 
case  of  Beg.  v.  Justieei  of  London,  48  W.  B.  387,  [1895] 
I  Q.  B.  619>is  powan  smthoritythat  no  longer  can  be 


relied  on  against  me.  It  is  clear  that  if  the  justices 
are  the  successf  al  parties  in  an  appeal  that  they  are 
indemnified  against  loss.  Under  the  Act  of  1828 
the  successful  party  is  entitled  to  costs  from  the 
justices  if  they  are  the  tmsuccessful  party.  That 
appears  clear  from  section  66  of  the  Local  Gov  em  r- 
ment  Act,  1888.  [^Avory,  contra. — There  again  the 
indemnity  is  restricted  to  oosts  incurred  in  legal  pro- 
ceedings.] FBiDLEY,  J. — ^Do  you  say,  Mr.  Low,  that 
these  proceedings  were  legal  proceedings  ?]  I  submit 
these  were  legal  proceedings.  [^Avory,  contra, — If  the 
justices  are  active  litigant  parties,  then,  under  sections 
27  and  29  of  the  Act  of  1828,  they  may  be  liable  to  pay 
costs,  but  I  shall  contend  that  the  mere  service  of  a 
notice  to  appear  and  their  appearing  and  stating  the 
reasons  for  refusing  the  licence  does  not  make  jihem 
litigant  parties  to  the  appeal  within  the  mei&ning  ej 
the  statutes.]  The  question  depends  solely  upon  the 
contruction  to  be  placed  upon  sections  27  and  29,  read 
together,  of  the  Act  of  1828,  since  the  procedure 
foUowed  under  the  Judicature  Acts  has  now  no 
bearing  on  it. 

The  following  cases  were  referred  to  during  argu- 
ment: Bex  V.  Cottingham,  2  A.  &  E.  250;  Price  v. 
James,  41  W.  B.  57,  [1892]  2  Q.  B.428;  Beg.  v.  Vurdey, 
13  W.  B.  75,  5  B.  &  S.  909;  Beg.  v.  QoodaU,  L.  B.  9 
Q.  B.  557,  22  W.  B.  Dig.  125. 

H.  Avory,  in  support  of  the  rule,  was  not  required 
to  argue. 

BiDLET,  J. — I  think  that  this  rule  should  be  made 
absolute.  The  argument  of  Mr.  Low  is  that  in  con- 
sequence of  the  ruling  of  the  House  of  Lords  in  the 
case  of  BotUter  v.  Justices  of  Kent,  which  puts  the 
Summary  Jurisdiction  Acts  out  of  the  question  upon 
this  subject,  that  there  must  be,  by  implication  if  not 
expressly  stated,  within  section  27  of  the  Licensing 
Act  of  1828,  a  power  to  award  costs  ap;ainst  the 
justices  because  there  is  nobody  else  agamst  whom 
they  can  be  awarded. 

That  is  really  the  argument ;  but  we  must  look  at 
the  section  itself  and  see  whether  it  means  that  in 
every  case  there  shall  be  the  possibility  of  the  power 
of  making  any  such  order,  and  I  am  not  able  to  find 
it.  The  section  remains  as  it  was  before,  and  under 
that  section  as  it  was  construed  before,  without  the 
assistance  of  the  Summary  Jurisdiction  Acts,  there 
would  not  have  been,  as  I  understand  it,  the  power 
to  order  costs  against  the  justices ;  but  with  the 
assistance  of  those  Acts  and  the  decision  of  Beg,  v. 
Justices  of  London  (which  has  been  quoted  by  Mr. 
Low)  it  could  be  argued  that,,  if  they  made  them- 
selves parties,  there  was  power  to  order  costs  against 
them  if  they  were  parties  to  the  appeal,  and  in  that 
case  the  justices  had  made  themselves  parties  to  the 
appeal,  otherwise  that  case  would  be  a  decision 
completely  against  Mr.  Low,  in  tiie  present  instance, 
because  here  the  justices  have  not  made  themselves 
parties  to  the  appeal.  But  although  the  Act  no 
longer  does  apply,  and  therefore  the  case  of  Beg.  v. 
Justices  of  London  is  not  a  precise  authority  agiunst 
Mr.  Low's  contention  here  to-day,  it  does  not  rollow 
that  it  is  a  decision  in  his  favour;  nor  do  1  see  in  the 
original  Act,  without  the  assistance  of  Summary 
Jurisdiction  Acts,  anything  from  which  it  can 
now  be  argued  tiiat  tiiere  was  more  in  it  than  it 
has  been  allowed  that  the  Act  contained  previously 
to  the  decision  of  Boulter  v.  Justices  of  Kent.  The 
Act  surely  is  the  same  as  it  was  before,  and  we 
are  not  to  read  into  that  Act  power  which  it 
was  held  it  formerly  did  not  contain,  merely  because 
it  has  been  ruled  that  the  licensing  justices  are  not  a 
court  of  summary  jurisdiction.  It  appears  to  me 
dwr  that  in  section  21  there  oo^  to  1^  WQcd^      9^ 
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nan  be  anderstood  to  mean  that  the  costs  may 
be  awarded  against  the  jiistioes»  before  we  decide 
that  it  should  be  so.  There  are  no  snoh  words 
that  I  can  find  in  section  27,  and  in  section  29 
it  is  quite  <3lear  to  me  that  whilst  the  appellant,  if 
unsuccessful,  is  to  pay  to  the  justices  sucn  costs  as 
are  dealt  with  in  the  early  part  of  section  29,  there 
is  no  provision  under  which  the  justices  are  to 
he  ordered,  or  can  be  ordered  to  pay  to  a  success- 
ful appellant  his  costs.  There  are,  indeed,  provisions 
under  which  the  justices  may  recover  from  the 
treasurer  of  the  county  such  costs  as  he  has  b<>en  put 
to — *'  to  which  he  has  been  so  put " — and  I  should 
have  thought  that  those  did  not  include  the  costs  of 
the  appellant ;  but,  however  that  may  be,  the  order 
in  the  present  casa  has  been  that  the  justices  shall 
pay  those  costs,  and  that  they  are  to  be  reimbursed 
by  the  treasurer  of  the  county,  or,  as  in  this  case, 
by  the  county  council.  I  think  there  is  no  power 
contained  in  either  section  27  or  section  29  of  the 
Licensing  Act  of  1828  to  make  that  order,  and  I  am 
not  able  to  accept  the  argument  that  because  the  case 
of  Beg,  v.  Justices  of  London  m  no  loneer  in  point 
against  Mr.  Low  in  this  case,  that  tnerefore  he 
is  entitled  to  succeed.  It  revnrts  to  the  old  state  of 
things  which  existed  before,  and  without  the  Summary 
Jurisdiction  Acts.  I  think,  therefore,  the  rule  ought 
to  be^made  absolute. 

Channell,  J. — I  am  of  the  same  opinion.  Tbe 
only  effect  of  BoiUter  v.  Justices  of  Kent  is  that  it 
prevents  certain  cases  being  authorities  in  the  matter 
which  they  otherwise  would  be,  and  conclusive 
authorities.  As  it  stands  they  contain  certain  dicta 
which,  as  far  as  they  go,  go  against  Mr.  Low's  argu- 
ment, but  it  prevents  any  authority  in  them  bemg 
binding  on  us.  The  result  is  it  throws  us  back  on  the 
true  construction  of  9  Geo.  4,  and  in  my  judgment 
you  cannot  find  any  power  in  section  27  to  give  costs 
against  justices  who  appear  to  fight  the  case.  The 
only  words  which  appear  to  do  so  are  ''shall  make 
such  order  therein,  with  or  without  costs,  as  to  the 
said  courts  shall  seem  meet."  It  does  not  seem  to  me 
that  that  necessarily  involves  that  in  every  case 
which  comes  before  them  under  the  section  there 
must  be  some  party  against  whom  they  can  give  costs. 
Those  words  occur  in  the  general  part  of  that  section 
(27)  which  relates  to  an  appeal  by  any  person  who 
thinks  himself  **  aggrieved  by  any  act  of  any  justice, 
done  in  or  concerning  the  execution  of  this  Act." 
There  may«be  a  very  great  number  of  appeals  under 
it,  in  the  great  majority  of  which  there  would  be 
somebody  against  whom  costs  could  be  given.  This 
is  a  general  power  rdating  to  them,  but  not  neces- 
sarily applicable  in  the  particular  case. 

The  particular  case  before  us  is  dealt  with  in  the 
subsequent  part  of  section  27,  which  says :  ''In  case 
the  act  appealed  against  shall  be  the  refusal  to  grant 
or  to  transfer  any  licence,  and  the  judgment  be  re- 
versed." That  is  this  very  thing  then;  it  gives 
express  power  to  the  court  to  grant  or  transfer  the 
licence  in  the  same  manner  as  if  it  had  been  granted 
at  a  licensing  ^session  and  that  the  judgment  of  the 
court  shall  be  final  and  conclusive  to  aU  intents  and 
purposes,  and  that  is  all  it  says  as  regards  the  case 
where  the  judgment  of  the  licensing  justices  is  re- 
versed. ^  But  in  the  next  part  of  the  section  it  says, 
"And  in  case  of  the  dismissal  of  such  appesd  or 
of  the  affirmance  of  the  judgment  in  which  such 
act  was  done  and  which  was  appealed  against,  the 
said  court  shall  adjudge  and  order  the  said  judg- 
ment to  be  carried  into  execution  and  costs  awarded 
to  be  paid,  and  shall,  if  necessary  issue  process  for 
enfoicmg  such  order."  So  that  there  is  an  express 
power  to  enforce  thQ  order  iia  to  oo^ts  iz^  the  one  cave 


of  the  appeal  being  dismissed,  and  to  issue  piooen  for 
it,  and  Uiere  is  nothing  whatever  said  about  costs  ia 
the  case  of  the  appeal  being  allowed,  which  certainly 
looks  as  if  when  it  was  allowed  there  were  to  be  do 
costs  given  to  the  appellant.  Section  29,  so  far  m 
it  has  any  bearing  on  that,  is  quite  consistent  witk 
that. 

Bale  ahsoluie. 

Solicitor  for  the  London  County  Council  IF.  i. 
Blaxland, 

Solicitors  for  Denton,  Layton,  Sons,  ^  Lendoiu  \ 


Oct  27. 


Prob.  Div.  &  Adm.  Div.   \ 
Divorce.  f 

Wtnnb  V,  Wynnb.  (a.) 

Divorce  —  Desertion — Intention  at  time  of  leearing^ 
Criminal  proceedings  pending, 

A  husband  left  his  wife  in  1895  after  divorce  proceed' 
ings  in  which  he  had  appeared  <u  co-respondent  {thejvni 
disagreeitig).  At  the  last  interview,  he  left  her  under  tie 
impression  that  this  was  the  cause  of  his  departure,  aed 
that  he  would  return  in  a  few  months.  He  teae  iM 
financial  embarrassment,  his  firm  immediate^  heeam 
bankrupt,  and  uHimatdy  the  official  receiver  appUeifcr 
a  warrard  against  him.  He  had  carried  on  an  intripe 
with  an  adress  in  1893  and  1894  unknown  to  his  wife. 
He  sent  one  letter  to  his  wife  begging  for  moneif,bidwi& 
no  address  ;  .but  otherwise  he  did  not  commanicaU  wik 
or  see  her. 

The  court  held  that,  at  the  time  he  left  his  wfe,k 
intended  to  desert  her,  and,  adultery  being  proved,  gruM 
a  decree  nisi /or  dissolution  of  marriage. 

Hearing  of  undefended  divorce  %ction  in  which  ik» 
wife,  Marianne  A.  Wynne,  petitioned  for  adissolntioi 
of  the  marriage  on  the  ground  of  her  husbisd*! 
adultery  and  desertion. 

The  parties  were  married  on  the  11th  of  Jamarj, 
1881,  and  there  was  no  issue  of  the  marria^  Tte 
husband  was  a  solicitor,  and  continued  in  Dosman 
till  March,  1895,  when  the  firm  beoame  hankriDt 
with  very  heavy  liabilities.  They  Uved  happu| 
together  tiU  the  husband  was  a  co-respondent  in  tke 
divorce  suit  of  Hawtin  v.  Hawtin  and  Wynne,  wkuh 
was  tried  in  February,  1895,  when  the  joey  & 
agreed.  Lnmediately  afterwards  the  husband  tsl»- 
graphed  to  his  wife,  and  on  the  2nd  of  March  she  ntek 
him  at  an  hotel  in  London;  he  told  her  he  wu 
ruined,  he  could  not  face  the  disgrace,  and  Bust 
leave  for  a  few  months  till  the  mattw  had  Uovn 
over.  The  wife  thought  the  disgrace  he  refecied  to 
was  the  divorce  case.  She  did  not  see  him  again,  bet 
in  July,  1896,  he  wrote  to  her  asking  for  help,  bat 
did  not  give  his  address  other  than  by  saying  he  hid 
written  to  his  brother  telling  him  his  plans.  In  tie 
bankruptcy  the  official  receiver  ultimately  procozwi  s 
warrant  for  the  husband's  arrest,  it  appearing  that  bi 
had  been  speculating  and  Uving  very  extravagantly. 
After  his  departure  the  wife  found  that  her  husbaai 
had  been  carrying  on  an  intrigue  with  an  actrav  is 
1893  and  1894,  and  this  was  the  adultery  charged  asi 
proved. 

Bargrave  Deans,  Q,0.,  and  Priestley ^  tor  the  prf- 
tiouer,  referred  to  Drew  v.  Drew^  36  W.  &.  92*.  U 
P.  D.  97,  as  an  authority  that  in  the  present  eem 
there  was  desertion  without  cause  for  two  years. 

Jeunb,  p.— The  adultery  is  dearly  proved,  tiio  oriy 
question  b  whether  there   has  been  deaeriioo.   At 

(a.)  Reported  by  J.  Gebabd  JjAXSQ,  Est).,  Barrirter- 
>t-Law^ 
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first  sight  there  is  this  diffionlty,  the  respondent 
andoabtedly  left  for  reasons  of  a  financial  kind  and  fear 
of  the  consequences  of  the  acts  of  which  he  had  been 
guilty;  but  that  is  not  conclusive.  Sir  J.  Hannen 
in  Drew  y.  Drew  pointed  out  that  the  test  to  be 
applied  is,  What  was  the  respondent's  intention  with 
regard  to  the  petitioner  when  he  left  her.  Here  he 
had  previously  been  carrying  on  an  intrigue  with 
another  woman,  which  shows  he  had  lost  all  affection 
for  his  wife,  and  he  gave  a  false  reason  for  his 
departure,  and  saying  that  he  should  only  be  away 
for  a  few  months.  He  also  concealed  lus  address 
from  her,  although  he  appears  to  have  sent  it  to  his 
brother.  These  facts  show  that  the  respondent 
when  he  left  his  wife  was  anxious  to  get  rid  of  her 
society.  I  think  that  desertion  has  been  proved,  and 
there  must  be  a  decree  nisi. 

Decree  nisL 

Solicitors  for  the  petitioner,  Arthur  Newton  A  Co. 


$ribs  (iTounctl. 

{From  the  Supreme  Court  of  New  South  Walea.) 

March  10. 
Municipal  Council  of  Sydney  v.  Young,  (a.) 

Corporaiion — Municipal  corporation — Street  vested  in 
corporation — Compensation — Sydney  Corporation  Act, 
1879  (43  Vict.  No.  3)— 51  Vict.  No.  37. 

Under  the  Sydney  Corporation  Act,  1879,  all  public 
ways  in  the  city  of  Sydney  were  vested  in  the  council. 
A  local  Act  (61  Vict.  No.  37)  enabled  the  Secretary  for 
Puhlie  Works  to  form  a  tramway.  In  the  course  of 
eonsirudion  it  became  necessary  to  take  a  small  portion 
of  a  sirett  in  the  city  of  Sydney,  and  the  municipal 
authority  claimed  compensation  under  the  Act,  which 
ejUitles  the  owner  of  property  taken  to  compensation. 

Held,  that  the  vesting  of  a  street  or  public  xoay  vested  no 
property  in  the  municipal  authority  beyond  the  surface 
of  the  street  and  such  portion  as  may  be  absolutely 
necessarily  incidental  to  the  repairing  and  proper  manage- 
ment of  the  street,  and  did  not  vest  the  soil  or  land  in  them 
as  owners;  and,  consequently,  that  the  surface  of  the 
street  was  not  subject-matter  for  compensation. 

This  was  an  appeal  from  the  Supreme  Court  of 
New  South  Wales. 

The  sections  of  the  Acts  of  Parliament  and  the 
&cts  sufficiently  appear  in  their  lordships'  judgment. 

Witt,  Q.C.,  and  Foley,  for  the  appellant. 

Sir  B.  Beid,  Q.C,  and  Vaughan  Hawkins,  for  the 
respondent. 

The  judgment  of  their  lordships  (the  Earl  of  Hals- 
BUBY,  Ij.C.,  Lords  Hebsohbll,  Magnaghtbn,  and 
HoBRis,  and  Sir  Biohabd  Couoh)  was  delivered  by 

Lord  MOBBIS. — In  this  case  their  lordships  feel  no 
difficulty.  A  local  Act  (51  Vict.  No.  37)  enabled  the 
Secretary  for  Public  Works  of  Sydney,  who  is  called 
the  constructing  authority,  to  form  a  tramway.  It 
became  necessary  in  the  making  of  the  tramway  to 
take  some  twelve  perches  of  a  street  leading  from  a 
particular  named  place  to  a  public  park.  The 
nmnicipal  authority  of  Sydney  fdleged  that  by  the 
taking  of  those  twelve  perches  of  this  street  they 
were  entitled  to  compensation  under  the  Act,  which 
of  course  entitles  the  owner  of  the  property  to  com- 


(o.)  Reported  by  C. 


H.  Grafton,  Esq.,  Barrister- 
at-Lftw, 


pensation.  That  of  course  depends  on  whether  the 
municipal  authority  of  Sydney  are  the  owners  of  the 
street  in  any  sense  that  would  give  them  a  claim  for 
compensation.  The  provision  by  which  the  property 
in  the  street  in  any  respect  rests  in  them  is  under  the 
Sydney  Corporation  Act  of  1879,  the  43rd  Victoria, 
No.  3,  which  states  that  **all  public  w'ays  in  the  city 
of  Sydney  now  or  hereafter  formed  shall  be  vested  in 
the  council,  who  shall  have  full  power,*'  and  so  on. 

Now,  it  has  been  settled  by  repeated  authorities, 
which  were  referred  to  by  the  learned  chief  justicb, 
that  the  vesting  of  a  street  or  public  way  vests  no 
property  in  the  municipal  authority  beyond  the 
surface  of  the  street,  and  such  portion  as  may  be 
absolutely  necessarily  incidental  to  the  repairing  and 
proper  management  of  the  street,  but  that  it  does  not 
vest  the  soil  or  land  in  them  as  the  owners.  If  that 
be  so,  the  only  claim  that  they  could  make  would  be 
for  the  surface  of  the  street  as  being  merely  property 
vested  in  them  qua  street,  and  not  as  genend  property. 
Their  lordships  are  of  opinion  that  that  is  not  the 
subject-matter  of  compensation,  for  the  street  being 
diverted  into  a  tramway  is  in  no  way  a  taking  of 
property  within  the  meaning  of  the  compensation  to 
be  assessed  under  the  Public  Works  Act  of  Sydney. 
In  point  of  fact  it  is  rather  the  opposite,  because  the 
municipal  authority,  by  getting  rid  of  the  street,  pro 
tanto  have  less  expense,  and  it  is  in  that  respect  a 
relief  to  the  ratepayers. 

Then  it  has  been  said  that  the  construction  should 
not  be  given  to  the  words  '*  shall  be  vested  in  the 
council"  in  the  Sydney  Corporation  Act  of  1879 
which  has  been  given  to  similar  Acts  in  England, 
because  there  has  been  an  amending  Act  passed 
which  seems,  as  is  suggested,  to  widen  that  interpret 
tation  as  to  what  is  vested  in  them.  Their  lordships 
are  of  opinion  that  the  amending  Act  does  not  do  so. 
It  provides  that  **  it  shall  be  lawful  for  the  municipal 
council  of  Sydney,  for  the  purpose  of  opening, 
altering,  and  widening,"  &c.,  to  purchase  land,  to 
exchange  land,  or  to  sell  land.  That  must  mean  to 
which  they  are  really  entitled  as  land,  and  which  as  a 
matter  of  law  they  have  acquired,  and  can  sell  like 
any  ordinary  individual. 

Their  lordships  are  of  opinion,  therefore,  that  the 
judgment  of  the  Supreme  Court  ought  to  be  affirmed, 
and  they  will  accordingly  humbly  advise  her  Majesty 
to  that  effect.  The  appellant  must  pay  the  costs  of 
this  appeal. 

Solicitors  for  appellant,  Barraud  &  Jupp. 

Solicitors  for  respondent,  Light  dt  Ocdbraith. 


OCourt  of  ZlppeaL 

Prom  Q.  B.  Div.  ) 

(Earl  of  Halsbury,  L.C.,  and     \  May  4. 

A.  L.  Smith  and  Collins,  L.J  J.) ) 

Tbotdeb,  Andebson,  &  Co.  v.  Tiiahes  and  Msbsey 
Mabine  Insubanoe  Co.  (a.) 

Insurance — Marine — Freight — Notice  of  abandonment — 
Personal  negligence  of  the  assured. 

Where  a  ship  carrying  a  cargo  sustains  sea  damage  to 
such  an  extent  as  would  justify  an  abandonment  to'iUe 
underwriters  on  ship,  and  under  such  circumstances  thai 
the  cargo  could  not  possibly  be  carried  on  in  any  substi' 
tuted  ship,  it  is  not  necessary  that  notice  of  abandonment 
should  be  given  to  the  underwriters  on  freight. 

(a.)  fieported  by  P.  G.  Ruokeb,  Esq.,  Barrister- 
at-Law. 
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Bankin  v.  Potter,  22  W.  B.  1,  L.  E.  6  H.  L.  83, 
/oUowed. 

It  is  no  defence  to  an  action  on  a  policy  of  marine 
insurance^  claiming  as  for  a  loss  hy  perils  of  the  sea, 
that  the  loss  tvas  brought  about  by  the  personal  [tfwugh 
not  wilful)  negligence  of  the  assured  in  the  navigation  of 
the  ship. 

Appeal  from  the  judgment  of  Kennedy,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  in  the  interest  of  the 
owners  of  the  sailing  ship  Qainsborovgh  on  a  policy 
of  marine  insnranoe  on  freight  effected  with  the 
defendants  by  the  plaintiffs.  The  principal  plaintiff 
was  A.  McPhail,  who  was  the  owner  of  forty-two 
sixty- fourths  of  the  ship,  and  was  also  master. 

The  Gainsborough,  while  carrying  a  cargo  of  coal 
on  a  voynge  covered  by  the  policy,  stranded  on  a  reef 
near  the  island  of  Honolnlu,  in  consequence  of  the 
negligent  navigation  of  the  master,  and  two  days 
afterwards  the  ship  and  cargo,  being  in  a  very 
perilous  position,  were  sold  as  they  were  by  the 
master  to  a  purchaser,  who  after  jettisoning  part  of 
the  cargo,  ultimately  succeeded  in  getting  the  ship 
and  tiie  remainder  of  the  cargo,  which  was  greatly 
deteriorated,  off  the  reef.  The  circumstances  were 
such  that  it  was  impracticable  to  carry  on  the  cirgo 
either  in  the  stranded  ship  or  in  a  substituted  ship. 
The  plaintiffs  claimed  as  for  a  total  loss  of  freight. 

Another  action,  Westport  Coal  Oo,  v.  Mr.Phail,  post, 
p.  566,  arising  out  of  the  same  circumstances  was 
brought  by  the  owners  of  the  cargo  against  the 
shipowners,  and  was  tried  before  Kennedy,  J.,  and 
a  jury  a  few  days  before  this  action  was  tried.  It  was 
agreed  tliat  the  findings  of  the  jury  in  that  case  should 
be  taken  to  be  findings  in  this  case.  The  findings  of 
the  jury  were  that  the  stranding  was  due  to  the 
negligence,  but  not  the  wilful  negligence,  of  the 
master  in  the  navigation  of  the  ship ;  and  that  the 
■ale  of  the  cargo  by  the  master  two  days  after  the 
stranding  was  unnecessary. 

KennMy,  J.,  gave  judgment  in  the  present  case 
for  the  plainti£^. 

The  defendants  appealed  on  the  grounds — ^first,  that 
no  notice  of  abandonment  had  been  given ;  secondly, 
that  the  loss  of  freight  had  been  caused  by  the 
personal  negligence  of  the  assured. 

Joseph  Walton,  Q.0„  and  T.  E.  ScruUon,  for  the 
appellants. 

Eobson,  Q,C,,  and  Joseph  Hurst,  for  the  respondents. 

The  following  oases  were  cited  besides  those  men- 
tioned in  the  judgments :  Mordy  v.  Jones,  4  B  &  0. 
394 ;  PhilpoU  v.  Swann,  11  0.  B.  N.  8.  270,  10  W.  B. 
0.  L.  Big.  46 ;  Christie  v.  aecrctan,  8  T.  B.  192 ;  Cullm 
V.  BuOer,  5  M.  &  Sel.  461. 

Cur.  adv.  vult. 

May  4,— A.  L.  Smith,  L.J.,  read  the  following 
judgment :  This  is  an  action  by  a  shipowner  for  a 
total  loss  of  freight  upon  a  policy  of  marine 
insurance  covering  &eight ;  and  the  first  point  taken 
by  the  defendints,  who  are  an  underwriting 
company,  is  that  as  neither  the  ship  carrying  the 
goods  for  the  carriage  of  which  the  freight  was  to  be 
earned,  nor  the  goods  themselves,  were  actual  total 
losses,  notice  of  abandonment  must  have  been  given 
by  the  plaintiff  to  the  underwriters  upon  freight,  to 
entitle  him  to  recover  for  total  loss  of  freight.  The 
second  point  is  that,  as  the  stranding  of  the  vessel 
which  brought  about  the  loss  of  freight  sued  for,  was 
oaused  by  the  negligent  navigation,  though  not  the 
wilful  act,  of  the  plaintiff  the  assured  (he  being  part 
owner  and  oaptain  of  the  ship),  he  cannot  recover  upon 
the  policy.  The  facts  are  as  follows :  On  the  27th 
of  Hay,  1896,  the  plaintiff  Oftused  a  policy  of  lOftrine 


insurance  to  be  effected  with  the  defendants  on  hii 
and  his  co-owners'  behalf  against  perils  of  the  su 
upon  "  freight  chartered  or  as  if  chartered  '*  in  the 
ship  OainslK>rough  from  Sydney  to  Newcastle,  Nev 
South  Wales,  while  there  and  thenoe  to  any  port  or 
ports  in  New  Zealand,  while  there  and  thenoe  to  S<a 
Francisco.  When  the  ship  was  proceeding  on  her 
voyage  from  New  Zealand  to  San  Francisco  with  t 
cargo  of  ooal,  the  plaintiff  found  himself  short  of 
water  and  thereupon  justifiably,  as  it  has  been 
held,  put  into  Honolulu  for  water.  Upon  nearin^ 
Honolulu  on  Saturday,  the  29th  of  August,  1896, 
owing,  as  it  has  been  found,  to  his  negligent  nsri- 
gation,  the  ship  was  run  upon  and  became  firmlj 
stranded  upon  a  reef  and  oommenoed  at  oac4  to 
make  water.  Endeavours  were  made  to  get  her  off  bf 
means  of  towing  bat  without  avail,  seas  were  washiag 
over  her  decks,  she  was  bumping  heavily  upDn  the  reef 
and  kept  going  further  on,  her  cargo  became  wetted  by 
the  sea- water,  and  the  ship  and  cargo  were  In  a  very 
critical  and  perilous  position.  In  these  ctrcamftiocji 
the  plaintiff  took  the  opinion  of  Lloyd's  ageut  si 
Honolulu,  together  with  that  of  the  harbour- master 
there,  and  of  a  Captain  Campbell,  and  they  agreed  in 
advising  him  that,  considering  the  couditim  and 
position  of  the  ship  and  cargo,  they  should  be  at  onoa 
sold;  and  upon  Monday,  the  3l8t  of  August,  they 
were  accordmgly  sold,  situated  as  they  were,  and 
realized  the  sum  of  £374,  the  purchaser  Allen  harin^f 
also  to  pay  some  charges  to  the  amount  of  £43.  It 
has  been  found  that  this  sale  was  not  justified  at  the 
time  it  took  place,  but  my  brother  Kennedy,  whj 
tried  the  case,  has  found  that  the  sale,  althoogli 
premature,  must  have  taken  place  within  a  few  days 
of  the  time  at  which  it  did.  The  ship  and  cargo 
remained  upon  the  reef  until  the  26th  of  Septonber, 
when  Allen  commenced  operations  in  order  to  get  the 
ship  and  cargo  off,  a  steam  pump  having  by  thattioie 
been  obtain^.  Some  200  tons  of  coal  were  then 
jettisoned,  and  upon  the  4th  of  October  the  ebip, 
with  the  remainder  of  her  cargo  in  her,  was  got  offl 
This  coal  when  got  out  of  the  ship  was  sold  at 
Honolulu  by  Allen  for  £1,000. 

Without  dealing  with  the  evidence  in  detail  in 
my  judgment  it  wows  that  the  sea  damage  iHuch 
the  ship  had  sustained  —  situated,  as  she  vat, 
2,000  miles  from  San  Francisco,  which  was  tbe 
nearest  port  at  which  the  ship  could  be  repainei 
to  make  her  a  cargo-oarrying  ship,  and  then 
only  at  a  cost  which  would  have  exceeded  tbe  viloe 
of  the  ship  when  repaired— was  such  as  woald  bsre 
justified  an  abandonment  of  the  ship  and  a  dsim 
against  the  underwriters  upon  the  ship  for  a  totil 
loss.  The  learned  judge  has  found  that  '*it  wm 
not  a  practicable  thing  to  carry  on  the  cargo  either 
in  the  stranded  ship  or  in  any  other  shin,  for 
none  could  be  obtained,  and  that  it  could  not 
have  been  carried  on,  and  no  abandonment  would 
have  enabled  the  assurers  to  do  so ;  that  the  osigo, 
although  it  did  not  actually  perish,  was  in  a  condi- 
tion in  which  it  was  not  doubtful  whether  notioe  d 
abandonment  could  give  the  assurers  any  advanfee^ 
for  it  was  quite  clear  it  would  not ;  that  the  esigo 
would  have  had  to  be  sold  at  Honolulu,  and  that  tbe 
freight  by  reason  of  the  stranding  was  an  actual  tot^ 
loss,  and  that  there  was  a  destruction  of  the  voyage.** 
These  being  the  findings  of  the  learned  j^dgs,  st 
there  was  clearly  evidence  to  support  them,  I  see  an 
ground  for  differing  from  him.  There  was  no  tele- 
graphic commnnioation  between  HouoIoIb  aad  Sea 
Francisco  or  anywhere  else.  Honolnlu  was.  as  beloft 
stated,  2,000  miles  from  San  FranoiBco,  and  tUs  «tf 
the  nearest  place  to  Honolulu  wherefrom  to  eoa- 
municate  with  England.  Had  notit  o  of  a^aidoaoeat 
of  freig;ht  been  given  by  the  plamtiff  from  Htivoldn, 
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u  the  underwriters  npon  freight  now  contend  it 
ftbould  have  heen,  it  would  have  taken  from  five  to 
iix  weeks  before  the  underwriters  oould  have  com- 
manicated  with  Honolulu.  The  evidence  shows  that 
the  coal  in  its  wet  state  could  not  have  been  carried 
on  board  any  ship  from  Honolulu  to  San  Francisco 
by  reason  of  its  inflammable  condition  and  liability  to 
spontaneous  combustion.  It  could  have  been  dried 
at  Honolulu,  but  it  was  proved  that  the  process  of 
oashipping,  drying,  reshipping,  and  afterwards  con- 
veying coal  on  to  its  destination  is  such  that,  besides 
the  heavy  cost  of  drying,  the  coal  itself  becomes 
greatly  deteriorated  and  damaged,  and,  as  before 
stated,  the  learned  judge  has  found  that  the  sale 
of  the  coal  at  Honolulu  must  have  taken  place 
within  a  few  days  of  the  time  at  which  it  was 
ictoally  sold.  It  was  argued  for  the  underwriters 
that  as  there  was  no  actii^  total  loss  of  the  ship, 
for  she  remained  a  ship  after  the  stranding  and  is 
K>  still,  and  as  there  was  no  actual  total  loss  of  the 
cargo,  for  it  remained  coal  after  the  stranding  as 
before,  though  wetted  and  greatly  deteriorated  and 
depreciated  in  value,  the  assured  could  not  recover  for 
fr  total  loss  of  freight  unless  notice  of  abandonment 
»f  freight  had  been  given  to  the  underwriters  upon 
bright.  Now,  the  question  of  giving  notice  of  aban- 
kounent  upon  a  policy  covering  freight  is  distinct 
bom  the  question  of  giving  notice  of  abandonment 
ipon  a  policy  on  a  ship,  and  they  must  be  kept  apart. 
kX  one  time  there  was  a  conflict  of  opinion  upon  this 
|ii6Btion  of  giving  notice  of  abandonment,  Lord 
ihinger,  in  Boux v. Salvador,  SBing.  K.  C.266,  holding 
hat  there  were  cases  in  which,  although  the  subject- 
satter  insured  against  remained  in  apecie,  notice  of 
abandonment  ne<^  not  be  given ;  Lord  Campbell  on 
he  contrary  {Kniaht  v.  Faith,  15  Q.  B.  649)  holding 
hat  notice  of  abandonment  must  be  given  in  all 
•sea  except  in  cases  of  actual  total  loss.  This  contro- 
reny  was  finally,  as  regards  a  policy  on  freight, 
[etmnined  in  the  case  of  Rankin  v.  Potter,  22  W.  B. 
,  L.  R.  6  H.  L.  83,  in  the  House  of  Lords,  in  which 
ase  the  judges  were  called  in  to  advise  the  Hou^e  as  to 
he  neoessi^  of  an  assured  npon  freight  in  all  cases 
;ifing  notice  of  abandonment  in  the  case  of  a  oon- 
tmctive  total  loss  of  ship  before  he  could  recover  for 
.  total  loss  of  freight.  Lord  Abinger's  view  was 
npiported.  In  Bankin  v.  Potter  the  appellants,  the 
maerwriters  upon  freight,  contended  that,  by  the 
Bsnrance  law  of  England,  where  the  thinff  insured 
listed  in  kind,  however  deteriorated  or  damaged, 
here  oonld  be  no  total  loss  without  notice  of  abandon- 
Mnt,  and  one  of  the  questions  asked  by  the  House  of 
he  judges  was  this :  Was  notice  of  abandonment, 
ither  of  ship  or  freight,  or  of  both,  necessary  to 
oaUe  the  pLuntiff  to  recover  for  a  total  loss  on  a 
oUcy  on  freight  P  In  this  case  the  subject-matter 
t  insoxanoe  was  chartered  freight.  I  will  cite  a 
■iwngn  from  the  opinion  of  Brett,  J.,  given  in 
nswer  to  the  question  asked,  for  it  is  very  perti- 
ent  to  the  present  case.  The  learned  judge  says 
u  102),  ''  I  venture  to  affirm  that  it  is  a  correct 
roposition  of  insurance  law  to  say  that  no  abandon- 
lent  is  necessary,  and  no  notice  of  abandonment  is 
iqnired,  where  there  is  nothing  to  abandon  which 
a&  paas  to  or  be  of  value  to  the  imderwriter.  It 
Hows  that  on  a  poUoy  on  freight  in  general  terms 
lere  need  be  no  abrndonment  of  freight,  and  no 
>tice  of  abandonment  is  required,  where  the  ship  is 
imaged  to  such  an  extent  or  under  such  drcum- 
KDCBB  as  would  authorize  an  abandonment  of  the 
op  on  a  pdioy  on  the  ship,  and  where  there  is  no 
xgo  on  board  the  ship,  or,  if  on  board,  where  none 
saved  with  the  chance  of  an  opportunity  of  its  being 
rwarded  in  a  substituted  ship.  In  the  several  states 
ciTcnmstanoes  above  set  forth  and  considered,  the 


loss  of  freight  on  the  policy  on  freight  would  be  an 
actual  total  loss.  This  conclusion  does  not,  as  it 
seems  to  me,  go  the  lengtii  of  determimng  that  there 
never  can  be  a  constructive  total  loss  of  freight.  If, 
for  instance,  the  ship  should  be  damaged  as  described, 
but  cargo  which  was  on  board  has  been  saved  tinder 
circumstances  which  leave  it  doubtful  whether  such 
cargo  might  or  might  not  be  forwarded  in  a  substi- 
tuted ship,  or  if  the  original  cargo  should  be  lost  and 
the  ship  may  or  may  not  probably  earn  some  freight 
by  carrying  other  goods  on  the  voyage  insured,  it  may 
be,  and  I  think  the  rule  is,  that  in  order  to  make 
certain  his  right  to  recover  as  for  a  total  loss  on  the 
policy  on  freight  the  assured  should  give  notice  of 
abandonment  of  the  chance  of  earning  such  substi- 
tuted freight."  It  will  be  also  seen  upon  reading  the 
opinion  oF  Blackburn,  J.,  given  to  the  House  in  this 
case,  that  that  learned  judge  (p.  121}  combats  the 
contention  that  there  was  a  technical  rule  of  insurance 
law  by  which  notice  of  abandonment  must  be  given 
if  the  thing  exists  in  specie  at  all,  though  the  state  of 
things  was  such  that  the  underwriters  could  do 
nothing  even  if  they  had  the  notice.  He  says :  **  I 
think  this  (notice  of  abandonment)  is  from  the  nature 
of  things  confined  to  cases  where  there  are  some  steps 
which  the  underwriters  could  take  if  they  had  notice. 
When  they  can  do  so,  I  think  that  the  neglect  to  give 
a  notice  of  abandonment  may  determine  the  owner's 
election.  ...  If  there  was  nothing  they  could 
do,  no  notice,  I  think,  is  required."  And  in  another 
part  of  his  opinion  the  learned  judge  says  (p.  124), 
'*  But  as  to  the  freight,  I  can  see  nothing  which  could 
have  been  done  by  the  underwriters  if  the  idle  cere- 
mony of  a  notice  had  been  gone  though."  Lord 
Chelmsford  in  delivering  the  judgment  of  the  House 
points  out  that  considerations  having  reference  to  a 
policy  on  freight  must  be  kept  eniirely  separate  and 
apart  from  considerations  havmg  reference  to  a  policy 
on  ship,  and  after  discussing  the  conflicting  cases  of 
Knight  v.  Faith  and  Boux  v.  Salvador,  gave  iadgment 
upon  the  principles  laid  down  by  Blackburn  and 
Brett,  JJ.,  above  alluded  to,  and  the  House  of  Lords 
held  that  the  assured  in  the  circumstances  of  that 
case  oould  recover  for  a  total  loss  of  freight. 

It  seems  to  me  that  iu  the  present  case,  applying 
the  principles  laid  down  in  Rankin  v.  Potter,  the  cir- 
cumstances were  saoh  as  (a)  to  authorize  an  abandon- 
ment of  the  ship  on  a  policy  on  ship ;  {h)  that  there 
was  no  chance  of  an  opportuuity  of  the  cargo  being 
forwarded  in  a  substituted  ship,  for  no  other  could 
be  obtained  ;  (c)  that  this  was  not  a  matter  of  doubt ; 
{d)  that  the  ship  herself  could  earn  no  freight  on  the 
voyage  insured;  (e)  that  there  was  nothmg  which 
the  underwriters  upon  freight  could  have  done,  had 
notice  of  abandonment  been  given  to  them,  and  it 
would  have  only  been  an  idle  ceremony  to  have  done 
so.  Five  years  after  t^i8  decision  in  Rankin  v.  Potter 
in  the  House  of  Lords,  Brett.  L.J.,  in  this  court  in 
KaUenhach  v.  Mackenzie,  26  W.  B.  844,  3  C.  P.  D. 
467,  when  cousideiiDg  the  necessity  of  giving  notice 
of  abandonment  upon  a  policy  upon  ship,  made  some 
observations  as  to  what  hcul  been  decided  in  Rankin 
V.  Potter  in  the  House  of  Lords,  which,  if  applicable 
to  a  policy  upon  freight,  would  raise  a  difficulty  in 
the  present  case.  That  learned  judge,  when,  as 
before  stated,  dealing  with  a  policy  upon  ship,  said  (p. 
475) :  ''  I  am  not  prepared  to  say  that  if  it  could  be 
shown  that  the  subject-matter  of  insurance  at  the 
time  when  the  assuied  has  information  upon  which 
otherwise  he  would  be  bound  to  act "  (i.e.,  give  notice 
of  abandonment)  *'is  in  such  a  condition  that  it 
would  absolutely  perish  and  disappear  before  notice 
could  be  received  or  any  answer  returned,  that  that 
might  not  excuse  the  assured  f roiu  giving  notice  of 
abuidonment ;  but  I  am  prepared  to  say  that  nothing 
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Bhort  of  that  would  ezouse  him ;  and  althoagb  I  do 
not  Bay  what  I  have  stated  would  excuse  him,  I  am 
not  prepared  to  say  it  would  not.'*  Cotton  and 
Thesiger,  L.JJ.,  gave  judgment  to  the  like  effeot» 
and  held  that  as  the  ship  had  not  ceased  to  exist  and 
been  entirely  lost  at  the  time  when  notica  of  aban- 
donment should  have  been  given,  the  assured  could 
not  recover  for  a  total  loss  on  a  policy  upon  ship.  It 
appears  to  me  that  the  learned  judges  were  dealing  in 
this  case  of  Kaltenhach  v.  Mackenzie  with  a  loss  occa- 
sioned by  a  sea  peril  upon  an  insurance  upon  ship, 
and  not  with  a  loss  of  freight  upon  a  policy  on 
freight,  which,  as  pointed  out  by  the  House  of  Lords, 
are  contracts  entirely  independent  of  each  other ;  and 
that  what  I  have  already  said  about  Rankin  v.  Potter 
governs  the  present  case.  I  am  of  opinion,  therefore, 
that  this  first  point  as  to  the  necessity^  of  there  being 
a  notice  of  abandonment  given  in  this  case  fails  the 
defendants. 

The  second  point  taken  is  that  inasmuch  as  the 
ship  was  run  upon  the  reef  by  the  negligent  naviga- 
tion, thou8;h  not  wilful  act,  of  the  captain,  as  he  was 
one  of  the  assured  he  cannot  recover  upon  the 
policy.  It  cannot  be  doubted  that  a  policy  upon 
ship  covering  perils  of  the  sea  covers  a  loss  brought 
about  by  the  negligent  navigation  of  the  captain  and 
crew,  if  such  loss  is  immediately  caused  by  a  peril  of 
the  sea.  It  was  held  o?er  fifty  years  ago  in  Dixon  v. 
SadleVy  5  M.  &  W.  405,  at  p.  414,  that  an  assured  of 
ship  makes  no  warranty  to  the  underwriters  that  the 
master  and  crew  will  do  their  duty  during  the 
voyage,  and  consequently  their  negligence  is  no 
defence  to  an  action  on  a  policy  when  the  loss  is 
brought  about  by  their  neghgent  navigation,  if  the 
loss  is  immediately  occasioned  by  the  perils  of  the  sea. 
Parke,  B.,  when  delivering  the  judgment  of  the 
court,  cited  five  cases  in  support  of  this  proposition, 
commencing  as  far  back  as  the  year  1818  with  the 
case  of  Busk  v.  Royal  Exchange  Assurance  Co.,  2  B.  & 
Aid.  73.  That  the  negligent  navigation  of  a  ship  by 
a  person  other  than  the  assured  affords  no  defence  to 
an  action  upon  a  policy  of  marine  insurance  against 
perils  of  the  sea,  when  the  loss  is  immediately  ccoa- 
sioned  by  a  peril  of  the  sea,  is  clear,  the  reason,  in  my 
opinion,  being  that  what  is  insured  against  is  a  peril 
of  the  sea,  which  is  none  the  less  a  peril  of  the  sea 
though  brought  about  by  negligent  navigation.  Is 
there,  then,  any  warranty  by  a  part-owner,  if  he  be 
one  of  the  assured,  that  he  will  not  personally  be 
guilty  of  negligent  navigation  during  the  voyage 
covered  by  the  policy  P  We  are  not  dealing  with  a 
loss  brought  about  by  the  wilful  act  of  an  assured. 
Negligent  navigation  has  never  been  held  to  be 
equivalent  to  "dolus,"  or  the  "misconduct**  which 
is  spoken  of  by  Lord  Campbell  in  Thompson  v. 
Hopper,  6  W.  B.  83,  6  E.  &  B.  937,  nor  is  it  the 
negligence  referred  to  by  Lord  Ellenborough  in  Bell 
V.  CarstairSy  14  East  374.  It  cannot  be  doubted  that 
the  legcd  maxim,  Injure  non  remota  causa  sedproxima 
spectatur,  applies  when  considering  what  are  the  par- 
ticular perils  for  which  an  insurer  undertakes  to  be 
liable  on  a  policy  of  marine  insurance,  if  such  maxim 
contravenes  no  principle  of  insurance  law,  and  is  not 
hostile  to  the  manifest  intention  of  the  parties  (see 
ver  Lord  Campbell  in  Thompson  v.  Hopper).  It  is  not 
disputed  at  the  bar  that  negligence  of  an  assured 
upon  a  fire  policy,  whereby  the  fire  was  occasioned 
which  caused  the  loss,  affords  no  defence  to  the 
insurer.  Why  so  P  Because  loss  by  fire  is  what  is 
insured  against.  And  so  in  a  marine  policy  sea  perils 
are  what  is  insured  against.  The  risk  undertaken  by 
an  underwriter  upon  a  policy  covering  perils  of  the 
sea  is  that  if  the  subject-matter  insured  is  lost  or 
damaged  immediately  by  a  p«ril  of  the  sea,  he  will  be 
jrespopsible ;  and  in  niy  judgment  it  niatters  nof  if 


the  loss  or  damage  is  remotely  caused  by  the  negfli- 
gent  navigation  of  the  captain  or  crew  or  of  thfl 
assured  himself,  always  assuming  that  the  loss  ii  not 
occasioned  by  the  wilful  act  of  the  assured.  In  tiie 
last  case  the  maxim  ab  jve  referred  to  does  not  apply 
for  the  reasons  pointed  out  by  L3rd  Campbell  in 
Thompson  v.  Hopper,  for  then  not  only  does  the 
rnnxim  contravene  the  principles  of  insurance  Isir  sad 
the  manifest  intention  of  the  parties,  but  it  is  qoali- 
fi^d  by  another  legal  maxim.  Dolus  circuitn  nonpur- 
yatur,  I  believe  that  there  cannot  be  found  in  the 
insurance  law  of  England  a  single  case  to  support  the 
proposition  now  contended  for  by  the  undersrriteni, 
which  is  that,  assuming  the  loss  has  not  been  oecs- 
sioned  by  the  wilful  act  or  default  of  the  assured,  bat 
is  immediately  caused  by  a  peril  of  the  sea,  the  remote 
and  not  the  proximate  causa  is  to  be  looked  to. 

There  are,  on  the  other  hand,  ca^es  which  in  mj 
j  ttdgment  strongly  go  to  show  that  what  I  am  siyioir 
is  the  law.  I  refer  again  to  Thompson  v.  Hopper  sod 
the  case  in  the  House  of  Lords  of  Dadgetm  v.  Pern- 
broke,  25  W.  B.  499,  2  App.  Cas.  2S4.  lu  each  of 
those  cases  the  under  v^ritors  were  sued  upon  time 
policies  for  losses  immediately  occasioned  by  perils  of 
the  sea.  It  never  sugrgested  itself  to  the  underimten 
to  attempt  to  defend  themselves  upon  the  groood 
that  the  fosses  were  occasioned  by  the  negligence  of 
the  assured,  but  on  the  contrary  in  the  first  caicthe 
defence  was  founded  upon  the  assured  hsvios 
"  knowinffly,  wilfully,  wrongfully,  and  improperly" 
committea  acts  whereby  the  loss  was  occasioned,  snd 
in  the  second  case,  upon  the  assured  having  "  know- 
ingly and  without  justifiable  cause"  sent  the  ship  to 
sea  in  such  an  unseaworthy  condition  that  the  kii 
was  thereby  occasioned.  If  negligence  of  the  asBored 
whereby  the  loss  was  occasioned  constituted  a  defence 
to  the  underwriters  upon  a  policy  covering  perils  of 
the  sea,  it  is  to  me  inconceivable  that  sudi  defesoe 
was  not  set  up,  more  especiallv  when  it  is  seen  who 
the  counsel  were  who  appeared  for  the  underwritefs. 
The  total  absence  of  authority  as  to  the  point  no* 
suggested  as  being  a  valid  defence,  and  the  presaee 
of  authority  where  buch  a  defence  might  have  sTailtd 
the  underwriters  but  was  not  set  iip,  to  my  mind  ii 
most  significant.  As  Lord  Penzance  said  in  Dadgee* 
V.  Pembroke,  if  what  is  now  contended  for  be  the 
law,  **the  underwriters  have  been  signally  supine  in 
availing  themselves  of  it,  for  there  is  no  csae  wbeie 
such  a  defence  as  this  has  been  set  up.  The  materisb 
for  such  a  defence  must  have  existed  in  ooontlem 
instances,  and  yet  there  is  no  trace  of  it  in  any  cut 
which  has  been  brought  to  your  lordships'  notice, 
still  less  any  decision  upholdii^  such  a  doctrine." 

My  brother  Kennedy  has  dealt  with  what  caaei  have 
been  pressed  into  the  service  of  the  underwriters  as 
being  authorities,  which  in  reality  they  are  not,  snd  I 
do  not  go  over  them  again.  I  agree  in  his  judgment, 
and  for  the  reasons  above  I  am  of  opinion  that  both 
points  fail  the  defendants,  and  that  this  appeal  molt 
bedismiBBed. 

Collins,  L.J.,  read  the  following  judgmoit:  Ism 
of  the  same  opinion.  On  the  question  of  abaste- 
ment  I  think  that  on  the  facts  found  the  ctfe  i> 
concluded  by  Rankin  v.  Potter,  The  argnnientB  of 
the  appellants  were  really  those  of  the  disiaitieni 
judges  in  that  case. 

As  to  the  negligence  point,  I  think  this  alio » 
concluded  by  authority.  There  can  be  no  doob* 
whatever  that  the  proximate  cause  of  the  loe«  *■•• 
peril  of  the  sea.  It  is  now  conclusively  aettW  y 
the  series  of  cases,  of  whidh  Hamilton  v.  /^■f^* 
36  W.  R.  369.  12  App.  Cas.  518,  is  the  1m^ 
that  "perils  of  the  sea  "mean  the  same  thug 
whether  they  appear  in  a  bill  of  lading,  a  cbarter- 
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party,  or  a  policy  of  InsuraDce.  But  the  rights  of  a 
party  relying  on  an  exception  of  sea  perils  in  a 
oontract  of  carriage  may  be  very  different  from  those 
of  an  assured  claiming  for  a  loss  by  the  like  perils 
under  a  policy.  Negligence  by  the  carrier  will 
defeat  his  right  to  claim  the  benefit  of  the  exception, 
not  because  it  prevents  the  loss  being  a  loss  by  sea 
perils,  but  because  his  negligence  gives  a  cross-right 
to  the  underwriter  to  an  equivalent  amoutit:  see 
Lord  Herschell's  opinion  in  The  Xantho,  36  W.  B. 
3d3, 12  App.  Gas.  503,  at  p.  510,  citing  Willes,  J.,  in 
Grill  y.  General  Iron  Screw  Collier  Co.,  14  W.  R.  893, 
L.  B.  1  G.  P.  600.  The  loss  therefore  being  by 
a  sea  peri),  the  right  of  the  assured  is  absolute 
mJess  his  own  conduct  has  given  a  cross-right  to  the 
underwriter  against  himself.  Now,  it  has  been  settled 
by  a  long  series  of  authorities  that  negligence  of  the 
assnred's  servants  does  not  give  such  cross-right  and 
does  Dot  therefore  on  the  absolute  contract  of  insur- 
ance relieve  the  underwriter  from  making  good 
the  loss  of  which  a  sea  peril  was  the  proximate 
eause. 

"  I  may  say,'*  says  Willes,  J.,  in  the  paseage  above 
nf erred  to,  *  *  that  a  policy  of  insurance  is  an  absolute 
contract  to  indemnify  for  loss  by  perils  of  the  sea,  and 
it  is  only  necessary  to  see  whether  the  loss  comes 
within  the  terms  of  the  contract  and  is  caused  by 
perils  of  the  sea;  the  fact  that  the  loss  is  partly 
CBQsed  by  things  not  distinctly  perils  of  the  sea  does 
not  prevent  it  coming  within  the  contract.  In  the 
case  of  a  bill  of  lading  the  case  is  different,  because 
there  the  contract  is  to  carry  with  reasonable  care 
unless  prevented  by  the  excepted  perils.  If  the 
goods  are  not  carried  with  reasonable  care  and  are 
consequently  lost  by  perils  of  the  sea,  it  becomes 
neceaeary  to  reconcile  the  two  parts  of  the  instru- 
ment, and  this  is  done  by  holding  that,  if  the  loss  by 
perils  of  the  sea  is  caused  by  the  previous  default  of 
the  shipowner,  he  is  bable  for  the  breach  of  his 
covenant." 

If,  therefore,  negligence  of  the  owner's  servants 
does  not  excuse  the  underwriter,  as  it  does  not,  it 
most  be  because  such  negligence  gives  no  cross* right 
in  a  oontract  of  insurance  as  it  would  in  a  bill  of 
lading.  These  decisions,  therefore,  involve  the  pro- 
position that  the  owner  does  not  contract  not  to  be 
negligent,  otherwise  the  negligence  of  his  servants, 
bemg  just  aa  much  his  negligence  as  it  is  under  a  bill 
of  lading,  would  give  the  same  cross-right  in  both 
cases.  Unless,  therefore,  the  personal  negligence  of 
the  owner  works  some  personal  disability  upon  him, 
he  is  entitled  to  enforce  the  contract  of  insurance. 
His  negligence  does  not  any  more  than  that  of  his 
servants  alter  the  character  of  the  sea  peril,  which 
still  remains  the  causa  proxima,  and  it  does  not  give 
a  right  of  cross-action  as  it  is  not  a  breach  of  contract. 
The  observations  of  Willes,  J.,  on  this  point  in 
Thompson  v.  Hopper^  in  the  Exchequer  Chamber,  6 
W.  B.  857,  E.  B.  &  E.  1038,  are  again  instructive. 
Dealing  with  the  maxim  Dolus  circuitu  nan  purgaiur, 
which  had  been  pressed  to  support  the  contention 
that  the  personal  act  of  the  shipowner  in  sending  an 
nnseaworthy  ship  to  sea  was  an  answer  to  a  claim 
against  insurers  on  a  time  policy,  he  says :  '*  Dolus 
therein  stands  for  dolus  malus,  and  cannot  mean 
•imply  anything  which  may  lead  to  the  damage  of 
another.  .  .  .  Without  entering  into  a  discussion 
of  the  precise  meaning  of  dolus  or  dolus  mcUus  in  the 
civil  law,  I  may  say  that  if  dolus,  in  the  sense  in 
which  it  is  used  in  the  maxim,  can  exist  independent 
of  evil  intention,  it  cannot  so  exist  without  either  the 
violation  of  some  legal  duty,  independent  of  contract, 
or  the  breach  of  a  oontract  express  or  implied  between 
the  parties.  To  recognize  in  a  court  of  justice  dolus, 
or  wxongi  or  misconduct  as  a  ground  of  action  or 


defence  apart  from  these  conditions  would  be  to  con- 
found all  certainty  in  the  law."  The  wilfnl  default 
of  the  owner  inducing  the  loss  will  debar  him  from 
suing  on  the  policy  in  respect  of  it  on  two  grounds, 
either  of  which  would  suffice  to  defeat  his  right ; 
first,  because  no  one  can  take  advantage  of  his  own 
wrong,  using  the  word  in  its  true  sense,  which  does 
not  embrace  mere  negligence :  see  per  Bramwell,  B., 
in  Thompson  Y,  Hopper;  secondly,  because  the  wilful 
act  takes  from  the  catastrophe  the  accidental  character 
which  is  essential  to  constitute  a  peril  of  the  sea. 

"I  think,"  said  Lord  Hahbury  in  Hamilton  v. 
Pandf.rf,  **the  idea  of  something  fortuitous  and 
unexpected  is  involved  in  both  words  •  peril '  or 
'  accident.'  "  Nothing  short,  therefore,  of  dolus  in  its 
proper  sense  will  defeat  the  right  of  the  assured  to 
recover  in  respect  of  a  loss  of  which,  but  for  such 
dolus,  the  proximate  cause  would  be  a  peril  of  the 
sea ;  and  the  law  is  so  stated  by  Lord  Penzance  in 
Dudgeon  v.  Pembroke  in  the  passage  referred  to  in  the 
argument.  **  In  effect,"  says  Willes,  J.,  in  a  later 
passage  in  the  judgment  already  quoted,  '*  there 
being  no  violation  of  the  law  and  no  fraud  in  the 
assured,  an  increase  of  risk  to  the  subject-matter  of 
insurance,  though  such  increase  be  caused  by  the 
assured,  if  it  be  not  prohibited  by  the  policy,  does  not 
avoid  the  insurance." 

The  cases  relied  on  by  the  appellants  do  not  support 
their  contention.  Those  based  on  the  absence  of 
documents  may  be  rested  on  two  grounds,  assuming 
that  the  act  of  the  assured  fell  short  of  dolus,  which 
is  not  dear— rviz. :  (a)  That  in  the  case  of  insurance 
against  capture  there  is  an  implied  contract  that  the 
ship  shall  be  properly  documented ;  it  is  put  on  this 
ground  by  Phillips,  section  745,  and  by  Arnould,  5th 
ed.,  p.  668 ;  (&)  that  capture  insured  against  being 
not  the  mere  detention  for  the  purpose  of  inspection 
of  documents,  but  "  the  taking  with  intent  to  deprive 
the  owner  of  all  dominion  or  right  of  property  over 
the  thing  taken "  (Arnould,  5th  ed.,  p.  748,  citing 
Emerigon),  the  want  of  documents  may  be  regarded 
as  the  proximate  cause  of  the  loss.  Willes,  J.,  in 
Thompson  v.  Hopper,  explains  these  cases  on  this 
ground.  Referring  to  Bell  y,  Carstairs,  he  says : 
**  The  loss  was  the  immediate  and  direct  result  of  the 
want  of  proper  papers,  and  it  was  the  duty  of  the 
owner  of  the  ship,  by  the  law  which  authorized  its 
capture,  if  not  by  the  general  law  (see  Boccus),  to  be 
provided  with  those  papers,  and  the  want  of  them 
was  the  direct,  immediate,  and  only  cause  of  the  loss." 
Pipon  V.  Cope,  1  Gamp.  434,  is  explained  by  Parsons 
in  his  work  on  Marine  Insurance,  on  the  ground  that 
the  owners  who  were  claiming  in  respect  of  loss  by 
seizure  for  smuggling  for  the  third  time  in  three  con- 
secutive voyages  must  be  taken  to  have  assented  to 
the  barratrous  acts  of  their  servants  (see  at  p.  571). 
It  was  at  all  events  crasaa  negligentia  oequiparata  dolo, 
1  entirely  agree  with  the  decision  and  reasons  given 
by  Kennedy,  J. 

A.  L.  Smith,  L.  J. — The  Lord  Ghancellor  concurs 
in  these  judgments. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  WaltonB,  Johnsons^ 
Bubb,  &  Whatton, 

Solicitors  for  the  respondents,  Pritchard  &  Sons* 
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CouBT  OP  Appeal. 


Westport  Coal  Co.  v,  MoFhail. 


CouBT  of  Afpsal. 


From  Q.  B.  Div.  i 

(Earl  o!  Halsbury,  L.C.,  and    |  May  4. 

A.  L.  Smith  and  Collins,  L.  JJ.)  ) 

Westpoet  Coal  Co.  v.  MgPhail.  (a.) 

Ship — Bill  of  lading — Exception — Negligeiice  of  master 
— 8hip  navigated  by  owner — Liability  of  onmer  for 
negligence  in  navigation* 

A  bill  of  lading  contained  an  exception  of  *'  the  neglect 
and  default  of  pilots  Tnaster,  or  crew  in  the  navigation  of 
the  ship"  The  goods  carried  under  the  bill  of  lading 
were  lost  in  consequence  of  the  stranding  of  the  ship, 
which  vfas  brought  alxmt  by  the  negligence  of  the  master ^ 
who  was  one  of  the  owners  of  the  ship, 

Beldf  that  the  owner  who  was  master  was  <u  much 
entitled  as  the  other  owners  to  rely  on  the  exception. 

Appeal  from  the  judgment  of  Kennedy,  J.,  at  the 
trial  of  the  action  with  a  jury. 

The  action  was  brought  by  the  owners  of  a  cargo 
of  coal  shipped  on  board  The  Gainsborough  aorainst 
A.  McPhaU  and  others,  the  owners  of  The  Oains- 
baroughf  for  breach  of  the  contract  contained  in  a  bill 
of  lading  to  deliver  the  said  cargo.  McPhail,  besides 
being  part  owner,  was  also  master  of  the  ship. 

The  Oainsborough,  while  proceeding  on  the  carry- 
ing Toyafre,  stranded  in  consequence  of  the  negligent 
navigation  of  the  master,  and  two  days  afterwards 
the  ship  and  cargo,  being  in  a  very  perilous  positioa, 
were  sold  under  the  circumstances  described  in 
Trinder,  Anderson,  <fc  Co,  v.  Thames  and  Mersey 
Marine  Insurance  Co,,  ante,  p.  561. 

The  bill  of  lading  contained  the  following  ex- 
ceptions :  "  The  neglect  and  default  of  pilot,  master, 
or  crew  in  the  navigation  of  the  ship,  collisions,  and 
aU  and  every  the  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  or  kind 
soever." 

The  jury  found  that  the  stranding  was  due  to  the 
negligence,  but  not  the  wilful  negligence,  of  the 
master  in  the  navigation  of  the  ship ;  and  that  the 
sale  of  the  cargo  two  days  after  the  stranding  was 
unnecessary. 

Kennedy,  J.,  gave  judgment  for  the  defendants 
other  than  McPhail,  but  he  gave  judgment  for  the 
plaintiffs  against  McPhail. 

McPhail  appealed. 

Robson,  Q,C,,  and  Joseph  Hurst,  for  the  appellant. 

Joseph  Walton,  Q,G,,  and  T,  E.  Scrutton,  for  the 
respondents. 

Cur,  adv,  vult. 

May  4.— Collins,  L.J.,  read  the  judgment  of  the 
court  as  follows :  This  is  an  action  by  owners  and 
shippers  of  coal  upon  a  bill  of  lading  signed  by  the 
defendant  McPhail,  who,  as  master,  on  behalf  of 
himself  and  his  co-owners  of  the  ship  Gainsborough, 
signed  the  bill  of  lading  for  the  coal  shipped  thereon ; 
and  the  facts  stated  in  the  judgment  in  the  case  of 
Trinder,  Anderson,  &  Co.  v.  Thames  and  Mersey 
Marine  Insurance  Go,,  ante,  p.  561,  as  far  as  material, 
apply  to  this  case.  The  following  are  the  material 
parts  of  the  bill  of  lading  upon  the  construction  of 
which  this  case  depends:  "Shipped  in  good  order 
and  condition  by  the  Westport  Coal  Co.  on  board  the 
good  ship  Gainsborough,  whereof  is  master  for  the 
present  voyage  A.  McPhail,  lying  in  the  port  of 
Westport  and  bound  for  San  Fiancisco,  1,315  luns  of 
coal  to  be  delivered  (subject  to  the  exceptions  herein- 
after mentioned)  in  like  good  order  and  condition  at 
the  aforesaid  port.     The  following  are  the  exceptions, 

(a.)  Beported  by  F.  G.  Kucker,  Esq.,  Barrister* 
at-Law. 


the  act  of  Gk>d,  .  .  .  barratry,  the  negleot  and 
default  of  pilot,  master,  or  crew  in  navigation  of  the 
ship."  It  was  signed,  *'  A.  McPhail,  master."  TIm 
question  is  whether  these  exceptions  aiu  such  as  to 
cover  the  negligent  navigation  of  the  defendaot 
McPhail,  who  was  master  of  The  Gainsborough  and 
was  also  interested  in  the  ship  as  part  owner.  On 
the  first  point  made  by  the  plaintiffs,  we  are  of 
opiikion  that  the  argument,  that  iiaving  regiid 
to  the  words  immediately  i>receding  and  following 
it,  the  word  ''master"  in  the  exception  moA 
be  read  as  not  embracing  a  part  owner  who  acti 
as  master,  cannot  prevalL  If  the  exceptioii 
is  inapplicable  to  such  a  person,  the  other  oo-OToen 
are  not  protected ;  the  person  who  caused  the  mis- 
chief does  not  come  within  the  description  of  mistfr 
against  whose  negligence  they  provided,  and  thty 
have  in  fact  made  no  contract  relieving  them  from  lii- 
biliby  for  his  acte.  Kennedy,  J. ,  has  held  that  thej are 
protected,  and  there  is  an  appeal  against  his  decision. 
The  case  of  Jones  v.  Niclkolson,  10  Exch.  28. 3  W.  B.  Dig. 
179,  decides  that  the  relation  of  owners  and  captain  msj 
exist  between  part  owners  and  one  of  their  nomber 
so  as  to  entitle  them  to  claim  against  underwrit«2S  io 
respect  of  his  acts  on  a  policy  against  barratry  of 
master  or  crew,'  and  certainly  it  would  be  a  strange 
result  if  the  exception  of  master^s  negligenca  were 
wholly  nugatory  wherever  he  had  an  interest  ss  part  j 
owner.  It  is  also  clear  law  that  a  party  is  not ! 
debarred  from  contracting  against  liability  for  kii  I 
own  negligence,  and  therefore  there  would  be  »>  | 
personal  incapacity  in  a  part  owner  debarring  hiia  i 
from  setting  up  the  exception  of  master*s  negligeoee 
even  though  he  were  himself  the  master ;  ami  in 
another  case  the  present  defendant  has  been  hsid 
entitled  to  recover  against  underwriters  for  a  \m 
brought  about  by  the  same  negligence  that  we  an 
now  discussing.  But  though  the  defendant  is,  vt 
think,  to  be  treated  as  the  captain  within  ib 
exception,  and  though  he  is  not  debaned 
from  relying  upon  it  whether  he  be  sued  as  captaia 
or  as  owner,  it  does  not  follow  that  that  si^BSsb 
to  relieve  him  from  liability  in  this  case.  B^ 
it  is  very  desirable  to  see  what  the  precise  gronnd  is 
on  which  his  non-immunity  from  liability  most  be 
placed.  It  is  a  wedl-esteblished  rule  that  exceplikas 
must  be  strictly  construed  against  the  person  fo? 
whose  benefit  they  are  inserted,  and  this  role  hai 
been  frequently  applied  so  as  not  to  interpret  them  is 
bills  of  lading  as  relieving  the  owner  from  kt 
obligation  to  take  due  care.  This  rule  would  debet 
us  from  reading  into  the  exception  any  suck  woti^ 
after  "master"  as  would  cover  part  owner's  as _ 
distinguished  from  master's  negligence.  The  ex- 
ception, therefore,  must  be  treated  as  njt  ezcosinf  a 
breach  of  the  owner's  duty  as  such.  Bat  it  is  at  tUi 
point  that  the  real  difficulty  arises.  The  ^^^'^i 
excused,  the  owner  is  not.  But  the  holder  oC  ths  Wl 
of  lading  has  given  up  the  right  to  complain  of  ta^ 
traceable  to  the  master's  negligence,  and  it  was  f*^ 
negligence  of  the  master  in  the  spht^re  of  lus  dnty^ 
master  which  caused  the  loss,  a  loss,  moreow^: 
against    responsibility    for    which 

Protected  in  his  capacity  as  master 
iding  itself,  which  is  signed  by  him, 
is  expressly  named.  The  plaintiffs  e 
liable  by  viewing  him  in  two  different  capacitiflBr— 
that  is  to  say,  they  distinguish  his  capadtit«  for  *• 
purpose  of  limiting  the  exception,  but  they  mix' 
up  again  for  the  purpose  of  fixing  him 
liability  as  owner.  But  does  it  follow 
because  one  and  the  same  person  is  captain  Mft 
part  owner  negligence  in  either  capacity  m  **** 
deemed  negliguice  in  both  ?  Or  does  not  thi  ^""^ 
tion  involve  an  examination  of  what  hii  dotf  ■  i* 
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each  capacity,  so  as  to  see  whether  there  was  in  fact 
negligence  in  both  P  So  far  as  the  navigation  of  the 
sbip  is  concerned,  the  duty  of  the  owner  as  distin- 
gauhed  from  the  master  would  be  to  take  due  care  to 
appoint  a  competent  person,  and  therefore  the 
defendant's  oo-ovmers  in  this  case,  having  discharged 
that  duty  and  being  protected  against  the  master's 
negligence,  are  not  now  charged  with  negligence  as 
owuers.  Does  it  make  any  difference  that  the  master 
cannot  divest  himself  of  his  personality  as  part 
omier  when  he  is  engaged  in  duties  which  have  been 
properly  dtslegated  to  him  as  master  ?  Tried  by  the 
converse  case,  if  the  owners  had  appointed  a 
notoriously  incompetent  master,  whose  incapacity  had 
caused  disaster,  the  exception  of  master's  negligence 
would  certaiuly  not  have  protected  them,  and  it 
would  certainly  have  been  no  better  protection  to 
that  one  of  their  number  who  had  been  appointed 
captain,  in  respect  of  that  part  of*  his  negligence, 
which  would  clearly  be  negligence  as  owner  and  not 
as  captain.  Moreover,  if  the  negligence  of  the 
captain  in  the  proper  sphere  of  his  auty  is  to  be 
deemed  a  breach  of  the  owners'  duty  because  the 
ca^»tain  is  also  part  owner  and  cannot  divest  himself 
of  his  personality  as  such,  it  would  follow  that  the 
other  co-owners  are  liable.  They  are  not  protected 
against  negligence  of  owners.  Tne  same  person  who, 
as  captain,  is  their  agent  is  also  part  owner,  and, 
on  the  hypothesis,  was  negligent.  If,  therefore, 
they  have  been  rightly  held  excused,  it  can  only  be 
because  his  negligence  as  captain  is  treated  as  the  only 
negligence  which  in  fact  caused  the  damage.  The 
case  has  been  argued  before  us  on  the  basis  that  they 
are  excused  as  the  learned  judge  held,  and,  if  it  is  to 
be  dealt  with  on  that  basis,  it  follows  that  the  only 

SDund  on  which  the  present  defendant  can  be  held 
ble  while  his  co-owners  are  excused  is  that  he  is 
under  a  personal  disability  by  reason  of  his  negli- 
gence, and  this  ground,  where  there  has  been  no 
wilful  default,  cannot  be  maintained.  Are  we  then 
to  give  effect  to  the  highly  artificial  reasoning  by 
which  it  is  suggested  that  the  same  acts  of  the  same 
nmn  are  withm  or  without  the  exception  according 
as  he  is  regarded  as  owner  or  as  master,  and  this, 
though  the  acts  were  unquestionably  done  in  the 
discharge  of  his  functions  as  master  only  P  It  seems 
to  us  that  it  would  be  simpler  and  more  in  accord- 
ance with  common  sense  to  hold  that  the  negligence 
which  caused  the  damage  was  exclusively  master's 
as  distinguished  from  part  owner's  negligence  within 
the  meaning  of  the  exception.  The  case  of  Jonea  v. 
KichaUon,  above  cited,  favours  this  view.  There  was 
there  no  contract  by  the  underwriters  to  be  respon- 
tible  for  a  part  owner's  barratry.  Their  only  contract 
was  against  that  of  captain  or  mariners,  and  the 
argument  was  that  the  captain,  being  an  owner,  could 
not  ooounit  barratry.  The  court  obviously  regarded 
the  act  done  by  a  captain,  who  was  also  part  owner, 
as  an  act  done  by  him  as  captain  only,  and  not  as 
part  owner,  and  therefore  as  coming  within  the  policy. 
Again  in  Earle  y.  Eowcro/t,  8  East  126,  it  was  con- 
tended that  a  captain,  who  was  also  supercargo, 
md  as  such  represented  the  owner,  must  be  taken  to 
bave  assented  as  supercargo  to  his  acts  as  captain, 
md  therefore  debarred  the  owner  from  claiming  in 
respect  o  f  them  as  barratrc  us.  Lord  Ellenborough  dealt 
with  thitf  argument  by  saying  that  it  only  required  to 
ie  stated  to  be  rejected.  The  plain  common  sense  of  the 
natter  seems  to  be  that  the  owners,  including  the 
lefendant,  bargained  to  be  excused  from  the  con- 
«qaenoe  of  the  negligence  witbin  the  sphere  of  his 
laty  of  the  person,  whoever  he  might  be,  who  should 
te  properly  charged  with  the  command  of  the  ship. 
That  person  was  the  defendant,  and  the  loss  has 
by  reason  of  the  very  negligence  which  they 


provided  against— viz.,  negligence  in  the  navigation 
of  the  ship.  This  construction  involves  no  addition 
of  words  to  those  in  the  bill  of  lading,  which  as  they 
stand  are  su£Blcient  and  unambiguous.  We  have 
pointed  out  that  the  logical  result  of  the  plaintiffs' 
contention,  involving  as  it  does  the  proposition  that 
the  acts  of  the  defendant,  being  those  of  one  man,  are 
inseparable,  and  must  be  deemed  to  have  been  done 
in  both  capacities,  must  be  that  the  co-owners  are 
unprotected  and  the  exception  nugatory.  There  is 
certainly  no  reason  in  common  sense  for  adopting  this 
artificial  contention  unless  we  are  forced  to  do  so, 
for  had  the  same  master  done  the  same  acts,  being 
one  of  seven  persons  formed  into  a  limited  company 
and  holding  the  largest  interest  in  it,  he  would  be 
protected,  while,  on  the  proposed  construction,  if  he 
were  a  part  owner  holding  only  one  share,  he  would 
be  liable  to  the  full  extent  of  the  damage.  The 
appeal  must  be  allowed. 

Appeal  dUawed. 

Solicitors  for  the  appellant,  Pritchard  A  8ona. 

Solicitors  for  the  respondents,    WcUtona,  Johnson, 
Buhh,  &  Whaiixm. 


Ji^igtl  i!£ourt  of  justice. 


Chan.  Div.    \ 
Eekewich,  J. ) 


May  10. 


New  Ixion  Tybb  Co.  (Limited)  v.  Spilsbuby.  (a.) 

FaUni — Agreement  to  assign — Subsequent  licence — Notice 
— Priority — Equitable  rights — Patents,  Designs^  and 
Trade- Marks  Act,  1883  (46  &  47  Vict,  c.  57),  s.  87. 

The  proprietor  of  letters  patent  agreed  to  assign  them 
to  a  company.  He  subsequently  granted  a  licence  to  work 
the  patent  to  certain  persona  who  had,  however ,  express 
notice  of  the  agreement.  The  licence  was  registered  before 
the  agreement. 

Held,  that  the  licence,  though  on  the  register  prior  to 
the  registration  of  the  agreement,  was  void  as  against  the 
company, 

John  Forrest  Walters,  on  the  24th  of  June,  1896, 
entered  into  an  agreement  with  the  plaintiffs  in  tJiis 
action,  the  New  Ixion  Tyre  and  Cycle  Co.  (Limited), 
to  transfer  to  them  for  valuable  consideration  certain 
letters  patent  in  respect  of  pneumatic  tyVes  of  which 
he  was  the  registered  proprietor.  The  agreement  was 
not  however  register^  until  the  27th  of  September, 
1897,  although  tbe  plaintiffs  were  in  possession  of  the 
letters  patent  from  the  date  of  the  agreement. 
Walters,  in  pursuance  of  the  agreement,  as^igued 
the  letters  patent  to  the  plaintiffs  on  the  20th  of 
October,  1897,  when  the  astiigumeut  was  duly  regis- 
tered. Before  the  registration  of  the  agreement, 
Walters,  on  the  16th  of  September,  1897,  granted 
a  licence  for  valuable  consideration  to  Spilsbury 
and  three  other  defendants  in  this  action  to  make 
and  sell  tyres  under  the  letters  patent,  and  notification 
of  the  licerce  was  entered  in  the  patent  register  on 
the  18  th  of  September,  1897.  Spilsbury  and  the  three 
other  defendants  had  express  notice  of  the  agreeuient 
of  June  24th,  1896,  and  of  the  plaintiffs'  equitable  title 
to  the  letters  patent  thereunder,  prior  to  the  g^ranting 
of  the  licence  to  the  defendants. 

On  the  6th  of  October,  1897,  Spilsbury  and  the 
three  other  defendants  transferred  their  rights  under 
the  licence  to  the  Licensed  Tyre  Syndicate  (Limited), 


(a.)  Reported  by  C.  C.  Hbmsley,  Esq.,  Barrister- 
at-Law. 
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High  Cotjit. 


who  were  also  defendants  in  the  aotion.  The 
plaintiffs  in  this  action  asked  for  a  declaration  that 
the  licence  or  the  alleged  licence  was  invalid  and  void 
as  against  them,  and  that  they  were  entitled  to  the 
letters  patent  free  from  any  right  or  interest  of  the 
defendants  as  licensees  or  otherwise ;  delivery  up  of 
the  licence  to  be  cancelled,  an  injonction,  and 
damages. 

Spilsbury  and  the  three  other  defendants  alleged 
that  their  rights  under  the  licence  were  not  subject  to 
any  rights  or  equities  of  the  plaintiffs,  and  the 
defendant  company  claimed  the  right  to  work  the 
patent  under  their  title.  The  principal  question 
which  arose  was  whether  express  notice  of  the  agree- 
ment by  the  defendants  when  they  took  their  licence 
was  an  equity  upon  which  the  plaintiffs  could  insist, 
notwithstanding  that  their  agreement  was  registered 
after  the  licence.  This  depended  on  the  consideration 
of  the  Patents,  Designs,  and  Trade-Marks  Act,  1883, 
s.  87,  which  provides  that :  "  Where  a  person  becomes 
entitled  by  assignment,  transmission,  or  other  opera- 
tion of  law  to  a  patent  the  comptroller  shall  on 
request  and  on  proof  of  title  to  his  satisfaction 
cause  the  name  of  such  person  to  be  entered  as  pro- 
prietor of  the  patent  •  •  .  in  the  register  of 
patents.  .  .  •  The  person  for  the  time  being 
entered  in  the  register  of  patents  ...  as  pro- 
prietor of  a  patent  .  .  .  shall  subject  to  the 
provisions  of  this  Act  and  subject  to  any  rights 
appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolutely  to  assign,  grant  licences 
as  to,  or  otherwise  deal  with  the  same  and  to  give 
effectual  receipts  for  any  consideration  for  such 
assignment,  licence,  or  dealing.  Provided  that  any 
equities  in  respect  of  such  patent  .  .  .  may  be 
enforced  in  like  manner  as  in  respect  of  any  other 
personal  property." 

RenshaWy  Q.C.y  and  Bowden,  for  the  plaintiff:!. — 
The  defendants  had  express  notice  of  our  agreement 
when  they  took  their  licence ;  our  equitable  right  is 
not,  therefore,  lost  by  the  fact  that  they  registered 
their  licence  before  we  registered  our  agreement. 
Tbey  referred  to  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  ss.  23  and  87,  and  in  particular  to 
the  proviso  at  the  end  of  section  87  ;  and  to  In  re 
Green's  Patent,  24  Beav.  145,  6  W.  R.  Ch.  Dig.  52. 
[Kekewioh,  J. — That  case  went  on  the  words  of  the 
statute  15  &  16  Vict.  c.  83  ] 

They  also  referred  to  In  re  Morey^s  Patent,  6  W.  R. 
612,  25  Beav.  581 ;  and  Hassall  v.  Wright,  18  W.  E. 
821,L.  R.  10  Eq.  509,  513. 

Arthur  Powell,  for  Spilsbury  and  the  three  other 
defendants. — There  is  no  equity  here  which  the  court 
will  enforce.  An  equitable  interest  to  be  enforced 
must  be  on  the  register. 

A,  Carimell,  for  the  defendant  company. — We  are 
not  affected  with  notice.  Both  the  legal  and  equit- 
able interests  are  to  be  registered ;  the  register  is  a 
complete  record  of  all  facts  of  tide,  and  you  cannot 
go  outside  the  register. 

Kekewich,  J. — The  plaintiffs  are,  in  my  opinion, 
entitled  to  judgment.  In  arriving  at  that  conclusion 
one  must  first  consider  the  meaning  of  the  87th 
section  of  the  Act  of  1883  to  see  how  it  affects  the 
title  of  the  plaintiffs  and  the  defendants  respectively 
what  it  requires,  and  also  what  is  allowed  independ- 
ently of  the  Act.  There  is  to  be  a  register  of  title — 
that  is  provided  for  by  section  23 ;  and  that  register, 
it  is  not  unimportant  to  observe,  as  Mr.  Cartmeli 
says,  includes  equitable  interests  as  well  as  legal,  and 
this  section  87  protects  the  interest  of  the  man  who  is 
on  the  register,  so  as  to  prevent  a  man  who  is  not  on 
the  register  asserting  a  legal  or  equitable  titie  against 


the  man  who  is  on  the  register.  That  is  the  geoenl 
principle.  Anyone  who  registers  an  instromeiit, 
whether  an  assignment  or  otherwise,  under  thii 
section,  must  register  it  subject  to  any  li^hb 
appearing  from  such  register  to  be  vested  in  uy 
other  person ;  and,  therefore,  it  seems  perfectly  plain 
and  beyond  all  dispute  to  my  mind  that  when  the 
plaintiffs  registered  their  agreement  of  June,  1696, 
after  the  defendants  had  registered  their  licence,  lo 
far  as  the  registered  titie  was  concerned  they  took  ' 
subject  to  that  licence ;  and  it  is  in  fact  becaoae  their 
agreement  and  the  assignment  which  followed  it  U4 
subject  to  that  licence  that  they  come  here  to  insist 
that  as  against  them  the  licence  is  invalid.  The  ; 
object  of  the  action  is  to  get  rid,  on  the  equitable  | 
ground,  of  the  legal  right  which  the  statute  gives  to 
the  defendants. 

That  brings  me  to  the  question,  Is  it  cm-  j 
petent  to  pl^ntiffs  to  insist  upon  the  equitiblv 
right  which  is  the  foundation  of  their  claim  ?  Then 
might  be  other  equities  brought  forward  with 
reference  to  other  facts.  The  equity  which  tbey 
insist  upon  here  is  this,  that  at  the  time  the  d^en- 
dants  accepted  that  licence  they  had,  not  is  it 
happens  constructive,  but  express  notice  of  the  sgree- 
meut  with  the  plaintiffs  under  which  the  pkintiffi 
afterwards  took  their  assignment ;  and  that,  there- 
fore, they  cannot  insist  on  their  registered  lioeoea 
as  against  the  agreement  of  which  they  had 
notice.  That  is  their  point.  Why  should  they  not 
make  it  ?  As  regards  the  reg^ter  of  stiips,  ic  took 
considerable  legislation — at  any  rate  repeated  legis- 
lation— amending  legislation,  to  keep  the  register 
clear  of  equities ;  and  I  take  it  that  the  defeodanti 
here  are  bound  to  show  that  there  is  not  by  any 
implied — I  will  not  say  **  implied  *'  by  any  doubtfol 
construction,  but  by  Umguage  of  which  there  can  be 
no  doubt — a  provision  excluding  such  titie  as  that 
alleged  by  the  plaintiffs.  There  is  a  proviso  at  the  &i 
of  section  87,  which  is,  at  any  rate,  not  in  faroarof 
the*  defendants :  "  Provided  that  any  equities  ia 
rcbpect  of  such  patent,  design,  or  trade-mark  may  be 
enforced  in  like  manner  as  if  in  respect  of  any  odiff 
personal  property."  If  the  subject-matter  of  tt« 
agreement  or  assignment  were  a  leasehold,  there  caa 
be  no  doubt  that  the  defendants,  having  notice  of  tba 
agreement,  could  not  take  a  title  from  Mr.  Walierf 
so  as  to  defeat  the  plaintiffs  ,*  and  that  is  a  species  of 
personal  property  assignable  at  law;  and  it  seeoa 
that  what  is  applicable  to  one  is  neoessaiily 
applicable  to  the  other.  But  it  may  be  that  that 
proviso  requires  some  discussion — that  the  limits  aai 
extent  of  that  proviso  may  not  be  easily  reached ;  that 
any  equities  may  have  to  be  considered  with  referenoe 
to  the  letters  patent  in  particular,  and  that  qaestkai 
may  arise  which  I  ought  not  to  consider  at  the 
present  moment.  I  am  content  to  say  that  thai 
proviso,  at  any  rate,  even  if  it  is  not  in  favoar  of  tk 
plaintiffs  is  not  in  favour  of  the  defendants,  and  that 
in  the  absence  of  any  proviso  or  any  dedoon  m 
their  favour,  I  think  the  proper  construction  of  tfcs 
Act  is  that  such  an  equity  as  the  plaintiffi  allege  ■ 
open  to  them  as  an  argument  with  reference  to  "^  ^ 
title  as  appearing  on  the  register. 

Having  disposed  of  that,  I  come  to  the  qi 
whether  that  equity  is  established.  As  regards  tfcs 
first  point,  and  as  regards  the  second  which  I  am  »yv 
approaching,  I  think  it  better  to  pat  aside  te! 
authorities  cited  by  Mr.  Benshaw,  and  for  this  reason 
that  those  authorities  deal  with  earlier  statates;  tfa^j 
do  not  touch,  and  they  could  not  touch,  becaoae  tlMf^; 
were  anterior  to  it,  the  statute  which  I  am  now  C3«-  ■ 
struing,  and  it  is  better  to  say,  of  coarse  withoas  m  \ 
the  slightest  degree  criticizing  those  decisioDB,  tk^ 
they  cannot  affect  me  because  they  do  not  afisci  tfc»  ■ 
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statate  which  is  before  me.  Therefore  I  deal  with 
the  whole  question  on  general  priaciples.  [His  lord- 
ship then  coDsidered  the  evidence  on  the  qaeetion  of 
notice  and  sail  that  it  was  clear  that  the  defendants, 
before  they  took  their  licence,  had  express  notice  of 
the  agreement,  and  that  they  must  therefore  have 
taken  the  licence  subject  to  the  agreement.  His 
loidship  then,  consideriug  further  arguments  of  the 
defendants,  held  that  the  agreement  was  a  binding 
agreement  and  one  capable  of  being  specificaUy  per- 
formed, and  that  it  had  been  carried  out  by  the 
assignment,  and  continued:]  The  result  is  that  I 
rnnst  hold  that  this  licence,  although  on  the  register, 
and  although  on  the  register  prior  to  the  registration 
of  the  agreement  of  the  24th  of  June,  1S96,  does  not 
interfere  with  the  plaintiffs'  rights  and -that  as  against 
them  it  is  not  binding,  but  is  void. 

Solicitors,  Lewfs  &  Lewis ;    Foster,  Orave,  &  Co,  ; 
Fosa  A  Ledsam, 


KeirwiS^j  Oct.  27;  Feb.  18. 

In  re  Gage. 
HlliL  V.  Gage,  (a.) 

Power — Appointment — Period  of  ascertaining  class — 
Gift  over  on  marriage  or  death  of  surviving  un- 
married daughter — Remoteness. 

In  1835  a  husband  and  wife,  in  exercise  of  a  power 
of  appointment  conferred  upon  them  by  their  marriage 
settlement,  appointed  that  a  certain  fund  ahould  be  held 
hy  the  tTMstees  upon  trust  {in  the  events  which  happened) 
to  pay  thereout  the  sum  of  £1,500  ^>  each  of  their  three 
daughters,  F,,  i.,  and  S.,  who  should  tftereafter  marry  ; 
and  upon  further  trust,  so  long  as  they  or  any  or  either 
of  them  should  be  from  time  to  time  living  and  U7i- 
married,  to  pay  the  income  of  the  fund  to  such  of  them  as 
should  from  time  to  time  be  living  and  unmjurried,  if  more 
than  one  in  equal  shares  ;  and  in  case  one  or  two  only  of 
thtm  should  marry,  then  upon  trust,  after  the  decease  or, 
as  the  case  might  require,  the  marriage  of  such  one  of 
thtm  as  should  be  last  living  a7id  unmarried,  Ut  pay  the 
fund  unto  the  four  other  children  of  the  marriage,  and 
such  one  or  more  of  them  the  said  F.,  L,,  and  S,,  as 
should  marry  as  aforesaid,  in  equal  shares. 

Held  (1)  that  the  final  gift  over  wcls  void  for  remote- 
ness; (2)  that  the  appointment  of  the  £1,500  to  each  of 
the  three  unmarried  daughters  was  also  void  for  remote- 
ness ;  and  (3)  that  the  appointment  of  the  income  of  the 
fund  to  the  three  unmarried  daughters  was  a  valid 
appointment  of  an  equal  undivided  third  share  of  such 
income  to  each  of  such  daughters  so  long  as  she  was 
living  and  unmarried,  but  that  the  gift  over  of  such  one- 
third  share  rm  her  nuirriage  was  void  for  remoteness, 

Wainwiight  v.  Miller,  45  W.  B.  652,  [1897]  2  Ch. 
255,  approved. 

Summons. 

By  the  settlement,  dated  the  17th  of  May,  1793, 
Bxecuted  upon  her  marriage  with  John  Gage,  Mary 
IGlbanke  settled  a  reversionary  interest,  to  which 
ihe  was  absolutely  entitled,  in  a  sum  of  £30,000 
szpectant  ui>on  the  determination  of  her  father*s  life 
ntereet  therein  upon  the  trust  therein  contained  in 
bvour  of  herself  and  her  husband  successively  for 
ife,  and  after  the  death  of  the  survivor  in  trust  for 
ludi  of  the  children  of  the  marriage  as  they  should 
ly  deed  jointly  appoint,  or  as  the  survivor  should  by 
lead  or  will  appoint,  and  in  default  of  appointment 
or  their  children  in  equal  shares,  scms  at  twenty -one 
ad  daughters  at  twenty-one  or  marriage. 

(a.)  Reported  by  K.  J.  A.  MoBiilsON,  Esq.,  Bjir- 
rister-at-Law. 


There  were  two  sons  and  five  daughters  of  the 
marriage,  and  they  flJl  attained  the  age  of  twenty- 
one  years. 

Mrs.  Gage's  reversionary  interest  fell  into  posses- 
sion before  the  date  of  the  deed-poll  next  referred  to. 

By  a  deed-poll  dated  the  30th  of  November,  1835, 
under  their  hands  and  seals,  Mr.  and  Mrs.  Gage,  in 
exercise  of  their  power  in  that  behalf,  appointed  that 
(subject  nevertheless  to  their  own  prior  respective  life 
interests)  the  trustees  of  the  settlement  should  hold 
the  settled  funds  representing  the  £30,000  upon  trust 
to  pay  six  months  after  the  death  of  the  survivor  of 
them,  the  appointors,  certain  sums  to  each  of  the 
children  (naming  them)  of  the  marriage,  amounting 
in  the  aggregate  to  £18,000,  and  out  of  the  residue 
of  such  funds  to  raise  and  pay  to  each  of  the  three 
then  unmarried  daughters— namely,  Frances  Elizabeth 
Gage,  Louisa  Henrietta  Gage,  and  Sophia  Matilda 
Gage,  **who  shall  hereafter  marry,"  the  sum  of 
£15,000  to  be  paid  to  her  or  her  respective  executors, 
administrators,  or  assigns,  if  she  should  marry  after 
the  death  of  the  survivor  of  the  appointors  (which 
event  happened),  upon  the  day  of  her  respective 
marriage,  or  as  soon  thereafter  as  conveniently  could 
be;  and  upon  further  trust  so  long  as  the  said 
Frances  Elizabeth  Gage,  Louisa  Henrietta  Gage,  and 
Sophia  Matilda  Gage,  or  any  or  either  of  them 
should  be  living  and  unmarried,  to  pay  the  income 
of  the  residue  of  the  said  fund  unto  them  or  such  of 
them  as  should  "  from  time  to  time  be  living  and 
unmarried,"  and  if  more  than  one  in  equal  shares  ; 
and  if  all  of  them  should  happen  to  marry  then 
upon  the  trusts  therein  declared,  but  in  case  all  of 
them  the  said  F.  B.  Gage,  L.  H.  Gage,  and  8.  M. 
Otskge  •*  shall  die  without  having  bteu  married,  or  in 
case  one  or  two  only  of  them  shall  marry,"  then  in 
the  first-mentioned  case  (which  did  not  happen)  upon 
the  trusts  therein  declared,  **  and  in  the  said  secondly- 
mentioned  case  "  (which  did  happen)  **  the  trustees 
or  trustee  do  and  shall  immediately  after  the  decease 
or,  as  the  case  shall  require,  the  marriage  of  such 
one  of  them  the  said  F.  E.  Gage,  L.  H.  Gage,  and 
S.  M.  Gage,  as  shall  be  last  living  and  unmarried  as 
aforesaid  pay  the  said  residue  of  the  said  sum  of 
£30,000,  or  of  such  stocks,  funds,  or  securities  as 
aforesaid"  unto  the  four  other  children  of  the 
marriage,  naming  them,  **  and  such  one  or  more  of 
them  the  said  F.  B.  Gage,  L.  H.  Gage,  and  8.  M. 
Gage  as  shall  marry  as  aforesaid  in  equal  shares  as 
tenants  in  common  and  their  respective  executors, 
administrators,  and  assigns." 

Mr.  and  Mrs.  Gaf<e  both  died  in  1846. 

In  1847  Louisa  Henrietta  Gage  married  Baron  de 
Bertouche,  and  upon  her  marriage  she  was  paid 
£1,500  by  the  trustees  of  her  parents*  settlement. 
Previous  to  her  marraige  she  had  settled  all  her 
interest  under  the  deed-poll  of  1835.    She  died  in 

1880.  .  ^       ^  ..  ^ . 

Frances  Elizabeth  Gage  never  married,  and  died  in 

1888. 

Sophia  Matilda  Gage  never  married,  and  died  m 
1897. 

The  present  trustees  of  Mr.  and  Mrs.  Gage  s  mar- 
riage settlement  took  out  this  originating  summons 
against  the  trustees  of  Frances  Elizabeth  Gage's  will, 
and  the  personal  representatives  of  the  Baroness  de 
Bertouche  and  of  the  four  other  children  entitled 
under  the  gift  over  contained  in  the  deed-poll,  for 
the  determination  of  the  following  questions — namely 
(1)  whether  the  appointment  by  the  deed-poll  of  1835 
of  the  residue  of  the  £30,000,  after  payment  thereout 
of  the  specific  sums  therein  mentioned  was  a  good 
exercise  of  the  power  given  to  Mr.  and  Mrs.  Gage 
by  their  marriage  settlement  or  whether  the  appoint- 
ment of  Buoh  residue  was  wholly  or  in  part  void  f o  r 
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remoteness ;  (2)  who  were  now  entitled,  and  in  what 
shares,  to  the  fonds  s abject  to  the  settleineat  of 
1793 ;  and  (3)  if  and  so  far  as  might  be  necessary 
execation  of  the  trusts  of  that  settlement. 

The  first  question  argued  was  whether  the  gift  over 
in  the  deed-poll  of  the  residue  of  the  £30,000  was 
▼uid  for  remoteness  or  not. 

M.  Baillie,  for  the  plaintiffs,  stated  the  case. 

B,  E,  Fletcher,  for  the  trustees  of  Frances  Elizabeth 
Gage's  will. — We  are  entitled  in  default  of  appoint- 
ment. The  appointment  is  bad  because  it  offends 
the  rule  against  perpetuities.  The  question  is,  is  the 
gift  over  to  the  four  named  children  **  on  the  death 
or  marriage,"  as  the  case  maybe,  '*of  the  last 
living  or  unmarried  "  of  the  three  named  daughters 
a  good  gift  ?  Ic  is  not  a  good  gift,  for  the  class 
must  be  ascertainable  within  twenty-one  years  from 
the  death  of  the  survivor  of  the  father  and  mother, 
and  this  gift  is  not  ascertainable  till  the  death  of  the 
last  of  the  unoiarried  daughters,  which  in  fact 
happened  fifty-one  years  after  the  death  of  the  sur- 
viving parent :  Stuart  ▼.  Cockerell,  L.  B.  7  Bq.  363, 
17  W.  K.  Ch.  Dig.  191 ;  Blight  v.  Hartmll,  30  W.  E. 
613,  19  Oh.  D.  294 ;  Morgan  v.  Oronow,  L.  E.  16  Eq. 
1,  21  W.  E.  Dig.  176. 

Vdughan  Hawkins,  for  the  representatives  of  some 
of  the  appointees  under  the  gift  over. — The  appoint- 
ment is  good.  It  is  a  gift  to  the  three  daughters 
defeasible  on  their  death  unmarried.  This  case  is 
the  same  as  Wainwright  v.  Miller,  45  W.  E.  652, 
[1897]  2  Oh.  255. 

Norton  and  Kenyon  Parker,  for  other  appointees. 

Fletcher,  in  reply. — Wainwright  v.  Miller  is  in  my 
favour.  The  gift  is  not  defeasible  on  death  un- 
married ;  on  the  contrary,  no  interest  is  given  to  the 
three  daughterj  until  they  marry.  The  class  to  take 
is  not  ascertainable  uutil  that  event,  and  the  gift 
therefore  is  too  remote. 

Kexbwioh,  J. — To  my  mind  this  is  an  example  of 
an  attempt  to  do  a  perfectly  legitimate  thing  in  a 
wrong  way.  I  think  the  appointors  might  have  done 
what  they  desired  aud  provided  as  they  purported  to 
do  without  raisine  any  real  question  as  to  the  result. 
I  say  **any  real  question  as  to  the  result,"  for 
though  Waintorighi  t.  Miller  removes  any  doubt 
there  might  have  been,  I  cannot  myself  doubt  that  if 
this  appointment  had  been  made  on  similar  lines  it 
must  have  been  upheld.  Any  contiugency  of  defeas- 
ance might  have  been  introduced,  but  the  difficulty, 
to  my  mind,  seems  to  lie  in  the  precise  form  of  the 
gift  over.  In  the  case  I  am  now  considering  the  gift 
over  is  to  four  named  persons  about  whom  there  can 
be  no  question  at  all.  There  would  have  been  no 
question  either  about  the  three  unmarried  daughters 
if  they  had  been  unconditionally  included  in  that 
gift  over,  but  they  are  not,  for  the  appointors 
limited  the  gift  over  in  their  case  "to  such  one  or 
more  of  them  as  shall  marry  as  aforesaid  " — that  is, 
'*  as  shall  have  been  married  when  the  gift  over 
comes  into  operation."  But  the  gift  over  comes  into 
operation  bv  the  death  of  the  survivor  of  the  three 
unmarried  daughters.  You  have  therefore  to  con- 
sider at  that  point  of  time  whether  any  of  them  were 
married — that  is,  in  this  case,  in  the  year  1897,  an 
indefinite  time,  a  time,  in  fact,  far  beyond  lives  in 
being  and  twenty-one  years  afterwards.  But  of 
course  this  is  not  a  question  of  fact,  but  a  question 
of  possibility,  whether  it  could  or  could  not  exceed 
the  linut  allowed  by  the  law  of  perpetuities. 

In^  limiting  the  appointment  in  this  way  the 
appointors  were  only  postponing  the  determination  of 
the  daas  as  regards  these  three  daughters  until  it 


could  be  ascertained  by  the  death  of  the  last  survivor 
of  them  whether  one  or  two  or  all  of  them  were 
married.  Unfortunately,  by  postponing  the  asoar- 
tainment  of  the  class  as  regards  the  thiae  daoghtsn 
you  postpone  it  as  to  the  other  four  children  also,  and 
so  these  latter  have  to  wait  until  the  death  of  the 
last  survivor  of  the  three  unmarried  daughters.  In 
my  opinion,  therefore,  the  donees  of  the  power  have 
exceeded  the  limit  idlowed  by  the  law  of  perpetaitisB 
and  the  gift  over  is  void  for  remoteaess. 

B,  F,  Norton.— The  appointment  of  £1,500  each  to 
the  three  unmarried  daughters  "  who  shall  heran- 
after  marry "  is  also  bad  as  it  likewise  transgressee 
the  rule  against  perpetuities. 

VdugJian  Hawkins,— The  appointment  is  good. 
The  gift  is  vested  but  defeasible  on  the  happening  of 
a  certain  event ;  and  that  is  a  good  gift :  Wainwright 
V.  Miller. 

Kekewioh,  J. — It  seems  to  me  that  I  cannot,  con- 
sistently with  my  decision  on  the  other  point,  hold 
that  this  appointment  is  good.  The  question  can  be 
stated  in  the  simplest  manner.  A  marriage  settle- 
ment is  made  in  the  usual  form  and  oontaios  the 
ordinary  power  of  appointment  among  the  children 
of  the  marriage.  In  exercise  of  this  power  an  ap- 
pointment is  made  by  the  husband  and  wife  directing 
the  trustees  of  the  settlement  to  hold  the  trust  fond 
upon  trust  to  pay  to  each  daughter,  as  and  when  die 
marries,  a  sum  of  £1,500,  and,  subject  thereto,  da- 
posing  of  the  rest  of  the  trust  fund,  or  not  disposing 
of  it,  or  appointing  part  of  it  to  some  of  the  children 
of  the  marriage,  and  leaving  the  remainder  to  go  ai 
in  default  of  appointment.  The  question  is  whether 
this  appointment  is  valid  seeing  that  a  daughter  may 
marry  more  than  twenty-one  years  after  the  death  oi 
the  survivor  of  the  appointors,  and  that  until  a 
daughter  marries  it  is  necessarily  left  uncertain  as  to 
what  will  be  taken  by  the  other  children  under  the 
appointment,  or  under  the  trusts  of  the  settlemeut  in 
demult  of  appointment.  That  seems  to  me  to  be  oh- 
noxious  to  tne  rule  against  perpetuities,  although  it 
is  a  very  moderate  provision  in  favour  of  the  chaldrea 
and  might  be  very  desirable ;  but  of  course  I  have 
nothing  to  do  with  that.  The  point  seems  to  be 
quite  new,  and  no  case  has  been  cited  dealinjg  with 
such  an  appointment.  I  must,  therefore,  decide  the 
question  on  principle,  and  on  principle  I  think  tbii 
the  appointment  is  bad  and  there  must  be  a  dedaca- 
tion  to  that  effect. 

Subsequently  to  the  above  decisions  anothar  snai- 
mons  was  taken  out  by  the  trustees  of  the  Baronees 
de  Bertouche*s  marriage  settlement,  asking  for  a 
declaration  that  the  trust  in  the  deed-pull  for  pay- 
ment of  the  income  of  the  residue  of  the  £30,000  aa 
long  as  the  three  unmarried  daughters,  Franoei 
Elizabeth  Gage,  Louisa  Henrietta  Gage,  and  S(»bia 
Matilda  Gage,  or  any  or  either  of  them  should  be 
living  and  unmarried,  ani  if  more  than  one  in  eqaal 
shares,  was  invalid. 

The  summons  was  adjourned  into  court,  and  came 
on  for  hearing  on  the  18  th  of  February,  1898. 


Vaughan  Hawkins,  in  support  of  the 
The  appointment  in  question  is  altogether  void  ior 
remoteness ;  and  even  it'  the  gift  to  them  while  living 
and  unmarried  is  good,  the  gift  over  on  death  or 
marriage  is  bad.  Wainwrighi  v.  MiUer  does  not 
apply.  This  is  not  a  case  of  a  gift  with  odsi- 
remainders  over,  but  of  a  g^ft  to  a  class  which  cannot 
be  ascertained  until  after  thn  legal  limit  is  passed. 

He  also  referred  to  BougkUm  v.  James,  1  OolL  G.  (X 
26,  and  Lewis  on  Perpetuities,  p.  173. 

B,  F.  Norton^  for  persons  in  the  same  inienst 
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if.  Baillie,  for  the  trnstees  of  Frances  Elizabeth 
Gage's  will  and  the  representatives  of  Sophia  Matilda 
Qsge. — ^The  whole  gift  is  good.  A  giit  to  a  dass  of 
onbom  children  for  their  lives  is  good,  and  a  gift 
over  determining  any  such  life  interests  on  the  hap- 
pening of  a  certain  oontinsency  was  held  to  be  good 
in  Waintoright  v.  Miller,  wnich  applies  here. 

VaugTian  Hawkins  replied. 

Eekbwigh,  J. — It  has  been  already  decided  on  the 
construction  of  this  very  will,  and,  as  it  happens,  by 
myself,  that  a  gift  over  on  the  marriage  of  the  object 
of  the  power,  which  marriage  may  not  happen  within 
the  time  limited  l^  what  we  term  the  law  of  per- 
petuities, is  bad.    I  do  not  mean  to  go  back  on  that 
at  all.     It  applies,  it  seems  to  me,  to  this  clause 
which  I  have  now  to  consider.    But  I  think  that  Mr. 
Vaoghan  Hawkins  and  Mr.  Norton  are  endeavouiine 
to  press  that  decision  too  far.     I  say  at  once  that  I 
accept    Waimoriyht  v.  Miller,  which  indeed,    com- 
mends  itself   to  my  judgment,   and,   I  think,  ex- 
presses the  view  of  Knight-Bruce,  L.J.,  in  Bough- 
ton  V.   James.      I  will  treat  that  case  as  a  guide. 
It  seems  tu  me  that  I  have  to  construe  this  will 
as  one  always  has  to  construe  any  instrument    in 
order  to  find  out  its  legal  meaning.     If  that  legal 
meaning  ofiEends  against  the  law,  you  cannot  give 
effect  to  it ;  but  if  its  legal  meaning  is  within  tbe 
law,  then  you  can  give  effect  to  it.    Now,  this  is  a 
terse,  succinct  gift,  and  Mr.  Norton  says — and  Mr. 
Yaughan  Hawiuns  says  the  same  thing — that  there 
^re  no  gifts  here  with  cross-remainders  over ;  that 
you  cannot  find  here  a  gift  to  the  three,  and  then  if 
one  marries  to  the  two,  and  if  two  marry  to  the  one. 
It  is  not  written  out  at  that  great  length.    If  it  were 
written  out  it  would  occupy  a  whole  page  instead  of 
a  few  lines ;  but  to  my  mind  the  draftsman  has  suc- 
ceeded in  expressing  all  that  in  a  succinct  form,  and 
it  seenu  to  me  an  excellent  expression  of  intention. 
Tbe  gift  is  to  these  three  daughters  by  name — not  to 
so  ooany  "of  my  daughters" — but  to  these  three 
ladies,  or  any  or  either  of  them  as  shall  be  living  and 
unmarried  at  the  date  when  they  take  possession. 
If,  therefore,  they    are    all    living   and  unmarried 
they   all   take.      Of    course    they   take   the    whole 
between  them.      There  are  three  of  them,  and  one 
would    expect  to  find   that  they   take   equal    un- 
divided shares  as  tenants  in  common,  and  the  tes- 
tator   has    so    expressed   it,    and   if    you    run    on 
farther  down  you  will  find  that  that  is  so  provided, 
for  the  testator  says  that  if  there  are  more  than  one 
they  are  to  take  in  equal  shares;    so   that  really, 
though  it  is  a  gift  to  all  of  them  who  shall  be  living 
and  unmarried,  it  is  really  a  gift  of  a  third  to  each, 
and  that  works  out  throughout  the  whole  sentence. 
There  is  no  gift  over  in  express  words  on  the  marriage 
of  anyone  to  the  others;    but  you  are  obliged  to 
import  that,  as  it  seems  to  me,  in  order  to  give  full 
effect  to  the  sentence,  because  such  of  tiiem  as  are 
living  and  unmarried  take,  while  those  who  being 
alive  and  married,  or  those  who,  having  been  alive  in 
tbe  first  instance,  subsequently  die,  lose  their  share  s ; 
and  it  seems  to  me  precisely  the  same  thing  as  if  the 
appointors  had  said,  "  We  assume  that  the  three  will 
be  living  and  unmarried  at  the  time  when  the  ap- 
pointment takes  effect.     We  give  them  the  income 
between  them  in  equal  undivided  shares  as  tenants  in 
common  until  one  of  them  marries ;  thenceforward 
we  give  it  to  the  remaining  two  until  another  of  tb(  m 
maniea  ;  thenceforward  we  give  it  to  the  remaining 
unmarried  one  until  she  marries."      Then  there  is 
a   gift   over  when  all  of    them  marry — that  is  to 
lay,     ^rhen    the    last    spinster    takes    a    husband. 
rbat     seems    to    me    the    plain   meaning    of    the 
srordSy    though  it  is  written  in  a  suodnot  and,  I 


think,  perfectly  accurate  form.  If  that  is  so.  on  the 
authority  of  Wainwright  v.  Miller,  and  on  the  law 
generally,  I  see  no  reason  why  these  three  ladies 
should  not  take  the  whole  property  between  them  in 
equal  and  undivided  shares  as  long  as  thpy  are  living 
and  unmarried.  It  is  not  denied  that  they  did.  But 
an  event  happened  within  about  a  year — namely,  one 
of  them  married.  On  the  construction  that  I  have 
put  on  the  deed-poll  there  was  a  ^ift  over  in  that 
event  of  one-thira.  I  think  that  gift  over  is  bad ;  I 
need  not  pursue  it  further.  As  regards  what  the  two 
unmarried  daughters  had  before — that  is,  each  an 
undivided  third,  I  cannot  see  that  that  was  inter- 
fered with  because  one-third  was  given  over.  It 
really,  according  to  my  view,  comes  to  a  construction 
of  the  win.  I  think  it  must  be  declared  that  the 
appointment  of  the  income  was  valid  as  to  the  share 
of  each  daughter  so  long  as  she  was  living  and 
unmarried,  but  that  the  appointment  was  invalid  as 
to  one- third  from  the  date  of  the  marriage  of  Louisa ; 
and  it  follows  that  the  gift  of  one-third  over  on  the 
death  of  Frances,  who  died  unmarried,  was  also 
invalid  as  from  her  death. 

Solicitors,  if.  &  E.  Turner;  Badcliffe  <fe  Griffiths; 
Leslie  Field ;  Beachcro/t,  Thompson,  db  Co. ;  Trower, 
Freeling,  <fc  Parkin, 


Q.  B.  Div. 
(Lord  Russell  of  Killowen, 
C.J.,  and  Mathew, 


iUowen,  ] 
^  J.)      ) 


March  31 ;  May  14. 


Davey  v.  Williamsow. 
BiCHARDS  {Claimant),  (a.) 

Company  —  Debenture-holders  —  Floating  security  — 
Execution  creditor — Sherif— Priority. 

A  trading  company  issued  first  mortgage  debentures 
payable  on  the  Slst  of  December,  1898.  They  were 
secured  by  a  floating  charge  upon  all  the  property  of  the 
company.  Indorsed  on  the  debentures  was  the  provision 
that  they  should  become  payable  **  if  an  order  is  made, 
or  an  effective  resolution  is  passed,  for  winding  up  the 
company" ;  also,  **  whenever  the  trustee  of  the  within- 
mentioned  trust  deed  shall  have  entered  upon  the  mort- 
gaged premises  comprised  in  the  trust  deed,  or  appointed 
a  receiver  or  receivers  under  the  provisions  therein  con- 
tained." A  Jurther  condition  was  that  no  part  of  the 
property  subject  to  the  security  should  be  dealt  with  except 
in  the  ordinary  course  of  business  of  the  company. 

The  debenture- holders  were  entitled  to  the  benefits  and 
subject  to  the  conditions  of  the  said  trust  deed,  ivhich  vested 
in  a  trustee  fortht  benefit  ofthedebenture-holdersthe  lecLse- 
hold  property  and  the  uncalled  capital  of  the  company, 
and  gave  to  such  trustee  the  right  to  call  upon  the  company 
to  vest  in  him  all  the  property  of  the  company,  but  the 
company  was  left  free — until  the  trustee  or  the  debenture- 
holders  took  action  on  the  happening  of  any  of  certain 
events  contemplated  by  the  deed,  one  of  which  was  *•  If 
any  execution,  sequtstration,  extent,  or  other  process  of 
any  court  or  authority  is  sued  out  against  the  property  of 
the  company  for  any  sum  whatsoever,"  or  until  the 
happening  of  any  of  the  events  contemplated  by  the  terms 
of  the  debentures  — to  carry  on  the  business  and  deal,  but 
only  in  the  ordinary  course  of  business,  with  the  assets 
of  the  company. 

The  plaintiffs  obtained  judgment  against  the  company 
for  a  sum  of  money,  and  a  writ  of  fi.  fa.  was  issued, 
under  which  the  sheriff  seized  certain  goods  in  the 
possession  of  the  company  which  were  charged  by  the 
debentures.     The  claimant  then,  for  himse{f  and  the 

(a,)  Beported  by  B.  G.  Stillwall,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


Davby  V,  Williamson. 


High  Coubt. 


other  debentare'JiolderSf  claimed  the  goods  aa  theirs  under 
the  debenture  securities.  The  sheriff  thereupon  inter- 
pleaded. The  due  date  of  the  debentures  had  not  then 
arrivedf  nor  had  any  winding-up  resolution  been  passed. 
No  receiver  Jiad  been  appointed ^  nor  had  the  trustee  put 
in  force  his  powers  under  the  trust  deed. 

Held,  that  the  rights  of  the  debenture- holders  prevailed 
against  those  of  the  execution  creditor.  The  seizure 
under  the  execution  on  the  judgment  was  7iot  a  dealing 
by  the  company  in  the  ordinary  course  of  business  within 
the  condition  indorsed  on  the  debentures.  The  security 
had  become  enforceable  by  reason  of  the  fact  that  an 
execution  had  been  sued  out  against  the  company.  The 
goods  seized  were  charged  with  the  payment  of  the  amount 
of  the  debentures,  which  exceeded  the  value  of  the  goods, 
and  the  judgment  debtor  had  therefore  no  interest  in  the 
property  seized  available  to  satisfy  the  judgment  debt. 

This  WAS  an  appeal  from  the  deoision  of  His  Honour 
Judge  Paterson  on  an  interpleader  issue  in  which  the 
question  was  whether  the  rights  of  the  claimant, 
claiming  for  himself  and  the  other  holders  of  deben- 
tures of  the  defendant  company  (the  judgment 
debtors)  to  certain  goods  seized  under  writ  of  fi,  fa, 
by  the  sheriff  prevaUed  over  the  rights  of  the  plain- 
tiffs, who  were  the  execution  creditors. 

The  learned  county  court  judge  held  that  they  did 
not,  and  apparently  on  two  grounds:  (1)  that  the 
rights  of  the  debenture-holders  had  not  become 
*<  crystallized,"  the  debentures  not  having  become 
due  and  no  receiver  for  the  debenture-holders  having 
been  appointed;  and  (2)  that  seizure  of  the  company's 
goods  under  execution  was  a  dealing  with  such  goods 
in  the  ordinary  course  of  business  and  did  not  contra- 
vene any  rights  of  the  debenture*  holders,  whose 
securities  were,  in  his  judgment,  subject  to  the  risk  of 
such  seizure. 

The   company  (a  trading  company)  in   January, 
1894,  being  duly  authorized  to  do  so,  issued  £3,000 
first  mortgage    debentures    in    sixty   debentures  of 
£50  each,  and  six  of  these  were  held  by  Bichards, 
the    claimant.      They  were  made  a  charge  on  all 
the  property  of    the  company,  real  and  personal, 
present  and  future,   not  assured  or  charged  by  the 
trust  deed  hereinafter  mentioned,  anjd  were  payable 
on  the  3l8t  of  December,  1898,  or  on  such  earlier 
date    as    the    principal    moneys     thereby     secured 
should  become  payable  in  accordance  with  the  condi- 
tions endorsed  thereon.     Amongst  such  conditions 
were  the  following :    "  (4)   The    principal    moneys 
hereby  secured  shall  become  payable  immediately  on 
the   happening    of   any    of   the    events    hereinafter 
specified,  and  also  all  right  of  the  company  to  deal 
for  any  purpose  whatsoever  with  any  of  the  property 
shall   forthwith    cease    on    the    happening   of   any 
such  events."    Here  followed  the  events,  tn^er  aZia : 
<'  (c)  If  an  order  is  made  or  an  effective  resolution  is 
passed  for  winding  up  the  company  "  ;  "  {d)  When- 
ever the  trustee  of  the  within-mentioned  trust  deed 
(hereinafter  called  the  trustee)  shall  have   entered 
upon  the  mortgaged  premises  comprised  in  the  trust 
deed  or  appointed  a  receiver  or  receivers  under  the 
provisions  therein  contained."    By  the  third  condition 
endorsed  on  the  debentures  it  was  provided  that  until 
the  moneys  thereby  secured  should  become  payable 
the  debentures  should  be  a  fioating  security,  and  it 
was  stipulated  that  the  company  should  not  before 
payment  of  such  debentures  create  any  charge  to  the 
prejudice    of    the  debenture-holders    without    their 
sanction,  and  finally,  that  no  part  of  the  property 
subject  to  the  floating  security  of  such  debentures 
should  be  dealt  with  except  in  the  ordinary  course  of 
the  business  of  the  company.    Further,  by  such  de- 
bentures it  was  provided  that  the  holders  should  be 
entitled  to  the  benefit  of,  and  be  subject  to,  the  con- 
ditions of  the  trust  deed. 


The  trust  deed  (25th  of  January,  1894)  referred  to, 

was  a  deed  between  the  company  of  the  one  part  and 

James  Thomas  Harrison,  called  the  trustee,  of  the 

other  part,  by  which  the  company  demised  to  the 

trustee  certain    leaseholds    described    in    the  fint 

schedule    thereto,  and  assigned  to  the  trustee  the 

amount  uncalled  on  the  shares  of  the  company.   Tl» 

trust  deed  also  contained  a  covenant  that  the  company 

would  immediately   after   being   requested  by  the 

trustee,  assure  to  or  otherwise  vest  in  the  trustee  the 

business  of  the  company  and  the  goodwill  of  snch 

business  and  all  the  real  and  personal  property  and 

assets  of  the  company  present  and  future,  if  any,  not 

thereinbefore   assigned  or    demised    to  the  trustee, 

except    chattels  within  the  meaning  of  the  Bills  of 

Sale  Act.      The    deed    further   provided    that  the 

premises    thereby    demised    and    assigned  and  the 

premises  comprised  in  the  covenant  should  be  held 

by  the  trustee  as  a  security  for  the  debenture-hdderi, 

and  so  that  the  principal  money  and  interest  owing 

in  respect  of  the  debentures  should  be  a  fixed  and  not 

a  floating  charge  so  far  as  relates  to  such  of  the 

premises  as    were  thereby    demised   and   assigned 

respectively  and  should  be  a  floating  charge  «>  ftf« 

relates  to  such  of  the  premises  as  were  comprised  ra 

the  covenant,  and  so  that  the  company  should  not 

create  any  mortgage  or  charge  upon  the  premiaesia 

priority  to  the  money  and  interest  secured  by  the 

debentures,    and    subject    as  aforesaid  the  trustee 

should  hold  the  premises  upon  trust  to  permit  ue 

company    and    its    assigns  to    hold  and  enjoy  the 

premises  and  to  carry  on  the  business  andanybasiD« 

authorized  by  the  memorandum  of  association  of  tiie 

company  until  the  happening  of  one  or  more  of  tte 

events  upon  which  the  security  thereby  constitwed 

became  enforceable.  , 

The  events  contemplated  were  twelve  in  numbff, 
but  the  only  important  one  for  the  purposes  of  this 
case  was  the  fourth,  which  was  as  follows :  *'  (ft)  If  «; 
execution,  sequestration,  extent,  or  other  prooess  ct 
any  court  or  authority  is  sued  out  against  the  pro- 
perty of  the  company  for  any  sum  whatsoever. 

The  effect,  briefly  put,  of  the  docunaents  was  that  the 
debentures  were  secured  by  a  floating  charge  up« 
all  the  property  of  the  company,  and  that  the  fr» 
deed  vested  in  a  trustee  for  the  benefit  of  the  dcb»j 
ture-holders  the  leasehold  property  and  the  unoaUw 


capital  of  the  company,  and  gave  to  such  trustee  tta 
right  to  call  upon  the  company  to  vest  in  himtf 
other  property  of  the  company,  including  the  good- 
will of  its  business,  but  excluding  any  chattels  withit 
the  meaning  of  the  Bills  of  Sale  Act ;  but  the  oo«- 
pany  was  left  free  until  the  trustee  or  the  debentorfr 
holders  took  action  on  the  happening  of  any  of  the 
events  contflmplated  by  the  deed  or  by  the  *«™«5 
the  debentures  to  carry  on  the  business  and  aen 
freely,  but  only  in  the  ordinary  course  of  busmen 
with  the  assets  of  the  company. 

The  company  got  into  difficulties,  and  was  nnaw 
to  discharge  its  obligations  by  payment  as  theyaroia 
In  the  result  the  plaintiffs  obtained  judgment  agaaj 
them  for  £11  178. 9d.,  and  a  writ  of  >*./a.  wasiseaa^ 
under  which  the  sheriff  seized  certain  goods  m  pflj- 
session  of  the  company  which  were  charged  by  «•; 
debentures.  The  claimant  then,  for  himself  andttt 
other  debenture-holders,  claimed  the  goods  asta» 
under  the  debenture  securities.  The  sheriff  th^nfj 
interpleaded,  and  the  goods  seized  were  not  sold, 
complete  the  facts,  it  only  remains  to  add  th^  1 
due  date  of  the  debentures  had  not  arrived ;  that 
winding-up  resolution  had  been  passed ;  that 
receiver  had  been  appointed;  and  that  the 
had  not  put  in  force  his  powers  under  the  trust 

H,  Reed,  Q.G,  {Cannot  with  him),  for  thei^pcQiB^ 
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Maeaekie  {S,  Mayer  with  him),  for  the  respondent. 

The  arguments  sufiBloiently  appear  in  the  following 
judgment. 

The  following  cases  were  cited  :  Tawiton  v.  Sheriff 
of  Warwickshire,  43  W.  R.  579,  [1895]  1  Ch.  734. 
[1895]  2  Ch.  319;  Edwards  v.  Standard  Rolling  Stock 
Syndicate,  41  W.  B.  343,  [1893]  1  Oh.  674 ;  Read  ▼. 
Joannon,  38  W.  E.  734,  25  Q.  B.  D.  300 ;  Wildy  v. 
Mid'HanU  Railway  Co,,  16  W.  R.  409,  18  L.  T.  Rep. 
73  ;  In  re  Standard  Manufacturing  Co.,  39  W.  R.  369. 

i  1891 J  1  Ch.  627;  In  re  Opera  Go,,  39  W.  R.  705, 
1S91]  3  Ch.  260;  Robson  v.  Smith,  43  W.  R.  632, 
1 895]  2  Ch.  118  ;  The  Oovernmenta  Stock,  &c„  Invest- 
metti  Co,  v.  Manila  Railway  Co,,  45  W.  R.  353,  [1897] 
A.  C.  81 ;  /»  re  Hamilton's  Windsor  Ironworks,  27 
W.  R.  445,  12  Ch,  D.  707. 

Cur,  adv,  vult. 

May  14.— J4)rd  Russell  of  Eillowen,  C.J.,  read 
the  following  judgmeot  of  the  court :  [After  stating  the 
facts  ahove  set  out  his  lordship  proceeded  as  follows  :] 
In  this  state  of  things  the  question  is,  Do  the  rights 
of  the  debenture- holders  prevail  against  those  of  the 
execution  creditor  ?  It  may  seem  hard  upon  the  execu- 
tion creditors  that  they  should  not  be  able  to  realize 
their  judgment  for  their  debt  incurred  in  supplying 
trade  goods  for  the  purpose  of  the  company's  business, 
and  that  they  should  be  met  by  claims  of  debenture- 
holders  of  which  they  had  no  knowledge  or  public 
means  of  knowledge,  and  that  such  debenture-holders 
should  be  allowed  to  claim  as  theirs,  goods  in  the 
apparent  control  of  the  company,  and  upon  which, 
XKN^bly,  or  indeed  probably,  credit  had  been  given 
to  them.  But  these  are  matters  which  concern  the 
judgment  and  action  of  Parliament.  We  must 
determine  the  right  of  litigants  in  conformity  with 
what  we  believe  to  be  the  law.  In  our  judgment  the 
rights  of  the  debenture-holders  do,  in  this  case, 
prevail  against  the  execution  creditor. 

We  cannot  assent  to  the  view  of  the  learned  county 
court  judge  that  a  seizure  under  an  execution  on  a 
judgment  against  the  company  is  a  dealing  by  the 
company  in  the  ordinary  course  of  business  within 
the  3rd  condition  endorsed  on  the  debentures  so  as 
to  be  within  the  authority  given  to  the  company  by 
the  terms  of  the  debentures.  It  is  not  in  the 
ordinary  course  of  business  that  the  debts  of  a  going 
business,  firm,  or  company  shall  be  liquidated  by 
seizure  of  their  assets  under  legal  process.  Nor  can 
the  transaction  be  properly  described  as  a  dealing  by 
the  company  at  all.  It  is  a  compulsory  legal  process 
directed  against  the  company,  not  a  dealing  by  them. 

The  second  ground  on  which  the  learned  county 
court  judge  proceeded  was  that  the  rights  of  the 
debenture-holders  had  not  "  crystallized,"  or,  in  other 
words,  that  the  moneys  secured  by  the  debentures 
had  not  become  payable.  As  to  this,  it  is,  in  the  first 
place,  to  be  observed  that,  although  this  is  so,  yet  Iby 
reason  of  clause  4  (6)  of  the  trust  deed,  previously  set 
oat,  the  security  constituted  by  that  deed  had  become 
enforoeable  by  reason  of  the  fact  that  an  execution 
had  been  sued  out  against  the  company.  But,  apart 
from  this,  the  sheriff  can  only  realize  the  judgment 
against  the  goods  of  the  judgment  debtor.  Here  the 
goods  seized  are  validly  charged  with  the  payment  of 
the  amount  of  the  debentures,  and  it  is  admitted  that 
that  charge  far  exceeds  the  value  of  the  goods  in 
question.  The  rights  of  the  execution  creditor  are 
subject,  not  only  to  the  legal,  but  also  to  the  equitable, 
rights  of  the  debenture-holders.  The  sheriff  cannot 
merely  by  seizing  affect  the  rights  of  third  persons  to 
which  property  was  subject  when  in  the  hands  of  the 
debtor,  unless,  indeed,  such  third  persons  have  de- 
barred themselves  from  the  assertion  of  such  rights. 

It  foil  01^8,  therefore,  that  there  was  no  interest  of 


the  judgment  debtor  in  the  property  seized  available 
to  satisfy  the  judgment  debt.  Nor  is  the  debenture- 
holder  prevented  from  asserting  his  charge  upon  the 
property  in  the  circamstances  of  this  case.  The  com- 
pany as  a  going  concern  had  come  to  an  end,  and 
although  the  due  date  of  the  debentures  had  not 
arrived,  the  holders  were  entitled  to  intervene  to  pro- 
tect tbeir  security.  NeitLer  were  they  bound  to 
apply  for  a  receiver  or  to  proceed  with  a  view  to  the 
wiuding  up  of  the  company.  They  axe  entitled  to 
say  to  the  sheriff,  **The  goods  seized  are  validly 
charged  to  us,  and  you  cannot  sell  them  to  the  preju- 
dice of  our  security."  No  case  has  been  cited  to  us, 
and  we  know  of  no  case,  in  which,  in  such  circum- 
stances as  the  present,  the  rights  of  the  execution 
creditor  have  prevailed  over  those  of  debenture- 
holders. 

It  seems  to  us  that  this  reasoning  is  fully  supported 
by  the  authorities :  see  In  re  Standard  Manufacturing 
Co,,  in  which  case  the  rights  of  the  debenture-holders 
had  not  •*  crystallized " ;  see  also  In  re  Opera, 
Limited, 

The  result  is  that  the  appeal  will  be  allowed. 

Solicitor  for  the  appellant,  W,  B,  Qlasier, 
Solicitors  for  the  respondent,  McKenna  d;  Co, 


Q,  B.  Div.  \ 

(Lord  Russell  of  Killowen.  C.J.,  (  -^      7 

and  Hawkins,  Day,  Wills,  and  (  ^^    ' 

Wright,  jj.)  ; 

KmsHENBOiM  (Appellant)  v,  Salmon  &  Gluckstein 
(Limited)  {Respondents),  (a,) 

Trade-mark — Merchandise  marks — False  trade  descrip' 
Hon — Application  to  goods — Ooods  supplied  equal  in 
quality  to  goods  described  —  Absejice  of  fraudulent 
intent — Offence — Merchandise  Marks  Act,  1887  (50  ife 
51  Vict,  c,  28),  ss.  2,  3. 

By  section  3  of  the  Merchandise  Marks  Act,  1887,  a 
fahe  trade  description  is  defined  as  **  a  trade  description 
which  is  false  in  a  material  respect  as  regards  the  goods 
to  which  it  is  applied  J* 

Held,  that  a  trade  description  which  is  false  in  point 
of  fact  as  a  description  of  the  goods  is  ^^  false  in  a 
material  respect  as  regards  the  goods  to  which  it  is 
applied,*'  and  is  therefore  a  false  trade  description 
within  the  meaning  of  the  section,  although  the  goods 
supplied  are  of  cls  good  a  quality  as  the  goods  described, 
and  although  there  is  no  intention  to  deceive  or  defraud 
the  buyer;  and,  consequently,  that  a  person  who  sells 
cigareUes  to  which  a  label  is  attached  describing  them  as 
hand-made  when  in  fact  they  are  machine-made,  is  guilty 
of  an  offence  under  the  Act,  although  he  shows  that  the 
cigarettes  actually  sold  were  of  as  good  a  quality  in  all 
respects  as  if  they  had  been  made  by  hand,  and  that  he 
had  no  intention  to  deceive  the  buyer. 

Case  stated  by  Mr.  Lushington,  metropolitan  police 
magistrate  sitting  at  Bow-street  police-court. 

An  information  was  preferred  by  the  appellant 
against  the  respondents  under  section  2  of  the  Mer- 
chandise Marks  Act,  1887,  for  having  sold  to  the 
appellant  certain  cigarettes  to  which  a  false  trade 
description — ^namely,  the  words  *'  Guaranteed  hand- 
made by  experienced  workmen  " — was  applied,  con- 
trary to  the  provisions  of  the  Merchandise  Marks  Act. 
This  information  was  heard  and  determined  on  the 
3rd  of  July,  1897,  by  the  magistrate,  who  dismissed 
the  information.    The  facts  were  these : 


(a.)  Reported  by  Sir  Shebston  Bakeb,  Bart, 
Barrister-at-Law 
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The  respondents  sold  to  the  appellaut  for  the  sum 
of  2^d.  ten  cigarettes  in  a  packet,  to  which  a  printed 
label  had  been  affixed  bearing  the  words,  **Ten 
cigarettes  guaranteed  hand- made  by  experienced 
workmen."  The  ordinary  price  for  ten  cigarettes 
made  by  hand  of  the  same  quality  of  tobicoo  would 
have  been  2f  d. 

The  appellant  was  a  member  of  the  Amalgamated 
Cigarette  and  Tobacco  Gutters'  Union,  and  it  w»s 
admitted  by  him  that  he  purchased  the  cigarettes  for 
the  purpose  of  ascertaining  whether  they  were  hand- 
made or  not,  and  with  a  view  to  eventual  legal 
proceedings,  and  not  in  the  belief  that  they  were 
made  by  hand,  or  with  the  object  of  purchasing 
hand-made  cigarettes  for  re- sale  or  consumption.  It 
was  admitted  by  the  respondents  that  the  cigarettes 
were  not  made  by  hand,  and  it  was  not  suggested 
that  the  quality  of  the  tobacco  used  by  the  respond- 
ents was  inferior  to  what  it  should  have  been.  The 
complaint  was  founded  on  the  method  of  manufacture 
only. 

The  cigarettes  were  found  upon  examination  by  the 
magistrate  to  be  free  from  tightness,  looseness,  or 
lumps,  and  to  be  well  and  evenly  made  for  all  smoking 
purposes. 

It  was  proved  that  they  were  made  by  the  respon- 
dents by  a  newly-invented  machine  called  Barron's 
machine ;  that  the  same  qualities  of  starch  and  paper 
were  used  in  this  making  as  would  have  been  used  if 
they  had  been  made  by  hand  and  in  the  same  quan- 
tities ;  and  that  Barron's  machinery  includes  a  sifting 
process  by  which  the  tobacco  is  freed  from  dust  before 
it  is  packed  inside  the  paper  roll. 

The  magistrate  found  as  a  fact  that  the  cigarettes 
made  by  Barron's  machine  were  as  pure  and  clean  in 
point  of  material,  and  as  proper  in  point  of  construc- 
tion for  all  smoking  purposes  as  they  could  have  been 
if  hand-made. 

It  was  also  proved  that  the  printed  label  complained 
of  was  one  of  a  parcel  of  two  million  labels  for  the  ten- 
cigarette  size  of  packet,  which  had  been  printed  for 
and  used  by  the  respondents  before  their  adoption  of 
Barron's  madiine  and  while  they  still  made  their 
cigarettes  by  hand  only,  and  that  the  respondents 
had  continued  to  apply  the  remaining  stock  in  hand 
(about  half  a  million)  of  these  labels  to  the  ten-oigar- 
ette  packets. 

The  magistrate  was  satisfied  that  in  their  continued 
nse  of  the  old  ten-cigarette  labels  after  they  had 
ceased  to  make  cigarettes  by  hand  the  respondents 
were  actuated  merely  by  a  spirit  of  economy  that 

Erompted  them  to  use  the  large  remaining  stock  of 
tbeis  which  they  had  already  paid  for,  and  thereby 
to  save  the  cost  of  printing  an  equivalent  number  of 
new  ones ;  and  he  held  that  there  was  no  intention  to 
deceive  the  buyer  or  to  induce  him  to  purchase  goods 
which  he  would  not  have  purchased  if  the  description 
in  question  had  been  omitted  from  the  labeL 

As  a  matter  of  law  he  held  that  the  words  of  the 
label  constituted  a  trade  description  applied  to  goods 
within  the  meaning  of  the  Merchandise  Marks  Act, 
in  which  goods  are  defined  as  embracing  for  the  pur- 
poses of  the  Act  anything  which  is  the  subject  of 
&(ide,  manufacture,  or  merchandise ;  and  whereas  a 
false  trade  description  is  defined  by  the  Act  to  mean 
a  trade  description  which  is  false  in  a  material  respect 
as  regards  the  goods  to  which  it  is  applied,  he  held 
that,  in  determining  whether  the  label  in  question 
constituted  a  false  trade  description  within  the  mean- 
ing of  the  Act,  he  was  to  interpret  the  terms  of  the 
statute  in  strict  reference  to  the  relation  borne  by  the 
truth  or  falsehood  of  the  description  to  the  special 
and  essential  qualities  and  functions  of  the  manufac- 
tured artide,  and  he  held  that  the  label,  although 
untrue  in  point  of  fiKJt  a9  a  tnnle  description,  was  not 


a  false  trade  description  in  any  material  respect  ai 
regarded  the  cigarettes  sold  to  the  appellant  within 
the  meaning  of  section  3  of  the  Merchandise  Maria 
Act,  and  he  therefore  held  that  the  respondents  had 
not  been  guilty  of  any  offence  under  the  Act,  and  he 
dismissed  the  information. 

The  question  for  the  opinion  of  the  oonrt  wu 
whether,  upon  the  facts  aforesaid,  the  magistrate 
ought  to  have  convicted  the  respondents. 

The  Merchandise  Marks  Act,  1887  (50  &  51  Vict  c 
28),  provides;  Section  2  (1)  "Every  person  who 
{d)  applies  any  false  trade  description  to  goods,  or 
.  .  .  shall,  subject  to  the  provisions  of  this  Act, 
and  unless  he  proves  that  he  acted  without  intent  to 
defraud,  be  gmlty  of  an  offence  against  this  Act.  (2) 
Every  person  who  sells,  or  exposes  for,  or  has  in  hii 
possession  for,  sale,  or  any  purpose  of  trade  or  mana- 
lacture,  any  goods  or  things  to  which  any  forged 
trade-mark  or  false  trade  description  is  applied,  or  to 
which  any  trade-mark  or  mark  so  nearly  resembiiog 
a  trade-mark  as  to  be  calculated  to  deceive  is  falselj 
applied,  as  the  case  may  be,  shall,  unless  he  proves 
(a)  That  having  taken  all  reasonable  preoaatioiu 
against  committing  an  offence  against  this  Act,  he 
had  at  the  time  uf  the  commission  of  the  alleged 
offence  no  reason  to  suspect  the  genuineness  of  the 
trade-mark,  mark,  or  trade  description ;  and  (6)  That 
on  demand  made  by  or  on  behalf  of  the  proeecutor, 
he  gave  all  the  information  in  lys  power  with  respect 
to  the  persons  from  whom  he  obtamed  such  goods  or 
things ;  or  (c)  That  otherwise  he  had  acted  innocently ; 
be  guilty  of  an  offence  against  this  Act." 

Section  3  (1)  *'For  the  purposes  of  this  Act  the 
expression  *  trade  description '  means  any  descrip- 
tion, statement,  or  other  indication,  direct 
or  indirect,  ...  (c)  as  to  the  mode  of 
manufacturing  or  producing  anjr  goods.  .  •  . 
The  expression  '  false  trade  description'  means  a  trade 
description  which  is  false  in  a  material^  respect 
as  regards  the  goods  to  which  it  is  applied,  and 
includes  every  alteration  of  a  trade  aesoriptioo, 
whether  by  way  of  addition,  effacement,  or  other- 
wise, where  tliat  alteration  makes  the  descriptioB 
false  in  a  material  respect,  and  the  fact  that  a  tnde 
description  is  a  trade-mark,  or  part  of  a  trade-mtrk» 
shall  not  prevent  such  trade  description  being  a  false 
trade  description  within  the  meaning  of  this  Act." 

Corrie  Grant,  for  the  appellant. — ^The  learned 
magistrate  was  wrong  in  holding  that  this  was  not  a 
''false  trade  description"  within  the  meaniog 
of  section  3  of  the  Act.  The  description  on  the  label 
was  "  guaranteed  hand-made  by  experienced  wof^- 
men."  It  was  admitted  that  the  cigarettes  wen 
machine-made,  and  not  hand-made;  and  te 
magistrate  has  held  that  this  description  was  uatrae 
in^int  of  fact.  That  was  su£Bloient  to  render  the 
respondents  liable  under  the  2nd  sub-section  d 
section  2.    [He  was  stopped.] 

E.  Avory,  for  the  respondents. — ^The  leana< 
magistrate  was  right  in  refusing  the  convict.  ^^leA 
are  two  grounds  upon  either  of  which  his  dedsioa 
can  be  supported,  m  the  first  place,  the  questioB  M 
a  question  of  fact  for  the  magistrate  to  deal  with, 
he  has  dealt  with  it  as  a  question  of  fact  and 
decision  upon  it  is  final.  Section  3  of  the  Act  defieM^ 
what  a  false  trade  description  is,  and  it  defines  it  asm 
trade  description  which  is  false  in  a  material  rei 
as  reg^ards  the  goods  to  which  it  is  applied.  In 
and  e^ery  case,  therefore,  the  magistrate  has  to 
sider  upon  the  evidence  whether  the  deecriptkn  n 
false  in  a  material  respect  as  regards  the  g<ix»dB ;  It 
has  to  consider  and  decide  upon  the  materiality  of  thft 
falsehood  of  the  description.  Applying  that  here  hi^ 
had  to  consider  the  materiality  of  the  deecripDo^ 
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''hand-made"  as  oompared  with  maohine-made 
cigarettes.  He  has  done  so  and  he  has  found  that 
the  misdescription  was  not  material  so  far  as  regarded 
the  goods.  The  magistrate  has  to  inquire  in  each 
cue  84  to  the  materiality  of  the  false  description  as 
regards  the  goods,  and  here  he  has  found  that  the 
machine-made  cigarettes  were  as  good  as  the  hand- 
made cigarettes,  and  that,  therefore,  there  was  no 
fiiltie  description  in  any  material  respect  as  regards 
the  ^oods.  In  the  second  place,  the  respondents  have 
proved  that  they  '*  acted  innocently,''  which  is  a 
defence  under  clause  (c)  of  sub-section  2.  The 
magistrate  has  found  in  the  case  that  there  was  no 
intention  to  deceive  the  buyer,  or  to  induce  him  to 
paruhase  goods  which  he  would  not  otherwise  have 
purchased.  There  was  no  intention  to  deceive,  and 
there  was  no  profit  made  by  the  respondents  by  the 
misdescription  ;  that  being  so,  the  respondents  have 
8ucoei:ded  in  proving  that  they  **  acted  innocently," 
which  is  a  defence  to  this  information.  Upon  both 
grounds  the  decision  of  the  magistrate  was  correct. 

He  referred  to  the  cases  of  Starey  v.  Chilworth 
Gunpowder  Co.,  38  W.  K.  204,  24  Q.  B.  D.  90;  and 
OrMey  v.  Sunnbome,  5  Times  L.  B.  71. 

Lord  BussELL  of  Killowen,  C.J.  —  This  case 
comes  before  us  on  a  case  very  carefully  stated  by  the 
magistrate,  and  we  are  aaked  to  express  the  opinion 
of  the  court  whether  the  magistrate  ought  to  have 
convicted  the  respondents.  The  charge  was  a  charge 
preferred  under  section  2,  sub-section  2,  of  the 
Merchdndise  Marks  Act,  1887,  and  that  sub-section 
provides  that  it  is  an  offence  against  the  Act  to  sell 
any  goods  to  which  a  f  albe  trade  description  is  applied , 
unless  the  person  so  selling  proves  certain  things 
therein  specified.  The  facts  are  fully  set  out  in  the 
case,  and  the  learned  magistrate  upon  those  facts 
finds,  and  very  properly  finds,  that  the  description 
'*  guaranteed  hand-made  by  experienced  workmen  " 
is  a  trade  description  within  the  meaning  of  this  Act, 
and  that  it  was  falsely  applied ;  and  then  he  proceeds 
to  explain  what  he  means  by  that  finding,  and  he 
thought  that  the  goods  supplied  were  at  least  as  good 
as  those  ordered,  and  he  further  finds  that  there  was 
no  intention  to  deceive  the  buyer.  He  therefore  finds 
that  this  was  a  false  trade  description  applied  by  the 
respondents,  but  he  also  finds  that  the  falsity  of  that 
trade  description  was  not  material  under  the  circum- 
stances. If  the  magistrate  had  contented  himself 
irith  merelv  finding  as  a  fact  that  the  trade  descrip- 
tion, though  false,  was  not  materially  false,  probably 
it  would  have  been  the  duty  of  the  court  to  have 
accepted  that  as  a  finding  of  fact  But  what  he  has 
done,  and  quite  rightly  done,  is  this :  he  has  set  out 
the  groundis  and  reasons  by  which  he  has  arrived  at 
his  condnaion,  and  he  has  arrived  at  that  conduBion 
by  what  I  may  call  the  doctrine  of  eqidvalents — ^that 
IS,  that,  though  the  purchaser  did  not  get  what  was 
described  by  the  particular  description  applied  to  the 
goods,  yet  he  got  other  goods  which  were  as  good  as 
those  so  described. 

In  dealing  with  the  question  it  seems  to  me  to  be 
necessary  to  refer  to  the  general  scheme  of  the  Act. 
The  general  scheme  of  section  2  is  this :  It  enimierates 
■everal  things  which  are  offences  against  the  Act,  and 
then  it  points  out  how  a  party  charged  with  any  of 
these  offices  may  meet  the  primd  facie  case  made 
against  him.  If  the  charge  is  one  tmder  sub-section 
1  of  that  section,  then  he  may  meet  the  primd  facie 
ease  against  him  by  showing  that  he  *'  acted  wiUiout 
intent  to  defraud.''  If  the  charge  is  under  sub-section 
2,  then  there  are  two  ways  in  which  the  charge  may 
be  met.  Under  clauses  (a)  and  {h)  of  that  sub-section, 
he  may  meet  the  charge  by  proving  that  he  took  all 
rcj^flopable  precautions  and  that  hefirave  all  the  in- 


formation in  his  power,  and  that  obviously  applies 
where  the  person  charged  buys  goods  from  someone 
else  and  re-sells  them  to  another  person;  or  if  he 
proves  under  clause  (c)  that  he  '*  had  otherwise  acted 
innocently,"  and  the  onus  is  on  the  defendant  to  show 
that,  once  a  primd  facie  case  is  made  out  against 
hiw.  I  now  come  to  the  question  of  materiality.  In 
dealing  with  that  question  we  ought  to  remember 
that  ttie  Act  was  aimed  at  and  intended  for  the  pro- 
tection of  buyers,  not  only  as  to  the  uumber,  quantity, 
or  weight  of  the  goods,  but  also  as  to  the  place  or 
country  in  which  the  goods  were  made,  and  as  to  the 
mode  of  manufacturing  the  goods,  so  that  goods  from 
a  foreign  country  should  not  be  sold  as  home-made 
goods. 

Then  in  section  3  we  have  the  definition  of  a  *'  false 
trade  description,*'  which  is  there  given  as  a  trade 
description  which  is  '*  false  in  a  material  respect  as 
regards  the  goods  to  which  it  is  applied."  Under 
that  definition  it  is  no  answer  to  say  that  the  buyer 
has  got  as  good  an  article  as  was  described.  If  that 
were  an  answer  to  a  primd  facie  charge  against  a 
person,  I  do  not  see  anything  to  prevent  a  person 
selling,  say,  an  American  ham  as  Yorkshire  ham,  and 
then  being  entitled  to  say  that  the  American  ham 
was  as  good  as,  or  better,  than  the  Yorkshire  ham ; 
and  the  same  answer  might  bo  given  in  the  case  of 
butter,  cheese,  cigars,  or  any  other  article  whiuh 
might  be  suld  under  a  wrong  description.  I  cannot 
see  that  that  is  an  answer.  Applying  that  to  the 
facts  of  this  case,  I  do  not  think  that  it  is  an  answer 
to  this  charge  to  say  that  the  cigarettes  sold  here 
were  as  good  as  hand- made  cigarettes.  There  are 
people  who  think  the  hand-made  cigarettes  the 
better.  These  considerations  seem  to  me  to  show 
that  th«  ground  on  which  the  magistrate  proceeded 
was  not  the  light  ground,  and  that  he  was  wrong 
in  the  conclusion  which  he  arrived  at,  and  that  that 
conclusion  cannot  be  supported.  The  buyer  is 
entitled  to  know  what  he  is  buying,  and  to  have 
it  properly  described.  Another  point  was  taken  on 
behalf  of  the  respondents,  that  in  doing  what  they  did 
they  '*  had  acted  innocently,"  within  the  meaning  of 
clause  (c)  of  sub-section  2 ;  but  I  cannot  accept  that 
reason.  They  did  this  thing  of  affixing  a  false  trade 
description  to  the  goods  deliberately,  and  it  is  im- 
possible, therefore,  to  say  upon  the  facts  of  this  case 
that  they  acted  innocently  within  tne  meaning  of  the 
Act.  The  case,  therefore,  must  go  back  to  the  magis- 
trate, with  the  intimation  of  our  opinion  that  he  must 
convict,  but  it  will  be  for  him  in  his  discretion  to 
determine  what  punishment  he  will  infiiot. 

Hawkins,  J. — I  entirely  agree.  I  think  that  the 
question  of  the  materiality  of  the  description  on  the 
label  cannot  be  made  to  depend  upon  the  question 
whether  or  not  the  particular  goods  sold  were  better 
or  worse  than  the  goods  as  described. 

Day,  J. — I  am  of  the  same  opinion. 

Wills,  J. — I  am  of  the  same  opinion.  The  magis- 
trate has  found  that  the  misdescription  affected  the 
price  of  the  article  to  the  extent  of  about  twenty  per 
cent.  How  can  his  decision  be  supi>orted  ?  It  is 
said  that  the  article  so  misdescribed  was  as  good  as  it 
would  have  been  if  it  had  answered  the  description ; 
but  I  do  not  think  that  that  can  possibly  be  an  answer 
to  the  offence  charged. 

WsiOHT,  J. — I  am  of  the  same  opinion. 

Appeal  allowed  ;  case  remitted  to  magistrate. 

Solicitors  for  the  appellant,  Radford  &  Frcmfdand, 

Solicitors  lor  the  respondents,  Leuns  A  Lewis, 
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High  Court. 


MoLYNEUx  V.  Fletcher  and  Clark. 


High  Coubt. 


Q.  B.  Div.     1 
(Kennedy,  J.)  | 


Jan.  10 ;  Feb.  4. 


MoLYNEUx  V.  Fletcher  and  Clark,  (a.) 

Will — AdvaKcement    cJanse— Power — Bonft    fide    ea^cr- 
cise  of, 

A  testator  bequeathed  hi  a  real  and  personal  eetate  to 
trustees  upon  trust  to  pay  the  income  to  his  children  in 
equal  shares*  The  ivill  contained  a  proviso  authorizing 
the  trustees  to  apply  a  certain  sum  of  each  chihVs 
^* presumptive  share"  towards  the  *^ advancement  in 
life  "  of  such  child,  the  trustees  to  he  sole  judges  of  the 
advisability  of  such  payment,  and  of  what  the  term 
**  advancement  in  life"  might  signify.  After  the  share 
of  one  of  the  children,  a  married  daughter,  had  become 
vested,  the  trustees  advanced  £250  to  her  at  her  request. 
This  sum  was  intended^  as  the  trustees  knew,  to  he  used 
in  discharging  a  debt  owed  by  the  daughter's  husband 
to  one  of  the  trustees. 

Held,  that  the  power  to  advance  had  not  been  exercised 
bond  fide,  and  was  a  breach  of  trust. 

Farther  eonsideration  of  an  action  tried  before 
Kennedy,  J.,  at  the  Liverpool  assizes. 

The  action  was  brought  against  trustees  of  a  will 
claiming  a  declaration  that  the  advance  of  a  sum  of 
money  by  the  defendants  was  a  breach  of  trust  and 
that  the  defendant  Fletcher  was  liable  to  replace  the 
sum  advanced. 

The  facts  are  fully  stated  in  the  judgment. 

TT.  F.  Taylor,  Q.O.,  and  McConkey,  for  the 
plaintiffs. 

McCall,  Q.O.,  Botch,  and  H.  Cuningham,  for  the 
defendant  Fletcher. 

Pickford,  Q.O.,  8egar,  and  Cleave,  for  the  defendant 
Clark. 

Cur,  adv,  vult. 

Feb.  4. — Kennedy,  J. — ^This  action  was  brought 
by  certain  infants  (by  their  next  friend)  against  two 
^ntlemen,  and  it  was  claimed  that  the  defendant 
Fletcher,  acting  as  trustee  under  the  will  of  Edwa^ 
Durant,  the  plaintifiEis'  grandfather,  had  committed 
breaches  of  trust.  By  the  terms  of  Edward  Durant*s 
will,  which  was  dated  the  18th  of  April,  1878,  the 
testator  appointed  executors  and  trustees,  and  devised 
to  them  all  his  real  and  personal  estate,  with  certain 
directions  as  to  realization  and  investment,  and  made 
his  children  the  beneficiaries  under  his  will.  The 
testator  left  two  children  surviving  him,  who  were 
infants  at  the  date  of  his  death,  on  the  20th  of  AprU, 
1878.  The  two  children  were  Fanny  Jane,  who  came 
of  age  in  1880  and  is  still  living  and  unmarried,  and 
Amelia  Margaretta,  who  came  of  age  in  1881,  and  in 
1885  married  Daniel  Webster  Molyneux.  Both  she 
and  her  husband  are  still  living,  and  the  plaintiffs, 
six  in  number,  are  the  children  of  this  marriage. 
Neither  Miss  Durant  nor  Mrs.  Molyneux  are  parties 
to  this  action.  The  defendant  Fletcher  was 
appointed  a  trustee  of  the  will  by  order  of  the  court 
in  1887.  The  other  defendant,  Clark,  became  a 
trustee  only  quite  recently,  and  long  after  all  the 
events  in  respect  of  which  the  claim  in  this  action  is 
made  had  taken  place.  It  is  alleged  on  behalf  of  the 
plaintiffs  that  in  1887  the  defendant  Fletcher  and  his 
then  co-trustee,  Thomas  Urmston  Clare,  committed  a 
breach  of  trust  in  advancing  out  of  the  capital  funds 
£500  to  Miss  Durant  and  £250  to  Mrs.  Molyneux, 
and  the  question  I  have  to  determine  in  this  action  is 
whether  in  either  or  both  of  those  cases  a  breach  of 
trust  has  been  committed.    The   will    contained  a 

(a.)  Reported  by  F,  O.  Eobinson,  Bsq^.,  Bj^rri^ter- 
At-Law. 


direction  to  the  trustees  to  apply  in  or  towards  the 
maintenance  and    education    or   otherwise  for  the 
benefit  of  each  child  of  the  testator  entitled  under  the 
trust  of  the  will  to  a  share,  not  absolutely  vested,  Uis 
annual    income    of    such    share.    The    will  farther 
declared  that  it  should  be  lawful  for  the  trasteei  to 
apply  in  or  towards  the  advancf'ment  in  lif e  of  euih 
child  a  sum  not  exceeding  £500  of  her  presamptire 
share,   such  sum  or  lesser  sum  to  be  paid  if  the    | 
trustees  should  think  fi^  notwithstanding  that  the    ; 
child's  share  was  settled  as  thereinafter  mentioned,     I 
and  the  trustees  were  to  be  the  sole  jadgoi  of  the    I 
advisability  of  such  payment  and  of  what  the  teim    i 
*'  advancement  in  life "   might  signify.    Sabject  to    I 
that   power,   the    trustees    were,    after  the  sha»t    ' 
became  vested,  by  the  children  coming  of  ase,  to  pay 
the  income  to  the  two  children  in  equal  shares,  and    | 
after  their  death  upon  trust  for  such  of  their  dnldien 
as  they  should  appoint,  and  in  default  upon  the  same 
trusts  for  the  children.    If  the  daagbters  had  no    I 
children,  then  their  shares  were  to  go  as  they  mig^i 
appoint,  and  in  default  of  appointment  to  their  not-   < 
of-kin.  I 

The  claim  in  this  action  was  put  upon  the  gronnd 
that  the  moneys  paid  by  Fletcher  in  1887  were  not 
paid  with  the  single  view  of  "  advancement,"  \At  ' 
with  the  view  of  the  money  being  used  for  tiie  benefit 
of  Fletcher  himself.    Fletcher  was  a  large  creditor  of  i 
Mrs.  Molyneux's  husband,  and  was  pressing  him  foe 
payment,  and  it  is  said  that,  though  the  money  was 
nominally  advanced  under  l^e  power  in  the  will,  it  1 
was  in  reality  advanced  with  the  weU-understood 
puipose    that   it    should    pass   into    the  hands  of  , 
Molyneux  to  be  used  by  him  in  reduction  of  hiadsU  ' 
to  Fletcher.    In  the  first  place,  I  think  it  right  to  saj 
that  upon  the  construction  which  I  put  upon  this  | 
will  there  was  no  power  to  make  any  advance  at  tha^ 
time  at  all.    It  is  clear  on  the  authorities  that  whstt 
a  power  is  given  to  trustees  to  apply  capital  monej .{ 
for  the  advancement  in  life  of  a  child  t^t  power  ii 
to    be   construed   according    to    a    vrell-nnderstood  , 
meaning.    Undoubtedly  instances  occur  in  reported  I 
cases  where  it  was  intended  that  the  advance  mi^t 
be  made  at  any  time  in  the  life  of  the  beneficiaiy  and 
not  within  some  strictly  limited  period.    Where  thni 
u  such  intention  apt  words,  such  as  *^or  otber«iA 
benefit,"  are  always  used  to  express  it.     In  In  re  K9- 
Shaw's  Trusts,  16  W.  R.  963,  L.  E.  6  Eq.  322,  Slaliaa, 
y.C,   held  that  where  there  was  a  power  at  a^ 
period  of  the  daughter's  life  to  apply  a  portion  of  At 
trust  fund  for  her  advancement  or  otherwise  for  kl 
benefit  (which  the  Yice-ChanceUer  described  as  a 
very  large  power)  an  advance  might  be  made  is 
the  husband  to  set  him  up  in  trade.     And  affiinf  ii 
Lowther  v.  Bentinck,  23  W.  E.  166,  I*.  B.  19  Eq.  1^^ 
Jessel,  M.E.,  said:   **The  words  which  precede  tbert 
which    I    have    to    construe   are    '  preferment  « 
advancement/  both  large  words  but  both  havinfr^ 
may  say,  a  well-known  legal  meaning.    Ttay  «i 
followed  by  the  words  '  or  otherwise  for  his  benel^ 
which  are  the  largest  terms  of  all."    The  kann 
Master  of  the  Eolu  in  that  case  then  goes  on  to 
that  the  words  ''or  otherwise  for  bis  benefit'*  « 
inserted  so  as  not  to  limit  the  powers  of  ^e  tnslNI 
and  that  case  therefore  shows  that  without  ^^ 
larger  words  the  words  "preferment  or  advmaoeiDfla 
would   have   had   a   more   restricsted    nxkd 
meaning.      Now,    in    this    case     the     won 
''advancement  in  life"  alone,  and  therQ  is  a 
provision  that   the    money   is   to    be    a   som  i 
exceeding  "  £500  of  his  or  her  presnmptiva  shsi 
That  means,  I  think,  that  the  advancement  is  ts 
limited  to  the  time  when  the  share  is  presaniii 
and  not  vested,  and  I  am  fortified  in  that  view  by  A 
.statement  in  Pavidion  on  Ckmveyanoing,  Sod  d 
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▼oL  3,  p.  dd5,   where   in  dealiog  with  the  cognate 
labject  of  settlements  it  is  pointed  out  that  the  power 
of  adTanoement  should  be  extended  to  vested  as  well 
fts  presampttve  shares.     I  farther  think  that  in  spite 
of  the  very  large  powers  of  discretion  given  hj  this 
will  to  the  trustees  to  determine  what  is  **  advance- 
ment in  life,"  it  is  doubtful  whether  in  this  case  an 
advance  of  money  for  use   by  the  husband  in  hi^ 
bamness  (quite  apart  from  the  question  of  the  bcDcfit 
to  Fletcher)  can  be  justified  under  the  terms  of  the 
will,  the  fund  being  for  the  dau<(hter*8  separate  U8e 
without  power  of  anticipation.     In  Talbot  v.  Marsh' 
field,  L.  E.  3  Ch.  App.  622,  17  W.  E.  Ch.  Diif.  191, 
Lord  Hatherley,  then  Page  Wood,  L.J.,  held  that 
where  a  share  was  advanced  to  set  up  a  married 
daufifhter  in  business  for  her  separate  use  that  was  a 
eood  execution.    But  that  case  clearly  shows  where 
the  line  must  be  drawn,  for  Lord  Hatherley  points 
oat  that  the  fund  was  settled   to   the  daughter's 
separate  use  (as  is  the  case  here),  and  that,  therefore, 
an  advance  for  the  purpose  of  paying  the  husband's 
debts  was  not  justifiable.    On  the  facts  of  this  case  I 
feel  bound  to  come  to  the  conclusion  that,  although 
the  money  was  paid  on  the  formal  request  of  Mrs. 
Molynenx    and    her   sister,    it   was    perfectiy  well 
understood  by  Fletcher  that  the  money  was  to  be 
used  in  the  husband's  business  for  the  payment  of  his 
debt    to    Fletcher.      At    that    time    Fletcher    was 
admittedly  pressing  Mrs.  Molyneuz's  husband  for 
payment  of  the  money  owing  by  him.    It  is  not 
necessary  for  me  now  to  go  through  aU  the  evidence, 
but  having  considered  the  evidence  very  carefully  I 
have  come  to  the  conclusion  that  Fletcher  did,  as  I 
have  said,  know  the  object  with  which  the  advance 
was  to  be  made,  and  also  that  Fletcher  received  from 
the  husband  money  in  payment  of  his  debt  which  was 
undoubtedly  the  proceeds  of  the  two  cheques  which 
Fletcher  had  handed  to  Mrs.  Molynenx  and  to  Miss 
Durant,  and  which  they  in  Fletcher's  presence  handed 
to  Mrs.  Moljrneux's  husband.    In  justice  to  Fletcher 
I  should  add  that  I  have  no  doubt  that  he  believed 
that,  as  whatever  the  husband  did  was  done  with  the 
consent  of  the  ladies,  therefore  the  transaction  was 
not  morally  wrong.    I  think  the  consciousness  of 
that  blinded  him  as  to  the  cerongfulness  of  doing 
that  which,  although  the  tenants  for  life  consented  to 
it,  was  in  fact  a  breach  of  trust.    I  am  of  opinion 
that  the  payment  of  these  two  sums  by  Fletcher 
under  these  circumstances  was  not  a  proper  or  justi- 
fiable exercise  of  the  power  of  advancement  contained 
in  this  will.    The  law  is  laid  down  by  Lord  Westbury 
in  Bake  of  Pariland  v.  Topham,  12  W.  K.  697,  11 
H.  lu  Cas.  32,  where  he  says  Tat  p.  54) :  « I  think  we 
must  all  feel  that  the  settiea  principles  of  the  law 
upon  this  subject  must  be  upheld — ^namely,  that  the 
donee,  the  appointor  under  the  power,  shall,  at  the 
time  of  the  exercise  of  that  power,  and   for  any 
pforpoee  for  which  it  is  used,  act  with  good  faith  and 
■noeiity,  and  with  an  entire  and  single  view  to  the 
leal  purpose  and  object  of  the  power,  and  not  for  the 
pnrpoee  of  accomplishing  or  carrying  into  effect  any 
Dye  or  sinister  object  (I  mean  sinister  in  the  sense  of 
ite  being  beyond  the    purpose    and  intent  of  the 
power)  which  he  may  desire  to  effect  in  the  exercise 
of  the  power.*'    Another  instance  of  the  application 
of  the  principle  is  to  be  found  in  Humphrey  v.  Olver, 
7  W.  B.  334.  28  L.  J.  Oh.  406. 

Bat  another  question  now  arises.  The  sole  plain- 
tiffs  in  this  action  are  the  infant  children  of  Mrs. 
Ifolyneiix;  neither  that  lady  nor  Miss  Durant  are 
Morties.  On  the  evidence  before  me  I  have  no 
loabt  that  both  ladies  knew  what  use  was  in- 
mded  to  be,  and  was  in  fact,  made  of  the 
naoeryB  advanced  to  them.  The  rule  of  equity  is  that 
iHi^e  i^  tnistee  h^  Qommitted  a  brem)h  of  trqst  of 


this  kind  with  the  consent  of  the  tenants  for  life  he 
is  entitled  to  be  indemnified  by  them  (see  In  re  Holtt 
45  W.  R.  650,  [1897]  2  Oh.  525).  As,  however,  they  are 
not  parties  to  this  action,  all  I  can  do  in  this  matter  is 
that  in  making  the  order  which  I  am  about  to  make 
— viz.,  that  Fletcher  do  replace  the  £250  advanced  to 
Mrs.  Molynenx,  for  the  benefit  of  the  beneficiaries  of 
the  will,  I  do  so  without  prejudice  to  any  proceedings 
that  Fletcher  may  take  against  Mrs.  Molynenx  for  an 
indemnity.  With  regard  to  the  £500  advanced  out 
of  Miss  Durant's  share  I  cannot  give  the  plaintiffs 
any  relief,  and  for  this  reason.  Their  interest  depends 
only  on  the  possibility  of  Miss  Durant  dying  un- 
married and  without  exercising  her  power  of  appoint- 
ment or  intestate  and  the  plaintiffs  being  her  next-of- 
kin.  That  is  not  such  an  interest  as  entitles  them  to 
daim  in  this  action  in  respect  of  the  £500  advanced 
to  MisA  Durant :  see  Clowes  v.  Hilliard,  25  W.  B.  224, 
4  Oh.  D.  413,  and  Stockley  v.  Parsons,  38  W.  R.  712, 
45  Oh.  D.  51.  The  defendant  Olark  had  no  part  in 
the  breach  of  trust,  but  he  has  put  in  a  defence  in 
this  action  siding  with  Fletcher,  and  pleading  that 
there  was  no  breach  of  trust.  Under  these  circum- 
stances I  cannot  give  him  costs,  but  I  do  not  give 
costs  against  him.  I  give  directions  for  a  reference 
to  the  registrar  for  the  appointment  of  new  trustees. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:!,  Horrocks  &  Christian 
Jones,  Liverpool. 

Solicitors  for  the  defendants.  Masters  db  Rogers, 
Liverpool. 


g^J'J;)  March  24;  May  14. 

Olbog.  v.  Ellison,  (a.) 

Literary  and  scientific  institution — Institution  in  the 
nature  of  a  joint'Stock  company  —  Literary  and 
Scientific  Institutions  Act,  1854  (17  &  18  Vict.  c. 
112),  ss.  30,  33. 

The  proviso  to  the  SOth  section  of  the  Literary  and 
Scientific  Societies  Act,  1854,  whereby  inetitutians 
**  which  shall  have  been  founded  or  established  by  the 
contributions  of  shareholders  in  the  nature  of  a  joint-' 
stock  company  "  are  exempted  from  the  operation  of  thaJt 
section,  does  not  reguire  that  the  institution  to  be  exempted 
sJwtdd  be  cKtucUly  in  aU  respects  a  joint -stock  company, 
but  merely  that  sueh  institution  shotUd,  in  some  respects, 
partake  of  the  nature  of  such  a  company. 

Held,  therefore,  that  a  society  in  which  t?ie  following 
elements  of  a  joint^stock  company  were  present — that  is 
to  say,  first,  the  existence  of  a  joint-stock  or  common 
property;  secondly,  the  contribution  of  members  as  the 
source  of  such  property  ;  and,  thirdly,  the  holding  of 
that  property  by  nimierous  persons  in  transferable  shares 
—fdl  within  the  exemption. 

The  observations  of  Kay,  J.,  in  In  re  The  Bristol 
AthensBum,  38  W.  B.  396, 43  Ch.  D.  236,  discussed  and 
dissented  from. 

This  was  a  summons  by  William  Edwin  Olegg,  on 
behalf  of  himself  and  all  the  other  shareholders  of  tiie 
Sheffield  Botanical  and  Horticultural  Society,  asking 
that  the  defendants,  the  trustees  and  committee  of 
management  of  the  society,  might  be  ordered  to  sell 
the  property  of  the  sociely  pursuant  to  resolutions 
passed  and  confirmed  at  meetings  of  members  of  the 
society  held  on  the  26th  of  April  and  the  10th  of 
May,  1897,  and  to  distribute  tiie  proceeds  of  sale 
in  accordance  with  those  resolutions. 

(a.)  Reported  by  W.  SooiT  THOMFSOir,  Esq.,  Bar- 
rister-at-Law. 
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Clegg  v.  Ellisoit. 


High  Couet. 


The  society  was  established  under  a  deed  of  oon- 
stitation  dated  the  15th  of  October,  1844,  made 
between  the  varions  persons  whose  names  are 
mentioned  of  the  first  part,  and  three  named  persons 
of  the  other  part,  whereby  it  was  witnessed  that 
whereas  the  said  several  persons  parties  hereto,  the 
greater  number  of  whom  were  resident  in  the  borough 
or  in  the  neighbourhood  of  Sheffield  aforesaid,  had 
agpreed  to  form  themselves  into  a  society  for  the 
encouragement  and  cultivation  of  the  science  of 
botany  and  horticulture,  and  for  the  instruction  and 
recreation  of  the  members  of  the  society  and  their 
respective  families  and  other  persons  thereinafter 
mentioned,  and  to  observe  the  several  articles,  rules, 
and  regulations  thereinafter  contained — ^that  was  to 
say: 

Glaupe  1,  that  the  society  was  to  be  denominated 
the  Sheffield  Botanical  and  Horticultural  Society,  and 
its  objects  were  to  be  as  there  specified. 

Clause  2  provided  that  *'  the  said  society  shall  not 
make  any  divideod,  gift,  division,  or  bonus  in  money 
into,  between,  or  among  any  of  its  members,  nor 
shall  any  member  in  respect  of  the  share  or  shares 
held  by  him  have  or  be  entitled  to  any  share  or 
interest  in  the  gardens  or  other  property  of  the 
society  further  than  that  in  the  event  of  a  dissolution 
thereof,  under  the  rules  for  the  time  being  in  force, 
the  members  then  constituting  the  society  shall  be 
entitlecl  to  the  property  of  the  society  according  to 
their  respective  shares  therein,  as  personal  estate, 
after  payment  of  all  debts  due  therefrom  and 
promising  for  all  engagements  then  entered  into  by 
the  society,  or  to  which  it  shall  then  be  liable." 

Clause  3  provided  for  the  committee  of  manage- 
ment. 

Clause  4  provided  that  certain  gardens  recently 
purchased  should  be  vested  in  certain  gentlemen 
there  named  *'  upon  such  trusts  as  shall  secure  to  the 
members  of  the  society  and  their  families,  and  to  such 
other  persons  as,  pursuant  of  these  rules,  shall  be 
entitled  thereto,  the  free  use  and  enjoyment  of  the 
gardens  under  tiie  management  of  the  committee  and 
subject  and  according  to  the  rules  of  the  said  society 
for  the  time  bdng." 

Clause  5  provided  "  that  all  the  personal  property 
of  the  society  shall  be  vested  in  the  committee  for  the 
time  being.** 

Clause  6  provided  that  ''every  person  who  has 
already  paid  or  who  shall  hereafter  pay  to  the  funds 
of  the  society  £5,  and  who  shall  execute  this  deed  or 
articles  of  constitution  or  a  separate  deed  or  agree- 
ment with  any  five  of  the  committee  for  the  time 
being  that  he  will  observe  or  perform  the  same  and 
the  rules  and  regulations  for  the  time  being  in  force 
for  the  management  and  government  of  the  society, 
shall  be  a  member  of  the  society  and  shall  be  con- 
sidered as  having  one  share  therein,  and  for  every 
further  £5  so  paid  by  such  person  he  shall  be  con- 
sidered as  having  an  additional  share  therein  subject 
to  such  regulations  as  the  committe  for  the  time  being 
shall  make  for  limiting  the  number  of  shares  in  the 
society." 

Clause  7  provided  that  "  every  member  shall  pay  an 
annual  subscription  of  158.,  or  such  smaller  sum  as 
the  committee  for  the  time  being  shall  require  in 
respect  of  each  share  held  by  such  member,  for  which 
he  shall  receive  a  ticket  of  admission  to  the  gardens 
of  the  society." 

Clause  8  provided  for  the  register  of  members. 

Clause  9  provided  for  what  was  to  become  of  a 
member's  share  on  marriage. 

Clause  10  provided  that  ''any  member  or  the 
executor  or  administrator  of  any  deceased  member 
who  shall  have  duly  observed  all  the  rules  and  bye- 
)4ws  of  the  Bodetj^  may,  with  the  conseDt  of  the  Qom- 


mittee  and  in  such  manner  and  snbjeol  to  such 
regulations  as  they  shall  from  time  to  time  appoint, 
substitute  any  other  person  in  place  of  himsAf  ii  a 
member  of  the  said  society  in  respect  of  his  share  or 
shares  or  of  any  one  of  his  shares  therein." 

Clause  12  provided  that  "  every  member  shall  hsT4 
admission  for  himself  and  his  fainily  to  the  gaxdeu  of 
the  society." 

Under  clause  14  (which  was  added  subsequently  to 
the  first  deed  under  the  powers  of  administration)  ^e 
committee  were  empowered  through  the  secretary  to 
iflsue  season  tickets  in  each  year  and  available  for  th« 
following  twelve  months.  The  piaoes  of  sale  tnd 
price  to  be  advertised  as  the  committee  might  deem 
desirable,  and  each  ticket  should  be  oonsecutifely 
numbered.  The  proceeds  of  such  sales  of  season 
tickets  should,  under  the  inspection  of  the  committee, 
be  divided  pro  rata  at  the  last  meeting  of  the  oom- 
mittee  in  each  year  amongst  the  holders  of  more  than 
one  share. 

Clause  19  provided  that  "  no  person  resident  within 
the  circuit  of  seven  miles  from  the  parish  church  of 
Sheffield,  except  such  as  are  entitled  by  these  roW 
shall  have  admission  to  the  gardens  on  any  termi 
whatever." 

Then  came  the  management  clauses,  and  amoagit 
other  provisions  there  was  a  provision  as  to  meetingi 

Clause  24  provided  that  "  notice  of  every  meetmg 
Hhall  be  given  by  advertisement  in  all  the  Sheffiald 
newspapers,  or  by  a  circular  letter  addressed  to  evsrf 
member,  or  in  both  such  ways  at  the  diaoreticn  of  the 
committee,  at  least  seven  days  before  the  time 
appointed  for  holding  such  meeting." 

Clause  38  provided  for  instruction  in  botany  "lo 
that  no  expense  arising  from  such  instruction  shall  be 
chargeable  to  the  funds  of  the  society." 

Clause  40  provided  for  the  sale  of  spare  pisiits, 
fruit,  and  flowers,  and  so  forth. 

Clause  41  provided  that  "  the  annual  subscriptioBi 
and  all  other  moneys  payable  to  the  said  society  shall 
be  applied  under  the  direction  of  the  committee  in 
payment  of  the  expenses  of  the  society  and  to  the 
maintenance  and  improvement  of  the  gardens." 

Clause  44  provided  for  the  forfeiture  of  sfaans  in 
certain  cases.  « 

Clause  45  for  dissolution  of  the  society  by  reBoln- 
tion  of  meetings  specially  called  for  tiiat  purpose. 

The  real  estate  of  the  society  was  vested  in  tmatees 
and  the  personal  estate  in  the  committee  of  manage- 
ment, and  every  person  who  paid  to  the  funds  o£  thf 
society  £o  and  executed  the  deed  became  a  mestber 
and  was  entitled  to  one  share  in  the  society,  which  vas 
transferable  by  him  or  his  legal  personal  repnsen- 
tatives.  Each  member  was  liable  to  pay  an  aminai 
subscription  of  15s.,  and  was  entitled  to  adiuissioo  for 
himself  and  his  family  to  the  gardens  of  the  sodfltf 
but  was  not  entitled  to  any  dividend  or  boon?,  bi^ 
was,  upon  the  dissolution  of  the  society  entitled  to  a 
share  of  the  profits  of  the  society  after  the  payoMBt 
of  debts  and  liabilities. 

The  gardens  which  formed  the  piopertv  of  the 
society  were  conveyed  to  trustees  for  the  Boauty  by  a 
deed  dated  the  20th  of  June,  1845.  The  propoty  si 
the  time  of  conveyance  was  subject  to  a  mortgage  for 
£3,000,  which  had  since  been  paid  off.  The  purdiaie* 
money  and  the  mortgage  debt  were  paid  and  dii- 
charged  out  of  the  funds  of  the  socie^  contributed  fay 
the  members.  The  trusts  of  the  deed  of  1845  wenm 
accordance  with  the  deed  of  constitution. 

Becently  the  gardens  had  not  been  carried  on  viA 
success  from  a  financial  point  of  view ;  and  at  ihs  i 
meetings  mentioned  in  the  summons  a  resolution  vn 
passed  that  the  society  be  dissolved,  and  that  tiM 
property  of  the  society  be  sold  to  a  public  body 
known  as  the  Town  Trustees  of  Sheffi-ad  at  a  pM 
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•afficient,  after  payment  of  debts,  liabilities,  and 
ooets,  to  pay  eaoh  member  the  sum  of  £d  for  every 
share  held  by  him.  It  was,  however,  admitted  that 
the  value  of  the  property  probably  exceeded  such 
amount. 

The  Literary  and  Scientific  Institution  Act,  1854 
(17  &  18  Yict.  G.  112),  was  passed  on  th«  11th  of 
August,  1854,  nearly  ten  years  after  the  establish- 
ment of  this  society.  Section  29  provides  that  **  Any 
number  not  less  than  three- fifths  of  the  members  of 
any  institution  may  determine  that  it  shall  be 
dissolved  forthwith,  or  at  the  time  when  settled  upon, 
and  all  necessary  steps  shall  be  taken  for  the  disposal 
and  settlement  of  the  property  of  the  institution,  its 
claims  and  liabilities,  according  to  the  rules  of  the 
said  institution  applicable  thereto,  if  any,  and  if  not, 
then  as  the  governing  body  shall  find  expedient." 
And  further  provides  that  '*  in  case  of  disputes  the 
adjustment  of  the  affairs  of  the  society  is  to  be 
referred  to  the  judi;e  of  the  county  court  of  the 
district.'-  Section  30  provides  that:  '*If  upon  the 
dissolution  of  an  institution  there  shall  remam,  after 
the  satisfaction  of  all  its  debts  and  liabilities,  any 
property  whatsoever,  the  same  shall  not  be  paid  to  or 
distributed  among  the  members  of  the  said  institu- 
tion or  any  of  them,  but  shall  be  given  to  some 
other  institution  to  be  determined  by  the  members 
at  the  time  of  the  dissolution,  or  in  default  thereof 
by  the  judge  of  the  county  court  aforesaid,  provided, 
however,  that  this  clause  shall  not  apply  to  any 
institution  which  shall  have  been  founded  or  estab- 
lished by  the  contributions  of  shareholders  in  the 
nature  of  a  joint-Rtock  company."  Section  33  pro- 
vides that  '*  this  Act  shall  apply  to  every  institution 
for  the  time  being  established  for  the  promotion  of 
science,  literature,  the  fine  arts,  for  adult  instruction, 
the  diffusion  of  useful  knowledge,  the  foundation  or 
maintenance  of  libraries  or  reading-rooms  for  general 
use  among  the  members  or  open  to  the  public." 

Upjohn,  Q»C.,  and  Ingle  Joyce,  for  the  applicants. — 
The  question  is  whether  this  society  comes  within  the 
Literary  and  Scientific  Societies  Act,  1854.  Now, 
that  Act  solely  deals  with  institutions  for  the  benefit 
of  the  public.  Section  29,  as  to  dissolution,  is  quite 
in  conflict  with  the  provisions  in  the  present  case. 
Even  if  we  might  be  deemed  to  fall  within  the  Act, 
we  are  taken  out  of  it  by  the  proviso  to  section  30,  we 
are  *<  in  the  nature  of  a  joint-stock  company."  The 
definition  of  a  member  in  section  31  of  the  Act  is 
very  different  from  that  contained  in  our  Act. 

They  referred  to  In  re  DaUon,  27  W.  E.  398,  4 
Ex.  D.  54 ;  and  In  re  The  Bristol  Athenceum,  38 
W.  B.  396,  43  Ch.  D.  236. 

John  Dixon,  for  the  defendants,  the  trustees  and 
managers. 

Sir  B,  E.  Weheter,  Q.G.,  A.G.,  and  B.  J.  Parker, 
for  her  Majesty's  Attorney-General. — ^We  submit  that 
this  scheme  cannot  be  carried  out,  having  regard  to 
the  provisions  of  the  Act,  the  property  being  worth 
more  than  the  purchase-money.  It  is  a  mistake  to 
treat  these  members  as  being  shareholders  in  the 
ordinary  sense,  they  are  merely  members  who  have 
paid  an  entrance  fee,  they  consist  solely  of  persons 
who  have  either  taken  a  £5  share,  or  have  been 
nominated  by  a  person  who  has  taken  such  a  share. 
The  expression  **  a  company  in  the  nature  of  a  joint- 
stock  company"  must  mean  a  company  carried  on 
for  profit,  but  this  society  prohibits  its  members  from 
receiving  any  profit.  The  mere  fact  that  members 
get  some  advantage  by  becoming  a  member  cannot 
make  any  difference. 

Jngle  Joyce  replie4r 


STiBLmG,  J.,  stated  the  facts,  and  continued:  The 
application  was  opposed  by  the  Attorney- (General,* 
who  insisted  that  the  property  of  the  society,  after 
satisfaction  of  its  debts  and  liabilities,  ought  not  to  be 
distributed  among  the  members  of  the  society,  but 
ought,  under  the  provisions  of  the  Literary  and 
Scientific  Institutions  Act,  1854,  to  be  given  to  some ' 
other  institution  of  a  like  nature. 

The  plaintiffs  and  the  defendants,  the  trustees  and 
managers  of  the  society,  contend  that  the  society 
falls  within  the  exception  to  section  30  of  that  Act — 
or,  in  other  words,  that  the  society  is  an  institution 
which  has  been  founded  and  established  by  the  sub- 
scriptions of  shareholders  in  the  nature  of  a  joint- 
stock  company.  The  contention  on  behalf  of  the 
Attomey-G^eral  is  that  the  shareholders  are  not 
members  in  the  proper  sense  of  the  term ;  and, 
secondly,  that  the  society  is  wanting  in  one  of  the 
necessary  elements  of  a  joint-stock  company — 
namely,  that  it  should  be  carried  on  for  the  purposes 
of  gain. 

As  regards  the  first  of  these  contentions  on  behalf 
of  the  Attorney-Gteneral  it  appears  to  me  it  is  not 
well  founded.  The  suggestion  is  that  the  payment 
of  £5,  mentioned  in  clause  6  of  the  deed  of  constitu- 
tion, is  merely  in  the  nature  of  an  entrance  fee ;  but 
this  seems  to  me  to  attribute  too  little  force  to  the 
language  of  that  deed.  The  contributor  of  £5  is  to 
be  considered  as  having  a  share  in  the  society  which 
is  transferable,  and  entitles  the  holder  to  certain 
benefits  in  the  way  of  enjoyment  during  the  con- 
tinuance of  the  society,  and  to  participate  in  the 
distribution  of  the  property  upon  a  dissolution. 
Although,  if  the  argument  on  behalf  of  the  Attorney- 
General  be  well  founded,  any  such  participation  is 
forbidden  by  the  statute  of  1854,  still  it  is  to  be 
borne  in  mind  that  that  prohibition  was  not  in  force 
at  the  date  of  the  deed ;  and  the  provisions  of  clause 
2  may  be  taken  into  consideration  in  ascertaining 
whether  or  no  the  members  are  shareholders.  In  my 
opinion  they  are.  The  other  contention  of  the 
Attorney-General  is  one  which  requires  much  greater 
consideration.  In  the  first  place,  I  think  that  the 
society  was  not  formed  for  the  purposes  of  profit 
Clause  2  distinctly  prohibits  any  dividend,  division, 
or  bonus.  The  language  here  used  follows  that  of 
section  1  of  the  statute  6  &  7  Yict.  c.  36,  under 
v^hioh  societies  established  for  purposes  of  science, 
literature,  or  the  fine  arts  are  exempted  from  rates 
on  certain  terms,  of  which  two  are  that  the  society 
should  be  supported  wholly  or  in  part  by  annual 
voluntary  contributions,  and  should  not,  and  by  its 
bye-laws  might  not,  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  members, 
which  is  a  reason  for  the  prohibition  of  dividends 
found  in  the  articles  of  constitution.  Still,  that  pro- 
hibition constitutes  a  prominent  feature  in  the  deed 
of  constitution,  and  the  provisions  of  clauses  14,  15, 
19a,  and  40  appear  to  me  to  be  provisions  as  to 
management  and  not  to  affect  the  result.  As  I  have 
said  before,  I  come  to  the  conclusion  that  the  society 
was  not  formed  for  the  purposes  of  profit. 

The  question  then  arises  whether  the  absence  of  any 
purpose  of  profit  precludes  the  application  of  the 
proviso  at  the  close  of  section  30.  That  proviso  is  not 
that  the  clause  *' shall  not  apply  to  any  institution 
which  shall  be  a  joiut-stock  company,"  but  "  shall 
not  apply  to  any  institution  which  shall  have  been 
founded  or  established  by  the  contributions  of 
shareholders  in  the  nature  of  a  joint-stock  company." 
That  appears  to  me  to  mean  that  such  an  institution 
was  not  to  be  actually,  in  all  respects,  a  joint-stock 
company ;  but  to  be  such  as,  without  being  a  joint- 
stock  company,  should  in  some  respects  partake  of  the 
nature  of   sudi  a  company.     Jf  it  be  asked  what 
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elements  of  a  joint-stock  company  were  more  i>articu- 
larly  contemplated  by  the  Legislature,  I  should  say 
these ;  First,  the  existence  of  a  joint-stock  or  common 
property ;  secondly,  the  contributions  of  members  as 
the  source  of  such  property ;  and  thirdly,  the  hol(Ung 
of  that  property  by  numerous  persons  in  transferable 
shares.  All  these  ingredients  exist  in  the  constitution 
of  the  society;  and  although  no  doubt  joint-stock 
companies  are  ordinarily  formed  for  the  purpose  of 
profit,  many  institutions  exist,  which  are  not  formed 
for  that  purpose,  to  which  it  is  hard  to  deny  the 
nature  of  a  joint  stock  company. 

ITrder  the  Companies  Act  of  1862  (25  &  26  Vict.  c. 
89,  it  appears  to  be  clear  that  a  joint-stock  company 
may  be  formed  for  other  purposes  than  those  of  profit. 
Section  6  of  that  Act  provides  that  '*  any  seven  or 
more  persons  associated  for  any  lawful  purpose  may, 
by  subscribing  tbeir  names  to  a  memorandum  of 
association  and  otherwise  complying  with  the  requisi- 
tions of  this  Act  in  respect  of  registration,  form  an 
incorporated  company  '* ;  and  section  21  provides  that 
*'  no  company  formed  for  the  purpose  of  promotiog 
art,  science,  religion,  charity,  or  any  other 
like  object,  not  involving  the  acquisition  of 
gain  by  the  company  or  by  the  individual  members 
thereof  shall"  without  certain  sanction  hold  more 
than  a  certain  quantity  of  land.  Then  in  the 
Companies  Act  of  1867  (30  &  31  Vict.  c.  131),  section 
23,  it  is  provided,  **  Where  any  association  is  about  to 
be  formed  under  the  principal  Act  as  a  limited 
company,  if  it  proves  to  the  Board  of  Trade  that  it  is 
formed  for  the  purpose  of  promoting  commerce,  art, 
science,  religion,  charity,  or  any  other  useful  object, 
and  that  it  is  the  intention  of  such  association  to 
apply  the  profits,  if  any,  or  other  income  of  the 
association  in  promoting  its  objects  and  to  prohibit 
the  payment  of  any  dividend  to  the  members  of  the 
association,  the  Board  of  Trade  may  by  licence  under 
the  hand  of  any  of  the  secretaries  or  assistant  secre- 
taries direct  such  association  to  be  registered  with 
limited  liability  without  the  addition  of  the  word 
'  limited '  to  its  name." 

Now,  section  4  of  this  Act  of  1862  prohibits  the 
formation  of  any  company  consisting  oi  more  than 
twenty  persons  for  the  purpose  of  carrying  on  any 
business  that  has  for  its  object  the  acquisition  of  gain 
bv  the  company  or  by  the  individual  members  there- 
of unless  registered  as  a  company  under  the  Act. 
Upon  this  section  it  has  been  repeatedly  held  that 
associations  of  more  than  twenty  persons  may  exist 
which  do  not  require  to  be  registered,  and  are  not 
made  illegal  by  the  Act  of  1862 :  see  for  example. 
Smith  V.  Anderson,  29  W.  E.  21,  15  Ch.  D.  247 ; 
Croivther  v.  Thorlev,  32  W.  E.  330;  and  In  re  Siddall, 
33  W,  E.  509,  29  Ch.  D.  1 ;  and  yet  it  would  be  diffi- 
cult, as  I  think,  to  deny  to  those  associations  the 
nature  of  joint-stock  companies. 

The  Jomt-Stodk  Companies  Eegistration  Act  of 
1844  (7  &  8  Vict,  c  110)  applies  only  to  joint-stock 
companies  established  for  the  purpose  of  profit ;  and 
it  was  repeatedly  held  (see  Reg,  v.  Whitmarsh,  15 
Q.  B.  600 ;  Bear  v.  Bromley,  18  Q.  B.  271 ;  and 
Moore  v.  Bawlins,  6  C.  B.  N.  8.  289,  7  W.  E.  0.  L. 
Dig.  15)  that  associations  which  very  closely  resemble 
joint-stock  companies  did  not  require  registration 
under  that  Act. 

On  behalf  of  the  Attorney-General  some  observa- 
tions of  Eay,  L.J.  (then  Kay,  J.),  in  In  re  Bristol 
Athenoeum,  were  properly  relied  on.  The  actual 
decision  in  that  case  was  that  the  Bristol  Athenseam, 
an  association  possessing  a  constitution  somewhat 
similar  to  that  of  the  Sheffield  society,  could  not  be 
wound  up  as  an  unregistered  company  under  section 
199  of  the  Companies  Act,  1862.  With  that  decision 
I  do  not  differ.    Incidentally^  however,  his  lordship 


did  express  the  opinion  that  the  Bristol  Athenanni 
was  not  a  joint-stock  company  and  not  wiUun  the 
proviso  of  section  30  of  the  Act  of  1854.  No  one  cm 
be  more  sensible  than  I  am  of  the  wei|^t  whioh  ii 
due  to  anything  whioh  fell  from  what  the  leinud 
judge  said ;  but  I  have,  while  preparing  this  judg- 
ment, been  informed  by  North,  J.,  that  he  hai,  in  ^ 
case  before  him  (In  re  The  Rusadl  Inatiiuium,  [1898] 
2  Ch.  72),  independently  arrived  at  a  similar  con- 
clusion with  regard  to  the  oonstmction  of  seotioo  3D 
of  the  Act  of  1854  to  that  which  I  have  endeavoofBd 
to  express.  In  my  judgment,  on  the  main  qnettioD, 
the  applicant  is  entitled  to  tiie  order  for  which  he 
asks. 

There  remains,  however,  a  minor  question,  whioh 
is  one  entirely  of  form.  By  dause  24  it  is  piofided 
that  notice  of  every  meeting  of  the  memben  shall  be 
Riven  by  advertisement  in  all  the  Sheffield  newspapen. 
It  is  admitted  that  although  notice  has  been  gtreo  is 
all  the  morning  Sheffield  newspapers  an  era&iit^ 
paper  was  omitted  and  no  notices  were  ssrrcd. 
Having  regard  to  the  nature  of  the  dealing  witit  ths 
property  which  is  about  to  take  place,  it  seems  to  m» 
that  this  is  a  case  in  which  I  should  require  the  rale 
to  be  strictly  adhered  to,  and  therefore  I  think  before 
I  make  an  order  a  meeting  ought  to  be  oaUsi 
properly  in  acoordanoe  with  the  directions  in  the 
rules. 

Solicitors,  Pilgrim  A  Phillips,  for  WaUon,  Eeim,  k 
Barber,  Sheffield ;  Treasury  Solicitor, 


Jxam.1. 


Q.  B.Div.    ] 
(Kennedy,  J.)  j 

Marbhat.Ti  v.  MACKnrroaH.  (a.) 

Contract — Building    agreement— De/auU   of  bmi^r^ 
Be'cnlry  of  landovmer — Damages, 

A  huUder  having  made  defavU  under  a  hMitf 
agreement,  the  landowner  exercieed  the  right  retermd  U 
him  in  such  a  case  by  the  agreement  to  re-enter  and  lols 
possession  of  the  land  and  premises,  with  all  the  &sfl^ 
ings,  plant,  and  maUrials  thereon. 

Held,  that  an  action  wotdd  lie  at  the  suit  of  the  In^ 
ovontT  against  the  builder  to  recover  damages  for  tft 
builder*  s  breach  of  the  agreement. 

Action  to  recover  damages  for  breach  of  oontiaet 
The  defendant,  who  was  a  builder,  by  an  sen 
ment  dated  the  10th  of  June,  1896,  with  the 
undertook  to  pull  down  and  re-erect  '*  in  ^ 
before  the  25  th  of  December,  1896,  a  hotel  in 
street,  Piccadilly,  and  to  take  a  lease  of  the 
from  the  plaintiff  for  eighty  years  from  the  10th 
June,  1896,  at  a  peppercorn  rent  for  the  first  jm^ 
and  at  the  rent  of  £1,100  for  the  second  and  eveil' 
subsequent  year  of  the  term. 

The  material  provisions  of  the  agreement 
follows :  '*  (2)  The  lessee  will  at 
down  and  clear  away  the  old  buildings^  and 
the  25th  of  December,  1896,  erect  in  OMxmse  (( 
to  say,  the  walls  built  and  stmotare  roofed  in, 
timbers  of  the  floors  and  partitions  fixed,  ad 
gutters,  rain-water  pipes,  and  drains  oompleted 
made  good  in   communication   witii    the   o — 
sewer),  the  new  buildings.    •    .    .    And  in 
by  the  lessee  of  the  stipulation  contauned 
cuhuse  he  shall  forfeit  all  benefit  under  this 
ment,  which  shall  thereupon  cease  and  be 
and  all   the  materials  and   buildinga  on  the 
premises   shall   be   forfeited   to,    and 

(a.)  Reported   by  F.  O.    ItoBiK802r« 
rister-at-J^w, 
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ilMohite  property  of,  fhe  lessor.  (11)  If  the  new 
bnldingB  shall  not  be  ereoted  or  completed  within 
fhe  time  and  in  manner  aforesaid  before  the  25th  of 
December,  1896,  or  if  the  lessee  shall  fail  to  observe 
or  perform  any  of  the  stipulations  herein,  ...  or 
if  he  shall  not  proceed  with  the  works  with  proper 
dOigenoe,  then  .  .  .  the  lessor  shall  be  entitled 
to  re-enter  npon  and  to  the  immediate  possession  of 
the  said  piece  of  land  and  premises,  with  all  the 
Indldaigs,  erections,  plant,  and  materials  therein 
without  making  to  tiie  lessee  any  allowance  or  com- 
pensation in  respect  thereof.    •    •    •" 

The  defendant  had  possession  of  the  site  on  the  10th 
of  Jone,  1896,  and  remoTcd  from  it  materials  worth 
£200,  and  commenced,  but  did  not  complete,  the 
polling  down  of  the  hotel,  but  did  not  rebaild  it  or 
any  part,  and,  save  as  aforesaid,  wholly  neglected  to 
perform  the  contract.  In  consequence  of  the  default 
of  the  defendant  the  plaintiff  took  possession  of  the 
premises,  and  put  an  end  to  the  contract  on  the  19th 
of  January,  1897. 

The  action  was  tried  by  Kennedy,  J.,  without  a 
imy.  The  learned  judge  found  there  had  been  a 
Dreaoh  of  contract  by  the  defendant  and  referred  the 
oase  to  an  official  referee  to  report  what  damage,  if 
say,  the  plaintiff  had  sustained,  having  regard  to  all 
&e  facts,  by  reason  of  the  defendant's  breach  of  con- 
tract 

The  official  referee  reported  that  the  plaintiff  after 
baking  possession  of  the  premises  on  the  19th  of 
January,  1897,  forthwith  took  every  reasonable  pre- 
iaution  to  endeavour  to  relet  without  loss,  and  did 
islet  for  the  best  terms  he  could  by  an  agreement  of 
ibedth  of  May,  1897,  for  eighty  years  from  the  24th 
i  Jane,  1898,  at  a  peppercorn  rent  for  the  first  year, 
nd  at  ^e  rent  of  £900  for  the  second  and  subsequent 
"aars  of  the  term ;  that  the  fair  value  at  which  to 
Bpitalize  the  rent  was  twenty-five  years*  purchase. 
£e  official  referee  f oimd  that  the  damages  which  the 
laintlff  sustained  by  reason  of  the  defendant's  breach 
f  contract  in  this  action  were  the  loss  of  two  year's 
iDt  of  £1,100  from  the  24th  of  June,  1897.  to  the 
Ith  of  June,  1899,  amounting  to  £2,200,  and  the  loss 
I  £200  a  year  rent  from  the  24th  of  June,  1899,  at 
ran ty-five  years'  purchase,  amounting  to  £d,000, 
lakiiiR  a  total  of  £7,200.  If  the  plaintiff  was  only 
atitleid  to  recover  damages  caused  by  the  removal 
r  materials  by  the  defendant  and  by  the  loss  of 
owoBBicm  from  the  24th  of  June,  1896,  to  the  19th 
I  January,  1897,  then  the  official  referee  found  that 
m  ftmoiint  of  such  damage  was  £200  and  one  years' 
Bt  of  £900  from  the  24th  of  June,  1896,  to  the  24th 
Jdne,  1897«  the  earliest  date  at  which  the  plaintiff 
10  mUe  to  relet  the  premises. 

£,  Mt^rten,  for  the  plaintiff. 

O.  JLm  BcoUf  for  the  defendant. 

KxHirsDT,  J. — In  this  case  the  only  point  I  have  to 
Bide  10  the  question  of  damages  whic&  the  plaintiff 
BDtitled  to  recover.  The  damages  assessed  by  the 
med  official  referee  under  alternative  heads  are 
l|ge,  and,  as  Bldd,  J.,  took  occasion  to  say  in  the 
Bve  of  his  judgment  in  WigaeU  v.  School  for  the 
gigerU  Blind,  30  W.  B.  474,  8  Q.  B.  D.  357,  at 
4169,  few  questions  as  to  the  principle  upon  which 
^amgem  oueht  to  be  assessed  are  free  from  difficulty. 
Ebe  defendant,  by  an  agreement  in  writing  of  the 
k  of  June,  1896,  contracted  with  the  plaintiff  (in 
■taxkoe^  to  pull  down  and  remove  certam  buildings 
nbereo  47  and  48,  Dover-street,  Piccadilly,  and  to 
Id  €»&  tbe  site  a  new  structure  according  to  certain 
HEOwed  plans,  elevations,  sections,  and  spedfica- 
^  Tlie  plaintiff  contracted  that  the  new  struc- 
^  atuyvld,  before  the  25th  of  December,  1896,  be 


erected  **  in  carcase  "  to  the  satisfaction  of  the  plain- 
tiff's architect.  Upon  this  being  done,  the  plaintiff 
contracted  with  the  defendant  to  give  him  a  lease  of 
the  land  and  buildings  for  a  term  of  eighty  years 
from  the  24th  of  June,  1896,  at  a  peppercorn  rent  for 
the  first  year,  and  thereafter  at  the  yearly  rent  of 
£1,100.  The  only  other  provisions  of  the  building 
agreement  to  which  I  need  specially  refer  are  the 
latter  part  of  clause  2  and  clause  11.  [His  lordship 
read  these  clauses.]  By  clause  13  the  defendant  had 
an  option,  subject  to  the  terms  of  the  agreement, 
during  the  first  year  of  the  term  grant^  by  the 
agreement,  to  purchase  the  fee  simple  at  the  price  of 
£28,600.  The  defendant,  as  stated  in  the  report  of 
the  official  referee,  got  possession  of  the  site  on  the 
said  10th  day  of  June,  the  date  of  the  agreement,  but, 
except  that  he  took  down  and  removed  £200  worth  of 
materials  from  the  old  buildings,  he  did  nothing 
whatever  towards  liie  fulfilment  of  the  contract.  The 
fact  evidently  was  that  he  had  entered  upon  tiie 
undertaking  as  a  speculation  without  the  means  of 
fulfilling  it.  He  frankly  stated  in  his  evidence  before 
me  that  the  terms  of  the  agreement  were  such  that  he 
could  not  raise  the  money  to  build.  He  added  that 
shortly  before  the  plaintiff  took  possession  he  thought 
there  was  just  a  prospect,  and  a  very  sood  prospect, 
of  his  being  able  to  sell  the  freehold.  So  far  as  1  can 
see  in  the  evidence  no  communication  of  such  a 
prospect  was  ever  made  to  the  plaintiff. 

Finding  nothing  beyond  the  removal  of  the  £200 
worth  of  materials  had  been  done,  and  no  prospect  of 
anything  being  further  done  by  the  defendant,  the 
plaintiff  re-entered  on  the  19th  of  January,  1897. 
There  can  be  no  question  of  his  right  under  the 
agreement  to  do  so ;  and,  apart  from  the  express  terms 
of  that  document,  I  think  that  upon  the  facts  in 
evidence  the  defendant  had  not  onlv  broken  the 
agreement,  as  he  admits  he  did,  but  that  the  breach 
was  of  such  a  nature  that  the  plaintiff  would  be 
reasonably  justified  in  treating  the  defendant's  con- 
duct as  showing  an  intention  on  the  defex^ant's 
part  not  further  to  perform  the  contract. 

It  is  dear,  in  my  view,  that  tiie  mere  fact  of  re- 
entry and  forfeiture  does  not  lA  itself  exonerate  the 
defendant  from  the  liability  to  damages  for  breach  of 
contract  prior  to  re-entry.  If  authority  was  wanted, 
HarUhome  v.'  Watson,  4  Bing.  N.  0.  178,  appears  to 
be  an  authority  in  point.  I  do  not  think  Mr.  Scott 
contended  for  the  contrary  view ;  but  he  did  contend 
on  behalf  of  the  defendant  that  the  effect  of  the 
latter  part  of  clause  2  and  clause  11,  which  I  have 
read,  do  in  this  contract  limit  the  plaintiff  to  such 
compensation  as  may  be  afforded  to  him  by  taking 
possession  of  the  materials,  plant,  and  buildings  on 
the  premises  at  the  time  of  re-entry  without  any 
allowance  or  compensation  to  the  defendant,  and 
that  he  cannot  claim  damages  beyond.  I  cannot 
accept  this  view.  It  appears  to  me  that  this 
would  be  to  read  into  these  clauses  "as  and 
for  liquidated  damages"  or  words  to  the  same 
effect,  and  this,  I  conceive,  I  am  not  entitled  to 
do.  It  is  common  enough  to  find  the  insertion  of 
such  words  where  there  is  an  intention  of  the  parties 
to  agreements  so  to  limit  the  liability  for  a  breach  of 
the  contract.  Instances  of  this  are  to  be  foimd  in 
BeUly  V.  Jones,  1  Bing.  302 ;  Lea  v.  JFAifoJfcer,  21 
W.  K.  230,  L.  B.  8  0.  P.  70;  and  in  Ex  parte 
Newitt,  In  re  Oarrud,  29  W.  B.  344,  16  Oh.  D. 
522,  which  was,  like  the  present,  the  case  of  a 
building  agreement.  In  the  last  cited  case  Brett, 
L.J.,  in  the  course  of  the  argpiment  at  p.  529  says, 
<*the  words  'as  and  for  liquidated  damages'  are 
inserted  in  favour  of  the  builder ;  if  they  were  not 
there  the  landowner  would  also  bring  an  action  for 
damages  for  the  breach  of  the  agreement."     James, 
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L.J.,  on  the  same  page  says,  **  'liquiddted  damages 
ODly  meaDB  that  the  things  seized  are  to  be  taken  in 
full  satisfaction,"  and  in  the  course  of  his  judgment, 
at  p.  531,  he  adds,  in  reference  no  doubt  to  the 
stipulation  **as  and  for  liquidaled  damages,"  '*  the 
building  agreement  provides  in  effect  that  in  a  certain 
event  certain  property  of  the  builder  may  be  taken  by 
the  landowner  in  full  satisfaction  of  the  agreement." 
It  appears  to  me  that  in  the  absence  of  some  such 
words  as  **  as  and  for  liquidated  damages"  I  cannot 
construe  clauses  2  and  11  as  depriving  the  landowner 
of  the  rigbt  to  prove,  if  he  can,  actual  damages  for 
the  defendant's  failure  to  perform  the  contract.  I 
may  add  I  do  not  think  that  the  words  in  clause  11, 
**  without  making  to  the  lessee  any  allowance  or 
compensation  in  respect  thereof  "  would  operate  to 
prevent  the  builder,  if  the  landowner  after  a  breach 
re-enters  and  claims  damages,  from  having  considered 
in  the  damages  any  value  which  might  exist  in 
buildings,  plant,  or  material  seized  by  the  landowner 
when  he  re-enters.  The  damages  must  be  assessed 
rebus  sic  stantibus,  and  it  might  be  the  case,  for 
example,  that  if  the  structure  at  the  time  of  re-entry 
though  not  entirely  completed  ''in  carcase"  was 
nearly  so,  or  if  very  valuable  plant  and  material  were 
on  the  land,  the  landowner  would  fail  to  prove  any 
substantial  damage  at  all  to  flow  from  the  breach  on 
which  he  sues,  as  he  failed  in  the  case  of  Oldershaw  v. 
Holt,  12  A.  &  fi.  590,  where  after  re-entry  he  made  an 
advantageous  lease  with  a  new  contractor. 

The  remaining  question  is,  what  are  the  damages  to 
which  the  plaintiff  here  is  entitled  for  the  breach 
which  is  committed  before  the  plaintiff  re-entered  on 
the  19th  of  January  ?  The  learned  official  referee,  to 
whom  I  referred  the  question  of  damage,  has  given 
two  alternative  assessments.  [His  lordship  rea^  the 
report  of  the  official  referee.]  The  damages  must  be 
assessed,  in  my  judgment,  upon  well-known  and  well- 
recognized  principles.  They  must  be  such  as  flow 
naturally,  and,  in  the  cirumstances  of  the  case  neces- 
sarily, from  the  breach  of  contract ;  further,  they 
must  be  sudi  damages  as  may  reasonably  aod  properly 
be  taken  to  have  been  in  contemplation  of  the  parties 
when  they  entered  into  the  contract ;  subject  to  this, 
at  all  events,  the  plaintiff  is  to  borrow  tbe  language  of 
Field,  J.,  in  Wigselly,  The  School  for  Indigent  Blind, 
8  Q.  B.  D.,  at  p.  364,  "  entitled  to  have  his  damages 
assessed  at  the  pecuniary  amount  of  the  difference 
between  the  state  of  the  plaintiff  upon  the  breach  of 
the  contract,  and  what  it  would  have  been  if  the 
contract  had  been  performed."  Now,  what  would 
have  been  the  state  here,  if  the  defendant's  contract 
had  been  performed  before  the  date  of  the  re-entry 
on  the  19th  of  January  ?  There  would  have  been  a 
complete  removal  of  the  old  buildings,  aud  upon  this 
important  site  the  *'  carcase  "  completely  erected  of  a 
valuable  building.  If  this  had  been  the  case,  it  may, 
I  think,  fairly  and  properly  be  assumed  that  if  the 
defendant  failed  to  further  complete  his  contract  and 
take  his  lease,  there  would  have  been  no  difficulty  in 
the  plaintiff  getting  someone  to  take  up  the  under- 
taking on  at  least  as  profitable  terms.  As  it  is,  not 
only,  after  seven  months,  is  there  no  new  building 
erected,  or  even  begun,  but  the  old  building  is  still 
on  the  ground  and  substantially  as  it  was  on  the  10th 
of  June,  except  so  far  as  it  had  been  made,  I  suppose, 
less  vsduable  by  its  having  had  £200  worth  ojf 
materials  removed  from  it  by  the  defendant.  It  is 
shown  by  evidence  to  the  satisfaction  of  the  referee 
that  the  plaintiff  forthwith  took  every  reasonable 
precaution  to  endeavour  to  relet  without  loss,  and  did 
relet  for  the  best  terms  he  could  obtain.  Those 
terms,  as  was  stated  in  the  official  referee's  report, 
involved  the  heavy  loss  of  £7,200.  Looking  at 
the     largeness     of     the     amount,    I    have     most 


carefully  considered  if  there  is  any  fault  of  prindpli 
in  tbis  assessment,  and  I  can  find  none.  It  appon 
to  me  to  be  fair  to  assume  that  if  the  defendant  bad 
not  broken  his  contract  before  the  plaintiff  re-entered 
on  the  19th  of  January,  1897,  the  state  of  the  plaintiff 
would  have  been  that  which  he  had  under  the  con- 
tract with  the  defendant;  he  would  have  got  the 
value  of  the  contract  either  from  the  defendant,  if  he 
completed  it,  or  from  a  new  contractor,  if  the  de- 
fendant after  performing  the  contract  so  far  hid 
subsequently  incurred  a  forfeiture.  Oldershaw  t. 
ffolt,  which  is  the  case  most  in  point,  of 
which  I  am  aware,  has  never  been  disapproved ;  and 
in  that  case  it  was  held  by  the  Court  of  Qiveo*! 
Bench  in  a  very  similar  case  of  re-entry  upon  breach 
of  a  building  lease,  the  breach  being,  as  here,  the 
neglect  to  build,  that  the  jury  might  properly  give 
their  verdict  on  an  estimate  of  the  plaintifTs  real 
damage,  taking  into  consideration  an  increased  rant 
secured  by  the  agreement,  which  had  been  made  with 
a  new  lessee  after  the  re-entry.  Upon  tbe  nine 
reasoning  the  oMoial  referee  might,  as  it  seems  to  In^ 
properly  considet  here  in  getting  at  the  plaintifTi 
real  damage  the  fact  of  the  reduced  rent  which  the 
plaintiff  was  practically  obliged  to  accept  from  a  ne' 
contractor,  and  come  to  the  conclusion  which  he  has 
come  to,  that  the  difference  between  that  rent 
and  what  the  plaintiff  would  have  received  under  hu 
contract  with  the  defendant  fairly  represenu  the 
damage  which  flowed  naturally  and  necessarily  from 
the  defendant's  breach  of  contract  before  the  plaintiff 
re-entpred,  as,  under  this  agreement  with  the  de- 
defendant,  he  was  entitled  to  do  on  the  19th  of  i 
January. 

As  to  the  second  or  alternative  assessment,  it  if 
only  necessary  to  say  that  I  do  not  think  that  the  | 
damages  could,  according  to  1^^  principle,  he 
assessed  upon  that  basis.  I  understood  in  the  ooom 
of  the  argument  that  it  was  inserted  in  the  report  m 
deference  to  the  wish  of  counsel,  in  order  that  thb 
method  of  assessment  mi^ht  be  before  me  o&  the 
hearing  of  the  arguments. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Tarry^  SJterlock,  A  Ki^i* 

Solicitor  for  the  defendant.  A,  Jf.  Bradley. 


May  16. 


Q.  B.  Div.  ) 

(Wills  and  Kennedy,  JJ.)  ) 

Nobth-Eabtsbn  Eailway  Co.  {Appellant)  v.  OxsM- 
SEEKS  OF  Dalton  {SiapondenU).  (a.) 

Highway — Liability  to  repair  ratione  tennraa— ^»;?^ 
ioay  made  a  parish  highway — Highvoay  r^— 
Exemption^Highway  Act,  1862  (26  <fc  26  rici.c61), 
«.  35 — Estoppel — ^Bes  judicata — Judgment  of  ^rif 
sessions — Quashing  previous  rate. 

By  an  order  of  petty  sessions  made  in  April,  IS^l, 
under  section  35  of  the  Highway  Ad,  1862,  a  AfyAwft 
for  the  repair  of  which  the  apptUant  company  W 
previously,  as  occupier  of  certain  land,  been  liM 
ratione  tenursB,  was  declared  to  be  a  parish  highrnf, 
and  a  sum  was  fixed  to  be  paid  in  full  discharge  of  ^ 
claims  thereafter  in  respect  of  the  repair  and  ftiaiidetr 
ance  of  the  highway.  In  August,  1881,  the  QpftUsd 
company  was  rated  in  respect  of  its  occupatiou  t/  <*» 
land  to  a  highway  rate  for  the  district  in  vhid  ^ 
highway  toas  situate.  On  appeal  the  qtiarter  ««k* 
quashed  the  rate.     In  1897  the  appellant  rompan^i  tntf 

(a.)  Beported  by  F.  O.  HoBursoir,  £sq.,  Banistai^ 
at- Law, 
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again  rated  to  a  rate  for  highway  eoopenaet  in  reipect  of 
iU  oeeupaiion  of  the  land, 

Heldf  that  the  appellant  company  toaa  not,  hy  reason 
of  the  order  made  under  section  35  of  the  Highway  Act, 
1862,  exempted  from  liahility  to  he  rated  for  highway 
taspenses,  and  that  the  question  of  the  appellant  com" 
fang's  liahUity  woa  not  res  judicata  hy  reason  of  the 
decision  of  the  quarter  sessions  in  1881  that  the  rate 
then  in  question  uxm  invcdid* 

Special  case  stated  by  quarter  sessions  for  the  North 
Biding  of  the  County  of  York  upon  the  hearing  of  an 
appeal  by  the  North-Eastern  Bailway  Co.  against  a 
rate  made  for  the  relief  of  the  poor  in  the  parish  of 
Dalton  and  for  other  purposes  chargeable  thereon,  on 
the  7th  of  June,  1897. 

Prior  to  the  making  of  an  order  by  the  quarter 
sessions  for  the  North  Bidine  at  Michaelmas,  1880, 
oonstitating  the  hamlet  of  Islebeck  a  separate  high- 
way parish,  and  annexing  such  parish  to  the  Brid- 
fotth  highway  district,  that  hamlet  formed  part  of 
the  township  of  Bagby  in  the  said  district,  and  was  a 
place  in  which  all  the  highways  were  repairable  by 
the  occupiers  of  land  rations  tenures,  and  in  whidi  no 
highway  rates  were  leviable  by  reason  of  the  exemp- 
tion contained  in  section  33  of  the  Highway  Act,  1835. 
Islebeck  continued  to  form  part  of  the  township 
of  Bagby  until  June,  1886. 

The  appellant  company  was  at  all  material  times 
in  occupation  of  lands  in  Islebeck,  and  was,  prior  to 
the  11th  of  April,  1881,  liable  rations  tenures  to  repair 
part  of  a  highway  in  Islebeck. 

On  the  11th  of  April,  1881,  an  order  was  made  at 
petty  sessions  onder  section  36  of  the  Highway  Act, 
1862,  whereby  it  was  ordered  that  all  the  highways 
within  Islebeck  should  become,  and  for  ever  there- 
after be,  parish  highways  and  be  repaired  and  main- 
tained by  the  Bridf orth  Highway  Board,  and  the  sums 
to  be  paid  by  the  respective  occupiers  of  lands  in 
Islebeck  previously  liable  to  repair  the  highways  in 
foil  discharge  of  all  claims  thereafter  in  respect  of  the 
repair  and  maintenance  of  the  highways  were  fixed. 
8och  sums  were  duly  paid  in  accordance  with  the 
order. 

On  the  22nd  of  Augubt,  1881,  the  appellant  company 
was  rated  and  assessed  in  respect  of  its  lands  in  Isle- 
beck, to  a  rate  for  the  expenses  incurred  by  the 
Bridforth  Highway  Board  in  repairing  and  main- 
taining the  highways  in  its  district,  including  the 
highways  in  luebeck,  and  for  other  expenses  legaUy 
incuned  by  the  board.  Such  rate  was  appealed 
against  by  the  company  to  quarter  sessions  upon  the 
ground  that  the  company  was  exempt  from  liability 
to  contribute  towards  the  repair  and  maintenance  of 
the  said  highways,  and  upon  proof  of  the  foregoing 
facts  the  appeal  against  the  rate  was  allowed. 

In  1886  the  hamlet  of  Islebeck  was  detached  from 
the  township  of  Bagby  and  amalgamated  with  the 
township  of  Dalton  in  the  Bridforth  highway  dis- 
trict. 

Ou  the  7th  of  June,  1897,  a  rate  for  the  relief  of 
ih»  poor  in  the  parish  of  Dalton  was  made,  in  which 
the  appellant  company  was  rated  and  assessed  in 
respect  of  its  occupation  of  its  lands  in  Islebeck. 
Such  rate  was  levied  [inter  alia)  in  respect  of  expenses 
incurred  or  to  be  incurred  by  the  Bnral  District 
Council  of  Thirsk  (the  successor  of  the  Bridforth 
Highway  Board)  in  respect  of  the  repair  and  main- 
tenance of  the  highways  within  the  said  rural  district, 
indnding  the  portion  of  the  paiish  of  Dalton  which 
waa  conaprised  in  Islebeck. 

The  appellant  company  appealed  against  this  rate 
to  quarter  sessions. 

On  behalf  of  the  appellant  company  it  was  con- 


(a)  That  it  having  been  decided  on  the  appeal  to 
the  quarter  sessions  in  1881  that  the  company  was 
not  liable  to  contribute  towards  the  repair  and  main- 
tenance of  the  highways  in  that  portion  of  Dalton 
which  was  formerly  the  hamlet  of  Islebeck,  the 
question  was  res  judicata,  and  the  court  of  quarter 
sessions  was  precluded  from  deciding  otherwise  in  the 
present  appeal ; 

(5)  That  the  company  havine  been  liable  to  main- 
tain the  highways  m  the  hamlet  of  Islebeck  rations 
tenures  was  exempted  by  section  33  of  the  Highway 
Act,  1835,  from  liability  to  rates  levied  in  respect  of 
the  repair  and  maintenance  of  such  highways,  and 
had  continued  to  be  exempt  ever  since ; 

(c)  That  the  company,  having  complied  with  the 
requirements  of  the  order  of  quarter  sessions  of  the 
11th  of  April,  1881,  was  by  section  35  of  the  High- 
way Act,  1862,  discharged  of  all  claims  thereafter  in 
respect  of  the  repairs  and  maintenance  of  any  high- 
ways in  Islebeck,  and  was,  therefore,  not  liable  to 
pay  the  rate  in  question. 
On  behalf  of  the  respondents  it  was  contended : 
(a)  That  the  deoLsion  of  quarter  sessions  in  1881 
was  final  only  for  its  proper  purpose  and  object, 
which  was  that  the  company  was  not  liable  to  pay 
the  particular  rate  then  in  question,  and  that  that 
decision  was  not  conclusive  evidence  of  the  matters 
referred  to  in  paragraphs  (6)  and  (c)  of  the  appellant's 
contentions,  which  matters  only  came  (if  at  all) 
collaterally  in  question  before  the  quarter  sessions, 
or  were  only  incidentally  cognizable,  or  were  at  most 
only  matters  to  be  inferred  by  argument  ^m  that 
decision ; 

(6)  That  the  exemption  from  the  payment  of 
highway  rates  conferred  by  section  33  of  uie  Highway 
Act,  1835,  continued  only  so  long  as  the  liability  of 
the  company  to  repair  the  highway  ratione  tenures 
lasted,  and  that,  therefore,  the  exemption  determined 
ou  the  11th  of  August,  1881,  when,  by  virtue  of  the 
order  of  that  date,  the  highway  became  a  parish 
highway ; 

(c)  That  the  order  of  the  11th  of  August,  1881, 
only  operated  to  discharge  the  appellant  company 
from  all  claims  from  that  date  oy  the  Bridfortti 
Highway  Board  or  its  successors  in  respect  of  the 
repairs  and  maintenance  of  the  highway  then  ordered 
to  be  made  repau-able  by  the  parish,  and  in  no  way 
affected  the  liability  of  the  appellant  company  in 
respect  of  its  occupation  of  property  within  the 
district  of  the  Thirsk  Bural  District  Council,  and 
otherwise  by  law  liable  to  be  rated,  from  {>aying 
rates  for  expenses  incurred  by  the  council  in  respect 
of  the  repair  and  maintenance  of  highways  within 
its  district. 

The  court  of  quarter  sessions  held  that  the  question 
was  not  res  judicata,  and  that  the  court  was  not 
bound  by  the  decision  on  the  appeal  to  quarter 
sessions  in  1881,  and  that  the  appellant  company  was 
not  exempt  from  payment  of  any  portion  of  the  rate. 
Accordingly  the  appeal  was  dismissed. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Was  the  court  of  quarter  sessions  precluded  by 
its  previous  decision  in  1881  from  holding  that  the 
appellant  company  was  liable  to  be  rated  in  respect 
of  its  occupation  of  land  within  the  hamlet  of  Ue- 
beck  for  expenses  incurred  by  the  rural  district 
council  of  Thirsk  in  relation  to  the  highways  within 
its  district  P 

(2)  Was  the  appellant  company  exempt  from  pay- 
ment of  so  much  of  the  said  rates  as  was  levied  m 
respect  of  the  repair  and  maintenance  of  the  highways 
in  the  hamlet  of  Islebeck  ? 

The  Highway  Act,  1862,  s.  35 :  Where  any  person 
or  corporation  is  liable  by  reason  of  tenure  of  lands 
or  otherwise  to  repair  any  highway  situate  in  a 
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highway  diBtriot,  the  person  or  corporation  bo  liable 
may  apply  to  any  justice  of  the  peace  for  the  pur- 
pose^ of  making  such  highway  a  highway  to  be 
repaired  and  maintained  by  the  parish  in  which  the 
same  is  situate ;  ,  .  .  and  the  justices  at  petty 
sessions  .  •  .  shall,  if  thev  think  fit,  make  an 
order  .  .  .  that  such  highway  shall  thereafter 
be  a  highway  to  be  thereafter  repaired  and  main- 
tained by  the  parish,  and  shall  in  such  order  fix  a 
certain  sum  to  be  paid  by  such  person  or  corporation 
to  the  highway  board  of  the  district  in  full  discharge 
of  all  claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  such  highway;  .  .  .  From  and 
after  the  making  of  such  order  by  the  justices 
.  .  .  such  highway  shall  be  repaired  in  like 
manner  and  at  the  like  expense  as  highways  which  a 
parish  is  liable  to  repair. 

Bethune  {R.  Cunningham  Glen  with  him),  for  the 
appellants. 

Macmorran,  Q.C.^  and  Gawan  Taylor ^  for  the 
respondents. 

The  following  oases  were  cited  in  the  course  of  the 
arguments :  Reg,  ▼.  Heath,  14  W.  R.  388,  L.  R.  1 
Q.  B.  218;  Heath  ▼.  Overseers  of  JVeaverham,  42 
W.  R.  478.  [1894]  2  Q.  B.  108 ;  Reg.  v.  Hntchinga,  29 
W.  R.  724,  6  Q.  B.  D.  300;  Wildes  T.Russell,  14 
W.  R.  796,  L.  R.  1  C.  P.  722;  Reg.  ▼.  Inhabitants  of 
Haughton,  1  W.  R.  164,  1  E.  &  B.  601 ;  Rex  v.  Wick 
8t.  Lawrence,  5  B.  &  Ad.  626 ;  Reg.  t.  Inhabitants 
of  Clint,  11  A.  &  E.  624n. 

Wills,  J. — This  case  raises  two  questions — ^the 
first  as  to  the  construction  of  section  3d  of  the  High- 
way Act,  1862,  and  the  second  as  to  the  estoppel. 
The  first  question  is  whether  the  latter  part  of  section 
35  operates  to  discharge  from  all  future  liability  for 
highway  expenses  the  person  previously  liable  ratione 
tenurce,  or  whether  the  operation  of  the  section  is 
confined  simply  to  the  extra  cost  which  would  fall 
upon  the  person  so  liable  as  compared  with  the  other 
ratepayers.  I  think  that  the  goyeming  words  of  the 
section  are  <*  The  highway  shall  thereafter  be 
repaired  and  maintained  by  the  parish."  It  would 
have  been  easy  to  have  said  that  the  person,  in  respect 
of  whom  the  liability  to  repair  ratione  tenura 
previously  existed,  should  continue  to  enjoy  the 
exemption ;  but  that  was  not  said  in  so  many  words, 
and  some  of  the  consequences,  which  would  follow  if 
such  a  construction  were  adopted,  are  so  startling 
that  in  my  opinion  the  respondents'  construction  of 
the  section  is  the  right  one.  In  this  particular  place 
there  were  formerly  no  highways  which  were  not 
repairable  ratione  tenures,  and  if  the  appellants*  con- 
tention is  right  the  result  might  be  that,  the  sum  to 
be  paid  by  way  of  composition  having  to  be  fixed 
once  for  all,  there  would,  if  the  expenses  of  repair 
increased  in  course  of  time,  be  no  method  of  providing 
for  the  increase.  In  the  same  way,  the  contribution 
of  an  individual  towards  the  highway  expenses  might 
be  fixed  at  a  sum  which  might  in  course  of  time 
become  utterly  inadequate  to  represent  the  burden  of 
the  liability  to  repair  the  particular  highway  from 
the  burden  of  repairing  which  he  had  been 
discharged,  or  utterly  inadequate  to  represent  a  fair 
proportionate  share  of  the  general  highway  expenses. 
Take  for  example  the  case  of  a  person  liable  ratione 
tenures  to  repair  a  country  lane.  The  sum  to  be  paid 
by  him  under  section  36  would  be  fixed  with  reference 
to  the  then  existing  state  of  things,  and  would  con- 
sequently be  moderate  in  amount ;  suppose  he  turned 
his  property  into  a  building  estate  and  thereby 
caused  the  traffic  to  increase,  if  he  had  remained 
liable  ratione  tenurtje  the  increased  expense  of  main- 
taining the  road  would  have  fallen  on  him,  but  if  the 


sum  to  be  paid  by  him  had  been  fixed  once  for  all  he 
would  derive  a  benefit  at  the  expense  of  the  com- 
munity  on  whom  the  whole  of  the  increase  would 
faU. 

It  may  be  said  that  the  respondents'  oonstructiou  of 
the  section  may  operate  harshly  and  may  impose 
additional  and  even  unjust  burdens  on  individuals, 
but  enactments  of  thu  kind  are  for  the  geoanl 
benefit,  and  although  there  may  be  occasional 
injustice  or  hardship  such  cases  would  be  rare. 
It  seems  to  me  that  the  more  reasonable  con- 
clusion is  that  where  the  Legislature  says  that  ths 
highway  shall  hereafter  be  matntained  and  repaired 
by  the  parish,  it  means  what  it  says,  and  a  highway 
cannot  be  a  highway  repairable  by  the  parish  if  SO1110 
of  the  parishioners  are  exempt  from  oontribution  t? 
the  expense.  If,  as  in  the  present  case,  the  burden  ii 
the  shape  of  highway  rates  oast  upon  the  penoa 
liable  ratione  tenures  by  reason  of  the  extinctioo  of 
that  liability  is  the  same  in  amount  as  that  pieviooslf 
existing,  the  sum  to  be  paid  by  way  of  oompositioa 
would  be  fixed  at  a  nommal  amount,  and  so  no  in- 
justice would  be  done. 

The  second  question  was  whether  the  judgmaat  o£ 
the  quarter  sessions  on  the  appeal  in  1881  operstdd 
as  an  estoppel  in  the  present  oase.  Questions  of 
estoppel  often  raise  difficulties,  not  as  to  the  principle, 
but  as  to  tiie  application  of  the  principle.  In  Reg.  t. 
Hutehings  Lord  Selbome,  quoting  from  the  Ditehm 
of  Kington* s  case,  said :  *' '  The  judgment,'  s*id  Chief 
Justice  De  Grey,  '  of  a  court  of  concurrent '  (or  of 
exclusive)  'jurisdiction,  direcUy  upon  the  point,  ii 
conclusive  upon  the  same  matter  between  the  subs 
parties  coming  incidentally  in  question  in  anotiisr 
court  for  a  different  purpose.  But  neither  tin 
judgment  of  a  concurrent  or  exdnsive  jurisdiction  if 
evidence'  (that  is,  as  I  understand  the  meaning  of 
the  Chief  Justice,  conclusive  evidence)  'of  any 
matter  which  came  collaterally  in  question,  thoogk 
within  their  jurisdiction;  nor  of  any  mattsr 
incidentally  cognizable,  nor  of  any  matter  to  he 
inferred  by  argument  from  the  judgment"*  Tbs 
judgment  of  the  quarter  sessions  in  1881  was  tbsl 
the  rate  then  in  question  must  be  quashed.  B 
followed  that  that  rate  was  bad,  and  as  between  ths 
same  parties  that  question  could  not  again  be  dis- 
cussed; but  the  construction  of  section  35  of  die 
Highway  Act  of  1862  was  not  one  of  the  things 
necessarily  involved  in  the  judgment  of  the  qoaiter 
sessions  in  1881.  It  seems  to  me  that  Reg.  v. 
Hatchings  is  very  near  this  case.  Mr.  Bethune,  who 
argued  this  oase  as  well  as  it  could  be  argued,  cob- 
tended  that  Reg.  v.  HtUchings  was  distingniahable  ea 
the  ground  that  there  is  a  difference  betweea  ths 
judgment  of  a  court  of  quarter  sessions,  whi^  is  a 
court  of  record,  and  a  decision  of  a  magisteafea 
That  is  so,  no  doubt,  for  some  purposes,  but  tki 
decision  in  Reg.  v.  Hatchings  proceeded  an  no  1 
ground  as  that,  and  there  is  nothing  in  that  oaa 
support  the  contention  that  in  oases  of  estoppel  that 
is  any  difference  between  a  decision  of  a  oooit  of 
record  and  a  court  of  summary  jorisdiction. 

For  these  reasons  I  am  of  opinion  that  the 
dents  are  entitled  to  judgment. 

Keitnedy,  J.— I  am  of  the  same  opimon,  aad  m 
the  same  grounds. 

Appeal  dismissed. 

Solicitor     for    appellant,    A,    Kaye    BuOo'^ueik^ 
York. 

Solicitor  for  respondents,  Svxirhreckt,  Thirak. 


toi.±tVt      [w,  16. 1896.]      tfitJ  WEteKtY  RtetOBtfefe. 
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High  Coxtbt.       Lsicbstsb  Cothtty  Council  v.  Leicebteb  Assssskbnt  Cohmittee;       High  Coubt. 


Q.  B.  Div.  I  *     .,  oo 

(ITiDs  and  Kennedy,  JJ.)  J  ^^^  ^^* 

LlICESTEB  COXTNTY  COUNOIL    V.  LBIOESTEB  ASSESS- 
MENT Committee,  (a.) 

Poor  law — Hating — Exemption — Buildings  occupied  for 
'   police  purposes — Chief  comtahle*s  residence — 43  Eliz, 

c.  2,  s.  I— Local  Government  Act,  1888  (51  <fc  52  Vict. 

e.41),  «.  64, 

By  section  64  of  the  Local  Oovemment  Act,  1888,  the 
huiidings  used  by  the  police  ai  Leicester,  then  vested  in 
the  justices,  became  the  property  of  the  county  council. 

2'he  chief  constable  for  the  county,  on  his  appointment 
to  that  office,  had  to  reside  in  a  certain  part  of  the  police 
premieea,  and  the  assessment  committee  assessed  thai 
portion  of  the  police  buildings  to  the  poor  rate. 

Held,  that  eitch  rate  should  be  quashtd,  because  tJutt 
part  of  the  police  premises  occupied  by  the  chief  constable 
t«M  occupied  by  him  for  the  purposes  of  the  police,  and 
the  fact  thctt  he  was  permitted  to  keep  his  vnfe  and 
family  there  also  rendered  his  occupation  thereof  none  the 
less  an  exclusive  occupation  of  that  part  of  the  building 
for  the  purpose  of  the  county  police. 

Special  case  under  12  &  13  Vict.  c.  45,  b.  11,  after 
ootace  of  appeal  againBt  a  poor  rate  made  on  the  chief 
constable's  residence  at  Leicester.  The  question  was 
whether  a  building  used  as  the  headquarters  of  the 
Leicester  County  Constabulary  in  the  town  of 
Leicester,  part  of  which  was  used  by  the  chief  con- 
•tahle  in  ms  official  capacity  as  a  residence — the  rest 
being  admittedly  occupied  for  ordinary  police  pur- 
poses— ^was  liable  to  be  rated. 

In  1867  the  police  premises,  including  the  chief 
constable's  residence,  had  been  assessed  to  the  poor 
rate  of  St.  Martin's  Parish,  Leicester.  At  that  time 
the  property  was  vested  in  the  justices,  and  they 
spp^ed  against  the  assessment,  and  a  case  (Eeg,  y. 
8t.  Martin's,  Leicester,  15  W.  B.  1036,  L.  B.  2  Q.  B. 
•193}  was  stated  for  the  opinion  of  the  court  of 
Qoeen's  Bench,  which  court  decided  that  the  justices 
were  not  liable  to  poor  rates  for  such  premises.  By 
Tirtue  of  the  Local  Government  Act,  1888,  the 
premises  in  question  passed  from  the  justices  and 
vested  in  the  county  council.  Since  1867  neither  the 
justices  nor  the  county  council  had  been  rated  for 
the  premises  until  in  April,  1897,  this  rate  was  made 
in  reference  only  to  that  part  of  the  premises 
occupied  rent-free  by  the  chief  constable,  and  it  was 
not  msputed  that  it  was  a  condition  of  his  appoint- 
ment tiist  he  must  reside  there  in  his  official 
capacity. 

The  defendants  having  made  the  rate,  the  Leicester 
County  Council  appeal^  to  quarter  sessions,  and  a 
case  was  stated  for  argument. 

E.  W.  Garrett  (S.  Everard  with  him),  for  the 
appellants. — ^The  question  for  the  opinion  of  the  court 
is  whether  this  rate  can  be  levied.  We  contend  that 
no  part  of  the  building  ought  to  be  rated. 

He  referred  to  Beg.  v.  St.  Martin's,  Leicester,  15 
W.  B.  1086,  L.  B.  2  a  B.  493. 

Prenuses  occupied  for  the  purposes  of  the  poHoe 
are  exempted,  and  quarters  resided  in  by  the  chief 
constable  come  within  that  class  of  buildings.  The 
fact  that  his  wife  and  family  live  there  also  makes  no 
difference :  Beg.  v.  Stewart,  6  W.  B.  85,  8  £.  &  B. 
360 ;  Oambier  v.  Lydford  Justices,  2  W.  B.  226,  3 
E.  &  B.  346 ;  Martin  v.  West  Derby  Assessment  Com- 
mitiee,  31  W.  B.  489.  11  Q.  B.  D.  145;  and  Beg.  v. 
Lancashire  Justices,  6  W.  B.  74,  27  L.  J.  M.  C. 
220. 


(a.)  BeiK>fted  by  Eiiskine  Eeid,  Esq.,  Barrister- 
at-Law. 


Hugo  Young  and  C,  B.  Marriott,  for  the  respon- 
dents.—The  reason  why  the  case  was  stated  is  that 
since  the  authorities  that  have  been  cited  were  decided 
the  ownership  of  these  premises  has  been  transferred 
by  virtue  of  section  64  of  the  Local  (Government  Act, 
1888,  c.  41,  from  the  justices  to  the  Leicester  County 
Council;  and  another  fact  that  has  altered  the 
previous  state  of  matters  is  that  in  two  decisions  in 
1896  (County  Council  of  Middlesex  v.  Assessment  Com^ 
mittee  of  St.  George's  Union,  45  W.  B.  215.  [1897]  1 
Q.  B.  64,  and  Worcestershire  County  Council  v.  Assess^ 
ment  Committee  of  St,  Nicholas,  Worcester,  45  W.  B. 
309,  [1897]  1  a  B.  480)  the  Court  of  Appeal  decided 
that  the  court  in  looking  at  a  building  used  partly 
for  Crown  purposes  and  partly  for  counhr  council 
purposes,  might  split  up  uie  building  and  consider 
whether  a  portion  of  it  was  rateable,  although  another 
portion  of  it  was  not.  Prior  to  1888  all  these  build- 
ings were  vested  in  the  justices,  who  had  always  been 
regarded  as  the  servants  of  the  Crown.  Now 
premises  occupied  by  the  county  council  for  adminis- 
trative purposes  are  liable  to  be  rated,  and  the 
respondents  daim  that  they  are  entitled  to  split  up 
the  building  according  to  the  purposes  in  respect  of 
which  each  part  was  used  by  the  county  coimcil,  as 
had  been  done  in  other  cases,  such,  for  example, 
as  the  Shire-hall  in  the  Worcester  case.  The 
question  is  whether  this  portion,  used  as  a  place  of 
residence  for  the  chief  constable  and  his  family,  is 
exclusively  occupied  for  Crown  purposes.  If  it  is  not 
exclusively  used  for  Crown  purposes  it  is  not  sxempt 
and  the  respondents'  submission  that  part  at  any  rate 
of  it  being  used  for  the  chief  constable's  private 
purposes  is  liable  to  the  rate :  Greig  v.  University  of 
Edinburgh,  L.  B.  1  So.  &  Div.  348. 

The  Coubt  allowed  the  appeal. 

Wills,  J. — The  case  has  been  very  clearly  put  by 

Mr.  Young,  and  he  has  argued  his  point  in  the  only 

way  possible.      It  seems  that  this  case  is  free  &om 

difficulty  and  it  is  very  undesirable  to  encourage  an 

attempt  such  as  this  to  upset  established  authorities 

and  privileges.    The  sole  question  raised  is  whether 

the  occupation  by  the  chief  constable  of  the  county  is 

an  occupation  of  that  part  of  the  police  buildings 

exclusively  for  police  purposes.    The  chief  constable 

was  required  so  soon  as  he  was  appointed  to  the  office 

to  live  there  in  order  that  he  might  always  be  at 

hand  and  ready  to  discharge  his  duties.    There  is  no 

doubt  that  the  building  generally  was  occupied  by 

the  police  for  the  purposes  of  the  police,  and  there  is 

no  doubt  that  premises  so  occupied  are  not  liable  to 

poor-rate.      The    only    question  was    whether    the 

residence  of  this  officer  being  used  by  his  family  as 

well  as  himself  could  be  treated  as  a  part  of  the 

building  set  apart  and  used  for  private  purposes — 

that  is,  for  a  purpose  other  than  lor  the  purposes  of 

the  police.     Now,  as  he  had  to  live  there  because  it 

was  the  head  office  of  the  county  constabulary  and 

he,  as  the  chief  constable,  was  required  to  be  there  so 

as  to  be  in  immediate  communication  with  i^  parts 

of  his  district,  does  it  make  a  difference  as  to  the 

rateabilfty  of  this  portion  that  his  wife  and  family 

liyed  with  him.P    It  would  be  an  absurdity  to  hold 

that   it   did.    A    wife  and  family  have  been  held 

to  be  a  kind  of   necessary  appendage   and    must 

be  provided   for  when  a   house  or  other  quarters 

are    allotted  to    a  public    servant.      I    appreciate 

the  point  taken  that  the  old  decisions  have  ceased  to 

be  conclusive    authorities    because    of   the    change 

brought  about  by  the  Local  Government  Act,  1888, 

c.  41,  and  I  feel  that  there  may  be  cases  in  which 

premises  formerly  vested  in  the  justices  and  then 

exeuij^ted    from  liability  to    rates  may  now   when 

I  occupied  by  the  county  council  no  longer  be  exempted 


6M 


THfi  WfilfeKLY  RE1?0RTER.      isrAji^mL^     Vol  XlVI. 


High  Coubt. 


*The  Bipon  City"  or  "  Silvia.' 


High  Coitxt. 


because  by  the  ohanges  brought  about  by  the  Act  of 
1888  a  neve  principle  of  severing  a  building  into 
portions  for  the  purposes  of  levying  rates  has  sprung 
up  which  before  was  never  thought  of.  In  this  case, 
however,  it  seems  to  me  clear  ttiat  the  building  was 
occupied  by  the  chief  constable  for  police  purposes, 
and  that  he  occupied  them  none  the  less  exclusively 
for  police  purposes  because  he  was  allowed  to  keep 
his  wife  and  family  there.  My  judgment  must 
therefore  be  for  the  appellants  with  costs. 

Kennsdt,  J.,  concurred. 

Appeal  cUlotved.     Bate  qucuTied, 

Solicitors  for  the  appellants,  King/ord,  Dorman,  A 
Co,,  ioT  William  Jesse  Freer,  Leicester. 

Solicitors  for  the  respondents.  Field,  Boscoe,  <fc  Co., 
for  Whetstone  &  Frost,  JLeicester. 


Prob.  Div.  &  Adm.  Div.  1  w  v  n 

Admiralty.  /  ^«^-  »• 

"The  Eipow  City"  oe  "Silvia."  (a.) 
Ship — Possession — Sale  of  ship  hy  majority  owners — 
Judgment  hy  consent — Agreed  damages  ^Meaning  of 
**  such  deductions  as  the  interveners  may  be  able  in 
law  to  establish  as  proper  from  the  respective  shares 
and  interests  of  the  plaintiffs.** 

The  owners  of  fifty-two  sixty-fourth  shares  in  a  ship 
— the  ship  having  been  arrestea  in  an  action  in  rem /or 
master*s  wages  and  disbursements — put  in  bail  in  the 
<iction  and  paid  the  amount  found  due  by  the  court. 

They  subsequently,  without  the  consent  of  the  owners 
or  mortgagees  of  the  remaining  shares  in  the  ship, 
entered  into  a  contrcKtfor  the  sale  of  the  whole  ship  to  a 
foreign  purchaser,  and  delivered  her  to  him,  receiving 
the  total  purchase-money.  The  mortgagees  of  eight  of 
the  remaining  twelve  sixty  ^fourth  shares  in  the  ship  and 
the  sequestrator  of  the  mortgagee  of  those  shares  then 
arrested  the  ship  in  an  action  of  possession,  and  the 
owners  of  the  fifty-two  sixty-fourth  shares  having  inter- 
vened in  that  action,  agreed  to  settle  the  suit  by  paying  to 
the  plaintiffs  eight  sixty -fourth  parts  of  the  purchase- 
money  they  had  received  for  the  ship,  less  such  deduc- 
tions as  the  interveners  might  be  able  to  establish  as 
proper  from  the  respective  shares  and  interests  of  the 
plaintiffs. 

Held,  that  a  sum  paid  by  the  interveners  for  broker- 
age  at  2^  per  cent,  was  a  deduction  to  be  allowed  within 
these  words,  but  that  the  amount  paid  for  wages  and 
disbursements,  and  sums  paid  for  cancelling  an  onerous 
charter-party  entered  into  for  the  ship  and  for  repairs 
to  her  not  required  by  the  purchasers,  were  not  allouHible 
deductions. 

Motion  by  mortgagees  in  objection  to  registrar's 
report. 

This  was  an  action  of  possession  carried  on  on 
behalf  of  Messrs.  Qreen,  Holland,  &  Co.,  the  owners 
of  one  sixty-fourth  share  in  the  vessel  Bipon  City  ;  of 
Thomas  Bonaldson,  the  owner  of  one  other  sfxty-fourth 
share  in  the  same  vessel;  (and  by  amendment)  of 
Elizabeth  Balls  and  B.  E.  Donald»  each  the  mort- 
gagee of  four  sixty-fourth  shares  in  her ;  and  of  T. 
McLintock,  the  sequestrator  according  to  the  Scotch 
law ;  and  of  M'Lean  &  Co.,  the  mortgagors  of^the  above 
last-mentioned  mortgaged  shares  in  the  vessd  against 
The  Bipon  City.  The  plaintiflfe  claimed  in  the  action 
a  declaration  that  a  pretended  sale  of  The  Bipon  City 
made  by  Sir  Christopher  Fumess  and  Furness,  Withy, 
&  Co.  (the  owners  of  fifty-two  sixty-fourth  shares  in 

(a.)  Eeported  by  C.  F.  Jbicmetx,  Esq.,  Barrister^ 
at-Law. 


her  and  her  managing  owners)  on  or  about  the  20th 
of  April,  1897,  to  a  foreign  purchaser  was  null  and 
void,  a  decree  that  possession  of  the  ship  should  be 

given  to  the  plainti£b,  and  thdkt  aU  things  mif  ht  be 
one  to  give  and  restore  to  the  plaintifiEs  a  legu  title 
to  The  Bipon  City  and  their  shares  therein. 

Sir  Christopher  Fumess  and  Fumess,  ^  Withy,  fr 
Co.  appeared  as  interveners  in  the  suit,  snd  iu 
their  defence,  after  admitting  that  they  had  wld 
The  Bipon  City  to  Paolo  Yi^,  an  Italian  eobjed, 
for  £8,650,  ana  that  the  British  certificate  of  nffMtij 
of  the  said  vessel  had  been  closed  on  the  20th  of 
April,  1897,  alleged  that  they  had  always  been  resdj 
to  account  to  the  plaintiffs  for  their  proportion  uf 
the  said  purchase-money,  or  alternatively  to  pay  to 
the  plaintifEs  the  fair  market  value  of  their  shares,  and 
brought  into  court  the  sum  of  £400  as  suificiaiit  to 
satisfy  the  claims  of  Messrs.  Green,  Holland,  ft  Co. 
and  Thomas  Bonaldson  in  the  action.  Thii  amoont 
of  money  was  taken  out  of  court  by  the  plaintiff*, 
Messrs.  Green,  Holland,  &  Co.  and  Thomu 
Bonaldson. 

On  the  7th  of  August,  1897,  the  action  came  on  to 
be  heard,  and  the  court  made  a  decree  by  consent  of 
all  parties  that  judgment  should  be  entered  for  the 
remaining  plaintiffs  in  one- eighth  of  £8,6d0,  witii 
interest  thereon  at  10  per  oent.  per  annum  from  the 
17th  of  April,  1897,  to  the  7th  of  August,  1897,  and 
per  cent,  per  annum  on  the  amount  of  the  judgseBt 
found  due  from  the  7th  of  August,  1897,  untu  pay- 
ment, "  less  such  deductions  as  the  interveners  night 
be  able  in  law  to  establish  as  proper  from  the  respec- 
tive shares  and  interests  of  the  plain  tiffe;  the 
question  of  such  deductions  to  be  referred  to  the 
registrar  and  merchants." 

The  registrar  with  regard  to  the  deductioQi  to  he 
made  in  accordance  with  the  above  judgment  rspoitei 
as  follows : 

In  the  account  filed  by  the  interveners  they  daiasd 
to  deduct  from  the  purchase- money  various  warn 
amounting  in  all  to  £6,943  Is.  Sd.,  leaving  a  hahaei 
of  onlv  £1,490  13s.  4d.,  of  which  one-eighth  would  be 
payable  to  the  plaintiffs.    At  the  reference,  hovew^ 
this  claim  was  reduced  by  the  withdrawal  of  oerttie 
items  to  £5,541  7s.  Ud.    The  deductions  still  claiaed 
include  a  sum  of  £795  58.  which  had  been  paid  by 
ship's  broker  before  the  sale  of  the  vessel,  £32o  peiJ 
shortly  before  the  sale  to  cancel  a  disadvantage^^ 
charter  entered  into  by  Neil  McLean  &  Go.  while  tbt 
vessel  was  in  their  hands,  and  £400  which  had  bees 
paid  by  Fumess,  Withy,  &  Co.  to  the  master  in  aeUie> 
ment    of    an    action    of    wages   and   disbureeflMBti 
instituted  in  his  name  against  the  vessel  on  the  17th 
of  February,  1897.    It  was  held  by  Barnes,  J.,  at  the 
trial  of  this  action  that  this  settlement  of  the  aeW 
was   illegal  and  void,    and  I   do  not  see  how  thi 
mortgagees  can  be  held  liable  for  any  of  the  otk 
payments  above  mentioned,  none    of  which  Mi 
confer  a  lien  on  the  ship.    As  regards  the  plaiatil 
Blizabeth  Balls,  it  was  suggested  that  she,  at  berf 
had  become  liable  ae  mortgagee  in  possenioo  for  fk 
ships*  liabilities  at  that  time,  and  it  is  true  thai  ii 
one  of  the  letters  from  her  solicitors  to  the  s 
for  the  interveners  dated  the  Uth  of  Febraaiy,  10<i 
she  was  described  as  a  mortgagee  now  in  nose*"" 
of   four    shares,    but    I    tliink  it    was  rightly 
tended  by  her  counsel  that   she  was  not  reallf  i 
mortgagee  in  possession  as  nothing  really  had  hafl 
done  by  her  to  take  possession  of  the  shares  until  fk 
was  joined  as  a  plaintiff  in  this  action  on  the  214 
July,    1897,   and   that    she    could   not   as  a 
morti^agee  be  liable  for  a  share  of  the  expcB 
workinjB^  the  ship  or  of  cancelling  a  charter.    Th^ 
deduction  claimed  was  for  a  sum  of  £1,281  Oa 
.  found  due  to  the  master  in  his  action  againstttt 
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for  wages  and  diabarsementa.  incIudiDg  his  liability 
on  certain  bills  of  exchange  which  fell  due  and  were 
dishonoured  in  August  and  October,  1896 :   see  The 
Bipon  City,  [1897]  P.  226. 45  W.  R.  Dig.  153.  The  amount 
was  paid  on  behalf  of  Messrs.  Furness,  Withy,  &  Co. 
This  was  a  debt  for  which  there  was  an  existing  lien  at 
the  time  of  the  sale  of  the  ship  in  April,  1897,  and  it 
leems  dear  upon  the  authorities  that  it  must  take 
precedence  of  the  mortgagees'  claim.     In  fact  it  has 
peeu  so  decided  by  Barnes,  J.,  in  giving  judgment 
in  the  master's  action,  where  he  said,  **  I  may  notice 
in  passing  that  in  the  present  case  the  eight  sixty- 
foarth  shares  standing  in  the  name  of  NeU  M'Lean 
&  Co.,  though  mortgaged,  are  therefore  subject  to  the 
plaintiffs'  claim  "  :    The  Bipon  City,  [1897]  P.  226, 
at  p.  244.    This,  I  presume,  will  apply  to  the  master's 
costs  in  the  same  action,   but  not  to   the  costs  of 
defending  it.     There  remains  the  costs  of  the  repairs 
which  the  vessel  was  undergoing  at  the  time  of  her 
sale    for   which    a  tot»l   deduction    is    claimed    of 
£2,171  188.  2d.    The  general  rule  seems  clear  that  a 
mortgi^ee  not  in  possession  is  not  liable  for  outlays 
incurred  in  improving  the  mortgaged  property,  but  a 
question  arises  in  this  case  on  &e  following  words  in 
tbe  contract  for  sale :  '*  The  sellers  agree  to  complete 
No.  3  survey  and  hand  certificate  to  purchaser."     It 
was  agreed  on  behalf  of  the  managing  owners  that 
the  contract  price  of  the  vessel  was  really  not  £8,650, 
but  that  snm  less  the  cost  of  repairs,  and  that  the 
plaintiffs   are   only   entitled  to   one- eighth   of    the 
purchase- money  after  making  that  deduction.    This 
would  probably  have  been  the  case  if,  before  com- 
mencing the  repairs,  the  vessel  had  been  sold  in 
consideration  of  her  being  repaired  by  the  vendors. 
But    here    the  repairs  had    almost  been  completed 
before  the  date  of  the  agreement  for  sale,  and  it  did 
not  even  appear  that  they  had  been  undertaken  with 
a  view  to  that  particular  sale.     ...     It  seems  to 
me  that  the'pluntiffs   were  entitled  to  one-eighth  of 
tbe  value  of  the  vessel  in  her  condition  at  the  date  of 
the  agreement  for  sale,  including   so  much  of  the 
Impairs  as  had  then  been  done,  and  it  is  evident  from 
the  dates  that  the  cost  of  any  repairs  which  then 
Temained  to  be  completed  must  have  formed  a  very 
small   portion  of  the  total    costs.      The   managing 
owners    have     claimed    to    deduct    no    less    than 
£2,171     188.   2d.,  including,   it    seems,   the  cost  of 
Tepairing  damage  sustained  by  the  vessel  being  on  fire 
at  Savannah  during  her  last  voyage.     But  the  sum 
for    which    the    contractors    undertook   to    execute 
according  to  specification  the  necessary  repairs  for 
pasaang  her  No.  3  survey,  the  completion  of  which 
waa   a    condition  of  the  sale,   was  only  £840,   and 
there    is  nothing   to    show    that   the    repairs    still 
^maining      to     be      done      at      the      date      of 
the      contract     for     sale     formed     part     of     the 
classification    repairs    represented    by     that     sum, 
nor     that    the    costs    of    any     such     uncompleted 
repairs   was  not  fully  covered  by  insurance  in  respect 
of  which  it  appears  from  the  correspondence  that  the 
manag^ing  owners  expected  to  recover  about  £1,400. 
In  our  judgment  the  managing  owners  have  clearly 
failed,  to  prove  what,  in  our  judgment,  it  dearly  lay 
upon  them  to  prove — namely,  that  any  part  of  the 
30Bt  of    the   repairs  is  properly  chargeable  to    the 
norfgAgeea,    The   broker's  commission    of    2J    per 
sent,  on  the  pnrchase-money  appears  to  be  a  reason- 
ihle  and  proper  deduction.     I  think  the  interveners 
mght  to  pay  the  costs  of  the  reference. 

Both  the  plaintiffs  and  interveners  appealed 
ig;Bin8t  the  report  of  the  registrar,  the  plaintiffs  asking 
hat  the  repoit  should  be  varied  by  the  deduction  of 
be  ^i  V^^  cent,  brokerage  made  by  the  registrar 
letn^  disallowed,  and  the  interveners  claimiug  that 
hey  vrere  entitled  to  have  the  items  disallowed  by 


the  registrar  as  above  stated  allowed  them  in  account 
as  deductions  proper  to  be  made  under  the  decree  in 
the  action. 

Jan.  17. — F,  Laing,  on  behalf  of  the  plaintiffs, 
brought  on  the  appeal  before  the  President  (Sir  F. 
Jeune)  by  way  of  motion,  the  hearing  being  con- 
tinued on  the  18th  of  January  and  the  19th  of. 
January. 

AsDinall,  Q,G.y  and  Dawson  Miller y  appeared  on' 
behalf  of  the  interveners. 

The  argument  of  counsel  appear  from  the  judg- 
ment. 

The  following  authorities  were  dted  as  to  equitable 
interests  between  owners  and  mortgagees  of  ships 
being  recognized  by  the  court  and  as  to  the 
power  of  the  court  to  make  a  decree  as  to  the 
plaintiffs'  title  :  The  Innea/alkn,  L.  B.  1  Adm.  &  Ecc. 
72,  14  W.  B.  Adm.  Dig.  26;  BaUhyany  v.  Bouch,  29 
W.  R.  665,  44  L.  T.  Rep.  177 ;  Th6  BoBe^  21  W.  B. 
511,  L.  R.  4  Adm.  &  Ecc.  6.        > 

Cur,  adv,  vuU. 

Feb.  9.  —  Jextne,  P.  —  The  questions  in  this 
case  arise  on  objections  to  a  report  made  by  the 
learned  registrar  in  pursuance  of  a  judgment  of  the 
court  given  by  consent,  and  relate  to  the  dis- 
tribution of  the  proceeds  of  a  vessel  called  The  Bipon 
City,  called  at  the  time  of  the  sale  The  Bipon  City  or 
Silvia, 

The  deductions  now  in  question  which  were  clamed 
in  argument  before  the  registrar  and  before  me  are,  I 
think,  divisible  under  four  heads;  first  the  sum  of 
£216  5s.  claimed  as  brokerage  at  2^  per  cent,  on  the  pur- 
chase-money. This  sum  has  been  lUlowed  by  the  regis- 
trar, and  I  think  rightly.  The  effect  of  the  decree  by 
consent  was,  in  my  opinion,  that  Mrs.  Balls  and  Mr. 
R.  K.  Donald,  whom  I  will  speak  of  as  the  plaintiffi, 
are  to  be  treated  as  acquiescing  in  the  sale  as  a  sale, 
but  with  the  reservation  of  all  rights  as  to  distribu- 
tion of  the  proceeds;  the  gross  sum  leah'zed  being 
£8,650.  It  was  argued  before  me  that  the  plaintiffs 
as  mortgagees  could  on  a  sale  add  their  costs  of  it  to 
their  claim  on  the  purchase-money,  and  should  be 
permitted  to  do  so  now.  No  doubt  the  plaintiffs 
could  do  this  as  against  their  mortgagors  but  not  as 
against  the  owners  of  other  shares  in  the  ship. 
Secondly,  the  most  important  question  in  this  case 
arises  with  •regard  to  the  maritime  liens  on  the  ship 
which  were  cleared  off  by  the  interveners.  The 
registrar  has  allowed  the  deduction  of  the  amounts 
secured  by  lien  which  were  paid  by  the  interveners  to 
Messrs.  Cory  in  consequence  of  the  decision  of 
B&meB,  J.  {see  The  Bipon  City,  [1897]  P.  226),  and 
also  of  Messrs.  Cory's  costs  on  the  ground  that  this 
lien  was  in  existence  at  the  time  of  the  sale  of  TAe 
Bipon  City  to  the  Italian  purchaser.  But  there 
appears  to  me  to  be  no  difference  between  the  different 
maritime  liens  imposed  by  the  conduct  of  Neil  M'Lean 
&  Co.,  and  the  case  is  the  same  as  if  the  interveners 
had,  instead  of  giving  bail,  then  paid  all  such  liens. 

There  is,  thexi,  but  one  question  of  law  involved,  and 
to  this  counsel  for  the  interveners  addressed  their 
main  argument.  They  contended  that  on  the  true 
construction  of  the  transaction  between  the  inter- 
veners and  Messrs.  Neil  M'Lean  &  Co.  the  inter- 
veners ceased  to  be  owners,  and  became  either  mort- 
gagees, or  at  least  unpaid  vendors,  with  a  security 
for  payment  of  the  purchase-money  ;  that  they  took 
possession  in  order  to  enforce  their  security;  that 
they  could  not  enforce  their  security  for  sale  without 
clearing  off  the  maritime  liens  on  the  ship;  and  so, 
haviDg  not  indeed  relieved  the  mortgagees  of  the 
eight  shares  from  personal  liability,  but  having 
reueved  their  property  from  a  prior  inoombranoei 
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they  were  entitled  to  deduct  what  they  had  paid  in 
respect  of  the  liens  from  the  purchase- money  before 
dividiag  it.    I  have  considered  the  agreement  of  the 
10th  of  October,  as  modified  by  the  letters  of  the 
same  date  and  of  the  22Qd  of  November,  1895  (see 
The   Ripon  City,  [1897]  P.  226,  at  p.  227),  and  it 
appears  to  me  clear  that  the  property  in  the  vessel 
never    passed  to  Neil    M*Lean  &    Oo.,  nor  could 
specific  performance  ever  have  been  enforced,  as  the 
interveners  were  never  in  a  position  to  sell  the  whole 
ship.    The  position  of  things,  I  think,  was  that  for 
the  original  intention  of  the  whole  ship  being  trans- 
ferred   to  Ned  M'Laan  &  Co.,  and  the  interveners 
becoming    mortgagees    for    the    unpaid    purchase- 
money  there   was  substituted  an  agreement  under 
which  the  interveners,  until  Messrs.   M*Lean  &  Co. 
acquired  all  the  shares,  remained  the  owners,  except 
in  so  far  as  on  proportionate  payments  there  was  a 
transfer  of  shares,  Messrs.  M'Lean  &  Co,  being  in 
the     meantime     allowed     to     work     the     vessel. 
It  confirms  this  view  to  find  that  in  their  pleadings 
in  the  present  action  the  interveners  describe  them- 
selves as  at  all  times  owners  of  the  vessel,  and  their 
argument  before  Barnes,  J.,  in  The  Ripon  City  pro- 
ceeded on  the  basis  of  their  being  the  owners  and  not 
Messrs.  M'Lean  &  Co.    It  was  contended  before  me 
that  Barnes,  J.,  had  held  that  the  interveners  were 
the  mortgagees  and  Messrs.  M*Lean  &  Co.  the  owners 
of  the  ship ;  but  it  is  clear  to  me  that  the  language 
of  the  learned  ludge  has  been  misapprebended  on  this 
point.    He  held  that  a  maritime  lien  would  attach 
to  the  vessel  by  reason  of  the  acts  of  Messrs.  Neil 
M'Lean  &  Co.  and  without  their  being  any  personal 
liability  on  the  part  of  the  interveners,  just  as  the  act 
of  a  mortgagee  left  in  possession  of  a  vessel  may 
impose  a  lien  on  her  in  priority  to  the  rights  of  the 
mortgage.  It  was  in  this  sense,  and  in  this  sense  only, 
that  the  learned  judge  used  the  expression  "  So  that 
practically  the  buyers  were  owners  and  the  sellers 
were  in  a  similar  position  to  that  of  mortgagees  in 
respect  of  the  purchase-money  remaining  unpaid." 
For  the  purpose  of  this  case  it  does  not  appear  to 
me   material    whether    the   interveners    are  to   be 
regarded  as  mortgas^ees  or  as  owners  in  the  position 
I  have  described.     In  one  view  they  may  be  regarded 
as  owners  of  the  equity  of  redemption  in  regard  to 
the  plaintiffs'  mortgagees  because  they  had  a  claim 
against  Neil  M'Lean  &  Co.  for  any  surplus  after  the 
discharge  of  those  mortgagees.    But  they  may  also  be 
regarded   as   having  rights   resembling  'those  of  a 
mortgagee,  and  so  being   in    a    somewhat    similar 
position  to  that  of  the  plaintiffs.    Their  legal  position 
cannot,  I  think,  be  put  higher  than  that.    Further, 
it  is  clear  that  they  were  not  personally  liable  on  the 
liens    discharged    by  them,   and  that  to  free  their 
interests  in  the  ship  from  those  liens  it  was  necessary 
to  free  the  plaintiffs'  interests  as  well,  but  that  the 
plaintifiiB  did  not  expressly  require  them  to  discharge 
those  liens.    The  question  is,  Have  they,  imder  these 
circumstances,  on  any  legal   principle   a  right   to 
claim  that  the  amount  of  the  liens  paid  off  by  them 
shall  be  deducted  from  the  purchase-money  before 
division,  and  so  have  a  proportion  of  the  expense 
incurred  by  them  thrown  on  the  pl^tiffsP     The 
argument  of  counsel  for  the  interveners  was  based 
on  a  contention  that  this  payment  might  be  treated 
as  a  payment  at  the  implied  request  of  the  plaintiffs, 
and  he  relied  on  the  cases  of  Johnson  v.  Royal  Mail 
Steam  Packet  Go.,   L.  B.  3  C.  P.  38,  16  W.  B.  C.  L. 
Dig.  100,  and  The  Orchis,  38  W.  B.  472,  15  P.  D.  38. 
It  was  decided  in  the  former  of  these  cases  that  tiie 
mortgagee  of  a  ship  who  in  order  to  obtain  her 
release  from  a  maritime  lien  for  wages  paid   was 
entitled  to  recover  the  same  on  a  count  for  money 
paid   against   the  owners  by  whom  the  ship  was 


managed  and  who  were  personally  liable  for  the  wages. 
The  ground  of  the  decision  was  that  the  sum  was 
paid  by  the  plaintiff  in  that  case  under  oompukum 
and  in  respect  of  a  liability  imposed  on  the  defendants. 
The  same  principle  waa  carried  farther  in  the  case  of 
The  Orchis,  where  it  was  held  by  the  late  Presidsiil 
and  the  Court  of  Appeal  that  a  mortgagee  of  forty- 
eight  sixty-fourth  shares  in  a  ship,  who  paid  to  the 
master  a  sum  in  respect  of  which  he  had  a  maritimii 
lien,  was  entitled  to  recover  such  sum  asainst  the 
owners  of  the  other  sixty-fourth  shares ;  toe  groimd 
of  the  decision  being  the   several  liability  for  the 
amount  both  for  tiie  mortgagors  and  the  other  ownets. 
But  what  was,  I  think,  an  essential  feature  in  thois 
cases,  the  personal  liability  of  the  defendants  to  pay 
the  sum  which  tiie  plaintiff  was  considered  to  b« 
compelled  to  pay  and  did  pay,  is  wanting  in  the 
present  instance.  It  is  true  that  by  the  satisfaction  of  a 
maritime  lien  theproporty  of  every  mortgagee  is  relieTsd 
from  what,  so  long  as  it  remains,  is  a  prior  dhatr^ge,  bat 
a  request  by  the  mortgagee  for  the  payment  off  of 
the  lien  is   not  to    be    inferred    for   that   reason 
It  may  be  reasonable  enough  if  there  be  personal 
liability  for  a  debt  to  infer  that  the  person  liable 
desires  and  impliedly  requests  its  discharge.    Bat  it 
is  a  further  step,  and  one  I  believe  6rToneoos,to 
contend  that  where  there  is  no  lialwlity,  but  only 
the  bare  fact  of  benefit  to  property,  a  similar  reqoest 
is  to  be  implied.    People  cannot  be  forced  to  buy 
even  certain  ben^ts  against  their  will.  In  thepressnft 
case,  too,  the  benefit  was  doubtful.   If  the  ship  had 
sold  for  enough  to  provide  for  the  lien  and  the  mort- 
gagees, and  l£ere  is  evidence  to  show  that  this  was  at 
least  contemplated  as  possible,  the  plaintt£E8,  as  mort- 
gagees, would  have  gained  nothing  by  the  diaeharge 
of  the  lien.    I  have  considered  whether  the  satis- 
faction of  this  lien  might  not  be  treated  aamon^paid 
to  keep  the  property  in  existence,  like  the  payment 
of  premiums  on  policies  of  insaranoe.    That  analogy, 
however,    seems   to   me   to   be   imperfect,  beoaose 
different  considerations  may  arise  in  the  case  of  a 
payment  necessary  to  preserve  a  property  in  existwicc 
from  one  which  only  relieves  it  of  a  burden.    Bai 
were  the  woalogy  more  complete  than  it  is  I  think 
the  that  decision  of  the  Court  of  Appeal  in  FaUdte  v. 
The  Scottish  Imperial  Insurance  Co.,  3d  W.  B.  14I» 
34  Ch.  D.  234,  has  finally  dispelled  the  infenBoes 
connected  with  the  employment  of  the  term  "sal- 
vage "  in  earlier  cases,  and  dedded  that  the^  pay- 
ment of  premiums  by  the  owner  of  the  eqnity  ol 
redemption  in   a  mortgaged   policy   glTes  him  no 
prior  riffht,  and  that  payment  of  premiom  oonfsa 
such  a  right  only  on  one  or  other  of  the  primciplBS 
enumerated  by  Fry,  J.,  in  the  previous  case  ol  h 
re  Leslie,  31   W.  B.    561,    23   Ch.    D.   552,  ptin- 
ciples    which  have    no    application  in  th«  pijussnt 
instance.     Nor  does  the  practice  of  the  Admiia^f 
Court    appear   to  me  to  afford  any  goide  in  ^ 
matter.     It   has   always  been  held  that  a  petsn 
advancing  money  to  the  master  to  pay  wages  hss 
been  idlowed  to  claim  in  priority  for  Ins  advance,  brt 
this  is,  I  think,  because  he  is  considered  to  be  ite- 
tified   with   the   master.    It   is   true    alao   that  a 
bottomry  bond-holder  who  diadhtfges  a  olaim  te 
wages  biecomes  entitled  to  prioritv  in  reepeci  <rf  saA 
payment ;  but  this  is  only  when  he  has  been  aBovsd 
by  the  court  to  make  it.    I  have  also  endeavoored  It 
see  whether  the  present  case  mav  not  be  ooDsitesi 
88  analogous  to  that  of  the  holder  of  an  equity  of 
redemption  who  pays  off  a  first  mortga^  wift  te 
intention   of   keeping   it   alive,  as   agaanat  jnuw 
incumbrances.    I  take  the  genenJ  principla  ol  e^iatlf 
to  be  as  laid  down  by  Jessel,  M.B.,  in  AiimM  t« 
Angdl,    25  W.    B.   139,    5    Ch.    D.   634,    tibe  ^ 
dsion    of    which   case    waa    afterwards    agpn^ 
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by  the  Hoase  of  Lords  in  Thome  ▼•  C7ann»  [1896] 
A.  G.  11»  43  W.  B.  Dig.  121.  *'Now,  in  a  ooart 
of  Equity  it  has  always  been  held  that  the  mere 
fact  of  a  charge  having  been  paid  off  dues  not 
decide  the  question  whether  it  is  extinguished. 
If  a  charge  is  paid  off  by  a  tenant  for  life  without 
any  expression  of  his  intention,  it  is  well  estab- 
lished that  he  retains  the  benefit  of  it  against 
the  inheritance.  Although  he  has  not  declared  his 
intention  of  keeping  it  alive  it  is  presumed  that  his 
intention  was  to  keep  it  alive,  but  it  is  manifestly  for 
his  own  benefit  On  the  other  hand,  when  the  owner 
of  an  estate  in  fee  or  in  tort  pays  off  a  charge  the 
presumption  is  the  other  way ;  but  in  either  case  the 
person  paying  off  the  charge  can  by  expressly  declar- 
ing his  intention,  either  keep  it  alive  or  destroy  it. 
If  there  is  no  reason  for  keeping  it  alive  then,  especially 
in  the  case  of  an  owner  in  fee,  equity  will,  in  the 
absence  of  any  declaration  of  his  intention,  destroy  it, 
but  if  there  is  any  reason  for  keeping  it  alive  such  as 
the  existence  of  another  incumbrance,  equity  will  not 
destroy  it"  In  the  present  case  there  was,  no  doubt, 
strong  reason  on  the  part  of  the  interveners  for 
keeping  alive  the  charge  enforceable  by  law,  and  no 
doubt  also  the  interveners  could  have  taken  an  assign- 
ment of  the  rights  of  the  lien-holders  when  they  paid 
off  to  a  trustee  or  even  perhaps  to  themselves.  But 
IB  there  enough  or  indeed  anything  beyond  the  fact  of 
the  payment  off  to  show  that  the  interveners,  in 
giving  bcul,  which  I  have  treated  as  equivalent  to 
payinff  off  the  maritime  liens,  intended  to  keep  them 
alive  for  the  purpose  of  maintaining  a  priority  for 
Budh  payment  as  against  the  mortgagees?  I  cannot 
think  that  there  is.  The  interveners,  when  they  gave 
bail,  probably  did  not  believe  in  the  validity  of  the 
arrest ;  bat  in  determining  to  put  an  end  to  it  I  think 
that  their  real  object,  or  at  least  an  obvious  and 
■a£Boient  object,  was  to  keep  the  conduct  of  the  sale 
of  the  ship  in  their  own  hands  and  so  certainly  obtain 
the  brokerage  and  probably  get  a  better  price  for  the 
vessel  instead  of  allowing  her  to  run  tiie  risk  of  being 
oandemned  by  the  court  and  sold  by  auction,  and 
they  did  this  prudently  enough  for  their  own  benefit 
paxtly  as  holders  of  at  least  fifty-two  sixty-fourths 
of  her,  and  partly  as  entitled  to  claim  against  Neil 
K'Lean  ft  Co.  anything  their  equity  of  redemption 
of  the  eight  shares  might  produce.  It  would  be,  I 
think,  a  mere  fiction  to  suppose  that  it  was  intended 
to  keep  the  liens  alive  for  any  purpose,  I  ca9  there- 
fore discover  no  ground  on  which  the  interveners  can 
daim  a  priority  over  the  mortgagees  for  any  of  their 
payments  in  discharge  of  liens.  Thirdly,  when  the 
mterveners  took  possession  of  The  Bipon  City  she  was 
under  a  charter-party  made  by  Ned  M'Lean  &  Go. 
This  oharter-parfy  was  of  an  onerous  kind,  and 
aooordingly  the  interveners  on  the  9th  of  April,  1897, 
paid  £325  for  its  cancellation.  It  is  contended  that 
before  that  date  both  Mrs.  Balls  and  Mr.  B.  K, 
Donald  had  become  mortgagees  in  possession.  This 
tnxna  on  certain  correspondence  whicn  passed  between 
the  interveners,  Mrs.  Balls'  solicitor,  and  Mrs.  Bedls 
herself,  ^ere  is  no  doubt  that  in  this  correspondence 
Mrs.  Balls'  solicitor  spoke  of  her  as  '*  mortgagee  now 
in  possession  of  four  shares,"  and  the  interveners 
accepted  that  statement  in  their  replies.  But  it  is 
olear  to  me  that  on  the  side  of  Mrs.  Balls  there  was 
misapprehension  of  the  probable  effect  in  law  of  the 
language  employed,  ana  on  the  side  of  the  inter- 
▼eners  there  was  misapprehension  of  the  legal  effect 
of  Mrs.  Balls  becoming  a  mortgagee  in  possession, 
and  on  the  whole  I  am  of  opinion  that  no  act  was 
done  by  or  on  behalf  of  Mrs.  Balls  which  made  he|r  a 
mortgagee  in  possession.  I  come  to  the  same  con- 
olnsion  as  to  Mr.  Donald,  the  evidence  with  regard 
to  his  pasebein^  of  the  same  ^hi^racter^  but  somewhat 


weaker  than  that  with  reg^ard  to  Mrs.  Balls.  But 
whether  they  took  possession  or  not  neither  Mrs. 
Balls  nor  Mr.  Donald  gave  any  express  authority  to 
pay  anything  for  the  cancellation  of  the  charter, 
thoup;h  Mrs.  Balls  was  aware  that  the  cancellation 
was  intended  and  consented  to  it,  and  in  the  absence 
of  any  such  authority  I  do  not  think  that  the  interests 
of  either  of  them  can  be  held  liable. 

Fourthly,  the  remainiog  point  turns  on  the  claim 
to  make  deductions  in  respect  of  the  repairs  to  the 
vessel.  This  clearly  must  be  limited  to  the  cost  of 
any  repairs  done  in  consequence  of  the  promise  in  the 
agreement  for  sale  to  the  Italian  purchaser.  I  think 
such  costs  should  be  deducted  if  it  could  be  proved 
that  they  were  incurred  after  and  in  pursuance  of 
the  agreement  for  sale.  But  I  agree  with  the  finding 
of  the  learned  registrar  that  no  such  proof  has  been 
given,  and  I  have  no  doubt  that  the  repairs  were 
practically  completed  before  the  agreement  for  sale. 

I  am  of  opinion,  therefore,  that  the  only  deduction 
to  be  allowed  is  the  daim  for  brokerage,  and  the 
account  must  be  reformed  accordingly.  The  plain- 
tiffs, of  course,  cannot  have  more  than  the  amount  of 
their  mortgages  and  interest.  I  think  that  the  plain- 
tiffs are  entitled  to  the  costs  of  .the  action,  of  the 
reference  before  the  registrar,  and  of  these  objections. 

Solicitors  for  plaintiffs,  Ince,  Colt,  &  Ince, 

Solicitors  for  interveners,  William  A,  Crump  &  Son, 
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From  C.  A.  i 
(Enghind).    ) 

Liquidation  Estates  Purohasb  Co.  v,  Willouohby 
AND  Others,  (a.) 

Mortgage — Aseignment  of  fund— Notice — Purchase  of 
mortgaged  property — Payment  off  of  incumbrance — 
Intention  to  keep  alioe. 

Where  a  person  in  poaseseion  of  a  fund  on  which 
others  have  charges  has  received  notice  of  an  assignment 
of  his  rights  by  one  of  the  persons  entitled  to  a  charge, 
and  nevertheless  makes  payments  to  the  assignor,  the 
rights  of  the  several  persons  entitled  to  the  charge^  to 
what  remains  of  the  fund,  cannci  in  any  way  be  affected 
by  such  payments. 

Where  neither  the  deed  nor  the  circumstances  under 
which  an  assignment  is  executed  shew  an  intention  to 
extinguish  an  incumbrance  paid  off,  sucA  incumbrance 
will  not  merge,  but  be  considered  as  still  existing. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindleyand  A.  L.  Smith,  L.JJ.,  Kay,  L.J., 
dissenting).  44  W.  B.  612,  [1896]  1  Oh.  726. 

The  facts  are  set  out  in  Lord  Herschell's  jadg- 
ment,  and  in  the  report  in  the  court  below. 

Swinfen  Eady,  Q.C,  and  Dauney  (Edward  Ford 
with  them),  for  the  appellants. 

Cozens-Eardy,  Q,C,,  and  Vernon  Smith,  Q,C.  {W.  C. 
Druce  with  them),  for  the  respondents. 

Thorn  V.  Cann,  [1895]  A.  C.  11,  43  W.  B.  Dig.  121  ; 
Toulmin  v.  Steere,  3  Mer.  210 ;  Adams  v.  Angell,  25 
W.  B.  139,  5  Ch.  D.  634 ;  and  Shaw  v.  Foster,  20 
W.  B.  907,  L.  B.  5  H.  L.  321,  were  referred  to. 

The  House  took  time  for  consideration. 

Barl   op   Halsbury,    L.C.— The    facts    out  of 


(a.)  Beported  by  C. 


H.  Grafton,  Esq.,  Barrist^*- 
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which  this  appeal  arises  may  be  very  simply  stated. 
The  basiness  and  assets  of  a  meroantile  firm  were  for 
sale  in  the  year  1888  and  a  Mr.  Walker  had  procured 
the  sale  to  himself  of  the  basiness  and  assets  for  the 
snm  of  £502,000.  He  was,  however,  under  the  obliga- 
tion of  bringing  into  court  the  sum  of  £25.000.  This 
he  did  not  possess,  and  accordingly  he  procared  the 
assistance  of  Lord  Henry  Paiuet.  who  adv^anced 
£9,000 ;  Sir  John  Willoughby,  who  advanced  £10,000, 
and  Mr.  Arthur  Kennedy,  who  advanced  £6,000. 
This  £25,000  was  advanced  under  a  bargain,  among 
other  things  that  the  lenders  should  be  repaid  their 
advances  rateably  together  with  certain  other  advan- 
tages in  proportion  to  the  advances.  The  whole 
arrangement  assumed  that  Walker  was  to  manage  the 
whole  adventure  and  to  be  the  recipient  of  the  money 
paid  and  to  distribute  it  in  pursuance  of  the  agree- 
ment when  obtained. 

Three  months  after  the  date  of  this  agreement, 
Kennedy,  who  had  advanced  £6,000,  charged  his 
interest  in  the  agreement  to  one  Norton  for  thn  sum 
of  £6,200.  Of  this  charge  Walker  received  due  notice, 
and  at  the  beginning  of  the  following  year  Walker 
succeeded  in  re-selling  the  property  for  £850,000.  In 
the  April  folio win*^  Walker,  notwithstanding  Norton's 
notice,  thought  proper  to  hand  over  to  Kennedy 
£5,122  and  conveyed  property  to  him  which  is  assumed 
to  be  worth  £5,000.  I  do  not  understand  it  to  be 
denied  that  this  payment,  or,  to  speak  more  accurately, 
this  handing  over  to  Kennedy  of  what  Walker  had 
received,  notwithstanding  his  knowledge  of  Norton's 
charge,  was  a  breach  of  Walker's  duty — something  he 
had  no  right  to  do— and  for  which  he  had  neither 
received  any  authority  from  Norton,  and  of  which, 
indeed,  Norton  had  no  knowledge. 

I  desire  to  treat  this  part  of  the  case  as  entirely 
independent  of  questions  which  arise  upon  farther 
arrangements  by  Kennedy  a  year  afterwards.  But, 
stoppmg  at  this  point,  I  am  unable  to  understand  in 
what  way  Walker's  improper  use  of  his  possession  of 
the  property  realized  by  the  re-sale  can  effect 
Norton's  rights  or  any  person  claiming  under  Norton. 
If  instead  of  handing  it  over  to  Kennedy  he  had  been 
robbed  of  it  and  all  that  remained  of  the  property 
was  insufficient  to  pay  all  the  persons  having  rights 
under  it  why  should  Kennedy's  assignee  be  in  a  less 
favourable  position  for  receiving  ms  proportionate 
amount  because  the  whole  fund  had  been  diminished 
by  the  unlawful  act  of  the  robber  P  Can  it  make  any 
difference  that  Walker  in  defiance  of  his  duty  thought 
proper  to  diverc  a  certain  sum  of  money  from  the 
gross  fund  in  favour  of  Kennedy  at  a  time  when  to  his 
knowledge  Kennedy  had  no  right  to  receive  itP 
What  Norton,  in  right  of  Kennedy's  previous  rights, 
was  entitled  to  was  the  amount  of  his  debts  from 
Kennedy ;  and  why  Norton  should  be  selected  as  the 
victim  of  a  loss  to  which  he  in  no  way  contributed  I 
am  unable  to  undetatand. 

lindley,  L.J.,  uses  the  phrase  that  he  did  not 
understand  why  Norton's  loss  should  be  thrown  on 
the  other  adventurers.  It  appears  to  me  that  the 
words  "Norton's  loss"  involve  the  fallacious  assump- 
tion that  in  some  way  or  another  the  share  which  had 
once  belonged  to  Kennedy,  and  which  by  the  hypo- 
thesis at  the  time  of  the  handing  over  to  Kennedy  no 
longer  belonged  to  him,  must  be  so  ear-marked  as 
already  Norton's  that  it  becomes  Norton's  loss ;  but 
this,  I  think,  is  erroneous.  If  the  whole  fimd  created 
has  been  pro  tanto  diminished  by  an  unlawful  act  of 
the  person  who  by  the  agreement  of  all  the  parties 
was  the  custodian  of  the  money,  and  the  person 
through  whose  hands  it  was  to  be  distributed,  it 
appears  to  me  that  the  observation  to  which  I  have 
referred  mi^t  be  retorted  and  it  might  with  propriety 
be  98ked;  Why  should  the  part  of  the  loss  which  was 


a  los9  to  the  whole  fund  be  appropriated  to  one 
particular  adventurer  or  the  assignee  of  that  adven- 
turer ?  No  one  has  ever  yet  explained  what  Norton 
did  or  what  Norton  omitted  to  do  which  made  him 
more  responsible  to  a  loss  of  any  part  of  the  fund  than 
any  other  one  of  the  adventurers,  and  I  am  therefore 
of  opinion  that  on  this  part  of  the  case  the  judgment 
of  the  majority  oi  the  court  below  is  erroneous. 

So  far,  although  I  respectfully  dissent  from  the 
conclusion,  I  understand  the  argument.  The  monpy 
and  property  handed  over  to  Kennedy  are  assumed  to 
be  payments  to  Kennedy  which  he  had  a  right  to 
receive,  and  by  that  process  Norton's  claims  wen  pro 
tanto  defeated.  I  fear  that  with  respect  to  the  remain- 
ing part  of  the  case  I  have  some  difficulty  in  under- 
standing tlie  ground  of  the  decision.  Kennedy,  in 
1890,  executed  a  deed  assigning  to  liord  Windsor 
whatever  he  was  entitled  to  under  the  original  btf- 
gain  of  1888.  As  I  have  already  said,  I  think  he  was 
entitled  to  nothing  at  the  date  of  that  assignment 
except  what  remained  to  him  after  discharging  tbe 
debt  due  to  Norton.  By  a  subsequent  deed  through 
the  medium  of  a  company  called  the  Capital  and 
Finance  Company  (Limited)  the  present  appellanti 
purchased  Lord  Windsor's  interest  andNorton'sinterett 
under  the  original  bargain  of  1888.  Lord  Wuidaor 
took  and  could  only  take  from  Kennedy  what  Kenned/ 
had  left  after  his  assignment  to  Norton.  But  the 
appellant  company  pu^hased  for  £1,000  Norton's 
interest  which  had  been  created  by  Kennedy  on  the 
21st  of  September,  1888.  Some  litigation  had  arisen 
in  which  Norton's  rights  were  held  not  to  be  o^Mble 
of  being  enforced,  and  accordingly  this  action  wis 
brought  to  enforce  those  rights  against  the  funds  that 
had  been  deposited  in  court,  the  practical  question  in 
the  cause  being  whether,  in  taking  the  aoooont  of 
what  was  due  to  Norton,  the  moneys  and  property 
handed  over  to  Kennedy  could  be  taken  into  aoooont 
as  being  payment  of  Norton's  daim. 

I  am  unable  to  follow  the  reasoning  for  one  or  two 
grounds.  In  the  first  place,  the  thins:  assigned  and 
of  which  title  was  conveyed  to  Lord  Windsor  was  not 
the  whole  sum,  and  could  not  have  been  the  whofe 
sum  which  was  dcie  to  Kennedy  under  the  originsl 
bargain  but  only  so  much  of  it  as  remained  after 
providing  for  £6,200  due  to  Norton.  The  tfaiog 
assigned  by  Norton  was  that  original  sum,  and  I 
am  unable  to  follow  what  merger  is  supposed  to  ariss 
when  Norton  sold  one  sum  of  money,  or  the  rigitt 
to  it,  and  Lord  Windsor  sold  another  sum  of  mooey, 
or  the  right  to  it.  So  far  as  the  deed  itself  is  eoa- 
oemed,  I  can  see  no  indication  of  anything  bat  m. 
intention  of  two  different  vendors  to  sell  two  differeal 
things  to  the  same  vendee.  Nor  am  I  quite  oertMS 
that  I  understand  what  is  meant  by  exttngoisiliiaf 
Norton's  interest,  or  how,  if  such  a  Idling  ooald  hi 
done,  there  is  any  indication  of  any  intentioa  to  doik 
Norton's  title  to  what  he  originally  got  seema  to 
to  be  untouched  by  anything  disclosed  in  the  ooi 
of  the  narrative.  He  has  sold  that  interest  to  tte 
appellant  company  for  £1,000,  and  it  appean  to  mi 
therefore  that  the  appellants  are  entitled  to  a  dacr^ 
for  that  interest,  whatever  that  may  be;  and 
arriving  at  that  amount  it  is  wholly  impoasiblie  tm 
treat  the  moneys  handed  over  to  Kennedy  as 
paid  to  Norton. 

I  am  therefore  of  opinion  that  the  judgment  oi 
court  below  ought  to  be  reversed  and  the  aoeoi 
taken  upon  the  basis  I  have  described— nam^y»  4iA 
up  to  the  amount  which  is  due  to  Norton  the  a^ipdli 
lant  company  are  entitled  to  obtain  thdr  pzopoitmsAi 
amounts  of  what  is  due  under  the  bargain  of  ISSt; 
and  I  move  your  lordships  accordingly.  The  rMp—  i 
dents,  of  oourse,  must  pay  the  costs  both  hen  sal 
below. 
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My  noble  and  learned  friend,  Lord  Shand,  who  is 
not  able  to  be  present  to-day,  asks  me  to  say  that  he 
ooDCurs. 

Lord  HBB8CHELL,~In  the  year  1888  Edward 
Jcsbiia  "Walker  had  contracted  to  purchaBe  the 
boflDess  and  assets  of  the  firm  of  Walkers,  Parker,  & 
Co.  for  the  snm  of  £502,000,  and  was  required  to  pay 
into  conrt  a  deposit  of  £25,000  on  account  of  such 
porchase. 

By  an  agreement  made  on  the  20th  of  June,  1888, 
between  B.  J.  Walker  of  the  one  part,  and  Lord 
Henry  Paolet,  Sir  John  WiUoughby,  and  Arthur 
^nedy  of  the  other  part,  E.  J.  Walker  charged  all 
bis  present  and  future  interest  in  his  purchase 
oontract  with  the  payment  of  the  m^oeys  subscribed 
by  tbe  persons  nampd,  and  the  bonuses  thereon,  and 
it  was  further  provided  that  the  subscribt-rs  should, 
as  between  themselves,  rank  rateably  and  pari  iiasau 
as  against  the  property  thereby  charged  for  the  sum 
rabacribed  by  them  respectively  and  the  bonuses 
tfaereon.  The  sum  of  £25  000  required  for  the 
<)ep08it  was  paid  by  the  subscribers  upon  the  terms 
of  tbe  agreement,  and  was  applied  in  payment  of  tbe 
deposit.  The  amount  paid  by  Kennedy  was  £6,000, 
b  respect  of  which  he  became  entitled  to  the  benefit 
}f  the  agreement  of  the  20th  of  June,  as  a  security 
br  the  repayment  of  that  sum  with  a  bonus  of  equal 
unonnt,  making  together  £12,000. 

The  amount  snbsctibed  by  Sir  John  Willougbby 
»as  £10.000,  and  by  Lord  Henry  Paulet  £9.000. 
!1ie  a£7*eement  provided  that  nothing  therein 
ootained  shoidd  render  E.  J.  Walker  personally 
table  to  repay  to  the  subscribers  the  sum  of  £25,000 
r  the  bonus  thereon,  and  further,  that  it  should  not 
e  in  his  power  to  resell  the  business  and  property 
Blerred  to  in  the  agreement  otherwise  than  with  the 
msent  of  the  subscribers,  provided  that  such  consent 
lonld  not  be  withheld  if  E.  J.  Walker  could  obtain 
le  sum  of  £800,000,  nor  should  it  be  competent  for 
le  Bobscnibers  to  compel  him  tp  sell  the  business  and 

r-ty  for  a  less  sum  than  £650,000. 
the  21st  of  September,  1888,  by  an  agreement 
that  date,  Kennedy  charged  all  his  interest  under 
IB  agreement  referred  to  and  the  money  and 
iDiiaee  thereby  secured  with  thn  payment  to  John 
DTton  of  sums  amounting  altogether  to  £6,200,  and 
0  agreement  reated  that  in  respect  of  a  portion  of 
at  Bum  John  Norton  had  other  securities.  Notice 
writing  of  this  charge  was  on  the  24th  of  October, 
98.  dnly  given  to  E.  J.  Walker,  and  acknowledged 


[h  the  month  of  January,  1889,  E.  J.  Walker  sold 
I  greater  part  of  the  property  which  he  had  con- 
Bted  to  purchase  from  the  firm  of  Walkers,  Parker, 
[)o.y  to  a  company  called  Walkers,  Parker,  &  Co. 
Dtdted),  for  the  snm  of  £850,000,  payable  as  to 
M>,000  in  cash  and  as  to  £300,000  in  shares  of  the 
Iker  comiMiny  of  £10  each  fnUy  paid  up. 
D  April,  1889,  £5,122  was  paid  to  Kennedy 
tlie  Walker  company  by  the  direction  of  E.  J. 
tker»  and  in  June,  1890,  certain  property  at 
;i]lt,  in  Wales,  of  the  value  of  £5,000,  included  in 
ori^^inal  purchase,  was  conveyed  to  Kennedy. 
I  payment  and  conveyance  must  be  taken,  as  both 
rts  below  have  held,  to  have  been  made  and 
iotad  -withoat  the  knowledge  and  concurrence  of 


f  a  deed  dated  the  7th  of  August,  1890,  Kennedy 
{Bed  all  moneys  receivable  or  recoverable  by  him 
V  tbe  agreement  of  the  20th  of  June,  1888»  to 
I  Windsor,  upon  certain  trusts  therein  declared 
oenriDg  tbe  payment  of  all  moneys  then  owing 
t«  lyy  Kennedy. 
f  twQ  oth^  d^eds,  dated  the  20th  of  December,  ^ 


1890,  and  the  18th  of  June,  1891,  all  the  interest  of 
Kennedy  under  the  agreement  of  June,  1888,  and  the' 
benefit  of  the  deed  of  the  7th  of  August,  1890, 
became  vested  in  Bobert  Forrest  upon  trust  to  apply 
all  moneys  received  or  realised  from  the  property 
comprised  in  the  agreement  in  payment  of  all  moneys 
then  owing  by  Kennedy  to  Lord  Windsor,  and  to  pay 
any  surplus  to  Kennedy. 

I  come  now  to  the  deed,  as  to  the  etfect  of  which 

the  controversy  between  the  parties  has  arisen.     It 

was  made  between  Forres^  of  the  first  part,  Norton 

of  the  second  part,  Lord  Windsor  of  the  tbird  part, 

the  Capital  Fmance  Co.  of  the  fourth  part,  and  the 

appellant  company  of   the  fifth  part.    It  recited  a 

contract  for  sale  to  the  Capital  Finance  Co.,  at  the 

price  of  £6.000  of  certain  property,  including  all  the 

interest  of  Lord  Windsor  or  of  Norton  in  the  premises 

comprised  in  and  charged  by  tbe  agreement  of  the 

20th  of  June,  1888,  and  that  this  contract  so  far  as 

reg'irded  Norton's  rights,  was  entered  into  by  Lord 

Windsor  with  his  privity  and  approbation,  and  upon 

the  terms  that  he  should  receive  £1,000,  part  of  the 

purchase-money    of   £6,000.     It  further   recited  a 

contract  of  sub-purchase  by  the  appellant  company 

from  the  Capital  Finance  Co.    The  deed  witnessed 

that  John  Norton,  *'  at  the  request  of  Lord  Windsor, 

and  in  respect  of  his  rights,  'powers,  benefits,  and 

interests  under  the  said  agreement  of  the  21st  of 

September,  1888,  and  as  mort^ragee  "  thereby  assigned 

and  Lord  Windsor  and  Forrest  mIso  assigned  **  all  the 

estate  and  interest  of  the  said  Lord  Windsor,  John 

Norton,   or  Bobert  Forrest  of  and  in  the  interest 

formerly  of  the  said  Arthur  John  Clarke  Kennedy  in 

and  under  the  said  agreement  of  the  20th  of  June, 

1888,  and  the  moneys  and  bonuses  thereby  secured  to 

hold    the  same  unto   the  said  Liquidation   Estates 

Purchase  Co.  (Limited)  absolutely.''    It  was  declared 

by  ihe  deed  that  if  Norton  and  Lord  Windsor  or 

either  of  them  had  a  power  of  sale  over  the  premises 

the  deed  should  operate  as  a  conveyance  upon  a  sale 

in  exercise  of  such  power. 

Before  discussing  the  terms  of  this  deed  it  will  be 
convenient  to  state  the  circumstances  under  which 
this  action  has  been  brought.    The  respondent.  Sir 
John  Willouehby,  in  June,  1889,  instituted  an  action 
against  Lord  Henry   Paulet,  Kennedy,   and  others 
to  realize  his  security  under  the  agreement  of  the 
20th  of  June,  1888.      John  Norton  was  not  a  party 
to  that  action.    Certain  funds  having  been  brought 
into  court  representing  the  proceeds  of  the  property 
charged  by  the  agreement,   a  distribution  of  such 
funds  was   ordered  upon  the  footing  of    Kennedy 
having  already    received    the    sum  of    £10,122  on 
account  of  his    share.    Further  sums  were   subse- 
quently brought  into  court  and  the  appellants,  who 
until  that  time  had  had  no  notice  of  the  action,  obtained 
leave  to  attend  the  proceedings.    The  respondent, 
Sir  John  Willoughby,  and  the  persons  claiming  under 
Lord  Henry  Paulet  contended    that   such    further 
funds  belonged  to  them  inasmuch  as  they  had  not 
received  an    amount    equal    to    that    received    by 
Kennedy,  if  he  were  bound  to  bring  into  account  the 
sum  of  £10,122. 

It  being  considered  incompetent  for  the  appellants 
to  enforce  their  rights  as  transferees  of  Norton's 
security  in  that  action,  the  present  action  was 
instituted  and  the  defendants  in  this  action  were 
enjoined  from  obtaining  the  transfer  or  payment  of 
the  funds  in  Willotighhy  v.  Paulet  until  this  action 
could  be  disposed  of. 

At  the  trial  of  the  action  North,  J.,  came  to  a 
conclusion  adverse  to  the  appellants,  and  this  judg- 
ment was  affirmed  by  a  majority  of  the  Court  of 
Appeal,  Kay,  L.J.,  dissenting. 
Jn  del^v^rin^  the  judgment  of  the  majority  of  thQ 
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oourt  Lindley,  L.J.,  said:  "Why  the  other  lenders 
are  to  suffer  by  reason  of  Walker's  wrongful  pay- 
ments to  Kennedy  after  notice  of  Norton's  charge 
is  by  no  means  obvious.  ...  I  fail  to  under- 
stand how  Norton  could  as  against  the  ofcher  lenders 
claim  more  of  the  fund  than  Kennedy's  8h<ire  of  it, 
after  giving  credit  for  the  payments  made  to  him. 
The  other  lenders  had  no  notice  of  Nort3n*s  seourlty, 
nor  could  they  have  prevented  Walker  from  p^yingr 
Kennedy.  Under  these  circumstances  the  plaintiffi' 
contention  that  Norton  had  any  such  right  as  they 
allege  does  not  commend  itself  to  our  sense  of 
justice,  nor  to  our  notions  of  equity."  Although  the 
judgment  of  the  Lords  Justices  was  not  founded  on 
this  point  it  is  neoessary  in  the  view  which  I  take  of 
the  case  to  deal  with  it,  and  the  more  so  as  it  seems 
to  me  not  to  have  been  without  its  influence  upon  the 
Lords  Justices  when  disposing  of  the  other  part  of 
the  case. 

I  find  myself  ^uite  unable,  with  all  deference,  to 
concur  with  the  view  indicated  by  the  Lords  Justices 
in  the  part  of  the  judgment  which  I  have  quoted-  I 
do  not  understand  what  is  meant  by  saying  that 
Norton  was  not  entitled  to  throw  upon  the  other 
lenders  any  part  of  the  loss  sustained  by  him  by  reason 
of  Walker's  wrongful  payments  'to  Kennedy. 
Kennedy  having  assigned  his  interest  to  Norton  and 
Norton  having  given  notice  of  this  assignment  to 
Walker,  any  payment  subsequently  made  by  him  to 
Kennedy  could,  as  it  seems  to  me,  have  no  more  effect 
as  against  Norton  than  if  it  had  been  made  to  a 
stranser.  In  that  case  I  do  not  suppose  that  anyone 
would  contend  that  such  a  payment  could  affect 
Norton  or  diminish  in  the  least  the  sum  which  he  was 
entitled  to  claim  as  his  share  of  the  payments  to  be 
made  oat  of  the  purchase-money  received  by  Walker. 
That  sum  was  determined  by  the  assignment  by 
Kennedy  to  Norton  of  his  entire  charge  upon  the 
purchase-money  as  a  security  for  £6,200.  If  any 
portion  of  the  money  charged  was  employed  by 
Walker  otherwise  than  in  accordance  with  the  rights 
which  Norton  or  the  lenders  or  their  assignees 
possessed  I  fail  to  see  how  this  can  affect  the 
respective  claims  of  Norton  and  the  other  lenders. 
The  notion  that  Norton's  rights  could  be  affected 
because  a  payment  was  wrongfully  made  to  his 
mortgagor'  does  not  appear  to  me  to  rest  on  any 
sound  foundation.  I  can  see  nothing  unjust  or  in- 
equitable in  holding  that  where  a  person  in  possession 
of  a  fund  on  which  others  have  charges  has  received 
notice  of  an  assignmant  of  his  rights  by  one  of  the 
persons  entitled  to  a  charge,  and  nevertheless  makes 
payments  to  the  assignor,  the  rights  of  the  several 
persons  entitled  to  the  charge  to  what  remains  of  the 
fund  cannot  in  any  way  be  affdcted  by  such  payments. 
Indeed  it  seems  to  me  that  it  would  be  quite  unreason- 
able that  the  assignee  of  a  charge  who  has  given 
notice  of  the  assignment  should  be  held  affect^  by 
transactions  taking  place  behind  his  back  with  the 
assignor.  To  speak  of  Norton  throwing  on  the  other 
lenders  the  loss  sustained  by  him  by  reason  of  Walker's 
wrongful  payments  assumes  that  the  loss  was 
Norton's.  It  is  here  that  I  differ.  I  do  not  think 
that  it  was,  for  I  do  not  see  how  an  assignee  can  be 
made  responsible  for  a  wrongful  act  of  the  assignor 
after  notice  of  the  assignment  has  been  given. 

Before  considering  Vie  terms  of  the  d^  of  the  17th 
of  March,  1893,  it  will  be  well  to  point  out  what  was 
the  interest  originally  vested  in  Kennedy  by  the 
agreement  of  the  20th  of  June,  1888,  and  what  were 
the  rights  which  Norton  possessed  at  the  time  of  the 
execution  of  the  deed  which  has  to  be  construed,  and 
also  what  were  the  rights  which  Lord  Windsor  and 
Forrest  acquired  under  the  assignment  by  Kennedy. 
I  tl^nk  this  aspect  of  the  case  hiw  a  materii^l  bearing 


upon  the  construction  of  the  deed,  and  has  been 
somewhat  lost  si^ht  of  in  the  judgment  of  the  Loidi 
Justices.  The  right  which  Kennedy  acquired  by  tlu 
original  agreement  was  to  receive  £12,000  out  of  the 
surplus  of  the  purchase-money  coming  to  E.  J. 
Walker  beyond  what  was  necessary  to  satisfy  the 
original  vendors.  By  the  assignment  to  Norton  h» 
acquired  this  right  to  the  extent  of  £6,200  or  so  maoh 
of  that  sum  as  from  time  to  time  ramuned  uup&ii 
This  was  the  right  which  he  possessel  when  he 
executed  the  deed  of  M^rch,  1893.  For  the  reawos 
I  have  given  I  think  his  right  was  wholly  nn%ff6etod 
bv  the  payments  wrongfully  made  to  Kennedy.  Lord 
Windsor,  on  the  other  hand,  took  from  Kennedy  by 
assignment  on  the  7th  of  August,  1890.  all  the  mooep 
then  receivable  or  recoverable  by  him  under  the 
original  agreement.  Kennedy  having  at  that  time 
received  the  £10,122  already  referred  to,  the  lii^t 
which  Lord  Windsor  acquired  from  Keonedy'i 
assignment  obviouslv  extended  only  to  soch  somi  u 
Kennedy  was  entitled  to  receive  from  the  fund  charged 
after  taking  into  account  a  receipt  by  him  of  £10,132. 

Bearing  in  mind  then  that  these  were  the  respeetire 
rights  of  the  parties  to  the  deed  who  ooncaned  is 
assigning  their  rights  to  the  appellant  company  I  pa« 
to  a  consideration  of  the  provisions  of  the  aeed.   The 
terms  of  the  assignment  by  Norton  are  anambigaass. 
In  respect  of  his  rights,  powers,  benefits,  andinfeerat 
under  the  agreement  of  the  21st  of  September,  l^, 
and  as  mortgagee  he  assigns  to  the  appellants  all  hii 
estate  and  interest  of  and  in  the  interest  formerly  of 
Kennedy  in  or  under  the  agreement  of  tiie  20tii  ol 
June,  1888,  and  the  moneys  and  bonuses  thereby 
secured.    These  words  are  manifestly  apt  to  vert  is 
the  appellant  company  the  right  which  Norton  tli« 
possessed,  which  was,  as  I  have  pointed  out,  to  zeesifi 
out  of  the  fund  charged  so  much  as  was  necessftry  U 
satisfy  the   debt  then  due  to  Norton  up  to  £6.200 
pari  passu  with  the  other  lenders  under  the  oci^iiil 
agreement,    on  the  basis    of  no  part  of  Kenneiy^ 
cUim  under  it  having  been  at  that   time  satisfied. 
This  is  not  denied.    But  the  majority  of  th^  Lordi 
Justices  held  that  the  interest  transferred  by  Koitoa 
was  transferred  in  order  to  be  eztiugaished,  sotlMi 
the   appellant  company    might    obtaia    Keonedr^; 
interest  in  the  security  of  June,  1888,  free  from  ia^ 
cumbrances.     The  Lords  Justices  thought  thatfts; 
intention  of  the  parties  to  extinguish  Norton's  intani 
was  to  be  found  in  the  terms  of  the  deed*  and  At 
circumstances  under  which  it  was  exeoated,  and  tfcir 
rested  their  decision  on  the  law  laid  down  by  Jeaak 
M.B.,  in  Adams  v.  Angdl, 

In  that  case  the  learned  judg^  stated  the  effect  ol 
the  doctrine  originally  enunciated  in  Totdmiu  v* 
Steers,  that  where  the  purchaser  of  an  estate 
off  an  incumbrance  upon  it,  the  inonnibraaQe 
off  is  merged  unless  the  contrary  intention 
and  he  pointed  out  its  application  of  the  case  of 
owner  in  fee  or  in  tail,  or  of  a  purchaser.  It  is  ts 
observed  that  the  doctrine  referred  to  is  f onaded « 
the  principle  of  merger.  The  assignment  of  an 
cumbrance  to  an  owner  or  purchaser  of  an  estate  i 
not  transfer  any  new  estate,  it  only  frees  from 
incumbrance  an  estate  already  veeted  in  hinif 
about  to  be  vested  in  him  by  conveyaaoeL  Jt 
M.B.,  points  out,  the  assignment  to  a  pnrobiser 
an  estate  of  an  equitable  charge  upon  it  really 
nothing.  It  may  nevertheless  be  treated  as  re 
on  foot  for  the  purpose  of  protecting  the  pi 
against  mesne  incumbrances. 

In  view  of  the  nature  of  the  intereets  um 
Norton  and  Lord  Windsor  respeotively,  to 
have  called  attention,  I  find  it  diffioalt  to  nm 
how  the  doctrine  of  merger,  on  nrhieh  TotUmU 
Steere  rested^  oai)  h^ve  an^  appUoatioii  to  the 
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case.  AsBQiniog  the  appellant  company  to  be  pnr- 
chuers  from  Lord  Windsor,  what  was  the  nature  of 
the  so-called  "property"  which  they  purohased? 
It  could  be  no  more  than  this :  The  right  whioh 
Kennedy  possessed  on  the  7th  of  August,  1890,  under 
the  agreement  of  June,  1888.  What  was  vested  in 
Norton,  and  what  he  assigned  was  the  right  which 
Kennedy  possessed  on  the  21st  of  September,  1888, 
under  the  agreement  just  referred  to.  to  the  amount 
of  the  debt  due  to  Norton.  How  could  the  right 
which  Norton  thus  assigned  merge  in  what  the 
appellants  bought  from  I^rd  Windsor  ?  It  seems  to 
me  that  it  oan  only  be  necessary  to  show  an  intention 
to  keep  alive  that  which  would  otherwise  cease  to 
exist  Dy  reason  of  merger.  In  any  other  case,  the 
sMignment  of  itself  vests  the  right  assigned  in  the 
assignee,  and  it  remains  in  him  unextinguished.  But, 
farther,  I  am  unable  to  see  any  ground  for  the  con- 
dnsion  that  Norton's  interest  was  transferred  in 
order  to  be  ezting^hed.  There  is,  in  my  opinion, 
nothing  on  the  face  of  the  deed,  or  in  the  nature  of 
the  transaction,  to  show  such  an  intention.  If  this 
had  been  the  intention,  I  think,  having  regard  to  the 
nature  of  the  interests  possessed  by  the  parties  to  the 
coDYeyanoe,  the  instrument  would  have  been 
differently  framed.  Beliance  was  placed  by  the 
majority  of  the  judges  in  the  court  below  on  what  was 
called  **  the  speculative  character  of  Norton's  claim 
against  the  other  lenders,"  and  in  another  part  of  the 
judgment  it  was  said  that  "the  opportunity  of 
making  a  very  doubtful  claim  against  third  parties  " 
was  not  such  a  benefit  as  to  give  rise  to  uxe  pre- 
sumption of  an  intention  to  keep  alive  Norton's 
chaige.  I  think  these  expressions  indicate  an 
eiToneoos  view  of  the  nature  of  Norton's  right.  In 
my  opinion  no  daim  of  Norton  against  third 
ptfties,  by  whioh  is  meant  the  other  hmders,  is  in 

Sneation.  Nor  do  I  think  his  rights  are  open  to  any 
oubt.  He  was  entitled  to  claim  pimnent  to  the 
amount  due  to  him  out  of  the  fund  in  Walker's 
hands  in  respect  of  .Kennedy's  original  charge  pari 
pasiu  with  the  other  lenders  who  haa  a  charge  on  that 
fund.  If  a  part  of  this  fund  had  been  improperly 
applied  by  Walker,  and  the  fund  thus  diminished, 
Norton  was  entitled,  in  virtue  of  the  assignment  of 
Kennedy,  to  a  rateable  proportion  of  what  remained 
pari  passu  with  the  other  lenders.  He  was  no  more 
alEected  by  its  improper  application  than  they  were, 
and  there  is  no  more  reason  in  point  of  law,  or,  as  it 
seems  to  me,  in  point  of  justice  or  equity  either,  why 
the  loss  should  fall  on  him  rather  than  on  them. 
For  these  reasons  I  am  unable  to  see  any  ground  for 
holding  tiiat  the  assignment  to  the  appellant  company 
by  Norton  of  all  his  rights  in  Kennedy's  interest 
under  the  agreement  of  the  20th  of  June,  1888,  and 
the  moneys  and  bonuses  thereby  secured,  did  not 
vest  that  entire  interest  in  them  and  give  them 
precisely  the  rights  which  he  possessed  at  the  time 
of  the  couveyanoe.  If  it  were  necessary  to  hold  that 
Norton's  right  was  kept  alive  under  the  conveyance 
of  1893,  there  appears  to  me  ample  reason  for  so 
holding,  ioasmuoh  as  it  would  be  obviously  for  the 
benefit  of  the  appellant  company  to  keep  alive 
Norton's  interest  so  that  they  might  not  be  affected 
by  any  transactions  of  Kennedy,  subsequent  to  his 
assignment  to  Norton,  and  prior  to  his  assignment 
to  Lord  Windsor. 

For  these  reasons  I  think  the  judgment  of  the  court 
below  ought  to  be  reversed,  and  that  the  order  made 
by  North,  J.,  on  the  10th  of  July,  1895,  should  be 
varied  by  stating  that  the  jMiyments  to  Kennedy  are 
not  to  be  taken  into  account  in  ascertaining  the 
amoonts  to  which  the  plaintiffii  are  entitled  in  respect 
of  Kennedy's  interest  under  the  agreement  of  the 
20th  of  June,  1888,  until  theplaintws  have  received 


an  amount  equal  to  the  sum  which  was  on  the  17th 
of  March,  1893,  due  to  Norton.  I  think  the  respon- 
dents must  pay  the  costs  in  this  House  and  in  the 
courts  below. 

Lord  Maonaghten. — I  ami  of  the  same  opinion. 
In  support  of  the  judgment  under  appeal  the  respon- 
dents relied  upon  two  grounds.  Either  of  the  two, 
if  established,  would  serve  to  defeat  the  appelluits' 
claim.  In  the  first  place  they  contended  that  Norton 
had  not  p;iven  due  notiee  of  the  equitable  assign- 
ment in  his  favour,  and  that  consequently,  as  against 
them,  Norton's  assignees  Ooidd  not  be  heard  to  say 
that  the  payment  to  Kennedy  was  an  improper  pay- 
ment. In  the  second  place  they  argued  that  the  deed 
of  the  17th  of  March,  .1893,  by  which  Norton 
assigned  Ms  interest  to  the  appellants,  destroyed  that 
interest  and  extinguished  Norton's  seourify  alto- 
gether. In  both  the  courts  below  the  first  ground 
was  rejected;  in  both'  the  second  was  held  good, 
though  Kay,  L.J.,  dissented. 

On  the  first  point  it  is  not  'neoessary  to  say  much. 
The  assignment  to  Norton  by  Kennedy  of  the  moneys 
coming  to  him  from  Walker  was  dated  the  21st  of 
September,  1888.  It  is  not  disputed  that  notice  of 
the  assignment  was  given  to  Walker  on  the  24th  of 
October  following.  What  more  ou^ht  Norton  to 
have  done?  It  was  said  that  notice  might  have 
been  given  to  the  company,  who  were  the  ultimate 
purchasers,  and  who  were  bound  to  i>ay  Walker  the 
balance  of  their  purchase-money  after  satisfying  the 
original  vendors.    But  such  a  notice  would  not  have 

Srevented  the  company  pfetying  Walker  what  was 
ue  to  him.  It  would  npt  have  made  Norton's  posi- 
tion more  secure  in  the  event  of  the  company  paying 
Walker,  nor  would  it  ha^ve .  thrown  any  liability  6a 
the  company  in  the  event  of  Walker  misapplying 
the  money.  It  might  or  might  not  have  1m  the 
company  to  hold  their  hand  for  a  time  in  order.to  give 
Norton  an  opportunity  of  intervening  by  some 
application  to  the  court  if  he  were  so  adviied.  But 
everybody  concerned  was  anxious  that  the  money 
should  come  to  Walker's  hands.  Everybody  looked 
to  Walker  as  the  paymaster.  .Then  it  was  said  that 
notice  might  have  been  given  to  Kennedy's  associates, 
the  other  two  subscribers.  I  do  not  say  that  under 
the  circumstances  that  might  not  have  been  a  prudent 
precaution.  It  might  perhaps  have  prevented  the 
particular  misapplication  of  the  fund  which  is  now 
complained  of.  I  am  not  sure  that  it  .would.  But 
Norton  was  not  bound  to  give  such  a  notioe.  By  his 
notice  to  Walker  he  did  all  that  lay  ia  .his  power  io 
perfect  his  title,  to  use  a  common  phrase.  He  did 
what  he  could  to  lay  hold  of  the  fund,  tod  to  <  onvert 
Widker  into  a  trustee  for  him  of  Kennedy's  share  to 
the  extent  of  his  interest,  therein.  Payment  to 
Kennedy  after  that  notice  was  a  payment  which 
Norton,  so  long  as  he  had  an  interest  in  the  fund, 
was  not  bound  to  recognise.  As  far  as  he  was 
concerned  it  was  no  payment  at  all.  Walker  might 
just  as  well  have  given  the  money  to  an  utter 
stranger,  or  thrown  it  into  the  sea.  The  appeUants 
have  obtained  an  assignment  of  Norton's  rights  and 
interest.  If  they  have  ^lot  j'enouneed  those  rishts 
or  destroyed  that  interest,  sorely  they  are  entitled  to 
take  up  the  position  whioh  Norton  would  have 
occupied  and  to  say  what  Norton  might  have  said. 
They  are  not  asking  the  other  subscribers  or  those 
who  derive  title  from  them  to  refund.  They  only 
say,  "You  have  received  so  much  on  aooount.  We 
have  received  nothing  as  ^et.  Before  you  receive 
anything  more,  this  ineqnah^  must  be  redressed.  To 
tlie  extent  of  our  interest  derived  from  Norton  we  are 
entitled  to  be  paid  rateably  and  oan  poMv."  That 
was   the   sgreement   between    the    lubrcribers.    I 
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oannot  see  anything  unjust  or  inequitable  in  the 
oonduot  of  the  appellants.  They  are  merely 
endeavouring  to  enforce  a  bargain  in  which  they  have 
obtained  a  substantial  interest.  If  the  appellants  are 
right  in-  their  facts,  Walker  as  well  as  Kennedy 
wronged  Norton  and  wronged  the  respondents  too. 
The  le^poa^snts  were  innocent  of  all  blame ;  so  was 
Norton;  ad  are  the  appellants.  There  is  no  reason 
that  I  one  see  for  altering  the  original  arrangement 
to  the  advantage  or  detriment  of  the  one  par^  or  of 
the  other. 

&p  much  for  the  first  point.  I  find  more  difficulty 
indealine  with  the  second,  because  I  am  not  ^uite  sure 
that  I  fmlow  the  reasoning  on  which  the  judgment 
of  the  Court  of  Appeal  is  founded.  The  judgment 
begins  by  stating  the  facts  and  circumstances  which 
led  up  to  the  deed  of  assignment  of  March,  1893. 
Among  other  things,  it  refers  to  three  instruments. 
Lord  Windsor's  title-deeds.  <*  Under  these  instru- 
ments," says  the  Master  of  Bolls,  *'  Forrest" — ^Forrest 
was  trustee  for  Lord  Windsor — *'had  a  power  of 
sale."  I  may  observe  in  passing  that  all  the  judges 
in  the  Court  of  Appeal,  following,  I  think,  a  state- 
ment by  North,  J.,  who,  however,  guards 
himself  by  saying  that  the  deed  had  not  been  pro- 
duced, take  for  granted  that  there  was  a  power  of  sale 
in  Lord  Windsor's  securities,  and  the  argument  at  the 
bar  proceeded  on  that  assumption.  I  may  also  note 
that  the  deed  of  the  1 8th  of  June,  1891,  wmch  was  one 
of  Lord  Windsor's  three  deeds,  seems  to  have  nothing 
to  do  with  the  interest  assigned  by  Lord  Windsor  or 
Forrest  to  the  appellants.  The  reference  to  it  in  the 
deed  of  the  17th  of  March,  1893,  is,  I  think,  a 
mistake* 

After  stating  the  facts  the  judgment  under  appeal 
goes  on  to  deal  with  eome  of  the  more  recent  cases 
about  the  doctrines  of  equity  as  to  the  merger  of 
securities.  Those  doctrines,  however,  appear  to  me  to 
have  little  or  no  bearing  on  the  question  at  issue. 
And  then  the  following  passage  occurs:  '*The 
speculative  character  of  Norton's  daim  against  the 
other  lenders,  the  absence  of  all  alltuion  to  the  exist- 
ence of  any  such  daim,  the  absence  of  any  assignment 
ol  his  debt,  the  ignorance  we  are  in  even  now  Of  the 
4HBOimt'diie  1)0  him  (for  it  is  admitted  that  £6,200  is 
not),  the  recital  of  the  agreement  with  Lord  Windsor, 
and  lastly,  the  unusual  clauses  which  follow  the 
habendum,  lead  us  to  the  condusion  that  it  was 
intended  to  extinguidi  Norton's  claim  and  not  to 
keep  it  alive  eaooept  in  the  event  of  the  plaintiff's 
ili^ihng  to  obtsin  a  good  title  imder  a  valid  power  of 
«ile«  In  that  event,  no  doubt,  as  Kennedy  would 
have  a  right  to  redeem,  both  Norton's  and  Lord 
Wittdsoc's-  charges  would  have  to  be  treated  as  sub- 
sisting. What  the  plaintiffs,  however,  wanted  was  to 
purchase  Kennedy's  interest  free  from  incumbrances 
under  a  power  of  »Eble.  The  recitals  show  that  the 
real  transaction  was  a  sale  by  Lord  Windsor  under 
his  power ;  but  £1,000  of  the  purchase-money  was  to 
be  paid  to  Norton  to  get  rid  of  his  claim." 

Now,  I  cannot  hdp  thinking  that  in  dealing  with 
the  complicated  facts  before  them  the  court  has  fallen 
into  an  error,  an  error  which  goes  to  the  root  of  their 
decision.  The  charge  in  favour  of  Lord  Windsor  was 
in  the  form  of  a  trust  for  realization  and  sale.  It 
contains  an  assignment  of  the  mortgaged  property 
with  a  power  of  attorney  in  favour  of  the  assignee. 
The  trust  is  to  recdve  the  moneys  receivable  by 
Kennedy  under  the  agreement  of  the  20th  of  June, 
1888,  and  to  receive  and  sdl,  or  otherwise  convert 
into  money,  all  stocks,  shares,  and  other  things 
receivable  or  recoverable  by  Kennedy  under  that 
agreement.  That,  no  doubt,  is  an  authmty  to  sdl 
for  the  purpose  of  realization  everything  received  or 
recovered  under  the  agreement  of  June,  1888,  not  at 


the  time  in  the  shape  of  money.  But  it  is  not,  as  it 
seems  to  me,  a  x>ower  for  the  mortgagee  to  seU.  the 
mortgaged  property  before  it  comas  mto  his  haads. 
Lord  Windsor  could,  of  course,  seU  his  security  in 
any  way  he  chose  for  any  consideration  he  jileased, 
great  or  small,  but  without  the  mortgagor's  con- 
currence such  a  sale  as  against  the  mortgagor  would 
only  be  a  transfer  of  the  security,  and  not,  as  it  ii 
treated  in  the  judgment,  and  as  it  was  treated  at  tlie 
bar,  a  sale  under  a  mortgagee's  power  of  saleJ  Hoi 
objection,  if  it  is  well  foundea,  seems  to  me  to 
diq[>ose  of  the  judgment  of  the  Court  of  Appesd,  or 
rather  to  convert  it  into  a  decision  in  favour  of  th« 
appellants.  But  I  must  say  I  should  have  thought 
the  judgment  erroneous  if  Lord  Windsor's  securitiM 
had  contained  a  spedal  power  of  sale.  '*  There  ii  so 
doubt,"  says  the  Master  o<  ihe  Bolls  in  Uie 
judgment  under  appeal,  ''that  thia.deed"  (thst 
is,  the  deed  of  March,  1893)  "was  intflndad  to 
transfer  to  the  plaintiffii  all  Norton's  interest  in  the 
security  of  June,  1888,  but  the  question  is  whether 
the  interest  so  transferred  was  transferred  in  orteto 
be  extinguished  so  that  the  plaintiffs  might  obtsm 
Kennedy's  interest  in  the  security  t>f' June,  188S, 
free  from  incumbrances,  or  whether.  Norton's  interest 
was  so  transferred  as  to  enable  the  plaintiffs  to  treat 
it  as  still  subsisting  so  as  to  confer  upon  them  righti 
against  third  parties  which  Lord  Windsor  and  Foncet 
could  not  confer.  The  answer  to  this  qusdioa 
depends  upon  the  intention  of  the  parties  at  the  time, 
and  that  intention  must  be  found  from  the  tercni  of 
the  deed  and  the  circumstances  under  which  it  was 
executed." 

To  that  proposition,  as  it  seems  to  me,  no  exoepiioB 
can  be  taken.  But  what  is  the  answer  which  tlis 
deed  and  the  surrounding  circumstances  suggest  ?  The 
best  answer  that  can  be  given  is,  I  think*  to  be  fouid 
in  the  judgment  of  James,  L.  J.,  in  a  well-known  cue 
(Locking  v.  Parker,  21 W.  B.  113,  L.  B.  8  Ch.  App.  30). 
One  Lysimachus  Parker  had  been  for  forty  yean  in 
possession  of  a  mortgaged  estate  without  any  acknov- 
ledgment  of  the  mortgagor's  title.  The  mortgage 
was  in  fee  and  in  the  form  of  a  trust  for  sale,  ^ter 
the  mortgagor's  death  his  devisees  brought  a  suit  for 
the  execution  of  the  trusts  contained  in  &e  mortgage 
deed.  The  defence  was  twofdd — (1)  the  transactiaB 
was  nothing  more  than  a  mortgage ;  and  (2)  the 
defendant  was  entitled  to  the  prot^tion  of  two  old 
mortgage  terms  which  had  not  been  surrendered  wkn 
the  mortgage  in  fee  was  executed.  Lord  BonuHyt 
M.B.,  rejected  both  grouuds  of  defence ;  he  hdd  tint 
there  was  a  trust  which  was  an  answer  to  the  Stat- 
ute of  Limitations,  and  also  that  the  terms  had  ceased 
to  exist  though  not  formally  surrendered.  They  wen, 
he  said,  '*  superseded  by  the  provisions  "  of  the 
mortgage  in  fee  '*  which  were  inconsistent  with  the 
subsistence  of  those  terms."  The  judgment,  hoi 
was  reversed  on  both  points  in  the  Uourt  of  A 
As  to  the  latter  point,  "It  is  quite  dear,"  said  J 
L.J.,  "that  in  tnis  deed  there  is  no  express  suf! 
of  the  terms.  They  are  not  refened  to  as  inteodsd 
to  be  surrendered,  and  the  gentlenuin  who  had  the 
terms  in  him  did  not  concur  in  conveying  sossto 
merge  them  in  the  inheritance.  It  has  been  urged, 
however,  that  there  is  an  implied  surrender  of  ^sb 
by  virtue  of  the  provisions  of  the  deed.  Now,  itii 
always  to  be  borne  in  mind  that  when  the  eooit 
implies  from  a  deed  anything  that  is  not  expnisedis 
it»  this  is  done  for  the  purpose  of  getting  rid  of  aoiae 
technicality  which  interferes  with  what  is  obriooi^ 
the  plain  intent  and  meaning  of  the  parties  to  tht 
transaction.  Of  course  if  we  could  see  from  the  deed 
itself  that  it  was  the  intention  of  the  parties  that  the 
earlier  securities  should  not  be  kept  on  foot  we  sugiit 
give  effect  to  that  intention.  To  my  mind  Lysimadiai 
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Firker  would  have  been  demented  if  he  had  sur- 
xendered  his  terms,  and  so  lost  the  benefit  of  his  old 
ncorities,  all  of  which  are  referred  to  in  this  deed 
without  any  expression  of  an  intention  to  merge.  I 
am  of  opinioD,  therefore,  that  there  was  no  surrender 
ormergmg  of  the  existing  terms,  and  that  there  was 
nothing  in  the  deed  which  deprived  tiie  mortgagee 
under  the  earlier  deed  of  his  rights  under  them.' ' 

If  in  that  case  the  court  would  have  held  Lysi- 
msshus  Parker  demented  to  have  thrown  away  the 
benefit  of  his  old  securities,  what  would  you  say  of 
the  conduct  of  the  appellants  if  they  had  deprived 
tfaemselves    of   the    advantage    and    protection   of 
Korion's  charge?  What  words  would  have  adequately 
described  suc£  foUy?      Observe   what  they  knew. 
Tbey  knew  that  the  fund  was  £12,000  originally.     So 
fsr  as  appears  there  were  only  two  charges  upon  it, 
separated    by   an    interval    of   nearly   two   years. 
Norton  was  content  to  take  £1,000  for  his  security 
Lord  Windsor  asked  no  more  for  his  though  his  debt 
was  over  £15,000.     So  that  evidentiy  somehow  or 
ether  the  fond  had  been  melting  away  and  there  was 
all  the  more  need  for  caution.      They  knew  ^at 
charges  of  this  sort  rank  according  to  priority  of 
notice.      For  the  deed  recites  the  notice  given  by 
Norton   with  the   particulars    of  its  date  and    the 
acknowledgment  of  it  by  Walker— it  is  a  separate 
recital    apparently    introduced    for   some   purpose. 
Then  the  charge  is  duly  assigned  to  the  appellants. 
There  was  no  reason  for  extingoishing  it,  there  is  no 
expression  of  any  intention  to  extinguish  it,  and  yet 
we  are  to  presume  that,  without  any   reason,   the 
appellants,    who  were  paying  £1,000  in  hard  cash, 
deliberately  and  intentionally  threw  their  purdiase 
away.  ^   I  can  understand  the  owner  of  an  estate 
preferring  to  have  it  discharged  from  an  incumbrance 
thoogh  the  ineambrance  be  his  own  property,  but  I 
cannot  understand  a  person  entitled  to  several  charges 
on  a  money  fund,  which  must  rank  in  priority  accord- 
ing  to  date  of  notice,  sweeping  away  the  earlier 
charges  and  trusting  to  the  last,  though  it  might  seem 
large  enough  to  exhaust  the  fund  and  though  there 
might  be  apparently  nothing  behind  it. 

Some  stress  was  laid  on  the  circumstance  that 
Norton's  debt  is  not  assigned.  There  mighty  I>6rhaps, 
be  something  in  that  pomt  if  the  deed  mtd  contained 
an  assignment  of  Lonl  Windsor's  debt  There  is  no 
assignment  of  either  the  one  or  the  other.  They  are 
both  treated  alike.  I  do  not  see  why  more  weight 
should  be  given  to  the  absence  of  an  assignment  in  the 
one  case  than  in  the  other.  Some  stress,  too,  was 
laid  on  the  clauses  at  the  end  of  the  deed  referring  to 
Hie  poBBible  existence  of  a  special  power  of  sale  in 
bcfth  or  in  one  of  the  charges  assigned.  Those 
dauses  nre  certainly  unusual.  I  think  they  are 
lothing^  but  a  blunder.  There  was  no  power  of  sale 
n  either  charge.  The  draftsman  of  the  deed  does 
tot  seem  to  have  thought  there  was  really.  There  is 
ID  recital  of  any  power  of  sale,  nor  do  the  assignors 
Nirport  to  assign  under  any  power,  nor  is  the  assign- 
neat  in  the  form  which  such  a  power  would  suggest. 
3ie  aad^^nment  is  only  an  assignment  of  the  estate 
ad  interest  of  the  incumbrancers.  If  the  deed  could 
perate  as  a  conveyance  under  a  power  of  sale  in 
tatton^s  charge,  the  appellants  would  not  be  bound 

0  bsring^    into  account   the  improper  payments  to 
Cennedy»  so  far  as  their  interest  derived  from  Norton 

1  concerned.    If  it  could  operate  as  a  conveyance  on 
sale  under  a  power  contained  in  Lord  Windsor's 

hargey  the  sale  could  only  take  effect  subject  to  the 
rior  charge  in  favour  of  Norton,  so  that  it  would 
B  jost  the  same  question  over  again.  I  do  not  thmk 
lat  these  clauses  have  any  bearing  on  the  question 
tissue. 
I  am  of  opinion  that  the  judgment  under  appeal 


must  be  reversed  so  far  as  it  deprives  the  appellants 
of  the  benefit  of  Norton's  charge,  and  I  thmk  that 
the  respondents  must  pay  the  costs   both  here  and 
below. 
LordMoBBis  concurred. 

Order  appealed  from  reversed  so  far  as  it  declared 

that  the  payments  to  Kennedy  of  £5,122  and  £5,000 

were  good  payments,  with  costs  here  and  below :  Cause 

remitted  to  the  Chancery  Division, 

Solicitor  for  appellants,  Howard  Rumney, 

Solicitors  for  respondents,  Dawson^  Bennett,  &  Byde. 


Qtmtt  of  9l99eal. 


I 


May  24,  25, 26; 
June  11. 


From  Chan.  Div. 
(Lindl^,  M.B.,  and  Bigby  - 
and  Collins,  L.JJ.)         ) 

In  re  Perkins. 
POYSEB  V.  Beyfus.  (a.) 

Lease — Assignment — Covenant  to  indemnify  assignor — 
Bankruptcy  of  first  assignee — Right  to  sue  executors  of 
deceased  second  assignee --Bankruptcy  Act,  1883  (46  ^ 
47  Vict.  c.  52),  ss.  20,  44,  50  (5),  56,  57,    168. 

The  lease  of  a  house  to  A.  contained  a  covenant  that 
A,  would  pay  rent  and  insure  and  perform  other  usual 
obligations.  By  deed  A.  subsequently  assigned  the  lease 
to  B.,  and  B.  subsequently  assigned  to  0.  Each  assign" 
ment  contained  covetiants  by  the  assignees  to  perform  the 
covenants  contained  in  the  original  lease,  and  to  tn- 
demnify  the  assignors.  In  June,  1895,  6'.  died.  On 
the  I2th  of  June,  1897,  B.  was  abjudicated  a  bankrupt, 
and  D.  was  appointed  his  trustee,  A.  was  called  upon 
to  pay,  and  did  pay,  the  arrears  of  rent  under  the  lectse, 
and  tendered  a  proof  against  B.U  estate  for  the  amount 
actually  paid  and  the  estimated  amount  of  his  future 
liability  under  the  lease.  A  compromise  was  then 
effected  betweert  A.  and  the  trustee  by  a  deed,  whereby  the 
trustee  sold  to  A.  tlie  full  btnefit  of  the  covenant  on  the 
part  of  C.  in  consideration  of  the  sum  of  £5,  and  of  his 
executing  a  release  whereby  A.*s  proof  against  the  estate 
of  B.  was  withdrawn,  and  all  claims  and  demands 
under  or  in  respect  of  the  covenants  by  B.  with  A,  were 
released  and  discharged.  Under  this  deed  A.  carried  in 
a  daim  against  C.*s  estate  for  payment  out  of  his  assets 
of  what  A.  liad  paid  for  rent  and  insurance  and  for 
future  indemnity  against  liability  under  the  covenants 
in  the  original  lease. 

Held,  that  the  right  of  the  trustee  in  bankruptcy  to  sue 
C.  was  property  within  the  meaning  of  section  168  of  the 
Bankruptcy  Act,  1883,  and  was  assignable  to  A.,  and 
that  the  damages  in  an  action  by  the  trustee  against  C.'s 
executors  would  not  be  confined  to  the  dividend  pavctble 
to  A.  in  respect  of  his  proof  against  B.'s  estate;  and,  (2) 
on  the  construction  of  the  release,  that,  having  regard  to 
the  terms  of  the  deed  and  the  release  of  B.'s  estate,  A. 
acquired  a  right  to  sue  C.*s  executors. 

Appeal  of  the  defendants  from  North,  J. 

By  a  lease  dated  the  5th  of  October  1891,  a  certain 
house  was  leased  to  the  plaintiff  for  a  term  still 
unexpired,  and  by  this  lease  the  plaintiff  covenanted 
to  pay  rent  and  to  insure  the  house  and  perform 
certain  o^er  obligations  usual  in  leases. 

On  the  8th  of  May,  1893,  Poyser,  the  phuntiff, 
assigned  this  lease  to  Plaistowe,  and  on  the  1st  of 
April,  1895,  Plaistowe  assigned  it  to  Perkins.    Each 

(a.)  Reported  by  W.  Shallgbosb  Goddabd,  Esq., 
Barrister-at-Law. 
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of  these  assignments  contained  a  covenant  by  the 
assignee  with  his  assignor  to  pay  the  rent  and 
perform  the  covenants  reserved  and  contained  in 
the  lease  of  the  5th  of  October,  1891,  and  also  to  keep 
him,  the  assignor,  indemnified  against  the  same. 
In  June,  1895,  Perkins  died. 

On    the    12th    of    Jane,     1897,    Plaistowe    was 
adjudicated  bankrupt,  and  Berry  was  appointed  his 
trustee..    The  plaintiff  Poyser  was  called  on  to  pay, 
and  did  pay,  the  arrears  of  rent,  which  became  due 
under  the  lease  of  the  5th  (A  October,  1891,  and  he 
tendered  a  proof  against  Plaisbowe's  estate  for  £1,353, 
the  amount  paid  by  the  plaintiff  and  the  estimated 
amount  of  his  liability  under  his  covenants  contained 
in  such  lease.    Thereupon  a  compromise  was  agreed 
to  between   the  plaintiff  and  the  trustee  in  bank- 
ruptcy, and  was  carried  out  by  a  deed  of  the  31st  of 
August,    1897,    which    gave    rise    to    the    present 
controversy.      This    deed    was   made    between    the 
trustee  of  the  one  part  and  the  plaintiff  of  the  other 
part.     It  recited   the  facts  above  stated,  and  then 
proceeded  as  follows  :  '*  Whereas  the  said  Oscar  Berry 
has,  with  the  permission  of  the  said  committee  of 
infection,    testified    by    a   resolution    passed   at  a 
meeting  of  the  said  committee  of  inspection,  held  the 
31st  day  of  Augusf,  1897,  at  8,  South wark- street, 
Borough,  in  the  county  of  Surrey,  and  by  way  of 
compromise  of  the  claim  of  the  said  E.  J.  Poyser 
against  the  estate  of  the  said  bankrupt,  agreed  to  s^ll 
and  dispose  of  to  the  said  £.  J.  Poyser  the  full 
benefit  of  the  said  covenant  on  the  part  of  the  siid 
G.  F.  Perkins  with  the  rights  and  powers  hereinafter 
assigned  in  consideration  of  the  said  E.  J.  Poyser 
paying  to  him  the  sum  of  £5,  and  executing  such 
release  as  is  hereioaf  ter  contained.    Now  this  indenture 
witnesseth  that,  in  pursuance  of  the  said  agreement 
and  in  consideration  of  the  sum  of  £5  now  paid  by 
the  said  E.  J.  Poyser  to  the  said  Oscar  Berry  (the. 
receipt  of  which  is  hereby  acknowledged)  and  of  the 
release  hereinafter  contained,  the  said  O.  Berry,  as 
trustee,  and  with  the  permission  testified  as  aforesaid 
of  the  said  committee  of  inspection,   doth    herebv 
assign    unto    the    said    E.      J.    Poyser    the    full 
benefit    of     the    covenants    by    the    said    G.    F. 
Perkini     with     the     said     F.     M.     E.     Plaistowe 
contained  ill  the  hereinafter  recited  indenture  of  the 
Ist  of  Apiil,  1895,  as  aforesaid,   with  the  right  to 
recover  nnd  receive  from  the  said  G.  F.  Perkins,  bis 
heirs,  executors,  or  administrators  estate  or  effects, 
and  to  retain  for  the  benefit  of  the  said  E.  J.  Poyser, 
his  executors,   administrators,   and  assigns  all  and 
every  suuh  damages,  costs,  or  other  sums  of  money, 
if  any,  and  to  enforce  for  the  like  benefit  all  such 
other  relief  by  way  of  indemnity  or  otherwise  as  the 
said    F.     M.     £.     Plaistowe,    [his    executors     or 
administrators,  but  for  his  bankruptcy,  or  the  said  O. 
Berry  or  other  the  trustee  for  the  time  being  in  the 
banlmiptoy  might  have  been  entitled  now,  or  at  any 
time  or  times  hereafter  to  recover  or  to  enforce  for 
the  benefit  of  the  said  F.  M.  E.  Plaistowe  or  hii 
estate   for   any  breach  or  breaches    committed    or 
hereafter  to  be  committed  of  the  said  covenants  or 
any  of  them,  or  otherwise  under  or  in  respect  of  the 
liability  of  the  said  G.  F.  Perkins  or  his  estate  by 
virtue  of  such  covenants  or  any  of  them,  if   these 
presents  and  the  rrraogement  hereby  entered  into 
had  not  been  er^cuted  or  made  and  the  right  to 
bring,  prosecute,  carry,  or  compound,  or  release  any 
action  or  proceeding  for  any  such  purpose,  and  all 
other  rights,  poweis,  privileges,  and  authorities  which 
the    said   O.    Berry,    as    such    trustee,    with    such 
permission  as  aforesaid  can  lawfully  transfer  to  the 
said  E.  J.  Poyser  in  connection  with  the  premises,  to 
hold  the  premises  unto  the  said  E.  J.  Poyser,  his 
exf  ciilors,  administrators,  and  assigns  for  his  and 


their  own  benefit  absolutely;  and  this  indeatnn 
further  witnesseth  that  in  further  pursuance  of  the 
said  agreement  and  in  consideration  of  the  assignment 
hereinbefore  contained  the  said  B.  J.  Poyser  herebj 
withdraws  the  said  proof  for  the  sum  of  £1,353  Os.  4d.. 
and  releases  and  discharges  the  estate  of  the  said 
bankrupt  and  the  said  O.  Ber^  as  saoh  trustee  as 
aforesaid  from  all  claims  and  demands  under  or  ta 
respect  of  the  covenants  by  the  said  F.  M.  E. 
PLustowe  with  the  said  E.  J.  Poyser  contained  in  the 
hereinbefore  recited  indenture  of  the  8th  of  May,  1893, 
as  aforesaid."  Under  this  deed  the  plaintiff  carrieil 
in  a  claim  against  Perkins's  estate  for  payment  out  of 
his  assets  of  what  the  plaintiff  had  paid  for  rent  and 
insurance  and  for  future  indemnity  against  liabilitj 
imder  the  covenants  contained  in  th'^  lease  of  the  5th 
of  October,  1891.  It  appeared  tkdf.  'bortly  after 
Plaistowe*s  bankruptcy  Perkins's  ex?outor8  assigned 
the  lease  to  a  person  named  Jay,  wuc.  \owever,  di^ 
not  pay  the  rent  or  perform  the  covenants  so  ss  to 
relieve  Perkins's  estate  from  liability  to  Pl&istowe,  or, 
rather,  to  his  trustee  in  bankruptcy. 

The  defendants  were  Perkins's  executors,  and  they 
admitted- assets. 

North,  J.,  made  an  order  allowing  the  olaim,  and 
held  the  estate  of  Perkins,  deceased,  to  be  liable  to 
the  plaintiff  in  a  sum  of  £215  4s.  paid  for  rent  and 
insurance,  and  to  be  liable  to  indemnify  the  plaintiff 
against  future  rent  and  insurance  and  damagss  fa; 
breaches  of  covenant  contained  in  the  lease. 

The  executors  of  Perkins  appealed. 

Eoeritty  Q.  (7. ,  and  Edivard  Ford^  for  the  appeliaata.— 
A  chose  in  action  is  assignable :  8eear  v.  Latoaoti,  28  W,  B. 
929, 15  Oh.  D.  426.  29  W.  R.45, 109, 16  Ch.  D.  121 ;  G«T 
V.  GhurchiU,  37  W.  B.  504,  40  Oh.  D.  481.  By  seCtwn 
50  (5)  of  the  Bankruptcy  Act,  1883,  chos/u  in  adionoi 
the  bankrupt  shall  be  deemed  to  have  been  assigoed 
to  the  trustee.  Here  the  right  of  indemnity  does  not 
come  within  the  definition  of  *'  property  "  in  sectioD 
168  of  the  Act.  It  is  merely  a  right  to  h6ttK  aa 
action  if  something  is  not  done.  [Linduit,  M.B., 
referred  to  Spark  v.  Heslop,  7  W.  B.  312,  1  E.  4  K 
563.]  The  plaintiff  could  have  proved  in  the  hvik- 
ruptcy  for  his  indemnity:  Hardy  v.  F*^hergiU^  37 
W.  R.  117,  13  App.  Cas.  351.  No  right  of  action  ht< 
arisen  here,  and  even  if  Poyser  hai  withdrawn  hU 
proof  without  any  release,  no  damages  oonld  han 
been  recovered  by  the  trustee  from  Perkins. 

They  referred  to  the  following  cases  :  Carr  ▼. 
HoherU,  5  B.  &  Ad.  78 ;  Hill  v.  Smith,  12  M.  &  W. 
618 ;  Aahdoivn  ▼.  Ingamells,  5  Ex.  D.  280.  2S 
W.  R.  Dig.  73 ;  and  In  re  RusseU,  Ra$seU  v.  Skod- 
bred,  29  Ch.  D.  254,  33  W.  R.  Dig.  170. 

Vernon  Smith,  (J.C,,  and  FFacc,  for  t^e  respondeat 
— ^The  trustee  in  bankruptcy  could  have  sued  Perkins 
on  his  covenant.  The  fact  that  part  of  the  oonsideca- 
tion  was  a  release  is  immaterial.  The  transa^oo,  a^ 
a  whole,  must  be  looked  at,  and  the  covenantor  is 
still  liable  on  his  covenant  notwithstanding  the  it- 
lease.  The  covenant  was  not  merely  a  covenant  b 
indemnify,  it  was  a  covenant  to  do  c^'tain  things, 
such  as  pay  rent  and  insurance.  The  ooveoaat  far 
indemnity  does  not  control  what  preceded  it :  Saieari 
V.  Amtey,  2  Bing.  519 ;  LethbriJge  v.  MyiSon,  2  B.  & 
Ad.  772  ;  Carr  v.  Roberta,  Poyser  was  to  have  what- 
ever the  trustee  could  recover  from  Perkins,  and  tba 
whole  document  must  be  read  together  on  that  nedir- 
standing.  The  clause  cannot  operate  as  an  ahsolatt 
release,  and  effect  must  be  given  to  all  its  provisioia-' 
Heritage  v.  Paine,  2  Oh.  D.  594,  24  W.  K.  Dig.  55. 
[LiNDLEY,  M.R.,  referred  to  Hodgson  ▼.  Wood,  2  E 
&  0.  649,  12  W.  R.  Dig.  44,  77,  and  Holma  t. 
Rhodes,  1  Bos.  &  P.  E.  638.] 

Fveritt,  Q.G,^  in  reply,  referred  to  /«  re  The  Emma 
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Court  of  Appeal. 


In  rb  Pbrkiks. — Head  v.  Gk)ULD. 


HlQH  COTTBT. 


Engineering  Co.,  29  W.  R.  342,  16  Ch.  D.  125;  Llwfda 
T.  Harder,  28  W.  B.  419,  29  ih.  452,  16  Ch.  D.  290 ; 
and  Cruse  ▼.  Paine.  17  W.  B.  45,  L.  B.  6  Eq.  641, 
and  on  appeal  17  W.  B.  1033,  L.  B.  4  Ch.  App.  441. 

Cur.  adv.  vult. 

Jane  11.— The  jadgment  of  the  Courfc  was 
delivered  by 

liiKDLEY,  M.B.»  who  stated  the  faots  as  above,  and 
continued:  The  appeal  raises  two  questions — ^viz., 
(1)  whether  the  rights  vested  by  the  Bankruptcy  Act 
in  Plaistowe*8  trustee  could  be  assigned  by  him  to  the 
plaintiff;  and  (2)  whether,  having  regard  to  the  terms 
of  the  deed  and  the  release  of  Phiistowe's  estate,  the 
plaintiff  acquired  any  right  to  sue  Perkins*s  executors. 
The  first  of  these  questions  turns  on  the  Bankruptcy 
Act,  1883.  The  material  sections  are  20,  44,  50  (clause 
5),  56,  57,  and  168,  which  defines  ''property.*'  It  is 
plain  from  sections  20,  44,  50  (clause  5),  and  168,  and 
from  the  decision  in  Hardy  v.  Fothergill  that  the 
plaintiff  Poyser  had  a  right  of  proof  against 
Plaistowe's  estate  not  only  for  the  sums  paid  by  the 
plaintiff  for  rent  and  fire  insurance,  but  also  in 
respect  of  P]aistowe*s  future  liability  under  his  own 
covenants  with  the  plaintiff.  It  is  also  plain  from 
sections  56  and  57  that  it  was  competent  for  the 
trnstee  in  bankruptcy  to  compromise  the  claim  made 
by  the  plaintiff,  and  to  assign  to  the  plaintiff  any 
asdgnabie  asset  vested  in  the  trustee  upon  the  terms 
that  the  plaintiff  shotdd  accept  such  asset  in 
satisfaction  of  all  demands  against  Plaistowe's 
remaining  assets.  It  is  also  plain  that  the  right  of 
the  trustees  to  sue  Perkins  upon  Perkins's  covenant 
was  an  asset — 1.«.,  was  property  within  the  meaning 
of  section  168,  and  was  assignable  to  the  plaintiff  or 
to  anyone  else  (see  section  56  and  Seear  v.  Lawson), 
and  that  the  damages  in  an  action  by  the  trustee 
against  Perkins's  executors  would  not  be  confined  to 
the  dividend  payable  to  the  plaintiff  in  respect  of  his 
proof  against  Plaistowe's  estate  (see  Cruse  v.  Faine). 
This  disposes  of  the  first  ground  of  appeal.  The 
second  turns  on  the  true  effect  of  the  release 
contained  in  the  deed  of  August,  1897.  If  this 
release  is  to  be  construed  as  a  release  b^  the  plaintiff 
of  Plaistowe  or  of  his  estate  from  all  liability  under 
his  covenants,  then  the  effect  wiU  be  to  discharge 
Perkins's  estate  from  all  liability  under  his  covenant 
to  indemnify  Plaistowe.  A  liability  to  indemnify 
against  a  liability  which  has  no  existence,  and  which 
can  never  arise,  is  a  contradiction  in  terms.  A 
distinction  was  attempted  to  be  drawn  between  the 
covenant  by  Perkins  to  pay  the  rent  and  perform  the 
covenant  to  insure  on  the  one  hand,  and  his  covenant 
to  indemnify  Plaistowe  on  the  other,  and  it  was 
contended  that  although  the  release  might  extinguish 
all  liability  on  the  covenant  to  indemnify,  it  did  not 
affect  the  covenant  to  ^y  the  rent  and  to  insure. 
Much  time  was  spent  in  <U8Cussing  these  points  and 
in  examining  such  oases  as  Saward  v.  Anstey,  Carr  v. 
Jioberts^  and  Ashdown  v.  IngamellSf  and  in  considering 
the  amount  of  damages  which  could  be  recovered  if 
the  distinction  suggested  could  be  drawn  and  had  in 
fact  to  be  made.  But  in  the  view  we  take  of  the  true 
oonstmotion  of  the  deed  of  the  31st  of  August,  1897, 
these  questions  do  not  arise.  The  release  contained 
in  the  deed,  although  couched  in  very  general  terms, 
must,  if  possible,  be  so  construed  as  not  to  defeat  the 
object  or  purpose  of  the  deed  of  which  it  forms  part. 
The  recitals  and  first  witnessing  part  show  that  the 
release  cannot  be  rationally  construed  as  extending  to 
all  Plaistowe's  estate,  including  the  asset  assigned  to 
the  plaintiff.  The  estate  releaMd  must  exdude  that 
asset.  Afain,  the  daims  and  demands  from  which 
Flaistowr  8  estate  is  released  cannot  be  rationally 


construed  as  all  claims  and  demands  in  respect  of 
Plaistowe's  covenants.  The  claims  and  demands 
released  must  be  confined  to  those  against  the 
released  assets,  and  cannot  be  rationally  held  to 
include  those  the  perservation  of  which  is  essential  to 
the  recovery  by  the  plaintiff  of  the  asset  assigned  to 
him,  and  which  asset  he  is  to  take  in  satisfaction  of 
all  demands.  In  so  construing  the  release  the  court 
is  not  departing  from  well-settled  principles 
applicable  to  the  construction  of  such  documents. 
Graneral  words  of  release  are  always  controlled  by 
recitals  and  context  which  show  that,  unless  the 
general  words  are  restricted,  the  object  and  purpose 
of  the  document  in  which  they  occur  must  necessarily 
be  frustrated,  iieneral  words  are  always  construed 
so  as  to  give  effect  to,  and  not  so  as  to  destroy,  the 
expressed  intentions  of  those  who  use  them.  Good 
illustrations  of  this  principle  will  be  found  in  Payler 
V.  Bomersham,  4  M.  &  Se).  423,  and  Lindo  v.  Lindo,  1 
Beav.  496.  In  our  opinion,  therefore,  the  appeal 
fails  on  this  ground  also.  It  is  to  be  observed  that 
North,  J.,  has  merely  given  the  plaintiff  liberty  to 
apply  in  respect  of  future  breaches  of  covenant.  He 
has  not  impounded  assets  to  meet  them,  nor 
attempted  to  estimate  damsji^es  in  respect  of  them. 
The  order  is  right  both  in  substance  and  in  form,  and 
the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors,  Bey/us  &  Beyfus  ;  E,  A  H*  London, 


UttSi^  (Soutt  oC  3lu0tta. 

^^Tj.]  ~"  May6.7.1l.24, 

Head  v,  Gould,  (a.) 

Trustees-Breach  of  irust^Liahility  of  retired  trustees 
for  breach  committed  by  new  trustees — Eight  of  trus* 
tees  to  return  of  unautliorized  investment  on  making 
good  loss. 

Retiring  trustees  cannot  be  held  liable  for  a  breach  of 
trust  by  their  successors  unless  the  <tctual  breach  com- 
mitted  is  not  merely  the  outcome  of  the  retirement  and  new 
appointment,  but  is  contemplated  by  the  retiring  trustees 
when  the  retirement  and  new  appointment  takes  place. 

A  trustee  who  makes  an  unauthorized  investment  is 
not  entitled  to  a  return  of  the  investment  on  making  good 
the  loss  to  the  trust  estate  as  against  a  cestui  que  trust 
incompetent  to  assent  to  such  investment. 

By  a  settiement  made  on  the  marriage  of  Mr.  Head 
(who  died  in  1881)  and  Mrs.  Head  property  was 
settled  on  the  wife  and  husband  for  their  lives,  with 
remainder  to  the  children.  There  were  now  surviv- 
ing three  children,  a  son  and  daughter  of  age  and  a 
son  an  infant. 

In  December,  1893,  Messrs.  Houlditch  and  Clapp, 
then  trustees  of  the  marriage  settiement,  improperly 
applied  £1,500,  part  of  the  trust  funds,  in  paying  off 
a  mortgage  debt  due  from  Mrs.  Head,  then  tenant 
for  life  of  the  settied  estate,  to  a  Mr.  Jerred.  This 
debt  was  secured  by  a  mortgage  of  Mrs.  Head's  life 
interest  and  certain  policies  of  assurance  on  her  life, 
of  which  the  trustees  took  a  transfer.  This  trans-  ' 
action  was  effected  at  the  request  of  Mrs.  Head, 
who  with  her  daughter.  Miss  Head,  by  a  deed  of 
indemnity  of  the  8th  of  December,  1893,  covenanted 
to  indemnify  the  trustees  in  respect  thereof.    Messrs. 

(a.)  Beported  by  C.  0.  Henslst,  Esq.,  Barrister- 
at-Law. 
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HlQH  GOTTBT. 


Head  v,  Gould. 


Hion  CotrsT. 


Hoolditoh  and  Olapp  were  at  this  time  alaotrasteea  of 
a  settlement  made  in  1868,  by  whioh  Mr.  Head 
settled,  inter  alia,  a  house  at  Seaton,  in  Devon,  known 
as  No.  1,  West  OUff-terraco,  on  Mrs.  Head  for  life, 
with  remainder  to  the  children  of  the  marriage. 

By  a  deed  of  the  12th  of  November,  1894,  Mrs. 
Head  appointed  a  Mr.  Gould,  a  solicitor's  clerk,  and 
Miss  Head,  who  had  recently  attained  twenty-one, 
trustees  of  the  marriage  settlement  in  place  of  Messrs. 
Houlditch  and  Glapp,  who  handed  over  to  the  new 
trustees,  inter  alia^  the  securities  they  had  taken  for 
the  advance  of  £l,dOO.  By  another  deed  of  the 
same  date  Messrs.  Houlditch  and  Olapp  appointed 
GK>uld  and  Miss  Head  trustees  of  the  settlement  of 
1868,  and  the  house  No.  1,  West  01iff*terrace,  Seaton, 
was  accordingly  conveyed  to  the  new  trustees. 

Li  189d  and  1896  the  new  trustees  surrendered  the 
policies  of  assurance  and  sold  the  house  at  Seaton 
and  dissipated  the  proceeds.  This  was  an  action 
brought  by  the  infant  child  of  the  marriage  by  his 
next  friend,  to  which  the  old  trustees,  the  new 
trustees,  and  Mrs.  Head  were  made  defendants, 
Mking  (1)  to  have  the  trusts  of  the  two  settlements 
carri^  into  effect ;  (2)  for  a  declaration  that  the  old 
trustees  were  jointly  and  severally  liable  for,  and 
might  be  decreed  to  make  good,  all  loss  occasioned 
by  their  advancing  the  £1,500;  (3)  for  a  declaration 
that  dM  the  defendants  might  be  declared  liable  for, 
and  be  decreed  to  make  good,  the  moneys  which  had 
arisen  from  the  sale  of  the  house  at  Seaton ;  and  also 
for  accounts,  the  appointment  of  new  trustees,  and 
in  the  interim  for  a  receiver.  The  principal  question 
which  arose  was  whether  the  old  trustees  could  be 
held  liable  for  the  teeach  of  trust  committed  by  the 
new  trustees  in  jselling  the  house  at  Seaton. 

It  was  alleged  for  the  plaintiff  that  Miss  Head  and 
Gk>uld  were  not  fit  persons  to  be  appointed  trustees. 
Miss  Head  was  only  just  tv^enty-one,  and  it  was  said 
was  under  the  influence  of  her  mother,  while  Gk>uld  was 
a  person  of  no  means,  and  a  letter  of  his  of  the  4th 
of  November,  1894,  to  Messrs.  Clapp  and  Houlditch 
urging  them  to  misapply  £10  odd  of  the  trust  funds 
tiien  in  their  hands  to  relieve  Mrs.  Head's  immediate 
necesuties  was  relied  on  as  showing  that  he  was  not 
a  proper  person  to  appoint.  Two  letters  of  Mr. 
Clapp's  to  Mrs.  Head  were  also  relied  on  for  the 
plaintiff  as  tending  to  show  that  a  breach  of  trust 
was  in  contemplation  on  the  retirement  of  the  old 
trustees.  The  first  letter,  in  reply  to  a  letter  of  Mrs. 
Head  suggesting  the  raising  of  money  out  of  Miss 
Hisad's  share  of  the  house  at  Seaton  when  sold,  dated 
the  12th  of  Septeojber,  1894,  was  as  follows  :  '*  Dear 
Mrs.  Head, —  .  .  .  You  must  remember  that  any 
sale  of  the  Season  houses  would  so  reduce  your  life 
interest  as  to  prevent  enough  being  forthcoming  to 
meet  the  policy  premiums,  and  to  this  we  cannot 
consent.  The  only  way  we  can  assist  you  is  by 
handing  over  the  trust  to  others,  as  we  are  most 
desirous  of  doing.  .  .  . — ^Yours,  C.  B.  M.  Olapp." 
The  other  letter,  in  reply  to  a  letter  of  Mre.  Head's 
asldne  Mr.  Olapp  to  show  how  a  change  of  trustees 
would  enable  certain  debts  to  be  paid  off,  dated  the 
14th  of  September,  1894,  was  as  follows:  *'Dear 
Mrs.  Head, — By  getting  new  trustees  to  help  you  in 
the  way  you  ask  us  to  do — advance  your  daughter 
more  money — we  decline  the  risk  and  responsibility. 
Others  may  be  induced  to  accept  it  and  to  assist  you. 
.     .    .— O.K. M.  Olapp." 

Messrs.  Houlditch  and  Olapp,  by  their  defence,  alleged 
that  Miss  Head  and  Gould  were  proper  persons  to  be 
appointed  trustees ;  that  Miss  Head  had  received  her 
third  share  of  the  settlement  funds  and  was  not 
beneficially  interested,  and  that  she  was  a  woman  of 
bunness  capacity ;  and  that  with  respect  to  Gould  it 
was  believed  by  them  from  inquiries  made  that  his 


Srofessessional  position  was  satisfactory.  Thsy 
enied  that  they  were  parties  to  any  scheme  by  which 
in  order  to  commit  a  breach  of  trust  new  ttusteei 
were  to  be  appointed.  The  defendant  Gh>uld  did  not 
appear,  and  his  defence  had  been  ordered  to  be  stnek 
out.  There  were  also  two  third-party  notioes,  one  by 
Miss  Head,  claiming  to  be  inoemnified  by  QoaM 
against  all  liability  on  the  sround  that  the  loss  (if 
any)  was  occasioned  entirely  by  his  acts  and  de&ulti, 
and  that  he  assumed  to  act  as  solicitor  to  the  tnnt 
estates  and  as  sole  trustee  thereof,  and  exerctied 
exclusive  control  thereof,  and  that  whatever  was  done 
by  Miss  Head  in  oonnection  with  the  trusts  was  at 
lus  direction  and  in  reliance  on  his  advice.  The  other 
third-party  notice  was  by  Messrs.  Houlditoh  sod 
Olapp,  who  claimed  to  be  indemnified  by  Gould  sod 
Miss  Head  in  respect  of  the  trusts  on  the  ground  that 
the  loss  (if  any)  of  the  trust  funds  occurred  sftor 
their  returement  from  the  position  of  tmstees,  sod 
were  caused  by  Gould  and  Miss  Head;  thoy  also 
claimed  to  be  indemnified  by  Mrs.  Head  and  Mia 
Head  under  the  deed  of  indemnity  of  the  8tii  of 
October,  1893,  with  respect  to  the  £1,500. 

P.  0.  Lawrence,  Q.C,  and  Afe^^/c^,  for  the  plain* 
tiff. — As  to  the  liability  of  the  old  trustees  for  the 
breach  of  trust  committed  by  the  new  trustees,  the 
authorities  are :  Wehtter  v.  Le  HunJty  8  W.  B.  534,  and 
on  appeal  9  ih,  918 ;  Palairet  v.  (hrew,  11  W.  B.  449, 
32  Bwv.  564,  668;  Clark  y.  Eoskiru,  15  W.  R.  1161. 
36  L.  J.  Oh.  689,  and  on  appeal  16  W.  B.  1159,  37 
L.  J.  Oh.  561 ;  Lewin  on  Trusts,  9  th  ed.,  p.  752. 

Warringtont  Q.C.^  and  Rowden,  for  Houlditch  and 
Olapp. — If  we  are  held  liable  for  the  loss  of  tiie 
£l,dOO  we  are  entitled  to  the  return  of  the  secoritiai 
on  which  we  advanced  it :  In  re  Salmon,  Prietl  t. 
Uppleby,  38  W.  B.  150,  42  Oh.  D.  351.  We  ara  not 
liable  for  the  breach  of  trust  committed  by  the  mv 
trustees. 

They  also  referred  to  the  authorities  above  man- 
tioned. 

G,  M,  Gover,  for  Mrs.  and  Miss  Head. — Under  tiia 
circumstances  the  court  will  not  impound  Mrs.  Head*! 
interest  imder  the  powers  given  it  by  section  45  of  the 
Trustee  Act,  1893.  Miss  Head  asks  for  relief  under 
the  Judicial  Trustee  Act.  1896,  s.  3.  She  ought  to  be 
indemnified  by  Gould :  In  re  Turner,  Barker  ▼.  /Waiey, 
45  W.  B.  495,  [1897]  1  Oh,  536. 

Cur.  adv.  wit 

May  24.— Ebkewioh,  J.— It  is  beyond  dispofee 
and  it  is  in  truth  not  disputed  that  brcAcheB  of  trart 
have  been  committed  alike  by  the  former  and  pnsort 
trustees  of  the  settlements  of  1865  and  1868,  and  tfaeie 
is  too  much  reason  to  fear  that  the  infant  plaintiff  viH 
be  disappointed  in  a  large  measure  of  the  proviflsa 
intended  to  be  made  for  him  by  those  eettleraeoti- 
The  main  question  falling  for  decision  is  to  vbs* 
extent  the  several  defendants  can  be  held  respoDsibl* 
towards  the  plaintiff  and  as  between  themselves  f^ 
the  loss  thus  occasioned.  It  matters  little  in  ^t 
order  the  pointe  necessary  to  be  determined  for  tla^ 

Siupose  are  token,  but  there  is  some  oonvenienee  m 
eaUng  first  with  the  defendants  who  atand  fiist  on 
the  record,  and  the  logical  though  not  chroiiolofficsl 
order  of  events  points  in  the  same  direotion.  When 
the  defendants  George  Dennett  Gbuld  and  Addiide 
Oaroline  Head  were  appointed  trustees  of  the  settle- 
ments in  1894,  the  trust  property  connaied  of  a  hook-, 
No.  1,  West  Oliff-terrace,  Seaton,  £1,530  aeeundbr 
policies  on  Mrs.  Head's  life  (the  premioms  bsiiQ; 
payable  out  of  her  life  income),  and  an  intefest  by 
way  of  charge  on  another  house.  No.  6,  West  CSff* 
terrace,  Seaton.  This  property  ha9  wholly  dii- 
appeared*    What  baa  happened  to  the  tided  iteei  ks« 
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Head  v.  Gould. 

HlQH  COXJKT, 

not  been  in  any  w^y  explained  and  I  must  leave  that 

to  be  ascertaineid,  .if  i£  usefully  oan  be,  by  inquiries  to 

be  directed  by  this  judgment.    The  house  No.    I, 

West  Cliff-terrace  has  been  sold,  the  policies  have 

been  surrendered,  and  the  proceeds  of  such  sale  and 

Borrender  have  been  received  by  the  trustees  and 

dissipated.     It    may   be   that   on   prosecuting  tibe 

inquiries  some'  justification  for   the  expenditure  of 

gome  part  of  these  moneys  will  be  discovered,  and  I 

do  not  intend  to  preclude  the  trustees  from  availing 

themselves  of  anjr  justification  which  the  facts  when 

ascertained  permit,  btit  f or  aught  that  yet  appears 

they  have  been  squandered  on  Mrs.  and  Miss  Mead, 

and  at  any  rate  they  are  gone  and  no  account  is 

Torthcoming.    '  Under   these    circumstances    it  is  a 

matter  ^of  course  to  make  the  trustees  G.  D.  Gk)uld 

and  A.  C.  Head  liable  as  on  breach  of  trust  for  the 

sale  and  surrender  and'  for  the  proceeds  which  they 

have  received.    They  must  also  be  removed  from  the 

tmst,  though  for  the  present  at  least  there  is  no 

possible  advantage  in  appointing  new  trustees  in  their 

place.    It  will  be  convement  here  at  once  to  deal  with 

the  claim  made  by  Miss  Head  against  her  co-trustee 

Ooold.     [His  lordship  then  considered  the  charge 

made  by  Miss  Head  in  her  third-party  notice  against 

Goold,  and  said  that  according  to  the  principles  laid 

down  in  Be  Turner,  Barker  v.  Ivimey^  and  Lockhart  v. 

BeiUy,  4  W.  R  438,  25  L.  J.  Ch.  697,  the  charge,  if 

lubstontiated,  would  entitle  her  to  be  indemnified  by 

him,  but  that    there    was  no   evidence   before   the 

court  substantiating  the  charge  and  that  her  daim 

for     relief     therefore     failed,      and     continued :] 

We  may  now  approach  the  question  of  the  liability 

of  the  former  ^ustees,  the  defendants  Houlditch  and 

CZapp.     It  obviously  divides  itself  into  two  parts 

entirely  distinct  in  point  of  law  and  connected  only 

by  some  facta  common  to  both.    Again,  it  is  beyond 

dispute  that  a  breach  of  trust  was  committed.    It 

may  be  said  that  the  application  of  £1,500,  part  of 

the  trust  property,  in  discharging  Mrs.  Head's  debt 

to  Jerred  was  of  itself  a  breach  of  trust,  but  what  is 

gomplamed  of  is  the  advance  of  that  sum  on  the 

•ecarity  of  policies  of  insurance  and  the  life  interest 

of  Mrs.  Head  in  the  trust  property.    That  this  was 

not  justified  by  tiie  terms  of  the  settlements  is  abun- 

danuy  clear,  and  unless  it  can  be  defended  on  other 

grounds  the  trustees  must  account  for  this  £1,500 

as  having  been  received  by  them  and  improperly 

applied.      Any  discharge  which  they  can  establish 

wiD  necessarily  come  out  on  taking  the  acooimts,  and 

they  will  still  have  an  opportunity  of  establishing 

fkuj  discharge  not  negatived  by  this  judgment,  but  so 

far  as  points  have  been  argued  on  facts  not  requiring 

fartber  investigation,  it  is  desirable  in  the  interest 

of  all  parties  concerned  that  I  should  dispose  of  them 

pnoe  for  all.    As  already  noticed,  the  policies  have 

been  surrendered  and  the  property  which  yielded  the 

income  intended  to  maintain  those  policies  has  been 

disposed  of,  and  it  is  urged  that  Messrs.  Houlditch  and 

Clapp  cannot  now  in  fairness  be  made  liable  for  the 

£l,dOO   Tvhen  the   security  for  that  sum  which,  on 

nakiD^^  the  sum  good  they  would  be  entitled  to  have 

Yansferred  to  themselves,  is  beyond  reach.    For  this 

"eferenoe  is  made  to  In  r^t  Salmon,  Priest  v.  Upplehy, 

md  it  is  nrged  that  the  equity  in  favour  of  trustees, 

vhicb  was  the  ground  of  my  decision,  is  not  affected 

yy  the  jad^ment  of  the  Court  of  Appeal,  depending 

m  it  did  on  the  fact  that  the  investment  in  question 

a    that    case    was     of    an    authorized    character. 

Certainly  Cotton  and  Fry,  L.JJ.,  based  their  judg- 

uents  on  this  fact  and  did  not  express  any  disagree- 

Bsnt  with  my  views  if   applied   to   unauthorized 

ecozitieSt  a&d  if  that  were  all  I  should  deem  myself 

,t  liberty  to  appl^  those  views  to  the  present  case. 

lot  can  it  be  said  that  the  equity  r«erred  to  can 


properly  be  invoked  to  relieve  a  trustee  as  against  one 
who  has  never  assented  to  the  improper  Investment 
or  done  anything  to  put  it  out  of  the  power  of  the 
trustee  to  obtain  the  benefit  of  such  investment  if  he 
makes  the  loss  good  to  the  trust  estate  ?  The  plain- 
tiff is  an  infant  and  has  been  incompetent  to  do  one 
or  the  other.  Piil  the  case  somewhat  differently. 
As  against  a  trustee  who,  on  tlie  accounts  being 
taken,  is  shown  to  have  improperly  applied  part  of 
the  trust  estate,  the  right  of  a  cestui  que  trust  is  to 
have  tliose  accounts"  set  straight — that  is,  to  compel 
the  trustee  to  pay  such'  a  sum  as  will  make  them 
balance.  Can  it  be  an  answer  to  his  demand  to  say 
that  some  other  persons  of  some  other  trustees  have 
been  parties  to  dealings  with  the  trust  estate  which 
make  it  inequitable  to  enforce  the  claim  ?  I  am  not 
deciding  any  point  between  the  former  trustees  and 
other  persons,  but  I  hold  that  as  against  the  infant 
plaintiff  they  are  bound  to  make  good  so  moon  of 
the  trust  property  as  appears  on  taking  the  accounts 
to  have  been  improperly  applied  by  them.    - 

Before  passing  on  to  the  other  charge  against 
Messrs.  Houldit(m  and  Clapp  I  may  conveniently  notice 
their  request  for  directions  that  on  taking  their 
accounts  they  be  allowed  sums  applied  for  the 
benefit  of  the  infant  plaintiff.  I  think  Mr.  Lawrence 
was  right  in  insisting  that  no  opinion  should  now  be 
expressed  on  the  qnestion  what  ought  to  be  allowed, 
bat  that  this  question  should  remain  open  on  farther 
consideration.  I  will,  however,  direct  an  inquiry 
couched  in  appropriate,  but  wide,  terms,  intended 
to  bring  out  on  the  face  of  the  certificate  what,  if 
any,  sums  have  been  from  time  to  time  applied  by 
Messrs.  Houlditch  and  Clapp,  or  either  of  them,  for  the 
benefit  of  the  plaintiff.  I  pointed'  out  during  thi 
argument  that  it  was  necessary  to  limit  the  inquiry 
to  moneys  applied  by  the  trustees  (which  would,  of 
course,  include  applications  by  their  agents)  so  as 
to  avoid  any  inference  that  money  paid  to  Mrs.  or 
Miss  Head,  though  intended  for  the  benefit  of  the 
plaintiff,  would,  without  more,  be  regarded  as  attri- 
butable to  the  plaintiff's  share  of  the  estate.  While 
on  this  subject  I  may  as  weU  mention  that  it  wUl  be 
right  to  extend  this  inquiry,  or  rather  to  make  a  like 
inquiry  re8i>ecting  applications  by  the  present 
tnistees.  This  was  not  asked  for,  and  I  do  not  know 
that  it  is  likely  to  prove  useful j  but  the  direQtion  may 
as  well  be  given. 

This  brings  me  to  the  large  and  important  ques- 
tion whether  Messrs.  Houlditch  and  Clapp  can  be  held 
responsible  for  the  breach  of  trust  committed  by  the 
present  trustees  in  selling  the  house,  surrendering  the 
policies,  and  spending,  it  matters  not  how,  the  pro- 
duce of  the  two  transactions.  To  the  parties 
concerned  the  question  is  both  large  and  important. 
As  regards  those  not  concerned  in  tiie  particular  case 
the  amount  involved  is  immaterial,  but  the  alleged 
liability  of  the  former  thistees  is  of  vast  importance, 
affecting  as  it  does  not  only  the  two  large  classes,  to 
one  or  both  of  which  most  men  belong — trustees  and 
cestui  que  trustent—hni  also  all  memb^  of  the  legal 
profession  to  which  the  positions  and  duties  of 
trustees  are  a  course  of  constant  anxiety.  The  case 
made  against  Messrs.  Houlditch  and  Clapp  may  be  thus 
fairly  stated.  You  had  exhausted  all  the  trust 
property  except  this  house  at  Seaton  and  the  policies. 
Yon  knew  that  this  remaining  property  was  barely 
sufficient  to  provide  the.  plaintiff^s  portion,  even 
assuming  that  the  policies  Vr^re  maintained,  and  yon 
f urUier  knew  that  the  inoome  derived  from  the  house 
was  not  more  than  sufficient  to  maintain  those 
policies.  You  were  urgently  pressed  to  make  farther 
advances  to  Mrs.  and  Miss  Head,  and  you  asserted 
with  perfect  truth  that  no  further  advances  could 
propeny  be  made^that  is  to  say,  oould  not  be  mads 
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at  ftll  without  a  breach  of  trust  far  more  serioas  in 
fact  and  in  consequences  than  any  that  had  yet  been 
committed.  In  order  to  relieve  yourselves  and  to 
indirectly  assist  Mrs.  and  Miss  Head  you  suggested, 
or  if  you  did  not  suggest,  assented,  to  the  appoint- 
ment of  new  trustees  who  you  knew  would  be  more 
accommodating  and  contemplated,  if  they  did  not 
actually  intend,  that  which  you  had  properly  declined 
to  do.  I  have  no  doubt  that  if  this  charge  can  be 
regarded  as  proved  against.  Messrs.  Houlditch  and 
Clapp  the  responsibility  'insisted  on  must  follow, 
and  that  they  must  be  held  liable  to  make  good  the 
loss  to  the  trust  estate  occasioned  by  the  breadi  of 
trust  which  they  did  not  themselves  commit.  This 
doctrine,  to  the  authorities  in  support  of  whidi  I  will 
presently  i:efer,  is  bas^d,  atooorcung  to  a  passage  in 
Lewin  on  Trusts,  p.  752,  on  agency,  and  the  retiring 
trustee  is  treated  as  actually  doing  what  he  does  not 
do  in  person  because  his  successor  is  treated  as  his 
agent  for  this  purpose.  This  view  is  also  taken  by 
Stuart,  Y.C.,  in  one  of  the  qases  to  which  I  have  to 
refer.  Far  be  it  from  me  to  say  that  it  is  not  a  sound 
and  satisfactory  view,  but  I  venture  to  think  a 
different  and  equally  satisfactory  explanation  of  the 
doctrine  can  be  given.  It  is  the  diriy  of  trustees  to 
protect  the  funds  entrusted  to  their  care  and  to 
oistribute  those  funds  themselves,  or  hand  them  over 
to  their  successors  intact—that  is,  properly  invested 
and  without  diminution,  according  to  the  terms  of 
the  mandate  contained  in  the  instmment  of  trust. 
This  duty  is  imposed  on  them  as  long  as  they  remain 
trustees,  and  must  be  their  guide  in  every  act  done 
by  them  as  trustees.  On  retiring  from  the  trust  and 
passing  on  the  trust  estate  to  their  successors,  and 
whether  they  appoint  those  successors  or  merely 
assign  the  property  to  the'  nominees  of  tiiose  who 
have  the  power  of  appointment,  they  are  acting  as 
trustees,  aod  it  is  equally  incumbent  on  them  in  this 
ultimate  act  of  office  to  fulfil  the  duty  imposed  on 
them  as  at  any  otiier  time.  If,  therefore,  they 
neglect  that  duty  and  part  with  the  property  without 
due  regard  to  it,  they  remun  liable  and  will  be  held 
by  the  court  responsible  for  the  consequences  trace- 
able to  that  neglect.  This  explanation  will,  I  think, 
be  found  consistent  with  all  judicial  utterances  on 
the  subject,  and,  haply  aid  to  make  them  consistent 
with  themselves. 

It  is  strange  that  sOrlitUe  authority  should  be 
forthcoming  on  a  point  of  such  importance,  especiaUy 
as  no  one  presumes  to  cast  doubt  on  the  doctrine 
which  may  be  regarded  as  an  integral  part  of  legal 
lore.    In  former  days  when  students  learned  law  and 

1>ractice  not  only  by  reading  b3oks  and  attending 
ectures  (means,  of  course,  which  cannot  safely  m 
neglected),  but  at  least  equally  as  much  from  the 
precept  and  example  of  a  master  and  an  animated 
discussion  in  the  pnpil-room,  doctrines  such  as  this 
not  calling  for  fraquent  practical  application  were 
passed  from  one  ^^eneration  to  another  and  became 
engraved  in  the  minds  of  practitioners  without  being 
formulated  in  reported  cases  unless  a  precise  question 
was  raised  between  litigants  in  a  concrete  form.  This 
possibly  explains  why  for  a  doctrine  in  substance 
undisputed  there  is  so  little  authority  to  be  found. 
It  is  right  that  I  should  say  a  word  on  the  few  cases 
cited  which  are  admitted  to  be  all  that  can  be 
discovered  in  the  books. 

The  case  of  Webster  v.  Le  Hunt  is  of  material  use 
only  by  reason  of  a  general  statement  of  law  by  the 
Lord  CJhancellor  (Lord  Westbury).  The  judgment  of 
Slindersley,  Y.C.,  may  be  regarded  as  valuable  in 
applying  the  law  to  the  particular  facts  before  him, 
but  it  is  to  be  observed  that  his  judgment  proceeded 
on  the  basis  of  an  affidavit  which  had  not  been  t 
answered,  and  bearing  in  mind  that  this  affidavit  was  | 


entirely  disbelieved  by  the  Lord  Chancellor,  who 
reversed  the  decision  of  the  court  below,  it  would 
be  dangerous  to  quote  the  judgment  as  illastntiDg 
any  principle.  One  must,  however,  note  the  lan- 
guage of  the  Lord  Ohancellor  which  is  expiened  bj 
him  to  be  in  agreement  with  the  judge  whom  he  vu 
overruling.  This  is  the  pissage  in  the  report: 
"  Trustees  denuding  themselves  of  trust  funds  if  thef 
did  so  under  circumstances  that  warranted  aaj 
reasonable  belief  of  the  insecurity  of  the  trust  f aadi 
in  the  hands  of  those  to  whom  they  committed  iiim 
should  not  be  considered  in  this  court  as  hsmg 
validly  discharged  themselves  of  the  custody  of  the 
trust  funds  or  released  themselves  from  responsibility. 
About  the  principle  of  the  court  there  would  be  no 
doubt."  The  next  case  in  order  of  date  is  PalaM  t. 
Carew,  which  would  not  at  all  be  relevant  to  tbe 
matter  in  hand  but  for  the  observations  of  Lsrd 
RomUly.  Having  noticed  that  the  defeodiot 
declined  to  accede  to  a  certain  request  on  the 
ground  that  if  a  trustee  surrendered  up  a  trust  to  a 
person  who  committed  a  breach  of  trust  he  might  be 
made  liable  for  the  consequences  arising  from  the 
misconduct  of  the  new  trustee,  he  adds :  "  That  bo 
doubt  is  correct  to  this  extent :  If  a  trustee  is  called 
upon  to  commit  a  breach  of  trust  and  refuses  aod  hii 
cestui  que  trust  say,  '  There  is  A.  B.  who  will ;  will  job 
resign  and  surrender  your  trust  to  him  P '  and  the 
old  trustee  accede  to  that  proposal  and  tranafan  the 
property  to  the  new  trustee  for  the  purpose  of  enabHag 
him  to  commit  a  breach  of  trust,  in  that  case  the  oU 
trustee  would  probably  be  visited  very  aeverely  by  the 
court" 

The  only  remaining  case  is  Clark  v.  Hoskuu, 
reported  before  Stuart,  Y.C,  and  before  the  Loidi 
Justices.  This  is  a  more  useful  case  with  reference  Id 
the  one  in  hand  because,  as  will  be  seen,  there  are 
passages  in  the  judgments  more  nearly  approadiiag 
to  it,  but  it  is  to  be  observed  that  what  was  then 
charged  against  the  trustees  both  past  and  pceseat 
was  deliberate  fraud  in  the  suppression  of  a  does- 
ment,  and  this  goes  to  the  foundation  of  the  ded- 
sion  of  the  Yice-ChanceUor,  and  renders  a  detaiki 
examioation  of  the  facts  unnecessary  here.  Tha  Vioe- 
Chancellor  there  laid  down  the  law  as  foUowi: 
**  Where  a  trustee  entrusted  with  property  for  1^ 
benefit  of  others  resigns  the  trusteeship  after  he  has 
been  requested  to  deal  improperly  with  the  property, 
and  after  he  has  refused  to  comply  with  that  reqoaaft 
because  he  knew  that  to  have  acceded  to  it  woald 
have  been  to  commit  a  breach  of  trust,  he  is  placed  ia 
a  position  of  the  gravest  peril,"  and  he  gires  as  the 
reason  for  this  that  already  mentioned  to  be  stated 
in  Lewin  on  Trusts.  The  Vice-Chancellor  deddcd 
against  the  former  trustees  but  the  Lords  JnsticeB 
reversed  him,  and  it  is  their  statement,  or,  rather,  tfaa 
statement  of  Lord  Hatherley  (then  Wood,  LJ.)*  ^^^ 
delivered  the  judgment  of  the  court,  of  the  reaaena 
for  their  conclusions  which  has  a  direct  applioatioii  te 
the  present  case.  He  notices  the  charge  and  says  that 
the  former  trustees  were  charged  wiUi  oomplici^  m 
the  scheme,  and  the  advice  that  tmetees  abcMli 
be  found  who  would  hand  over  the  deeds  to  tte 
defendant  Hester  Brown  in  order  to  enable  her  to 
perpetrate  the  fraud  by  auppressing  the  eettleaainft 
and  obtaining  money  on  the  property  as  if  onafiactad 
by  the  settlement.  He  says  that  was  entirely  denied 
by  the  former  trustees  and  then  proceeds  to  inqaaia 
whether  the  denial  is  well  founded.  I  oondade  txom 
the  language  of  the  Lord  Justice  that  he  did  naft 
consider  the  former  trustees  to  have  acted  wiaelir  or 

grudently,  but  he  takes  special  care  to  point  oat 
e  is  deeding  with  questions  of  a  different  diar^ 
He  speaks  of  them  as  acting  unadvisedly  xa  ret 
from  the  trust'  and  lettmg  some  other  more  ao 
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modating  tnuttees  raise  the  money  which  was  required 
in  their  place,  bat  he  adds  that  this  had  no  similarity 
U)  the  fraud  which  had  been  perpetrated.    The  little 
which  I  have  said  about  the  case  will  make  intel- 
ligible the  passage  which  follows  these  obseryations 
oonta'ning  the  gist  of  the  decision  :     **  These  new 
trnstees  so  appointed  might  do  tiiat  which  was  very 
improper,  ana  raise  for  her  purposes  moneys  which 
they  were  not  entitled  to  raise  and  give  receipts  to 
the  intended  mortgagees,  but  at  the  same  time  these 
trustees  were  not  asked  to  assist  in  committing  this 
fraud  and  I  conceive  it  would  go  far  beyond  anything 
which  has  ever  been   done  in  this  court  to  fix  these 
gentlemen  with  the  consequences  when  it  was  not  in 
their  contemplation  that  such  a  fraud  was  to  be 
perpetrated ;  but  it  was  in  their  contemplation  simply 
that  a  sum  was  to  be  raised  as  against  cestui  que 
triuterti  which  it  would  be  improper  for  the  trustees 
ID  the  execution  of   their  duly  to  raise."      These 
bfiDg    the    authorities    to    guide    me    it   will    be 
•s   well   fiT»t   to   inquire    whether   Messrs.    Houl- 
ditch  and  Clapp  can  be  brought  within  Lord  West- 
bnry's     rule.       Did    they    denude    themselves    of 
the  trust    funds  under  circumstances    which    war- 
rsDted    any   reasonable    belief    of    the    insecurity 
of  the  trust  funds  in  the  hands  of  those  to  whom 
they  committed  them  ?    Messrs.  Houlditch  and  Clapp 
were  anxious  to  be  relieved  of.  the  trust.    That  can 
•nrprise  no  one  who  has  studied  even  slightly  the 
facts  of  this  case  and  no  possible  objection  could  be 
taken  to  their  retirement  if  it  was  properly  efiEected. 
I  do  not  see  what  they  could  do  towards  that  end  but 
appoint  or  concur  in  the  appointment  of  new  trustees 
in  their  place.    There  was  nothing  on  which  they 
oould  properly  apply  to  the  court,  and  at  that  time 
the  appointment  of  a  judicial  trustee  was  unknown. 
There  was,  of  course,  great  difficulty  in  finding  new 
trustees,  and  this  is  a  cogent  factor  in  the  solution  of 
the  question  whether  the  appointment  of  G.  D.  Goiild 
and  Miss  Head  was  justifiable.    They  ought  to  have 
avoided  the  appointment  of  Miss  Head  if  possible, 
not  merely  because  she  was  a  beneficiary  but  because 
she  was  known  to  be  under  the  influence  of  her 
mother,  and  mainly  perhaps,  and  to  some  extent 
certainly  by  reason  of  that  influence  she  had  taken  ah 
active  part  in  the  importunities  which  had  already  led 
to  a  breach  of  trust,  and  in  that  breach  of  trust  itself. 
But  was  it  possible  P    They  succeeded  in  finding,  or 
rather  Mrs.  Head   found  a  gentleman  who  was  a 
solicitOT  ready  to  undertake  the  trust  out  of  kindness 
to  the  family,  to  which  he  seems  to  have  owed  a  debt  of 
gratitude,  and  although  their  inquiries  respecting  him 
were  perhaps  somewhat  slight  having  regard  to  the 
serious  position  of  the  trust  I  cannot  say  that  they 
were  not  reasonably  justified  in  approving  him.     It  is 
urged    that  they   oould   not   completely  discharge 
themselTes     without     appointing    two     competent 
tmsteee.     That  may  be  admitted  but  I  cannot  hold 
Miss  Head  to  be  an  incompetent  trustee  when  linked 
with  another  wiiose  professional  position  was  of  itself  a 
Kcurity    that  the  trust    funds    would   be  properly 
idminiBtered.    I  cannot  blame  Messrs.  Houlditch  and 
[)lapp  for  the  appointment  which  they  made  nor  do  I 
think    that  they    had    any    reasonable   ground  for 
lelievinc^  that  the  trust  would  be  otherwise  than 
lecore  In  the  hands  of  their  successors.   One  suspicious 
!act  however  deserves  special  notice.    There  was  in 
he  hands  of  Messrs.   Houlditch  and  Clapp  a  small 
lalanoe  of  £10  63.  7d.   which  ought  to  have  been 
Dvested  or  applied  in  payment  of  costs  or  in  some 
ither  manner  conformable  to  the  truRts  of  the  settle- 
senta.     At  the  request  of  G.  D.  Gould  they  used 
tus  sum  to  meet  the  urgent  necessities  of  Mrs.  Head. 
Siat  of  oourse  was  wrong  and  the  sum  must  be  charged 
t  them  in  takingthe trust  accounts.  But  it  wo^d,. 


I  think,  be  giving  this  fact  far  too  great  weight  if  it 
induced  me  to  say  that  from  Mr.  Gould*s  request 
made  under  such  circumstances  as  I  have  mentioned 
the  trustees  ought  to  have  concluded  that  he  was 
likely  to  apply  or  contemplated  applying  the  rest  of 
the  trust  property  in  like  manner.  As  regards  the 
rule  laid  down  by  the  Master  of  the  Bolls  in  Palairet 
V.  Carew,  and  supported,  I  think,  in  both  judgments 
in  Clark  v.  Hoskina,  the  case  is  still  clearer  in  favour  of 
Messrs.  Houlditch  and  Clapp.  What  their  successors 
did  was  to  convert  the  whole  remaining  trust  pro- 
perty and  improperly  to  (>pend  it.  Messrs.  Houlditch 
and  Clapp  knew  that  G.  D.  Gould  was  reflecting  on 
some  possible  mode  of  assisting  Mrs.  Head,  and  he 
had  told  them  that  he  was  turning  his  attention  to 
some  means  of  doing  this  (see  his  letter  of  the  2nd  of 
November,  1894).  But  apparently  he  was  as  con- 
scious as  Messrs.  Houlditch  and  Clapp  themselves  of 
the  difficulty  of  doing  this,  and  he  certainly  never 
hinted  at  doing  it  in  the  manner  ultimately  adopted. 
On  reflective  study  of  the  evidence  and  correspon- 
dence, and  notwithstanding  suspicious  criticism  of 
some  unhappy  expressions  in  Mr.  Clapp*s  letters, 
I  do  not  believe  that  Messrs.  Houlditch  and  Clapp 
contemplated  any  breach  of  trust  at  all,  and  I  am 
convinced  that  they  never  contemplated  that  actually 
committed.  With  the  judgment  of  the  Court  of 
Appeal  in  Clark  v.  Boakins  before  us,  it  is  easy  to 
understand  the  Master  of  the  Bolls  as  meaning  what 
he  probably  intended  to  express,  that  in  order  to 
make  a  retiring  trustee  liable  for  a  breach  of  trust 
committed  by  his  successor  you  must,  show,  and  show 
clearly,  that  the  very  breach  of  trust  which  was  in 
fact  committed  was  not  merely  the  outcome  of  the 
retirement  and  new  appointment  but  was  contem- 
plated by  the  former  trustees  when  such  retirement 
and  appointment  took  place.  That  is  clearhr  the 
doctrine  of  Clark  v.  Hoakins,  It  will  not  suffice  to 
prove  that  the  former  trustees  rendered  easy  or  even 
intended  a  breach  .of  trust  if  it  was  not  in  fact  com- 
mitted. They  must  be  proved  to  be  guilty  a!b 
accessories  before  the  fact  of  the  impropriety  actually 
perpetrated.  There  are  two  third-partv  notices,  one 
of  which.  Miss  Head's,  has  been  auready  disposed  of, 
and  on  that  there  will  be  no  order.  The  other  is  that 
of  Messrs.  Houlditch  and  Clapp.  So  far  as  it  relates 
to  the  alleged  responsibility  for  the  acts  of  their 
successors  it  falls  to  the  ground,  but  it  relates  also 
to  their  own  breach  of  trust  concerning  the  £1,500, 
against  which  they  claim  to  be  indemnified 
by  Mrs.  and  Miss  Head  under  the  deed  of 
the  8th  of  Deicember,  1893.  To  this  they  are 
clearly  entitled,  and  if  there  should  eventually  be 
anything  coming  to  either  Mrs.  or  Miss  Head  out  of 
the  trust  property  it  must  be  impotinded  to  answer 
this  indemnity,  which,  of  course,  will  cover  costs.  It 
would  be  useless  now  to  give  detailed  directions  on 
this  subject,  but  a  declaration  of  right  should  be 
inserted  in  the  judgment.  Costs  must  now  be  dealt 
with.  It  is  plain  ^at  but  for  the  breach  of  trust  of 
the  present  trustees  G.  D.  Gould  and  Miss  Head,  this 
action  would  never  have  been  commenced,  and  they 
must  be  ordered  to  pay  the  plaintifPs  costs  up  to  and 
including  trial.  There  will  be  no  order  now  respect- 
ing the  costs  of  the  former  trustees  Houlditch  and 
dapp,  which  must  wait  for  further  consideration. 
Whether  I  shall  be  able  to  allow  them  anv  costs  out 
of  any  fund  recovered  is  questionable,  and  it  may  be 
my  duty  to  order  them  to  pay  some  costs.  But, 
while  intending  to  preserve  an  open  mind,  I  desire  to 
approach  this  question,  when  ripe  for  decision,  kindly. 
These  gentlemen  committed  a  breach  of  trust,  and  in 
the  eye  of  the  law  they  cannot  be  said  to  have  acted 
reasonably ;  but  they  yielded  to  the  importunity  of 
two  ladies  backed  by  an  appeal  for  assistance  from  the 
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High  Coubt. 


BoiLBATT  V.  Heath. 


High  Goun. 


ion  of  the  one  and  the  brother  of  the  other  and  repre- 
sentations that  the  required  advances  were  needed  not 
so  muoh  to  aid  a  struggle  as  to  ensure  comfort  and  a 
good  position.  And  now  they  are  attached  in  the 
name  of  the  infant  plaintiff,  whose  interests  must,  of 
course,  be  protected  even  as  against  these  trustees, 
but  really  I  have  no  doubt  at  the  instigation  of  those 
whom  they  honestly  though  unwisely  endeavoured  to 
assist.  Their  liability  ought  not  to  be  pushed  beyond 
the  limit  which  the  law  imperatively  demands.  On 
the  subject  of  costs  there  is  no  more  to  be  said  on  the 
present  occasion.  It  had  occurred  to  me  to  frame 
minutes  of  judgment,  but  having  dealt  with  every 
point  requiring  to  be  noticed  I  may  safely  and  pro- 
perly leave  the  formal  details  in  other  hands,  though, 
of  course,  I  am  ready  to  assist  for  that  purpose  or 
hear  any  suggestion  or  discussion.  It  is  reasonably 
clear  from  the  materials  before  me  that  the  utmost 
practical  result  of  the  litigation  will  be  to  secure  the 
plaintiff's  share  under  the  settlements,  the  other 
beneficiaries  having  apparently  been  paid  in  full. 
Nevertheless  the  judgment  must  in  form  be  for  the 
execution  of  the  trusts  of  the  settlements  generally 
and  for  the  ascertainment  of  proper  enquiries  and 
accounts  of  all  the  parties  interested  and  their 
respective  interests,  and  although  I  have  found  it 
convenient  to  speak  of  the  settlements  as  if  there 
were  only  one,  the  distinction  between  the  two  of 
1865  and  1868  must  be  mentioned,  and  the  ju  dgment 
must  proceed  on  that  footing. 

Solicitors,  DangtrJUld,   Blyih,  <fe   Hodgson;  Gihh», 
White,  <fe  Strong, 


%;«??:  I  May  18.  19.  23. 

BOILSAU  V.  HkaTH.  (a.) 

Landlord  and  tenant — Part  of  the  freehold— Chattels 
thrown  in  heaps  upon  the  land — Intention — Mines  and 
minerals — "  Tap-cinder  ** — Artificial  product. 

Mounds  of  **  tap'cinder"  the  refuse  arising  from  the 
puddling  of  pig-iron,  throum  upon  land  held  on  a 
tenancy  by  the  tenant,  with  the  intention  of  its  once 
more  forming  part  of  the  earth  out  of  which  it  was  pro- 
duced,  become  part  of  the  land  and  belong  to  the  owner 
of  the  freehold. 

In  a  lease  of  mines  of  coal  and  ironetone  and  **uU 
mines,  seams,  veins^  and  beds  as  wdl  opened  as  im- 
opened,  of  all  other  minerals  and  day  lying  within  and 
under  the  lands  from  the  surface  down  to**  a  certain 
mine  named,  these  words  do  not  include  such  mounds  of 
tap'cinder  as  above  mentioned. 

Action. 

This  action  was  brought  by  Sir  F.  G.  Manningham 
Boileau  and  others,  the  trustees  of  the  Norwich 
Union  Fund  of  the  Norwich  Union  life  Insurance 
Society,  and  that  society  affainst  Messrs.  B.  Heath, 
J.  Heath,  and  A.  H.  Heath,  the  lessees  of  Clough 
Hall  Ironworks  and  Collieries,  in  the  countv  of 
Stafford,  for  an  injunction  to  restrain  the  defendants 
from  dealing  with  certain  heaps  or  mounds  of  mineral 
refuse  lying  on  the  surface  ox  the  land  leased  by  the 
defendants  as  aforesaid.  The  defendants  claimed  the 
mounds  either  as  chattels  which  they  had  bought 
from  the  plaintiffs  or  as  part  of  the  mines  which  they 
were  entitled  to  work  under  their  lease.  The  plain- 
ti£b  were  the  owners  of  the  Olough  Hall  property, 
and  in  June,  1888,  they  leased  it  to  the  Kidsgrove 
Steel,  Iron,  and  Coal  Co.  (Lioiited).     This  company 

(a.)  Bepoited  by  NSvillb  Txbbtttt,  Esq.,  Bar- 
rister-at*Law. 


got  into  difficulties  and  was  wound  up.  On  the  16tk 
of  December,  1892,  there  being  then  rent  in  amir, 
the  plaintiffs  obtained  an  order  of  the  court  for  re- 
entry, and  took  possession  on  that  date,  and  sothsold 
lease  to  the  couipany  terminated.  The  mounds  cum 
into  existence  during  the  tenancy  of  the  Kid^rove 
Co.,  and  were  produced  in  the  oourse  of  the 
ordinary  working  of  the  ironstone  of  the  mine.  Tbe 
ironstone  was  worked  as  follows :  It  was  first  nund 
from  the  earth  and  then  calcined  by  being  pisoed  is 
heaps  and  fired  by  means  of  a  mixture  of  slaok,  tlni 
causing  a  considerable  reductum  in  tike  weight.  It 
was  after  this  process  that  the  weight  was  taken  for 
the  purpose  of  ascertaining  the  amount  of  the  rojiltj 
payable  to  the  landlords.  The  calcined  ore  wn  thn 
liquefied  in  a  blast  furnace  by  means  of  C3al  and 
limestone,  the  metallic  fluid  sinking  to  the  botfam 
and  the  dnders  and  refuse,  whibh  floated  on  the  top^ 
being  drawn  off  and  cast  on  spoil  heaps  as  being  of 
no  value.  These  were  not  the  heaps  in  qnestioiL 
The  fluid  was  drawn  off  into  moulds  and  formed  pig- 
iron.  The  pigs  were  then  put  into  puddling  f  amsoa, 
and  during  the  process  of  puddling  large  qoantitaflf 
of  "  tap-cinder ''  were  produced,  which  were  dnwi 
off  from  the  furnaces  in  small  wagons  and  thrown 
into  heaps  on  the  ground,  and  in  course  of  time  nadi 
up  the  mounds  now  in  dispute.  This  tap-cinder,  of 
which  there  was  said  to  be  about  100,000  tons  on  thi 
works,  consisted  chiefly  of  protoxide  of  iron  and  sQioa 
When  the  plaintiffs  re-entered  the  mounds  were  os 
the  groimd,  and  apparently  no  claim  to  them  vm 
made  by  the  outgoing  company.  The  jduntifs 
having  re-entered,  kept  the  mines  going  on  their  cm 
account  for  a  few  weeks,  and  on  the  11th  of  Febrairy, 
1893,  entered  into  an  aneement  for  a  lease  of  the 
premises  to  the  defeiulants.  By  this  asreeoient 
it  was  provided  that  a  lease  should  foruwifii  be 
p;ranted  to  the  defendants  "  of  the  mines  of  cosl  sad 
ironstone,  and  all  other  minerals  and  day  and  Isodi 
usually  known  as  the  Clough  Hall  Ironworks  sad 
Collieries  for  a  term  of  42  years  "  at  a  miiuinttai  Rid 
of  £2,000  a  year,  that  the  royalties  should  be  the  wsm 
OS  those  payable  under  the  Kidsgrove  lease,  with  tin 
addition  of  Id.  per  ton  for  slack,  and  that  the  lesN 
*' should  include  all  mines  comprised  in  the 
said  lease  of  the  22nd  of  June,  1888,  from  tibi 
surface  down  to"  (what  was  called)  '*the  aim 
mine."  It  was,  however,  expressly  provided  thsi 
the  defendants  should  not  be  bound  to  work  te 
ironworks,  it  being  expressed  to  be  their  intentk» 
to  remove  and  dispose  of  "  the  plant  and  machineiy 
connected  therewith."  By  an  agreement  of  even 
date  the  plaintiffs  sold  to  the  defendants  "  the  pM 
and  machinery"  then  on  the  premises  for  £25,(KMl 
The  money  was  duly  x>aid,  and  the  defendasto 
entered  into  possession  on  the  1st  of  Febcnsnt 
1893.  They  had  since  worked  the  mines,  but  o4f 
for  coal,  and  therefore  they  had  not  addled  to  m 
mounds  of  tap-cinder.  The  lease,  which  was  iflt* 
executed  untU  the  28th  of  August,  1897,  after  thi 
dose  of  the  pleadings,  contained  the  demise  lei 
out  in  the  judgment.  Soon  after  the  defendants  kl 
entered  into  possession  the  plainti£5i  put  forward  i 
claim  for  nearly  £3,000  for  tools,  stores,  and  ote 
similar  chattels  on  the  premises  when  the  dufeuilsstp 
entered,  and  which,  it  was  contended,  did  not  pMf 
under  the  sale  of  '*  plant  and  machinery/'  and  en** 
claims  were  made  oy  the  defendants.  The  dsiM 
formed  the  subject  of  a  settlement,  made  in  Febraai|b 
189d,  the  terms  of  which  were  reduced  into  writivft ' 
and  provided,  inter  alia,  that  the  defendants  ohuaB 
pay  the  phuntiffs  £1,000  in  full  and  final  settkM^! 
of  all  their  claims  to  *<  stores  and  all  other  eflMf 
upon  the  premises."  The  tap-cinder  had  fonssdf 
^been  wortolsss»  and  his  lordship  held  that  it  M 
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been  so  as  long  as  the  Kidsgrove  Go.  oocupied 
the  property.  £  conseqaenoe,  howerer,  of  certain 
nieDtifio  duooreries  made  since  the  date  when  the 
defendants  entered  into  possession  of  the  mines  this 
leteee  had  become  yaloable  and  sileable.  Gonse- 
qnentlT  the  defandants  began  to  sell  and  remove  the 
ixmnaa,  and  had  ahaady  sold  about  20»000  tons  of 
ts{hoinder  at  from  4s.  to  68.  per  ton,  and  tb^ 
dsimed  to  be  entitled  to  the  whole  moands  as  their 
own  property. 

On  the  ouier  hand  the  plaintiffs  appear  to  have 
thoaf(ht  that  they  were  entitled  to  a  royalty  from 
the  &fendants  on  the  assumption  that  we  mounds 
fomsd  part  of  the  leased  mines.  Subsequently, 
hmwer^  they  thought  that  the  defendants  were  not 
entitled  to  work  those  mounds  at  all,  and  they  asked 
in  tiie  action  for  a  declaration  that  they  were  entitled 
to^  them  and  not  the  defendants,  and  for  an 
iDiit&ction  to  restrain  the  defendants  removing  or 
le&iDg  the  said  tap-cinder  or  any  part  thereof. 

Warminffton,  O.C,  H.  Terrell^  Q.C.^  and  Younger^ 
imib»  plaintifBi. — ^The  mounds  of  tap-cinder  form 
nut  of  the  freehold,  being  deposited  there  with  the 
■tention  of  being  permanently  left  there :  Eltues 
T,  Brigg  Ga$  Co.,  35  W.  B.  192,  33  Ch.  D.  562. 
Ihey  became  part  of  the  soil  by  their  own  weight 
just  as  a  load  of  gravel  or  manure  becomes  so.  Even 
if  th^  were  chattels  they  would  belong  to  us  as 
bsmgieft  on  our  land,  and  not  to  tiie  defendMits, 
who  are  merely  lessees.  They  are  not  "other 
Biioerals"  mentioned  in  the  lease,  being  artificial 
pioduots :  Olasgow  {Provost  of)  ▼.  Farie,  37  W.  B. 
S27,  13  App.  Oas.  657 ;  Soottir.  Midland  Railway  Co., 
13  Times  L.  B,  398. 

CoKfia-Hardy,  Q.C.,  R.  Bray,  Q.C.,  and  P.  Sf. 
Udkea,  for  the  defendants.— The  heaps  were  chattels 
htown  on  the  ground,  and  if  they  were  not  '*  plant 
nd  machinery"  under  the  agreement  of  February, 
893,  they  were  "  stores  and  effects  '*  und^  that  of 
^ebroary,  1895.  In  any  event  they  came  under.the 
^Bse  which  included  **all  mines  from  the  surface. 
awn  to  the  silver  mine"  and  '*all  minerals"  on 
16  land. 

Cur.  adv.  vuU, 

ICay  23.— BiGHAlc,  J.— [After  holding  that  the 
eape  in  question  were  not  included  in  the  term 
Storeg  and  other  effects  " :]  The  conclusion  I  have 
xme  to  is  that  these  moands  are  not  diattels  at  all. 
o  doubt  when  the  material  was  first  formed  it  would 
kva  been  competent  for  the  Kidsgrove  Co.  to 
nra  treated  it  as  their  own,  and  to  have  sold  it  if 
erf  oould  for  their  own  benefit.  Bat  they  could  not 
It  It,  and  did  not  want  it,  and  when  they  piled  it 
i  the  earth  their  intention  was  that  it  should  once 
nro  form  part  of  the  earth  out  of  which  it  was  pro- 
ioed,  and  should  no  longer  be  of  the  nature  of  a 
attel.  These  mounds  are  not  chattels,  and  even  if 
qr  are,  the  property  in  them  never,  in  my  opinion, 
seed  to  the  defendants.  The  defendants  began  to 
irik  them  in  March,  1894.  When  the  plaintiffii  first 
srd  of  this  they  apparently  thought  that  the  de- 
idanta  ought  to  pa^  a  royalty  on  them  as  forming 
Et  €xf  tba  leaaed  mines.  If,  however,  the  defen- 
mIs  are  entitled  to  work  the  mounds  as  part  of  the 
■bed  premises,  I  am  of  opinion  that  they  may  do 
without  paying  any  royalty.  The  royalties  are 
ftSbha  only  in  respect  of  '*  calcined  ironstone,  coal 
dc,  and  cannel,"  and  tap-dnder  is,  in  my  opinion, 
le  of  theee.  But  are  the  defendants  entitled  under 
kt  lease  to  work  the  mounds  at  all  F  3Cr.  Gozens- 
kdjr  aaja  they  are.  His  contention  is  that  if  the 
■nde  aOte  not  chattels,  but  form  part  of  the  soil, 
f  paae  to  the  defendants  under  the  lease,  and  may 


be  removed  by  them  for  their  own  profit.  I  do  not 
think  this  contention  is  sound.  What  ia  leased  is, 
first,  the  coal,  then  the  ironstone,  then  "  all  mines, 
seams,  veins,  and  beds,  as  well  opened  as  imopened, 
of  all  other  minerals  and  day  lying  and  being  within 
and  under  the  lands  from  the  surface  down  to  and 
including  the  silver  mine."  In  my  opinion  this 
description  applies  only  to  what  may  be  called 
natural  formations  in  and  on  the  land,  not  to  artifioial 
formations  suoh  as  these  mounds.  These  mounds  are 
not  iron  or  ironstone,  nor  are  they  ooaW  slack,  mines, 
seams,  veins,  or  beds,  either  opened  or  unopened, 
or  any  other  minerals  within  the  meaning  of  the 
lease.  For  these  reasons  I  give  judgment  for  the 
plaintiffs,  with  costs. 

Judgment  for  the  plaintiffe, 

Sdlidtors  for  plaintiff)!,  Hartcup,  DjtvU,  A  Cohbold, 
for  TT.  T.  Hartcup,  Norwich. 

Soliciton^  for  defendants,  W.  8.  Fiake,  for  Knight  A 
Sons,  Newcastle-under-Lyme. 


Q.B.  Div.  \  iLr      1^  O.I 

(Bidley  and  Channell,  JJ.)  /  ^y  ^^»  ^^* 

White  {Re^ndent)  v.  The  Assessment  Committee 
OF  Bbadpord-on-Ayon  {Appellants),  (a:) 

Poor  law — Rating — "  Tied  "  puhliq-Jtouee — Market  value 
above  rent  actually  paid~-BrewerB  as  hypothetical 
tenants  —  Exclusion  of  personal  contracts  between 
publican  and  brewers  —  ParocMcd  Assessment  Act^ 
1836  (6  cfc  7  WiU.  4,  c.  96),  s.  1. 

The  occupier  of  a  tied  public-house  appealed  to  quarter 
sessions  against  an  increased  assessment  on  his  licensed 
premises. 

The  quarter  peesions  reduced  the  assessment  subject  to  a 
case  being  stated,  and  the  question  raised  was  on  what 
basis  the  tied  houee^the  rent  paid  for  which  by  the 
occupier  to  his  brewers  being  admiWsdly  less  than  the 
market  value  of  the  house — ought  to  be  estimated  at  for 
the  purposes  of  the  poor  rate. 

add,  that  the  statute  required  the  auessment  to  be 
based  on  the  value  of  the  hereditament  itself,  but  that  in. 
estimating  that  va^ue  the  quarter  sessions  were  right  in 
taking  into  cotisideration  the  fact  tJiat  rival  brewers 
would  give  a  price  in  the  market  for  the  house  above 
that  which  would  support  a  rent  given  by  a  publican  who 
merely  took  the  premises  for  the  purposes  of  his  own 
retail  trade  as  a  yearly  tenant;  but  that  any  special 
value  which  brewers  might  for  reasons  connected  with 
their  own  brewery  be  willing  to  give  for  the  premises 
ought  to  be  excluded,  since  a  publican  liad  a  right,  like 
an  ordinary  tenant,  to  have  his  premises  rated  apart  from 
any  personal  contract  existing  between  himself  and  his 
landlord. 

Special  case  stated  by  the  quarter  sessions  of  the 
oounty  of  Wilts  on  an  appeal  by  the  occupier  against 
a  rate  on  a  public-house. 

The  ground  of  the  appeal  was  that  the  premises 
were  overrated,  and  the  question  for  the  decision  of 
the  High  Oourt  was  whether  the  assessment  com- 
mittee were  right  in  taking  into  consideration,  in 
estimating  the  rateable  value  of  the  premises,  the  fact 
that  brewers  were  willing  to  give  a  price  or  rent 
higher  than  the  ordinary  publican  would  be  willing 
to  pay  as  a  yearly  tenant  in  order  to  mak^  a  profit 
by  letting  the  premises  as  a  "  tied  "  house. 

The  facts  were  these : 

The  respondent  White  was  rated  as  occupier  of  a 

(a.}  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 
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elements  of  a  joint-stook  oompany  were  more  partiou- 
larly  contemplated  by  the  Legislatare,  I  shoald  say 
these :  First,  the  existence  of  a  joint-stock  or  common 
property ;  secondly,  the  contributions  of  members  as 
the  sonroe  of  such  property ;  and  thirdly,  the  holcUng 
of  that  property  bjr  numerous  persons  m  transferable 
shares.  All  these  mgredients  exist  in  the  constitution 
of  the  society;  and  although  no  doubt  joint-stock 
companies  are  ordinarily  formed  for  the  purpose  of 
profit,  many  institutions  exist,  which  are  not  formed 
for  that  purpose,  to  which  it  is  hard  to  deny  the 
nature  of  a  joint  stock  company. 

Urder  the  Companies  Act  of  1862  (25  &  26  Vict.  c. 
89,  it  appears  to  be  clear  that  a  joint-stock  company 
may  be  formed  for  other  purposes  than  those  of  profit. 
Section  6  of  that  Act  provides  that  *'  any  seven  or 
more  persons  associated  for  any  lawful  purpose  may, 
by  subscribing  their  names  to  a  memorandum  of 
association  and  otherwise  complying  with  the  requisi- 
tions of  this  Act  in  respect  of  registration,  form  an 
incorporated  company  " ;  and  section  21  provides  that 
*'  no  company  formed  for  the  purpose  of  promoting 
art,  science,  reli^on,  charity,  or  any  other 
like  object,  not  involving  the  acquisition  of 
gain  by  the  company  or  by  the  individual  members 
thereof  shall'*  without  certain  sanction  hold  more 
than  a  certain  quantity  of  land.  Then  in  the 
Companies  Act  of  1867  (30  &  31  Vict.  c.  131),  section 
23,  it  is  provided,  '*  Where  any  association  is  about  to 
be  formed  under  the  principal  Act  as  a  limited 
company,  if  it  proves  to  the  Board  of  Trade  that  it  is 
formed  for  the  purpose  of  promoting  commerce,  art, 
science,  religion,  charity,  or  any  other  useful  object, 
and  that  it  is  the  intention  of  such  association  to 
appljr  the  profits,  if  any,  or  other  income  of  the 
association  in  promoting  its  objects  and  to  prohibit 
the  payment  of  any  dividend  to  the  members  of  tiie 
association,  the  Board  of  Trade  may  by  licence  under 
the  hand  of  any  of  the  secretaries  or  assistant  secre- 
taries direct  such  association  to  be  registered  with 
limited  liability  without  the  addition  of  the  word 
'  limited '  to  its  name." 

Now,  section  4  of  this  Act  of  1862  prohibits  the 
formation  of  any  company  consisting  ox  more  than 
twenty  persons  for  the  purpose  of  carrying  on  any 
business  that  has  for  its  object  the  acquisition  of  gain 
bv  the  company  or  by  the  individual  members  there- 
of unless  registered  as  a  company  imder  the  Act. 
Upon  this  section  it  has  been  repeatedly  held  that 
associations  of  more  than  twenty  persons  may  exist 
which  do  not  require  to  be  registered,  and  are  not 
made  illegal  by  the  Act  of  1862 :  see  for  example, 
Smith  V.  Anderson,  29  W.  B.  21,  15  Ch.  D.  247  ; 
Or(ywther  ▼.  Thorl^,  32  W.  B.  330;  and/n  re  Siddall, 
33  W.  B.  509,  29  Ch.  D.  1 ;  and  yet  it  would  be  diffi- 
cult, as  I  think,  to  deny  to  those  associations  the 
nature  of  joint-stock  companies. 

The  Jomt-Stodk  Companies  Begistration  Act  of 
1844  (7  &  8  Vict  c  110)  applies  on^  to  joint-stock 
companies  established  for  the  purpose  of  profit ;  and 
it  was  repeatedly  held  (see  Reg,  v.  Whitmarsh^  15 
Q.  B.  600 ;  Bear  v.  Bromley,  18  Q.  B.  271 ;  and 
Moore  v.  Bawlint,  6  C.  B.  N.  8.  289,  7  W.  B.  0.  L. 
Dig.  15)  that  associations  which  very  dosely  resemble 
joint-stock  companies  did  not  require  registration 
under  that  Act. 

On  behalf  of  the  Attomey-Gteneral  some  observa- 
tions of  Kay,  L.J.  (then  Kay,  J.),  in  In  re  Bristol 
AthencBum,  were  properly  relied  on.  The  actual 
decision  in  that  case  was  that  the  Bristol  AthenaBom, 
an  association  possessing  a  constitution  somewhat 
similar  to  that  of  the  Sheffield  society,  could  not  be 
wound  up  as  an  unregistered  oompany  under  section 
199  of  the  Companies  Act,  1862.  With  that  decision 
I  do  not  differ,    Ihcideatally,  however,  his  lordship 


did  express  the  opinion  that  the  Bristol  Atfaensaam 
was  not  a  joint-stock  company  and  not  within  the 
proviso  of  section  30  of  the  Act  of  1854.  No  one  oan 
be  more  sensible  than  I  am  of  the  weight  which  is 
due  to  anything  which  feU  from  what  the  learned 
judge  said;  but  I  have,  while  preparing  this  judg- 
ment, been  informed  by  North,  J.,  that  he  has,  ia  a 
case  before  him  (/»  re  The  RusseU  Instituiion^  [1898] 
2  Ch.  72),  independently  arrived  at  a  similar  <x>n- 
ulusion  with  regard  to  the  construction  of  seotioQ  ;M> 
of  the  Act  of  1854  to  that  which  I  have  endeavoured 
to  express.  In  my  judgment,  on  the  main  qnestioo, 
the  applicant  is  entitied  to  tiie  order  for  which  he 
asks. 

There  remains,  however,  a  minor  question,  which 
is  one  entirely  of  form.  By  dause  24  it  is  provided 
that  notice  of  every  meeting  of  the  members  shall  be 
ifiven  by  advertisement  in  all  the  Sheffield  newspapers. 
It  is  admitted  that  although  notice  has  been  given  in 
all  the  morning  Sheffield  newspapers  an  evening 
paper  was  omitted  and  no  notices  were  served. 
Having  regard  to  the  nature  of  the  dealing  with  the 
property  which  is  about  to  take  place,  it  seems  to  me 
tiiat  this  is  a  case  in  which  I  should  require  the  mle 
to  be  strictiy  adhered  to,  and  therefore  I  think  before 
I  make  an  order  a  meeting  ought  to  be  called 
properly  in  accordance  with  the  directions  in  the 
rules. 

Solicitors,  Pilgrim  A  Phillips,  for  WaUon,  Esam,  A 
Barber,  ShdB&eid ;  Treasury  Solicitor, 


June.  7. 


Q.B.Div.    ] 
(Kennedy,  J.)  J 

Makbhalt.  v.  Wlokjjstqsel  (a.) 

Contract — Building    agreement— De/auU    of  builder — 
Bc'entry  of  landoumer^ Damages. 

A  builder  having  made  default  under  a  building 
agreement,  the  landowner  exercised  the  right  reserved  to 
him  in  such  a  case  by  the  agreement  to  re-enter  and  take 
possession  of  tTie  land  and  premises,  with  all  the  build-' 
ings,  plant,  and  materials  thereon. 

Held,  thiu  an  fiction  vwuld  lie  at  the  suit  of  the  land'- 
owner  against  the  builder  to  recover  damages  for  the 
builder^ s  breach  of  the  agreement. 

Action  to  recover  damages  for  breach  of  oontraot. 

The  defendant,  who  was  a  builder,  by  an  agree- 
ment dated  the  10th  of  June,  1896,  with  the  plaintifF. 
undertook  to  pull  down  and  re-erect  ''in  oaroase" 
before  the  25th  of  December,  1896,  a  hotel  in  Dover- 
street,  Piccadilly,  and  to  take  a  lease  of  the  hotel 
from  the  plaintiff  for  eighty  years  from  the  10th  of 
June,  1896,  at  a  peppercorn  rent  for  the  first  year, 
and  at  the  rent  of  £1,100  for  the  second  and  eveiy 
subsequent  year  of  the  term. 

The  material  provisions  of  the  asreement  were  as 
follows :  '*  (2)  The  lessee  will  at  his  own  cost  take 
down  and  clear  away  the  old  buildings,  and  before 
the  25th  of  December,  1896,  erect  in  oaroase  (ihrnt  is 
to  say,  the  walls  built  and  structure  roofed  in,  the 
timbers  of  the  floors  and  partitions  fixed,  and  all 
gutters,  rain-water  pipes,  and  drains  completed  and 
made  good  in  oommunioation  with  the  oommon 
sewer),  the  new  buildings.  •  •  •  And  in  defaalt 
bv  the  lessee  of  the  stipulation  contained  in  this 
clause  he  shall  forfeit  all  benefit  nnder  tiiis  agree- 
ment, which  shall  thereupon  cease  and  be  determined, 
and  all  the  materials  and  buildings  on  the  said 
premises   shall   be   forfeited   to,    and    become   the 

(a.)  Beported   by   F.  O.    BoBiiraoN,  Bsq.,    Bar* 
rister-at-r^w, 
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absolute  property  of,  the  lessor.  (11)  If  the  new 
boildiDgB  shall  not  be  erected  or  completed  within 
the  time  and  in  manner  aforesaid  before  the  25th  of 
December,  1896,  or  if  the  lessee  shall  fail  to  observe 
or  perform  any  of  the  stipulations  herein,  .  •  .  or 
if  he  shall  not  proceed  with  the  works  with  proper 
diligence,  then  •  •  •  the  lessor  shaU  be  entitled 
to  re-enter  npon  and  to  the  immediate  possession  of 
the  said  piece  of  land  and  premises,  with  all  the 
buildings,  erections,  plant,  and  materials  therein 
without  making  to  tiiie  lessee  any  allowance  or  com- 
pensation in  respect  thereof .    •    .    ." 

The  defendant  had  possession  of  the  site  on  the  10th 
of  Jane,  1896,  and  removed  from  it  materials  worth 
£200,  and  commenced,  but  did  not  complete,  the 
pulling  down  of  the  hotel,  but  did  not  rebuild  it  or 
any  part,  and,  save  as  aforesaid,  wholly  neglected  to 
perform  the  contract.  In  consequence  of  the  default 
of  the  defendant  the  plaintiff  took  possession  of  the 
premiies,  and  put  an  end  to  the  contract  on  the  19th 
of  January,  1897. 

The  action  was  tried  by  Kennedy,  J.,  without  a 
Jury.  The  learned  judge  found  there  had  been  a 
breach  of  contract  by  the  defendant  and  referred  the 
case  to  an  official  referee  to  report  what  damage,  if 
any,  the  plaintiff  had  sustained,  having  regard  to  all 
the  &ots>  by  reason  of  the  defendant's  breach  of  con- 
tract. 

The  official  referee  reported  that  the  plaintiff  after 
taking  possession  of  the  premises  on  the  19th  of 
January,  1897,  forthwith  took  every  reasonable  pre- 
caution to  endeavour  to  relet  without  loss,  and  did 
relet  for  the  best  terms  he  could  by  an  agreement  of 
the  6th  of  May,  1897,  for  eighty  years  from  the  24th 
of  June,  1898,  at  a  peppercorn  rent  for  the  first  year, 
and  at  the  rent  of  £900  for  the  second  and  subsequent 
years  of  the  term ;  that  the  fair  value  at  which  to 
capitalize  the  rent  was  twenty-five  years*  purdiase. 
The  official  referee  found  that  the  damages  which  the 
plaintiff  sustained  by  reason  of  the  defendant's  breach 
of  contract  in  this  action  were  the  loss  of  two  year's 
rent  of  £1,100  from  the  24th  of  Jime,  1897,  to  the 
24th  of  June,  1899,  amounting  to  £2,200,  and  the  loss 
of  £200  a  year  rent  from  the  24th  of  June,  1899,  at 
twenty-five  years'  purchase,  amounting  to  £d,0O0, 
miJdng  a  total  of  £7,200.  If  the  plaintiff  was  only 
entitled  to  recover  damages  causea  by  the  removal 
of  materials  by  the  defendant  and  by  the  loss  of 
possession  from  the  24th  of  June,  1896,  to  the  19th 
of  January,  1897,  then  the  official  referee  found  that 
the  amount  of  such  damage  was  £200  and  one  years' 
rent  of  £900  from  the  24th  of  June,  1896,  to  the  24th 
of  June,  1897*  the  earliest  date  at  which  the  plaintiff 
I  able  to  rdet  the  premises. 


E.  Morten^  for  the  plaintiff. 
G.  A.  8coU,  for  the  defendant. 

KsNNSDT,  J.— In  this  case  the  only  point  I  have  to 
decide  is  the  question  of  damages  whio&  the  plaintiff 
la  entitled  to  recover.  The  damages  assessed  by  the 
learned  official  referee  under  alternative  heads  are 
Iwge,  and,  as  Fidd,  J.,  took  occasion  to  say  in  the 
oourse  of  his  judgment  in  Wigsell  v.  School  for  the 
IndigerU  Blind,  30  W.  E.  474,  8  Q.  B.  D.  357,  at 
p.  369,  few  questions  as  to  the  principle  upon  which 
damages  ought  to  be  assessed  are  free  from  difficulty. 

The  defendant,  by  an  agreement  in  writing  of  the 
10th  of  June,  1896,  contracted  with  the  plaintiff  (in 
euhetance^  to  pull  down  and  remove  certain  buildings 
nnmberedf  47  and  48,  Dover-street,  Piccadilly,  and  to 
build  on  the  site  a  new  structure  according  to  certain 
approved  plans,  elevations,  sections,  and  specifica- 
tions. The  plaintiff  contracted  that  the  new  struc- 
tozes  should,  before  the  26th  of  December,  1896,  be 


erected  *<  in  carcase  "  to  the  satisfaction  of  the  plain- 
tiff's architect.  Upon  this  being  done,  the  plaintiff 
contracted  with  the  defendant  to  give  him  a  lease  of 
the  land  and  buildings  for  a  term  of  eighty  years 
from  the  24th  of  June,  1896,  at  a  peppercorn  rent  for 
the  first  year,  and  thereafter  at  the  yearly  rent  of 
£1,100.  The  only  other  provisions  of  the  building 
agreement  to  which  I  need  specially  refer  are  the 
latter  part  of  clause  2  and  clause  11.  [His  lordship 
read  these  clauses.]  By  clause  13  the  defendant  had 
an  option,  subject  to  the  terms  of  the  agreement, 
during  the  first  year  of  the  term  granted  hj  the 
agreement,  to  purcmase  the  fee  simple  at  the  price  of 
£28,600.  The  defendant,  as  stated  in  the  report  of 
the  offidal  referee^  got  possession  of  the  site  on  the 
said  10th  day  of  June,  the  date  of  the  agreement,  but, 
except  that  he  took  down  and  removed  £200  worth  of 
materials  from  the  old  buildings,  he  did  nothing 
whatever  towards  the  fulfilment  of  the  contract.  The 
fact  evidently  was  that  he  had  entered  upon  the 
undertaking  as  a  speculation  without  the  means  of 
fulfilling  it.  He  frankly  stated  in  his  evidence  before 
me  that  the  terms  of  the  agreement  were  such  that  he 
could  not  raise  the  money  to  build.  He  added  that 
shortiy  before  the  plaintiff  took  possession  he  thought 
there  was  just  a  prospect,  and  a  very  good  prospect, 
of  his  being  able  to  sell  the  freehold.  So  far  as  I  can 
see  in  the  evidence  no  communication  of  such  a 
prospect  was  ever  made  to  the  plaintiff. 

Finding  nothing  beyond  the  removal  of  the  £200 
worth  of  materials  had  been  done,  and  no  prospect  of 
anything  being  further  done  by  the  defendant,  the 
plaintiff  re-entered  on  the  19th  of  January,  1897. 
There  can  be  no  question  of  his  right  under  the 
agreement  to  do  so ;  and,  apart  from  the  express  terms 
of  that  document,  I  think  that  upon  the  facts  in 
evidence  the  defendant  had  not  only  broken  the 
agreement,  as  he  admits  he  did,  but  that  the  breach 
was  of  such  a  nature  that  the  plaintiff  would  be 
reasonably  justified  in  treating  the  defendant's  con- 
duct as  showing  an  intention  on  tiie  defendant's 
part  not  further  to  perform  the  contract. 

It  is  dear,  in  my  view,  that  the  mere  fact  of  re- 
entry and  forfeiture  does  not  it.  itself  exonerate  the 
defendant  from  the  liability  to  damages  for  breach  of 
contract  prior  to  re-entry.  If  authority  was  wanted, 
Hartahome  v.*  Watson,  4  Bing.  N.  0.  178,  appears  to 
be  an  authority  in  point.  I  do  not  think  Mr,  Scott 
contended  for  the  contrary  view ;  but  he  did  contend 
on  hehalf  of  the  defendant  that  the  effect  of  the 
latter  part  of  clause  2  and  clause  11,  which  I  have 
read,  oo  in  this  contract  limit  the  plaintiff  to  such 
compensation  as  may  be  afforded  to  him  by  taking 
possession  of  the  materials,  plant,  and  buildings  on 
the  premises  at  the  time  ox  re-entry  without  any 
allowance  or  compensation  to  the  defendant,  tmd 
that  he  cannot  claim  damages  beyond.  I  cannot 
accept  this  view.  It  appears  to  me  that  this 
would  be  to  read  into  tiiese  clauses  ''as  and 
for  liquidated  damages"  or  words  to  the  same 
effect,  and  this,  I  conceive,  I  am  not  entitied  to 
do.  It  is  common  enough  to  find  the  insertion  of 
such  words  where  there  is  an  intention  of  the  parties 
to  agreements  so  to  limit  the  liability  for  a  breach  of 
the  contract.  Instances  of  this  are  to  be  found  in 
Beilly  v.  Jones,  1  Bing,  302 ;  Lea  v.  Whiiaker,  21 
W.  R.  230,  L.  B.  8  C.  P.  70;  and  in  Ex  parte 
Newitt,  In  re  Garrudy  29  W.  E.  344,  16  Oh.  D. 
622,  which  was,  like  the  present,  the  case  of  a 
building  agreement.  In  the  last  cited  case  Brett, 
L.J.,  in  the  course  of  tiie  argument  at  p.  629  says, 
**the  words  'as  and  for  liquidated  damages'  are 
inserted  in  favour  of  the  builder ;  if  they  were  not 
there  the  landowner  would  also  bring  an  action  for 
damages  for  the  breach  of  the  agreement."     James, 
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L.J.,  on  the  same  page  says,  **  'liquiddted  damages 
only  means  that  the  things  seized  are  to  be  taken  in 
foil  satisfaction/'  and  in  the  course  of  his  judgment, 
at  p.  531,  he  adds,  in  reference  no  doubt  to  the 
stipulation  '*  as  and  for  liquidated  damages,"  '*  the 
building  agreement  provides  in  effect  that  in  a  certain 
event  certain  property  of  the  builder  may  be  taken  by 
the  landowner  in  full  satisfaction  of  the  agreement." 
It  appears  to  me  that  in  the  absence  of  some  such 
words  as  "  as  and  for  liquidated  damages"  I  cannot 
construe  clauses  2  and  11  as  depriving  the  landowner 
of  the  right  to  prove,  if  he  can,  actual  damages  for 
the  defendant's  failure  to  perform  the  contract.  I 
may  add  I  do  not  thick  that  the  words  in  clause  11, 
"  without  making  to  the  lessee  any  allowance  or 
compensation  in  respect  thereof  "  would  operate  to 
prevent  the  builder,  if  the  landowner  after  a  breach 
re-enters  and  claims  damages,  from  having  considered 
in  the  damages  any  value  which  might  exist  in 
buildings,  plant,  or  material  seized  by  the  landowner 
when  he  re-enters.  The  damages  must  be  assessed 
rebus  sic  atantibuSt  and  it  might  be  the  case,  for 
example,  that  if  the  structure  at  the  time  of  re-entry 
though  not  entirely  completed  **in  carcase"  was 
nearly  so,  or  if  very  valuable  plant  and  material  were 
on  the  land,  the  landowner  would  fail  to  prove  any 
substantial  damage  at  all  to  flow  from  the  breach  on 
which  he  sues,  as  he  failed  in  the  case  of  Olderahaw  v. 
Holt,  12  A.  &  £.  590,  where  after  re-entry  he  made  an 
advantageous  lease  with  a  new  contractor. 

The  remainiog  question  is,  what  are  the  damages  to 
which  the  plaintiff  here  is  entitled  for  the  breach 
which  is  committed  before  the  plaintiff  re-entered  on 
the  19th  of  January  ?  The  learned  official  referee,  to 
whom  I  referred  the  question  of  damaee,  has  given 
two  alternative  assessments.  [His  lordship  read  the 
report  of  the  official  referee.]  The  damages  must  be 
assessed,  in  my  judgment,  upon  well-known  and  well- 
recognized  principles.  They  must  be  such  as  flow 
naturally,  and,  in  the  cirumstances  of  the  case  neoes- 
aarily,  from  the  breach  of  contract ;  further,  they 
must  be  such  damages  as  may  reasonably  and  properly 
be  taken  to  have  been  in  contemplation  of  the  parties 
when  they  entered  into  the  contract ;  subject  to  this, 
at  all  events,  the  plaintiffis  to  borrow  the  language  of 
Field,  J.,  in  WigaellY.  The  School  for  Indigent  Blind, 
8  Q.  B.  D.,  at  p.  364,  **  entitled  to  have  his  damages 
assessed  at  the  pecuniary  amount  of  the  difference 
between  the  state  of  the  plaintiff  upon  the  breach  of 
the  contract,  and  what  it  would  have  been  if  the 
contract  had  been  performed."  Now,  what  would 
have  been  the  state  here,  if  the  defendant's  contract 
had  been  performed  before  the  date  of  the  re-entry 
on  the  19th  of  January  ?  There  would  have  been  a 
complete  removal  of  the  old  building^,  and  upon  this 
important  site  the  **  carcase  "  completely  erected  of  a 
valuable  building.  If  this  had  been  the  case,  it  may, 
I  think,  fairly  and  properly  be  assumed  that  if  the 
defendant  failed  to  further  complete  his  contract  and 
take  his  lease,  there  would  have  been  no  difficulty  in 
the  plaintiff  getting  someone  to  take  up  the  under- 
taking on  at  least  as  protltable  terms.  As  it  is,  not 
only,  after  seven  months,  is  there  no  new  building 
erected,  or  even  begun,  but  the  old  building  is  still 
on  the  ground  and  substantially  as  it  was  on  the  10th 
of  June,  except  so  far  as  it  had  been  made,  I  suppose, 
less  valuable  by  its  having  had  £200  worth  of 
materials  removed  from  it  by  the  defendant.  It  is 
shown  by  evidence  to  the  satisfaction  of  the  referee 
that  the  plaintiff  forthwith  took  every  reasonable 
precaution  to  endeavour  to  relet  without  loss,  and  did 
relet  for  the  best  terms  he  could  obtain.  Those 
terms,  as  was  stated  in  the  official  referee's  report, 
involved  the  heavy  loss  of  £7,200.  Looking  at 
the    largeness     of     the     amount,    I    have    most 


carefully  considered  if  there  is  any  fault  of  principle 
in  this  assessment,  and  I  can  find  none.  It  appears 
to  me  to  be  fair  to  assume  that  if  the  defendant  bad 
not  broken  his  contract  before  the  plaintiff  re-entered 
on  the  19th  of  January,  1897,  the  state  of  the  plaintiff 
would  have  been  that  which  he  had  under  the  con- 
tract with  the  defendant;  he  would  have  got  the 
value  of  the  contract  either  from  the  defendant,  if  he 
completed  it,  or  from  a  new  contractor,  if  the  de- 
fendant after  performing  the  contract  so  far  had 
subsequently  incurred  a  forfeiture.  Olderahaw  v. 
Holt,  which  is  the  case  moat  in  point,  of 
which  I  am  aware,  has  never  been  disapproved ;  and 
in  that  case  it  was  held  by  the  Court  of  Queen's 
Bench  in  a  very  similar  case  of  re-entry  upon  breach 
of  a  building  lease,  the  breach  being,  as  here,  the 
neglect  to  build,  that  the  jury  miffht  properly  give 
their  verdict  on  an  estimate  of  the  plaintiff's  real 
damage,  taking  into  consideration  an  increased  rent 
secured  by  the  agreement,  which  had  been  made  with 
a  new  lessee  after  the  re-entry.  Upon  the  same 
reasoning  the  ofloial  referee  might,  as  it  seems  to  iii«>, 
properly  consider  here  in  getting  at  the  plaintifiTs 
real  damage  the  fact  of  the  reduced  rent  which  the 
plaintiff  was  practically  obliged  to  accept  from  a  new 
contractor,  and  come  to  the  conclusion  which  he  has 
come  to,  that  the  difference  between  that  rent 
and  what  the  plaintiff  would  have  received  under  his 
contract  with  the  defendant  fairly  represents  the 
damage  which  flowed  naturally  and  necessarily  from 
the  defendant's  breach  of  contract  before  the  plaintiff 
re-entered,  as,  under  this  agreement  with  the  de- 
defendant,  he  was  entitled  to  do  on  the  19th  of 
January. 

As  to  the  second  or  alternative  assessment,  it  is 
only  necessary  to  say  that  I  do  not  think  that  the 
damages  could,  according  to  legal  j^rinciple,  he 
assessed  upon  that  basis.  I  understood  in  the  course 
of  the  argument  that  it  was  inserttd  in  the  report  in 
deference  to  the  wish  of  counsel,  in  order  that  this 
method  of  assessment  might  be  before  mo  on  the 
hearing  of  the  arguments. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Tarry^  Sherlock,  ^  King. 

Solicitor  for  the  defendant,  A.  M.  Bradley, 
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(Wills  and  Kennedy,  JJ.)  j 

Nobth-Eastebn  Railway  Co.  {Appellant)  v.  Oybb- 
8EEB8  OF  Dalton  {Beapotidenis).  (a.) 

Highway — Liability  to  repair  ratione  tenurse— /ft'^yA- 
way  made  a  pariah  highway — Highway  rrie  — 
Exemption-'Highway  Act,  1862  (25  &  26  Vict,  c  61), 
a,  35 — Eatoppel — Bes  judicata — Judgment  of  quarter 
aeaaiona — Quaahing  previoita  rate. 

By  an  order  of  petty  aeaaiona  made  in  April,  1861, 
under  aection  35  of  the  Highway  Act,  1862,  a  highivay^ 
for  the  repair  of  which  the  appellant  company  had 
previously,  aa  occupier  of  certain  land,  been  liable 
ratione  tenurse,  waa  declared  to  he  a  pariah  hightmy^ 
and  a  aum  waa  fixed  to  be  paid  in  full  diacharye  of  all 
daima  thert after  in  respect  of  the  repair  and  mainten- 
ance of  the  highway.  In  August,  1881,  tfte  appellant 
company  loaa  rated  in  reapeet  of  ita  occupatimi  of  the 
land  to  a  highway  rate  for  the  diatrict  in  which  flu 
highway  waa  aituate.  On  appeal  the  quarter  aeaaiona 
quaahed  the  rate.     In  1897  the  appellant  cotnpany  toaa 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Banister- 
at- Law. 
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again  rated  to  a  rate  for  highway  eoopemea  in  respect  of 
its  oceupcUion  of  the  land. 

Held,  that  the  appellant  company  was  not,  by  reason 
of  the  order  made  under  section  35  of  the  Highway  Act, 
1862,  exempted  from  liability  to  be  rated  for  highway 
expenses,  and  tJuU  the  question  of  the  appellant  com- 
pany's liability  was  not  Tea  judioata  by  reason  of  the 
decision  of  the  quarter  sessions  in  1881  thoit  tJie  rate 
then  in  question  was  invalid. 

Special  case  stated  by  quarter  sessions  for  the  North 
Biding  of  the  County  of  York  upon  the  hearing  of  an 
appeal  by  the  North- Eastern  Railway  Go.  against  a 
rate  made  for  the  relief  of  the  poor  in  the  parish  of 
Dalton  and  for  other  purposes  chargeable  thereou,  on 
the  7th  of  June,  1897. 

Prior  to  the  making  of  an  order  by  the  quarter 
sessions  for  the  North  Ridinff  at  Michaelmas,  1880, 
oonstituting  the  hamlet  of  Islebeck  a  separate  high- 
way parish,  and  annexing  such  parish  to  the  Brid- 
forth  highway  district,  that  hamlet  formed  part  of 
the  township  of  Bagby  in  the  said  district,  and  was  a 
place  in  wmch  all  the  highways  were  repairable  by 
the  occupiers  of  land  ratione  tenurce,  and  in  which  no 
highway  rates  were  leviable  by  reason  of  the  exemp- 
tion contained  in  section  33  of  the  Highway  Act,  1835. 
Idebeck  continued  to  form  part  of  the  township 
of  Bagby  until  June,  1886. 

The  appellant  company  was  at  all  material  times 
in  occupation  of  lands  in  Islebeck,  and  was,  prior  to 
the  11m  of  April,  1881,  liable  ratione  tenuroe  to  repair 
part  of  a  highway  in  Islebeck, 

On  the  11th  of  April,  1881,  an  order  was  made  at 
petty  sessions  under  section  35  of  the  Highway  Act, 
1862,  whereby  it  was  ordered  that  all  the  highways 
within  Islebeck  should  become,  and  for  ever  there- 
after be,  parish  highways  and  be  repaired  and  main- 
tained by  the  Bridforth  High  way  Board,  and  the  sums 
to  be  paid  by  the  respective  occupiers  of  lands  in 
Islebeck  previously  liable  to  repair  the  highways  in 
full  discharge  of  all  claims  thereafter  in  respect  of  the 
repair  and  maintenance  of  the  highways  were  fixed. 
Such  sums  were  duly  paid  in  accordance  with  the 
order. 

On  the  22nd  of  August,  1881,  the  appellant  company 
was  rated  and  assessed  in  respect  of  its  lands  in  Isle- 
bet^,  to  a  rate  for  the  expenses  incurred  by  the 
Bridforth  Highway  Board  in  repairing  and  main- 
taining the  highwavs  in  its  district,  including  the 
highways  in  Uebecx,  and  for  other  expenses  legaUy 
incuned  by  the  board.  Such  rate  was  appeifided 
against  by  the  company  to  quarter  sessions  upon  the 
ground  that  the  company  was  exempt  from  liability 
to  contribute  towards  the  repair  and  maintenance  of 
the  said  highways,  and  upon  proof  of  the  foregoing 
facts  the  appeal  against  the  rate  was  allowed. 

In  1886  the  hamlet  of  Islebeck  was  detached  from 
the  township  of  Bagby  and  amalgamated  with  the 
township  of  Dalton  in  the  Bridforth  highway  dis- 
trict. 

Ou  the  7th  of  June,  1897,  a  rate  for  the  relief  of 
the  poor  in  the  parish  of  Dalton  was  made,  in  which 
the  appellant  company  was  rated  and  assessed  in 
respect  of  its  occupation  of  its  lands  in  Islebeck. 
Such  rate  was  levied  (inter  alia)  in  respect  of  expenses 
incurred  or  to  be  incurred  by  the  Rural  District 
Council  of  Thirsk  (the  successor  of  the  Bridforth 
Highway  Board)  in  respect  of  the  repair  and  main- 
tenance of  the  highways  within  the  said  rural  district, 
including  the  portion  of  the  parish  of  Dalton  which 
was  comprised  in  Islebeck. 

The  appellant  company  appealed  against  this  rate 
to  quarter  sessions. 

On  behalf  of  the  appellant  company  it  was  con- 
tended: 


(a)  That  it  having  been  decided  on  the  appeal  to 
the  quarter  sessions  in  1881  that  the  company  was 
not  liable  to  contribute  towards  the  repair  and  main- 
tenance of  the  highways  in  that  portion  of  Daltou 
which  was  formerly  the  hamlet  of  Islebeck,  the 
question  was  res  judicata,  and  the  court  of  quarter 
sessions  was  precluded  from  deciding  otherwise  in  the 
present  appeal ; 

{b)  That  the  company  having  been  liable  to  main- 
tain the  highways  m  the  hamlet  of  Islebeck  ratione 
tenures  was  exempted  by  section  33  of  the  Highway 
Act,  1835,  from  liability  to  rates  levied  in  respect  of 
the  repair  and  maintenance  of  such  highways,  and 
had  continued  to  be  exempt  ever  since ; 

(c)  That  the  company,  having  complied  with  the 
requirements  of  the  order  of  quarter  sessions  of  the 
11th  of  April,  1881,  was  by  section  35  of  the  High- 
way Act,  1862,  discharged  of  all  claims  thereafter  in 
respect  of  the  repairs  and  maintenance  of  any  high- 
ways in  Islebeck,  and  was,  therefore,  not  liable  to 
pay  the  rate  in  question. 

On  behalf  of  the  respondents  it  was  contended : 

(a)  That  the  decision  of  quarter  sessions  in  1881 
was  final  only  for  its  proper  purpose  and  object, 
which  was  that  the  company  was  not  liable  to  pay 
the  particular  rate  then  in  question,  and  that  that 
decision  was  not  conclusive  evidence  of  the  matters 
referred  to  in  paragraphs  {b)  and  (c)  of  the  appellant's 
contentions,  which  matters  only  came  (if  at  all) 
collaterally  in  question  before  the  quarter  sessions, 
or  were  only  incidentally  cognizable,  or  were  at  most 
only  matters  to  be  inferred  by  argument  from  that 
decision ; 

{b)  That  the  exemption  from  the  payment  of 
highway  rates  conferred  by  section  33  of  the  Highway 
Act,  1835,  continued  only  so  long  as  the  liability  of 
the  company  to  repair  the  highway  ratione  tenures 
lasted,  and  that,  therefore,  the  exemption  determined 
on  the  11th  of  August,  1881,  when,  by  virtue  of  the 
order  of  that  date»  the  highway  became  a  parish 
highway ; 

(c)  That  the  order  of  the  1 1th  of  August,  1881, 
only  operated  to  discharge  the  appellant  company 
from  all  claims  from  that  date  by  the  Bridfortti 
Highway  Board  or  its  successors  in  respect  of  the 
repairs  and  maintenance  of  the  highway  then  ordered 
to  be  made  repairable  by  the  parish,  and  in  no  way 
affected  the  liability  of  the  appellant  company  in 
respect  of  its  occupation  of  property  within  the 
district  of  the  Thirsk  Rural  District  Oouncil,  and 
otherwise  by  law  liable  to  be  rated,  from  paying 
rates  for  expenses  incurred  by  the  council  in  respect 
of  the  repair  and  maintenance  of  highways  within 
its  dibtrict. 

The  court  of  quarter  sessions  held  that  the  question 
was  not  res  judicata,  and  that  the  court  was  not 
bound  by  the  decision  on  tiie  appeal  to  quarter 
sessions  in  1881,  and  that  the  appellant  company  was 
not  exempt  from  payment  of  any  portion  of  the  rate. 
Accordingly  the  appeal  was  dismissed. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Was  the  court  of  quarter  sessions  precluded  by 
its  previous  decision  in  1881  from  holding  that  the 
appellant  company  was  liable  to  be  rated  in  respect 
of  its  occupation  of  land  within  the  hamlet  of  isle- 
beck for  expenses  incurred  by  the  rural  district 
council  of  Thirsk  in  relation  to  the  highways  within 
its  district  P 

(2)  Was  the  appellant  company  exempt  from  pay- 
ment of  so  much  of  the  said  rates  as  was  levied  in 
respect  of  the  repair  and  maintenance  of  the  highways 
in  the  hamlet  of  Islebeck  ? 

The  Highway^  Act,  1862,  s.  35 :  Where  any  person 
or  corporation  is  liable  by  reason  of  tenure  of  lands 
or  otherwise  to  repair  any  highway  situate  in  a 


584 


THE  WEJEKXY^iEPORTfeR. 


CJiilyl«,lSW.l 


^oL  itLVl 


H.  C.     NOBTH-E ASTERN  RAILWAY  Oo.  (APPBLLAHT)  V,  OVBBSSSRS  OF  DaLTON  (BSSPONDENTS).      H.  O. 


highway  district,  the  person  or  oorporation  so  liable 
may  apply  to  any  justice  of  the  peace  for  the  pur- 
pose of  making  such  highway  a  highway  to  be 
repaired  and  maintained  by  the  parish  in  which  the 
same  is  situate ;  .  .  .  and  the  justices  at  petty 
sessions  .  .  .  shall,  if  thev  think  fit,  make  an 
order  .  .  .  that  such  highway  shall  thereafter 
be  a  highway  to  be  thereafter  repaired  and  main- 
tained by  the  parish,  and  shall  in  sudh  order  fix  a 
certain  sum  to  be  paid  by  such  person  or  corporation 
to  the  highway  board  of  the  district  in  full  discharge 
of  all  claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  such  highway;  .  .  .  From  and 
after  the  making  of  such  order  by  the  justices 
.  .  .  such  highway  shall  be  repaired  in  like 
manner  and  at  the  like  expense  as  highways  which  a 
Xwrish  is  liable  to  repair. 

Beihune  {R.  Cunningham  Glen  with  him),  for  the 
appellants. 

Macmorran^  Q.C,  and  Ouwan  Taylor,  for  the 
respondents. 

The  following  cases  were  cited  in  the  course  of  the 
arguments :  Beg.  ▼.  Heath,  14  W.  E.  388,  L.  E.  1 
Q.  B.  218;  Heath  v.  OuerseerB  of  Weaverliam,  42 
W.  E.  478.  [1894]  2  Q.  B.  108 ;  Beg.  v.  Hatchings,  29 
W.  R  724.  6  Q.  B.  D.  300 ;  Wildes  v.  Bussell,  14 
W.  E.  796,  L.  E.  1  0.  P.  722 ;  Beg.  v.  InhahitanU  of 
Haughton,  1  W.  E.  164,  1  E.  &  B.  601 ;  Bex  v.  Wick 
St.  Lawrence,  5  B.  &  Ad.  626 ;  Beg.  ▼.  Inhabitants 
of  Clint,  11  A.  &  K.  624«. 

Wills,  J.— This  case  raises  two  questions— the 
first  as  to  the  construction  of  section  36  of  the  High- 
way Act,  1862,  and  the  second  as  to  the  estoppel. 
The  first  question  is  whether  the  latter  part  of  section 
36  operates  to  discharge  from  all  future  liability  for 
highway  expenses  the  person  previously  liable  ratione 
tenurce,  or  whether  tiie  operation  of  the  section  is 
confined  simply  to  the  extra  cost  which  would  fall 
upon  the  person  so  liable  as  compared  with  the  other 
ratepayers.  I  think  that  the  governing  words  of  the 
section  are  "The  highway  shall  thereafter  be 
repaired  and  maintained  by  the  parish."  It  would 
have  been  easy  to  have  said  that  the  person,  in  respect 
of  whom  the  liability  to  repair  ratione  tenurce 
previously  existed,  should  continue  to  enjoy  the 
exemption;  but  that  was  not  said  in  so  many  words, 
and  some  of  the  consequences,  which  would  follow  if 
such  a  construction  were  adopted,  are  so  startling 
that  in  my  opinion  the  respondents*  construction  of 
the  section  is  the  right  one.  In  this  particular  place 
there  were  formerly  no  highways  which  were  not 
repairable  ratione  tenurce,  and  if  the  appellants'  con- 
tention is  right  the  result  might  be  that,  the  sum  to 
be  paid  by  way  of  composition  having  to  be  fixed 
once  for  all,  tiiere  would,  if  the  expenses  of  repair 
increased  in  course  of  time,  be  no  method  of  providmg 
for  the  increase.  In  the  same  way,  the  contribution 
of  an  individual  towards  the  highway  expenses  might 
be  fixed  at  a  sum  which  might  in  course  of  time 
become  utterly  inadequate  to  represent  the  burden  of 
the  liability  to  repair  the  particular  highway  from 
the  burden  of  repairing  which  he  had  been 
discharged,  or  utterly  inadequate  to  represent  a  fair 
proportionate  share  of  the  general  highway  expenses. 
Take  for  example  the  case  of  a  person  liable  ratione 
tenurce  to  repair  a  country  lane.  The  sum  to  be  paid 
by  him  under  section  36  would  be  fixed  with  reference 
to  the  then  existing  state  of  things,  and  would  con- 
sequentiy  be  moderate  in  amount ;  suppose  he  turned 
his  property  into  a  building  estate  and  thereby 
caused  the  traffic  to  increase,  if  he  had  remained 
liable  ratione  tenurce  the  increased  expense  of  main- 
taining the  road  would  have  fallen  on  him,  but  if  the 


sum  to  be  paid  by  him  had  been  fixed  once  for  all  he 
would  derive  a  benefit  at  the  expense  of  the  com- 
munity on  whom  the  whole  of  the  increase  would 
falL 

It  may  be  said  that  the  respondents'  construction  of 
the  section  may  operate  harshly  and  may  impoee 
additional  and  even  unjust  burdens  on  individuals, 
but  enactments  of  thu  kind  are  for  the  general 
benefit,  and  although  there  may  be  occasional 
injustice  or  hardship  such  cases  would  be  rare. 
It  seems  to  me  that  the  more  reasonable  con- 
clusion is  that  where  the  Legislature  says  that  the 
highway  shall  hereafter  be  maintained  and  repaired 
by  the  parish,  it  means  what  it  says,  and  a  highway 
cannot  be  a  highway  repairable  by  the  parish  if  soma 
of  the  parishioners  are  exempt  from  contribution  %-> 
the  expense.  If,  as  in  the  present  case,  the  burden  ii 
the  shape  of  highway  rates  oast  upon  the  peraoa 
liable  ratione  tenures  by  reason  of  the  extinction  of 
that  liability  is  the  same  in  amount  as  that  previously 
existing,  the  sum  to  be  paid  by  way  of  compositioa 
would  be  fixed  at  a  nominal  amount,  and  so  no  in- 
justice would  be  done. 

The  second  question  was  whether  the  judgment  of 
the  quarter  sessions  on  the  appeal  in  1881  operated 
as  an  estoppel  in  the  present  case.     Questions   of 
estoppel  of  ton  raise  difficulties,  not  as  to  the  principle, 
but  as  to  tiie  application  of  the  principle.    In  Reg.  v. 
HuteJiings  Lord  Selbome,  quoting  from  the  DtuJitte 
of  Kington's  ease,  said :  **  *  The  judgment,'  s«id  Chief 
Justice  De  Grey,  '  of  a  court  of  concurrent '  (or  of 
exclusive)  '  junsdiction,   directiy  upon  the  point,  is 
conclusive  upon  the  same  matter  bstween  the  same 
parties  coming  incidentally  in  question  in  another 
court   for    a    different   purpose.     But    neither    the 
judgment  of  a  concurrent  or  exclusive  jurisdiction  is 
evidence'  (that  is,  as  I  understand  the  meaning  of 
the    Chief    Justice,    conclusive   evidence)    *of   any 
matter  which  came  collaterally  in  question,  though 
within    their    jurisdiction;    nor    of     any     matter 
incidentally  cognizable,  nor  of   any  matter    to  be 
inferred  by  argument  from    the  judgment'"    The 
judgment  of  the  quarter  sessions  in  1881  was  that 
the   rate   then  in  question  must  be  quashed.      It 
followed  that  that  rate  was  bad,  and  as  between  the 
same  parties  that  question  could  not  again  be  dia- 
cussea;  but  the  construction  of  section  36  of  the 
Highway  Act  of  1862  was  not  one  of  the   things 
necessarily  involved  in  the  judgment  of  the  quarter 
sessions   m  1881.    It    seems    to   me    that   Beg»    v. 
Hutchings  is  very  near  this  case.    Mr.  Bethune,  who 
argued  this  case  as  well  as  it  could  be  argued,  con- 
tended that  Beg.  v.  Hutchings  was  distinguishable  on 
the  ground  that  there  is  a  difference  betweeo  the 
judgment  of  a  court  of  quarter  sessions,  which  is  a 
court  of  record,    and  a  decisiou  of  a  magistrate. 
That  is  so,  no  doubt,  for  some  puiposes,  but  the 
decision  in  Beg.  v.  Hutchings  proceeded  on  no  audi 
ground  as  that,  and  there  is  nothing  in  that  case  to 
support  the  contention  that  in  cases  of  estoppel  there 
is  any  difference  between  a  decision  of  a  court  of 
record  and  a  court  of  summary  jurisdiction. 

For  these  reasons  I  am  of  opinion  that  the  respon- 
dents are  entitled  to  judgment. 

Kennedy,  J.— I  am  of  the  same  opinion,  and  oa 

the  same  groimds. 

Appeal  dismissed. 

Solicitor     for    appellant,    A.    Kaye    Butterwarik, 
York. 

Solicitor  for  respondents,  Swarhrecke,  Thirak. 
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Q.  B.  Div.  I 

(Wills  and  Kennedy,  JJ.)  J 
Leicester  CouirrY  Cottnoil  v.  Lbiosstbr  Assess- 
ment GOMMITTEB.  (a.) 

Poor  law — Rating — Exemption — Buildings  occupied  for 
'    police  purposeS'-Chie/  constahle'e  residence — 43  Eliz, 

c  2,  9.  I— Local  Qovemment  Act,  1888  (51  <fc  52  Vict. 

c.  41),  «.  64, 

By  section  64  o/  <^  LocclI  Oovemmeni  Act,  1888,  f  Ae 
buildings  used  by  the  police  at  Leicester,  then  vested  in 
the  justices,  became  the  property  of  the  county  council. 

2'he  chief  constable  for  the  county,  on  his  appointment 
to  that  office,  had  to  reside  in  a  certain  part  of  the  police 
premisea,  and  the  assessment  committee  assessed  that 
portion  of  the  police  buildings  to  the  poor  rate. 

Held,  that  euch  rate  should  be  quashed,  because  that 
part  of  the  police  premises  occupied  by  the  chief  constable 
was  occupied  by  him  for  the  purposes  of  the  police,  and 
the  fact  that  he  tvas  permiUed  to  keep  his  wife  and 
family  there  also  rendered  his  occupation  thereof  none  the 
less  an  exclusive  occupation  of  that  part  of  the  building 
for  the  purpose  of  the  county  police. 


Special  case  under  12  &  13  Yict.  o.  45,  8.  11,  after 
notice  of  appeal  against  a  poor  rate  made  on  the  obief 
constable's  residence  at  Leicester.  The  question  was 
whether  a  building  used  as  the  headquarters  of  the 
Leicester  County  Constabulary  in  the  town  of 
Leicester,  part  of  which  was  used  by  the  chief  con- 
stable in  his  official  capacity  as  a  residence — the  rest 
being  admittedly  occupied  for  ordinary  police  pur- 
poses— ^was  liable  to  be  rated. 

In  1867  the  police  premises,  including  the  chief 
constable's  residence,  had  been  assessed  to  the  poor 
rate  of  St.  Martin's  Parish,  Leicester.  At  that  time 
the  property  was  vested  in  the  justices,  and  they 
appealed  against  the  assessment,  and  a  case  (^e<7.  ▼. 
Si.  Martin's,  Leicester,  Id  W.  R.  1036,  L.  R.  2  Q.  B. 
493)  was  8tat</d  for  the  opinion  of  the  court  of 
Queen's  Bench,  which  court  decided  that  the  justices 
were  not  liable  to  poor  rates  for  such  premises.  By 
virtue  of  the  Local  Government  Act,  1888,  the 
premises  in  question  passed  from  the  justices  and 
vested  in  the  oounty  council.  Since  1867  neither  the 
jnstioes  nor  the  county  council  had  been  rated  for 
the  premises  until  in  April,  1897,  this  rate  was  made 
in  reference  only  to  that  part  of  the  premises 
occupied  rent-free  by  the  chief  constable,  and  it  was 
not  oisputed  l^t  it  was  a  condition  of  his  appoint- 
ment that  he  must  reside  there  in  his  official 
capacity. 

The  defendants  having  made  the  rate,  the  Leicester 
County  Council  appeals  to  quarter  sessions,  and  a 
case  was  stated  for  argument. 

JS.  W.  Oarrett  {S.  Everard  with  him),  for  the 
appellants. — The  question  for  the  opinion  of  the  court 
is  whether  this  rate  can  be  levied.  We  contend  that 
no  part  of  the  building  ought  to  be  rated. 

He  referred  to  Reg.  v.  St.  Martin* s,  Leicester,  15 
W.  B.  1036,  L.  B.  2  Q.  B.  493. 

Premises  occupied  for  the  purposes  of  the  police 
are  exempted,  and  quarters  resided  in  by  the  chief 
constable  come  within  that  class  of  buildings.  The 
fact  that  his  wife  and  family  live  there  also  makes  no 
difference:  Reg.  v.  Stewart,  6  W.  B.  35,  8  E.  &  B. 
360 ;  Qambier  v.  Lydford  Justices,  2  W.  B.  226,  3 
E.  &  B.  346 ;  Martin  v.  West  Derby  Assessment  Com- 
miitee,  31  W.  B,  489.  11  Q.  B.  D.  145;  and  Reg.  v. 
Lancashire  Justices,  6  W.  B.  74,  27  L.  J.  M.  C. 
220. 


(a.)  Beuorted  by  Ehskine  Beid,  Esq.,  Barrister- 
at-Law. 


Hugo  Young  and  C.  B.  Marriott,  for  the  respon- 
dents.— The  reason  why  the  case  was  stated  is  that 
since  the  authorities  that  have  been  dted  were  decided 
the  ownership  of  these  premises  has  been  transferred 
by  virtue  of  section  64  of  the  Local  Ghovemment  Act, 
1888,  c.  41,  from  the  justices  to  the  Leicester  County 
Council;  and  another  fact  that  has  altered  the 
previous  state  of  matters  is  that  in  two  decisions  in 
1896  {County  Council  of  Middlesex  v.  Assessment  Com- 
mittee  of  St.  George's  Union,  45  W.  B.  215.  [1897]  1 
Q.  B.  64,  and  Worcestershire  County  Council  v.  Assess^ 
ment  Committee  of  St.  Nicholas,  Worcester,  46  W.  B. 
309,  [1897]  1  Q.  B.  480)  the  Court  of  Appeal  decided 
that  the  court  in  looking  at  a  building  used  partly 
for  Crown  purposes  and  partly  for  county  council 
purposes,  might  split  up  tiie  building  and  consider 
whether  a  portion  of  it  was  rateable,  although  another 
portion  of  it  was  not.  Prior  to  1888  all  these  build- 
ings were  vested  in  the  justices,  who  had  always  been 
regarded  as  the  servants  of  the  Crown.  Now 
premises  occupied  by  the  oounty  council  for  adminis- 
trative purposes  are  liable  to  be  rated,  and  the 
respondents  claim  that  they  are  entitled  to  split  up 
the  building  according  to  the  purposes  in  respect  of 
which  each  part  was  used  by  the  county  coimcil,  as 
had  been  done  in  other  cases,  such,  for  examj^e, 
as  the  Shire-hall  in  the  Worcester  case.  The 
question  is  whether  this  portion,  used  as  a  place  of 
residence  for  tiie  chief  constable  and  his  family,  is 
exclusively  occupied  for  Crown  purposes.  If  it  is  not 
exclusively  used  for  Crown  purposes  it  is  not  exempt 
and  the  respondents'  submission  that  part  at  any  rate 
of  it  being  used  for  the  chief  constable's  private 
purposes  is  liable  to  the  rate :  Oreig  v.  University  of 
Edinburgh,  L.  B.  1  Sc.  &Div.  348. 

The  Court  allowed  the  appeal. 

Wills,  J. — The  case  has  been  very  dearly  put  by 
Mr.  Young,  and  he  has  argued  his  point  in  the  only 
way  possible.  It  seems  that  this  case  is  free  from 
difficulty  and  it  is  very  undesirable  to  encourage  an 
attempt  such  as  this  to  upset  established  authorities 
and  privileges.  The  sole  question  raised  is  whether 
the  occupation  by  the  chief  constable  of  the  county  is 
an  occupation  of  that  part  of  the  police  buildings 
exclusively  for  police  purposes.  The  chief  constable 
was  required  so  soon  as  he  was  appointed  to  liie  office 
to  live  there  in  order  that  he  might  always  be  at 
hand  aod  ready  to  discharge  his  duties.  There  is  no 
doubt  that  the  building  generally  was  occupied  by 
the  police  for  the  purposes  of  the  police,  and  there  is 
no  doubt  that  premises  so  occupied  are  not  liable  to 
poor-rate.  The  only  question  was  whether  the 
residence  of  this  officer  being  used  by  his  family  as 
well  as  himself  could  be  treated  as  a  part  of  the 
building  set  apart  and  used  for  private  purposes — 
that  is,  for  a  purpose  other  than  for  the  purposes  of 
the  police.  Now,  as  he  had  to  live  there  because  it 
was  the  head  office  of  the  county  constabulary  and 
he,  as  the  chief  constable,  was  required  to  be  there  so 
as  to  be  in  immediate  communication  with  all  parts 
of  his  district,  does  it  make  a  difference  as  to  the 
rateabilfty  of  this  portion  that  his  wife  and  family 
lived  with  him.P  It  would  be  an  absurdity  to  hold 
that  it  did.  A  wife  and  family  have  been  held 
to  be  a  kind  of  necessary  appendage  and  must 
be  provided  for  when  a  house  or  other  quarters 
are  allotted  to  a  public  servant.  I  appreciate 
the  point  taken  that  the  old  decisions  have  ceased  to 
be  conclusive  authorities  because  of  the  change 
brought  about  by  the  Local  Government  Act,  1888, 
c.  41,  and  I  feel  that  there  may  be  oases  in  which 
premises  formerly  vested  in  the  justices  and  then 
exeuipted  from  liability  to  rates  may  now  when 
occupied  by  the  county  council  no  longer  be  exempted 
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because  by  the  changes  brought  about  by  the  Act  of 
1888  a  new  principle  of  severing  a  building  into 
portions  for  the  purposes  of  levying  rates  has  sprung 
up  which  before  was  never  thought  of.  In  this  case, 
however,  it  seems  to  me  clear  ttiat  the  building  was 
occupied  by  the  chief  constable  for  police  purposes, 
and  that  he  occupied  them  none  the  less  exclusively 
for  police  purposes  because  he  was  allowed  to  keep 
his  wife  and  family  there.  My  judgment  must 
therefore  be  for  the  appellants  with  costs. 

KBSsmEDY,  J.,  concurred. 

Appeal  allowed.     Bate  quashed. 

Solicitors  for  the  appellants,  Kingford^  Dorman,  A 
Co,,  ioT  WiUiam  Jeese  Freer y  Leicester. 

Solicitors  for  the  respondents,  Field,  Boacoe,  &  Co,, 
for  Whetstone  tk  Frost,  Ijeicester. 


Prob.  Div.  &  Adm.  Div.  \  -peh  9. 

Admiralty.  J 

**Thb  Bipow  City"  ob  "Silvia."  (a.) 

Ship — Possession— Sale  of  ship  by  majority  owners— 
Judgment  by  consent — Agreed  damages-- Meaning  of 
**such  deductions  as  the  interveners  may  be  able  in 
law  to  establish  as  proper  from  the  respective  shares 
and  interests  of  the  plaintiffs,** 

The  owners  of  fifty -two  sixty-fourth  shares  in  a  ship 
— the  ship  having  been  arrested  in  an  action  in  rem /or 
master* s  wages  and  disbursements — put  in  bail  in  the 
action  and  paid  the  amount  found  due  by  the  court. 

They  subsequently,  without  the  consent  of  the  owners 
or  mortgagees  of  the  remaining  shares  in  tJie  ship, 
entered  into  a  contract  for  the  sale  of  the  whole  ship  to  a 
foreign  purchaser,  and  delivered  her  to  him,  receiving 
the  total  purchcue-money.  The  mortgagees  of  eight  of 
the  remaining  twelve  sixty  "fourth  sJiares  in  the  ship  and 
the  sequestrator  of  the  mortgagee  of  those  shares  then 
arrested  the  ship  in  an  adion  of  possession,  and  the 
owners  ofthefifty-two  sixty -fourth  shares  having  inter- 
vened in  tJutt  action,  agreed  to  settle  the  suit  by  paying  to 
the  plaintiffs  eight  sixty-fourth  parts  of  the  purchase- 
money  they  had  received  for  the  ship,  less  such  deduc- 
tions as  the  interveners  might  be  able  to  establish  as 
proper  from  the  respective  shares  and  interests  of  the 
plaintiffs. 

Held,  that  a  sum  paid  by  tJie  interveners  for  broker- 
age at  2^  per  cent,  was  a  deduction  to  be  allowed  within 
these  words,  bui  thai  the  amount  paid  for  wages  and 
disbursements,  and  sums  paid  for  cancelling  an  onerous 
charter-party  entered  into  for  the  ship  and  for  repairs 
to  her  not  required  by  the  purchasers,  were  not  allowable 
deductions. 

Motion  by  mortgagees  in  objection  to  registrar's 
report. 

This  was  an  action  of  possession  carried  on  on 
behalf  of  Messrs.  Green,  Holland,  &  Co.,  the  owners 
of  one  sixty-fourth  share  in  the  vessel  Ripon  City  ;  of 
Thomas  Eonaldson,  the  owner  of  one  other  sfxty-iourth 
share  in  the  same  vessel;  (and  by  amendment)  of 
Elizabeth  Balls  and  B.  K.  Donald,  each  the  mort- 

Skgee  of  four  sixty-fourth  shares  in  her ;  and  of  T. 
cLintock,  the  sequestrator  according  to  the  Scotch 
law ;  and  of  M'Lean  &  Co. ,  the  mortgagors  of^the  above 
last-mentioned  mortgaged  shares  in  the  vessel  against 
The  Ripon  City.  The  plaintiffs  claimed  in  the  action 
a  declaration  that  a  pretended  sale  of  The  Ripon  City 
made  by  Sir  Christopher  Fumess  and  Famess,  Withy, 
&  Co.  (the  owners  of  fifty-two  sixty-fourth  shares  in 

(a.)  Beported  by  C.  F.  Jbkmett,  Esq.,  Barrister- 
at-Law. 


her  and  her  managing  owners)  on  or  about  the  20th 
of  April,  1897,  to  a  foreign  purchaser  was  null  and 
void,  a  decree  that  possession  of  the  ship  should  be 
given  to  the  plaintiffs,  and  th^t  all  things  might  be 
done  to  «ive  and  restore  to  the  plaintiffs  a  legal  title 
to  The  Ripon  City  and  their  shares  therein. 

Su:  Christopher  Furness  and  Furness,  Withy,  * 
Co.  appeared  as  interveners  in  the  suit,  and  in 
their  defence,  after  admitting  that  they  had  sold 
The  Ripon  City  to  Paolo  Viale,  an  Italian  subject, 
for  £8,650,  and  that  the  British  certificate  of  registry 
of  the  said  vessel  had  been  closed  on  the  20th  of 
April,  1897,  alleged  that  they  had  always  been  ready 
to  account  to  the  plaintiffs  for  their  proportion  of 
the  said  purchase-money,  or  alternatively  to  pay  to 
the  plaintiffs  the  fair  market  value  of  their  shares,  and 
brought  into  court  the  sum  of  £400  as  suificient  to 
satisfy  the  claims  of  Messrs.  Green,  HoUand,  &  Co. 
and  Thomas  Bonaldson  in  the  action.  This  amount 
of  money  was  taken  out  of  court  by  the  plaintiffs, 
Messrs.  Oieen,  Holland,  &  Co.  and  Thomas 
Bonaldson. 

On  the  7th  of  August,  1897,  the  action  came  on  to 
be  heard,  and  the  court  made  a  decree  by  consent  of 
all  parties  that  judgment  should  be  entered  for  the 
remaining  plaintiffs  in  one- eighth  of  £8,650,  with 
interest  thereon  at  10  per  cent,  per  annum  from  the 
17th  of  April,  1897,  to  the  7th  of  August,  1897,  and 
per  cent,  per  annum  on  the  amount  of  the  judgment 
found  due  from  the  7th  of  August,  1897,  untU  pay- 
ment, **  less  such  deductions  as  the  interveners  might 
be  able  in  law  to  establish  as  proper  from  the  respec- 
tive shares  and  interests  of  the  plaintiffs ;  the 
question  of  such  deductions  to  be  referred  to  the 
re^trar  and  merchants." 

The  registrar  with  regard  to  the  deductions  to  be 
made  in  accordance  with  the  above  judgment  reported 
as  follows :  ,        ,  .      a 

In  the  account  filed  by  the  interveners  they  cUimed 
to  deduct  from  the  purchase- money  various  sums 
amounting  in  all  to  £6,943  Is,  8d.,  leaving  a  balanoe 
of  only  £1,490 13s.  4d,,  of  which  one-eighth  would  be 
payable  to  the  plaintiffs.    At  the  reference,  however, 
this  daim  was  reduced  by  the  withdrawal  of  certain 
items  to  £6,541  78.  lid.    The  deductions  still  claimed 
include  a  sum  of  £795  5a.  which  had  been  paid  by  the 
ship's  broker  before  the  sale  of  the  vessel,  £325  paid 
shortiy  before  the  sale  to  cancel  a  disadvantageooa 
charter  entered  into  by  Neil  M'Lean  &  Co.  while  the 
vessel  was  in  their  hands,  and  £400  which  had  been 
paid  by  Fumess,  Withy,  &  Co.  to  the  master  in  settle- 
ment   of    an    action    of    wages    and   disbursements 
instituted  in  his  name  against  the  vessel  on  the  17th 
of  February,  1897.    It  was  held  by  Barnes,  J.,  at  the 
trial  of  this  action  that  this  setdement  of  the  action 
was    illegal  and  void,    and  1  do  not  see  how  the 
mortgagees  can  be  held  liable  for  any  of  the  other 
payments  above  mentioned,  none    of  which  would 
confer  a  lien  on  the  ship.     As  regards  the  plaintiff 
Elizabeth  Balls,  it  was  suggested  that  she,  at  leaat. 
had  become  liable  as  mortgagee  in  possession  for  the 
ships*  liabilities  at  that  time,  and  it  is  true  that  in 
one  of  the  letters  from  her  solicitors  to  the  soUoitore 
for  the  interveners  dated  the  11th  of  February,  1897, 
she  was  described  as  a  mortgagee  now  in  poaseasioa 
of    four   shares,    but    I    tiiink  it    was  rightly  con- 
tended by  her  counsel  that   she  was  not  really  a 
mortgagee  in  possession  as  nothing  really  had  been 
done  by  her  to  take  possession  of  the  shares  until  she 
was  joined  as  a  plaintiff  in  this  action  on  the  2l8t  of 
July,    1897,   and   that    she    could    not    as   a  mere 
mortgagee  be  liable  for  a  share  of  the  expenses  of 
worlong  the  ship  or  of  cancelling  a  charter,    xhe  next 
deduction  claimed  was  for  a  sum  of  £1,281  Os.  2d. 
found  due  to  the  master  in  his  action  against  the  sihip 
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for  wages  and  disbunements.  inoludiog  his  liability 
on  certain  bills  of  exchange  which  fell  dae  and  were 
dishonoured  in  August  and  October,  1896 :  see  The 
Ripon  City,  [1897]  P.  226. 45  W.  R.  Dig.  153.  The  amount 
was  paid  on  behalf  of  Messrs.  Furness,  Withy,  &  Co. 
This  was  a  debt  for  which  there  was  an  existing  hen  at 
the  time  of  the  sale  of  the  ship  in  April,  1897,  and  it 
seems  clear  upon  the  authorities  that  it  must  take 
precedence  of  the  mortgagees'  claim.  In  fact  it  has 
been  so  decided  by  Barnes,  J.,  in  giving  judgment 
in  the  master's  action,  where  he  said,  *'  I  may  notice 
in  passing  that  in  the  present  case  the  eight  sixty- 
fourth  shares  standing  in  the  name  of  NeU  M'Lean 
&  Co.,  though  mortgaged,  are  therefore  subject  to  the 
plaintiffs'  claim " :  The  Eipon  City,  [1897]  P.  226, 
at  p.  244.  This,  I  presume,  will  apply  to  the  master's 
costs  in  thB  same  action,  but  not  to  the  costs  of 
defending  it.  There  remains  the  costs  of  the  repairs 
which  the  vessel  was  imdergoing  at  the  time  of  her 
sale  for  which  a  total  deduction  is  claimed  of 
£2,171  18s.  2d.  The  general  rule  seems  clear  that  a 
mortgagee  not  in  possession  is  not  liable  for  outlays 
incurred  in  improving  the  mortgaged  property,  but  a 
question  arises  in  this  case  on  the  following  words  in 
the  contract  for  sale :  **  The  sellers  agree  to  complete 
No.  3  survey  and  hand  certificate  to  purchaser."  It 
was  agreed  on  behalf  of  the  managing  owners  that 
the  contract  price  of  the  vetisel  was  really  not  £8,650, 
but  that  sum  less  the  cost  of  repairs,  and  that'  the 
plaiotiffd  are  only  entitled  to  one- eighth  of  the 
purchase- money  after  making  that  deduction.  This 
would  probably  have  been  the  case  if,  befom  com- 
mencing the  repairs,  the  vessel  had  been  sold  in 
consideration  of  her  being  repaired  by  the  vendors. 
But  here  the  repairs  had  almost  been  completed 
before  the  date  of  the  agreement  for  sale,  and  it  did 
not  even  appear  that  they  had  been  undertaken  with 
a  view  to  that  particular  sale.  ...  It  seems  to 
me  that  the 'plaintiffs  were  entitled  to  one-eighth  of 
the  value  of  the  vessel  in  her  condition  at  the  date  of 
the  agreement  for  sale,  including  so  much  of  the 
repairs  as  had  then  been  done,  and  it  is  evident  from 
the  dates  that  the  cost  of  any  repairs  which  then 
remained  to  be  completed  must  have  formed  a  very 
small  portion  of  the  total  costs.  The  managing 
owners  have  claimed  to  deduct  no  less  than 
£2,171  18s.  2d.,  including,  it  seems,  the  cost  of 
repairing  damage  sustained  by  the  vessel  being  on  fire 
at  Savannah  during  her  last  voyage.  But  the  sum 
for  which  the  contractors  undertook  to  execute 
according  to  specification  the  necessary  repairs  for 
passing  her  No.  3  survey,  the  completion  of  which 
was  a  condition  of  the  sale,  was  only  £840,  and 
there  is  nothing  to  show  that  the  repairs  still 
remaining  to  be  done  at  tiie  date  of 
the  contract  for  sale  formed  part  of  the 
classification  repairs  represented  by  that  sum, 
nor  that  the  costs  of  any  such  uncompleted 
repairs  was  not  fully  covered  by  insurance  in  respect 
of  which  it  appears  from  the  correspondence  that  the 
managing  owners  expected  to  recover  about  £1,400. 
In  our  judgment  the  managing  owners  have  clearly 
failed  to  prove  what,  in  our  judgment,  it  clearly  lay 
npon  them  to  prove — namely,  that  any  part  of  the 
cost  of  the  repairs  is  properly  chargeable  to  the 
mortgagees.  The  broker's  commission  of  2}  per 
cent,  on  the  purchase-money  appears  to  be  a  reason- 
able and  proper  deduction.  I  think  the  interveners 
ought  to  pay  the  costs  of  the  reference. 

Both  the  plaintiffs  and  interveners  appealed 
against  the  report  of  the  registrar,  the  plaintiffs  asking 
that  the  report  should  be  varied  by  the  deduction  of 
the  2}  per  cent,  brokerage  made  by  the  registrar 
being  disallowed,  and  the  iuterveuers  claimiug  that 
they  were  entitled  to  have  the  items  disallowed  by 


the  registrar  as  above  stated  allowed  them  in  account 
as  deductions  proper  to  be  made  under  the  decree  in 
the  action. 

Jan.  17.—^.  Laing,  on  behalf  of  the  plaintiffis, 
brought  on  the  appeal  before  the  President  (Sir  F. 
Jeune)  by  way  of  motion,  the  hearing  being  con- 
tinued on  the  18th  of  January  and  the  19th  of « 
January. 

AspincUl,  Q,C.t  and  Dawson  Miller,  appeared  on' 
behalf  of  the  interveners. 

The  argument  of  counsel  appear  from  the  judg- 
ment. 

The  foUowiDg  authorities  were  cited  atf  to  equitable 
interests  between  owners  and  mortgagees  of  ships 
being  recognized  by  the  court  and  as  to  the 
power  of  the  court  to  make  a  decree  as  to  the 
plaintiffs'  title  :  The  Inneafalkn,  L.  B.  1  Adm.  &  Ecc. 
72,  14  W.  E.  Adm.  Dig.  26;  BaUhvany  v.  Bouch,  29 
W.  R.  666,  44  L.  T.  Bep.  177 ;  Th6  Boie,  21  W.  B. 
511,  L.  B.  4  Adm.  &  Ecc.  6.        ' 

Cur,  <idv,  vuU. 

Feb.  9.  —  Jbxtne,  P.  —  The  questions  in  this 
case  arise  on  objections  to  a  report  made  by  the 
learned  registrar  in  pursuance  of  a  judgment  of  the 
court  given  by  consent,  and  relate  to  the  dis- 
tribution of  the  proceeds  of  a  vessel  called  The  Bipon 
City,  oaUed  at  the  time  of  the  sale  The  Bipon  City  or 
Silvia, 

The  deductions  now  in  question  which  were  didmed 
in  argument  before  the  registrar  and  before  me  are,  I 
think,  divisible  under  four  heads;  first  the  sum  of 
£216  5s.  claimed  as  brokerage  at  2^  per  cent,  on  the  pur- 
chase-money. This  sum  has  been  allowed  by  the  regis- 
trar, and  I  think  rightly.  The  effect  of  the  decree  by 
consent  was,  in  my  opinion,  that  Mrs.  Balls  and  Mr. 
B.  K.  Donald,  whom  I  will  speak  of  as  the  plaintiffs, 
are  to  be  treated  as  acquiescing  in  the  sale  as  a  sale, 
but  with  the  reservation  of  all  rights  as  to  distribu- 
tion of  the  proceeds;  the  gross  sum  lealized  being 
£8,650.  It  was  argued  before  me  that  the  plaintiffs 
as  mortgagees  could  on  a  sale  add  their  costs  of  it  to 
their  claim  on  the  purchase-money,  and  should  be 
permitted  to  do  so  now.  No  doubt  the  plaintiffs 
could  do  this  as  sgainst  their  mortgagors  but  not  as 
against  the  owners  of  other  shares  in  the  ship. 
Secondly,  the  most  important  question  in  this  case 
arises  with  •regard  to  the  maritime  liens  on  the  ship 
which  were  deared  off  by  the  interveners.  The 
registrar  has  allowed  the  deduction  of  the  amoimts 
secured  by  lien  which  were  paid  by  the  interveners  to 
Messrs.  Cory  in  consequence  of  the  decision  of 
Barnes,  J.  (see  TJie  Bipon  City,  [1897]  P.  226),  and 
also  of  Messrs.  Cory's  costs  on  the  ground  that  this 
lien  was  in  existence  at  the  time  of  the  sale  of  The 
Bipon  City  to  the  Italian  purchaser.  But  there 
appears  to  me  to  be  no  difference  between  the  different 
maritime  liens  imposed  by  the  conduct  of  Neil  M'Lean 
&  Co.,  and  the  case  is  the  same  as  if  the  interveners 
had,  instead  of  giving  bail,  then  paid  all  such  liens. 

There  is,  then,  but  one  question  of  law  involved,  and 
to  this  counsel  for  the  interveners  addressed  their 
main  argument.  They  contended  that  on  the  true 
construction  of  the  transaction  between  the  inter- 
veners and  Messrs.  Neil  M'Lean  &  Co.  the  inter- 
veners ceased  to  be  owners,  and  became  either  mort- 
gagees, or  at  least  unpaid  vendors,  with  a  security 
for  payment  of  the  purchase-money  ;  that  they  took 
possession  in  order  to  enforce  their  security;  that 
they  could  not  enforce  their  security  for  sale  without 
clearing  off  the  maritime  liens  on  the  ship;  and  so, 
having  not  indeed  relieved  the  mortgagees  of  the 
eight  shares  from  personal  liability,  but  having 
relieved  their  property  from  a  prior  inoumbrance^ 
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fuUy-lioeiifled  house  known  as  the  Bisiog  San  Inn, 
Bndford-on-Avon. 

Prior  to  Maroh,  1897,  the  premises  were  rated  at 
£18  15s.  gross  and  rateable  value  at  £15.  In 
January  of  that  year  Miessrs.  Wilkins  Brothers, 
brewers,  purchased  them  at  public  auction  for  £2,810, 
and  they  were  the  present  owners.  The  precnises 
were  let  by  them  to  White  as  a  tied  house  on  an 
annual  tenancy  of  £27  10s.,  and  he  is  at  the  present 
time  their  tenant. 

In  Maroh,  1897,  a  new  valuation  list  was  made, 
and  the  gross  rental  and  rateable  value  appeared  as 
£So  and  £70  respectively.  In  September  of  that 
year  these  assessments  on  appeal  by  White  were 
reduced  by  the  assessment  committee  to  £70  and 
£58.  White  then  appealed  from  that  assessment  to 
quarter  sessions,  and  at  the  hearing  evidence  was 
given  that  in  recent  years  there  had  been  great 
competition  among  rival  firms  of  brewers  in  the 
district  for  the  purchase  or  renting  on  lease  of 
licensed  houses  in  order  to  sub-let  them  as  tied 
houses,  the  brewers  looking  for  a  return  on  the 
capital  not  merely  to  the  rent  charged,  but  to  the 
increased  profits  made  by  the  sale  of  their  beer  to  the 
tied  tenant.  It  was  proved  that  for  this  reason  if 
the  licensed  premises  had  been  in  the  market  to  be 
let  on  a  tenancy  for  a  term  of  years,  brewers  intend- 
ing to  convert  them  into  a  '*tied'*  house  would  be 
willing  to  give  a  rent  sufGloiently  high  to  support  the 
assessment  appealed  against,  but  that  if  the  house 
was  let  on  a  yearly  tenancy  as  a  free  house  brewers 
would  probably  give  a  rent  higher  by  £10  or  £15  a 
yeer  than  the  rent  of  £27 .  10s.  paid  by  White  as  an 
ordinary  tenant,  but  that  such  an  increased  rent 
would  not  be  sufficiently  high  to  support  the  assess- 
ment appealed  against. 

The  quarter  sessions  held  that  in  arriving  at  the 
value  for  rating  purposes  of  the  premises  it  was  the 
hereditament,  independently  of  and  without  refer- 
ence to  any  personal  contract  with  the  brewers,  that 
had  to  be  assessed,  in  fact  the  free  house,  not  exclud- 
ing the  competition  of  brewers  as  hypothetical 
tenants,  but  excluding  any  personal  contract  made 
between  the  publican  and  his  brewers.  They  there- 
fore put  the  rateable  value  of  the  premises  in 
question  at  £35. 

The  assessment  committee  appealed. 

Foote,  Q.C.  {RadcUffe  and  T.  H.  Parr  with  him), 
for  the  appellants,  contended  that  the  net  annual 
value  of  such  licensed  premises  within  the  meaning  of 
the  Parochial  Assessment  Act,  1836,  s.  1,  was  the 
full  value  to  the  owner  and  not  their  value  to  the 
tenant  in  fact  occupying  the  same.  The  rent  in  the 
present  instance  was  admittedly  less  than  the  market 
value  of  the  premises:  Reg,  v.  WelU,  15  W.  B.  1059, 
L.  B.  2  Q.  B.  542. 

T.  T.  Bucknill,  Q.O.,  and  Hon.  H.  L,  Lopes,  for 
the  respondent,  argued  that  the  true  test  of  the  net 
annual  value  of  such  licensed  premises  was  the  rent 
that  an  ordinary  tenant  would  give  intending  to 
occupy  from  year  to  year  the  premises  as  a  '*  free" 
house  for  the  purpose  of  carrying  on  there  his  own 
retail  business  as  a  publican ;  not  what  the  brewers 
in  competition  with  other  brewers  would  give  for  the 
purpose  of  converting  the  premises  into  a  *'  tied " 
house :  Dodda  v.  I'he  Assessment  Committee  of  South 
Shieldsy  43  W.  B.  532.  [1895]  2  Q.  B.  133  (see  also 
London  County  Council  v.  City  of  London  Breweries, 
[1898]  1  a  B.  387,  at  p.  393,  per  Wright,  J.,  as  to 
principle  laid  down  in  Dodd's  case). 

Cur.  adv.  vuU. 

May  24.— BiDLEY,  J.,  read  the  following  judg- 
ment :  This  was  a  case  stated  by  the  quarter  sessions 


for  the  county  of  Wilts  upon  an  appeal  by  the 
occupier  of  a  public-house  in  the  parish  of  Bndfbfd- 
on-Avon  against  the  assessment  of  such  house  to  ths 
poor  rate.  The  assessment  oommittee  had  asseised 
the  house  at  £85  gross  estimated  rental  and  £70  nA 
rateable  value,  but  the  quarter  sessiona  reduced  tbe 
assessment  to  £35  gross  estimated  rental  and  £28  iMt 
rateable  value.  It  was  not  contended  before  ns  thit 
the  value  put  on  the  house  by  the  assessment  oom- 
mittee could  be  maintained,  but  it  was  oontended 
that  the  gross  estimated  rental  should  be  £45,  sad 
not  £35.  The  point  arose  in  the  following  way: 
The  house  in  January,  1897,  was  purchased  by  a  fim 
of  brewers  for  a  large  sum  ana  by  them  let  to  tiie 
appellant  as  a  tied  house  on  a  rental  of  £27  10s.  per 
annuuL  It  was  not  argued  that  this  figure  famished 
the  proper  rental  on  which  to  bjtse  the  rateible 
value,  nor,  since  the  decision  of  Overseers  of  tk 
Poor  of  Sunderland-near-the'Sea  v.  Sunderland  Pwr 
Law  Union,  13  W.  B.  943,  34  L.  J.  M.  C.  121, 
was  it  possible  to  do  so  with  success.  The  rentil 
must  be  estimated  according  to  the  statate  6  ft  7 
Will.  4,  c.  96,  which  statute  requires  it  to  be 
based  on  the  corporeal  hereditament,  taking  into 
account  the  more  permanent  elements  of  value  to  be 
found  therein,  but  without  allowing  for  the  effect  of 
temporary  contracts  and  other  aucU  accidents.  Bii 
the  rent  at  which  the  premises  may  reasonably  be 
expected  to  let  on  a  yearly  tenancy,  not  that  at  which 
they  may  let  when  certain  contracts  of  a  psrsonsl 
nature  affecting  tiie  rental  are  in  existence  WvMi 
the  landlord  and  tenant.  The  hypothetical  taniatii 
to  be  a  tenant  supposed  to  take  the  hereditament  uit 
stands  and  used  as  it  is,  so  far  as  the  nature  of  tfas 
premises  goes— that  is  to  say,  as  a  pnblio-hoose,  m 
ironworks,  or  dwelling-house,  as  the  case  may  he; 
but,  while  that  is  true,  the  value  of  the  hereditunni 
is  not  to  be  affected  by  contracts  or  conditions  not 
directly  bearing  on  the  occupation  or  use  of  the 
property,  but  of  a  personal  and  collateral  oharscter. 
Now,  in  this  present  case  the  contention^of  the  respoa- 
dent  is  set  out  in  paragraph  11  of  the  ci&se  as  foUowi: 
<*The  true  test  was  the  rent  an  ordinary  teoaok 
intending  to  occupy  the  premises  from  year  to  yssr, 
as  a  *  free '  house  for  the  purpose  of  carrying^  oa  Ui 
own  retail  business  as  a  publican  would  give,  aot 
what  a  brewer  in  competition  with  other  breven 
would  give  for  the  purpose  of  converting  the  nremiai 
into  a  tied  house  for  the  exclusive  sale  of  his  (tiN 
brewer's)  beers,  thereby  increasing  the  profits  of  A 
own  business."  This  appears  to  me  to  be  conect 
according  to  the  rules  above  stated.  The  "  ordinsty 
tenant  intending  to  occupy  the  premises  ^s  *  ^ 
house  from  year  to  year  "  is  in  the  same  position  as  m 
hypothetical  tenant  of  the  statute ;  he  is  williog  ti 
give  the  rent  for  the  premises,  not  for  the  bosiaea 
carried  on  upon  them.  The  rent  so  estimated  ■ 
found  by  the  case  to  be  £30  to  £35.  What,  on  t^ 
other  hand,  was  the  contention  of  the  appellants  ?  B 
is  set  out  in  paragraph  12,  and  was  that  the  ■» 
annual  value  of  the  premises  was  "  their  value  to  as 
owner,  and  not  their  value  to  the  tenant  in  hd 
occupying  the  same,  and  that  the  premises  shoaldoe 
assessed  at  the  value  at  which  they  would  let  tos 
hypothetical  tenant  from  year  to  year  (aUoosMli 
competitors  who  would  be  willing  to  take  tbs 
premises  from  the  owner  being  taken  iato  aocooat  ss 
possible  hypothetical  tenants),  and  that  therefeit 
the  competition  of  brewers  ought  to  be  taken  iais 
coQsideration,  although  they  did  not  in  fact  thi«- 
selves  intend  to  occupy  the  premises,  and  that  the  iM 
of  competition  ought  not  to  be  restricted  to  seca 
intending  tenants  as  would  themselvea  oocnpy  v 
premises  in  question."  This  can  hardly  be  ^^^ 
stood  without  reference  to  p&ragraph  10,  from  whieh 
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hy  the  House  of  Lords  in  Thome  v.  Cann,  [1896] 
A.  C.  11,  43  W.  B.  Dig.  121.  **No«ir,  in  a  court 
of  Bquity  it  hu  always  been  held  that  the  mere 
fact  of  a  charge  having  been  paid  off  dues  not 
decide  the  question  whether  it  is  extinguished. 
If  a  charge  is  paid  off  by  a  tenant  for  life  without 
any  expression  of  his  intention,  it  is  well  estab- 
lished that  he  retains  the  benefit  of  it  against 
the  inheritance.  Althoush  he  has  not  dedar^  his 
intention  of  keeping  it  aUve  it  is  presumed  that  his 
intention  was  to  keep  it  alive,  but  it  is  manifestly  for 
his  own  benefit  On  the  other  hand,  when  the  owner 
of  an  estate  in  fee  or  in  tort  pays  off  a  charge  the 
presumption  is  the  other  way ;  but  in  either  case  the 
person  paying  off  the  charfi;e  can  by  expressly  declar- 
ing his  intention,  either  keep  it  alive  or  destroy  it. 
If  there  is  no  reason  for  keeping  it  alive  then,  especially 
in  the  case  of  an  owner  m  fee,  equity  will,  in  the 
absence  of  any  declaration  of  his  intention,  destroy  it, 
but  if  there  is  any  reason  for  keeping  it  ^ive  such  as 
the  existence  of  another  incumbrance,  equity  will  not 
destroy  it."  In  the  present  case  there  was,  no  doubt, 
strong  reason  on  the  part  of  the  interveners  for 
keeping  alive  the  charge  enforceable  by  law,  and  no 
doubt  also  the  interveners  could  have  taken  an  assign- 
ment of  the  rights  of  the  lien-holders  when  they  paid 
off  to  a  trustee  or  even  perhaps  to  themselves.  But 
is  there  enough  or  indeed  anything  beyond  the  fact  of 
the  payment  off  to  show  that  the  interveners,  in 
giving  bail,  which  I  have  treated  as  equivalent  to 
payinff  off  the  maritime  liens,  intended  to  keep  them 
alive  for  the  purpose  of  maintaining  a  priority  for 
such  payment  as  against  the  mortgagees  r  I  cannot 
thmk  that  there  is.  The  interveners,  when  they  gave 
baO,  probably  did  not  believe  in  the  validity  of  the 
anest ;  but  in  determining  to  put  an  end  to  it  I  think 
that  their  real  object,  or  at  least  an  obvious  and 
raffident  object,  was  to  keep  the  conduct  of  the  sale 
of  the  ship  in  their  own  hands  and  so  certainly  obtain 
the  brokerage  and  probably  get  a  better  price  for  the 
vessel  instead  of  allowing  her  to  run  the  risk  of  being 
condemned  by  the  court  and  sold  by  auction,  and 
they  did  this  prudently  enough  for  their  own  benefit 
partly  as  holders  of  at  least  fifty-two  sixty-fourths 
of  her,  and  purtlyas  entitled  to  claim  against  Neil 
MXean  &  Go.  anything  their  equity  of  redemption 
of  the  eight  shares  might  produce.  It  would  be,  I 
think,  a  mere  fiction  to  suppose  that  it  was  intended 
to  keep  the  liens  alive  for  an^  purpose,  I  ca^  there- 
fore d£MX>ver  no  ground  on  which  the  interveners  can 
daim  a  priorit;^  over  the  mortgagees  for  any  of  their 
payments  in  <uscharge  of  liens.  Thirdly,  when  the 
mterveners  took  possession  of  TJie  Eipon  City  she  was 
under  a  diarter-party  made  by  Nm  M'Lean  &  Co. 
This  charter-parfy  was  of  an  onerous  kind,  and 
accordingly  the  interveners  on  the  9  th  of  April,  1897, 
paid  £325  for  its  cancellation.  It  is  contended  that 
befcne  that  date  both  Mrs.  Balls  and  Mr.  B.  K. 
Donald  had  become  mortffagees  in  possession.  This 
turns  on  certain  correspondence  which  passed  between 
the  interveners,  Mrs.  balls'  solidtor,  and  Mrs.  Balls 
hersdf.  There  is  no  doubt  that  in  this  correspondence 
Mrs.  Balls'  solidtor  spoke  of  her  as  *'  mortgagee  now 
in  possession  of  four  shares,"  and  the  interveners 
accepted  that  statement  in  their  replies.  But  it  is 
dear  to  me  that  on  the  side  of  Mrs.  Balls  there  was 
wuippreheamoii  of  the  probable  effect  in  law  of  the 
language  employed,  and  on  the  side  of  the  inter- 
veners there  was  misapprehension  of  the  legal  effect 
of  Mrs.  Balls  becoming  a  mortgagee  in  possession, 
and  on  the  whole  I  am  of  opinion  that  no  act  was 
done  by  or  on  bdialf  of  Mrs.  Balls  which  made  her  a 
mortgagee  in  possession.  I  come  to  the  same  con- 
dnsion  as  to  Mr.  Donald,  the  evidence  with  regard 
to  his  pasebein^  of  the  same  Qhiiraoter^  but  somewhat 


weaker  than  that  with  regard  to  Mrs.  Balls.  But 
whether  they  took  possession  or  not  neither  Mrs. 
Balls  nor  Mr.  Donald  gave  any  express  authority  to 
pay  anything  for  the  canceUation  of  the  ohari^er, 
though  Mrs.  Balls  was  aware  that  the  cancellation 
was  intended  and  consented  to  it,  and  in  the  absence 
of  any  such  authority  I  do  not  think  that  the  interests 
of  dther  of  them  can  be  held  liable. 

Fourthly,  the  remaining  point  turns  on  the  claim 
to  make  deductions  in  respect  of  the  repairs  to  the 
vessel.  This  clearly  must  be  limited  to  the  cost  of 
any  repairs  done  in  coniequence  of  the  promise  in  the 
agreement  for  sale  to  the  Italian  purchaser.  I  think 
such  costs  should  be  deducted  if  it  could  be  proved 
that  they  were  incurred  after  and  in  pursuance  of 
the  agreement  for  sale.  But  I  agree  with  the  finding 
of  the  learned  registrar  that  no  such  proof  has  been 
given,  and  I  have  no  doubt  that  the  repairs  were 
practically  completed  before  the  agreement  for  sale. 

I  am  of  opinion,  therefore,  that  the  only  deduction 
to  be  allowed  is  the  claim  for  brokerage,  and  the 
account  must  be  reformed  accordingly.  The  plain- 
tiffs, of  course,  cannot  have  more  than  the  amount  of 
their  mortgages  and  interest.  I  think  that  the  plain- 
tiffs are  entitled  to  the  costs  of  .the  action,  of  the 
reference  before  the  registrar,  and  of  these  objections. 

Solidtors  for  plaintiffs,  Ince,  OoU,  &  Ince, 

Solicitors  for  interveners,  William  A,  Crump  dt  Son. 


March  18. 


16ou0e  of  Hortijs 

From  C.  A.  ) 
(England).    ) 

Liquidation  Estates  Pxjbghasb  Go.  v.  Willoughby 
AND  Othb&s.  (a.) 

Mortgage — Assignment  of  fund — Notice^-'Purckase  of 
mortgaged  property — Payment  off  of  incumbrance — 
Intention  to  keep  alioe* 

Where  a  person  in  possession  of  a  fund  on  which 
others  have  charges  has  received  notice  of  an  assignment 
of  his  rights  hy  one  of  the  persons  entiUed  to  a  charge, 
and  nevertheless  makes  payments  to  the  assignor,  the 
rights  of  the  several  persons  entitled  to  the  charge,  to 
what  remains  of  the  fund,  cannot  in  any  way  he  affected 
by  such  paymerits. 

Where  neither  the  deed  nor  the  circumstances  under 
which  an  assignment  is  executed  shew  an  intention  to 
esdinguish  an  incumbrance  paid  off,  stuh  incumbrance 
will  not  merge,  but  be  considered  cu  still  existing. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley  and  A.  L.  Smith,  L.JJ.,  Kay,  L.J., 
dissenting).  44  W.  B.  612,  [1896]  1  Ch.  726. 

The  facts  are  set  out  in  Lord  Herscheirs  judg- 
ment, and  in  the  report  in  the  court  below. 

Swinfen  Eady,  Q.C,  and  Dauney  (Edward  Ford 
with  them),  for  the  appellants. 

Cozens-Hardy,  Q.C.,  and  Vernon  Smith,  Q.C.  (FT.  C. 
Druce  with  them),  for  the  respondents. 

Thorn  v.  Cann,  [1895]  A.  0. 11,  43  W.  B.  Dig.  121  ; 
Toulmin  v.  Steers,  3  Mer.  210 ;  Adams  v.  Angell,  25 
W.  R.  139,  5  Ch.  D.  634 ;  and  Shaw  v.  Foster,  20 
W.  B.  907,  L.  B.  5  H.  L.  321,  were  referred  to. 

The  House  took  time  for  consideration. 

Eabl   of   Halsbubt,    L.C.— The    facts    out  of 

(a.)  Beported  by  C.  H.  Gkafton,  Esq.,  Barrist^'* 
^t-^aw, 
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High  Cottbt. 


MnJ.EK  V,  JUBTIOBS  OF  DUDLBT. 


HighCoubt. 


brewen  might  for  reMons  oonneoted  with  their  own 
business  be  willing  to  give  were  to  be  treated  as  the 
gross  estimated  rental  of  the  premises  because  those 
sums  might  be  got  from  brewers,  then  it  was  wrong. 
The  decision  of  the  quarter  sessions  was  right  in 
prindple^  They  did  not  appear  to  haye  adopted  that 
part  of  White's  contention  which  was  erroneous. 
They  had  not  "  excluded  brewers  as  competitors/'  as 
they  were  invited  to  do,  but  they  had  for  some 
purpose  considered  the  effects  of  that  competition. 
Their  order  must  be  afflnned. 

Appeal  dismuBtd. 

Solicitors  for  the  appellants,  Berkeley,  CalcoU, 
Solloway,  &  Tudor,  for  Beaven  A  Oompton,  Bradford- 
on-Avon. 

Solicitors  for  the  respondent,  Eyre,  Bowling,  &  Co., 
for  C,  J.  Jones,  Trowbridge. 


roXj,  >^^.A^  ;^Y-^ 


(Wills  and  Kennedy,  JJ.)/  ^"^  ^^• 

MiiiLEB  V.  Justices  of  Dudley,  (a.) 

Licensing  Ads-^Serving  reputed  prcetitutes — Reasonable 
time  for  refreshments— Affirmative  evidence  of  offence 
alone  will  support  conviction — Licensing  Act,  1872 
(c.  94),  s,  14 — Summary  Jurisdiction  Act,  1879  (c. 
49),  s.  39. 

Jf.  W€U  convicted  under  section  14  o/  the  Licensing 
Act,  1872,  of  having  permitted  a  reputed  prostitute  to 
remain  on  licensed  premises  lonaer  than  a  reasonable 
time  for  the  woman  to  take  refreshments* 

Held,  that  the  conviclion  must  be  quashed  because  the 
evidence  of  the  offence  having  been  committed  given  by 
the  prosecution  wca  in  fact  circumstantial ;  and  before  a 
publican  could  be  convicted  affirmative  evidence  in  every 
case  must  be  given  by  the  prosecution  ; 

Held,  also,  that  under  the  Summary  Jurisdiction  Ad, 
1879,  s»  39,  the  onus  of  proving  the  offence  rests  on  the 
'p'osecuior,  and  that  the  defendant  was  right  in  not  call* 
ing  evidence  to  rebut  the  charge. 

Gase  stated  by  the  justices  for  the  county  of 
Worcester. 

The  appellant,  Mary  Miller,  had  been  convicted 
before  the  justices  at  sessions  of  an  offence  under 
section  14  of  the  Licensing  Act,  1872,  and  the 
queirtion  for  the  decision  of  fiie  court  was  whether 
tnat  conviction  ought  to  stand. 

The  appellant  was  the  oooofiier  of  a  beerhouse 
known  as  the  **  Mountain  Ash,"  in  the  borough  of 
Dudley,  and  was  summoned  for  having  on  the  29^ 
6i  September,  1^897,  permitted  reputed  prostitutes  to 
fluent  her  licensed  premises  and  remain  there 
longer  than  wa^  necessary  for  the  obtaining  of  reason- 
able refeshments  contrary  to  section  14  of  the 
Licensing  Act,  1872. 

The  facts  proved  before  the  magistrates  were  that 
a  woman  named  Higgins  of  the  unfortunate  class  on 
the  night  in  question  was  found  upon  the  appellant's 
premises  by  the  informant,  a  police-constaDle.  As 
soon  as  he  entered  the  appeUiInt  spoke  to  the  woman. 
Who  immediately  left.  No  evidence  was  offered  as  to 
whether  the  woman  had  gone  to  the  house  for  the 

1  purpose  of  obtaining  refreshment  or  not,  nor  how 
ongshe  had  been  upon  the  premises,  and  all  that  the 
case  stated  was  that  at  the  time  the  informant  saw 
Biggins  she  was  not  partaking  of  any  refreshment. 

The  appellant  caUed  no  witnesses  and  contended 

.L . 

(a.)  Seported  by  Ebskinb  Reid,  Esq.,  Barrister- 
at-sLaw. 


that  the  evidence  offered  by  the  prosecution  wm  not 
sufficient  to  justify  a  conviction  under  the  sectioe, 
since  the  prosecution  was  bound  to  prove,  not  ooljr 
that  the  publican  knowingly  permitted  repaid 
prostitutes  to  resort  to  his  premises,  but  also  that  he 
allowed  women  of  that  class  to  remain  there  longer 
than  was  neoessaiy  for  the  purpose  of  refr«shiiunt~ 
the  mere  serving  of  such  persons  beinff  in  itsdf  no 
offence — and  that  the  prosecution  had  offared  no 
evidence  at  all  to  prove  that  she  had  allowed  Higgiu 
to  remain  on  the  premises  longer  than  tide  woman 
was  entitled  to  be  there. 

The  majority  of  the  magistrates  were  of  opinioB 
that  upoft  the  evidence  the  appeal  should  be  dismiawi 
with  costs,  subject  to  the  decision  of  the  Kgh  Gooit 
whether,  on  the  facts,  the  conviction  could  he  mabi- 
tained. 

Hon.  A.  Lyttelton  (7.  R.  V.  Merchami  with  luai), 
for  the  appellant— rXhe  onus  of  proving  thatia 
offence  has  been  committed  rests  on  the  prosecntioiL 
It  is  net  sufficient  for  the  prosecution  to  state  fMti 
from  which  the  inference  may  be  drawn  that  ta 
offence  was  committed.  There  is  no  evidenoahoi 
that  Higgins  had  been  served  with  any  refnahment, 
nor  as  to  the  length  of  time  she  was  on  the  premiiBi, 
or  that  the  appellant  knew  she  was  there  at  all  until, 
seeing  the  constable  enter,  she  saw  her  for  the  fint 
time  and  at  once  asked  her  to  leave.  [He  wm 
stopped.] 

Horace  Avory,  for  the  justices. — ^The  prosecotia 
gave  all  such  evidence  as  it  was  possible  f6r  them  to 
put  forward,  and  it  rested  on  the  defendant  to  sbov 
tliat  the  charge  was  ill-founded.  Under  the  Act  of 
9  Qeo.  4  it  was  an  offence  to  permit  such  a  penoa 
as  Higgins  to  frequent  licensed  premises  at  afl. 
Then  case  after  case  was  decided  m  which  if  thi 
reputed  prostitute  was  merely  supplied  with  refcesk* 
ment  and  left  so  soon  as  she  haa  partaken  cf  it  no 

Eenalty  was  imposed.  This  case  law  becaou  staiate 
iw  by  the  passing  of  this  14th  section  of  the  Act  of 
1872.  It  was  true  that  the  constable  md  he  did  not 
see  the  woman  take  any  refreshment,  «nd  the  infei* 
ence  was  that  either  she  had  not  gone  there  ts 
set  refreshment  or,  having  finished  whatever  Ai 
had  ordered,  she  had  remained  on  after  the  " 
when  she  ought  to  have  left  [Wnxs,  J.— There  u 
a  third  inference.  The  time  that  the  constabb 
entered  was  the  time  that  the  woman  ought  to  leave 
the  premises.]  When  a  (diarge  was  lodged  againit 
a  person  under  a  statute  it  was  for  the  person  accused 
to  prove  that  he  came  within  some  exception  in  ha 
favour  under  that  statute,  not  for  the  proseontioa  Is 
prove  that  the  exception  or  proviso  did  not  anist  thi 
oefendant. 

Wills,   J.^I   think   this   conviction  cannot 
supported.    I  should  be  most  reluctant  indeed  to  i, 
a  aeoision  which  would  throw  any  real  diiBool^ 
the  way  of  administering  the  law  under  this  m  ' 
I  am  bound  to  consider  the  evidence  from  both 
and  it  is  dear,  whatever  may  be  tiiie  real 
I  admit  I  have  a  very  strong  susj^iion  of  whst     _ 
really  were-^that  the  evidence  offered  by  theprase» 
Ctttion  as  stated  in  the  case  will  not  support  M 
charge.    There  is  no  evidence  to  prove  that  M, 
innkeeper  knew  Higgins  was  on  the  _ 
might  have  been  tl^  an  hour,  or  she    „ 
only  just  come  in — or  that  Higgins  went  tfawe 
for  refreshments,  or  had  remained  kngsr  ibm 
reasonable  time  to  take  refredimentB.    A 
ought  not  to  be  obtained  on  mere  susniekw,  ho^ 
atfong  the  circumstantial  evidence  might  •PP^'J* 
be.    Daring  the  argument  our  attentum  wae  eelleC 
to  the  ohaoges  the  Summary  J«risdifltioa  Ast,  1679. 


Vol.  XLVi.      [July  is.  189a.]      THE  WEEKLY  REPORTER. 


6€7 


H.  G.     HoBTON  &  Co.  (Limited)  (Afplts.)  v.  The  Gttabdians  of  Walsall  Union  (Rspts.)*      H.  C. 


I.  39|  has  made  in  the  procedare  under  the  Aot  of 
1872.  It  was  contended  that  the  onus  of  proving 
that  repnted  prostitutes  had  not  remained  beyond 
the  time  reasonably  required  for  them  to  take 
nfreshments  now  rested  on  the  innkeeper.  The 
eharge,  Mr.  Avory  contended,  having  been  made 
sgiinit  the  defendant,  the  onus  of  disproving  it 
rated  on  him.  That,  in  my  opinion,  is  a  wrong 
contention.  It  rests  with  a  prosecution  in  every  case 
to  prove  the  charge  made.  For  the  prosecution  to 
nooeed  the  party  alleg^g  the  offence  must  make 
OQt  an  affirmative  case.  The  appeal  will  therefore  be 
sUowed,  and  the  conviction  qoauied. 

Eknnsdt,  J.»  ooncnrred. 

LyUelUm. — ^Will  your  lordships  allow  the  appeal 
with  oostfl  ? 

Wills,  J.— I  think  there  should  be  no  order  for 
nsts  made  against  the  justices,  although  they  have 
ip^oeed  this  appeal,  since  in  doing  so  they  have 
mstsd  the  court  very  much. 

Soltoitoo  for  the  appellant,  G»  8,  Warmingion  <b 
^.,  for  Wdrmington,  Thompson,  ds  Warmingion, 
Hidley. 

Solicitors  for  the  respondent  jostices,  Emmeti  db  (Jo*, 
»r  A,  W.  Barradah,  clerk  to  the  said  justices. 


Q.  B.  Div.  )  „^^  . 

WRSrmd  Kennedy.  JJ.)  f  ^^^  ^• 

OETOH  &  Co.  (Limited)  (Appellants)  v.  The 
iUAKDTAWS  OF  Walsall  Union  (Respondents),  (a.) 

wr  redes — G^rosa  s^maikd  rental — RateahU  value — 
Appeal  againU  vaisaMe  value  —  Bight  of  rating 
authorUy  to  adduce  emdente  to  increase  gross  value  in 
rate-book — Parochial  Assessments  Act,  1836  (6  cfc  7 
Will.  4,  e.  96),  s.  1. 

On  a  raJUpayeit^s  a^ppeal  to  quarter  sessions  against  a 
vr  rcUe  on  the  ground  that,  though  the  estimated  gross 
lial  in  the  rate-hook  is  correct^  the  rateable  value  is 
high  in  consequence  of  a  sufficient  siim  not  having 
m  allowed  /or  deductions,  the  rating  authority  are 
md  to  ctccept  the  grose  value  cm  ^fpearing  in  the  rate- 
fe,  and  cannot,  in  order  to  showikai  the  rateable  value 
wi  too  high^  give  any  evidence  to  show  that  in  faxi  the 
w  estimated  rental  as  appearing  in  the  rate-book  is  too 

Sase  stated  by  the  court  of  quarter  sessions  for  the 
mty  of  Stafford. 

Tpon  the  hearing  of  an  appeal  by  the  quarter 
umM  on  the  17th  of  November,  1807,  against  a 
r  ate  -whereby  the  appellants  were  rated  in 
feet  of  cdcrtain  premises  known  as  the  Alma  Works 
tpaod  by  the  appellants,  in  which  rate  the  appellants 
e  dflsoribed  as  the  owners  and  occupiers  of  the 
mbeeSf  and  in  which  rate  the  gross  estimated  rental 
pat  down  at  £750,  the  rateable  value  at  £600> 
the  amount  of  the  rate  was  2s.  in  the  pound, 
raa  ordered  that  the  rateable  value  be  reduced 
£415»     and   the  appeal  allowed  subject  to  this 

^  appellanta  weie  the  owners  and  occupiers  of 
m^mwwi  which  comprise  an  area  of  about  lour 
a-faalf  acr«s  of  land  upon  which  are  erected 
2iii^0,  snadhinery,  and  fixed  plant. 
poa  obj^otion  by  the  appdlants  to  the  assess- 
Pcouinaittee  of  the  Walsall  Union  the  gross 
u^ted  rental  was  reduced  to  £725,  and  the  rate- 

!.)  Reported  by  Sir  Sheusion  Bakbk,  Bart., 
Barrister-at-Law, 


able  value  to  £544.  The  appellants  appealed  to  the 
quarter  sessions,  thinking  the  reductions  made  by  the 
aseessment  conunittee  insufficient. 

On  the  hearing  of  the  appeal  the  appellants  accepted 
the  above  gross  estimated  rental  of  £725  as  correct, 
and  claimed,  in  order  to  arrive  at  the  correct  net 
annual  value,  to  deduct  from  the  said  sum  of  £725  the 
sum  of  £310  at  the  least,  which  the  appellants 
alleged  represented  the  averap^e  annual  expenditure 
upon  repurs,  insurance,  and  other  expenses  necessary 
to  maintain  the  premises  in  a  state  to  command  the 
rent  at  which  the  same  nught  reasonably  be  expected 
to  let  from  year  to  year. 

The  respondents  having  made  a  re-survey  of  the 
premises,  admitted  that  the  annual  average  sum  of 
£310  at  least  was  required  for  insurance,  repairs, 
and  other  expenses  necessary  to  maintain  the  premises 
in  a  state  to  command  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to 
year,  but  they  said  that  such  rent  was  in  fact  more 
than  that  shown  in  the  rate  as  the  gross  annual 
value. 

The  respondents  for  the  purpose  of  satisfying  the 
court  that  the  true  net  annual  or  rateable  value  of  the 
premises  upon  which  the  rate  was  made  according  to 
the  statute  of  6  &  7  Will.  4,  c.  96,  section  1,  was  not 
less  than  £544,  and  that  the  appellants  were  not 
agf^ved  by  the  gross  estimated  rental  being  under- 
estimated in  the  rate,  proposed  to  prove  that  the 
gross  estimated  rental  and  rateable  value  were  in  fact 
ulkderstated  in  the  rate-book  and  valuation  list,  and 
for  that  purpose  proposed  to  give  evidence  of  the  total 
present  structural  value  of  the  buildings  and  such  of  > 
the  plant  and  machinery  as  was  .properiy  to  be.tal^en 
into  account  as  enhancing  the  anno&l  value,  and  to , 
take  a  percentage  upon  such  structural  vialue  which 
would  give  the  true  rateable  value,  and  to  such  true 
rateable  value  the  respondents  agreed  that  the  sum  of 
not  less  than  £310  should  be  added  to  arrive  at  the 
true  estimated  rental ;  and  the  respondents  also  pro- 
posed to  show  that  the  apparently  insufficient  deouc- 
tion  from  the  gross  estimated  rental  to  rateable  value 
arose  from  both  these  items  being  considerably  under- 
estimated. 

The  respondents  did  not  claim  that  either  the  gross 
estimated  rental  of  £725,  or  the  rateable  value  of 
£544,  should  be  increased,  but  that  the  real  point  at 
issue  was  the  net  annual  or  rateable  value  of  the 
premises,  and  they  claimed  the  right  to  call  the 
above  evidence  to  show  that  the  rate  of  £54  Ss.  (being 
the  rate  on  the  reduced  rateable  value  of  £544)  was 
not  made  upon  a  higher  sum  than  the  true  net  annual 
value ;  and  they  also  contended  that  in  manufactories 
where  the  wear  and  tear  of  buildings  and  plant  is 
great  it  is  impracticable  to  enter  a  high  gross 
estimated  rental  in  the  poor  rate. 

The  appellants  contended  that  the  amount  appear- 
ing in  the  valuation  list  as  the  gross  estimated  i^ental 
was  conclusive,  and  that  as  that  aniount  was  ad- 
mitted by  the  appellants  the  only  question  which 
the  court  had  power  to  decide  was  what  wisre  the 
proper  deductions  and  the  amount  thereof  to  be  made 
from  such  gross  estimated  rental  in  order  to  arrive  at 
the  rateable  value. 

The  respondents  contended  that,  specifically  dis- 
claiming as  they  did  any  application  to  increase  the 
gross  estimated  rental,  they  were  entitied  to  adduce 
evidence  which  would  show  that  the  true  net  annual 
or  rateable  value  of  the  premises  had  not  been 
exceeded  in  the  assessment,  notwithstanding  that 
they  would  thereby  incidentally  show  that  the  gross 
estimated  rental  liad  been  estimated  at  too  low  a 
figure. 

The  justices  in  quarter  sessions  were  of  opinion 
that  the  evidence  offered  by  the  respondents  was,  in 
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the  circnmstazicefl,  and  having  regard  to  the  admissions 
of  the  respondents,  inadmissible,  and  they  accordingly 
rejected  the  same,  and  ordered  the  rateable  value  1 1 
be  reduced  as  aforesaid  to  £415,  and  allowed  the 
appeal. 

The  question  for  the  opinion  of  the  court  was: 
Whether  in  the  circumstances  aforesaid,  and  having 
regard  to  the  admissions  of  the  respondents,  the 
justices  rightly  rejected  the  said  evidence. 

Alfred  Young 201^  G,  C,  Lewis,  for  the  respondents. 
— The  court  of  quarter  sessions  were  wrong  in 
rejecting  the  evidence  tendered  by  the  respondents. 
The  real  point  at  issue  was  the  net  annual  or  rateable 
value,  and  the  evidence  rejected  was  to  show  that  the 
net  rateable  value  was  not  too  high.  Admitting 
that  the  amount  of  the  deductions  was  £310,  we 
were  still  entitled  to  show  that  the  gross  and  rate- 
able values  were  understated,  and  that  therefore, 
although  the  deduction  of  £310  was  made,  the  net 
rateable  value  would  not  have  been  less  than  £544. 
In  most  cases  it  is  impossible  to  arrive  at  the  gross 
value  first,  but  you  must  arrive  at  the  rateable  first 
and  then  from  that  get  the  gross.  That  was  the 
procedure  adopted  by  the  respondents  here,  as  the 
evidence  was  to  show  that  the  net  value  was  not 
less  than  £544.  That  evidence  was  admissible, 
although  the  effect  of  it  may  have  be«>n  to  show  that 
the  gross  value  also  ought  to  be  iucreased :  Reg,  v. 
Wella,  15  W,  E.  1059.  L.  R.  2  Q.  B.  542;  Jieg,  v. 
Fordham  {Inhabitants  of),  11  A.  &  E.  73;  Beg.  v. 
London  School  Board,  65  L,  J.  M.  C.  33,  at  p.  37 ; 
Denahy  and  Cadeby  Colliery  Co.  v.  Assessmeni  Com' 
mittee  of  the  Doncaater  Union,  78  L.  T.  388. 

A.  T,  Lawrence,  Q.C.,  and  Diaturnal,  for  the  appel- 
lants.— The  quarter  sessions  were  right  in  excludiog 
this  evidence.  The  gross  estimated  rental  of  £725 
was  accepted  by  the  appellants,  and  the  quarter  ses- 
sions were  bound  to  take  that  figure  as  settled.  The 
deduction  of  £310  was  admitted  by  the  respondents, 
and  if  that  sum  be  taken  from  the  gross  of  £725, 
which  must  be  taken  to  be  fixed,  then  the  net  rateable 
value  would  stand  at  £415  as  settled  by  the  quarter 
sessions.  When  the  gross  value  has  once  been  fixed, 
then  all  that  has  to  be  done  to  arrive  at  the  net  is  to 
make  the  necessary  deductions.  Section  1  of  the  Act 
6  &  7  Will.  4,  c.  96,  shows  how  this  is  to  be  done. 
Under  that  section  yon  have  to  consider  what  a 
hypothetical  tenant  from  year  to  year  would  give  for 
the  premises;  then  that  rent  "free  of  all  usual 
tenant's  rates  and  taxes  "  is  the  gross  estimated  rental, 
and  from  that  there  has  to  be  deducted  the  '<  probable 
average  annual  cost  of  the  repairs,'*  and  the  result 
would  be  the  net  or  rateable  value.  The  present  case 
is  really  concluded  by  the  decision  of  Day  and 
PhilUmore,  JJ.,  in  the  case  of  The  Denahy  and  Cadedy 
Colliery  Co.  v.  Asseaement  Committee  of  the  Doncaater 
Union. 

Alfred  Young  in  reply. 

Wills,  J. — The  difference  in  question  in  this  case 
is  small ;  it  applies  to  only  one  rating,  and  any  mis- 
take may  be  corrected  in  the  next  rating.  The  ques- 
tion, however,  is  one  of  very  considerable  importance 
in  the  administration  of  the  law  as  regards  rating. 
Though  the  case  is  one  of  very  considerable  difficulty, 
and  one  on  which  much  may  be  said  on  both  sides,  I 
have  come  to  the  conclusion  that  the  view  taken  by 
the  quarter  sessions  was  right.  The  real  substantial 
subject  in  dispute,  and  the  thing  that  in  almost  every 
case  is  the  only  one  that  is  of  the  slightest  importance 
to  the  parties,  is  the  net  rateable  value  and  what  it 
ought  to  stand  at.  I  am  not  in  the  least  impressed 
by  the  argpiment  urged  for  the  apftellants  that  if  this 
decision  were  against  them  they  would  have  lost  an 


additional  chance  of  disturbing  this  rate  on  the  ground 
of  inequality  in  the  assessment  of  tlie  gross  rateaUs 
value.  That  is  inevitable,  but  I  confess  that  that 
hardship  does  not  affect  my  mind  in  the  least. 

What  I  am  impressed  with  is  that  the  whole  of 
this  apparatus  for  rating  and  for  appeals  in  respect  rf 
rating  is  statutory,    and  we  have  to  look  at  the 
statutes  alone  to  sav  what  ought  to  be  done  or  what 
ought  not  to  be   done.    There   are  very  elaborata 
provisions  in  these  statutes  for  enabling  the  rating 
authorities  to  arrive  at  a  just  condnrion  and  to  gee 
their  figures  right.     There  arc  also  elaborate  pro- 
visions Tot  enabling  appellants  to  appeal,  which  mvf 
lead  to  numy  of  the  figures  in  the  rate-book  hetnf 
altered  upon  an  appeal ;  but,  as  it  seems  to  me,  then 
is  no  machinery  by  which  the  correct  figore  for  the 
estimated  gross  value  can  be  increased  after  the  nt» 
is  once  made  up.    No  appellant  will  claim  to  be  rated 
higher  than  he  is  rated ;   but  if  one  ooold  oaooan 
such  a  case  then  it  might  fall  within  the  sectioo- 
namely,  section  1  of  41  Geo.  3,  o.  23,  which  would 
give  power  to  amend  it  in  such  a  case  by  ratsing  it 
I  do   not,    however,  think  that  the  parish  rsting 
authority  can  ever  claim  the  benefit  of  that  sectioii. 
which  enables  the  quarter  sessions  to  amend  a  nJte 
instead  of  quashing  it  to  get  the  figure  amended  b/ 
way  of  increase.     The  rating  authorities,  where  thiyr 
is  an  appeal  against  the  rates,  although  it  involvn  • 
question  as  to  the  gross  rateable  value,  oannot,  andtr 
that  section,  get  the  figpire  altered  in  their  favour  or 
for  their  benefit,  because  the  power  to  ffive  rsUef  sad 
save  the  rate  from  being  quashed  only  applies  is 
cases  in  which,  but  for  the  Act  of  Parliament,  tb 
rate  would  have  been  liable  to  be  quashed.    There- 
fore it  does  not  apply  in  a  case  in  which  there  is  eithm 
no  appeal  against  the   gross  rateable  value,  or  m 
which,   there  having  been  an  appeal,  it  has  bea 
dropped,  and  no  question  arises  in  respect  of  it,  or 
inde^  in  any  case  in  respect  of  the  gross  estimsted 
value  being  too  low,  because  the  rate  would  not  be 
quashed  simply  because  that  was  not  high  enoo^b. 
I'heref ore  there  was  no  power  under  the  ciruumstiaflei 
of  this  case  to  alter  the  figure  of  the  gross  estiouited 
rental,  and  that  figure  in  the  rate-book  oonsequentlf 
stands,  and  it  would  be  wrong  to  say  tliat  the  nupi- 
trates  are  to  embark  upon  an  inquiry  which  migbt 
lead  to  a  second  figure — namely,  the  net  ratatble- 
value,  being  altered  in  such  a  way  that  the  rdiiioai 
between  these  two  figures  of  gross  and  net  tiIoh  ; 
would  be  disregarded  and  violated. 

I  think,  therefore,  that  it  is  not  within  thefandioBi 
of  the  court  of  quarter  sessions  to  make  saeb  ss 
alteration— that  is  to  say,  they  cannot  have  powe 
alter  a  rate  which  they  may  know  to  be  wrong;  ssi 
if  they  cannot  do  so,  they  must  be  confined  to  seoaS 
that  the  proper  deductions  are  made  and  to  hriagiag 
the  net  rateable  value  into  harmonions  relation  «i^ 
the  initial  figure  of  the  gross  estimated  value.  M* 
view  is  in  consonance  with  the  view  lately  eipami 
in  the  case  of  the  Denahy  and  Cadeby  Colliery  Co.  v.  Am* 
caster  Union,  which  expression  of  opinion  we  tbiik 
was  right.  I  may  also  add  that  there  is  no  mtcUsoy 
provided  for  doing  that  which  would  be  neosewyt: 
be  done  in  this  case  in  order  to  make  the  n^  ^ 
harmonious  and  consistent  one,  and  it  is  obnooi  A*^ 
there  is  great  convenience  in  insisting  apoe  tto^ 
finality  of  figures  which  have  once  been  entend  * 
the  rate-book.  A  case  was  put  during  the  arsa« 
in  which  there  might  be  a  real  wrong  growing  oitef  « 
contrary  decision  to  that  we  are  now  giving,  beasflS 
it  might  be,  and  very  likely  would  be,  tbsi  s§ 
appellant  who  was  satisfied  with  the  gross  ^'^'^^ 
rental,  but  who  was  dissatisfied  with  the  aaaoes*^ 
the  deductions,  might  come  into  court  with  a  wg" 
good  case  as  to  the  amount  of  the  deductions,  a^^ 
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sod  if  be  were  then  to  be  met  with  a  wholly  new 
oue  of  which  he  had  no  notice,  as  to  the  gross 
estimated  rental  not  being  sufficient,  it  would  involve 
either  an  adjournment  of  the  case  or  his  having  to 
embark  upon  a  long  inquiry  of  an  expensive  kind 
for  which  he  may  not  be  prepared,  and  which,  in 
many  cases,  he  would  never  have  accepted  if  he  had 
known  that  the  gross  estimated  rental  itself  was 
going  to  be  attacked.  The  view  we  are  ezpresiiing  is 
more  oonsonant  than  the  contrary  view  would  be 
with  the  language  of  the  first  section  of  this  Act  of 
WHL  4,  which  is  the  starting-point  in  aJl  these 
matters.  That  section  starts  witii  the  gross  estimated 
value  as  the  thing  from  which  deductions  are  to  be 
made  in  order  to  arrive  at  the  net ;  and  however  the 
irross  value  is  to  be  arrived  at,  the  Act  seems  upon 
the  whole  to  indicate,  as  was  said  in  the  Denahy  and 
CadAif  Colliery  Co.  v.  DoncasUr  Unions  that  the  gross 
value  is  the  starting-point,  and  that  the  deductions  are 
to  be  made  from  that.  I  think  the  court  of  quarter 
•esBiona  were  right  in  refusing  to  embark  upon  this 
inquiry,  and  that  this  appeid,  therefore,  must  be 
dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion  and  for 
the  same  reasons. 

OrdtT  of  quarter  sesaiona  affirmed. 

Solicitors  for  the  appellants,  E.  Flux  ds  Leadbitter, 
for  Skfter  dk  Co,,  Darlaston. 

Solicitors  for  the  respondents,  Smiles  <k  Co,,  for  L, 
IF.  Lewis  &  Sons,  Walsall. 


April  25. 


iHou^e  Of  Eotti0. 

Prom  C.  A.) 
(England).  ) 

London  Tramways  Co.  v.  London  County 

COXTNOIL.  (a.) 

Hou9t  of  Lords — Decision  on  question  of  law  fined, 

A  decision  of  the  House  of  Lords  once  given  upon  a 
question  of  law  is  conclusive  upon  tJie  House  afterwards. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  affirming  that  of  the  Queen's  Bench  Division, 
whereby  an  application  of  the  appellants  that  a  certain 
award  of  Sir  Frederick  Bramwell  made  in  an  arbitra- 
tion between  the  parties  should  be  set  aside  or  re- 
mitted to  the  arbitrator  for  further  consideration  was 
dismissed  with  costs. 

The  question  before  the  House  involved  a  recon- 
sideration of  previous  decisions  of  this  House — viz., 
Edinburgh  Street  Tramways  Co,  v.  Lord  Frovost  and 
Magistrates  of  Edinburgh,  [1894]  A.  C.  456,  and 
London  Street  Tramv>ays  Co,  v.  London  County  Council, 
[18d4]  A.  C.  489,  43  W.  B.  Dig.  182. 

Sir  B.  T,  Beid,  Q,C.,  and  Seward  Brice,  Q,C,  {J,  R, 
Paget  with  them),  for  tiie  appellants. 

Freeman,  Q.C,  and  A,  T.  Lyttdton,  for  the 
nspondents,  were  not  heard* 

EABli  OF  Halsbuby,  L.C.— I  think  your  lordships 
are  verr  much  indebted  to  Sir  Bobert  Beid  and  ms 
laamed  junior  for  the  candour  with  which  this 
anestion  has  been  raised.  It  would  undoubtedly 
naTe  been  extremely  inconvenient  if,  after  hearing 
the  caae  azgned  for  a  considerable  time,  the  fact  had 
been  pointed  out  to  us  that  there  was  a  decision  of 


(a.)  Beportcd  by  C.  H.  G&afton,  Esc}.,  Barrister- 

^t-I>iW, 


this  House  which  was  conclusive  upon  the  point.    By 
the    candour    of    the    learned    counsel,    who    very 

Eroperly  raised  the  question  in  the  first  instance,  it 
as  now  been  admitted  that  there  is  upon  this  very 
question  a  decision  of  this  House. 

For  my  own  part  I  am  prepared  to  say  that  I 
adhere  in  terms  to  what  has  been  said  by  Lord 
Campbell  and  assented  to  by  Lord  Wensleydale, 
Lord  Cran worth,  Lord  Chelmsford,  and  others,  that  a 
decision  of  this  House  once  given  upon  a  point  of  law 
is  conclusive  upon  this  House  after  v^ards,  and  that  it 
is  impossible  to  raise  that  question  again  as  if  it  was 
res  integroy  and  could  be  re-argued,  and  so  the  House 
be  asked  to  reverse  its  own  decision.  That  is  a 
principle  which  has  been,  I  b'^lieve,  without  any  real 
decision  to  the  contrary,  established  now  for  some 
centuries,  and  I  am  therefore  of  opinion  that  in  this 
case  it  is  not  competent  for  us  to  re-hear,  and  for 
counsel  to  re-argue,  a  question  which  has  been 
recently  decided. 

The  only  trace  of  authority  for  the  proposition 
submitted  to  us  by  the  learned  counsel  is  that  of 
Lord  St.  Leonards,  and  I  give  full  eflEbct  to  the 
argpiment  of  the  learned  counsel  when  I  say  no  doubt 
that  Lord  St.  Leonards  did  in  the  most  unqu^ified 
manner  lay  down  the  proposition  for  which  he 
contends.  Whether  that  noble  and  learned  lord  was 
altogether  satisfied  with  his  own  reasoning,  I  am  not 
prepared  to  say.  When  I  find  the  proposition 
coiu)led  with  sudi  Qualifications  and  such  a  preamble 
as  Lord  St.  Leonards  has  introduced  in  his  judgment, 
I  entertain  some  doubt  whether  the  noble  and 
learned  lord  was  perfectly  satisfied  in  his  own  mind 
as  to  the  logic  of  his  reasoning.  Whether  he  was  or 
was  not,  the  main  ^int  is  that  this  House  has  on 
more  than  one  occasion  acted  upon  the  principle  to 
which  I  have  referred.  No  more  conspicuous  case 
could  arise,  I  think,  than  what  occurred  in  the  case  of 
BeamUh  v.  Beamish,  9  H.  L.  Caa.  274,  10  W.  B.  H.  L. 
Dig.  3.  In  that  case  some  of  the  learned  lords 
were  of  opinion  that  Beg,  v.  Millis  10  CI.  &  F. 
634  (in  error)  was  wrongly  decided,  but  never- 
theless they  acquiesced  in  that  decision;  that  is  to 
say,  they  held  themselves  bound  by  that  decision  in 
the  subsequent  case  of  Beamish  v.  Beamish,  and 
treated  that  decision  of  your  lordships*  House  as 
conclusive  upon  the  question  then  under  appeal 

It  is  totally  impossible,  as  it  appears  to  me,  to 
disregard  the  whole  current  of  authority  upon  this 
subject,  and  to  suppose  that  what  some  people  call 
an  *' eztraordinory  case,"  an  ''unusual  case,''  a  case 
somewhat  different  from  the  commoa,  in  the  opinion 
of  each  litigant  in  turn  is  sufficient  to  justify  the 
re-hearing  and  re-arguing  before  the  final  Court  of 
Appeal  of  a  question  which  has  been  already  decided. 
Of  course  I  do  not  deny  that  cases  of  individual 
hardship  may  arise,  and  there  may  be  a  current  of 
opinion  in  the  profession  that  such  and  such  a 
judgment  was  erroneous ;  but  what  is  that  occasional 
intmerence  with  what  is,  perhaps,  abstract  justice, 
as  compared  with  the  inconvenience — the  disastrous 
inconvenience—of  having  each  question  subject  to 
being  re-argued,  and  the  dealings  of  mankind 
rendered  dom>tful  by  reason  of  different  decisions,  so 
that  in  truth  and  in  fact  there  would  be  no  real  final 
Court  of  Appeal.  It  is  interest  rei  publicce  that  there 
should  he  finis  litium  at  some  time,  and  there  could 
be  no  finis  litium  if  it  were  possible  to  suggest  in  each 
case  that  it  miffht  be  re-argued,  because  it  is  "not  an 
ordinary  case,"  whatever  that  may  mean.  Under 
these  circumstances  I  am  of  opinion  that  we  ought 
not  to  allow  this  question  to  be  re-argpied. 

II  only  wish  to  say  one  word  in  answer  to  a  very 
ingenious  argument  which  the  learned  counsel  set 
l^efore   your  lordships.    It  is  said  that  this  House 
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might  have  omitted  to  notioe  an  Aot  of  Parliament  or 
might  have  acted  upon  an  Aot  of  Parliament  whioh 
was  afterwards  found  to  have  been  repealed.  It 
seems  to  me  that  the  answer  to  that  ingenious 
suggestion  is  a  very  manifest  one — namely,  tlmt  that 
womd  be  a  case  of  a  mistake  of  fact.  If  the  House 
were  under  the  impression  that  there  was  an  Act 
when  there  was  not  such  an  Act  as  was  suggested,  of 
course  they  would  not  be  bound  when  the  fact  was 
ascertained  that  there  was  not  such  an  Act,  or  that 
the  Act  had  been  repealed,  to  proceed  upon  the 
hypothesis  that  the  Act  existed.  They  woidd  then 
have  ascertained  whether  it  existed  or  not  as  a  matter 
of  fact,  and  in  a  subsequent  case  they  would  aot  upon 
the  law  as  they  then  found  it  to  be,  although  before 
they  had  been  under  the  impression,  on  the 
hypothesis  I  have  put,  either  on  the  one  hand  that 
an  Act  of  Parliament  did  not  exist,  or,  on  the  other 
hand,  that  an  Act  had  not  been  repealed  (either  case 
might  be  taken  as  an  example)  and  acted  accordingly. 
But  what  relation  has  that  proposition  to  the 
question,  whether  the  same  question  of  law  can  be 
re-argued  on  the  ground  that  it  was  not  argued  or 
not  sufficiently  argued,  or  that  the  decision  of  law 
upon  the  argument  was  wrong?  It  has  no 
application  at  all. 

Under  these  circumstances,  it  appears  to  me  that 
your  lordships  would  do  well  to  act  upon  that  which 
has  been  universally  assumed  in  the  profession,  so  far 
as  I  know,  to  be  the  principle — ^namely,  that  a 
decision  of  this  House  upon  a  question  of  law  is 
conclusive,  and  that  nothing  but  an  Act  of 
Parliament  can  set  right  tl&at  which  is  alleged  to  be 
wrong  in  a  judgment  of  this  House.  For  these 
reasons,  I  move  your  lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  Macnaghtex,  Lord  Morris,  and  Lord 
James  of  Hereford  concurred. 

Solicitors  for  the  appellants,  Murray,  Hutchins,  A 
Stirling. 

Solicitor  for  the  respondents,  W,  A,  Blaxland. 


Otourt  of  nfftal 

From  Chan.  Div.  "^ 

(Lindley,  M.R..  and  Chitty  (  March  24,  25; 

and  Collins,  L.JJ.)  (  June  10,  11,  16. 

[and  Chan.  Div.  (Byrne,  J.)]  / 

Ward  v.  Mayor,  Aldermen,  and  Burgesses  of 
Portsmouth,  (o.) 

Burial — ^ei^;  burial-ground — Addition  to  an  old  hurial- 
ground — Approval  of  Secretary  of  State — Burial.  Act^ 
1852  (15  &  16  Vict,  c.  85),  88.  25,  26,  2S^Burial 
Act,  1853  (16  <fc  17  Vict,  c.  134),  «.  1,  6. 

Under  the  Burial  Act,  1852,  a  burial  board  can  buy 
land  or  appropriate  pariah  land,  or  accept  a  gift  of  land, 
for  the  purpose  of  a  burial-ground  without  the  prelimin- 
ary sanction  of  a  Secretary  of  State, 

The  restriction  contained  in  section  6  of  the  Burial 
Act,  1853,  as  to  the  opening  of  any  new  burial-ground 
without  the  consent  of  a  Secretary  of  State  applies  only 
to  the  "  provision  and  user  "  of  such  burial-ground,  and 
not  to  its  acquisition  by  a  burial  board. 

Consequently  it  is  intra  vires  of  a  burial  board,  or 
their  statutory  successors,  to  aapiire  ground  adjacent  to 

(a.)  Reported  by  Neville  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


their  existing  burial-ground  as  an  addition  to  it  with' 
out  obtaining  the  approval  of  a  Secretary  of  State, 

So  held  by  the  Court  of  Appeal,  reverting  the  decisiok 
0^  Byrne,  J. 

This  was  an  action  against  a  municipal  oorpora- 
tion  upon  a  contract  to  purchase  a  piece  of  land  to 
be  used  as  an  addition  to  a  burial-ground  already 
existing,  the  approval  of  the  Home  Secretary  not 
having  been  obtained. 

In  August,  1889,  the  plaintiff,  William  Waid, 
aereed  to  sell,  and  the  burial  board  for  the  parish 
of  Portsmouth  agreed  to  purchase,  certain  land  at 
Portsea,  adjoining  a  burial-ground  vested  in  the 
corporation,  and  intended  to  be  used  as  an  additioo  to 
or  enlargement  of  the  existing  burial- icround.  Ths 
purchase-money  was  £6,270,  of  which  £100  was  paid 
upon  the  signing  of  the  contract,  and  the  residue  wis 
to  be  paid  upon  completion,  the  date  of  which  wis 
fixed  for  the  24th  of  June,  1896.  The  vendor  was  to 
remain  in  possession  in  the  meantime,  and  to  be  at 
liberty  to  work  the  land  as  a  brickfield.  The  approTal 
of  the  vestry  had  previously  been  obtained. 

In  January,  1895,  the  Corporation  of  Portamoatii, 
acting  as  an  urb-in  sanitary  authority,  passed  a  reso- 
lution in  conformity  with  section  62  of  ihe  Lood 
Grovemment  Act,  1894,  whereby  the  powers,  dutiei, 
property,  and  liabUities  of  the  burial  board  were 
transferred  to  the  corporation,  who  became  their 
successors  as  from  the  11th  of  June,  1896. 

In  1854  an  order  in  council  was  made  under 
section  1  of  the  Burial  Act,  1853,  restraining  the 
owning  of  any  new  burial-ground  ia  Portsmouth 
without  the  previous  approval  of  a  secretary  ol 
state.  The  corporation  in  consequence  appUed  to 
the  Home  Secretary  for  his  approval  to  the  land 
agreed  to  be  purchased  being  used  as  a  burial-ground, 
but  the  Secretary  declined  to  accede  to  the  apphoa- 
tion  upon  the  ground  that  the  land  being  within  100 
yards  of  dwelling-houses  the  case  came  within  the 
prohibition  of  section  9  of  the  Burial  Act,  \%bk 
Thereupon  the  corporation  refused  to  oompletethe 
purchase  of  the  land,  and  the  vendor  brought  thii 
action  for  specific  performance  of  the  agreement, 
or  in  the  alternative  for  damages  for  its  breach. 

The  following  sections  of  the  Burial  Acts  are  the 
material  ones : 

Burial  Act,  1852  (15  &  16  Vict  c  85),  b.  25.— 
Every  burial  board  shall,  with  all  convenient  speed, 
proceed  to  provide  a  burial-ground  for  the  paivh 
or  parishes  for  which  they  are  appointed  to  act,  and 
to  make  arrangements  for  facilitating  intermenti 
therein;  and  in  providing  such  burial-ground  the 
board  shall  have  reference  to  the  convenience  of 
access  thereto  from  the  parish  or  parishes  for  which 
the  same  is  provided;  and  any  such  burial-ground 
may  be  provided  either  within  or  without  the  Hnuts 
of  the  parish,  or  all  or  any  of  the  parishes  fot  whi^ 
the  same  is  provided ;  but  [no  ground  not  already 
used  as  or  appropriated  for  a  cemetery  shall  he 
appropriated  as  a  burial-ground,  or  as  an  addition 
to  a  burial-ground,  under  this  Act,  nearer  than  200 
yards  to  any  dwelling-house  without  the  consent  in 
writing  of  the  owner,  lessee,  and  occupier  of  sach 
dwelling-house].  (The  words  in  brackets  have  been 
repealed.) 

Section  26. — For  the  providing  such  butial-groiiBd 
it  shall  be  lawful  for  the  burial  board,  with  the 
approval  of  the  vestry  or  vestries  of  the  pvishor 
respective  parishes,  to  contract  for  and  purchase  any 
landd  for  the  purpose  of  forming  a  burifd-groond,  or 
for  making  additions  to  any  burial-groond  to  he 
formed  or  purchased  under  this  Act,  as  soah  board 
may  think  At.     .     .     . 

Section  28.— It  shall  bj  lawful  for  any  such  boaid« 
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with  the  approval  of  the  vestry,  to  Bell  and  dispose 
of  any  lanas  purchased  by  them  under  this  Act,  or 
any  part  thereof,  in  which  no  interment  shall  have 
taken  place,  and  which  it  may  appear  to  the  board 
may  be  properly  sold  or  disposed  of.     •     .     • 

Burial  Act,  1853  (16  &  17  Vict.  c.  134),  s.  1.— 
In  case  it  appear  to  her  Majesty  in  council,  upon 
the  representation  of  one  of  her  Majesty's  principal 
secretariee  of  state,  that  for  the  protection  of  the 
public  health  the  opening  of  any  new  burial-ground 
in  any  city  or  town,  or  within  any  other  limits, 
nve  with  the  previous  approval  of  one  of  such 
fecretaries  of  state,  should  be  prohibited,  or  that 
burials  in  any  city  or  town,  or  within  any  other 
limits,  or  in  any  burial-grounds  or  places  of  burial, 
should  be  wholly  discontinued,  or  should  be  discon- 
tiDued  subject  to  any  exception  or  qualification,  it 
shall  be  lawful  for  her  Majesty,  by  and  with  the 
advice  of  her  privy  council,  to  order  that  no  new 
burial-ground  shall  be  opened  in  such  city  or  town, 
or  within  such  limits,  without  such  previous  approval, 
or  (as  the  case  may  require)  that  after  a  time  men- 
tioned in  the  ordt^r  burials  \d.  such  city  or  town,  or 
within  such  limits,  or  in  such  burial-grounds  or  places 
of  burial,  shall  be  discontinued  wholly,  or  subject  to 
any  exceptions  or  qualifications  mentioned  in  such 
order,  and  so  from  time  to  time  as  circumstances  may 
require.     •     .     . 

Bection  6. — ^Where  by  any  such  order  in  council  as 
aforesaid  it  is  ordered  that  no  new  burial-ground 
shall  be  opened  in  any  city  or  town,  or  within  any 
limits  therein  mentioned,  without  the  previous 
approval  of  one  of  her  Majesty's  principal  secretaries 
of  state,  no  new  burial-ground  or  cemetery  (parochial 
or  non-parochial)  shall  be  provided  and  used  in  such 
a  dty  or  town,  or  within  such  limits,  without  such 
previous  approval 

Burial  Act,  1855  (18  &  19  Vict.  c.  128),  s.  9. 
— So  much  of  the  said  Act  of  the  15th  and  16th 
years  of  her  Majesty  as  enacts  that  **No  ground 
.  .  .  such  dwelling  house,"  shall  be  repealed ;  but 
no  ground  not  already  used  as  or  appropriated  for  a 
cemetery  shall  be  used  for  burials  under  the  said  Act 
or  this  Act,  or  either  of  them,  within  the  distance  of 
one  hundred  yards  from  any  dwelling-house,  without 
such  consent  as  aforesaid. 

Warmington^  Q,0»,  Astbury^  Q»C,  and  Methold,  for 
the  plaintiff. — ^The  only  thing  prohibited  is  a  new 
buriu-ground.  There  is  no  prohibition  of  the  en- 
largement of  an  existing  one,  which  is  all  that  is 
proposed  to  be  done  here.  The  approval  of  the 
secretary  of  state  is  not  then  necessary,  and  the 
contract  is  not  ultra  vires,  and  the  defendants  are 
bound  to  complete.  In  the  Burial  Act,  1852,  s.  25, 
an  addition  to  a  burial-ground  is  mentioned  as  some- 
thing distinct  from  a  new  burial-ground,  and  so  in 
section  26.  When,  therefore,  we  find  no  mention  of 
an  addition  in  section  6  of  the  Burial  Act,  1853,  we 
must  suppose  the  section  was  not  intended  to  apply 
to  such  a  case.  In  any  case  there  is  nothing  ultra 
vires  in  the  burial  board  making  the  contract,  or 
t^e  corporation  taldng  it  over.  The  prohibition  only 
extends  to  actually  using  the  land  as  a  burial-ground  : 
Cowley  {Lord)  v.  Byas^  26  W.  R.  1,  5  Ch.  D.  944. 
They  can  seli  it  again  if  they  choose  (see  Burial  Act, 
1852.  s.  28). 

Hve,  Q,C,,Macmorran,  Q.G,,  axid  Qeorge  Williamson, 
for  the  defendants. — A  piece  of  land  bought  for  a 
burial-ground  is  not  the  less  a  new  burial-ground 
because  it  adjoins  an  existing  one.  Suppose  the  old 
ground  was  full,  would  not  further  land  be  a  new 
ground  Y  New  ground  means  any  ground  used  for 
the  fir«t  time  for  the  purpose.  On  the  plaintiff's  con- 
tention you  may  extend  the  old  cemetery   to  any 


extent,  but  you  may  not  add  a  single  acre  across  the 
road.  The  contract  was  consequently  ultra  vires. 
Hie  burial  board  could  only  acquire  land  for  the 
specific  purpose,  and  they  had  not  the  approval  of  the 
board  which  was  requisite  under  .the  Burial  Act, 
1855 :  Stevens  v.  Gourhy,  8  W.  B.  85,  7  C.  B.  N.  8.  99. 
[They  also  cited  Reg.  v.  Burial  Board  of  Kilham, 
1  Times  L.  B.  577.] 

Bybne,  J  — In  this  case  the  plaintiff,  oa  the  Ist  of 
August,  1889,  entered  into  a  contract  with  the 
burifd  board  for  the  sale  of  certain  property.  The 
land  was  wanted  by  the  board  for  use  as  a  burial- 
ground,  and  was  adjacent  to  a  burial-ground  which 
the  board  already  had,  and  it  was  wanted  to  make, 
what  I  may  call  without  prejudice  to  the  question  I 
have  to  decide,  **an  addition''  to  the  old  burial- 
ground.  The  contract  was  not  to  be  complete  until 
after  the  lapse  of  a  term  of  years,  and  in  the  mean- 
time the  plaintiff  was  to  have  a  certain  use  of  thn 
propertv.  The  term  has  elapsed,  and  the  plaintiff 
now  asks  for  specific  performance  against  the  cor- 
poration of  Portsmouth,  who  are  the  transferees 
under  statute  of  the  burial  board ;  and  the  case  may 
be  treated  as  against  them  as  if  it  were  a  case  against 
the  burial  board. 

The  question  arises  upon  the  construction  of 
certain  Burial  Acts.  The  first  of  these  is  the  Burial 
Act  of  1852,  which  provides,  by  section  25,  that 
"Every  burial  boaid" — [His  lordship  read  the 
section,  and  continued:]  The  latter  part  of  the 
section  containing  the  provision  beginning  with  the 
words  **  But  no  ground "  has  since  been  repealed 
and  a  new  provision  substituted  to  which  I  need  not 
refer.  But  it  is  legitimate  to  refer  to  this  latter  part  of 
section  25  for  the  purpose  of  ascertaining  whether  other 
provisions,  to  wMch  I  shall  have  to  refer,  relate  to 
property  wanted  (as  in  the  present  case)  as  an 
addition  to  a  burial-groun'^.  It  has  been  pointed  out 
that  while  the  first  part  of  the  section  speaks  of  "  a 
burial-ground,"  the  latter  part  speaks  of  *' a  burial- 
ground  "  and  of  *'  an  addition  to  a  burial-ground," 
as  though  the  latter  was  something  different  from  a 
burial-ground. 

Then  by  section  26 ;  **  For  the  providing  of  such 
burial-ground  it  shall  be  lawful  for  the  burial  boa|^, 
with  the  approval  of  the  vestry  or  vestries  of  the  parish 
or  respective  parishes,  to  contract  for  and  purchase 
any  lands  for  the  purpose  of  forming  a  burial-ground, 
or  for  making  additions  to  any  burial-ground  to  bn 
formed  or  purchased  under  this  Act,  as  such  board 
may  think  fit."  Then  follows  a  provision  whereby 
the  burial  board  may  for  the  same  objects  purchase 
an  existing  cemetery  or  cemeteries  or  parts  subject 
to  certain  existing  rights.  The  rest  of  we  section  is 
immaterial  for  the  present  purpose.  St'ction  28 
provides,  "  It  shall  be  lawful "— [Hia  lordship  read  the 
section  down  to  "disposed  of"].  Then  follow 
provisions  for  carrying  out  the  earlier  i)art  of  the 
section.  Now,  without  referring  at  present  to  the 
Burial  Act  of  1853,  what  is  the  true  meaning  of  section 
25?  A  duty  is  imposed  on  the  board  with  all 
convenient  speed  to  provide — ^not  a  new  burial- 
ground,  but — ^a  burial-ground.  This  burial-ground 
may  or  may  not  be  new,  because  the  board  may 
acquire,  and  acquire  oidy,  an  already  existing  burial- 
ground.  Or  again,  they  may  acquire  an  existing 
burial-ground,  and  in  addition  to  it  other  land  to  be 
used  with  it.  Or  thirdly,  they  may  provide  freah 
lemd  only.  In  the  latter  part  of  this  section  25 
we  find  a  provision  inserted  for  the  protection  of 
occupiers  of  lands  near  the  burial-ground,  that  no 
f^ound  not  already  so  used  shall  be  appropriated  aa  a 
burial-ground  or  as  an  addition  to  a  burial-ground 
nearer    than    the    distance   mentioned  without  the 
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oonsent  of  those  occupiers.  Thus,  this  part  of  the 
section  contemplates  the  possibiUty  of  the  board 
acquiring  an  ali^adv  existing  burial-ground.  If  the 
words  ''  or  as  an  addition  to  a  buriS-ground  "  had 
been  omitted,  it  would  have  been  open  to  the 
contention  that  if  an  existing  burial-ground  had  been 
acquired,  and  some  extra  ground  was  required  to  be 
used  with  it,  the  two  together  would  constitute 
ground  <<  already  used  or  appropriated  as  a 
cemetery."  Whether  such  a  contention  would  have 
succeeded  or  not  I  do  not  know,  but  it  appears  to 
me  that  the  words  "or  as  an  addition  to  a  burial- 
ground"  were  probably  inserted  to  avoid  the 
possibility  of  such  a  contention.  At  that  date  the 
Legislature  were  not  dealing  with  the  case  of  the 
intervention  by  a  secretary  of  state  in  pursuance  of 
an  order  in  council^  and  the  only  safeguard  was 
(under  section  28)  the  necessity  of  ob^iniog  the 
approval  of  the  vestry  before  purchasing.  No  ques- 
tion of  this  kind  arises  in  the  case  before  me,  as  this 
condition  has  been  complied  with.  Coming  to  the 
Act  of  1853,  we  find  that  by  section  6  "  Where  by  any 
order  in  council  as  there  mentioned  " — and  such  an 
order  wim  passed  before  the  contract  in  this  case — 
'*  it  is  ordered  "—[His  lordship  read  the  section]. 

On  the  one  hand  it  is  urged  that,  notwithstanding 
such  an  order  in  council,  where  there  is  an  existing 
burial-ground,  audit  is  only  required  to  obtain  an 
addition  to  it,  the  consent  of  the  secretary  of  state 
is  not  required  before  entering  into  a  contract  for  the 

furchase  of  land  for  such  admtional  accommodation, 
do  not  think  that  this  is  the  right  construction  to 
place  on  the  Act.  I  bear  in  mind  the  argument  that 
Das  been  addressed  to  me  on  section  1  of  this  same 
Act  of  1853,  but  I  think  that  what  was  meant  was, 
that  after  the  passing  of  the  order  no  new  burial- 
ground,  whether  to  be  used  alone  or  as  an  addition 
to  an  already  existing  one,  is  to  be  ''  provided  and 
used  "  without  the  previous  approval  of  a  secretary 
of  state.  Where  you  have  ambiguous  expressions  in 
an  Act  of  Parliament,  and  have  to  choose  between 
two  constructions,  it  is  legitimate  to  test  the  meaning 
by  the  probable  results.  Now,  on  the  other  con- 
struction it  has  been  pointed  out  that  where  the 
secretary  of  state  has  authorized  a  small  burial- 
ground,  say  of  one  or  two  acres  in  extent,  in  a 
piMcular  part  of  the  town,  he  may  have  taken  into 
consideration  the  accompanying  circumstances,  as  the 
nature  of  the  soil,  the  way  in  which  the  surrounding 
property  was  occupied,  and  other  conditions,  and  yet 
it  might  be  that  if  they  were  so  minded,  the  moment 
after  he  had  given  his  consent  the  burial  board  might 
acquire  100  or  150  acres  more,  so  long  as  these  100 
or  150  acres  formed  an  addition  to  the  other  ground, 
without  any  such  consent  or  approval.  On  the  other 
hand,  it  is  said  that  the  Legislature  may  have  well 
thought  that  when  a  burial  board  had  been  consti- 
tuted, and  a  new  burial-ground  provided,  it  might 
be  fairly  left  to  the  board  to  consider  whether  or  not 
an  addition  should  be  made.  But  if  so,  I  do  not  see 
why  the  board  should  not  have  been  trusted  to  open 
an  altogether  new  ground  without  further  consent. 
I  think,  therefore,  that  section  6  applies  to  a  new 
burial-ground  which  is  an  addition  to  an  existing 
one  as  well  as  to  a  burial-ground  which  is  not  an 
addition. 

Judgment  for  the  de/endanUi 

The  plaintiff  appealed. 

Warminffton,  Q.G.,  Asthwy,  Q,0.,  and  Metkold,  for 
the  appellant,  used  the  same  arguments  as  in  the 
court  below,  and  dted  Eastern  Counties  Railway  Co. 
V.  Hawhesy  3  W.  B.  609,  5  H.  L.  Cas.  331 ;  Adams  v. 
Weare^  1  Bro.  Ch.  Cas.  567 ;  and  Baily  v.  De  Crespigny, 
n  W.  B,  494,  U  B.  4  Q.  B.  180, 


Bohson,  0.(7.,  Eve,  Q,C,,  and  George  Williamiont  for 
the  respondentis. 

LiKDLEY,  M.B. — ^The  facts  of  this  case  an  not 
really  in  dispute.  I  will  state  them  very  shortly. 
[His  lordship  stated  the  facts,  and  continued :]  Heooe 
this  litigation ;  and  what  we  have  to  consider  is  th« 
question  whether  the  sanction  of  the  Secretary  of 
State  ought  to  have  been  obtained  by  the  boiifll 
board  in  or  before  August,  1889,  when  the  bmiil 
board  entered  into  this  contract  ?  If  the  sanction  of 
the  Secretary  of  State  was  essential  to  the  validity  of 
the  contract,  of  course  the  decision  appealed  from  vu 
right.  If,  on  the  other  hand,  it  was  not  necosany 
to  the  validity  of  the  contract,  if  the  necessity  of 
obtaining  the  sanction  of  the  Secretary  of  State  mnm 
afterwards,  then,  whatever  defence  there  might  be  to 
an  action  for  specific  performance,  there  would  be 
none  to  an  action  for  damages.  That  raises  the  next 
question  whether  the  sanction  of  the  Secretary  of 
State  is  necessary  in  order  to  render  the  oontract  eoed 
upon  a  valid  contract.  That  turns  upon  the  vmriooi 
Burial  Acts  which  have  l^n  called  to  our  attentioD, 
and  in  particular  it  turns  upon  the  meaning  and  effiset 
of  section  6  of  the  Butial  Act  of  1853,  which  I  will 
read.  [Qis  lordship  read  the  section,  and  continosd:] 
Now,  in  order  to  understand  the  meaning  of  that  Aa 
of  1853,  which  extends  the  Burial  Act  of  1852.  and 
extends  it,  with  some  modifications,  to  the  whole  of 
England  and  Wales,  it  is  absolutely  nooosesry  to 
understand  the  principal  Act,  which  is  the  Act  of 
1852.  We  must  understand  not  only  the  objectiof 
it  but  the  machinery  provided  by  it ;  and  I  prooeed 
therefore  to  address  myself  to  the  Act  of  1852,  sod 
see  if  we  can  ascertain  the  meaning  of  a  similar  pro- 
hibition which  is  to  be  found  there.  Sections  %-% 
provide  for  closing  burial-grounds  where  the  ooa- 
tinned  use  of  them  may  be  injurious  to  paUlo  heshL 
This  part  of  the  Act  introduces  the  Secrotary  of  State 
and  orders  in  ooimoil.  Sections  9-32  relate  to  tke 
provision  of  new  burial-grounds.  Bv  sectioti  9  do 
new  burial-groimd  can  be  ''provided  and  used"— 
these  are  the  words  which  occur  and  with  wfaidi  «e 
have  to  deal — "  without  the  sanction  of  the  Secretaiy 
of  State."  The  effect  of  that  prohibition  on  the  leit 
of  the  Act  of  1852,  which  introduces  the  maehinsiy 
for  providing  new  burial-grounds,  cannot  be  under- 
stood without  examining  a  great  variety  of  othv 
sections.  In  order  to  provide  a  new  boiial-groaiid 
it  is,  first  of  all,  necessary  to  constitute  some  antbor- 
ity  to  provide  it,  and  that  is  done  by  sections  10,  lU 
and  24.  The  &-st  step  is  to  convene  a  meeting  to 
consider  whether  a  burial-ground  shall  be  provned, 
and,  if  it  is  resolved  to  provide  one,  a  copy  of  tfas 
resolution  shall  be  sent  to  the  Secretary  of  State. 
That  is  by  section  10 ;  but  no  approval  by  bioi  of  tbt 
proceedings  is  required,  and  if  the  rear*"^^"  " 
passed,  then  a  burial  board  is  to  be  formed. 

Now,  pausing  there,  we  have  had  au  _ 
addressed  to  us  as  to  the  object  of  transmitting  te 
the  Secretary  of  State  a  copy  of  that  resolntioii.  I 
daresay  the  object  of  it  is  that  he  may  be  inforasd 
of  what  is  going  on.  At  all  events  the  Act  of 
Parliament  does  not  say  a  word  about  what  is  to  he 
done  on  that.  That  was  complied  with.  Whsa  the 
burial  board  is  formed  imder  section  II,  then  iiii 
incorporated  hj  section  24.  Then,  as  aoon  as  tfas 
burial  board  is  formed,  it  is  to  provide  a  bonil- 
ground.  I  am  obliged  to  lay  emphasis  on  the  irad 
<*  provide  "  because  that  is  tiie  word  with  wbkk  «s 
have  to  deal  That  is  contained  in  section  25  of  tbs 
Act  of  1852.  This  provision  necessarily  involvtf 
obtaining  or  appropriating  land  for  the  porposa,  sai 
section  24  authorizes  the  board  to  take  and  bold  Isai 
for  the  puipose.    That  section,  tborafore,  enahlei  As 
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board  to  accept  a  gift  of  land  from  aDyone  who  would 
be  wiUing  to  make  snoh  a  gift  whether  by  deed  or 
will.  Bnt  the  Act  further  empowers  the  board,  with 
the  oonsent  of  the  Testr^,  to  Duy  land  for  providing 
a  burial-ground  (that  u,  section  26)  and  with  the 
consent  of  the  yesfcry  and  the  guardians,  to  appro- 
priate parish  land  for  the  purpose  of  a  burial-ground. 
That  is  section  29.  Further  the  boud  is  empowered 
to  lay  out  and  embellish  any  burial-ground  provided 
by  the  board — that  is,  by  section  30 — and  to  build  a 
chapel  on  any  land  purchased  or  appropriated  for  a 
bonal-ffround,  and  such  burial-ground  may  be  con- 
secrated when  in  a  fit  and  proper  condition  for  inter- 
ment. That  is  all  in  section  30.  Then  comes  a 
proviso  which  is  worth  referring  to :  '*  And  in  pro- 
viding any  burial-gronnd  the  boim  is  required  to  set 
apart  a  portion  which  shall  not  be  consecrated." 
Supposing  all  this  to  be  done,  the  land  does  not 
beomne  the  burial-ground  of  the  parish  imtil  the 
bishop  has  consecrated  it,  or,  if  no  consecration  is 
necessary,  has  fixed  a  time  for  its  becoming  such 
burial-ground.  That  is  section  32.  When  all  that  is 
done — when  land  is  acquired,  when  it  is  made  fit  for 
the  purpose,  and  when  it  is  consecrated — then,  and 
before,  you  get  a  complete  burial-ground.  One  of 
the  problems  we  have  to  solve  is  tms,  What  do  the 
words  '*  providing  land  for  a  burial-ground  "  mean  P 
I  pass  that  over  for  the  present.  Provision  is  made 
by  section  23  for  providing  burial-grounds  for  several 
pazishes,  and  by  section  20  for  borrowing  money  with 
the  sanction  of  the  vestrv  and  the  Treasury  for  pro- 
viding and  laying  out  burial-grounds  and  building 
chapels  upon  them.  Then  by  section  28  the  board  is 
empowered,  with  the  approval  of  the  vestry,  to  sell 
land  purdiased  by  tiie  board  under  the  Act,  m  which 
DO  interment  has  been  made,  and  which  the  board 
may  consider  proper  to  be  sold.  That  is  the  scheme 
of  the  Act  of  18d2.  There  are  other  sections.  It 
is  rather  a  lon|^  Act,  but  those  are  all,  I  think,  which 
we  need  consider  on  the  present  occasion.  I  now 
come  back  to  the  prohibition  contained  in 
section  9.  The  word  "providing''  as  applied 
to  new  burial-grounds  clearly  in  some  cases  includes 
pnrohase.  It  must  include  that  under  section  20, 
which  is  the  borrowing  section ;  and  so  in  section  26, 
88  regards  access  the  word  ''providing"  means  to 
include  buying.  *<Buving"  and  ''providing*'  do 
not  apnear  to  me  to  be  synonymous  expressions. 
''Providing"  may  include  "buying"  but  it  must 
include  acquiring ;  you  cannot  provide  a  thing  before 
yon  have  g^t  it ;  but  a  burial-groimd  may  be  acquired 
without  buying.  The  words  "  in  providing  "  which 
occur  in  the  proviso  in  section  30,  to  which  I  have 
already  alluded,  can  hardly  mean  buying  or  acquir- 
ing. They  point  to  a  latcor  stage  in  the  process  of 
rendering  the  land  referred  to  fit  for  a  burial-groimd* 
The  process  of  providing  a  parochial  burial-ground 
natondly  begins  with  acquiring  and  ends  with  its 
consecration  or  the  appointment  by  the  bishop  of  a 
time  fixed.  Now  section  26,  which  is  the  providing 
section  which  we  have  to  consider,  clearly  authorizes 
the  purchase  of  land  out  of  the  metropolis  and  the 
two  miles'  Umit  without  the  consent  of  the  Secretary 
of  State.  The  question  is  whether  the  consent  of  the 
Secretary  of  mate  is  necessary  for  the  purchase  of 
land  within  those  limits.  I  must  say  I  do  not  think 
it  is.  If  Mr.  Bobson  could  make  out  that  it  was,  I 
think  he  would  be  successful,  but  I  cannot  come  my- 
self to  that  conclusion.  Now  when  we  turn  to  section 
9,  the  lansruage  of  which  I  have  commented  upon,  it 
18  to  be  oKMcrved  that  the  prohibition  is  not  a  pro- 
hibition against  acquiring  land,  and  I  do  not  find  the 
the  word  "provide"  lued  with  reference  to  the 
acquisition  ox  land.  The  word  "  provide "  in  this 
Act  of  Parliament  is  applied  to   providing  burial- 


grounds,  and  it  looks  to  me  as  if  that  word  indicated 
something  which  was  to  take  place  after  the  acquisi- 
tion and  not  before.  If  you  put  upon  the  word 
"provide  "  the  sense  contended  for  by  Mr.  Bobson, 
that  is  to  say,  if  you  say  it  includes  all  the  ste^s, 
including  the  first  and  the  last,  for  obtaining  a  site 
for  use  as  a  burial-ground  for  the  parish,  then  un- 
questionably these  defendants  have  not  provided  in 
that  sense.  What  they  have  done,  and  aU  they  have 
done  at  present,  is  to  take  the  first  step  and  to 
acquire  land  with  a  view  to  providing.  I  do  not 
think  myself  that  in  common  parlance  the  defendants 
or  rather  the  burial  board  who  entered  into  this  contract 
provided  the  land  for  the  purpose  of  burial  when 
they  bought  it  considering  that  it  was  part  of  the 
bargain  that  the  land  shomd  for  the  first  six  or  seven 
years  be  used  as  a  brickfield.  The  provision  of  the 
burial-ground  did  not  arise  so  early,  but  it 
arose  at  some  later  date.  I  feel  a  difficulty  in  saying 
when  exactly  the  provision  begins,  but  feeling  that 
difficulty  I  am  not  prepared  to  say  on  this  Act  of 
Parliament  that  it  begms  so  early  as  acquiring  land, 
whether  it  is  by  gift,  or  by  appropriation,  or  by 
purchase.  Now  Bryne,  J.,  felt  tms  difficulty,  and  I 
feel  it  the  same.  He  was  impressed  by  the  difficulty 
that  unless  the  prohibition  contained  in  the  prohibitory 
section  includes  acquiring,  that  prohibition  might 
just  as  well  have  been  confined  to  usins.  I  feel  the 
full  force  of  that,  but,  great  as  that  cufficulty  is,  I 
feel  still  greater  difficmty  in  cutting  down  what 
appears  to  me  to  be  the  plain  language  of  sections  26 
and  29  which  are  addressed  specifically  to  the  first  stop 
in  providing  a  burial-ground,  namely,  buying  the 
land  or  setting  apart  parochial  land  for  the  purpose. 
Upon  the  Act  of  1852,  which  is  the  Act  on  which  the 
difficulty  really  arises,  the  onlv  conclusion  at  which  I 
can  arrive  is,  that  a  burial  boara  can  buy  land  or  appro- 
priate parish  land  or  accept  a  gift  of  land  for  the 
purpose  of  a  burial-ground  without  the  preliminary 
sanction  of  the  Secretary  of  State,  and  whatever 
"  providing  "  means  in  section  9  the  prohibition  there 
contained  does  not  extend  to  the  acquisition  by 
purchase  or  otherwise  of  land  for  a  bimal-ground. 
The  prohibition,  be  it  observed,  is  not  against 
"  acquiring  "  but  it  is  against  "  providing  and  using," 
an  expression  which  is  not  without  significance.  So 
much  for  the  Act  of  1852. 

Now  I  pass  on  to  die  Act  of  1853,  which  extended 
the  Act  of  1852  to  places  to  which  that  Act  did  not 
apply.  The  prohibition  contained  in  section  6  of  the 
Burial  Act,  1853,  is  a  mere  repetition  of,  and  is  open 
to  the  same  observations  as,  section  9  of  the  earlier 
Act.  I  say  it  is  a  mere  repetition,  although  it  is  not 
exactly  worded  like  it,  but  it  is  obvious  wat  all  the 
observations  I  have  made  on  the  earlier  section  apply 
to  this.  It  is  urged  before  us  that  section  6  of  the 
Act  of  1853  did  not  applv  to  new  additions  to  burial- 
grounds  as  distingnished  from  new  burial-grounds. 
Having  studied  the  Act  of  1852  and  the  Act  of  1853 
together,  I  am  unable  to  assent  to  that  argument.  I 
think  that  if  the  plaintiffs  case  turned  on  Uiat,  and 
that  alone,  he  would  fail.  Now,  as  regards  the 
Burial  Act  of  1855,  which  we  also  have  to  consider; 
that  amends  the  two  former  Acts,  but  I  do  not  think 
it  throws  much  light  on  the  construction  of  the  pro- 
hibitory sections  contained  in  them.  The  end  of 
section  6  of  the  Act  of  1855  tends  to  show  that  the 
consent  of  the  Secretary  of  State  is  not  wanted  for 
purchasing  if  they  do  not  want  to  borrow  under  sec- 
tion 30;  and  section  17  of  the  Act  of  1855,  which 
enables  burial  boards  with  the  sanction  of  the  Secre- 
tary of  Stete  to  let  land  purchased  for  burial  purposes 
and  not  consecrated,  and  in  which  no  interment  has 
taken  place,  shows  that  land  may  be  purchased  before 
being  consecrated  or  used.    That  really  exhausts  the 
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difficulties  of  this  case.  I  have  looked  at  the  case 
rather  narrowly  in  order  to  discover,  if  I  could,  the 
meaning  of  the  expression  '*  provided  and  used,"  bat 
when  we  look  at  it  more  broadly  it  appears  to  me  that 
the  defect  in  the  view  of  the  defendants  is  this.  It  is 
obvious,  I  think,  from  these  Acts  of  Parliament,  that 
the  Secretary  of  State  is  brought  in  for  the  protection 
of  the  public  heal  th,  and  not  for  financial  reasons  at 
all.  The  fioancial  part  is  left  to  the  Treasury  when 
the  board  wants  to  borrow  money,  and  although  the 
Secretary  of  State  is  brought  in  by  the  section  in  the 
Act  of  1855  as  to  letting,  there  are  indications,  I 
think,  in  the  Act  of  1855  itself  which  show  it  was 
never  supposed  that  his  control  was  required  for  the 
expenditure  of  money.    That  is  not  his  affair. 

The  check  that  is  put  by  this  Act  of  Parliament 
upon  the  expenditure  of  money  for  purchasing  is  the 
consent  of  the  vestry ;  and  the  Secretary  of  State,  to 
my  mind,  has  nothing  whatever  to  do  with  it.  If 
the  broad  view  is  that  his  sanction  is  rendered 
necessary  by  Parliament  for  the  purpose  of  protect- 
ing the  public  health,  full  effect  can  be  given  to  that 
by  holdmg^  that  the  prohibition  does  not  apply  so 
early  as  the  acquisition  of  land,  especially  when,  as 
in  this  case,  an  opportunity  may  occur  for  acquiring 
land  for  burial  purposes,  although  you  do  not  want 
to  use  it  for  some  years.  I  cannot  suppose  for  a 
moment  that  if  the  burial  board  in  this  case  had 
applied  to  the  Secretary  of  State  for  his  sanction  to 
the  purchase  of  a  burial-ground  seven  years  hence  he 
would  have  entertained  it  for  a  moment.  He  would 
say :  *'  Do  not  come  to  me  now ;  come  to  me  when 
you  want  it ;  I  have  to  look  after  the  public  health ; 
I  cannot  tell  what  may  be  necessary  seven  years 
hence  for  the  protection  of  the  public  health.*'  It 
does  not  at  all  follow,  to  my  mind,  that  the  burial 
board,  with  the  consent  of  the  vestry,  may  not 
acquire  the  land  for  the  purpose  of  providing  a 
burial-ground  when  the  proper  time  shall  arrive. 
That  really  disposes  of  that  controversy,  because,  if 
I  am  right,  it  means  this,  that  there  is  nothing  to 
invalidate  the  contract  of  purchase,  and  there  is 
nothing  which  the  vendor  need  trouble  himself  about 
in  looking  to  the  title,  or  the  power  of  the  pur- 
chaser to  pay  the  money  and  complete  the  contract 
for  the  purchase  of  land  for  the  purpose  of  making  a 
burial-ground,  and  does  not  obtain  the  sanction  of 
the  Secretary  of  State  at  the  time ;  the  risk  of  not 
getting  it  must  be  run,  but  it  must  be  run  by  the 
purchaser,  and  not  by  the  vendor,  I  think  Mr. 
Warmington  in  his  observations  upon  that  was  right. 
Now  as  regards  the  remedy,  if  the  plaintiff  here 
pressed  for  specific  performance,  it  appears  to  me 
that  would  require  some  consideration,  because, 
although  the  contract  is  valid  enough,  there  are 
practical  difficulties  which  arise,  and  inasmuch  as  the 
present  defendants  were  not  the  contracting  parties 
there  might  be  some  litUe  difficulty  about  that ;  but, 
however,  the  plaintiff  does  not  insist  upon  specific 
performance,  but  says  he  is  content  with  damages. 
If  he  is  content  with  damages,  it  appears  to  me  he  is 
entitled  to  damages.  The  result,  therefore,  is  that  the 
appeal  must  be  allowed  with  costs  here  and  below, 
and  there  must  be  an  inquiry  what  damages  the 
plaintiff  has  sustained  by  reason  of  the  breach  of  the 
contract  by  the  defendiants,  and  an  order  for  the 
payment  of  those  damages  to  the  plaintiff  when 
ascertained. 

Chtttt,  L.J. — ^The  question  on  this  appeal  is 
whether  the  contract  of  1889  is  void  as  being  beyond 
the  powers  of  the  burial  board  which  entered  into  it, 
who  were  a  corporation  constituted  by  Act  of 
Parliament  with  limited  powers.  After  the  careful 
analysis  that  the  Master  of  the  Eolls  has  presented  of 


the  Acts  of  Parliament,  I  shall  not  coosidsr  it 
incumbent  oo  me  to  go  through  the  sectioiw  again.  I 
shall  rest  content  with  adding  a  few  words  apon  tium 
which  appear  to  me  to  be  the  principal  points  in  tins 
case.  It  is  stated  that  the  approval  of  the  Secretsrj 
of  State  is  required  ex  past  /ado  to  validate  this  coo- 
tract,  and  that,  inasmuch  as  his  approval  had  not 
been  obtained  under  the  6th  section  of  the  Act  of 
1853,  the  contract  not  only  cannot  be  enforced  by 
specific  performance,  but  is  altogether  void.  Tbe 
26th  section  of  the  Act  of  1852  is  clear  as  it  stands  by 
itself.  It  gives  power  to  a  burial  board  to  contnek 
for  the  purchase  of  land  for  the  purpose  of  ptrovidisg 
a  burial-groimd,  and  there  is  one  condition  only  in 
that  section  imposed,  which  is,  obtaining  the  appiofai 
of  the  vestry  before  the  contract  is  entered  into. 
That  approved  has  been  obtained ;  oonseqaently  then 
is  a  clear  and  clean  power  conferred  upon  the  bmiil 
board  by  this  26th  section.  After  carefully  conrider- 
ing  the  case,  it  seems  to  me  that  there  is  no  otliflr 
condition  imposed  with  which  this  power  to  porchase 
is  clogged.  I  accept  what  the  Master  of  l&e  Bolb 
has  stated  as  being  the  two  leading  ideas  in  this  Act 
of  Parliament,  and  I  still  express  myself  qaite  shortly, 
and  without  any  reference  to  detail,  that  the  ooeii 
finance  and  the  other  is  public  health.  I  am  not 
speaking  of  some  of  the  smaller  details,  bat  the 
Secretary  of  State  is  invoked  for  the  purpose  of  pro- 
tecting the  public  health;  but,  speaking  again  witboat 
reference  to  any  particular  details  of  the  Act  of 
Parliament,  the  question  of  finance  is  not  left  to  him. 
On  reverting  to  the  26th  section  the  question  of 
finance  is  left  to  the  vestry,  whose  approval  is  raqidrBd. 
Now,  it  is  plain  that  under  the  28th  section  tbe  baxisl 
board  has  power  to  sell  without  the  sanction  of  the 
Secretary  of  State  any  land  that  is  poichased  with 
the  approval  of  the  vestry.  They  are  the  peracni  to 
whom  the  power  of  sale  is  confided,  so  that  it  foDovi 
that  the  Secretary  of  State  is  not  called  in  here,  aod 
there  is  no  ground  for  saying  that  he  can  interfere  m 
tha  matter  at  all.  There  is  a  fetter  imposed  by  tUi 
section  28  which  is  quite  immaterial  for  the  parpoie 
for  which  I  am  dealing  with  it.  I  speak  generally. 
Until  the  land  has  bf>en  consecrated  or  nntu  the  Is&d 
has  been  actually  used  for  the  purpose  of  interment^ 
a  power  of  sale  corresponding  to  the  power  of 
purchase  is  vested  in  the  same  body  with  the  saas 
approval.  That,  I  think,  goes  a  lonff  way  in 
explaining  the  force  and  effect  of  the  26tii  oecticB 
And,  as  ancillary  to  this,  I  refer  to  the  later  Adt  d 
1855,  which  contains  a  power  of  letting;  thai,  I  think. 
is  a  subordinate  matter,  but  it  shows  that  the  burial 
board  can  make  use  of  this  land  for  other  purposei 
than  merely  for  simple  interment. 

There  might  be  danger  in  confiding  to  a  body  nfih 
as  this  is — a  burial  board — ^a  power  to  speculate  in 
land,  and,  if  it  had  been  shown  that  they  Mnght  thii 
land  merely  as  a  speculation,  I  think  the  case  would 
have  stood  very  differently.  But,  so  far  from  thsl 
being  the  case,  it  is  shown  that  they  bought  it  with  a 
view  to  converting  it  into  a  burial-ground ;  and  it  n 
of  advantage  to  bodies  thus  placed,  and  partiooladj 
in  districts  where  the  population  is  inoreaBiiig< — lod, 
so  far  as  can  be  seen,  rapidly  increasing — that  tliej 
should  have  some  power  of  making  provisioti  befdie- 
hand  for  that  which  they,  acting  reasonably,  see  will 
be  likely  to  occur— namely,  that  the  existmc^  barial- 
ground,  as  in  this  particular  case,  will  become  too 
small  for  its  requirements.  When  that  is  stated,  it 
is  obviously  the  case,  and  it  is  equally  obvious  thai  a 
body  (whatever  may  be  the  view  of  Uus  26feli  seetioB} 
such  as  a  burial  board  can  never  bay  exactly  the 
number  of  poles  or  roods  thejr  roquire  for  the  ioimfr- 
diate  purpose  of  converting  it  into  a  buriaUgrMBd. 
Of  course,    ex    hypothesif  they   must  have  groaad 
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nnuBed.  Then,  I  think,  on  the  general  construction 
of  the  Act,  there  comes  in,  with  still  greater  force, 
the  Tarions  sections  and  provisions  that  I  have 
referred  to.  The  result  is  this— that  they  can  buy 
beforehand,  with  a  view  to  proper  economy,  in  the 
execution  of  the  duties  that  are  entrusted  to  them. 
In  my  opinion  they  would  not  go,  in  the  ordinary 
reasonabfo  course,  to  the  Secretaiy  of  State,  as, 
according  to  the  case  for  the  defendants,  they  ought 
to  have  done,  and  ask  for  the  consent  of  the  Secretary 
of  State  under  the  6th  section  of  the  Act  of  1853,  at 
the  time  the  contract  was  entered  into.  Had  they 
gone  to  the  Secretary  of  State,  I  do  not  presume  to 
say  what  the  Secretary  of  State  would  do,  but  I  take 
it  that  he  would  act  at  least  reasonably,  and  that  his 
answer  wonld  be :  ^'  No,  I  cannot  tell  now  what  will 
be  the  state  of  things  with  regard  to  health  six  or 
seven  yean  hence,  and  I  will  approve  of  some  limited 
area  being  dedicated  to  the  burial-ground  now ;  but 
as  for  saying  I  will  do  this  six  or  seven  years  hence, 
it  may  not  then  be  a  matter  for  me  at  all ;  it  may  be 
a  natter  possibly  for  my  successor  and  not  for  me  to 
consider.'*  As  has  been  pointed  out,  and  it  assists 
the  main  argument,  a  burial  board  may  accept  gifts 
of  ground,  and  it  is  quite  plain  that  the  Secretary  of 
State's  sanction  is  in  no  way  required  for  the  accept- 
ance of  such  gifts.  The  argument  has  largely  turned 
on  the  meaning  of  the  words  *'  provide  and  use " 
in  the  6th  section.  After  hearing  the  arguments,  and 
devoting  my  utmost  attention  to  the  various  and 
numerous  places  in  which  the  term  '*  provide  "  occurs 
throughout  these  Acts  of  Parliament,  I  am  by  no 
means  satisfled  that  the  Legislature  has  used  that 
term  in  any  strict  or  technical  sense.  There  is  a 
want  of  uniformity  in  the  various  phrases;  and  I 
think  I  am  at  liberty  to  say,  after  th»t  observation, 
that  I  have  not  an  absolutely  clear  view  of  what  is 
meant  by  '*  provide,"  but  I  can  get  near  it,  and  I 
think  sufficiently  near  for  the  purposes  of  this  case. 
It  is,  at  least,  this,  in  my  opinion— it  is  doing  some- 
thing to  the  land  after  the  contract  of  purchase ; 
how  much,  whether  it  is  forming,  or  converting,  or 
laying  out,  or  some  other  operation,  or  in  some 
cases  the  consecration — which,  no  doubt,  is  required 
in  some  parts — it  is  not  necessary  to  say ;  but  I  am 
satisfied  that  the  word  "  providing "  in  the  6th 
section  is  not,  equivalent  to  purchasing  by  contract. 
As  I  think  I  said,  probably  the  term  **  opening  "  is  a 
fairly  rough  mode  of  describing  what  is  meant — the 
opening  of  the  ground.  I  do  not  say  that  that  is 
so,  but  it  is  not  necessary  to  say  exactly  what  is 
meant. 

It  is  necessary,  however,  to  say  that  it  is  not 
equivalent  to  purchasing  under  the  26th  section. 
Purchasing  is,  no  doubt,  the  first  step.  Mr.  Bobson, 
in  his  very  able  argpiment,  and  I  think  Mr.  Eve  sup- 
ported the  same  proposition,  spoke  of  **  providing  " 
as  consisting  of  a  series  of  steps.  I  think  there  are  a 
series  of  steps  before  you  can  get  a  ground  provided, 
but  the  first  ordinary  step,  not  the  absolutely  neces- 
sary first  step,  because  gifts  may  also  be  made,  would 
be  the  purchase  by  the  board  itself.  Upon  these 
general  grounds,  and  acceding  as  I  do  to  the  analysis 
which  the  Master  of  the  Bolls  has  carefully  presented 
with  reference  to  the  clauses  of  the  Act  of  Parliament 
themselves,  it  appears  to  me  that  the  right  conclusion 
is  that  this  contract  was  not  ultra  vires  when  it  was 
entered  into ;  and  there  is  no  question  raised,  as  I 
understand,  in  regard  to  the  liability  of  the  defend- 
ants, who  are  the  successors  of  the  board  who  entered 
into  it;  and  consequently  I  agree  with  what  the 
Master  of  the  Rolls  has  said  with  reference  to  the 
reenlt  of  this  appeal.  I  do  not  understand  that  the 
defendants  make  any  objection  to  damages  in  lieu  of 
specific  performauce ;  but  by  the  position  they  occupy 


as  successors,  although  our  attention  has  not  been 
called  to  the  Act  of  Parliament,  for  all  practical  pur- 
poses in  this  &uit  they  are  in  the  same  position  as  the 
burial  board  was  in  which  entered  into  the  contract. 

Collins,  L.J. — I  am  of  the  same  opinion.  After 
the  elaboratH  and  complete  examination  which  the 
statute  has  received  at  the  hands  of  my  brethren,  I 
propose  to  add  very  few  words — ^in  fact,  I  should  say 
nothing  but  for  the  fact  that  we  are  difFering  from 
the  very  careful  and  elaborate  judgment  of  the 
learned  judge  in  the  court  below.  Now,  arguments, 
no  doubt,  may  be  derived  from  a  minute  examination 
of  the  wording  of  each  of  the  several  sections  in  these 
Acts  of  Parliament,  but  those  arguments  are,  at  the 
best,  incooclusive,  and  many  of  them  are  two-edged ; 
and,  therefore,  what  one  has  got  to  do  in  dealing  with 
this  matter  is  to  see,  if  one  can,  what  is  the  broad 
principle  lying  at  the  bottom  of  these  enactments.  I 
gather  that  this  is  the  object  of  these  provisions.  It 
is  clear,  I  think,  from  the  preamble  of  the  Act  that 
the  paramount  consideration  i«9  health.  There  is  a 
recital  which  is  obviously  based  on  considerations  of 
health,  and  it  is  in  terms  stated  to  be  so.  And, 
following  on  that,  come  provisions  for  closing  exist- 
ing burial-grounds,  and  tor  dealing  with  those  which 
are  hereafter  to  be  opened.  We  had  in  existence  at 
the  date  of  the  Act  the  old  common  law  body,  tiie 
vestry,  and  that  vestry,  composed  of  ratepayers,  was 
capable  of  looking  after  its  own  financial  interest, 
and  I  have  no  reason  to  suppose  that  the  Legislature 
in  the  scheme  of  this  legislation  desired  so  superadd 
any  additional  restrictions  upon  their  financial  opera- 
tions. Then  I  find  in  the  scheme  of  the  Act  a  pro- 
vision (I  need  not  go  through  the  sections  in  detail) 
for  a  meeting  of  the  vestry  being  called  and  a  resolu- 
tion of  the  vestry  being  passed  that  it  is  desirable 
that  a  burial-ground  shall  be  provided.  Then  I  find 
by  the  26th  section  an  absolute  provision  for  enabling 
the  burial  board,  with  the  approval  of  the  vestry — 
there  is  no  other  condition  imposed — to  contract  for 
the  purchase  of  land  for  the  purpose  of  a  burial- 
ground.  So  far  there  is  an  absolute  power  vested  in 
the  burial  board  to  contract  with  the  consent  of  the 
vestry.  But  it  is  said  that  the  power  has  been  con- 
trolled by  a  fetter  put  upon  it  which  imposes,  as  a 
condition  precedent  to  the  making  of  any  con- 
tract, the  consent  of  the  Secretary  of  State.  That 
provision  is  in  the  6th  section  of  the  Act  of  1853, 
which  extends  to  the  area  now  in  question  the  prior 
provision  in  section  9  of  the  Act  of  1852,  which  is  : 
"No  new  burial-ground  or  cemetery  shall  be  pro- 
vided and  used  in  the  metropolis  or  within  two  miles 
of  any  part  thereof  without  the  previous  approval  of 
one  of  her  Majesty's  principal  secretaries  of  state." 
The  words  are  *' provided  and  used,"  and  we  are 
asked  to  say  that,  under  those  words,  it  is  a  condition 
precedent  to  the  contracting  for  and  purchasing  the 
site  of  a  proposed  burial-ground  that  the  sanction  of 
the  Secretary  of  State  shall  be  obtained.  I 
cannot  find  it  in  the  words  because  the  words  are 
'*  provided  and  used."  The  thing  done  is  the  con- 
tract to  buy.  I  cannot  find  it  in  the  words,  and  I 
do  not  find  it  in  the  sense,  or  in  the  supposed  purpose 
of  the  Legislature.  As  I  have  pointed  out,  what  the 
Legislature  is  providing  for  is  not  the  financiid 
arrangements,  which  are  alone  concerned  in  the 
purchase,  but  for  the  sanitary  arrangements  which 
are  in  jeopardy  when  and  not  until  it  is  proposed  to 
open  land  which  has  been  bought  and  turn  it  into  a 
burial-ground.  ^  Then  the  sanitary  considerations 
come  in.  But  it  was  argued  that  we  must  suppose 
that  the  Legislature  intended  the  Secretary  of 
State  to  supervise  the  financial  as  well  as 
the  sanitary  arrangements.    I  think  one  argument, 
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if  indeed  one  more  were  needed,  is  oonolasive 
that  that  is  not  the  case,  because,  as  was  pointed 
out  by  Mr.  Bobson,  who  made  the  point,  this 
provision  making  the  consent  of  the  Secretary  of 
State  a  condition  precedent  does  not  apply,  even  on 
his  own  argument,  when  the  proposed  purchase  is 
outside  the  limits  named  in  the  section — namely,  *'  in 
the  metropolis  or  within  two  miles  of  any  part 
thereof."  If  the  object  of  the  Legislature  was  to 
safeguard  the  financial  arrangements  of  the  yestry, 
why  should  they  not  have  safeguarded  them 
as  much  outside  the  metropolis  as  in  it  P  No 
reason  can  be  suggested  why.  The  financial 
considerations  are  the  same,  but  the  sanitary 
considerations  are  different;  and  therefore,  to 
the  sanitary  considerations  and  to  those  alone,  in  my 
judgment,  the  Legislature  has  addressed  this  section. 
Now  let  me  say  a  few  words  as  to  whether  what  was 
done  in  this  case  is  that  which  we  may  deem  the 
Legislature  to  have  contemplated.  I  gather  from 
uiore  than  one  section  (I  need  not  refer  to  them  in 
detail)  that  the  Act  did  contemplate  a  burial  board 
acquiring  land  more  than  sufficient  for  their  needs 
for  the  time  being.  There  are  two  sections  which  can 
be  pointed  to  at  once  which  show  that  that  is 
necessarily  so.  There  are  the  provisions  in  the  2Sth 
section  empowering  them  to  mil  lands  which  have 
been  acquired,  but  which  have  not  been  used,  for  the 
purpose  of  interments ;  there  is  also  the  17th  section 
in  the  later  Act  which  provides  for  their  letting,  with 
the  sanction  of  the  Secretary  of  State,  lands  not  for 
the  time  being  required  for  the  purposes  of  a  burial- 
ground.  Therefore  the  L^slature  does  contemplate 
their  being  in  possession,  through  the  machinery  of 
the  Act,  of  land  more  than  sufficient  for  the  purposes 
of  interment.  Now,  is  it  reasonable  to  insist  that  on 
each  occasion  when  the  vestry  or  the  burial  board  has 
a  favourable  opportunity  they  should  limit  the 
purchase  to  so  much  land  only  as  for  the  time  beinff 
is  required,  and  to  that,  and  that  only,  they  should 
direct  the  consideration  of  tiie  Secretary  of  State  ?  It 
seems  to  me  that  that  would  be  an  obvious  incon- 
venience, a  practical  inconvenience  so  great  that  I 
cannot  conceive  that  the  Legislature  could  have 
intended  it.  Let  me  take  a  case  which  is  a  common 
one.  There  is  in  the  market  apiece  of  land  which  is 
admittedly  eligible  for  the  purpose  of  a  burial-ground, 
but  it  is  larger  than  is  required  for  present  needs,  and 
there  is  no  possibility  of  buying  only  a  part  of  it — it 
must  be  all  bought  or  none.  It  may  he  an  exceed- 
ingly useful  and  prudent  thing  for  the  burial  board  to 
secure  it ;  but,  if  the  assent  of  the  Secretary  of  State 
is  a  condition  precedent  to  the  acquisition  of  that  land, 
he  would  be  obliged,  at  the  time  when  it  is  contem- 
plated to  purchase,  to  determine  whether  on  sanitary 
considerations  it  is  desirable  that  it  should  now  be 
opened  or  that  his  approval  should  be  given.  I  may 
point  out  that  if  he  has  once  given  his  consent  to  it, 
the  provisions  for  dosing  buiutl-grounds  under  the 
Bxirial  Acts  no  longer  apply  to  that  area ;  that  is 
enacted  by  the  7th  section,  and  it  bars  the  closing  of 
any  new  burial-ground  provided  with  the  approval 
of  the  Secretary  of  State. 

There  may  be  other  means  of  dealing  with  it,  but 
the  short,  simple,  and  summary  means  on  sanitary 
grounds  of  dosing  burial-grounds  do  not  apply  when 
he  has  once  given  his  approval.  It  would  be  so  large 
a  responsbility  to  impose  on  the  Secretary  of  State, 
to  forecast  as  to  whether  in  future  it  may  or  may  not 
be  advisable  that  burials  should  go  on  in  that  place, 
that  he  would  be  practically  bound  to  limit  his  assent 
to  cases  only  where  just  a  suffident  amount  of  land 
for  the  immediate  requirements  of  the  board  was 
contemplated  in  the  proposed  purchase.  I  think  that 
would  be  BO  great  a  public  inoonyenience  that  if  it 


existed  it  would  have  to  be  remedied,  aud  I  find  no 
words  in  the  Act  that  point  to  it,  but  I  find  odur 
words  which  clearly  contemplate  that  the  bmiil 
board  may  find  itself  in  possession  of  more  land  tfain 
it  wants,  an<\  leave  is  givmi  to  let  or  to  sdl  it  I 
cannot  doubt  that  the  course  taken  by  the  bmiil 
board  in  this  case  is  one  that  oonieB  within  the  gensnl 
scheme  of  the  Legislature.  That  being  so,  it  smdu 
to  me  there  is  clear  spedfio  authority  given  to  tium 
to  purchase  with  the  consent  of  the  vestry.  Bat 
when  I  look  at  the  supposed  condition  which  fsttei 
that,  it  does  not  in  terms  oonstitute  a  oonditifls 
precedent  to  the  purchase,  and  cannot  be  suppossdto 
be  intoided  to  do  so.  Wben  I  look  at  the  principk, 
and  when  I  look  at  the  words  of  this  section  and  teit 
it  by  a  test  suggested  in  argument — namely,  if 
criminal  proceedings  were  taken  under  this  9th  sectioB 
against  a  burial  board  which  had  '*  provided "  bat 
had  not  '*  used  '*  without  the  consent  ci  the  Seeretuy 
of  State  a  burial-^^und,  could  it  be  oontended  far  s 
moment  that  an  mdiotment  based  on  that  sedkn, 
leaving  out  the  word  "  used,*'  could  be  sostsiiiid? 
It  seems  to  me  dearly  it  oould  not.  That  is  only  cae 
way  of  testing  the  question  whether  or  noc  tibe 
governing  word  in  that  section  is  "  used,"  or  merelj 
Bomethinff  antecedent  both  to  provision  and  ussr- 
namely,  tke  purchase.  I  agree  it  is  partly  embraced 
in  the  word  *'  provided  " ;  but,  as  was  pointed  out  bf 
Chitty,  L.J.,  although  it  is  an  essential  part,  it  dott 
not  exhaust  the  provision,  and,  not  exhausting  it»  it 
cannot  be  said  that  the  person  who  has  purchased  hii 
"  provided."  I  entirely  agree,  therefore,  with  tkt 
reasons  that  have  already  been  given. 

Appeal  allowed. 

Solidtors  for  the  plaintiff,  Bowcliffe,  Riwle,  Jt  (V, 
for  Cousins  A  Burbidge,  Portsmouth. 

Solidtors  for. the  defendants,   Williamson^  HiU,  i 
Co.,  for  Aleacander  Hellard,  Portsmouth. 


Apra27. 

SOYEBXIOXS 


From  Q.  B.  Biv.  i 

(A.  L.  Smith  and  Chitty,  L.JJ.)  | 

kotohie  and  ousby  v.  g0ij)en 
.  (Limited). 
Bbight  and  Othsbb  {ClaimanU),  (a.) 

Practice — Interpleader  —  Sheriff's  interpleader — ^3fa«s 
to  goods  seized  in  execution — Claimant  ordered  to  ^ 
value  of  goods  into  court — Withdrawal  qf  sheriff 
Second  execution  —  LiahilUy  of  daimani  to  mah 
further  payment  into  court. 

Where  a  claimant  of  goods  seized  by  the  skerif  • 
execution  has  paid  into  court  the  value  of  the  goods  vd 
the  amount  of  the  sheriff* s  charges  as  a  seaarityfcr  (if 
execution  pending  the  hearing  o/  an  interpleader  isms^ 
and  be/ore  the  hearing  a  secoTid  execution  has  been  kfid 
on  the  'same  goods,  and  the  claimant  has  claimed  Ar 
goods  again,  he  may  be  ordered,  <u  a  condition  ts  Ck 
sheriff  being  directed  to  withdraw,  to  pay  into  a«< 
again  the  value  of  the  goods  and  the  sheriff* s  charges  e»* 
security  for  the  second  execution  creditor. 

Appeal  from  an  order  of  Qrantham,  J.,  on  m 
interpleader  summons. 

A  judgment  having  been  obtained  by  Mcsffw 
Smytbe  &  Sons  against  the  (Golden  Bjv«ragas 
(Limited),  a  writ  of  execution  was  issued*  and  gwi 
in  the  possession  of  the  execution  debton  w* 
seized  by  the  sheriff.  A  claim  was  made  to  ^ 
goods  by  one  Bright,  and  on  an  inteiplemder  saa- 


(a.)  Eeported  by  F. 


G.  BUGKBR»  Bsq.,  Barriiter- 
at-Law, 
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mooa  it  was  ordered  that,  on  Bright  paying^  into 
ooart  the  ram  of  £137  to  abide  the  result  of  an  inter- 
plesder  issne,  the  sheriff  should  withdraw.  The  sum 
of  £137  represented  the  value  of  the  soods  and  the 
sheriff'B  ohuges,  and  was  less  than  the  amount  of 
the  judgment. 

Bright  failed  to  pay  the  money  into  court,  and  a 
daim  was  then  made  to  the  goods  by  the  Credit 
Asnranoe  Corporation.  A  similar  order  was  made 
with  regard  to  the  Credit  Assurance  Corporation,  and 
on  their  complying  with  it  the  sheriff  withdrew. 
Before  the  interpleader  issue  between  the  Credit 
Amizance  Corporation  and  Smythe  &  Sons  was 
tried,  the  sheriff  asain  seized  the  ooods  under  a  writ 
of  execution  issued  by  Messrs.  Kotdiie  and  Ousey  on  a 
judgment  for  £159  obtained  hy  them  against  the 
Qolden  Soyereims  (limited),  'fhe  goods  were  then 
sgsin  claimed  cy  Bright  and  the  Chredit  Assurance 
Cotporation,  and  on  an  interpleader  summons  it  was 
ordered  by  the  master  that,  oh  Bright  paying  into 
court  the  sum  of  £137  and  on  the  &edit  Assurance 
Goiporation  paying  into  court  the  sum  of  £10,  to 
abiae  the  event  of  an  interpleader  issue,  the  sheriff 
ihould  withdraw.  The  sum  of  £10  represented  the 
amount  of  the  sheriff's  charges  in  resx>eot  of  the 
•ooond  execution. 

Qrantham,  J.,  varied  the  master's  order  by  direct- 
ing that  the  claimants  should  only  pay  into  court  the 
ram  of  £10. 

The  execution  creditors,  Kotchie  and  Ousey, 
i^ypealed. 

CarringUmf  for  the  execution  creditors. 

Boxall,  for  the  claimants. 

A.    L.    Smith,  L.J.— Smythe   &  Co.  obtained  a 

judgment  u gainst  the  defer,  dants   and   put   in  an 

execution  on  their  goods.    Bright  daimed  the  goods 

as  his,  and  he  was  ordered  to  pay  into  court  the  full 

value  of  the  goods  and  charges  to  abide  the  decision 

of  the  judge  on  his  daim.     He  did  not  pay  the 

money  into  court,  and  then  the  Credit  Assurance  Co. 

came  forward  and  made  a  daim  to  the  goods.    An 

order  was  made  that  on  their  paying  into  court  the 

value  of  the  goods,  the  goods  should  not  be  sold,  and 

the    money  should   remain   in  court  to  abide  the 

decision  of  the  judge.    Now,  what  effect  had  the 

order  so  made  on  the  goods  taken  by  the  sheriff  ?    I 

am  satisfied  now,  after  reading  the  case  of  Eaddow 

V.  Morion,  [1894]   1   Q.  B.  565,  that  upon  payment 

into  oourt  ot  the  value  of  the  goods  bv  the  damiant, 

the  goods  are  free  goods,  they  are  taken  out  of  the 

hands  of  tiie  sheriff,  and  they  are  free  in  the  hands 

of   the    execution  debtor.    Then   came   forward  a 

second  t  xecution  creditor — Viz. ,  Kotchie  and  Ousey,  the 

present  plaintiffs,  who  had  a  judgment  for  £159. 

The  sheriff  was  again  put  in,  and  again  there  came 

forwaid  the  Credit  Assurance  Co.  and  Brisht.    An 

order  was  made  by  the  master  that  £147  should  be 

paid    into    court    by    the    claimants.     On    appeal 

Qrantham,  J.,  hdd  that  that  order  was  wrong,  and  that 

the  claimants  need  only  pay  into  court  £10.    Kotchie 

and  Ousey  now  appeal  and  contend  that  ihej  are 

entitled  to  have  in  court  as  security  for  their  judg- 

ment  tlie  fuU  value  of  the  goods  which  they  seized 

in  execution.     I  think  that  Haddow  v.  Morton  shows 

that  the  goods  just  before  the  second  execution  were 

firee  goods  in  the  hands  of  the  execution  debtors, 

and  that  therefore  the  view  of  the  appellants  is  correct. 

The  appeal  must  be  allowed,  and  the  order  of  the 

maater  must  be  restored. 

Chittt,  L.  J. — It  was  settled  in  Haddow  v.  Morton 
that  payment  into  court  by  a  claimant  of  the  value  of 
the  goods  claimed  by  him  is  not  a  purchase  by  him 
pjf  fhea^*    The  money  paid  into  court  remains  in  oourt 


as  securitv  for  the  execution  creditor,  and  the  goods 
remain  free  goods.  If  the  claimants'  daim  is 
defeated,  the  execution  creditor  takes  the  money, 
and  cannot  have  recourse  to  the  goods  again.  When 
a  second  execution  creditor  comes  forward  and  the 
goods  are  seized  again,  and  are  claimed  asain,  the 
same  course  of  reasoning  applies.  The  result  there- 
fore is  this,  that  the  order  which  ought  to  be  made 
in  the  second  case  is  an  order  whi<m  gives  money 
security  to  the  second  execution  creditor,  for  whose 
execution  the  goods  would  be  available  if  there  were 
no  claim.  The  order  of  the  master  is  right,  and 
that  of  the  judge  cannot  be  supported. 
Appeal  allowed. 

Solidtors  for  the  execution  creditors,  Greenwood  4t 
Qreenwood. 

Solidtor  for  the  claimants,  O,  B,  W,  Dighy. 


March  31 ; 
April  1,  4,  5. 


From  Chan.  Biv. 

(Lindley,  M.B.,  and Bigby  and  | 

Yaughan  Williams,  L.JJ.) 

In  re  Sale  Hotbl  Ain>  Botaitical  Qabdbns  Co. 
(Limited). 
Hb8Kbth*s  gasb.  (a.) 

Company — Winding  up^Promoter — Liability  to  account 
or  make  compeneation — **  Moneys  or  property  of  the 
company  " — Money  had  and  received  to  the  use  of  the 
company — Companies  [Winding-up)  Act,  1890  (53  <l^ 
54  Vict.  c.  63),  s.  10. 

Where  it  was  sought  to  make  a  promoter' of  a  comnany 
account  to  t?ie  company,  under  section  10  of  the  Com' 
panics  ( Winding-up)  Act,  1890,  for  promotion  money 
received  by  him  from  the  vendor. 

Held,  on  the  facts  (reversing  the  decision  of  Wright, 
J.,  ante,  p.  314),  that  the  defendant  vhis  under  no 
obligation  to  account  to  the  company. 

Semble,  money  had  and  received  to  the  use  of  the 
company^  but  not  its  property  till  received  by  the  pro- 
moter, is  included  in  the  term  *'  moneys  or  property  of 
the  company  "  in  section  10  of  the  Winding-up  Act, 
1890. 

Appeal  from  a  decision  of  Wright,  J.  {ante,  p.  314, 
where  the  facts  are  suffidently  stated). 

McCall,  Q.C.,  and  B.  Younger,  for  Hesketh,  who 
appealed. 

Astbury,  Q,0.,  and  E.  8.  Ford,  for  the  liquidator. 

LnvDLEY,  M.R.,  after  examining  the  evidence,  and 
coming  to  the  condu^ion  that  Hesketh  was  dearly 
shown  to  have  been  a  .promoter  of  the  company, 
within  the  meaning  of  section  10  of  the  Companies 
(Winding-up)  Act,  1890,  proceeded :  Although  there 
was  a  great  deal  that  was  discreditable  in  the  getting 
up  of  the  company,  and  although  Hesketh  appears 
to  have  known  more  about  it  than  it  was  at  all 
desirable  that  he  should  know,  yet  I  fail  to  discover 
any  obligation  on  him  to  account  to  the  company 
for  this  money,  or  to  inform  the  company  what 
persons  were  to  be  paid  by  the  vendor  for  promoting 
the  company.  Of  course,  when  the  company  found 
out  that  thdr  directors  had  been  bribed,  the  com- 
pany had  a  very  ^ood  case  against  the  directors ;  but 
Mesketh  was  not  m  a  position  which  made  it  incum- 
bent upon  him  to  inform  the  company  what  remun- 
eration he  had  received.  The  money  was  not  money 
received  by  him  to  the  use  of  the  company,  and  no 
amotmt  of  ingenuity  can,  I  think,  substantiate  the 

(a.)  Beported  by  B.  C.  Maoxxnzix,  Esq.,  Batrister- 
at-Lnw. 
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oontentioii  that  it  was.  If  that  is  so,  the  oompany 
never  had  a  right  to  call  upon  him  to  aocount  for 
that  money. 

I  am  not  prepared  to  put  a  narrow  constmction  on 
section  10  of  the  Companies  (Winding-up)  Act,  1890, 
which  enacts  that  "  where  in  the  course  of  the 
'winding  up  of  a  company  under  the  Companies  Acts 
it  appears  that  any  person  who  has  taken  part  in  the 
formation  or  promotion  of  the  company  .  .  .  has 
misapplied  or  retained,  or  become  liable  or  account- 
able for,  any  moneys  or  property  of  the  company," 
the  court  may  *'  compel  him  to  repay  any  moneys  or 
restore  any  property  so  misapplied,  ...  or  to 
conlribute  such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of  such 
misapplication,  retainer,"  &c.,  '*a8  the  court  thinks 
just."  I  cannot  help  thinking  that  any  money  which 
ought  to  be  treated,  whether  on  legal  or  on  equitable 
grounds,  as  received  by  any  promoter  to  the  use  of 
the  company,  falls  within  that  description.  I  think 
the  words  *'  moneys  or  property  of  the  company  "  are 
used  in  a  popular  sense.  This  is  not  a  section  which 
is  concerned  with  drawing  accurate  lines  between 
ownership  and  non-ownership ;  and  I  think  it  would 
be  a  very  narrow  construction  of  this  part  of  the 
section  to  confine  its  operation  to  moneys  which  were 
the  property  of  the  company  before  they  reached  the 
pocket  of  the  man  whom  it  is  sought  to  make 
accountable  for  them.  But,  putting  on  those  words 
the  wider  construction  which  I  think  one  ought  to 
put  on  them,  I  look  in  vain  for  any  obligation  on 
Hesketh's  part  to  hand  over  this  money  to  the 
company. 

A  great  deal  was  said  during  the  argument,  and  in 
the  court  below,  about  fraud,  and  about  the  Statutes 
of  Limitations.  In  the  view  I  take  those  statutes 
have  nothing  at  all  to  do  with  the  matter.  The 
company  had  no  right  to  an  account  of  this  money. 
Section  10  of  the  Act  of  1890  does  not  say  a  word 
.  about  fraud,  and  it  is  not  necessary  for  the  liquidator 
to  use  the  word  in  his  summons.  In  this  case  it  is 
sought  to  make  Hesketh  accountable  for  a  sum  of 
£250.  When  the  Statutes  of  Limitations  are  set  up 
as  HU  answer  to  that  claim  it  will  be  time  enough  to 
talk  about  fraud. 

I  think,  therefore,  that  the  appeal  must  be  allowed, 
and  that  the  summons,  as  against  Hesketh,  must  be 
disQiissed. 

RiGBY,  L. J  — I  am  of  the  same  opinion,  but  I 

.  expressly  found  my  j  udgment  on  tibie  nature  of  the  claim 

that  was  made,   and  X  certainly  am  not  satisfied  that 

another  claim  might  not  have  been  made  which  would 

have  succeeded. 

Vatjghan  Williams,  L.J.— I  am  of  the  same 
opinion. 

Appeal  allowed. 

Solicitors,  Rowdiffes,  Rawle,  <fe  Co.,  for  Roper, 
Brigga,  <fe  Crosse,  Manchester ;  W.  A,  Oihb,  for  CharleB 
DunderdaJe,  Manchester. 


March  9. 


Prom  Q.  B.  Div.  ) 

(A.  L.  Smith  and  Collins,  L.  JJ.)  ) 

Bagshawes  (LnnTED)  v.  Deaoon.  (a.) 

Sheriff —  Execution  —  Fieri  facias  —  A  handonment  of 
possession  of  goods  —  Temporary  withdrawal  from 
premises. 

The  question  whether  a  sheriff  hy  withdrawing  for  a 

(a.)  Reported  by  P.  G.  RuoKEB,  Esq.,  Barrister- 
at-Law.  • 


time  from  premises  on  which  he  has  seized  goods  under  a 
writ  of  fieri  facias  has-  abandoned  possession  of  the  goeds 
is  a  question  of  fact. 

Appeal  from  the  judgment  of  Ridley,  J,,  in  an 
interpleader  issue. 

On  the  8th  of  July,  1897,  Deacon,,  the  defendiiifc 
in  the  issue,  obtained  judgment  by  default  ia  an 
action  which  he  had  brought  against  Arthur  Bag- 
shawe,  who  carried  on  busioess  as  a  dealer  in  ojdes 
and  cycle  accessories,  to  recover  £159  for  goods  sold 
and  delivered. 

On  the  10th  of  July  execution  was  levind  on  the 
goods  at  Arthur  Bagshawe*s  business  premises  under 
a  writ  oiJi,fa, 

Arthur  Bagshawe  was  at  that  time  in  negotiation 
for  the  sale  of  his  business  to  a  limited  oompttny— 
viz.,  Bagshawes  (Limited),  the  plaintiffs  in  the  issoe; 
and,  in  order  to  prevent  such  sale  being  prejudiced 
by  the  presence  of  a  man  in  possession,  he  paid  the 
sheriffs  officer  £80  on  account,  with  a  promise  to 
pay  the  balance  the  following  week,  and  signed  a 
document  requesting  the  officer  to  withdraw  fron 
possession  and  undertaking  that  he  should  be  at 
liberty  to  re-enter  at  any  time  until  the  action  wai 
settled.    The  officer  withdrew  accordingly. 

On  the  12th  of  July  a  deed  of  assignment  wai 
executed  by  Arthur  Bagshawe  purporting  to  ornnj 
the  business  to  the  oompany  as  from  the  25th  of 
March,  1897. 

On  the  Idth  of  July,  the  sherifTs  officer  having 
a^ain  entered  under  the  writ  of  fi,  fa,,  notios  vu 
given  to  him  by  the  solicitors  to  the  oompany  that 
the  goods  did  not  belong  to  Arthur  Bagvhawebvk 
to  Bagshawes  (Limited). 

The  sheriff  thereupon  interpleaded,  and  this  inta^ 
pleader  issue  was  directed  to  be  tried. 

At  the  trial  of  the  issue  Ridley,  J.,  gave  judgnMBt 
for  the  plaintiffs. 

The  defendant  appealed. 

Ath^ley  Jones,  Q.O.  {R.  J,  Willis  with  him),  for  iiie 
defendant. — The  learned  judge  thought  that  in  poiat 
of  law  there  had  been  an  abandonment  of  the  goods 
by  the  sheriff.  There  is,  however,  no  aatifixity 
showing  that  the  mere  fact  of  the  sheriff  ten^oraiilj 
quitting physioalpossession  of  the  goods oonstitBteg 
abandonment.  The  question  of  abandoDment  hai 
been  held  to  be  one  of  fact :  Ackland  v.  Poyafer,  8 
Price,  95 ;  see  also  Blad^e  v.  Arundale,  1 M.  &  Sal.  711. 
The  sheriff  by  going  out  under  the  circumstanon  of 
this  case  did  not  lose  his  right  to  re-enter. 

Bosanquet,  Q.C.  {Morton  Smith  with  him),  for  tk 
plaintiffs. — ^The  shenff  did  not  go  out  by  reason  of 
any  necessity;  he  went  out  merely  to  aasist  tk 
debtor.  The  effect  was  that  the  gooda  oeaaed  to  be 
in  custodia  legis.  He  dted  Orowder  ▼.  Long^  ZKt 
C.  598. 

The  following  oases  were  alw  cited :  Stoann  r.  M 
of  Falmouth,  8  B.  &  C.  456;  Eldridge  ▼.  Stacey,  12 
W.  R.  51,  15  0.  B.  N.  8.  458. 

A.  L.  Smith,  L.J.— Why  did  the  sheriff  go  oat  of 
pobsession  in  this  case  ?  He  went  out  beoanse  it 
would  have  been  inconvenient  to  Arthur  Bagsfaam 
that  he  should  remain  in.  This  is  not  the  case  of  a 
sheriffs  man  going  out  of  posaeaaion  for  soma  tss- 
porary  necessity,  such  as  to  get  food  or  to  see* 
doctor.  The  sheriff  withdrew  merely  to  aarist  tka 
execution  debtor  and  to  enable  the  sale  of  tkt 
business  to  the  limited  oompany  to  be  carried  oat 
The  cases  of  Ackland  v.  Paynier  and  Blades  v.  ^ma- 
dale  show  that  the  question  whether  a  sheriff  bas 
abandoned  possession  is  a  question  of  fact;  aad  I 
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agree  with  the  learned  judge's  decision  in  this  osse 
that  the  sheriff  did  abandon  possession. 

Collins,  L. J.,  oonoorred. 

Appeal  dtMiiBsed, 

Solicitors  for  the  plaintiffs,  Walker  &  Roive, 

Solicitor  for  the  defendant,  T.  M,  Richardson, 


mi^  itToutt  of  3(ti0t(ce. 

Q.  B.  Div.  •\ 

(Lord  Bussell  of  Killowen,  [     April  4,  5 ;  May  23. 
G.J.,  and  Bidley,  J.)       ) 

BimBLE  v.  HSABLB.  (a.) 

Eighways — Public  footway— Stile — Liability  of  occu- 
pier to  repair  xatione  tenures — Evidence  of  liability. 

The  defendant  was  the  yearly  tenant  of  a  farm 
through  which  ran  a  public  pathway  at  a  certain  point 
of  which  toas  a  stile  with  stone  steps.  The  stejts  being 
out  of  repair,  the  plaintiff  in  crossing  fell  and  was 
injured,  and  he  brought  an  action  for  the  injuries 
against  the  defendant,  as  being  Habit  ratione  tenures  to 
repair  the  stile.  There  ufas  no  evidence  that  the  parish 
had  ever  repaired,  or  had  ever  required  the  defendant  or 
any  prior  occupier  to  repair,  but  there  was  evidence  that 
the  defendants  predecessor,  who  was  also  owner,  had 
done  repairs  to  the  path  and  stile  ;  there  was  also  some 
evidence  that  previous  occupiers  had  repaired,  and  a 
teitness  stated  that  he  had  done  some  repairs  at  the 

defendants  instance.     The  repairs  were  all  small  and 

inconsiderable,  and  they  were  done  on  the  defendant^ s 

own  land. 
Held,  that  evidence  of  such  small  repairs,  done  by  the 

oecupier  on   his  own   land  and  possibly  for  his  own 

benefit,  was  not  sufficient  to  show  that  the  defendant  was 

bound  to  repair  ratione  tenures. 
Queere,  whether  an  action  will  lie  at  the  instance  of  a 

private  person  against  one    liable  ratione  tenures   to 

repair. 

Appeal  by  the  defendant  from  a  judgment  of 
bis  Honour  Judge  Ghranger,  sitting  at  the  Falmouth 
County  Court  of  Cornwall. 

The  plaintiff  brought  his  action  against  the 
iefendaiit  to  recover  damages  for  personal  injuries 
instained  by  him  in  crossing  over  a  stile  in  a  publiu 
^tpath,  which  ran  through  a  farm  in  the  occupa- 
tion of  the  defendant,  and  he  claimed  on  the  ground 
^t  the  stile  was  out  of  repair  and  that  the  defendant 
iras  liable  ratione  tenurce  to  repair  the  same 

The  facts  are  fully  set  out  in  the  written  judg- 
oent  of  the  court. 

The  learned  county  court  judge  gave  judgment  for 
he  plaintiff,  and  the  defendant  now  appeal^. 

Duke  and  D.  M,  Kerly,  for  the  defendant. 

Frcuer  MeLeod,  for  the  plaintiff. 

Cur,  adv,  vult, 

Kay  23. — ^The  judgment  of  the  court  was  read 

y 

Lord  BI788SLL  OF  EiLLOWEN,  C.J. — This  is  an  appeal 
J  the  defendant  from  the  judgment  of  his  Honour 
ndge  Of  anger.  The  plaintiff  sued  the  defendant  under 
fciese  circmustances.  The  defendant  is  the  yearly 
>iuuDt  of  a  farm  through  which  is  a  public  pathway. 
it  one  point  in  its  oonrse  is  a  stone  stile  with  stone 

(a.)  Beported  by  Sir  Sberston  Bakeb,  Bart, 
Barrister-at-Law. 


steps,  some  of  which  have  been  ^om  away  by  time 
and  user.     In  crossing  it  the  plaintiff  slipped  from 
one  of  these  steps,  fell,  and  broke  his  leg.    He  there- 
upon sued  the  di  fendant  for  damages,  alleging  that 
he  WAS  liable  ratione  tenures  to  repair  the  stile  and 
that  he  had  buffered  by  its  want  of  repair.     The 
learned  county  judge  took  this  view  and  awarded  him 
damages.     It  appears  that  the  plaintiff  was  aged  67 
years  and  that  as  far  back  as  1891   he  had  had  a 
*'  seizure."      He    was     described    by    his     medical 
attendant,   who  was  called  by  him,  as  being,  when 
the  accident  happened,  in  a  decrepit  state,  and  as 
never  having  hud  the  complete  use  of  his  legs  since 
the  '*  seizure.*'     He  added  he  did  not  think  it  was  safe 
for  him   to  cross    the  stile    in   question    and    that 
it   was    a    difficult     stile.      The     learned     county 
court    judge,    however,    who    heard    the   witnesses, 
has  not    thought    it    proper    to   find    contributory 
i^egligence,    and    we     do     not    dwell     further    on 
this.  x>oint,  and  we  proceed  to  consider  the  ground 
on  which  he  did  act.    If  it  were  necessary  to  con- 
sider and  determine  the  point  whether  an  action  will 
lie  at  the  instance  of  a  private  person  against   one 
liable  ratione  tejiura  to  repair  we  should  desire  to 
hear  further  argumt:nt  upon  it.     There  is,  so  far  as 
we  are  aware,  no  record  of  any  such  case  in  the  books, 
although  the  circumstances  giving  rise   to  such  an 
action  must  have  beeu  of  frequent  occurrence.     Baron 
Martin  expressed  considt  rable  doubt  upon  the  point 
iu  the  case  of  Young  v.  Davis  10  W.  ft.  524,  7  H.  &N. 
760,  at  p.  773,  where  he  says :  **  I  should  have  been 
surprised  if  any  case  had  been  found  in  which  it  was 
determined  that  an  action  for  non-repair  was  main- 
tainable against  a  person  bound  to   repair  ratione 
tenured.    The  case  in  the  Year  Book,  11  Hen.  4,  82, 
83  " — set  out  in  a  note  at  p.  766 — **  which  was  sup- 
posed to  be  an  authority  for  that  position,  on  being 
examined  will  be  found  not  to  be  so.     That  was  an 
action  by  a  lord  of  a  manor  who  relied  on  a  prescrip- 
tion that  he,  and  all  those  whose  estate  he  had- in  the 
manor,  had  a  right  to  have  a  bridge  kept  in  repair  by 
the  owner  of  a  mill.    That  is  totally  different  trom  an 
obligation  towards  all  the  Queen's  subjects  passing 
along  a  highway." 

We  do  not,  however,  decide  this  case  on  the  view 
taken  by  this  learned  judge,  for  we  are  of  opinion 
that  there  was  in  this  case  no  sufficient  evidence  to 
warrant  the  learned  county  court  judge  in  coming 
to  the  conclusion  that  the  defendant  was  under  the 
obligation  to  repair  ratione  tenures.  There  was  the 
usual  conflict  as  to  the  past  and  existing  state  of  the 
stile  and  what  had  been  done  to  it  in  the  way  of 
repairs.  One  of  the  plaintiff's  witnesses  stated  that 
the  stile  was  at  the  time  of  the  accident  in  the  same 
state  it  was  in  forty  years  ago,  and  the  defendant  and 
his  witnesses  denied  that  the  defendant  had  in  fact 
repaired  the  stile.  We  must,  however,  assume  that 
the  learned  county  court  judge  gave  effect  to  the 
other  evidence  on  the  part  of  the  plaintiff  and  proceed 
to  examine  it.  There  was  no  evidence  that  the  parish 
had  ever  repaired  or  had  ever  required  the  defendant 
or  any  prior  occupier  to  repair,  but  there  was  evidence 
that  the  defendimt's  predecessor  in  possession,  who 
was,  however,  proved  also  to  be  the  owner,  had  done 
repairs  to  the  path  and  stile.  Another  witness  stated 
that  previous  occupiers  had  repaired,  and  finally  a 
man  formerly  in  the  defendant  s  employment  stated 
that  he  had  done  some  repairs.  In  no  case  do  the 
repairs  seem  to  have  been  considerable.  The  fact 
that  a  person  has  done  repairs  to  a  way  may  certainly 
be  some  evidence  of  such  liability.  For  instance,  in 
Reg,  Y,  Blakemore,  2  Den.  C.  C.  410,  16  Jur.  154, 
where  the  defendant  was  so  held  Uable,  the  evidence 
was  that  his  predecessor  had  been  convicted  of  not 
repairing  the  high  road  in  question  in  the  year  ISOl, 
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and  had  sabsequeotly  done  repairs  to  it ;  and  in  Beg. 
▼.  Barker,  25  Q.  B.  D.  213,  38  W.  B.  Dig.  85,  the  de- 
fendant and  his  predecessors  had  repaired  the  high 
road,  fi>r  the  non-repair  of  which  he  was  indicted,  from 
time  immemorial,  and  on  that  evidence  was  found 
liable.  But  in  each  of  those  cases  the  road  was  a  road 
for  carriages  and  horses,  which  is  a  widely  different 
thing  from  a  foot-path  through  fields  and  over  stiles. 
The  one  requires  repairs  on  a  system,  and  at  cert?iin 
intervals,  from  the  nature  of  the  user,  while  the 
other  does  not;  and  on  the  contrary  may  never, 
except  on  isolated  occasions,  receive  any  repairs  at 
all. 

Such  a  path  may  be  dedicated  subject  to  the  right 
of  ploughing  (Mercer  v.  Woodgate,  18  W.  B.  116, 
L.  B.  5  Q.  B.  26),  although  the  plough  would  for  tbe 
time  destroy  all  traoes  of  the  path,  and  after  the 
plough  has  passed,  the  path  is  in  common  experience 
trodden  out  afresh  by  passers  by,  not  made  by  repair 
or  of  hard  material,  for  that  would  be  inconsistent 
with  the  passage  of  the  plough  at  the  next  season. 
8o  it  may  be  that  in  dedicating  to  the  public  such 
a  pathway  through  his  fields  the  farmer  may  do  so 
without  any  obligation  to  repair  resting  on  himself 
or  on  anybody.  It  is  a  path  on  which  people  may 
pass  if  they  choose  to  do  so,  but  they  must  pass 
along  it  as  they  find  it,  and  must  take  it  (to  use  the 
words  of  Cookbum,  O.J.,  in  the  case  just  quoted) 
subject  to  any  condition  which  tibe  owner  imposes. 
Blaokbum,  J.,  in  the  same  case,  said,  '*  If  this  right 
is  inconsistent  witk  a  grant  of  a  right  of  way  to  the 
public,  then  there  was  no  dedication  at  all,  and  the 
present  owner  has  a  right  to  stop  up  the  pathway 
altogether  and  so  prevent  the  parish  nx>m  repairing 
the  path  in  such  a  way  as  to  interfere  with  his 
ploughing."  As  the  user  for  which  the  path  is 
dedicated  does  not  necessitate  repairs,  we  see  no 
objection  in  law  to  a  dedication  of  the  path  without 
placing  on  anyone  the  obligation  to  do  them.  In 
the  present  instance  the  evidence  on  which  the 
learned  county  court  judge  has  acted  is  very  slight, 
considering  that -the  path  is  an  immemorial  one,  and 
it  is  quite  consistent  with  such  small  repairs  as  were 
done,  that  they  were  done  by  the  occupier  for  his 
own  benefit.  They  were  done  on  his  own  land.  It 
is  not  as  if  they  had  been  done  outside  Us  own  land, 
or  as  if  he  had  done  the  repairs  under  threat  of  legal 
proceedings  or  had  admitted  that  in  doing  them  he 
was  discharging  a  legal  obligation. 

We  think  that  the  case  is  like  Hudaon  v.  Tabor,  24 
W.  B.  579,  25  W.  B.  740,  1  Q.  B.  D.  225,  2  Q.  B. 
Div.  290.  There  an  action  was  brought  for  not 
maintaining  a  sea-wall  on  the  defendant's  land, 
where  it  adjoined  that  of  the  plaintiff,  whereby 
the  plaintiff's  land  became  fiooded.  And  it  was 
shown,  in  order  to  prove  the  liability  of  the  defen- 
dant, that  he  and  his  predecessors  had  from 
time  immemorial  repaired  the  wall  where  his  land 
fronted  the  sea.  The  jury  found  for  the  plaintiff, 
but  the  Court  of  Queen's  Bench  and  the  Court  of 
Appeal  held  that  there  was  no  evidence  of  liability, 
and  Lord  Coleridge,  in  giving  judgment,  said.  **  The 
mere  repair  of  a  man's  own  fence  for  his  own  benefit, 
however  often  done,  and  during  however  long  a 
period  of  time,  will  not,  per  se,  although  a  man*8 
neighbour  may  in  fact  benefit  by  such  repair,  impose 
on  a  man  the  duty  of  continuing  such  repair  for  his 
neighbour's  benefit,  when  he  ceases  to  care  to  do  it 
for  his  own."  So  here  the  acts  DEdied  on  were  at  the 
least  ambiguous,  and  we  think  constitute  no  sufficient 
evidence  of  liability— see  also  per  Baron  Hullock,  in 
Bex  V.  AUanaon,  Lewin's  C.  0.  158.  In  the  words 
of  the  learned  Baron,  *'  An  adjoining  occupier  occa- 
sionaUy  doing  repairs  for  his  own  convenience  to  go 
and  oome  is  no  more  like  that  sort  of  repair  which 


makes  a  man  liable  raiioue  (enurce  than  the  repair  by 
an  individual  of  a  road  close  to  his  door  is  to  ths 
repair  or  the  road  outside  his  gate."  We,  therefors, 
thmk  the  defendant  entitled  to  judgment  The 
appeal  must  therefore  be  allowed. 

Appeal  allowed^ 

Solicitors  for  the  plaintiff,  Bowdiffes,  Bawk^  A  Ob., 
for  W.  J.  Ternll,  Penryn. 

Solicitor  for  the  defendant,  H.  Dobdl^  for  B.  IkM, 
Truro. 


April4;lCayU. 


Q.  B.  Div. 
(Lord] 
Sir- 
L., 
Channell, 

CoppEir  V.  MooBB.  (a.) 
Sale  of  goods — FaUe  trade  deacription — Criminal  Ua- 
hility  of  master  for  acU  of  eervani — Aheenoe  of  mens 
ree^Merchandise  Marke  Act,  1887  (50  A  51  VicL  e. 
28),  M.  1,  2,  5. 

A  salesman  and  an  assistant  employed  hy  the  appdUid 
in  his  business  of  a  provision  dealer  sold  as  a  Scctek 
ham  (stating  it  on  the  invoice  to  be  such)  a  ham  tokifk 
was  in  fact  an  American  ham.  The  sale  tmis  efided  «s 
the  absence  and  without  the  knowledge  of  the  appelant, 
who  had  directed  the  persons  employed  in  his  bueiaest 
not  to  seU  Jiams  under  any  specific  name  of  place  or 
origin. 

Heldf  that  the  appellant  W€U  properly  convicted  ofwdir 
ing  goods  to  which  a  false  trade  description  was  applied. 

Case  stated  by  justices  of  the  borough  of  Bioh- 
mond,  Surrey. 

The  appellant  was  summarily  convicted  of  sa 
offence  a^^ainst  section  2,  sub-seotion  (2),  of  the 
Merchandise  Marks  Act,  1887,  for  having  nnJawfally 
sold  certain  goods — ^to  wit,  an  AmericAO  ham—io 
which  a  false  trade  description — ^to  wit,  "  Scotck 
ham  " — ^was  applied. 

The  facts  found  by  the  justioes  and  the  matensl 
enactments  of  the  Merchandise  Marks  Act  are  ttatsd 
in  the  judgment  of  the  court. 

The  case  was  arvued  before  Wright  and  Dacfingi 
JJ.,  on  the  25th  of  March,  when  they  held  that  tiisn 
had  been  a  sale  of  an  article  to  which  a  false  tiads 
description  was  applied ;  but  they  reserved  for  args- 
ment  oef ore  a  f uU  court  the  question  iriiether  the 
appellant  could  be  convicted  under  the  droumstanoei 
of  this  case,  the  sale  having  been  effected  by  the  ser- 
vant of  the  appellant  without  the  knowledge  wml 
contrary  to  the  express  instructions  of  the  appeHsnt 

The  case  was  re-argued  before  Lord  Boseell  of 
Eillowen,  C.J.,  Sir  Francis  Jeune,  P.,  Ghitty*  L.J^ 
and  Wright,  Darling,  and  Channell,  JJ.,  on  the  41k 
of  April. 

As^uith,  Q.C7.,  and  Bonsey,  for  the  a^qpeUant. — T%b 
conviction  cannot  be  sustained.  It  is  oontrary  to  the 
generid  principle  of  law  that  a  master  is  not 
criminally  responsible  for  the  acts  of  his  aerrant  ia 
the  absence  of  any  guUty  knowledge  or 


on  the  part  of  the  master.  Here  such  knowledge  or 
connivance  is  expressly  negatived ;  tiie  aopallant  bid 
expressly  forbidaen  his  servants  to  seU  nams  under 
any  specific  name  of  place  or  origin.  There  is  notfaia; 
in  the  Merchandise  Marks  Act  uiowing  any  intsDtioa 
to  exclude  the  apnlication  of  the  general  nile  of  h^ 
to  offences  createa  by  that  Act. 

(a.)  Beported  by  T.  B.  Oolquhouk  Dill^  Bs^., 
Bazrister-at-Law. 
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They  referred  to  Beg.  ▼.  Stephens,  14  W.  E.  869, 
L  E.  1  Q.  B.  702  ;  MuUins  ▼.  CoUina,  22  W.  E.  297. 
L  R.  9  Q.  B.  292  ;  Beg.  v.  Holhrook,  26  W.  E.  144, 
8  a  B.  D.  60;  Somerset  v.  Hart,  32  W.  E.  694, 
12  a  B.   D.   360 ;  Band  v.   Evana,  36  W.  E.  767, 

21  a  B.  D  249;  Chishdm  v.  Doxdion,  37  W.  E.  749, 

22  a  B.  D.  736;  Beg.  v.    Toh<m,   37   W.   E.   716, 

23  a  B.  D.  168  ;  Boherta  y.  Wondimrd,  38  W.  E.  770, 
25  a  B.  D.  412 ;  Budd  ▼.  Lucaa,  39  W.  E.  350,  [1891] 
1  a  B.  408 ;  Maaaey  v.  Morriaa,  42  W.  E.  638,  [1894] 
2Q.  B.  412;  Sherraa  r.  De  Buizen,  43  W.  E.  526, 
[1895]  1  Q.  B.  91S ;  Commiaaionera  of  Folice  v.  Cart- 
man,  44  W.  E.  637,  [18961  I  Q-  B.  655 ;  Derbyshire  v. 
Houliaton,  45  W.  E.  627,  [1897]  1  Q.  B.  772 ;  Kearley 
▼.  Tylor.  65  L.  T.  Eep.  261 ;  8.c.  auh  nowi,  Kearley  v. 
Timge,  60  li.  J.  M.  C.  159,  40  W.  E.  Dig.  6  ;  aud 
Brown  v.  Foot,  61  L.  J.  M.  C,  110,  40  W.  E.  Dig.  6. 

Jeif,  Q.C.,  and  A.  J.  David,  for  the  respondoQt. — 
The  conviction  was  rieht.  This  offenoe  is  an  excep- 
tion to  the  geneoral  mle  that  mens  rea  is  a  necessary 
bgredient  of  every  oflEenoe.  By  section  2  (2)  of  the 
Merchandbe  Marks  Act  the  burden  of  proving  his 
innooence  is  thrown  on  the  defendant.  The  appellant 
has  not  disohaimd  this  burden ;  the  magistrates  have 
ezpreesly  fonna  that  he  did  not  take  all  reasonable 
precautions  against  the  commission  of  an  offence 
mider  the  Act. 

Our.  €idv.  vult. 

May  14.— The  judgment  of  the  Coubt  was 
delivered  by 

Lord  EuBSKLL  of  Eillowbn,  0.  J.— This  is  a  case 
stated  by  justices  who  summarily  convicted  the 
rapdlant  ol  an  o£fence  against  the  Merchandise 
lEffks  Act,  1887  (50  &  51  Yict.  c.  28).  The 
appellant  was  charged  under  section  1,  sub-section  (2), 
with  having  sold  goods  to  which  a  "false  trade 
description'*^  was  applied.  The  facts  were  as 
lotlows:  On  the  4th  of  September,  1897,  the 
raspondent,  at  the  London  Supply  Stores,  42,  G^rge- 
street,  Biohmond  (one  of  several  places  of  business  of 
the  appellant),  asked  the  salesman  at  the  door  of  the 
shop  lor  a  small  English  ham.  The  salesman  pointed 
to  a  number  of  hams  on  a  shelf,  and  said  they 
were  Scotch  hams.  In  fact  they  were  long-cut 
American  hams.  The  salesman  stated  the  price,  8^. 
per  lb.,  and  the  respondent  said  he  would  take  one, 
which  was  then  produced.  The  salesman  then  passed 
the  ham  selected  through  the  open  window  to  a  shop 
laristant  inside,  saying,  *' Weigh  up,  Scotch  ham, 
3|d.'*  The  respondent,  before  paymg,  asked  the 
iflsistant  to  make  him  out  an  account,  and  put  on  it 
'*Sootoh  ham,"  "  as  he  had  bought  it  as  such."  The 
lasiatantat  first  handed  the  respondent  an  invoice 
nithontthe  word  "Scotch,"  on  it.  The  respondent 
lid  not  accept  it  so  written,  but  told  the  assistant  to 
yat  the  word  *'Scotdh,"  "as  he  had  bought  it  as 
locli**'  The  assistant  then  did  so,  and  handed  the 
nroioe  to  the  respondent,  who  then  paid  the  priced 
«•  5}d.  Upon  tins  being  done,  the  respondent  asked 
he  aasiatant  whether  he  still  said  it  was  a  Scotch 
taniy  whereupon  the  assistant  admitted  it  was  not, 
«it  -was  an  American  ham.  The  salesman,  in  like 
Mnner,  was  asked,  and  he  at  once  admitted  it  was 
n  American  ham. 

On  the  part  of  the  appellant  evidence  was  given 
luit  he  haa  sent  out  a  notice  to  all  his  branch  places  of 
including  that  in  question,  in  the  following 


"Marsham-street,  Feb.  25th,  1897. 

*'Most  important. 

"Please  instruct  your  assistants  most  explidtiy  that 

le  lianiB  described  in  the  list  must  not  be  sold  under 

ay  speoifio  name  of  place  or  origin— that  is  to  say, 


they  must  not  be  dt-soribed  as  '  Bristol,*  *  Bath,' 
'Wiltshire,'  or  any  such  title,  but  simply  as  breakfast 
hams. 

"  To  Mr.  Bedford,  Eichmond. 

"  Please  sign  and  return. 

"H.  W.  COPPBN." 

The  ham  in  question  would  come  within  the 
category  of  breakfast  hams.  Evidence  was  given 
that  the  terms  of  this  notice  were  communicated  to 
the  manager  and  assistants,  and  the  appellant  stated 
that  he  had  no  reason  to  believe  that  hu  instruc*ions 
were  not  being  carried  out. 

It  is  now  necessary  to  consider  the  statute  in 
question  and  its  application  to  the  facts  proved. 
Section  2  is  the  important  section.  Sub-section 
(1)  deals  with  the  furling  of  any  trade- ujark 
and  with  the  false  application  to  goods  of  any 
such  mark  or  of  any  false  trade  description,  and 
enacts  that,  subject  to  the  provisions  of  the  Act,  an 
offence  shall  have  been  committed  by  such  forging  or 
application  unless  the  party  charged  proves  that  he 
acted  without  intent  to  defraud.  Sub-spction  (2) 
enacts  (omitting  words  immaterial  in  this  case)  that 
every  person  who  sells  any  g^oods  to  which  any  false 
trade  description  is  applied  shall  be  guilty  of  an 
offence  against  the  Act  unless  he  proves— (a)  that 
having  ti^en  all  reasonable  precautions  he  had  no 
reason  to  suspect  the  genuineness  of  the  trade 
description ;  and  (b)  that  on  demand  duly  made  he 
gave  fdl  information  in  his  power  with  respect  to  the 
persons  from  whom  he  obtained  such  goods ;  or  (c) 
that  otherwise  he  had  acted  innocenUy. 

By  section  3  it  is  enacted  that  **  trade  description  " 
shall  mean  any  description,  statement,  or  any 
indication,  direct  or  indirect,  as  to  (amongst  other 
things)  the  place  or  country  in  which  any  goods  were 
made  or  produced.  Later  in  such  section  it  is  enacted 
that  the  expression  <*  false  trade  description"  shall 
mean  a  trade  description  false  in  any  material  sense 
as  regards  the  goods  to  which  it  is  applied. 

By  section  5,  sub-section  (1),  it  is  enacted  that  a 
person  shall  be  deemed  to  have  applied  a  trade 
description  to  goods  who  applies  it  to  the  goods 
themselves  or  uses  a  trade  description  in  any  manner 
calculated  to  lead  to  the  belief  that  the  goods  in 
connection  with  which  it  is  used  are  designated  or 
described  by  that  trade  description. 

In  Budd  V.  Lucaa  it  was  decided  that  where  certain 
casks  of  beer  were  delivered  accompanied  by  an  in- 
voice in  which  the  casks  were  falsely  described  as 
'*  barrels"  ^which  word  had  acquired  the  character  of  a 
trade  description)  it  was  held  that  an  oflisnce  tmder  sec- 
tion 2,  sub-section  (1),  of  the  Act  in  question  had  been 
committed,  although  the  invoice  containing  the  false 
description  was  not  physically  attached  to  the  casks. 
I  think  this  case  was  well  decided ;  in  other  words,  I 
think  that  it  is  not  necessary  to  constitute  the  offence 
that  there  shall  be  any  physical  connection  between 
the  false  trade  description  and  the  goods  to  which  it 
is  applied. 

It  was  admitted  that  the  description  ''Scotch 
ham"  was  a  trade  description,  and  it  was  found  thJit 
it  was  applied  to  the  ham  sold  by  the  appellant's 
employia,  and  it  was  admittedly  false.  It  was  not 
contended  that  it  was  not  material.  In  these 
cbcumstances  it  is  dear  than  an  offence  against  the 
Act  was  committed  by  the  salesman  and  by  the 
assistant  of  the  appellant.  But  the  question  which 
the  court  is  now  <»Biiled  upon  to  dedde  is  whether  the 
appellant  also  is  not  personally  liable  to  be 
convicted.  This  was  the  question  argued  before 
us. 

The  appellant's  contention  was  thai  the  charee 
here  preferred  was  a  criminal  charge  and  that  we 
general  principle  of  law  applied— fiemo  ffua  eat  niH 
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mena  sit  rea.    There  is  no  doubt  that  this  is  the 
general  rule,  but  it  is  subject  to  exceptions,  and  the 

Suestion  here  is  whether  the  present  case  falls  within 
le  rule  or  within  the  exception. 

Apart  from  statute  exceptions  have  been  en- 
grafted upon  the  rule ;  for  example,  in  the  case  of 
Beg.  T.  Stephens  the  defendant  was  held  liable 
on  indictment  for  obstructing  navigation  by  throw- 
ing rubbish  into  a  river  from  a  quarry  owned  by 
the  defendant  but  managed  by  his  son,  although 
it  was  proved  that  the  men  employed  at  the  quarry 
had  been  by  order  prohibited  from  doing  the  acts 
complained  of.  No  doubt  in  that  case  the  fact  that 
the  proceedings  were  only  in  form  criminal  was 
adverted  to  by  the  judges  who  decided  it,  but  the 
fact  remains  that  the  defendant  was  criminally 
indicted. 

But  by  far  the  greater  number  of  exceptions 
engrafted  upon  the  general  rule  are  cases  in  which  it 
has  been  decided  that  by  various  statutes  criminal 
responsibility  has  been  put  upon  masters  for  the  acts 
of  their  servants.  Amongst  such  cases  are  Mullins  v. 
Collins,  where  a  licensed  victualler  was  convicted  of 
an  offence  tmder  the  l6th  section  of  the  licensing 
Act  of  1872  for  supplying  liquor  to  a  constable  on 
duty,  although  this  was  done  by  his  servant  with- 
out the  knowledge  of  his  master.  Again  in  Bond 
V.  Evans,  a  licensed  victualler  was  convicted  of  an 
offence  against  the  17th  section  of  the  same  Act 
where  gaming  bad  been  allowed  in  the  licensed 
premises  by  the  servant  in  charge  of  the  premises, 
although  without  the  knowledge  of  his  master. 

The  decisions  in  these  and  in  other  like  cases  were 
based  upon  the  construction  of  the  statutes  in 
question.  The  court,  in  fact,  came  to  the  conclusion 
that,  having  regard  to  the  language,  scope,  and 
object  of  those  Acts,  the  Legislature  intended  to  fix 
criminal  responsibility  upon  the  master  for  acts  done 
by  his  servant  in  the  course  of  his  employment, 
although  such  acts  were  not  authorized  by  the  master 
and  may  even  have  been  expressly  prohibited  by  him. 

The  question,  then,  in  this  case  comei  to  be  narrowed 
to  the  simple  point,  whether  upon  the  true 
construction  of  the  statute  here  in  question  the 
master  was  intended  to  be  made  criminally 
responsible  for  acts  done  by  his  servant  in  contra- 
vention of  the  Act,  where  such  acts  were  done,  as  in 
this  case,  within  the  scope  or  in  the  course  of  their 
employment.  In  my  judgment  it  was  clearly  the 
intention  of  the  Legislature  to  make  the  master 
criminally  liable  for  such  acts,  unless  he  was  able  to 
rebut  the  primd  facie  presumption  of  guilt  by  one  or 
other  of  the  methods  pointed  out  in  the  Act. 

Take  the  facts  here  and  apply  the  Act  to  them. 

To  begin  with,  it  cannot  be  doubted  that  the 
appellant  sold  the  ham  in  question  although  the 
transaction  was  carried  out  by  his  servants.  Li  other 
words,  he  was  the  seller  although  not  the  actual 
salesman.  It  is  clear  also,  as  already  stated,  that  the 
ham  was  sold  with  a  **  false  trade  description,*' 
which  was  material.  If  so,  there  is  evidence 
establishing  a  primd  facie  case  of  an  offence  against 
the  Act  having  been  committed  by  the  appellant. 
But  it  is  only  a  primd  facie  case.  The  burthen  of 
proof  is  shifted  upon  the  appellant,  and  he  might 
meet  successfully  that  prima  facie  case  if  he  is  able, 
where  the  charge  is  under  the  first  sub-section  of 
section  1,  to  prove  that  he  acted  without  intent  to 
defraud ;  or,  where  the  charge  is  under  sub-section  2 
of  section  1,  if  he  is  able  to  prove  (a)  that  he  had 
taken  all  reasonable  precautions  against  committing 
an  offence  against  the  Act  and  had  no  reason  to 
suspect  the  genulDeness  of  the  trade  description  in 
question,  and  (h)  that  on  demand  h*i  had  given  full 
information,   or    (c)    if   he    is    able    to    prove  that 


otherwise  he  acted  innocentiy.  It  seems  dear  that 
clauses  (a)  and  (6)  of  sub-section  2  apply  to  osms 
where  the  goods  in  question  are  in  the  possessioQ  of 
the  accused  for  sale  or  are  sold  with  the  forged  trade- 
mark or  false  trade  description  already  stamped  upon 
them  or  otherwise  applied  to  them,  and  not  to  a  case 
like  the  present,  where  the  false  trade  deacciptioa  is 
applied  upon  the  occasion  and  as  part  of  the  terms  of 
sale ;  and  in  the  latter  case  the  accused  must  rely  for 
his  exculpation  upon  clause  (c) — ^namely,  by  showing 
that  he  had  acted  innocently. 

In  the  present  case  there  was  ample  evidence  to 
justify  the  conclusion  of  the  mag^istrates  that  the 
appellant  was  primd  facie  guilty  of  the  ofEeoGA 
charged,  and  that  primd  facie  case  has  not  been  m^ 
in  the  manner  required  by  the  Act.  The  magistratet. 
indeed,  have  affirmatively  found — in  the  terou  of 
clause  (d) — that  the  appellant  had  not,  in  fact,  taken 
all  reasonable  precautions  against  committiiig  an 
offence  against  the  Act,  but  I  have  already  pointed 
out  that  that  clause  does  not  directly  apply  to  tke 
facts  of  this  case.  This  finding  is,  therefore,  not 
strictly  relevant,  although  it  suggests  an  importsnt 
element  in  determining  whether  the  acciued  is 
innocent ;  but  what  is  material  to  note  is  that  the 
magistrates  do  not  appear  to  have  been  asked  to  find, 
and  certainly  they  do  not  in  fact  find,  that  the 
appellant  acted  innocently  within  the  meaning  of 
clause  (c).  There  was  evidence  before  them  that  ths 
American  hams  in  question  were  dressed  ao  as  to 
deceive  the  publi);  and  this  probably  explains  ths 
reason  of  the  affirmative  finding  to  whidi  I  have 
adverted  and  the  absence  of  the  finding  that  the 
appellant  had  acted  innocentiy  within  the  meaning  of 
clause  (c). 

In  answer,  then,  to  the  question  which  alone  is  put 
to  us — namely,  whether,  upon  the  facta  stated,  tfas 
decision  of  the  magistrates  convicting  the  appeUsat 
was  in  point  of  law  correct — my  answer  is  that,  in  ay 
judgment,  it  was.  When  the  scope  and  object  of  ths 
Act  are  borne  in  mind,  any  other  condosion  woold. 
to  a  large  extent,  render  the  Act  ineffective  for  its 
avowed  purposes.  The  circumstances  of  the  prcsftstt 
case  afford  a  convenient  illustration  of  this.  Tbt 
appellant,  under  the  style  of  the  "Lmdoa  Sapfily 
Stores,'*  carries  on  an  extensive  business  as  gcooer  ana 

Erovision  dealer,  having,  it  appears,  six  shops  (v 
ranch  establishments,  and  having  also  a  wbolcils 
warehouse.  It  is  obvious  that,  if  sales  with  fslse 
trade  descriptions  could  be  carried  out  in  tfae« 
establishments  with  impunity  so  far  as  the  principdl 
is  concerned,  the  Act  would,  to  a  large  exten^  bs 
nugatory.  I  coaceive  the  effect  of  the  Act  to  halo 
make  the  master  or  principal  liable  criminally  (as  b 
id  already  by  law  civilly)  for  the  acts  of  his  ageoti 
and  servants  in  all  oases  within  the  sections  witk 
which  we  are  dealing,  where  the  condnct  oooatitutiag 
the  offence  was  pursued  by  such  servants  and  aipooli 
within  the  scope  or  in  the  course  of  their  employ* 
ment,  subject  to  this — that  the  master  or  princiMl.^ 
may  be  relieved  from  criminal  responsibility  whece  ha 
can  prove  that  he  had  acted  in  good  faith  and  hal 
done  ail  that  it  was  reasonably  possible  to  do  ta 
prevent  the  commission  by  his  agents  and  servants  olj 
offences  against  the  Act. 

The  result,  therefore,  is  that  the  conviction  wiU  kt 
affirmed,  and  with  costs. 

I  wish  to  add  that  the  form  in  which  this  case  il 
stated  is  not  satisfactory.  It  does  not  thioughos(t 
clearly  distinguish  between  what  was  merely  evidenai 
and  what  was  proved  to  the  satisfaction  of  tks 
magistrates.  It  is  important  that  it  should  be  bosBS 
in  mind  that  when  a  case  is  submitted  to  the  ooaii  ii 
ought  to  state  clearly  what  the  faots  proved 
and  not  merely  what  the  evidenoe 
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Convic^on  affirmed. 

Solidton  for  the  appellant,  Neve  &  Beck. 

Solioitors  for  the  respondent,  Weekes  &  Co. 
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Q.  B.  Div.  1 

(Wills  and  Kennedy,  JJ.)/ 
Lakgasteb  v.  Babnss U&ban  Dist&ict  Counoil.  (a.) 

Local  gevemment — Public  health — Nuisance — **  Single 
private  drain  '* — Notice  to  execute  works  addressed  to 
owners  collectively—  Work  done  different  from  work 
specified  in  notice— Fublic  Health  Act,  1875  (38  <fc  39 
Vict,  c  55),  s.  ^1—Fublic  Health  Act,  1890  (53  &  54 
Vict.  c.  59),  s.  19. 

Three  houses  belonging  to  A,  and  two  belonging  to  B, 
were  connected  by  a  single  private  drain  with  a  public 
sewer.  The  drain  %vas  complained  of  as  a  tiuisance, 
and  the  surveyor  of  the  local  sanitary  authority  opened  a 
pari  of  the  drain  situated  at  the  back  of  B.*s  two  houses 
and  one  of  A^s  houses,  and  found  it  there  choked  with 
sewage.  The  local  authority  then,  under  section  41  of 
the  Public  Health  Act,  1875,  served  a  notice  on  both  A. 
and  B.,  addressed  to  them  jointly,  requiring  them  to 
relay  the  whole  drain.  A.  and  B.  having  neglected  to 
comply,  the  local  authority  themselves  repaired  the  whole 
drain,  and  also  lowered  the  level  of  it  in  relaying  it. 
They  then  sued  A,  under  section  19  of  the  Public  Health 
Act,  1890,  for  his  proportion,  as  apportioned  by  their 
surveyor,  of  the  expenses  so  incurred.  The  apportion^ 
ment  was  not  disputed  by  A. 

Held,  (1)  that  the  fact  that  the  notice  to  repair  was  in 
form  a  joint  notice  to  A.  and  B.  did  not  render  it 
invalid  ;  (2)  that  it  was  not  necessary  that  the  whole  of 
the  drain  should  have  been  previously  examined;  and  (3) 
tJiOt  if  the  work  done  in  respect  of  which  the  expenses 
were  sought  to  be  recovered  was  not  substantially  the 
same  as  that  specified  in  the  notice,  the  expenses  incurred 
were  not  recoverable. 

Special  case  stated  by  justices  on  tbe  hearing  of  a 
summons  taken  ont  by  the  Barnes  Urban  District 
OooncU  to  recover  from  one  Lancaster  the  sum  of 
£12  166.  3d.,  being  his  share  of  the  costs  incurred  by 
the  council  in  repairing  the  drain  hereinafter 
deaoribed. 

The  drain  was  a  single  private  drain  serving  the 
bouses  Nos.  6,  7,  8,  9,  and  10,  Park- terrace  in  the 
respondents'  district.  It  began  opposite  the  back  of 
No.  10,  and  after  passing  along  the  back  of  the  other 
houses  was  connected  with  a  public  sewer  beyond 
Xo.  6.  Of  these  houses  Nos.  8,  9,  and  10  belonged  to 
the  i^pellant,  the  other  two  belonging  to  one 
Baker. 

On  the  23rd  of  March,  1897,  the  respondents 
having  reoi-ived  a  complaint  in  writing  as  to  the 
coiutition  of  this  drain,  passed  a  resolution  pursuaiit 
to  section  41  of  the  Public  Health  Act,  1875, 
empowering  their  surveyor  to  examine  the  drain. 
On  the  iculowing  day  their  surveyor  opened  the 
ground  at  the  rear  of  Nos.  6,  7,  and  8  and  found  the 
oonnections  therewith  broken  and  choked  with 
sewage.  No  evidence  was  given  that  the  drain  was 
inspected  at  the  rear  of  Nos.  9  and  10. 

The  next  day  (the  2dth  of  March)  notice  was  given 
to  Ti^^^^^*'^*^  and  to  Baker,  which,  after  reciting  that 
they  were  the  owners  of  the  respective  premises, 
^mtinued  thus :  *'  Notice  is  hereby  siven  you  that  I, 
the  said  surveyor  for  and  on  behalf  of  the  Urban 
District  Council  of  Barnes,  require  you  to  commence 

(a.)  Beported  by  Ebskine  Rbid,  Esq.,  Barrister- 
at-Law. 


the  necessary  works  within  forty-eight  hours  from 
the  service  of  this  notice,  and  to  be  completed  within 
the  space  of  ten  days  from  the  date  of  such  service, 
and  to  remedy  the  above  defect — that  is  to  say,  that 
you  relay  the  said  drain  with  an  intercepting  trap 
at  No.  6,  Park- terrace,  aforesaid,  and  place  a  ven- 
tilator at  liie  head  of  the  drain  at  No.  10,  Palrk- 
terrace  aforesaid,  with  proper  connectioDS  to  each 
of  the  said  houses,  the  said  work  to  be  done  to  my 
satisfaction.  And  further,  take  notice  that  if  this 
notice  is  not  complied  with  you  will  be  liable  to  a 
penalty.  .  .  .  And  the  Urban  District  Council 
of  Barnes  may,  if  they  think  fit,  themselves  exec  ate 
the  said  works,  and  may  recover  from  the  owners  the 
expenses  thereof  in  such  shares  and  proportions  as 
shall  be  settled  by  me  as  their  surveyor  or  (in  case  of 
dispute)  by  a  court  of  summary  jurisdiction,  or  the 
said  councU  may  by  order  declare  the  same  to  be 
private  improvement  expenses.*' 

The  owners  failed  to  comply  with  the  notice,  and 
the  respondents  repaired  and  cleansed  the  portion  of 
the  drain  belonging  to  and  in  rear  of  Nos.  6,  7,  8, 
and  9;  and  further,  to  secure  a  better  fall  to  the 
public  sewer,  re-laid  it  at  a  lower  level. 

The  surveyor  served  due  notice  of  apportionment 
on  the  appellant,  which  was  not  disputed,  within 
three  months. 

On  behalf  of  the  appellant  it  was  contended  tiiat 
the  notice  requiring  hun  to  do  the  work  was  bad,  on 
the  ground  that  only  a  part  of  the  drain  ordered  to 
be  repaired  had  been  examined,  whereas  inspection 
under  the  section  was  a  condition  precedent  to  the 
giving  of  such  a  notice  by  the  surveyor ;  that  to  do  part 
of  the  work  ordered  the  appellant  must  necessarily 
trespass  on  another  person's  premises ;  that  the  re- 
spondents, in  so  altering  the  level  of  the  drain,  thereby 
made  a  new  drain  and  did  work  which  they  did  not 
by  their  notice  require  the  appellant  to  do,  and  could 
not  therefore  charge  him  with  the  costs. 

The  justices  overruled  these  objections,  and  ordered 
the  appellant  to  pay  the  sum  apportioned  to  him. 

The  appellant  appealed. 

Courthope-Munroe,  for  the  appeUant.— The  questions 
for  the  decision  of  the  court  are :  (1)  Was  the  notice 
given  to  Lancaster  and  Baker  bad  on  the  ground  that, 
as  to  Lancaster's  part  of  the  drain,  at  rear  of  No.  1 0, 
there  was  no  pri^vious  examination  ?  Under  section 
41  of  the  Public  Health  Act,  1875,  a  previous  examin- 
ation of  a  drain  alleged  to  be  a  nuisance  is  a  condition 
precedent  to  the  service  of  a  notice  to  repair  the  drain. 
These  proceedings  were  taken  under  section  19  of  the 
Public  Health  Acts  Amendment  Act,  1890,  which 
authorizes  local  authorities  to  recover  expenses  from 
the  owners  of  houses  in  such  shares  and  proportions 
as  shall  be  settled  by  their  surveyor  or  a  court  of 
summary  jurisdiction  for  work  which  section  41  of 
the  Act  of  1875  gives  power  to  be  done.  If  the 
respondents'  contentiou  is  right,  then  an  examination 
of  a  drain  at  the  rear  of  one  house  would  be  a  suffi- 
cient **  examination  "  to  serve  notice  on  tbe  owners 
of  the  rest  of  the  houses  in  a  whole  street.  Par-  , 
ticulars  of  the  work  to  be  done  must  be  set  out  in  the 
notice  to  each  owner,  and  this  cannot  be  done  unless 
there  has  been  an  inspection.  (2)  I  say  the  order  is 
bad,  because  a  man  should  not  be  liable  to  penalties 
for  ifailure  to  comply  with  a  notice  the  carrying  out 
of  which  would  compel  him  to  commit  a  trespass :  ^ 
Scarborough  Corporation  v.  Scarborough  Union,  1  Ex. 
D.  344,  25  W.  B.  Dig.  166 ;  Jleg.  v.  Trimble,  36  L.  T.  . 
Bep.  508,  25  W.  B.  Dig.  167.  (3)  The  respond- 
ents cannot  in  this  case  recover  their  costs,  because 
the  notice  was  to  relay  the  drain;  it  said  nothing 
about  alteration  of  the  level.  The  council  have  not 
relaid  the  drain  merely,  but  have  substantially  sub- 
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ititated  a  new  drain  at  a  different  level  for  the  old 
one. 

M<icmorranj  Q.G,^  and  E.  U.  BulUn,  for  re8x>ondent 
ooandL — ^The  section  treats  ttie  drain  as  one  entire 
thing  and  provides  that  if  the  drain  is  complained  of 
as  being  a  nuisance  and  on  examination  is  found  to 
be  defective,  then  the  owners  after  notice  must  put 
the  drain  right  or  pay  for  the  work  being  done  bv 
the  local  authority.  The  liability  is  not  on  each 
owner  for  his  particular  separate  bit  of  the  drain,  but 
upon  the  owners  generally  for  the  drain  as  a  whole. 
Tnere  is  no  hardship  in  that  if  the  nuisance  is  due  to 
the  negligence  of  one  owner  the  sur?eyor  can  appor- 
tion a  merely  nominal  sum  or  nothinp^  upon  the 
others.  Notice  must  necessarilv  be  given  to  the 
owners  collectively.  It  is  only  following  the  common 
procedure  under  section  150  of  the  Public  Health  Act, 
1875.  The  point  taken  that  the  order  is  bad  because 
there  is  a  penalty  under  section  41  of  the  Act  of  1875 
is  ill-founded  since  the  penal  provisions  are  not  incor- 
porated with  section  19  of  the  Act  of  1890,  and  can- 
not be  read  as  applying  in  the  case  of  proceedings 
under  that  section :  Parker  v.  Inge,  17  Q.  B.  D.  584 ,  35 
W.  B.  Dig.  141«  Lastly,  the  case  has  not  found  tiiiat 
the  work  done  differed  ^m  the  work  specified  to  be 
done  in  the  notice.  To  relay  a  drain  means  to  relay 
it  in  such  a  manner  that  it  will  be  effectual,  and  that 
may  very  well  involve  some  alteration  of  level. 

Wills,  J.^The  first  point  which  arises  here  is 
whether  there  is  power  under  section  19  of  the  Public 
Health  Act,  1890,  on  the  part  of  the  local  authority 
to  give  notice  to  the  owners  of  the  premises  affected 
genlBrally,  or  whether  it  is  necessary  to  give  each 
individual  owner  a  separate  notice  as  to  the  work  to 
be  done  by  him,  or  to  couple  with  the  general  notice 
a  notice  as  to  the  work  to  be  done  by  eSoh  individuaL 
Mr.  Gourthope-Munroe  contended  that  a  man  could 
not  be  ordered  to  do  work  which  would  involve  his 
trespasnng  on  the  premises  of  another  person.  If 
disobedience  to  the  order  would  have  involved  a 
penalty  there  might  have  been  substance  in  that 
argument,  but  no  penalty  is  provided.  There  is  no 
substantial  difference  between  the  language  of  section 
19  of  the  Act  of  1890  and  that  of  section  150  of  the 
Act  of  1875,  under  which  it  is  well-lmown  that  the 
notice  to  execute  repain  is  always  framed  generally. 
In  practice,  moreover,  we  know  that  the  difficulties 
in  tiie  way  of  the  execution  of  combined  work  of  the 
kind  in  question  by  different  owners  are  such  that  it 
is  never  done  by  them,  but  the  work  is  left  to  be 
done  by  the  local  authority ;  and  I  think  it  would  be 
wrong  to  hold  that  a  notice  in  that  form  is  invalid. 

Then  it  was  argued  that,  as  the  local  authority 
only  opened  the  drain  opposite  three  out  of  the  five 
houses,  they  could  not  give  notice  with  respect  to  the 
other  houses.  In  my  opinion  that  is  not  so.  I  think 
it  is  enough  to  make  a  sufficient  examination  to  dis- 
cover that  the  drain  is  out  of  order ;  and  that  was 
done  in  this  case,  and  the  drain  and  connections  was 
found  to  be  broken  and  choked  with  sewage.  Then 
the  notice  was  given,  and  the  local  authoritjr  having 
done  the  work  seek  to  be  repaid.  In  my  opmion  the 
provision  that  the  expanses  are  in  that  case  to  be 
apportioned  by  the  surveyor,  or  in  case  of  dispute  by 
a  court  of  summary  jurisdiction,  renden  the  enact- 
ment quite  reasonable,  and  ramoves  the  grievance  of 
that  owner  whose  particular  portions  of  we  drain  are 
not  defective  and  did  not  contribute  to  the  nuisance. 
I  agree  that,  if  it  were  not  for  the  provision  as  to 
M>portionment,  it  would  be  hard  tiiat  such  an  owner 
should  be  called  upon  to  pay  a  substantial  part  of  the 
expenses  of  abating  the  nuisance.  But  the  surveyor, 
or  the  justices  on  appeal  from  him,  can  direct  that 
the  person  qot  in  (a\ut  ou^ht  qot  to  be  called  upon  to 


pay  anything  substantial,  or  perhaps  that  he  ought 
to  pay  nothing  at  all.  It  is  clear,  therefore,  that  the 
whole  proceedings  are  not  made  wrong  because  flie 
notice  is  addressed  to  persons  who  have  not  snbstaoti- 
ally  contributed  to  the  nuisance.  The  order  wss  to 
relay  the  drain,  and  the  justices  have  found  that  the 
drain  was  **relaidat  alowerleveL"  That  may  mssa 
sometiiing  merely  trivial,  or  it  may  mean  somethuu: 
substantial,  and  as  we  have  not  the  materials  to  deoidi 
whether  this  is  so  or  not  the  case  must  go  back  to  the 
justices.  If  the  justices  should  find  that  the  work 
done  was  substantially  different  from  that  directed  to 
be  done  in  the  notice,  then  the  respondents  cannot 
recover  the  expenses  so  incurred  by  them  in  doiDs 
work  never  ordered  in  fact  to  be  done  by  the  oviw 
of  the  promises ;  and  in  that  case  this  appeal  must  It 
aUowea  with  costs.  If  this  question  is  deoidsd  id- 
versely  to  the  appellant,  then  this  appeal  must  be 
dismissed  with  costs. 

Kknnbdy,  J. — I  am  of  the  same  opinion.  The 
last  point  is  the  really  important  point  in  the  dsoaos 
of  this  appeal.  I  agree  that  a  IomI  authority  csniiot 
order  one  kind  of  work  to  be  done,  do  another  kind 
of  work  themselves,  and  charge  the  ownen  with  tiie 
costs  of  tiie  latter.  For  the  reason  my  brother  Wk 
has  pointed  out,  the  case  must  go  back  lor  Ae 
justices  to  decide  this  question  of  fact 

Case  remitted  accordingly. 

Solidtora  for  the  appellant,  WOUU  <ft  Sand/ord. 

Solicitor  for  the  respondents,  J.  Eusiace  Andenam, 


April ». 


Q.  B.  Div.  I 

(WiUs  and  Kennedy,  JJ.)  J 

Gexv  v«  NswnraTOir  Vbstbt.  (o.) 

Metropolia  management — Nuieanee — Seioer  or  dra/a- 
Drain  for  drainage  hy  combined  operation — Eeidt^ 
of  order  of  vestry — Unauthorized  connection  Mm9 
drains — Metropolis  Management  Act^  1855  (18  A  It 
Vrct.  c.  120),  M.  74,  250. 

A  matropolitan  vestry  produced  from  their  reeordt  c 
plan  submitted  in  1874  by  iAe  preeent  appeUaat  fif 
drainage  of  a  group  of  houses  belonging  to  hiwL  if 
means  of  a  single  pipe,  bearing  on  it  an  appHaUiea  i^ 
the  oumer  of  the  houses  to  the  vestry  for  their  sandi 
the  proposed  workt  and  evidence  was  given  that  tie 
was  carried  out  under  the  superintendenos  of  theei 
of  the  vestry.  At  a  subsequent  date  the  owner  ofad^ 
ing  prennises,  without  cuUnority  and  uritkout  the  te^ 
ledge  of  the  parties  to  this  appeal,  conneotod  wWk  iU 
pipe  for  the  draining  by  a  combined  openttiem  tf 
appellants  houses  in  question,  a  pipe  to  oarrff 
sewage  from  his  stables*  The  drainage  booame  drfedtim 
and  the  question  was  whether  the  appeliasU  or  tkete^ 
Wixs  to  cAate  the  nuisance. 

Hddt  that  there  was  evidence  upon  which  tl  nftjrUi 
it\ferred  that  the  houses  had  been  drained  by  a 
operation  by  an  order  of  the  vestry  wiikin  the 
of  section  74  of  the  Metropolis  Management  Ad,  ISfl 
and  ther^ore  if  the  drain  had  been  need  onlfi  fet^ 
purposes  for  which  it  was  originally  made  the  Mil! 
ufould  not  ?Mve  been  responsible  for  the  repain  tm 
necessary.  The  oonnedion,  however,  of  a  drain  fi^ 
otJier  premises,  although  unauthoriaed,  renderti  i 
original  *' drain**  a  ** sewer**  within  eodtien  M 
that  Actf  and  it  was  therefore  now  r^po^rabU  iy 


(a.)  Reported  by  Bbskins  Rsed,  Bb^., 
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HoUand  v.  Lazanu,  66  L.  J,  Q.  B.  285,  45  W.  B. 
Dig,  99,  considered  and  approved. 

Case  stated  by  A.  A.  Hopkins,  Esq.,  a  Metropolitan 
police  magistrate. 

The  appellant,  ai  owner  of  four  adjoining  houses 
in  Clandon-street  in  the  respondents'  parish,  was 
BoxDmoned  by  them  under  section  2  of  the  Public 
Health  (I^mdon')  Act,  1891,  in  respect  of  a  nuisance 
exisuDg  upon  nis  premises  arising  from  defective 
dntnage.  The  appellant  admitted  the  nuisancCi  and 
the  only  question  for  the  determination  of  the  court 
was  whether  the  appellant  or  the  yestry  were  liable 
to  abate  it. 
The  case  stated  the  following  facts : 
In  1874  the  four  houses  in  question  were  owned  by 
one  Gant,  who  in  June  of  that  year  deposited  with 
the  respondents  a  plan  showing  tiie  proposed  drain- 
•ge  for  these  houses,  and  bearing  on  it  an  application 
to  the  respondents  in  these  terms :  '*  I  hereby  apply 
for  leaTC,  at  my  own  expense,  to  lay,  in  accordance 
with  the  regulations  of  the  yestry,  and  as  shown  by 
the  plan  and  references  below,  with  glazed  stone- 
ware pipe  drain  9  in.  and  6  in.  in  diameter  from  the 
premises  known  as  6,  5,  4,  3,  Clandon-street  into  the 
sewer  in  Clandon-street." 

The  plan  showed  that  the  drainage  of  these  houses 
was  to  oe  oonyeyed  into  the  main  sewer  by  a  single 
pipe  with  which  the  drain  from  each  house  respec- 
tivdy  was  to  be  connected,  and  subsequently  the 
work  was  carried  out  in  accordance  with  the  plan  and 
not  otherwise,  and  the  nuisance  now  complained  of 
arose  from  the  defective  state  of  that  drainage. 

At  the  hearing  before  the  magistrate,  the  respon- 
dents produced  from  the  office  of  their  surveyor  a 
book  containing  the  plan  above  mentioned,  upon 
wludi  was  a  note  initialed  by  their  surveyor  in  these 
ferma  :  **  Viewed  by  Gk>atman  and  found  to  be  laid 
•ati«factorily."  €k>atman  gave  evidence  before  the 
kamed  magistrate,  that  as  foreman  under  the  vestry's 
surveyor  he  had  superintended  the  work  in  accord- 
ance with  his  orders.  No  minute  of  the  respondents 
or  of  any  of  their  committees  could  be  found  having 
any  reference  to  the  matter. 

The  appellant  contended  that  there  was  no  evidence 
of  any  order  by  the  respondents  sanctioning  the 
combined  drainage  operation.  The  learned  magis- 
trate decided  otherwise,  and  held  that,  if  as  a  matter 
of  law  he  might  be  satisfied  by  the  evidence,  he  was 
wtiafied  thereby  that  the  respondents  had  then 
sanctioned  the  combined  drainage  operation.  He 
Found  as  a  fact  that  the  combined  drainage  operation 
was  carried  out  by  Gant  according  to  the  plan,  and 
not  otherwise,  under  the  superintendence  of  the 
respondents'  then  surveyor,  and  that  the  drainage 
ox>eration  when  completed  was  then  a  combined 
drainage  operation  by  which  the  four  houses,  and  no 
other  premises,  were  drained. 

At  uie  hearing  before  the  magistrate  it  was  proved 
Qiat  a  connection  existed  at  the  time  that  the  present 
proceedings  were  taken  between  the  combined  drain- 
i^e  of  the  four  houses  and  the  drains  of  the  stables 
of  No.  1,  Clandon-street,  and  that  by  means  of  such 
Bonnection  the  stables  were  drained  into  and  through 
\he  combined  drainage  of  the  four  houses.  It  was 
fnrihar  proved  that  this  connection  had  existed  for 
the  pcust  fourteen  years  at  least,  but  had  not  been 
Dsade  by*  or  by  any  authority  of,  the  appellant,  or 
to  his  loiowledge.  It  was  not  proved  how  or  when 
)rby  'wbom  or  under  what  circumstances  the  connec- 
ion  was  made,  nor  whether  or  not  No.  1,  Clandon- 
rtreet  or  its  stables  had  at  any  time  since  1874  been 
B  the  same  ownership  as  the  four  houses,  and  the 
mly  fact  the  magistrate  was  able  to  find  as  to  the 
n^dng  of  the  connection  was  that  it  had  been  made 
prithont  the  knowledge  of  the  respondents  at  some 


time  subsequent  to  the  completion  of  the  combined 
drainage  by  which  tiie  four  houses  only  and  no  other 
premises  were  then  drained. 

The  learned  magistrate  made  an  order  upon  the 
appellant  on  these  facts  to  abate  the  nuisance. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  whether  there  was  any  evidence  by  which  the 
magistrate  might  be  satisfied  that  the  four  houses 
were  drained  by  a  combined  operation  under  the 
order  of  the  respondents ;  and  (2)  whether,  assuming 
the  first  question  to  be  answered  in  the  affirmative, 
the  learned  magistrate  was  right  in  holding  the 
appellant  to  be  liable  to  abate  the  nuisance. 

IjJngluh  Harriion  and  A,  G.  Glen  for  the  appellant.— 
The  question  is  whether  this  pipe  which  conveys  the 
drainage  of  the  four  houses  and  of  the  stable  of  a 
fifth  is  a  **  drain  "  or  a  "  sewer  "  within  the  Metro- 
polis Management  Acts.  If  it  is  a  drain  then  the 
order  is  right,  but  if  it  is  a  sewer  then  the  order  is 
wrong.  Since  it  became  vested  in  the  respondents 
by  section  68  of  the  Metropolis  Management  Act, 
1855,  and  under  section  69  of  that  Act  the  respondents 
are  responsible  for  its  proper  maintenance.  This 
pipe  from  the  first  was  a  sewer  unless  it  was  con- 
structed under  an  order  of  the  vestry  for  combined 
drainage,  the  vestry  having  power  under  section^  74 
to  make  such  an  order.  And  the  onue  of  showing 
such  an  order  was  made  is  upon  the  respondents  : 
Beg.  V.  Vestry  of  8t,  MaUhew*$,  Bethnal  Green,  44 
W.  B.  559,  [1896]  2  Q.  B.  697,  affirmed  in  the 
House  of  Lords  undmr  the  name  of  Veatry  of 
St.  MaUhew\  Bethnal  Green  v.  School  Board 
for  London,  ante,  p.  353,  [1898]  A.  C.  190; 
Kershaw  v.  Taylor,  44  W.  E.  28,  [1895]  2  Q.  B. 
471.  That  onus  the  respondents  have  faUed  to 
discharge,  and  the  magistrate  was  wrong  in 
the  conclusion  he  come  to.  Bateman  ▼•  Fcn^r 
District  Board,  33  Ch.  D.  360,  35  W.  B.  Dig. 
131,  shows  that  approval  by  the  vestry  may  be 
equivalent  to  an  order,  but  there  a  minute  of  the 
district  bosfd  was  produced  in  evidence  recordins 
their  approval.  That  is  not  the  evidence  here.  If 
the  vest^  did  give  their  approval  that  is  not  of  itself 
sufficient,  since  their  approval  was  equally  necessary 
having  regard  to  sections  47,  64  and  88  of  the 
Metropolis  Management  Amendment  Act,  ^  1862, 
whether  the  pipe  was  laid  as  a  combined  drain  or  a 
sewer.  If  it  is  held  that  the  pipe  was  originally  laid 
under  an  order  of  the  vestry  for  combined  drainage, 
i.e.,  was  a  ''drain,"  the  connection  of  the  stable  drain 
mode  it  a  "sewer,"  for  the  order,  if  it  existed  at  all 
was  not  one  for  the  drainage  of  the  four  houses  plus 
that  of  the  stable,  and  the  fact  that  the  stable  drain 
was  connected  thereto  without  their  authority  or 
knowledge  mi^kes  no  difference :  Holland  v.  Lazarus, 
66  L.  J.  a  B.  285,  45  W.  B.  Dig.  99. 

Maemorran,  Q.C.,  for  the  respondents.— The  rule  is 
laid  down  in  Bateman  v.  Poplar  District  Board  that 
approval  by  vestry  is  equivalent  to  an  order.  The 
evidence  shows  the  vestry's  approval  was  given  in 
this  case.  [He  was  stopped  on  this  point]  On  the 
second  point,  whether  the  connection  with  the  pipe 
in  question  of  the  drain  from  the  stables  made  the 
drain  a  sewer,  I  admit  the  case  of  Holland  y. 
LazariAs,  the  facts  of  which  are  on  all  fours  with  this 
case,  is  indistinguishable,  but  that  was  a  decision  at 
nisi  prius,  and  is  not  binding  on  this  court.  It  is 
unfair  that  the  vestry  should  be  saddled  with  the 
responsibility  for  a  drain  by  a  wholly  unlawful  act 
which,  having  no  knowledge  that  it  was  being 
committed,  they  were  unable  to  prevent. 

Wills,  J.— The  facts  of  this  case  appear  to  me  to 
be  fairly  dear.  There  is  evidence  in  my  opinion  for 
holding  that  origmally  this  contrivance  for  drainage 
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was  oonstmoted  with  a  Tiew  of  its  draining  these  f oar 
booses  only  by  a  oombined  operation.  The  plan  for 
the  drainage  was  deposited  oy  the  then  owner  with 
the  vestry,  and  it  was  found  upon  their  plan  book, 
which  was  produced  before  the  magistrate.  It  is 
proved  by  the  evidence  of  Gbatman  that  the  work 
was  carried  out  under  the  supervision  of  the  surveyor 
to  the  vestry  and  in  accordance  with  his  orders,  and 
it  is  signed  by  the  proper  officer,  and  there  is  a  note 
upon  it  by  thieit  officer's  foreman.  On  such  evidence 
as  that  is  it  an  unreasonable  conclusion  to  come  to 
that  the  matter  at  the  time  had  received  the  atten- 
tion of  the  vestry,  and  that  they  had  sanctioned  what 
was  then  done  P  So  far  I  am  in  accord  with  the  view 
taken  by  the  magistrate.  But  another  point,  the 
rpally  substantial  one  as  it  seems  to  we,  was  taken 
by  the  appellant  that  by  the  subsequent  connecting  of 
the  stable  drain  it  became  a  sewer,  i!  it  was  not  a 
sewer  before.  We  have  therefore  to  decide  whether, 
after  that  date  and  as  the  matter  is  now,  this  con- 
trivance as  I  will  call  it,  used  for  the  doable  purpose 
of  draining  the  four  houses,  plus  the  stable,  is  a 
<*  drain  '*  or  a  **  sewer." 

The  Act  says  '*  any  drain  for  draining  any  group 
or  block  of  houses  by  a  combined  operation  under  the 
order  of  any  vestry  or  district  board ''  is  a  drain.  As 
matters  stand  now,  however,  there  is  something 
beyond  that.  There  is  a  combined  system  whic'« 
would  be  a  drain  if  it  stood  by  itself  and  drained 
merelv  the  appellant's  block  of  four  houses,  but  the 
fact  that  it  drains  the  stables  belonging  to  other 
premises,  I  think,  clearly  takes  it  out  of  the  definition 
of  a  **  drain,"  and  makes  it  come  within  that  of  a 
**  sewer."  Our  attention  was  called  by  Mr.  Mac- 
morran  to  what  North,  J.,  said  in  his  judgment  in 
Biteman  v.  Poplar  District  Board,  which  case  appears 
not  to  have  been  cited  in  Holland  v.  Lazarus, 
Speaking  of  a  drain  laid  under  order  of  a  distric;^ 
board  tor  the  drainage  of  a  row  of  houses  by  a 
combined  operation,  with  which  another  drain  had 
been  connected,  he  says  :  *'  I  am  not  at  present 
prepared  to  hold  that  the  unlawful  act  of  a  s^anger 
done  Without  the  consent  of  the  owner  of  the  block 
of  houses  could  affect  his  ownership  of  the  9  in.  drain, 
or  the  liability  of  the  district  board,  by  vesting  the 
drain  in  them,  and  thus  throwing  the  responsibility  for 
it  upon  them."  I  quite  appreciate  that  North,  J., 
declined  to  decide  the  point  when  it  was  not  neces- 
sary to  decide  it.  My  experience  has  fully  convinced 
me  of  the  wisdom  of  refraiuing  from  deciding  a  point 
which  does  not  require  to  be  determined  in  order  to 
decide  the  question  actually  before  the  court.  In  this 
case  tbat  question  has  to  be  decided,  and  I  feel  no 
doubt  as  to  the  answer. 

I  do  not  see  how  the  terms  of  the  definition  clause 
can  be  got  out  of  ;  this  is  dsfado  a  sewer,  because  it 
is  now. used  to  take  the  drainage  from  more  than  one 
house,  and  not  being  within  the  exception — not  being 
a  drain  for  draining  a  block  of  houses  alone  by  a 
combined  operation,  although  constructed  under  an 
orc'ec  of  the  vestry — it  must  be  a  sewer,  and  as  such 
vested  in  the  respondents  under  section  68,  and  con- 
sequently is  repairable  by  them  uoder  section  69.  The 
qutstion  of  responsibility  does  not  depend  upon  the 
consideration  of  hardship,  but  upon  wnether  we  ought 
to  hold  this  contrivance,  which  is  not  within  the 
definition  of  a  *'  drain,"  nevertheless  to  be  a  drain  at 
the  present  time  and  not  a  sewer.  I  think  the  appeal 
must  be  allowed,  and  the  magistrates*  order  quashed. 

KEimEDT,  J.,  delivered  judgment  to  the  same 
effect. 

Appeal  allowed  ;  order  quashed. 

Solicitors  for  the  appellant,  Todd,  Defines,  d:  Lamb, 

Solicitors  for  the  respondents,  Bicketts  &  Son. 


From:  Q.  B.  Div.  i 

(A.  L.  Smith,  Ghitty,  and  [  May  16. 

Yaughan  Williams,  L.JJ.) ) 

Steoud  V,  liAWSOir.  (a.)  • 

Practice  —  Parties — Joinder  of  plaintiffs — SepamU 
causes  of  action-^-Bight  to  relief  arising  aid  of  ww 
transaction — Ord,  16,  r.  1. 

In  an  action  by  a  shareholder  in  a  limiied  eompanf 
against  the  directors,  the  company  being  joined  «  a 
defendant,  the  plaintiff  claimed  dimages  from  tie 
directors  for  having  induced  him  by  deceit  and  fraud  to 
buy  shares  in  the  company,  one  of  the  particuian  of 
deceit  and  fraud  being  the  payment  of  a  dividend  out  of 
capital.  The  plaintiff  also  claimed  on  behalf  of  himadf 
and  aU  the  other  shareholders  a  declaration  that  the  pay- 
ment  of  the  said  dividend  moos  ultra  vires  and  ilUgd, 
and  that  the  directors  were  liable  to  repay  to  the  com- 
pany the  money  so  paid  by  them. 

Held,  that  the  plaintiff,  suing  in  two  differat 
capacities,  could  not  join  the  two  separate  eaum  tf 
action  in  one  action,  inasmuch  as  they  did  not  arise  wA 
of  the  same  transaction,  or  series  of  transactions,  vri&tM 
the  meaning  of  ord.  16,  r.  1. 

Appeal  from  the  refusal  of  DarUng,  J.,  to  sbib 
out  a  statement  of  claim  as  embarrasing. 

The  plaintiff  was  a  shareholder  in  the  Beeston 
Pneumatic  Tyre  Co.  The  defendants  were  the  thm 
directors  of  the  company  and  the  company  itselL 

The  plaintiff  alleged  that  the  defendants  other  tliis 
the  company  had  by  means  of  deceit  and  fcaai 
induced  him  to  purchase  shares  in  the  company  its 
price  far  above  their  real  value.  One  of  the  par- 
ticulars of  the  alleged  deceit  and  fraud  was  thi 
declaration  and  payment  of  a  dividend  otherwise  tliss 
out  of  the  profits  of  the  company.  The  pbintiff  «!« 
alleged  on  behalf  of  himself  and  aU  the  other  shan- 
holders  that  the  payment  of  the  said  dividend  m 
ultra  vires  and  ill^al. 

The  plaintiff  (Uaimed— first  on  his  own  behilt 
dauiages  for  the  said. deceit  and  fraud;  aeoondly.oi 
behalf  of  himself  and  all  the  other  shareholden,  i 
declaration  that  the  said  dividend  was  ultra  vires  vA 
illegal,  and  that  the  defendants  other  than  the  oosi- 
pany  were  jointly  and  severally  liable  to  make  goo4 
to  Uie  company  all  moneys  paid  by  them  out  ol  thi 
company's  assets  in  respect  of  the  said  dividend. 

An  application  by  the  defendants  that  the  statemsBi 
of  claim  should  be  struck  out  as  embarrassing,  nakm 
the  plaintiff  elected  on  which  of  the  two  caoseiof 
action  he  would  proceed,  was  dismissed  by  Didisg; 
J.,  at  chambers. 

The  defendants  appealed. 


Brooke- Little,  for  the  defendants.— The 
be  treated  as  if  there  were  two  several  plaintiSi ;  to 
the  plaintiff  sues  in  two  several  capacities,  the  cm 
personal,  the  other  representative.  It  is  thenlast 
governed  by  ord.  16,  r.  1,  which  enacts  that  '*iS 
persons  may  be  joined  in  one  action  as  plahitiif^ 
in  whom  any  right  to  relief  in  respect  of  or  aiisii^ 
out  of  the  same  transaction  or  series  of  traasastio« 
is  alleged  to  exist,  whether  jointly,  severally,  or  a 
the  alternative,  where,  if  such  persons  brought  sepsnto 
actions,  any  common  question  of  law  or  fact  woaii 
arise."  The  plaintiff's  alleged  right  to  retisf  ia 
respect  of  the  first  cause  of  action  does  not  arisso^ 

(a.)  Reported  by  F.  G.  BCTOKSR,  Bsq.^  Bazriite^ 
at-Law. 
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of  the  same  tranaaction  or  series  of  transaotions  as  his 
alleged  right  to  right  to  relief  in  respect  of  the  second 
cause  of  action.  The  two  causes  of  action  therefore 
cannot  rightly  be  joined  in  one  action,  and  the 
plainti'fF  ought  to  be  put  to  his  election. 

Mattinsan,  Q.  C,  and  G.  F.  Hart,  for  the  plaintiff. 
— ^The  two  causes  of  action  are  rightly  joined  under 
ord.  16,  r.  1.  They  arise  out  of  the  same  trans- 
actions, and  the  illegal  payment  of  a  dividend  is  a 
matter  which  gives  rise  to  a  question  which  is 
common  to  both  causes  of  action. 

A,  L.  Smith,  L.J. — The  question  is,  whether  the 
plaintiff  ought  to  be  put  to  ms  election  as  between 
two  absolutely  distinct  causes  of  action.  I  am  of 
opinion  that  he  ought  to  be  put  to  his  election.  The 
action  is  brought  by  the  plaintiff,  in  the  first  place,  on 
his  own  behalf,  to  recover  damages  from  the  three 
defendants  who  are  directors  for  having  cheated  him 
into  becoming  a  shareholder  by  false  and  fraudulent 
misrepresentations.  That  is  a  common-law  action 
of  deceit,  and  is  purely  personal  to  the 
plaintiff.  He  then  sues  in  different  capacity, 
that  IB  to  say,  not  in  his  own  personal  capacity, 
but  on  behalf  of  himself  and  all  the  other  share- 
holders he  sues  the  same  three  persons  for  having 
paid  a  dividend  out  of  capitaL  In  order  to  bring  this 
Bort  of  action  it  was  necessary  for  him  to  sue  in  a 
representative  capacity  on  behalf  of  himself  and  the 
ot^ei^B^^^^^ol^^i^*  &°^  ^^  ^^M  ^80  necessary  to  make 
the  company  a  defendant  on  the  record.  His  claim 
on  this  second  cause  of  action  is  that  the  defendants 
other  than  the  company  should  put  back  the  money, 
which  they  have  so  paid  ultra  viree,  not  into  his  own 
pocket,  but  into  the  coffers  of  the  company  for  the 
benefit  of  the  shareholders.  The  plaintiff  is  thus 
joining  in  one  action  a  well-known  common-law 
action  and  an  action  which  is  familiar  in  the 
Chancery  Division.  In  the  one  he  sues  in  his 
personal  capacity,  and  he  has  to  prove  fraud ; 
m  the  other  he  sues  not  on  his  own  behalf  alone  but 
in  a  representative  capacity,  and  he  has  not  to  prove 
fraud,  but  merely  that  the  directors  acted  ultra  vires. 
In  nay  opinion  these  are  two  entirely  distinct  causes 
of  action,  and  they  do  not  come  within  ord.  16,  r.  1, 
as  arising  out  of  the  same  transaction  or  series  of 
transactions.  The  present  rule  was  made  in  conse- 
quence of  the  decision  of  the  House  of  Lords  in 
Smurthuaite  v.  Hannay,  43  W.  E.  113,  [1894]  A.  C. 
494,  and  the  subsequent  case  of  Carter  v.  Righy^  44 
W.  R.  566,  [1896]  2  Q.  B.  113.  But  the  plaintiff 
fafls  to  bring  the  present  case  within  the  rule,  unless 
he  can  show  that  the  two  canses  of  action  arose  out 
of  the  same  transaction.  It  is  not  enough  to  show 
that  there  is  a  common  question  of  law  or  fact.  I 
therefore  think  that  the  proper  order  to  make  in  this 
csase  is  that  the  statement  of  claim  be  struck  out, 
nsless  the  plaintiff  elect  on  which  of  the  two  causes 
of  action  he  will  proceed. 

Ghttty  and  Yaughan  Williams,  L.JJ.,  con- 
carred. 

Affpeal  alloufed. 

Solicitor  for  the  plaintiff,  Levns  Stroud, 

Solicitors  for  the  defendants,  Steadman  &  Van 
Praagh, 


IHv^  Court  of  3lu0tca. 

In  re  Mobbis. 
Jambs  v.  London  and  County  Banxinq  Go.  (a.) 

Bankruptcy — Proof— Bill  of  exchange — 8ecu/red  creditor 
— Consolidation  of  debts  and  securities. 

In  bankruptcy  it  would  primft  facie  be  right  for  a 
creditor  who  had  several  debts  due  to  him  from  a  bank- 
rupt to  prove  for  the  lump  sum  without  distinguishing 
the  debts.  But  if  there  were  different  rights  over  with 
respect  to  some  of  the  debts  as  against  third  parties^  or 
different  securities  given  by  the  bankrupt  for  the  differ- 
ent  debts,  it  would  be  the  duty  of  the  trustee  to  require 
the  person  proving  to  specify  the  particular  debts,  or  the 
security  for  each  debt. 

In  re  Smith  and  Logan,  Ex  parte  Fletcher  and 
Brandon,  43  W.  R,  412,  2  Maruon  Batik,  Rep,  70,  ex- 
plained. 

The  holder  of  four  dishonoured  bills  of  exchange  sent 
in  a  proof  in  the  liquidation  of  the  esUste  of  a  firm 
which  ?iad  endorsed  each  bill,  for  the  aggregate  amount 
of  the  four  bills  with  noting  expenses.  The  trustee  in 
the  liquidation  had  different  rights  of  indemnity  in 
respect  of  the  four  bills.  In  respect  of  two  of  those  bills 
the  holder  had  received  more  than  20«.  in  the  £  upon  his 
proofs  against  the  various  parties  to  t?ie  said  bills,  but 
the  total  amount  received  by  him  vkls  considerably  less 
than  the  aggregate  amount  claimed  in  respect  of  the  four 
bills. 

Held,  that  Tie  could  not  be  aUotved  to  retain  the  sur- 
plus beyond  the  amount  due  on  either  of  the  two  overpaid 
bills  and  attribute  it  to  payment  of  the  debts  on  the 
other  bills. 

Summons. 

The  defendants  were  at  the  date  of  the  creditor's 
deed  hereioafter  mentioned  holders  of  four  bills  of 
exchange  hereinafter  referred  to  as  A,  B,  0,  and  D. 
A,  B,  and  C  were  for  £2,000  each,  and  D  £1,000. 
A  and  G  were  drawn  by  Job  &  Go.,  in  Newfoundland, 
upon  Job  Bros.,  in  England,  payable  to  order  of  the 
Commercial  Bank  of  Newfoundland,  and  were 
accepted  by  Job  Bros.  B  and  D  were  drawn  by 
Goodridge  in  Newfoundland  upon  Bennett  in 
England,  payable  in  like  manner  as  A  and  G,  and 
were  accepted  by  Bennett.  A,  B,  G,  and  D  were 
severally  endorsed  by  the  said  bank  to  Piowse,  Hall 
&  Morris,  and  by  them  to  B.,  and  by  B.  to  the 
defendants,  all  in  the  ordinary  course  and  for 
value. 

The  said  bank.  Job  Bros.,  Bennett,  and  Gk)odridge 
became  bankrupt  or  entered  into  liquidation,  and  the 
defendants  proved  against  their  respective  estates  for 
the  amounts  due  upon  the  bills  to  which  they  were 
respectively  parties.  In  September,  1896,  B.  paid  the 
defendants  in  respect  of  the  said  four  bills  £615  odd, 
forming  part  of  the  estate  of  Frowse,  HaU,  &  Morris, 
which  came  into  the  hands  of  B.,  and  the  propriety  of 
such  payment  was  not  now  disputed. 

The  plaintiff  was  the  trustee  of  a  creditors'  deed 
entered  into  in  April,  1895,  by  Morris,  the  debtor, 
who  was  the  surviving  partner  of  the  firm  of  Frowse, 
HaU,  &  Morris.  The  deed  in  effect  provided  for  the 
distribution  of  that  firm's  assets  as  in  bankruptcy 
among  the  assenting  creditors  who  would  have  been 
entitied  to  prove  if  the  debtor  had  been  adjudicated 
bankrupt  as  therein  mentioned.  The  defendants, 
waiving  interest,  claimed  under  the  said  deed  against 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 


«38 


THE  WEEKLY  REPORTER,        lAma^w^i      YoLXLTL 


High  Coitbt. 


Ik  eb  Mobbis. 


High  Govm. 


the  estate  of  the  Arm  for  the  amount  of  the  said  f oar 
bills  of  exchange  with  noting  expenses,  after  dedaot- 
ing  the  said  sum  of  £615  odd,  making  a  total  of  about 
£6.480. 

IJpon  their  proofs  against  the  various  parties  to  the 
Sdid  bills,  the  defendants  reoeived  amounts  in  respect 
of  the  bills  B  and  D  exceeding  the  amounts  due  on 
such  bills,  with  noting  expenses  and  interest,  by  £373 
odd  and  £192  odd  respectively.  The  defendants  had 
not  received  payment  in  full  of  either  of  the  bills  A 
and  C,  and  the  whole  amount  received  by  them  was 
less  than  the  whole  amount  due  in  respect  of  the  said 
four  bills.  Under  these  circumstances  the  plaintiff 
claimed  to  have  it  declared  that  the  defendants  wert) 
not  entitled  to  any  further  dividends  from  the  estate 
of  Prowse,  Hall,  &  Morris  in  respect  of  bills  B  and 
D,  and  that  the  said  sums  of  £373  and  £192  should 
be  repaid  by  the  defendants  to  the  plaintiff,  aod  than 
the  defendants  should  be  ordered  to  deliver  up  tb«t 
said  bills  to  the  plaintiff.  The  plaintiff  had  in  fact 
paid  the  defendants  by  way  of  dividends  from  tb^ 
estate  of  Prowse,  Hall,  &  Morris  the  said  sums  of 
£365  and  of  £182  lOs.  in  respect  of  the  bills  B  and 
D  respectively,  but  did  not  know  at  the  time  of  such 
payment  how  much  had  been  received  by  the  defend- 
ants in  respect  of  the  said  bills. 

Levett,  Q,C,n  and  F,  Thompson^  for  the  plaintiff. — 
The  liability  of  the  indorser  of  a  bill  of  exchange  is 
governed  by  the  Bills  of  Exchange  Act,  1882,  s.  55 
(2).  He  engages  that  it  shall  be  **  accepted  and  paid 
according  to  its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder."  The  defendant 
bank  had  therefore  four  separate  rights  of  indemnity, 
and  by  indorsing  each  bUl  Prowse,  Hall,  &  Morri:^ 
engaged  with  the  bank  that  they  would  indemnify  the 
bank  in  respect  of  that  bill.  In  re  Smith  and  Logan, 
Ex  parte  Fletcher  and  Brandon,  43  W.  R.  412,  2  Man- 
son  Bank.  Rep.  70,  will  be  cited  to  show  that  the 
bank  could  lump  together  the  amounts  due  on  the 
four  several  bills  and  prove  for  the  aggregate  sum 
against  Prowse  &  Co.,  but  that  case  ocdy  shows  that 
it  i^  permissible  to  lump  together  debts  and  securities. 

They  also  cited  PdUy  v.  Field,  12  Yes.  435. 

Neville,  Q,C,,  and  Mair  Mackenzie,  for  the  defen- 
dants.— Section  57  of  the  Bills  of  Exchange  Act,  1882, 
shows  the  damages  recoverable  where  a  bill  is  dis- 
hououred.  But  the  question  is  governed  by  the  law 
and  practice  in  bankruptcy.  The  question  is  one  of 
admission  of  proof  and  not  of  realization  of  securities. 
The  practice  is  to  make  a  single  proof,  as  was  done 
here,  and  not  distinct  proofs.  The  defendants,  who 
are  secured  creditors  in  respect  of  the  bills,  were  not 
required  and  could  not  be  compelled  to  value  separ- 
ately the  component  parts  of  their  security.  They 
were  entitled  to  lump  the  debts  and  prove  for  the 
a^rgregate  amount  against  the  estate  of  Prowse  & 
Co.  :  see  In  re  Smith  and  Logan,  Ex  parte  Fletcher 
and  Brandon*  That  is  the  ordinary  practice  in 
bankruptcy.     The  plaintiff^s  claim  is  therefore  wrong. 

They  also  cited  In  re  Uu  BeOat,  29  L.  R.  Ir.  324, 
41  W.  R.  Dig.  17,  and  referred  to  the  Bankruptcy 
Act.  1883,  ss.  37  (3),  38,  and  schedule  2.  and  Williams 
on  Bankruptcy  (1898)  p.  626. 

RoMEB,  J. — I  have  no  doubt  that  in  the  ordinary 
casein  bankruptcy  it  would |?rtma  facie  be  right,  and 
the  ordinary  course  to  pursue,  for  a  creditor  who  has 
several  debts  due  to  him  from  a  bmkrupt  to  prove 
for  the  lump  sum  without  distinguishing  the  debts, 
and  in  most  cases  that  is  all  that  is  necessary.  But 
it  appears  to  me  that  if  the  debts  are  distinct  in 
substance  in  this  respect  that  the  trustee  in  bank- 
ruptcy may  have  different,  rights  over  with  respect  to 
some  of  th^se  debts  as  a^niust  third  ^.arties,  or  there 


are  different  securities  given  by  the  bankrupt  for  tbi 
different  debts,  that  then  it  would  not  only  be  ti» 
right,  but  I  diould  say  it  would  be  the  duty,  of 
the  trustee  in  bankruptcy  to  require  the  penoa 
proving  to  specify  the  particular  debts,  and  the  vslu 
of  the  security  if  there  were  a  security  for  eieh 
debt,  unless,  indeed,  of  course  there  was  a  right  of 
consolidation. 

That  is  what  really  was  decided  in  that  oaie  of  h 
re  Smith  and  Logan  which  has  been  cited  before  m^ 
In  that  particuUu:  case  it  happened  that  the  troatet 
having  consented  to  the  form  of  proof  of  diff«not 
secur^  debts  as  a  whole,  the  securities  sll  beinf 
lumped  and  valued  together  as  a  whole,  having  ooa- 
sented  to  that,  and  having  let  the  time  pass  by  in  wfaiok 
he  could  remedy  that,  it  was  held  that  he  was  barrei 
and  that  it  was  too  late  for  him  to  come  forward  thes 
and  say  that  the  debts  ought  to  be  separately  eon- 
sidered  and  the  separate  securities  separately  valued. 
In  my  opinion  the  right  of  the  trustee  in  bankraptcyts 
have  debts  separately  valued  where  the  debts,  ail 
have  said,  may  involve  different  rights  over  by  tha 
trustee  or  different  rights  of  the  trustee  in  respsct  d 
each  debt,  is  certainly  not  confined  to  a  case  vhn 
the  debts  are  secured  by  securities  of  the  bukrapi 
Take  this  case,  a  case  I  put  to  counsel  in  course  of  tkc 
argument.  Suppose  a  creditor  is  a  creditor  on  a  Idl 
of  which  the  bankrupt  is  the  last  endorser,  and  heii 
also  a  creditor  on  a  common  goods  sold  and  deli^eni 
account  of  the  bankrupt,  and  he  proves  for  tfai 
amount  of  the  bill  and  for  the  amount  of  tki 
ordinary  debt.  After  proof,  but  before  aB| 
piyment  of  dividend  by  the  bankrupt,  the  penosi 
who  are  primarily  liable  on  the  bill  Im6» 
the  bankrupt,  pay  the  bill  in  full,  oonld  the  cradite 
in  that  case  claim  to  keep  on  receiving  diridendi  oi 
that  bQl  after  it  had  been  paid  him  in  fall  as  veUv 
on  the  other  debt  on  the  ground  that  he  had  profdl 
on  the  whole  P  I  think  certainly  not,  I  think,  n* 
less  indeed  there  had  been  any  waiver  of  ligUl 
which  I  am  not  considering,  that  very  caae  ^Ml 
that  in  such  a  case  of  debts  having  separate  ligM 
attaching  to  them  separate  liabilities  and  i^ 
over,  it  is  the  duty  of  the  trustee,  9a  it  appears  toa% 
as  well  as  his  right  to  require  in  a  oase  of  tU 
kind  that  the  proofs  should  not  be  Imipii 
,  together,  but  that  the  items  of  the  proof  shall  i^ipflii 
I  though  I  quite  agree  that  so  long  as  the  lamepnd 
remains  unpaid  off  as  to  any  portion,  he  ii  for  ^^ 
purpose  of  the  proof,  and  for  the  purpose  of  r^ 
and  so  forth,  regarded  as  a  creoitor  for  the 
amount  of  his  proof  at  the  time  when  he  ooidbi 
and  proves. 

Now,  to  apply  the  principle  of  that  case  to  the  eii 
before  me.    Here  there  were  proofs  in  respect  of  iofl 
separate  bills.    Those  bills  the  trustee  inlw 
had  different  rights  in  respect  of.    If  the  biDs  if 
paid  in  full  by  the  bankrupt,  the  persons  as  sgaM 
whom  he  would  have  a  right  over  were  dtffarnt, 
that  he  had  different  rights,  and  the  trustee  in  bd 
ruptcy  had  different  rights  in  respect  of  eadi  of  tkr^ 
bills.    What  hapiieued  P    Two  of  thoee  bills  are  p 
in  full  and  overpaid,   so  that  it  appears  that  t 
creditor  has  been  paid  more  than  20s.  in  the  I 
respect  of  each  bill.    Clearly,  to  my  mind,  he  cfli 
claim,  as  against  the  persons  who  in  the  aggratfj 
were  liable  on  that  bill,  to  retain  the  torplas  ha  ■ 
received,  and  claim  to  attribute  it  to  payment  of  j 
debts  on  the  other  bills.     The  persons  who  a  ■ 
aggregate  are  liable  on    one  of    those  billa  bai 
different  from  the  persons  who  in  the  aggregates 
liable  on  the  other  bills,  have  a  right  to  oomplaJiu  » 
would  naturally  have  the  right  to  complain  if  li 
holder   of   one    bill    claim  to    set    off  the  nr^ 
he  has    received  in  respect  of   the    others.     ^ 
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must  as  between  themselves  have  a  right  to  require 
between  them  payment  of  what  the  creditor  iiad 
received  over  20s.  in  the  £  on  the  whole. 

That  being  so,  when  I  come  to  consider  the  bills 
before  me,  where  the  creditor  proving  has  received 
more  than  208.  in  the  £,  who,  as  between  the  persons 
in  the  aggregate  liable  on  those  bills,  is  entitled  to 
receive  the  overplus  P  It  turns  out  in  this  case  it 
must  be  the  trustee  in  bankruptcy,  because  all  the 
other  persons  who  overpaid  on  those  bills  were 
primarily  liable  as  against  the  trustee  in  bank- 
ruptcy. It  appears  to  me,  therefore,  that  the  bank- 
mpt's  trustee  was  entitled  in  respect  of  the  surplus 
received  by  each  creditor  in  respect  of  each  bill  to 
have  that  surplus  handed  back  to  him,  and  I  so 
decide.  The  trustee  is  also  entitled  to  have  the  two 
paid  billa  handed  over. 

Judgment  /or  the  plaintiff. 

Solicitors  for  the  plaintiff,  Simpson,  GuUingford, 
Pariingfton,  &  Holland, 

Solicitors  for  the  defendants,  Harries,  Wilkinson,  & 
Baikes, 


Chan.  Div. 
Bomer,  J. 


June  8,  18. 


Toms  v.  Clactow  Ubbait  District  Council,  (a.) 

Local  government — Vendor  and  purchaser — Burial — 
Purchase  of  land  by  district  council  for — Action  for 
injunction  wider  Burial  Act,  1855  (IS  di  19  Vict,  c. 
128),  8.  9 — Costs — Public  Authorities  Protection  Act, 
1893  {56  &  67  Vict.  c.  61). 

The  rule  that  a  grantor  cannot  derogate  from  his  own 
grant  disentitles  the  vendor  of  land  for  the  purposes  of  a 
cemetery  from  claiming  the  benpfit  of  the  prohibition  in 
section  9  of  the  Burial  Act,  1855,  rgainst  burying 
within  100  yards  of  a  dwelling- house,  in  respect  of  a 
house  situate  on  other  land  of  the  vendor;  and  a  lessee 
or  occupier  thereof,  after  and  with  full  knowledge  of  the 
vendor* s  grant,  cannot  be  in  a  better  position  than  his 
own  grantor. 

In  the  above  action,  which  was  for  an  injunction 
under  section  9  of  the  Burial  Act,  1855,  to  restrain  a 
district  council  from  using  land  for  the  purposes  of  a 
cemetery  within  100  yards  from  the  plaintiff^ a  dwelling' 
house,  judgment  was  accordingly  given  for  the  defend- 
ants. 

The  defendants  then  claimed  that  they  were  entitled 
as  of  right  to  costs  as'  between  solicitor  and  client  by 
virtue  of  the  Public  Authorities  Protection  Act,  1893. 

Held,  that  the  action  was  for  an  **  act  done  in  pur- 
suance of  public  dutyt'*  and  was  therefore  one  to  which 
the  Act  applied. 

Action. 

This  was  an  action  for  an  injunction  to  restrain  the 
defendants  from  using  land  in  their  possession  for  the 
pnrposea  of  a  cemetery,  except  beyond  a  radius  of  100 
yards  from  the  plaintiff's  dwelling-house.  It 
appeared  that  the  vendor  of  the  Ifind  had  sold  the 
fee  simple  to  the  defendants  for  the  purposes  of  a 
cemetery,  and  the  conveyance  contained  a  covenant 
by  them  not  to  use  the  land  for  any  other  purposes 
except  with  the  vendor's  consent.  The  plaintiff  was 
the  occupier  of  a  small  cottage  close  to  the  land. 
This  cottage  belonged  to  the  vendor,  and  the  plaintiff 
was  in  his  service  as  gardener.  The  tenancy  appeared 
to  be  a  weekly  one. 

By   18   &    19  Vict.   c.   128,   s.  9,  no  ground   not 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 


already  need  as  or  appropriated  for  a  cemetery  shall 
be  used  for  burials  within  the  distance  of  100  yards 
from  any  dwelling-house  without  the  consent  of  the 
owner,  lessee,  or  occupier  of  such  dwelling-house. 

The  plaintiff  was  cross-examined  with  the  object 
of  extracting  from  him  the  admission  that  he  was 
plaintiff  in  name  only,  and  that  the  real,  although  not 
nominal,  plaintiff  was  his  employer,  the  vendor  of 
the  land. 

LeveU,  Q.C.,  and  C.  E.  Jones,  for  the  phiintiff.— The 
land  has  not  been  appropriated  for  burial  within  the 
meaning  of  the  enactment,  and  the  plaintiff  is 
entitled  to  the  benefit  of  the  prohibition  in  section  9 
of  the  Burial  Act,  1855,  against  burying  within  100 
yards  of  a  dwelling-house. 

Neville,  Q.C.,  and  Ingpen,  for  the  defendants. — If 
the  prohibition  of  the  A.ct  were  held  to  apply  in  such 
a  case,  the  express  purpose  of  the  vendor's  grant 
might  be  entirely  defeated,  and  the  effect  of  the  rule 
that  a  man  shall  not  derogate  from  his  grant  is,  as 
shown  by  the  cases,  to  prevent  not  only  the  vendor, 
but  anyone  claiming  through  or  under  him,  from 
invoking  the  Act  for  the  purpose  of  restricting  the 
defendants'  user  of  the  land:  see  Elliot  v.  North-' 
Eastern  Railway  Co.,  8  W.  B.  603,  11  ib.  604,  1 
Johns.  &  H.  145,  10  H.  L.  Cas.  333 ;  Siddans  v.  Short, 
2  C.  P.  D.  572,  26  W.  E.  Dig.  253. 

They  also  referred  to  Broomfield  v,  Williams,  45 
W,  R.  469,  [1897]  I  Ch.  602;  Swansborough  v. 
Coventry,  2  Moo.  &  Sc.  362,  9  Bing.  305;  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  141 ;  and 
Public  Health  (Interments)  Act,  1879  (42  &  43  Yict. 
c.  31). 

BOMEB,  J. — I  will  assume  for  the  purpose  of  my 
judgment  that  the  land  is  subject  to  the  restrictions 
imposed  by  the  Burial  Act,  1852  (15  &  16  Yict.  c.  85), 
and  the  Burial  Ac^,  1855  (18  &  19  Vict.  c.  128),  or  to 
analogous  restrictions.  The  vendor  granted  the  land 
in  order  that  every  part  of  it  should  be  used  for  the 
purposes  of  a  cemetery.  He  then  placed  his  gardener 
in  a  cottaff e  near  it  for  the  purpose  of  bringing  this 
action  ana  preventing  in  effect  any  of  it  being  so 
used.  There  is  no  doubt  that  the  action  in  substance 
is  the  vendor's  action,  and  the  costs  of  the  action  will 
have  to  be  provided  by  him.  Could  he  then  bring  an 
action  to  prevent  its  use  for  the  express  purpose  for 
which  he  sold  it  ?  That  would  be  derogating  from 
his  grant  to  the  defendants.  It  must  be  remembered 
that  the  defendants  are  doing  nothing  illegal.  Only 
they  have,  under  the  Burial  Acts,  to  obtain  the 
statutory  consent  of  the  owner  to  what  they  are 
doing.  The  vendor,  therefore,  could  not  bring  an 
action.  Could  a  person  in  the  position  of  the  plain- 
tiff, and  acting  bond  fide,  do  so — that  is  to  say,  a 
lessee  or  occupier,  after  and  with  full  knowledge  of 
the  vendor's  grant  and  its  purpose  P  Such  a  person 
could  not  be  in  any  better  position  than  his  own 
grantor,  or  acquire  a  right  which  his  own  grantor  had 
not.  In  fact  the  plaintiff  is  a  weekly  tenant  only  of 
the  vendor,  and  he  could  give  a  week's  notice  to  the 
plaintiff  at  any  time.  Other  grounds  might  be 
stated  for  dismissing  the  action.  But  on  the  above 
ground  alone  the  action  fails.  I  dismiss  the  action 
with  costs. 

Neville,  for  the  defendants,  asked  for  costs  as 
between  solicitor  and  client  under  the  Public  Author- 
ities Protection  Act,  1893,  citing  Harrop  v.  Ossett 
Corporation,  ante,  p.  391,  [1898]  1  Ch,  525. 

Levett,  for  the  plaintiff,  submitted  that  the  action 
was  not,  within  the  words  of  section  1,  brought 
against  the  defendants  '*for  any  act  done  in  pursu- 
Avce  or  execution  or  intended  execution  of  any  Act 
of  Parliament  or  of  any  public  duty  or  authority ," 
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He  referred  to  the  case  of  the  Somersetshire  Drainage 
Commissioners  v.  Gorporaiion  of  BridgwcUer,  before  the 
Oourt  of  Appeal  on  the  4th  of  April,  1898,  where  the 
plaintifib  were  unsacGessfal  in  a  claim  for  an  injunc- 
tion restraining  the  defendants  from  carrying  out 
public  sewerage  works  so  as  to  interfere  with  the 
banks  and  bed  of  the  Biver  Parrett,  the  court  being 
of  opinion  that  the  defendants  had  a  customary  right 
to  ao  the  acts  complained  of.  Counsel  for  the 
defendants  in  that  action  having  asked  for  solicitor 
and  client  costs  under  the  Act,  their  lordships  held 
that  the  Act  was  not  applicable,  inasmuch  as  the 
question  in  dispute  was  on  a  custom,  and  the  Act 
was  meant  to  apply  only  to  frivolous  prosecutions 
and  actions.  The  question,  howeyer,  was  not  argued 
in  that  case. 

Cur.  adv.  vult. 

June  18. — BoMEB,  J. — I  have  considered  the  matter 
as  to  the  question  of  costs,  and  I  cannot  see  in  the 
Act  any  limitation  beyond  that  imposed  by  the  very 
words  of  the  Act.  This  action  appears  to  me  to  be 
one  against  the  defendants  for  using  or  being  about 
to  use  certain  land  for  burial  purposes,  and  is,  in  my 
opinion,  within  the  words  of  the  Act  an  action  ag^ainst 
the  defendants  for  an  **  act  done  in  pursuance  of 
public  duty,"  and  I  cannot  see,  therefore,  why  the 
Act  does  not  apply.  I  shall  direct  the  registrar  to 
draw  up  the  order  with  costs  to  be  taxed  as  between 
solicitor  and  client.  I  should  like  to  have  a  decision 
of  the  Court  of  Appeal  to  guide  me  in  determining 
the  classes  of  cases  to  which  the  Act  is  not  to  apply* 

Solicitors,  A,  8.  C.  Doyle,  for  Jones  &  Son,  Col- 
chester; Chamberlayne  db  Short, 


Q.  B.  Div. 

(Lord  Bussell  of  Ejllowen,  C.J.,  j 
l^r  Francis  Jeune,  P.,  Chitty,  >  April 4;  May  14. 
L.J.,  and  Mathew,    Wright,  j 
Darling,  and  Channell,  JJ.)     ^ 

Kbuse  v.  Johnson,  (a.) 

Local  government — County  council — Bye-law  for  good 
rule  and  government  —  Validity  —  Reasonableness — 
Municipal  Corporations  Act,  1882  (45  &  46  Vict,  c. 
60),  s.  23— Local  Government  Act,  1888  (51  <fc  62 
Vict,  c,  41),  s,  16. 

A  byc'law  made  hy  a  county  council  under  section  23 
of  the  Municipal  Corporations  Act,  1882,  and  section  16 
of  the  Local  Government  Act,  1888,  and  drily  confirmed, 
provided  that  *  *  No  person  shall  sound  or  play  upon  any 
musical  or  noisy  instrument  or  sing  in  any  public  place 
or  highway  unthin  fifty  yards  of  any  dwelling-house  after 
being  required  by  any  constable  or  by  any  inmate  of  such 
house  personally,  or  by  his  or  her  servant,  to  desist." 
The  appellant  continued  to  sing  on  a  highway  within  fifty 
.  yards  of  a  dwelling-house  after  being  requested  by  a 
constable  to  desist. 

Held,  by  Lord  Bussell  of  Eillowen,  C.J.,  Sir  F. 
Jeune,  P.,  Chitty,  L.J.,  and  Wright,  Darling,  and 
Channell,  J  J.  (Mathew,  J.,  dissenting),  that  the  bye-law 
was  reasonable,  and  that  the  appellant  was  rightly  con- 
victed of  an  offence  against  it. 

Observations  as  to  the  principles  to  be  applied  by  the 
court  in  deciding  as  to  the  validity  of  the  bye-laws  of 
local  representative  bodies. 

Slattery  v.  Naylor,  36  W.  R.  897,  13  App,  Cos,  446, 
applied. 

(a.)  Bepoi'ted  by  T.  B.  Colquhoun  Dill,  Bsq., 
Borrister-at-Law, 


Case  stated  by  lustices  of  the  county  of  Kent 
A  bye-law  nuMe  by  the  Kent  County  Conuoil  for 
the^ood  rule  and  government  of  the  oounty,  nndcr 
the  powers  given  to  them  by  section  23  of  the 
Municipal  Corporations  Act,  1882,  and  section  16  d 
the  Local  Qt)vemment  Act,  1888,  and  duly  oonfinned 
by  the  Secretary  of  State,  provided  that  *'Nopflnoo 
shall  sound  or  play  upon  any  musical  or  noiiy 
instrument  or  sing  in  any  public  place  or  higfawif 
within  fifty  yards  of  any  dwelling  house  after  bebg 
required  by  any  constable  or  by  any  inmate  of  mdi 
house  personally  or  by  Mb  or  her  servant,  to  dedot'* 
The  appellant  was  charged  under  this  .bye-law  on  tb 
information  of  the  respondent,  a  polioe-oonstable,  £« 
that  he  on  Sunday,  the  10th  of  October,  1897,  at  tbe 
parish  of  Leeds,  m  the  county  of  Kent,  did  sing  in » 
certain  highway  within  fifty  yards  of  a  dweUxng^- 
house  there,  after  being  required  by  a  oonstaUe  d 
the  said  county  to  desist.  It  was  proved  before  tbB 
justices  that  the  appellant,  who  was  oondnctiiigao 
open-air  religious  service  at  about  5.45  p.m.  on  tbi 
10th  of  October,  1897,  did  with  others  oougregBli 
within  fifty  yards  of  a  dwelling-house  in  the  parish  d 
Leeds,  and  commence  to  sing  a  hymn,  in  whidi  thoM 
with  him  joined,  and  that  after  singing  two  or  tfam 
lines  of  the  hymn  he  was  requested  by  a  oonstaUsto . 
desist  but  continued  singing  after  such  request  Asd- 
it  was  further  proved  by  the  occupier  of  the  dweiliDg>- 
house  that  the  singing  of  the  appellant  and  thoiil 
with  him  was  an  annoyance  to  him,  the  oocupier,  M 
it  was  not  proved  that  the  occupier  had  requested  tki 
constable  on  the  day  in  question  to  aak  the  appaOoi; 
to  desist  from  singing,  although  he  had  complaiifli 
to  the  police  on  previous  occasions.  On  the  paitoi 
the  appcdlant  it  was  contended  that  the  bye-law  ns 
invahd  on  the  grounds  that  it  was  unreasonable;  tkil 
it  was  not  limited  to  cases  of  persons  playing  rassiaii 
or  noisy  instruments  or  singing  to  the  annoyaofibsl 
residents  or  passengers ;  and  that  it  created  a  oM 
offence  and  was  repugnant  to  the  general  law  of  Ihi 
land.  The  justices  were  of  opinion  that  the  bys-l|rt 
was  good,  and  they  convicted  the  appellant,  impc^*^ 
a  fine  of  £1  with  13s.  costs.  And  they  stated 
case  for  the  opinion  of  the  High  Court. 

The  case  was  in  the  list  for  hearing  before 
Bussell  of  Killowen,  C.J.,  and  Mathew,  J.»  in  " 
1898,  immediately  after  a  case  of  Brownacomk  % 
Johnson,  78  L.  T.  Bep.  265,  arising  under  the 
bye-law,  in  which  the  facts  were  almost  ide 
with  those  of  the  present  case.  In  that  case  h^ 
Bussell  of  Killowen,  C.J.,  held  that  the  bje-law 
valid,  while  Mathew,  J.,  was  of  opinion  thut  it 
unreasonable  and  bad.  The  present  case  was  ti 
fore  reserved  for  hearing  before  a  spedalij-ooBilt 
tutod  court. 


Robson,  Q.C.,  and  HohUr,  for  the  appellaat.— ^ 
bye-law  is  unreasonable  and  invalid.  A  bye-lH 
made  under  these  statutory  powers  must  be  in  ten 
confined  to  prohibiting  acts  done  to  the  annoyaaes 
other  people ;  but  if  this  bye-law  be  yalid  a  m 
may  be  convicted  of  an  offence  under  it  althoogktt 
act  IB  harmless  and  causes  no  annoyance  to  aayoM 
Evffrett  V.  Grapes,  3  L.  T.  Bep.  669,  9  W.  B.  C 
Dig.  67;  Heap  v.  Burnley  Union,  32  W.  B.  • 
12  Q.  B.  D.  617;  Johnson  v.  The  Mayor  of  Crofim 
16  Q.  B.  D.  708.  34  W.  B.  Dig.  129 ;  Munro  ▼.  W^m 
57  L.  T.  Bep.  366,  36  W.  B.  Dig.  124 ;  Sirtddaxk 
Hayes,  44  W.  B.  398,  [1896]  1 Q.  B.  290.  A 
similar  to  that  in  Strickland  v.  Hayes  m 
in  Mantle  v.  Jordan,  [1897]  1  Q.  B.  248,  46  W.  B. 
88,  on  the  ground  that  the  prohibition  waa 
to  cases  where  annoyance  was  caused.  The 
is  unreasonable  on  the  further  ground  tbst  it 
powers  a  single  police*Qonstable  at  hii  ducretaoe 
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oaprioe  to  pat  a  stop  to  an  aot  which  may  not  only 
be  canaing  no  annoyance  but  may  be  actually  agree- 
able to  the  inhabitants:  Alty  y.  Farrdl,  [1896]  1 
Q.  B.  636,  44  W.  R.  Dig.  92.  It  is  true  that  in 
BumeU  v.  Berry,  44  W.  R.  512,  [1896]  1  Q.  B.  641, 
a  bye-law  was  upheld  in  which  the  prohibition  did 
not  contain  words  as  to  causing  annoyance,  but  that 
case  can  only  be  supported  on  the  ground  that  the 
bye-law  dealt  with  the  manifest  evil  of  betting  in 
streets. 

Dickens,  Q*C,,  and  A.  Gill,  for  the  respondent. — 
The  bye-law  is  good ;  it  is  made  by  a  representative 
local  authority,  well  acquainted  with  the  wants  and 
desires  of  the  locality  for  which  it  legislates  and 
reBponaible  to  the  electorate ;  it  has  also  been  con- 
firmed by  a  high  state  department.  Such  a  bye-law 
ought  not  to  be  interfereid  with  by  the  court  except 
in  extreme  cases :  Slattery  ▼.  Naylar,  36  W.  B.  897, 
13  App.  Gas.  446 ;  Bailey  y.  Williamson,  21  W.  B. 
404,  £.  B.  8  Q.  B.  118.  A  bye-law  is  not  unreason- 
able because,  if  harshly  enforced,  it  may  cause 
haidship  in  particular  instances.  The  general  public 
interest  and  the  circumstances  of  the  locality  (as  to 
which  the  local  authority  are  the  best  judges)  must 
be  considered:  Simmons  ▼.  Mailing  Rural  District 
Council,  45  W.  B.  603,  [1897]  2  Q.  B.  433;  Wanstead 
Local  Board  of  Health  v.  Wooster,  38  J.  P.  21 ;  Gray 
▼.  Sylvester,  ante,  p.  63.  This  court  is  not  bound  by 
the  decisions  of  ordinary  Divisional  Courts,  and  is  at 
liberty  to  review  the  earlier  deoiBions  upon  the 
validity  of  bye-laws :  Fortescue  v.  The  Vestry  of  St. 
Matthew,  Bethnal  Green,  [1891]  2  Q.  B.  170,  39  W.  B. 
Dig.  125. 

Cur,  adv,vult 

May  14.~Lord  BusssLL  or  Killowen,  G.J.— The 
County  Council  of  Kent,  claiming  to  act  under  their 
statutory  powers,  made  the  following  bye-law  :  *'  4. 
Playing  musical  instruments,  &c. — No  person  shall 
sound  or  play  upon  any  musical  or  noisy  instrument 
or  sing  in  any  public  place  or  highway  within  fifty 
3  ards  of  anv  dwelling-house  after  being  required  by 
any  constable,  or  by  an  inmate  of  such  house  personally , 
or  by  his  or  her  f  ervant,  to  desist." 

The  appellant  was  summoned  before  the  magistrates 
for  ofi^ending  against  this  bye-law,  when  it  was  proved 
that  on  the  17th  of  October,  1897,  he  persisted  in 
singing  in  a  public  highway  within  fifty  yards  of  a 
dwelling-house,  after  having  been  required  by  a 
police-constable  to  desist.  It  was  further  provtd  by 
the  occupier  of  the  dwelling-house  that  the  singing 
of  the  appeUant  and  those  with  him  was  an  annoyance 
to  such  occupier.  The  occupier  had  not,  on  the  day 
in  question,  set  the  constable  in  motion,  but  he  had 
on  previous  occasions  complained  to  the  police  of  the 
ap]^llant*s  singing.  The  magistrates  convicted  the 
appellant,  and  against  that  conviction  the  present 
appeal  is  brought. 

The  question  reserved  for  this  court  is  whether  the 
bye-law  is  valid.  If  valid  the  conviction  is  to  stand. 
It  is  objected  that  the  bye-law  is  ultra  vires  on  the 
ground  that  it  is  unreasonable  and  therefore  bad. 
It  is  necessary,  therefore,  to  see  what  is  the  authority 
under  which  the  bye-law  in  question  has  been  made, 
and  what  are  the  relations  between  its  framers  and 
those  affected  by  it  P 

But  first  it  seems  necessary  to  consider  what  is  a 
bye-law. 

A  bye-law  of  the  class  we  are  here  considering  I 
take  to  be  an  ordinance  affecting  the  public  or  some 
portion  of  the  public,  imposed  by  some  authority 
dotiied  with  statutory  powers  ordering  something  to 
be  done  Or  not  to  be  done  and  accompanied  by  some 
■anction  or  penalty  for  its  non-observance.  It 
neoessarily  involves  restriction  of  liberty  of  action  by 


persons  who  come  under  its  operation  as  to  acts 
which,  but  for  the  bye- law,  they  would  be  free  to  do 
or  not  to  do,  as  they  pleased.  Further  it  involve! 
this  consequence — that  if  validly  made  it  has  the 
force  of  law  within  the  sphere  of  its  legitimate 
operation  (see  Edmonds  {Appellant)  v.  The  Company 
of  Watermen,  [1855]  24  L.  J.  M.  C.  124). 

In  the  present  case  we  are  dealing  with  a  bye-law 
made  by  a  local  representative  body — ^namely,  the 
County  Coundl  of  Kent,  which  is  created  under  the 
Local  Government  Act,  1888,  and  which  is  endowed 
with  the  powers  of  making  bye-laws  given  to  munici* 
pal  corporate  bodies  under  the  Municipal  Corporations 
Act,  1882. 

Section  16  of  the  Local  Government  Act,  1888, 
provides  that  a  county  council  shall  have  the  same 
power  of  making  bye-laws  in  relation  to  their  county 
as  the  council  of  a  borough  have  in  relation  to  their 
borough ;  and  it  further  provides  that  section  187  of 
the  Public  Health  Act  of  1875  shall  apply  to  such 
bye-laws. 

I  wUl  take  these  statutes  in  the  order  of  time. 

Section  182  of  the  Act  of  1875  provides  that 
all  bye-laws  made  by  a  local  authority  under  that 
Act  shall  be  under  their  common  seal  and  may  be 
altered  or  repealed  by  a  subsequent  bye-law,  but  no 
bye- law  shall  be  repugnant  to  tne  laws  of  England  or 
to  the  provisions  of  the  Act. 

Section  183  gives  power  to  impose  penalties. 

Section  184  provides  that  bye-laws  shall  not  take 
effect  until  confirmed  by  the  Local  Government 
Board,  which  may  ailow  or  disaUow  them,  and,  before 
their  confirmation,  notice  of  intention  to  apply  for 
confirmation  must  be  advertised,  and  for  a  month  at 
least  before  such  application  a  copy  of  the  proposed 
bye-laws  must  have  been  kept  at  the  office  of  the 
local  authority  for  the  inspection  of  ratepayers,  and 
the  derk  of  the  local  authority  is  bound  to  furnish  on 
application  a  copy  of  the  proposed  bye-laws,  or  a 
TM^  of  them,  to  any  ratepayer  on  a  certain  payment 
being  made. 

Section  23  of  the  Act  of  1882  provides  that  the 
council  of  a  borough  may  from  time  to  time  make 
such  bye-laws  as  to  them  seem  meet  for  the  good 
rule  and  government  of  the  borough  and  for  the 
prevention  and  suppression  of  nuisances  not  already 
punishable  in  a  summary  manner,  and  they  may  by 
such  bye-laws  appoint  such  fines,  not  exceeding  £5, 
as  they  deem  necessary  for  the  prevention  of  offences 
against  the  bye-laws. 

It  is  under  this  authority  that  the  bye-law  in 
question  was  framed. 

What  are  the  checks  or  safeguards  under  which 
this  very  wide  authority  of  making  bye-laws  is 
exercisable?  The  same  section  23  further  provides 
that  no  bye-law  can  be  made  unless  two-thirds 
of  the  whole  number  of  the  council  are  present, 
and,  when  so  made,  it  shall  not  come  into  force 
untU  the  expiration  of  forty  days  after  a  copy 
thereof  has  been  fixed  on  the  town-hall  and  it 
shall  not  come  into  force  until  the  expiration  of  forty 
days  after  a  copy  sealed  with  the  corporate  seal  has 
been  sent  to  the  Secretary  of  State ;  and  if  within 
those  forty  days  the  Queen,  with  the  advice  of  her 
Privy  Coun<^,  disallows  a  proposed  bye- law  or  x>art 
thereof,  such  bye-law  or  such  part  shall  not  come 
into  force,  and  tiie  Queen  may  within  the  forty  days 
enlarge  the  time  within  which  the  bye->law  shall  not 
come  into  force. 

We  thus  find  that  Parliament  has  tiiought  fit  to 
delegate  to  representative  public  bodies  in  towns  and 
cities,  and  also  in  counties,  uie  power  of  exercising  their 
own  judgment  as  to  what  are  the  bye-laws  which  to 
them  seem  proper  to  be  made  for  good  rule  and  govern- 
^  ment  in  their  own  localities.  But  that  power  is  acoom* 


6^2 

tflt:  WfifiKLV  REtORfEll. 

[We.  1896.] 

Vol.  iLuVl 

High  Court. 

Kbubb  v.  Johnson. 

HlOH  COUBT. 

panied  by  certain  safeguards;  there  must  be  anteoedent 
publication  of  the  bye-law,  with  a  view,  I  presume,  of 
elioitiDg  the  public  opinion  of  the  locality  upon  it,  and 
such  bye-laws  shall  have  no  force  uotil  after  they 
have  been  forwarded  to  the  Secretary  of  State. 
Further,  the  Queen,  with  the  adyice  of  her  Priyy 
Council,  may  disallow  the  bye-law  wholly  or  in  part, 
and  may  enlarge  the  suspensory  i>eriod  before  it 
comes  into  operation.  I  agree  that  the  presence  of 
these  safeguards  in  no  way  relieves  the  court  of  the 
vesponsibUity  of  inquiring  into  the  validity  of  bye- 
laws  where  they  are  brought  in  question,  or  in  any 
way  affects  the  authority  of  the  court  in  the  deter- 
mination of  their  validity  or  invalidity. 

It  is  to  be  observed,  moreover,  that  the  bye-laws 
having  come  into  force  they  are  not  like  the  laws,  or 
what  were  said  to  be  the  laws,  of  the  Medes  and 
Persians — they  are  not  unchangeable.  The  power  is 
to  make  bye-laws  tem  time  to  time  as  to  the 
authority  shall  seem  meet,  and  if  experience  shows 
that  in  any  respect  existing  bye-laws  work  hardly  or 
inconveniently  the  local  authority,  acted  upon  by  the 
public  opinion,  as  it  must  necessarily  be,  of  those 
concerned,  has  full  power  to  repeal  or  alter  them.* 
It  need  hardly  be  added  that  should  experience 
warrant  that  course  the  Legislature,  which  hM  given, 
may  modify  or  take  away  the  powers  they  have 
delegated.  I  have  thought  it  well  to  deal  with 
these  points  in  some  detail,  and  for  this  reason — ^that 
the  great  majority  of  the  cases  in  which  the  question 
of  bye-laws  has  been  discussed  are  not  cases  of  bye- 
laws  of  bodies  of  a  public  representative  character 
entrusted  by  Parliament  with  delegated  authority, 
but  are  for  the  most  part  cases  of  railway  companies, 
dock  companies,  or  other  like  companies  which  carry 
on  their  business  for  their  own  profit,  although 
incidentally  for  the  advantage  of  the  public.  In  this 
class  of  case  it  is  right  that  the  courts  should 
jealously  watch  the  exercise  of  these  powers  and 
guard  against  their  uunecessary  or  unreasonable 
exercise  to  the  public  disadvantage. 

But  when  the  court  is  called  upon  to  consider  the 
bye-laws  of  public  representative  bodies  clothed  with 
the  ample  authority  which  I  have  described,  and 
exercising  that  authority  accompanied  by  the  checks 
and  safeguards  which  have  been  mentioned,  I  think 
the  consideration  of  such  bye- laws  ouf^ht  to  be 
approached  from  a  different  standpoint.  They  ought 
to  be  supported  if  possible.  They  ought  to  be,  as  has 
been  said,  ** benevolently"  interpreted,  and  credit 
ought  to  be  given  to  those  who  have  to  administer 
them  that  they  will  be  reasouably  administered. 
This  involves  the  introduction  of  no  new  canon  of 
construction.  But,  further,  looking  to  the  character 
of  the  body  legislating  under  the  delegated  authority 
of  Parliament,  to  the  subject-matter  of  such 
legislation,  and  to  the  nature  and  extent  of  the 
authority  given  to  de&l  with  matters  which  concern 
them  and  in  the  manner  which  to  them  shall  seem 
meet,  I  think  courts  of  justice  ought  to  be  slow  to 
condemn  as  invalid  any  bye-laws  so  made  under 
such  conditions,  on  the  ground  of  supposed  un- 
reasonableness. Notwithstanding  what  Cookbum, 
C.J.,  said  in  Bailey  v.  WilUarMon — an  analogous 
case — I  do  not  mean  to  say  that  there  may  not 
be  cases  in  which  it  would  be  the  duty  of  the 
.  court  to  condemn  bye-laws  made  under  such  authority 
as  these  were  made  as  invalid  because  unreasonable. 
But  unreasonable  in  what  sense  P  If,  for  instance, 
they  were  found  to  be  partial  and  unequal  in  their 
operation  as  between  different  classes,  if  they  were 
manifestly  uDJust,  if  they  disdosed  bad  faith,  if  they 
-  involved  such  oppressive  or  gratuitous  interference 
-.with  the  rights  of  those  subject  to  them  as  could  find 
no  juBtifioaticn  in  the  minds  of  reasonable  meD,  the 


court  might  well  say  Parliament  never  intended  to 
give  authority  to  make  such  rules;  they  are  un- 
reasonable and  ultra  vires.  But  it  is  in  this  seoM, 
and  in  this  sense  only,  as  I  conceive,  that  the 
question  of  unreasonableness  can  properly  bs 
regarded.  A  bye-law  is  not  unreasonable  merdj 
because  particular  judges  may  think  that  it  goti 
further  than  is  prudent  or  necessary  or  convenieat, 
or  because  it  is  not  accompanied  by  a  qoalificaHon 
or  an  exception  which  some  judges  m%y  think  on^ht 
to  be  there.  Surely  it  is  not  too  much  to  say  that, 
in  matters  which  directly  and  mainly  conoain  the 
people  of  the  country  who  have  the  right  to  chooK 
those  whom  they  think  best  fitted  to  represent  tbeo 
in  their  local  government  bodies,  such  representatifes 
may  be  trusted  to  understand  their  own  requiremeoU 
better  than  judges.  Indeed,  if  the  question  of  tba 
validity  of  bye-laws  were  to  be  determined  bytke 
opinion  of  judges  as  to  what  was  reasonable-^  the 
narrow  sense  of  that  word — ^the  cases  in  the  boob 
on  this  subject  are  no  guide,  for  they  reveal,  is, 
indeed,  one  would  expect,  a  wide  diversity  of  judinl 
opinion,  and  they  lay  down  no  principle  or  definite 
standard  by  which  reasonableness  or  nnreasonaUenm  ! 
may  be  tested. 

So  much  for  the  general  considerations  whidi  H  | 
seems  to  me  ou^ht  to  be  borne  in  mind  in  eammdaaag  I 
bye-laws  of  this  class.    I  now  come  to  the  bje-lav 
in  question. 

it  is  admitted  that  the  county  council  of  Sot 
were  within  their  authority  in  making  a  bye-lav  is 
relation  to  the  subject-matter  which  is  dealt  wift 
by  the  impeached  bye-law.  In  other  words,  it  i 
conceded  ~  and  properly  so — that  the  local  autkontj 
might  make  a  bye-law  imposing  conditions  imids 
which  musical  instruments  and  singing  might  bi 
permitted  or  prevented  in  public  places.  Bat  it  ii 
objected  that  they  have  no  authority  to  make  a 
bye-law  on  that  subject  in  the  terms  of  this  l»ye-k« 
Further,  it  is  not  contended  that  the  bye-law  sbodii 
in  order  to  be  valid,  be  confined  to  cases  where  thi 
playing  or  singing  amounted  to  a  nuisance ;  bat  tfcs 
objections  are,  as  I  understand  them,  that  4a 
bye-law  is  bad— first,  because  it  is  not  confiaii 
to  cases  where  the  playing  or  singing  is  in 
causing  annoyance,  and  next,  because  it 
a  police-constable  to  bring  it  into  operation  . 
request  on  his  part  to  uie  player  or  siager 
desist.  As  to  the  first  of  these  obieotions,'  if 
general  principles  upon  which  these  bye-laws 
to  be  dealt  with  are  those  which  I  have 
stated,  it  is  clear  that  the  absence  of  thia  q^ 
cannot  make  the  bye-law  invalid.  Bat,  farther, 
a  qualification,  in  my  judgment,  would  render 
bye-law  ineffective.  Wnat  is  to  be  the  standard 
annoyance  P  What  may  be  a  cause  of  annojanoi 
one  person  may  be  no  annoyance,  and  may  ena 
pleasurable,  to  another  person.  Again,  who  is  to 
the  judge  in  such  a  case  of  whether  there  is  or  ii 
an  annovance  ?  Is  it  to  be  the  resident  of  the  hi 
within  fifty  yards  of  the  playing  or  singing,  or  a 
to  be  the  magistrate  who  hears  the  charge  f  It 
enough  to  sav  that  in  my  judgment  the 
the  suggested  qualification  cannot  make  the 
invalid,  even  if  it  be  admitted  that  its  preeoa 
be  an  improvement. 

As  to  the  second  objection — ^namely,,  that 
policeman  has  the  power  of  putting  the  bye-bv 
operation  by  requiring  the  player  or  singer  to 
I  again  say  that,  even  if  the  absence  of  this  . 
would  be  an  improvement  and  would  make  tiie 
law  in  the  apprehension  of  some  more  reaeoasti 
is  not  on  the  principles  I  have  already  stated 
ground  for  declaring  the  bye-law  to  be  invahd. 
support  of  this  objeotion  pictures  haw  in 
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been  drawn  (more  or  less  highly  ooloared)  of  police- 
men who,  without  rhyme  or  reason,  would  or  might 
gratoitonsly  interfere  with  what  might  be  a  sooroe 
of  enjoyment  to  many.  In  answer,  I  say  a  policeman 
li  not  an  irresponsible  person  without  check  or 
control ;  if  he  acts  capriciously  or  vexatiously  he  can 
be  checked  by  his  immediate  superiors,  or  he  can  be 
taught  a  lesson  by  the  masistrates  should  he  prefer 
Texatious  charges.  If  the  pouceman  persisted  in  saying 
that  the  musician  should  desist  when  the  people  in  the 
neighbourhood  desire  his  music,  his  gratuitous  inter- 
ieraioe  would  promptly  come  to  an  end.  Nor  is  it 
correot  to  say  (as  has  been  erroneously  stated  in 
lome  of  the  cases  dted)  that  the  magistrate  would  be 
bound  in  every  case  to  convict  where  the  musician 
did  not  defllst  when  called  upon.  It  is  clear  that, 
under  section  16  of  the  Summary  Jurisdiction  Act, 
1879,  the  magistrate,  if  he  thii^  the  case  of  so 
tiifling  a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,  may  without  proceeding  to  conviction 
dismiss  the  information.  The  facts  of  this  case  are 
certainly  no  illustration  of  the  bye-law  having  been 
gratuitously  or  vexatiously  put  in  force.  The  case 
states  (paragraph  5)  that  eJthough  it  was  not  proved 
that  the  occupier  of  the  house  within  fifty  yards  had 
on  the  day  in  question  requested  the  constable  to 
require  the  appellant  to  desist,  yet  it  was  proved  that 
the  singing  was  an  annoyance  to  the  occupier  and 
that  he  had  on  previous  occasions  complained  to  the 
police  of  such  singing.  Indeed,  it  was  stated  during 
the  argument  that  the  conviction  here  appealed  from 
was  the  second  conviction  of  the  appellant  for  an 
offSsnoe  against  this  bye-law. 

I  have  carefully  read  the  cases  cited  in  argument, 
but  I  do  not  propose  to  consider  them  in  detail. 
Many  of  them  relate  to  b^e-laws  made  under  different 
statutes ;  others  it  is  difficult  to  reconcile ;  few  deal 
with  the  principles  upon  which  bye-laws  like  those 
in  question  are  to  be  dealt  with  by  the  courts ;  and 
some  of  them — as,  for  instance,  Munro  v.  WaUon, 
and  perhaps  Johnson  v.  Mayor  of  Oroydon — ^may  be 
distinguished  from  the  present  case. 

In  weighing  previous  authorities  it  is  further  to 
be  recollected  that  the  cases  have  come  before 
Divisional  Courts,  usuaUy  consisting  of  two  members, 
and  that  those  cases,  being  in  their  nature  criminal, 
there  has  been  no  judgment  of  a  Court  of  Appeal 
upon  them.  It  is  for  this  reason  that  the  present 
special  court  has  been  constituted.  I  cannot  doubt 
that  this  court  has  authority  to  review,  and  if  it 
thinks  fit  to  differ  from,  any  prior  decision  of  a 
Divisional  Court  on  this  subject :  see  Forteacue  v.  The 
Vulry  o/8t.  Matthew,  Bethnal  Green. 

I  liave  said  that  there  are  few  of  the  prior  cases 
dealing  with  this  matter  which  lay  down  the 
principles  upon  which  the  bye-laws  made  by  repre- 
sentative public  bodies  are  to  be  considered.  There 
is  one  notable  exception;  I  refer  to  the  case  of 
BkcUery  v.  Naylor*  That  was  a  case  in  the 
Privy  Council,  in  which  the  members  of  that  court 
had  to  oonsider  the  validily  of  a  bye-law  passed  by 
the  municipal  council  of  the  borough  of  Petersham, 
in  New  South  Wales,  under  the  provisions  of  the 
Municipalities  Act,  1867.  The  court  consisted  of 
Lords  Hobhouse,  Herschell,  and  Macnaghten 
and  Sir  Barnes  Peacock  and  Sir  Bichard 
Coueh.  That  case  has  been  so  fully  discussed 
during  the  course  of  the  argument  that  I  do  not 
think  it  necessary  here  to  refer  to  it  in  detail.  It  is 
enough  to  say  that,  beyond  doubt,  the  reasoning  and 
principles  on  which  it  proceeds  fully  justify  the  views 
which  I  have  expressea  in  this  judgment.  Nor  are 
the  weight  and  value  of  the  reasoning  in  that  case, 
as  an  authority  in  the  present  case,  in  any  way 
lessened  by  the  fact  that  ttie  bye-law  there  was  made  | 


under  the  authority  of  a  different  statute.  The  cases 
are  strictly  analogous,  and  it  was  necessary  for  the 
judgment  of  the  Privy  Council  that  that  tribunal 
should  consider  the  principles  upon  which  bye-laws  of 
representative  governing  bodies  made  imder  statutory 
authority  should  be  considered.  That  it  has  done 
thoroughly  and  clearly. 

In  my  opinion,  judged  by  the  test  of  reasonable- 
ness, even  in  its  narrower  sense,  this  is  a  reasonable 
bye- law;  but,  whether  I  am  right  or  wrong  in  this 
view,  I  am  clearly  of  opinion  that  no  court  of  law 
can  properly  say  that  is  invalid. 

In  the  result  the  conviction  appealed  from  must, 
in  my  opinion,  be  affirmed ;  but  as  the  question  is  one 
of  wide  importance,  and  as  to  which  there  has  been  a 
contrariety  of  judicial  opinion,  it  will  be  affirmed 
without  costs. 

Sir  Faaivoib  Jsune,  P.— The  bye-law  of  which 
the  validity  is  in  question  on  this  appeal  in  effect 
makes  it  an  offence  to  perform  music  or  singing  in  a 
public  place  or  highway  within  fifty  yards  of  a 
dwelling-house,  if  an  inmate  of  such  house  or  if  a 
police-constable  require  the  performer  to  desist.  The 
provisions  as  to  the  inmate  and  as  to  the  police- 
constable  give  rise  to  somewhat  different  considera- 
tions. 

The  sole  question  is  whether  this  court  should  hold 
that,  in  its  judgment,  this  bye-law  is  invalid  because 
it  is  unreasonable.  I  agree  with  the  contention 
urged  before  us  that  it  is  material  to  consider  by 
what  authority  the  bye-law  was  made.  It  was  made 
by  the  county  council  of  Kent — that  is  to  say,  a 
public  representative  body  to  which  Parliament  has 
confided  the  duty  of  making  bye-laws  for  the  good 
rule  and  government  of  the  inhabitants  of  Kent  and 
the  prevention  of  nuisances  in  that  county.  Three 
considerations  appear  to  me  to  apply  with  especial 
force  to  such  an  authority  dealing  with  such  subject- 
matter.  First,  the  case  is  wholly  different  from  that 
of  manorial  authorities,  or  of  trading  corporations, 
such  as  dock  or  railf^ay  companies,  who  often  have  a 
pecuniary  interest  in  their  bye-laws,  or  even  of  such 
a  municipal  corporation  as  might  be  supposed  to 
have  trade  interests  involved.  Secondly,  such  an 
authority  as  a  county  council  must  be  credited  with 
adequate  knowledge  of  the  locality,  its  wants  and 
wishes.  Thirdly,  Uie  opportunity  afforded  by  legis- 
lation for  a  request  for  reconsideration,  and  an  appeal 
to  higher  autnorities,  by  members  of  the  public, 
shows  that  any  bye-law  which  comes  into  force  has 
secured  at  least  the  acquiescence  of  those  whom  it 
affects.  Cases  may  be  imagined  in  which  in  spite  of 
these  considerations  this  court,  acting  in  discharge  of 
its  undoubted  powers  and  duty,  might  feel  compelled 
to  hold  a  bye-law  made  by  a  coimty  council  invalid 
on  the  ground  that  it  was  unreasonable.  But  when 
a  question  of  the  requirements  and  wishes  of  the 
locality  is  involved,  this  court  should,  I  think,  be 
very  slow  to  set  aside  the  conclusions  of  the  local 
authority.  If  support  be  needed  for  this  opinion, 
it  is  to  be  found  in  the  language  of  the  Privy 
Council  in  the  case  of  SlaUery  v.  Naylor,  an 
appeal  which  came  from  a  colony  to  which  the 
settlers  carried  the  law  of  England,  and  which  was 
fully  considered  by  a  board  of  high  authority.  I 
will  quote  only  one  among  several  passages  which 
might  be  referred  to  :  ^*  The  jurisdiction  of  testing 
bye-laws  by  their  reasonableness  was  originally 
applied  in  such  cases  as  those  of  manorial  bodies, 
towns,  or  corporations  having  inherent  powers  or 
general  powers  conferred  by  charter  of  maUng  such 
laws.  As  new  corporations  or  local  administrative 
bodies  have  arisen,  the  same  jurisdiction  has  been 
exerdsed  over  them.    But  in  determining  whether  or 
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no  a  bye-law  is  reasonable,  it  is  material  to  consider 
tUe  relation  of  its  ff amers  to  the  locality  affeoted  by 
it,  and  the  authority  by  which  it  is  sanctioned." 

The  main  ground  oi  objection  taken  to  this  bye- 
law  id,  as  I  understand  it,  that  it  does  not  require 
proof  that  annoyance  has  in  the  particular  instance 
been  caused  by  the  musical  performance  complained 
of.  It  u  undoubtedly  true  that  in  several  oases  it 
has  been  held  by  this  court  that  the  absence  of  a 
provision  that  annoyance  or  nuisance  must  be  shown 
renders  the  bye-law  unreasonable.  But  such  oases 
appear  to  me  to  be  distinguishable  from  the  present. 
I  will  take  as  an  example  one  of  them  in  whioh  the 
subject-matter  is  similar  to  that  in  this  present 
case.  In  Johnson  v.  The  Mayor  of  Croydon  it 
was  held  that  a  bye-law  prohibiting  in  efiEect 
music  other  than  military  music  in  the  streets  in 
the  borough  on  Sunday  was  unreasonable  on  the 
ground,  as  I  understand  it,  that  it  did  not  require 
evidence  of  anuoyance  being  caused.  It  is  obvious 
that  for  aught  contained  in  such  a  bye-law  a  musical 
performance  subject  to  condemnation  imder  it  might 
have  taken  place  on  a  spot  where  no  one  could  be 
annoyed,  or  in  a  manner  to  which  no  one  felt  any 
objection.  But  it  is  not  necessary  that  a  requirement 
of  evidence  of  actual  annoyance  should  be  prescribed 
in  terms.  It  is  enough  if  the  circumstances  render 
annoyance  certain,  or  even  probable.  For  example, 
it  has  been  held  that  a  bye-law  forbidding  the  keeping 
of  pigs  within  100  feet  from  a  dwelling-house  in  a 
popidous  place  is  reasonable :  Wanaiead  Local  Board 
V.  Wooeter,  The  case  of  SlaUery  v.  Nayhr,  where  it 
was  held  reasonable  to  prohibit  burials  within  100 
yards  of  public  buildings,  dwelling-houses,  or  public 
roads,  is  another  illustration  of  the  same  principle. 

These  were  instances  of  matters  by  which  anyone 
afiEected  would  presumably  be  annoyed.  But  a 
musical  performance  in  a  street  is  not  a  thing  in  its 
nature  certain  to  annoy  anyone.  It  is  only  an 
annoyance  if  someone  who  hears  it  thinks  it  one  to 
him. 

In  the  bye-law  before  us  it  is  accordingly  provided 
that  an  offence  is  committed  only  if  the  peorformauoe 
tnkes  place  within  fifty  yards  of  a  dwelling-house, 
and  hM  been  objected  to  by  an  inmate  of  such  house. 
I  will  deal  with  the  provisions  as  to  the  constable 
presentiy.  To  my  mind  this  insistence  on  the  place 
of  the  performance,  and  on  objection  being  taken  by  an 
iuhabitant  affected  may  be  considered  to  supply  the 
element  which,  in  the  oases  I  have  referred  to,  ap- 
peared to  the  court  to  have  been  wanting.  People 
who  live  in  public  streets  must  submit  to  the  primary 
purposes  for  which  streets  exist.  They  must  put  up 
with  frequent  annoyances  of  traffic,  and  occasional 
annoyances  from  the  opening  of  roads  for  repair  for 
the  supply  of  gas,  water,  or  electricity,  or  from 
building  operations  in  their  vicinity.  But  street 
music  is  not  a  primary  purpose  of  a  street.  It  may 
be  harmless  if  no  one  who  uves  there  objects  to  it ;  it 
may  even  be  acceptable  to  the  locality;  but  if  an 
inhabitant  affected  entertains  and  signifies  an  objec- 
tion, I  do  not  think  that  this  court  should  consider 
that  a  county  council,  in  giving  him  a  veto  upon  it, 
pursues  an  unreasonable  course. 

The  bye-law  provides  in  the  alternative  that 
police-constable  may  require  the  performancer  to 
desist.  Whether  this  be  an  unreasonable  provision  or 
Dot  appears  to  me  to  depend  on  the  view  taken  as  to 
the  probable  action  of  a  police- constable  in  such  a 
matter.  If  it  is  thought  he  will  act  harshly  and 
i^ithout  fair  grounds  of  public  order  or  comfort,  it 
would  be  unreasonable  to  invest  him  with  such 
discretion.  But  if  it  be  believed  that  he  will  act 
either  in  assistance  of  an  inhabitant  entitied  to  object, 
but  who  does  not  desire  to  be  involved  in  a  not 


improbable  altercation,  or  because  he  sees  that  pnblio 
order  is   concerned,   it  is  not  unreasonable  that  he 
should  be  entrusted  to  exercise  a  discretion  cm  the 
requirements  of  the  case.     Which  of  these  two  viewi 
is  to  be  taken  seems  to  me  precisely  a  matter  on 
which  the  judgment  of   the  county   councillors   i> 
entitied  to  be  respected,  especially  as  probably  most 
of  them  are  magistrates.    I  for  one  cannot  pretend  to 
know  whether  a  Kent  policeman  may  be  trusted  to  do 
his  duty  fairly  and   properly,    as  well  as   I  have 
no  doubt  they  do.    The  case  of    AUy  v.   Farrdl, 
which  was  cited  to  us  as  an  authority  agaiost  the 
reasonableness    of    conferring   on    poUcemen     soch 
powers  as  are  given  in  the  present  case,  appearsi 
to  turn  on  the  powers  of  the  borough,  under  tiie  Act 
in    question,    to    delegate    their    authority    to    all 
constables  instead  of  to  persons  especially  appointed 
to  execute  the  provisions  of  the  Act.    Further,  it  k 
not  to  be  forgotten  that  an  important  safeguard  is 
provided  by  the  Legislature  against  tUe  exoeptioiial 
caprice  of  an  inhabitant  or  abuse  of  discretion  by  a 
policeman,  because  the  16th  section  of  the  Summary 
Jurisdiction  Act,  1879,    enables   the   magistrate   to 
dismiss  an  information  if  he  thinks  that  the  charge, 
though   proved,  was,  in    the  particular  case,  ol  a 
trifling  nature. 

I  agree  with  the  Lord  Chief  Justice  of  Kngland 
that  this  conviction  should  be  affirmed,  bat  without 
costs. 

Mathew,  J. — ^The  bye-law  in  question  has  been 
made  under  the  Local  Government  Act  of  1888,  with 
which  were  incorporated  certain  provisions  of  the 
Public  Health  Act,  1875,  and  the  Municipal  Corpc^ 
ations  Act,  1882. 

By  one  of  the  incorporated  sections — namely, 
section  23  of  the  Act  of  1882,  the  county  oooncil  were 
enabled  to  make  such  bye-laws  as  to  them  seemed 
meet  for  the  good  rule  and  government  of  the  dis- 
trict under  their  jurisdiction,  and  for  the  prevention 
and  suppression  of  nuisances  not  already  punishable 
in  a  summary  manner. 

By  the  same  section,  in  accordance  with  the  nsaal 
practice  where  statutory  powers  to  make  bye-laws 
are  conferred,  certain  formalities  were  directed  to  be 
observed  before  the  local  enactments  came  into 
operation.  These  formalities,  it  was  admitted,  had 
been  complied  with,  and  the  first  que8ti'>n  whi^ 
presented  itself  was  whether  the  bye-law  in  qeeitioB 
had  been  thereby  legalized. 

By  19  Hen.  7,  c.  7,  which  redted  a  previous  Aet 
which  had  been  allowed  to  expire,  it  was  providBd 
that  no  masters,  wardens,  and  fellowships  of  crafts  or 
mysteries,  nor  any  rulers  of  guilds  or  fratemitiBB, 
should  take  upon  them  to  make  or  to  exeoate  aii^ 
acts  or  ordinances  by  them  theretofore  made  in  dit» 
heritance  or  diminution  of  the  prerogative  of  the 
Crown  or  of  others,  nor  against  the  oommon  profit  of 
the  people ;  but  that  the  same  acts  or  orciinaneei 
should  be  examined  and  approved  hy  the  ChaaoeUor, 
Treasurer  of  England,  or  Chief  Justices  of  botii 
benches,  or  three  of  them,  or  before  both  the  jnatiesi 
of  assize  in  their  circuit  or  progress  in  that  ■has 
where  such  acts  or  ordinanoes  were  made,  on  pain  of 
forfeiting  £40  for  every  time  that  they  should  do  to 
the  contrary. 

It  was  decided  in  very  early  times  that  the  appraval 
of  the  bye-law  by  the  authorities  mentioned  in  the 
statute  did  not  give  it  validity  if  not  otherwise  legal : 
Ipswich  Tailors*  ccwe,  11  Co.  53;  StaiymerM*  Ox  v. 
Salisbury,  Comb.  221,  at  p.  222;  2  Kyd  on  Corpora- 
tions, 109.  The  validity  of  the  bye-laws  nract  be 
determined  by  the  judges  when  they  are  brought 
properly  before  them.  This  duty  has  been  oast  oa 
the  superior  ooorta  where  ai^y  reitriotioii  it  soi^glitto 
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be  imposed  on  personal  liberty,  and  is  traceable  to 
the  olanse  in  the  Ghreat  Charter,  '*  Nullus  liber  homo 
diaseiaiatur  de  .  .  .  libertatibua  auis  .  .  .  nisi 
.  •  .  per  legem  terroe.**  This  rule  has  been  followed 
and  acted  upon  down  to  the  present  time.  The 
power  to  make  bye-laws  is  oomerred  upon  a  vast 
number  of  corporate  bodie«  and  associations  created 
by  charter  or  by  statute,  as — e.^.,  municipal  bodies, 
companies  for  trading  or  other  purposes,  literary  and 
scientific  associations,  and  such  institutions  as  the 
University  of  London  and  the  College  of  Surgeons : 
see,  for  further  instances,  Lumley  on  Bye- laws,  p. 
164. 

From  the  many  decisions  upon  the  subject  it  would 
seem  dear  that  a  bye-law  to  be  valid  must,  amona 
other  conditions,  have  two  properties;  it  must  be 
certain — ^that  is,  it  must  contain  aaequate  information 
as  to  the  duties  of  those  who  are  to  obey — and  it  must 
be  reasonable :  see  City  of  London  case,  8  Co.  1215, 
Com.  Dig.  Bye-law,  B.  1 ;  Framework  KniUer^s  Col 
V.  Qreen,  1  Ld.  Baym.  113 ;  Eagleton  y.  East  India 
Co.,  3  Bos.  &  P.  55.  The  bye-law  in  question  was,  so 
far  as  is  material  to  my  judgment,  in  the  following 
form :  Na  4.  *'  No  person  shall  sound  or  play  upon 
any  musical  or  noisy  instrument,  or  sing  in  any  public 
place  or  highway,  within  fifty  yards  of  any  dwelling- 
house  after  beinff  required  by  any  constable  to  desist/* 
It  was  contended  on  behalf  of  the  appellant  that  the 
bye-law  was  not  reasonable  and  was  not  certain.  It 
forbade,  without  qualification  of  any  kind,  conduct 
which  might  be  perfectly  innocent  and  imobjection- 
able.  It  did  not  provide,  as  has  been  done  in  similar 
enactments  and  in  this  county  council's  bye-law  No. 
8,  that  the  act  prohibited  should  be  an  annoyance  to 
anyone.  It  contained  no  exception,  and  would,  ac- 
ooraing  to  its  terms,  condenm  aU  music  and  singing 
within  fifty  yards  of  a  dwelling-house  as  in  the 
nature  of  a  nuisance.  The  n^t  to  prohibit  was  con- 
ferred on  any  policeman.  Why  should  liberty  of 
oonduot,  it  was  asked,  be  so  interfered  with?  A 
policeman  has  no  such  authority  in  the  metropolis. 
Why  should  a  policeman  in  the  country  be  entrusted 
with  powers  so  easily  abused  P 

For  the  respondents  it  was  argued  that  the  bye- 
law  was  well  enough.  It  had  been  framed  by  a 
xepreeentative  body,  created  under  recent  legislation, 
irhoee  regulations  should  be  indulgently  treated.  It 
must  be  taken,  it  was  said,  that  Parliament  intended 
that  local  autiiorities  should  be  upheld,  and  to  this 
end  that  new  canons  of  constniction  should  be 
adopted  by  the  courts  to  preserve  their  bye-laws 
from  being  declared  invalid.  It  was  no  longer 
enough  to  point  out  that  a  bye-law  according  to  its 
terms  was  unreasonable;  it  should  be  uphdd  if 
it  might  be  reasonably  enforced,  and  it  was  no 
longer  an  objection  that  it  might  be  unreasonably 
enforced.  It  was  ur^ed  that  there  were  adequate 
aafegnards  for  the  pnbhc  which,  though  not  ezprmed, 
ought  to  be  implied.  It  was  true  that  any  police- 
man might  prohibit  acts  of  which  no  reasonable 
man  ought  to  complain ;  but  it  was  said  that  confidence 
might  be  reposed  in  tiie  discretion  of  a  policeman, 
ana  that  he  would  not  be  likely  to  interfere 
nnreasonably.  This  seems  to  me  too  generous  a 
-view  of  the  qualifications  of  the  ordinary  constable. 
There  was,  it  was  said,  a  further  safeguard — ^namely, 
that  the  county  council  would  not  sanction  inter- 
ference by  the  police  unless  there  was  some  good 
cause.  But  a  bye-law  once  made  could  not  be,  and 
onght  not  to  be,  controlled  in  its  operation  by  the 
members  of  the  councQ.  Further,  the  policeman  who 
interfered  without  good  cause  would,  it  was  argued, 
be  reprimanded  by  his  superiors,  or  a  magistrate 
would  probably  refuse  to  issue  a  summons.  These 
•oggestions  imply  that  there  would  be  oases  in  which 


a  constable  ought  not  to  have  the  power  to  prohibit 
or  to  prosecute.  It  seems  to  me  that  the  public 
ought  to  be  informed  in  clear  language  what  these 
cases  are.  It  would  not  be  satisfactory  to  a  person, 
who  was  innocent  of  any  real  offence  and  was 
summoned  as  a  criminal,  to  have  an  apology  offered 
to  him  on  the  ground  that  the  policeman  had  been 
wanting  in  discretion.  Again,  it  was  said  that  the 
magistrate  would  have  the  power  to  refuse  to  con- 
vict, in  a  trifling  case,  under  section  16  of  the 
Summary  Jurisdiction  Act,  but  the  bye-law  affords 
no  security  that  this  power  would  be  exercised.  A 
magistrate  might  reasonably  consider  that  he  was 
bound  to  convict ;  for  a  bye-law  once  duly  published 
becomes  part  of  the  law  of  the  land  in  the  locality  m 
which  it  applies.  It  should  be  remembered  that  this 
bye-law  has  been  made  for  the  purpose  of  securing 
the  good  rule  and  government  of  the  district.  It 
would  appear  not  to  be  well  calculated  in  its  prdsent 
form  to  secure  any  such  result.  The  interference  of 
a  policeman,  which  the  bye-law  permits,  would  not 
be  unlikely,  it  seems  to  me,  to  produce  angry  alter- 
cation, and  to  lead  to  a  breach  of  the  peace.  I  do 
not  propose  to  refer  at  length  to  the  cases  cited  in 
the  argument  where  bye-laws  made  under  local 
authority  have  in  recent  times  been  condemned 
as  unreasonable.  In  none  of  those  cases  is 
there  any  indication  of  the  principle  which  I 
understand  to  be  now  contended  for — namely,  that 
such  ordinances  should  receive  a  special  kind  of  in- 
terpretation. The  powers  conferred  on  county 
councils  have  been  spoken  of  in  the  discussion 
as  something  previously  unknown  to  the  law. 
But  from  the  earliest  tunes  when  charters  were 
granted  to  towns  municipal  affairs  have  been 
managed  by  elected  representatives  of  the  inhabitants. 
The  bye-laws  made  by  sudi  bodies  have  been 
frequently  declared  to  be  invalid.  Take,  for  instance, 
the  bye-laws  which  have  been  held  to  be  unreasonable 
restraints  of  trade,  and  which  are  referred  to  in  the 
judgment  in  Mitchell  v.  Reynolds,  1  Sm.  L.  C,  10th 
ed.,  p.  391.  No  case  has  tieen  cited  in  which  there  is 
any  trace  of  the  principle  now  contended  for,  that 
such  bye-laws  are  to  be  interpreted  with  uiy 
particular  indulgence  because  of  their  popular  origin. 
If  this  view  be  adopted,  it  seems  to  me  the  judges 
will  be  x>laced  in  an  anomalous  position.  Where  they 
diffier  from  bodies  not  popularly  elected  their 
jurisdiction  to  pronounce  upon  the  validity  of  a 
bye-law  would  remain  imimpaired ;  but  where  they 
d^ered  from  bodies  like  a  county  council  their 
position  would  be  altogether  different.  They  would 
be  boimd  to  uphold  what  in  other  cases  they  would 
be  right  in  condemning.  I  concur  in  the  view  that 
deference  should  be  shown  by  the  courts  to  the  bye- 
laws  of  a  local  authority  which  may  appear  to 
interfere  imduly  with  personal  liberty,  but  where 
there  was  reason  to  suppose  that  the  regulations  were 
called  for  bv  the  requirements  of  the  ]^articular  place. 
There  may  be  peculiar  circumstances  m  the  conditiou 
of  a  borough  or  part  of  a  county  which  make 
stringent  re^dationis  as  to  personal  conduct  necessary. 
In  that  sense,  I  agree,  a  bye-law  ought  to  receive  an 
indulgent  interpretation.  But  this  bye-law  is  not 
confined  to  a  particular  locality ;  it  applies  to  the 
whole  of  rural  Kent. 

It  seems  to  me  that  what  we  are  asked  to  do  in 
this  case  is  not  to  interpret  the  bye-law  but  to  frame 
a  new  enactment  with  the  necessary  safeguards  for 
freedom  of  conduct.  It  is  practically  proposed  that 
we  should  add  a  proviso  to  the  bye-law  as  it  stands 
to  the  effect  that  it  ought  not  to  be  unnecessarily  or 
unreasonably  enforced.  This  I  consider  we  have  no 
power  to  do.  The  only  authority  relied  upon  for  the 
novel  principle  contended  for  by  the  respondent  was 
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the  judgment  of  the  Privy  Council  in  Slattery  v. 
Naylor,  In  that  case  a  bye-law  had  been  made 
by  a  local  authority  in  the  colony  of  New 
South  Wales  for  regulating  interments  in  cemeteries. 
Under  its  provisions  interments  in  a  particular 
case  had  been  prohibited.  The  court  held  the 
bye-law  was  valid.  It  is  difficult  to  spe  how  any 
doubt  could  have  existed  on  the  subject.  This 
decision  was  sufficient  to  dispose  of  the  case ;  but  it 
would  seem  that  an  argument  had  been  addressed 
to  the  court  that  the  compliance  with  the  statutory 
requisites  provided  by  the  colonial  law  had  been 
sufficient  to  render  the  bye-law  valid,  and  I  gather 
that  this  view  was  favourably  entertained  by  their 
lordships.  The  argument  was  that  the  bye-law  was 
legalized  by  force  of  section  158  of  the  colonial  Act 
under  which  it  had  been  made,  and  which  provided 
that  all  bye-laws  consistent  with  the  provisions  of 
the  Act,  and  not  repugnant  to  any  other  Act  or  law 
in  force  in  the  colony,  should  have  the  force  of  law 
when  confirmed  by  the  governor  and  published  in  the 
Government  Gazette. 

It  seems  to  me  dear  that  the  case  is  only  an 
authority  on  a  question  of  colonial  law,  and  I  do  not 
find  in  the  judgment  any  indication  of  an  intention 
to  pronounce  an  opinion  on  the  decisions  of  our 
courts  which  declare  what  has  been  understood  to 
be  the  law  of  Bngland  on  this  subject.  I  have  been 
imable  to  find  any  authority  in  our  books  for  the 
suggestion  that  the  validity  of  a  bye-law  can  be 
established  in  any  other  way  than  by  a  judgment  of 
a  court  of  law  as  to  its  meaning  according  to  ordinary 
rules  of  construction. 

In  my  judgment  this  bye-law  should  be  amended. 
It  came  into  operation  on  the  19th  of  May,  1897,  and 
the  offence  with  which  it  deals  is  therefore  of  very 
recent  creation.  As  it  stands,  any  constable  may 
prohibit  any  singing  on  any  highway  within  fif^ 
yards  of  a  dwelling-house  in  any  part  of  the  county 
of  Kent,  except  such  parts  as  are  within  any  municipal 
borough.  It  has  been  suggested  that  the  real  intent 
of  the  council  was  to  prevent  noisy  demonstrations 
which  would  be  offensive  to  residents  within  their 
jurisdiction.  If  this  were  so,  it  becomes  difficult  to 
understand  why  this  intention  was  not  stated  in  plain 
terms,  and  why  the  language  should  be  so  wide  of  the 
mark.  It  seems  to  me  of  special  importance,  where 
the  aid  of  constables  is  invoked  to  maintain  order, 
that  the  duties  of  the  police  on  the  one  hand,  and  the 
obligations  of  the  public  on  the  other,  should  be 
stated  with  reasonable  clearness.  Laxity  in  the 
preparation  of  local  enactments  is  not  to  be  en- 
couraged. 

I  regret  to  be  unable  to  concur  in  the  view  of  the 
majority  of  my  colleagues.  Their  judgment  appears 
to  me  to  conflict  with  the  recent  decisions  referred  to 
in  the  course  of  the  discussion,  and  with  the  views 
expressed  by  Hawkins,  J.,  the  late  Mr.  Justice  Cave« 
the  present  Master  of  the  Bolls,  and  the  late  Lord 
Justice  Kay.  In  the  case  of  Ally  v.  Farrell  a  bye- 
law  which  gave  a  policeman  an  unqualified  right  to 
require  a  vendor  of  coals  in  small  quantities  to  weigh 
the  coal  in  the  policeman's  presence  was  held  to  be 
unreasonable  and  invalid  because  the  power  might 
be  exercised  oppressively.  This  principle  seems  to 
me  applicable  to  the  present  case.  The  decision  of 
Alty  V.  Farrell  has  the  high  authority  of  the  Lord 
Chief  Justice  and  Wright,  J. 

The  judgments  of  the  majority  of  the  judges  by 
whom  this  case  is  decided  vml  no  doubt  be  entitled 
to  great  respect  from  those  who  may  have  similiar 
cases  to  deal  with ;  but  the  decision  will  not  be  bind- 
ing on  any  other  Divisional  Court,  and  in  the  present 
state  of  the  law  there  seems  to  be  no  mode  of  finally 
settling  the  differences  of  judicial  opinion  that  may 


arise  in  cases  like  the  present.  A  change  of  pro- 
cedure would  seem  to  be  necessary  which  would 
permit  an  appeal  in  the  ordinary  way. 

I  am  of  opinion  that  this  conviction  should  be 
quashed. 

Chittt,  L.J.,  and  Wmght,  Dakuno,  and  Chait- 
NBLL,  JJ.,  concurred  in  the  judgment  of  Lord 
Russell  of  Killowen,  C.J. 

Judgment  for  the  respondent. 

Solicitors  for  the  appellant,  SchuUz  &  8onSy  for  A. 
J.  Ellis,  Maidstone. 

Solicitors  for  the  respondent,  Kingsford,  Dorman,  * 
Co.,  for  Hoar,  Howlett,  &  Taiham,  Maidstone. 


April  30. 


Q.  B.  D.  ] 

(Lord  Eussell   of   Killowen,    C.J.,  | 

and  Day,  Wills,  Grantham,  Wright,  j 

Kennedy,  and  Cbannell,  JJ.)  / 

RopEB  t^.  Knott,  (a.) 

Criminal  law  —  Wilfully  or    malicioutly  commiUing 

damage   to   property — Diluting  milk  —  Frauduied 

motive  -—  Absence  of  malice  —  Malicious  Injuria  to 

Property  Act,  1861  (24  <fc  25  Vict,  c,  97),  «.  52. 

K,,  the  servant  of  a  milk  salesman,  was  emphyed  6y 

the  latter  to  carry  milk  round  and  deliver  it  to  custoToeru 

He  fraudulently  added  water  to  it  with  the  inient  of 

adding  to  the  bulk  and  putting  money  into  his  om 

pocket  by  selling  and  not  accounting  for  the  surplus ;  ht, 

however,  had  no  malice  towards,  or  intention  to  injatt, 

the  owner  of  the  milk. 

Held,  that  he  had  wilfully  committed  damage  tojf^- 
perty  within  the  meaning  of  section  52  of  the  Maficiowi 
Injuries  to  PropeHy  Act,  1861  (24  A  25  VicL  c.  97). 

It  is  not  necessary  in  committing  the  damage  witAtt 
the  meaning  of  that  section  that  there  should  be  malits 
towards  or  intention  to  damage  the  oumer  of  the  propertg. 
It  is  sufficient  if  the  act  be  done  wilfiUly,  and  tnth  tki 
knowledge  that  it  will  cause  damage. 

Hall  V.  Bichardson,  54  J.  P.  345,  overruled. 

Case  stated  by  £.  T.  D^Eyncourt,  Esq.,  one  of  the 
magistrates  of  the  police-courts  of  the  metn^Mlis, 
sitting  at  the  North  London  Police  Court. 

(1)  Upon  the  hearing  at  the  said  North  LoDdon 
Police  Court,  on  the  11th  and  19th  of  January,  1898. 
of  a  charge  made  by  Bobert  Boper  (hereinafter  oalkd 
the  appelant)  against  Charles  Knott  (hereinafter 
called  the  respondent)  that  the  said  respondent  ^ 
wilfully  commit  damage,  injury,  or  spoil  to  four 
gallons  of  milk,  the  property  of  the  said  appeUaat. 
contrary  to  the  provisions  of  section  52  of  tfas 
Malicious  Injuries  to  Property  Act  (24  &  25  YicL  a 
97),  the  following  facts  were  proved : 

(2)  The  appellant  is  a  milk  salesman  carrying  oa 
business  at  29,  Howard-road,  South  Homsey,  and  the 
respondent,  who  was  a  milk  carrier  in  his  employ, 
was  in  the  habit  of  coming  to  the  place  of  bosnefl 
every  morning  to  fetch  milk,  which  he  subsequently 
sold  to  tiie  appellant's  customers. 

(3)  On  the  morning  of  the  11th  of  January,  169S» 
the  respondent  was  seen  at  5.25  by  the  appeUant  sad 
a  police-constable,  who  were  watching  him,  to  coneeai 
a  three-pint  can  full  of  water  in  a  garden  of  a  houe 
near  the  said  premises. 

(4)  The  respondent  was  then  seen  to  fetch  km 
gallons  of  muk  in  a  barrow  from  the  appdliBt'i 
premises  (which  in  the  ordinary  course  would  be  ioM 
and  delivered  by  him  to  the  appellant's  '«-*""-«^ 


(a.)  Beported  by  B.  G.  Stillwbll,  Esq., 
at-Law« 
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and  bring  it  opposite  to  the  said  garden,  and  then 
was  seen  to  poor  the  said  three  pints  of  water  out  of 
^e  can  into  the  said  milk. 

(5)  The  respondent  had  been  seen  on  a  previous 
morning  going  into  the  same  garden,  and  was  being 
watched  on  account  of  complaints  from  customers  of 
the  appellant. 

(6)  The  respondent  was  immediately  taken  into 
custody,  the  appellant  saying  to  him,  "You  ^llain, 
what  do  you  mean  P  "  and  the  respondent  thereupon 
said,  **  I  am  very  sorry.  I  hope  you  will  forgive 
me." 

(7)  The  respondent  stated  that  he  had  on  previous 
occasions  been  obliged  to  make  good  to  his  master  in 
money  the  value  of  milk  that  he  had  lost,  but  there 
was  no  evidence  of  this,  and  it  was  contradicted  by 
the  appellant. 

(8)  The  appellant  in  giviog  evidence  said  that  he 
was  in  the  habit  of  allowing  each  of  the  milk  carriers 
in  his  employ  (including  the  respondent)  two  quarts 
of  milk  a  day  to  cover  any  loss  that  might  arise  from 
accidental  spilling  of  the  milk  they  took  out  or  from 
the  same  being  stolen  from  the  customer's  door,  and 
also  stated  that  he  would  have  allowed  a  greater 
quantity  had  the  milk  carrier  complained  that  he  had 
lost  more  than  the  two  quarts. 

(9)  The  respondent  had  not  served  any  customers 
on  the  morning  of  the  1 1th  of  January  before  he  was 
taken  into  custody. 

(10)  The  whole  of  the  said  milk,  after  it  had  been 
80  watered,  was  in  fact  'damaged  and  spoiled,  and 
was  thrown  away,  and  the  loss  therein  caused 
amounted  in  value  to  the  sum  of  lOs.  8d. 

(11)  On  behalf  of  the  respondent  it  was  contended 
that  in  view  of  the  decision  in  Hall  v.  Bichardsont  54 
J.  P.  345,  the  respondeut  could  not  under  the  above 
circumstances  be  convicted  of  the  said  offence. 

(12)  On  behalf  of  the  appellant  it  was  contended 
that  the  decision  in  Hall  v.  Bichardson  only  applied 
to  a  case  where  the  milk  had  been  spilt  accidentidly. 

The  magistrate  was  of  opinion  that  the  respondent 
acted  in  a  fraudulent  way,  and  that  his  object  in  add- 
ing water  was  to  increase  the  bulk,  and  to  put  the 
money  into  his  own  pocket  by  selling  and  not 
aooonnting  for  the  surplus,  but  that  there  was  no 
malice  towards  or  intention  to  injure  the  appellant, 
the  owner  of  the  milk.  He  was  doubtful  whether 
the  section  was  intended  to  apply  to  such  injury  or 
damage  at  all,  but  even  if  that  was  so,  he  felt  himself 
bound  by  the  decision  in  Hall  v.  BicJiardaon,  and 
accordingly  dismissed  the  charge. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  the  respondent  could 
legaUy  be  convicted  of  the  said  offence. 

Hortiee  Avery ^  for  the  appellant. — The  decision  of 
the  magistrate  was  wrong.  Unless  HaXl  v.  Bichard^ 
son  amounts  to  a  decision  that  milk  cannot  be  the 
Bubject  of  damage  within  the  meaning  of  section  52 
the  respondent  must  be  held  to'  have  wilfully  or 
■maliciously  committed  damage  to  it.  That  case  was 
-wrongly  decided,  and  ought  to  be  overruled.  Section 
62  provides  against  the  case  of  wilful  or  madicious 
damage ;  and  if  the  respondent  intentionally  diluted 
the  milk  with  water  he  committed  an  offence  within 
the  section,  even  if  he  had  no  malice  against  his 
employer.  He  had  an  ulterior  fraudulent  motive, 
and  if  he  wilfully  did  injury  to  the  property,  that  is 
raffioient.  The  charge  against  the  respondent  was 
only  one  of  **  wilfuP'  damage,  and  the  magistrate 
on^ht  to  have  convicted. 

Connsel  also  dted  Beg,  v.  Femhliton,  22  W.  B.  553, 
X«.  B.  2  G.  G.  B.  119 ;  and  Hamilton  v.  Bone,  52  J.  P. 
726. 

The  respondent  did  not  appear. 


Lord  Russell  op  Eillowen,  G.J.— -In  this 
we  have  to  give  judgment  on  a  case  stated  for  our 
opinion  by  a  metropolitan  police  magistrate,  and  to 
say  whether,  on  the  facts  there  set  out,  he  could  or 
could  not  have  convicted  the  person  charged  before 
him  of  the  offence  with  which  he  was  charged.  It  is 
quite  natural,  I  think,  that  the  learned  magistrate, 
having  regard  to  the  decision  of  Lord  Goleridge,  G.  J., 
and  Mathew,  J.,  in  Hall  v.  Richardson,  54  J.  P.  345, 
should  have  refused  to  convict  the  appellant.  The 
charge  against  the  respondent  is  based  on  the 
Malicious  Damage  Acts,  1861  (24  &  25  Vict.  c.  97), 
s.  52,  and  the  facts  are  shortly  as  follows :  The  com- 
plainant was  a  milk-salesman  and  the  respondent 
was  a  milk-distributor,  in  the  complainant's  employ. 
On  the  particular  morning  in  question  the  respondeut 
was  detected  in  the  act  of  adding  a  considerable  quantity 
of  water  to  milk  which  was  the  property  of  the  com- 
plainant, and  which  it  was  the  respondent's  duty  to 
deliver  to  the  complainant's  customers.  The  magis- 
trate has  found  that  the  respondent  did  this  in  order 
that  he  might  increase  the  bulk  of  the  milk,  and  so 
sell  more  and  put  the  surplus  money  into  his  own 
pocket.  As  a  fact  the  milk  was  damaged  and  spoiled 
by  the  addition  of  the  water,  and  it  had  to  be  thrown 
away,  but  the  magistrate  finds  that  the  respondent 
was  not  actuated  by  any  malice  against  the  com- 
plainant, and  he  had  no  desire  or  intention  of  injuring 
him.  When  one  comes  to  look  at  the  statute,  one 
finds  a  number  of  provisions  covering  specific  cases  of 
damage  to  various  descriptions  of  property. 

Section  62,  under  which  these  proceedings  were 
taken,  differs,  however,  in  the  introductory  words 
from  all  the  other  sections.  Sections  51  and  52  deal 
with  injuries  not  before  provided  for  in  the  Act ;  but 
while  section  51  follows  the  wording  of  other  sections 
in  using  the  expression  '*  unlawfully  and 
maliciousTy,"  section  52  says  ''  Whosoever  shall 
wilfully  or  maliciously  commit  any  damage,  injury, 
or  spoil  to  or  upon  any  real  or  personal  property 
whatsoever."  It  is  quite  clear,  tlierefore,  that  the 
Legislature  intended  to  show  in  this  section  a  dis- 
tinction between  acts  which  are  unlawful  and 
malicious,  and  acts  which  are  merely  wilful  or 
malicious.  The  first  question,  therefore,  that  we  have 
to  ask  ourselves  is,  was  this  ''damage,  injury,  or 
spoil"  done  to  the  milk?  That  is  very  clearly 
answered  by  the  finding  of  the  magistrate  that  the 
whole  of  the  nulk,  after  it  had  been  so  watered,  was, 
in  fact,  damaged  and  spoiled,  and  was  thrown  away. 
If,  then,  the  milk  was  damaged,  was  it  wilfully  dam- 
aged P  There  can,  I  think,  be  no  doubt  as  t^  that. 
The  respondent  added  this  water  to  the  milk  deliber- 
ately and  intentionally,  and  with  the  fraudulent 
motive  of  increasing  the  bulk  of  the  milk  so  as  to 
gain  an  advantage  for  himself.  It  seems  to  me,  in 
construing  this  section,  that  a  man  must  be  held  to 
do  a  thing  wilfully  when  he  does  it  either  intending 
to  cause  damage  or  knowing  the  act  he  coxnmits  will 
cause  damage  to  the  property  on  which  it  is  com- 
mitted. 

I  feel  no  doubt  that  the  respondent  was  guilty  of 
committing  wilful  damage  to  property  within  the 
meaning  of  this  section.  That  leads  me  to  the  con- 
sideration of  the  case  of  Hall  v.  Bichardson,  The 
first  thing  that  strikes  one  in  regard  to  that  case  is, 
that  it  was  a  very  natural  thing  for  the  magistrate 
there  to  desire  not  to  convict  the  defendant.  There 
there  was  no  intention  to  defraud  the  owner  of  the 
milk,  but  the  water  was  merely  added  in  order  to 
make  up  the  quantity  of  the  milk  that  had  been  lost 
by  an  accident  with  which  the  defendant  had  met, 
and  that  his  master  in  fact  lost  nothing  by  what  he 
had  done.  It  might,  therefore,  have  been  better  to 
have  left  the  case  where  the  magistrate  did,  and  for 
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the  oourt  merely  to  have  declined  to  interfere  with 
his  deoision.  They  thought  it  right  howeyer  to 
deliver  a  judgment  on  the  question,  and  that  being 
so  it  becomee  our  duty  to  consider  that  decision.  I 
may  say  in  passing  that  I  think  it  would  be  clearly 
possible  to  distinguish  the  two  cases  on  the  facts, 
but  it  seems  to  me  right  that  we  should  deal  with  the 
principle  there  laid  down.  I  must  say  that  in  my 
opinion  Mail  v.  Richardson  was  a  case  in  which 
damage  was  done  to  the  milk,  and  done  wilfully. 
Then,  is  that  decision  right  P  I  am  bound  to  say 
that  I  think  it  is  not.  The  first,  and  I  think,  if  I  may 
say  so  with  the  greatest  deference  to  the  very 
learned  judges  who  decided  that  case,  the  cardinal 
error  in  that  decision  is  that  there  is  a  confusion 
between  the  damage  to  the  property  and  the  con- 
sequent loss  or  damage  to  the  owner  of  the  property. 
In  my  judgment  an  offence  has  been  committed 
against  the  statute  if  wilful  damage  has  been  done 
to  any  property,  quite  irrespective  of  the  question 
whether  any  damage  has  been  sustained  by  the 
owner  of  the  property.  The  second  error,  as  it  seems 
to  me,  is  found  in  the  judgment  of  Lord  Coleridge, 
C.J.,  in  which  he  seems  to  think  that  in  order  to 
constitute  an  offence  under  the  section,  there  must  be 
an  intention  to  injure  or  damage  somebody.  That, 
as  I  have  already  pointed  out,  is  not  the  case,  it  is 
sufficient  if  wilfid  damage  is  done  to  the  property. 
No  doubt  if  the  words  of  the  section  were  similar  to 
those  of  the  other  sections,  ''  wilful  (or  unlawful) 
and  malicious,*'  the  case  would  be  very  different.  In 
the  last  place,  the  words  of  Lord  Coleridge,  C.J.,  as 
to  the  power  of  the  magistrate  to  order  reasonable 
compensation  under  the  section  for  any  damage  done 
to  property,  seem  to  show  that  he  thought  the  section 
only  applied  to  such  cases  where  such  compensation 
was  needed.  All  these  reasons,  which  I  think  are 
mistaken,  spring  no  doubt  from  what  I  have  called 
the  cardinal  error  in  their  judgment,  I  think, 
therefore,  the  decision  in  Hall  v.  Richardson  cannot 
be  supported,  and  this  case  must  be  remitted  to  the 
magistrate  with  our  intimation  that  he  ought  to 
convict. 
Day,  J. — I  am  of  the  same  opinion. 

Wills,  J. — I  am  of  the  same  opinion.  I  will  only 
add  that  in  the  case  uf  Oardner  v.  Manshridge^  35 
W.  R.  809,  19  Q.  B.  D.  217,  to  which  Smith,  L.J., 
and  I  were  parties,  we  pointed  out  that  a  person 
commits  an  offence  against  section  52  if  he  mifully 
commits  the  act,  even  though  he  has  no  malice.  In 
ray  opinion  the  act:  meant  by  the  Act  of  Parliament 
is  a  wilful  doing  of  something  which  the  man  doing 
it  knows  must  damage  property.  If  it  could  be 
shown  that  he  did  not  know  any  damage  to  propertv 
would  result,  then  I  think  he  could  not  be  convicted 
imder  this  section. 

Graktham.  J. — I  am  of  the  same  opinion.  I 
think  that  the  Act  of  Parliament  was  intended 
primarily  to  meet  cases  of  a  different  character  to  the 
adulteration  of  milk,  and  I  think  that  appears  when 
we  look  at  the  other  sections  of  the  Act.  But  I 
think  that  by  section  52  it  was  intended  to  sweep  up 
in  one  general  section  a  number  of  smaller  offences 
for  which  no  penalty  has  been  imposed  by  the  rest  of 
the  Act.  This  is,  no  doubt,  the  reason  of  the  change 
of  the  language  of  section  52 — namely,  the  substitu- 
tion of  the  word  **  wilfully  "  for  "  unlawfully  "  and 
'*  or  "  for  "  and,"  and  it  is  impossible  not  to  see  that 
the  change  must  have  been  intentional.  It  is 
necessary  to  ask  three  questions  in  order  to  see 
whether  an  offence  has  been  committed  under  this 
section.  Is  the  subject-matter  "  property  "  ?  Has 
it  been  damaged?  Has  that  damage  been  done 
wilfully  P    The  answer  in  this  case  to  idl  those  three 


questions  is  in  the  affirmative,  and  therefore  the 
respondent  has  oomxnitted  an  offence  within  the 
section,  and  should  be  convicted.  That  beisg 
so,  I  must  dissent  from  the  judgment  in  Hall  v. 
Richardson, 

Wright,  J.— I  agree. 

Kennedy,  J. — I  agree.  It  seems  to  me  impossible 
to  say  that  as  to  material  facts  this  case  can  be 
distinguished  from  HaU  v.  Richardson,  and  therefora 
I  entirely  agree  in  the  view  of  that  decision  expressed 
by  my  lord. 

Channell,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors    for    the    appellant,    C.    V,    Young  k 

Windsor. 
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"  The  Warsaw."  (a.) 
Ship — Pilotage — Damage — Tyne  Pilotage  Order  Cbn- 
ftrmation  Act,  1865  (28  Rrf.  c.  44),  Schedule,  «. 
16-22 — Home  trade  passenger  ship — Employment  of 
pilot  in  Tyne  Pilotage  District — Compuliwry  pilotage 
—Merchant  Shipping  Act,  1894,  s.  604,  stib-sectitm  1. 

The  master  of  a  ship  carrying  passengers  between  any 
place  in  the  British  Islands  and  any  other  place  m 
situate  is,  if  neither  he  nor  the  mate  of  his  ship  hat  a 
pilotage  certificate,  bound  by  compulsion  of  law  to  emphf 
a  licensed  pilot  whilst  navigating  vnthin  the  Tyne  Fikt- 
age  District. 

This  was  an  action  of  damage  in  rem  institated  on 
behalf  of  Joseph  Crosthwaite,  the  owner  of  the  steaift- 
tug  Warrior,  against  the  steamship  Warsaw,  to 
recover  for  the  damages  occasioned  by  a  ooUiskB 
between  the  two  vessels  In  the  River  Tyne  on  the  M 
of  August,  1897,  when  The  Warrior,  when  lying  ss 
anchor  at  the  Fellings  buoys,  was  run  into  sad 
damaged  by  The  Warsaw  as  the  latter  vessel  vh 
proceeding  up  the  river  on  a  voyage  horn  Laithto 
Newcastle  in  charge  of  a  didy  Uoenaed  pilot  sod 
having  on  board  Mty  passengers. 

The  action  was  heard  on  the  4th  of  March,  1897. 
before  Barnes,  J.,  and  two  of  the  Elder  Brethren  of 
the  Trinity  House,  and  after  hearing  evideooe  for  tht 
plaintiffs  and  the  defendants  the  oourt  came  to  the 
conclusion,  on  the  merits,  that  the  pilot  of  The  War' 
saw  was  alone  to  blame  for  the  ooUision ;  the 
question  whether  at  the  time  and  place  oi  the 
collision  the  master  and  owners  of  The  Warmsw  wen 
compelled  by  compulsion  of  law  to  employ  the  pibt 
was  then  argued  by  counsel. 

It  appearod  from  the  evidence  that  neither  tts 
master  nor  the  mate  of  The  Warsaw  had  a  pflatsp 
certificate  applying  to  the  Tyne  Pilotage  Distaot 

Aspinall,  Q.O.,  and  BuUer  Aspinall,  for  the  plaiiili& 

Boyd,  Q.C.,  and  Laing,  for  the  defendants,  tk 
owners  of  The  Warsaw. 

The  arguments  are  fully  stated  in  the  jndgmeai 

Our.  adv»  r«Jl 

Babnes,  J.— I  have  already  decided  that  Oi 
collision  was  solely  occasioned  by  the  fanlt  of  tti 
pilot  of  The  Warsaw,  and  the  question  now  antf 
whether  or  not  the  employment  of  the  pilot  vn 
compulsory  by  law. 

This  question  depends  upon  statute  law.    Sseta 

(a.)  Reported  by  C.  F.  Jemicbtt»  Esq.,  Baniita^- 
at-Lsw. 


J 
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604  of  the  Merchant  Shipping  Act,  1894,  snb-seotion 
1,  is  as  follows :  '*  The  oiaster  of  every  ship  oarryinff 
passengers  between  any  place  in  the  British  Islands  and 
any  otiber  place  so  situate  shall,  while  navigating 
within  the  limits  of  any  district  for  which  pilots  are 
Hoensed  nnder  this  or  any  other  Act,  employ  a 
qualified  pilot,  unless  he  or  the  mate  of  his  ship  holds 
a  pilotage  certificate  or  a  certificate  grantea  nnder 
this  section  applying  to  the  district,  and,  if  he  fails  to 
do  so,  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  £100."  Subject  to  a  contention  raised  by 
counsel  for  the  plaintiff,  this  sub-section  is  applicable 
to  the  case  and  determiues  the  question  in  favour  of 
the  defendants,  because  the  vessel  was  carrying 
passengers  between  places  in  the  British  Isles,  and 
neither  the  master  nor  the  mate  had  a  pilotage 
certificate. 

Gounsel  for  the  plaintiff,  however,  contended  that, 
notwithstanding  this  section,  the  vessel  was  exempted 
from  compulsory  pilotage  by  virtue  of  the  16th  sectiou 
of  the  Tyne  Pilotage  Provisional  Order,  confirmed  by 
the  Tyne  Pilotage  Order  Confirmation  Act,  1865.  That 
secticm  is  in  the  following  terms :  *'  Nothing  in  this 
order  shall  extend  to  oblige  the  owner  or  master  of 
any  vessel  to  employ  or  make  use  of  any  pilot  in 
piloting  or  conducting  such  vessel  into  or  out  of  the 
said  district  or  withm  any  part  thereof,  if  he  is  not 
desirous  so  to  do,  or  to  pay  any  pilotage  dues  when 
not  employing  or  making  use  of  a  pUot."  The  22nd 
section  of  the  same  order  provides  that  **  nothing  in 
this  order  shall  exempt  the  commissioners  or  the 
pilotage  district  aforesaid  from  the  provisions  of  any 
general  Act  of  Parliament  now  in  force  or  hereafter 
to  be  passed,  relating  to  pilotage  or  pQotage  dues  or 
to  merchant  shipping.  ..."  I  am  of  opinion 
that  in  the  absence  of  any  previous  decision  binding 
the  court  to  decide  otherwise,  section  604  of  the 
Act  of  1894  expressly  imposed  upon  the  master  of 
The  Warsaw  the  duty  to  employ  a  qualified  pilot,  and 
that  the  order  and  Act  of  1865  do  not  free  him  from 
this  duty. 

It  was,  however,  urged  for  the  plaintiff  that  the 
present  case  is  governed  by  the  decision  in  The  Johann 
Sverdrup,  35  W.  B.  300,  12  P.  D.  43.  In  that  case 
a  collision  occurred  in  the  Tyne  between  a  British 
vessel  and  the  Norwegian  steamship  JoJuinn  Sverdrup 
owing  to  the  negligence  of  the  pilot  in  charge  of  the 
latter.  The  owners  of  the  foreign  vessel  were  held 
liable  on  the  ground  that  the  employment  of  the  pilot 
was  not  compulsory.  She  was  not  carrying  passengers. 
Although  it  is  stated  in  the  judgments  of  the  learned 
judg^  who  decided  that  case,  both  in  the  Divisiooal 
Court  and  in  the  Court  of  Appeal,  that  the  effect  of 
section  16  of  the  order  above  referred  to  is  to  abolish 
compulsory  pilotage  in  the  Tyne,  they  were  not  deal- 
ing with  the  case  of  a  vessel  carrying  passengers 
between  ports  in  the  British  Islands.  The  question 
was  as  to  the  effect  of  the  Act  of  1865  upon  a  previous 
Act  regulating  pilotage  in  the  Tyne.  That  was  au 
Act  passed  in  1801  (41  Geo.  3,  c.  Ixxxvi.),  whidi  com- 
pelled foreign  vessels  coming  into  or  leaving  the  Tyne 
to  employ  pilots  licensed  by  the  Trinity  House  of 
Newoastlegupon-Tyne.  The  Act  of  1865  transferred 
the  old  iurisdiction  of  that  Trinity  House  in  the 
Tyne  Pilotage  District  to  the  Tyne  Pilotage  Com- 
missioners, by  whom  the  pilot  of  The  Johann  Sverdrup 
was  licensed.  It  was  held  that  the  Act  of  1865 
superseded  the  pilotage  provisions  of  the  Act  of  1801, 
and  that  no  obligation  to  employ  a  pilot  was  im- 
posed by  the  16th  section  of  the  Tyne  Pilotage 
order  upon  any  vessel,  whether  British  or  foreign. 
It  will  be  seen  that  no  question  was  raised  or  con- 
sidered as  to  the  effect  of  section  354  of  the  Mer- 
chant Shipping  Act,  1854,  for  which  section  604 
of  the  Act  of  1894  is  now  substituted.    The  order , 


of  1865  was  made  under  the  powers  conferred  by 
section  39  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  and  confirmed  by  the  Act  of  1865, 
and  although  it  superseded  the  local  Act  of 
1801,  and  substituted  new  regulations  for 
those  contained  in  that  Act,  there  is  nothing  in  it 
inconsistent  with  section  354  of  the  Act  of  1854,  or 
section  604  of  the  Act  of  1894.  Section  16  of  the 
Tyne  Pilotage  order  does  not  even  expressly  exempt 
vessels  from  employing  pilots.  It  merely  provides 
that  nothing  in  the  order  shall  extend  to  oblige  the 
owner  or  master  of  any  vessel  to  employ  a  pilot  or  pay 
pilotage  dues,  and  it  is  followed  by  section  22,  which 
I  have  referred  to  above.  The  case  of  The  Temora, 
Lush.  17,  8  W.  B.  Adm.  Dig.  21,  was  cited  by  counBel 
for  the  defendants.  That  case  decided  that  section  354 
of  the  Merchant  Shipping  Act,  1854,  was  not  restricted 
by  the  provisions  of  section  353  of  that  Act,  which 
provided  as  follows ;  "  That  all  existing  exemptions 
from  compulsory  pilotage  should  continue  in  force." 
These  sections  are  now  replaced  by  sections  603  and 
604  of  the  Act  of  1894,  and  by  sectiou  746  of  the 
last-mentioned  Act,  any  local  Act  which  repeals  or 
affects  any  provisions  of  the  Acts  repealed  by  the  Act 
of  1894  is  to  have  the  same  effect  on  the  corresponding 
provisions  of  that  Act  as  it  had  on  the  said  provisions 
repealed  by  that  Act.  The  case  of  The  Temora 
was  not  decided  on  the  exact  point  now  in 
dispute,  and  although  it  is  favourable  to  the  de- 
fendants, it  is  not  necessary  to  rely  on  it,  because 
I  am  of  opinion,  for  the  reasons  given  above,  that 
section  604  expressly  makes  pilotage  compulsory  upon 
vessels  circumstanced  as  The  Warsaw  was,  and  that 
the  Act  of  1865  does  not  prevent  the  application  of 
that  section.  Therefore,  although  the  plaintiff  has 
unfortunately  suffered  loss  through  the  collision  in 
question,  as  the  collision  was  solely  occasioned  by  the 
fault  of  the  pilot  of  TJie  Warsaw,  and  there  was  no 
fault  on  the  part  of  the  defendants  or  their  servants, 
the  defendants  are  not  responsible  for  the  loss,  and 
my  judgment  must  be  in  their  favour,  with  costs. 

Solicitors  for  the  plaintiff,  Adamson  &  Adamson. 
Solicitors  for  the  defendants,  Lietch,  Dodd,  Bramwelly 
&  Bell. 


March  1. 


Prob.  Div.  &  Adm.  Div.  \ 
Admiralty.  j 

"The  Hollinsidb."  (a.) 

Ship —  Ch  arter-party—  Construction--  Balance  of  freight 
—  Construction  of  charter-party  —  **  Consignee  to 
effect  the  discharge  cf  t?ie  cargo,  steamer  paying  one 
franc  per  ton.*' 

'  Case  of  construction  of  a  charter-party  where  the 
words  **  consignee  to  effect  the  discharge  of  the  cargo, 
steamer  paying  one  franc  per  ton,"  were  construed  by  the 
court  as  providing  that  the  owners  of  the  steamer — the 
consignees  having  elected,  according  to  an  option  given 
them  by  a  previous  clause  of  the  charter-party,  to  pay 
freight,  not  on  the  weight  of  cargo  delivered,  hut  on 
the  bill  of  lading  quantity  less  2  per  cent— were  to 
pay  in  respect  oj  the  cost  of  discharging,  one  franc  per 
ton  of  the  same  conventional  quantity — that  is,  one  franc 
per  ton  of  the  bill  of  lading  quantity  less  2  per  cent. 

This  was  an  appeal  from  the  Admiralty  side  of  the 
County  Court  of  Northumberland,  holden  at  New- 
castle-on-Tyne. 

By  the  decree  appealed  from  the  judge  of  the  court 
below    (His  Honour   Judge  Qreenwell)   had  given 

(a.)  Beported  by  C.  F.  Jbmmbtt,  Esq.,  Barrister- 
at-Law, 
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jadgment  in  favour  of  the  plaintiff  in  an  action 
institated  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1869,  on  behalf  of  the  Charltou 
Steam  Shipping  Co.,  the  owners  of  the  steamship 
HoUinside,  against  Messrs.  Worms  &  Co.,  to  recoyer  a 
balance  of  freight  amounting  to  ISs.  lOd.  for  the 
carriage  of  a  cargo  of  gas  coal  laden  on  bourd  tb^ 
Hollinside, 

It  appeared  from  the  process  transmitted  to  the 
reg^try  of  this  court  for  the  purposes  of  the  appeal 
that  the  particulars  of  the  plaintiff's  claim  deUverod 
in  the  action  were  the  followiug:  *' 19th  of  October, 
1897. — To  amount  wrongly  deducted  in  account  of  this 
date  being  excess  charge  for  cost  of  discharging. 
183.  lOd.,"  and  tbat  the  defendants  had  at  the  hearing 
in  the  court  below  set  up  a  counter-claim  alleging 
that  they  were  entitled  to  deduct  from  the  balance  of 
freight  claimed  by  the  plaintiff  the  sum  of  18s.  lOd., 
being  the  balance  of  a  sum  of  £46  19s  8d.,  the  cost  of 
discharging  the  said  cargo;  the  said  18s.  lOd.  so 
claimed  to  be  deducted  being  arrived  at  as  follows  : 
Discharging  expenses  on  1,184  tons  (the  amount 
stated  as  the  bill  of  lading:  quantity  of  cargo,  and 
from  this  at  one  franc  per  ton,  being  equal  to 
£46  19s.  8d.) ;  from  which  sum  being  claimed  to  be 
deducted  the  amount  allowed  by  owners  on  1,184 
tons,  less  2  per  cent..  1,160  less  6  cwt.,  which  at  one 
franc  per  ton  amounted  to  £46  Os.  lOd.,  leaving  a 
balance  of  18s.  lOd. 

It  further  appeared  from  the  process  that  in  the 
bill  of  lading  of  the  cargo,  which  contained  the 
words  *'  weight  unknown,"  and  incorporated  the  terms 
and  conditions  of  the  charter-party  under  which  The 
Hollinside  was  sailing  at  the  time,  the  cargo  was 
stated  to  be  1,184  tons  of  gas  coal,  and  that  the 
charter-party  in  question,  which  was  headed 
Chamber  of  Commerce,  North-east  Coast  (Tees  to 
Berwick)  coal  charter,  1896,  contained,  inter  alia, 
the  three  following  clauses,  numbered  1,  8,  and  9, 
respectively : 

1.  That  the  said  steamer  .  .  .  shall,  with  all 
possible  dispatch,  sail  and  proceed  to  South  Dock, 
Sunderland,  and  there  load  ...  a  full  and  com- 
plete cargo  of  Lambton  gas  coal  not  exceeding  1,250 
tons  and  not  less  than  1,000  .  .  .  and,  being  so 
loaded,  shall  forthwith  proceed  with  all  possible 
dispatch  to  Port  de  Boue  and  there  deliver  her 
cargo  ...  on  being  paid  freight  at  the  rate  of 
9s.  (nine  shillings)  per  ton  of  20  cwts.  .  .  . 
delivered  or  on  bill  of  lading  quantity  less  2  per 
cent,  at  receiver's  option,  to  be  declared  in 
writing  before  balk  broken.  If  the  receiver  should 
elect  to  weigh  the  cargo  at  the  port  of  destination 
the  weighing  shall  be  done  (by  an  official  weigher) 
at  his  expense.  The  owner  may  provide  a  oneck 
weigher  at  steamer's  expense. 

8  •  .  .  Consignee  to  effect  the  discharge  of  the 
cargo,  steamer  paying  one  franc  per  ton  of  20 
cwt.     .  .    and   providing   only  steam,    steam- 

winches,  winchman,  gins,  and  falls. 

9.  The  freight  to  be  paid  one- third  if  required  by 
owner  on  signing  bills  of  lading  ...  in  cash, 
less  3  per  cent,  for  insurance  and  interest  •  •  • 
and  the  remainder,  less  sufficient  cash  for  steamer's 
ordinary  disbursements  at  current  exchange,  six  days 
after  production  to  Worms  &  Co.,  Newcastle-on-Tyne, 
of  the  certificate  of  right  delivery  of  the  cargo  in 
cash,  less  three  months'  discount  at  5  per  cent,  per 
annum. 

The  judge  of  the  court  below  stated  on  his  notes 
that  the  defendants  had  exercised  the  option  given 
them  by  clause  No.  1  of  the  charter-party  (above  set 
out) ;  that  a  certificate  of  the  right  delivery  of  the 
cargo  had  been  received,  and  that  at  the  nearing 
before  him  the  defendants  had  submitted  that  the 


construction  of  the  charter-party  danse  No.  1  u  tA 
the  deduction  of  2  per  cent,  did  not  apply  to  daoseS, 
and  had  proposed  to  give  evidence  as  £>  the  qumiity 
put  on  boardand  actually  delivered ;  but  the  court h^ 
ruled  that  such  evidence  was  irrevelant  on  the  tn» 
construction  of  dauses  1  and  8,  and  had  dedined  to 
hUow  the  certificate  from  the  colliery  of  the  wsiglit 
of  title  cargo  to  be  put  in,  and  had  disminseii  tlie 
counter-claim  and  given  leave  to  the  defendsnts  to  \ 
appeal. 

The    defendants    appealed    upon    the   f<>Ilowiii{^   | 
grounds : 

{{)  That  upon  the  true  construction  of  the  chiiter- 
party  the  defendants  were  entitled  to  judgment  | 

(2)  That  upon  the  true  construction  of  the  wd  | 
charter-party  the  provision  in  clause  1  as  to  the  cil- 
c'lUtion  of  freight  by  a  deduction  of  2  per  oent  fron 
fhe  bill  of  lading  quantity  could  not  be  read  ioto 
claufie  8  as  to  the  payment  by  the  steamer  to  tlie 
consignee  of  one  franc  per  ton  of  20  cwt.  for  dis- 
charging the  cargo. 

(3)  That  under  the  latter  dause  the  defendsnti 
were  entitled  to  charges  for  discharging  the  aetial 
weight  of  the  cargo  carried  and  discharged  attheimts 
of  one  franc  per  ton  of  20  cwt.,  and  that  the  comity 
court  judge  was  wrong  in  holding  that  evidence  ssio 
the  quantity  of  cargo  put  on  board  the  steamship 
Hollinside  was  irrdevant. 

March  1. — ^The  appeal  came  on  to  be  heard  beto 
a  Divisional  Court  of  the  Admiralty  Divisioii  {Jwsb, 
P.,  and  Barnes,  J.). 

Joseph  Walton,  Q.C,  and  ^.  Lain^  appeared  for  tin 
appellants,  and  contended  that  on  the  true  metniBg 
of  dause  8  of  the  charter-party  the  steamer  hadts 
pay  in  proportion  to  the  work  actually  done  in  dis- 
charging— that  is,  one  franc  for  each  ton  of  ooil 
actually  discharged,  which  would  reasonably  be  takai 
to  be  ascertainable  by  the  amount  of  tons  in  the  bQl  of 
lading  quantity. 

Bond,  Q.C,  and  Stephens,  who  appeared  for  tiis 
respondents  (plaintiffis  in  the  court  bdow),  sigsfi^ 
that  the  judgment  of  the  court  bdow  was  i^M» 
and  that  the  defendants,  having  ezeraaed  tkm 
option  of  paying  freight  on  the  bill  of  lading  qasotil^ 
less  2  per  cent.,  the  same  quantity  must  be  daearf 
to  be  the  quantity  of  the  cargo  to  whidi  tiie  pn* 
visions  of  dause  8  were  applicable. 

They  referred  to  Jessel  v.  Bath,  15  W-  K.  l.Oa 
L.  B.  2  Ex.  267. 

Sir  F.  Jeune,  P.— We  have  to  put  a  oonstnute 
upon  the  Ist  and  8th  dauses  of  the  charter-paitjil. 
this  case.  It  appears  that  the  cargo  of  ooab  shii^^ 
on  board  The  Hollinside  was  not  wdghed  at  the  pv 
of  destination  because  the  recdvers  did  not  a  * 
their  option  to  do  so,  and  hence  the  qoflition 
On  what  weight  of  cargo  is  the  cost  of  disohargiBKti 
be  charged  P  Is  it  to  be  charged  on  some  qusflf 
which  at  present  seems  not  to  have  been  aaootaia 
unless  the  statement  on  the  bill  of  lading  n  to 
taken  to  be  sufficient  evidence  of  the  quantify,  stl 
the  quantity  to  be  taken  to  be  the  bill  of  ' 
tity  less  2  per  cent.?  That  is  to  say* 
of  discharging  to  be  arrived  at  in  the 
the  amoimt  of  the  freight  ?  That  depends  upoa 
construction  to  be  put  upon  the  two  elaniWBl  k 
mentioned.  Of  these,  dause  1  undoubtedly  in ' 
refers  to  the  freight,  and  to  the  frdght  alome. 
it  provides  is  that  tiie  delivery  is  to  tak«  place 
being  paid  freight  at  the  rate  of  98.  per  ton  of  20 
or  1,015  kilos  delivered,  or  on  bill  of  lading  q\ 
less  2  per  cent,  at  recdver's  option,  to  be  ' 
writing  before  bulk  is  broken.  If  the 
dect  to  wdgh  the  cargo  at  the  port  of 
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vdghing  shall  be  done  by  an  official  weigher  at  his 
CKpenae.  The  owner  may  provide  a  cheok-weigher 
it  steamer's  exfjense." 

I  think  there  is  nothing  in  the  subsequent  part  of 
the  olanse  which  affects  the  matter. 

Now  we  come  to  clause  8.  The  material  portion  of 
flukt  olanse  is  as  follows :  **  The  cargo  to  be  taken 
from  alongside  by  consignee  at  port  of  discharge  free 
of  expense  and  risk  to  the  steamer  at  the  average 
nie  of  300  tons  per  day.  •  .  .  Consignee  to 
effect  the  discharge  of  the  cargo,  steamer  paying  one 
ftancper  ton  of  20  cwts.  or  1,015  kilos,  ana  providing 
only  steam,  steam-winches,  winchman,  gins,  and 
(alls.*'  Tina  provision  in  terms  relates  omy  to  the 
cost  of  discharge,  and  the  question  we  have  to  decide  is 
whether  these  two  clauses  are  to  be  read  together.  If 
the  convenience  of  the  matter  is  considered  I  should 
hare  thonght  it  dear  that  it  was  intended  that  the 
laestion  would  be  governed  by  the  weighing,  in  the 
one  case,  or  the  refusal  to  weigh,  in  the  other. 
jSoonsel  for  the  appellants,  however,  contended  that 
ihere  are  reasons  why,  under  the  8th  clause,  the 
ictaal  weight,  and  not  the  conventional  weight, 
ihould  be  taken,  but  it  appears  to  me  that  these 
masons  are  entirely  overweighed  by  the  consideration 
rf  the  practical  difficulties  which  arise.  The  con- 
irnction  contended  for  seems  to  me  to  place  the 
h  powner  at  a  disadvantage  under  which  it  was  not 
it'ended  he  should  be  placed.  If  the  receiver  elects  to 
r  eigh,  then  there  is  a  provision  by  which  the  mode  of 
reighing  is  to  be  carried  out  which  binds  both  parties. 
kit  it  he  does  not  elect  to  wdgb,  then  the  shipowner 
ronld  be  left  imder  clause  8  either,  I  suppose,  to  take 
be  bUl  of  lading  weight,  or  to  weigh  in  the  best  way 
e  could,  and  in  a  manner  which  would  not  be 
ecessarily  binding  on  either  side.  It  is  said  that  the 
01  of  lading  is  primd  facie  evidence  of  what  is  stated 
I  it,  and  that  therefore  all  you  have  to  do  is  to  take 
lie  evidence  of  the  bill  of  lading,  and  that  it  is  for  the 
lipowner  to  displace  that  evidence.  Considering 
lat  the  bill  of  lading  quantity  would,  I  should 
link,  never  be  the  actual  quantity — ^indeed,  the  pro- 
'mm  that  2  per  cent,  is  to  be  deducted  shows  that 
nne  deduction  is  necessary — and  having  regard  to 
le  great  practical  difficulty  of  weighing,  unless  it  is 
one  by  an  official  weigher,  it  seems  to  me  most 
robable  that  it  was  intended  that  clause  8  should 
9  read  with  clause  1.  I  do  not  think  it  necessary 
I  decide  whether  the  bill  of  lading  in  this  case, 
mng  regard  to  its  form,  would  be  primd  facie 
idence  of  the  amount  delivered,  and  I  am  not  sure 
hether  it  would  be  primd  facie  evidence  even  of  the 
nount  received ;  but,  assuming  it  to  he  primd  facie 
idence,  that  does  not  carry  the  matter  very  far, 
icaose  sach  primd  facie  evidence  would  be  displaced 
r  evidence  showing  that  in  point  of  fact  the  amount 
ated  in  the  bill  of  lading  could  not  correctly  repre- 
nt  the  amount  delivered. 

Under  these  circumstances  I  am  prepared  to  hold 
at  ooiiTenience  is  so  clearly  on  the  side  of  readiog 
e  two  danses  together,  that  they  ought  to  be  so 
id,  and  I  am  justified  in  that  opinion  by  observing 
at  dause  8  is  obviously  imperfectly  drawn.  It 
ited  only  the  sum  to  be  paid  for  discharging — one 
vac  per  ton,  and  does  not  say  whether  it  is  to  be 
r  ton  delivered  or  per  ton  received,  or  per  ton  of 
1  of  lading  quantity  or  per  ton  of  bill  of  lading 
ttntity  "vrith  deduction.  It  appears  to  me  to  l^ 
lar  that  this  clause  cannot  be  read  by  itself.  The 
lole  of  the  charter-party  must  be  looked  at,  and 
fcViTig  at  the  whole,  provisions  are  found  which, 
vng^h  I  ag^ree  they  are  not  applicable  in  terms,  yet 
by  so  frell  be  read  together,  that  it  seems  only 
Duifton-sense  that  they  should  be  so  read.  I  there- 
re  think  the  learned  county  court  judge  was  right. 


Baenxs,  J. — This  action  is  brought  for  a  smaU 
balance  of  freight,  and  there  is  a  counter-claim 
which  seeks  to  extinguish  the  plaintiffs'  claim  on  the 
ground  that  this  balance  of  freight  is  absorbed  by 
the  cost  incurred  by  the  consignees  for  discharging 
the  cargo.  The  dispute  arises  out  of  the  terms  of 
the  charter-party,  wMch  is  described  as  the  known 
form  adopted  for  the  North  Country  coal  trade  and 
settled  by  agreement.  It  strikes  me  as  singular  that 
it  should  be  so  settled  as  to  leave  one  of  the  matters 
which  must  have  been  almost  of  daily  or  weekly 
occurrence  in  such  state  as  to  give  rise  to  the  question 
before  me  in  this  case.  Counsel  for  the  appellants 
further  say  that  the  charter-party  cannot  be  altered. 
I  do  not  agree  with  that  view,  because  it  seems  to  me 
that  power  is  given  so  that  if  necessary  the  parties 
can  alter  it.  The  question  turns  upon  the  meaning 
of  certain  words  in  the  1st  and  8th  clauses  of  the 
charter-party  of  The  ffollinside.  Now,  the  scope  of 
this  charter-party  is  to  provide  for  the  delivery  at 
the  port  of  discharge  to  the  consignees  of  a  coal 
cargo,  freight  to  be  paid  either  upon  the  amount 
actually  delivered  or  upon  an  estimate  of  that 
quantity  arrived  at  by  taking  the  bill  of  lading 
weight  and  redudog  that  weight  by  an  agreea 
amount  of  2  per  cent.  The  consignee  has  the  option 
of  adopting  either  of  these  two  courses,  and  the 
decision  rests  witli  him.  He  may  weigh  or  not  as 
he  chooses.  If  he  chooses  to  weigh  there  is  a  mode 
provided  for  weighing;  if  not,  then  he  may  pay 
freight  on  the  bill  of  lading  quantity  less  an  estimated 
deduction  in  weight  of  2  per  cent.  In  this  case  the 
latter  course  was  adopted. 

The  difficulty  which  arises  is  upon  the  language  of 
the  latter  part  of  the  8th  clause,  which  provides  that 
the  discharge  of  the  cargo  is  to  be  paid  for  at  one 
franc  per  ton  of  20  cwts.  without  providing  how  that 
20  cwt.  is  to  be  arrived  at.  The  appellants  say  that 
it  is  to  be  arrived  at  by  the  actual  weight;  the 
respondent's  contention  is  that  it  is  to  be  arrived  at  in 
the  same  way  as  the  freight  was  arrived  at.  I  think 
the  charter-party  must  be  read  as  a  whole  so  as  to 
make  it  work  from  a  business  point  of  view.  Bead- 
ing it  in  that  way  it  seems  to  me  that  the  respondent's 
contention  is  right.  If  that  contention  is  not  right 
then  the  difficulty  will  always  arise  that  after  the 
receiver  has  exercised  his  option  as  to  freight  and 
taken  the  bill  of  lading  weight,  he  will  make  his 
charge  for  the  cost  of  discharnng  on  the  actual 
weight.  Then  the  question  would  be  raised.  What 
is  the  actual  weight  P  Everybody  concerned  in  dis- 
charging the  cargo  would,  if  the  parties  choose  to 
fight  it  out  to  the  bitter  end,  have  to  be  called  to  give 
evidence  to  prove  the  weight.  Can  that  have  been  the 
intention  of  those  who  drew  up  this  charter-party. 

I  do  not  think  the  meaning  the  appellants  contend 
for  is  a  reasonable  meaning  to  adopt,  and  I  think, 
taking  the  charter-^arty  as  a  whole,  the  meaning  is 
that  the  option  carries  with  it  on  the  one  hand  the 
weight  actually  delivered,  if  freight  is  paid  on  the 
actutU.  delivered  weight,  and  on  the  other  hand  a 
payment  dependiog  on  the  weight  ascertained  by  the 
bill  of  ladmg  less  2  per  cent.,  if  that  is  the  way  the 
consignees  choose  to  exercise  their  option  and  pay 
freight. 

I  see  no  injustice  in  so  reading  this  charter-party, 
because  the  object  of  reducing  the  bill  of  lading 
freight  by  2  per  cent,  is  to  accoimt  for  the  waste 
which  is  found  by  experience  to  take  place  in  the 
coiJ.  This  seems  to  me  to  be  the  true  meaning  of 
the  charter-party,  and  therefore  this  appeal  fails. 

Solicitors  for  appellants,  Ince^  Colt,  <t  Inee. 

Solicitors  for  respondents,  Lietch,  Dodd^  Bramwell^ 
&  Hill. 
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Habbold  v.  Watney. 


(EEourt  of  flypeal. 

Prom  Q.  B,  Div.  ) 

(A.  L.  Smith,  Bigby,  and  [  June  23. 

Vaughan  Williams,  L.JJ.)  J 

Habbold  v.  Watnby.  (a.) 

Highway — Nuiaance-^De/ective  fence  adjoining  high- 
way —  Child  climbing  on  fence  —  Injury  to  child 
arising  therefrom — Liability  of  ovmer  offence. 

The  defendant  was  the  owner  of  a  piece  of  waste 
ground  separated  from  a  highway  by  a  fence  belonging 
to  him.  A  child,  who  was  passing  along  the  highway^ 
put  his  foot  upon  the  fence  in  order  to  look  ai  some  boys 
who  were  playing  in  the  adjoining  ground,  when  the 
fence f  in  consequence  of  its  ruinous  condition ,  came 
down  and  injured  him.  In  an  action  by  the  child  to 
recover  damages  for  personal  injuries. 

Held,  that  the  action  was  maintainable,  cm  tTie  fence 
in  its  ruinous  condition  constituted  a  danger  to  those 
lawfully  using  the  highway,  and  therefore  amounted  to 
a  nuisance,  and  the  nuisance  was  the  cause  of  the  injury. 

Application  by  the  plaintiff  for  judgment  or  a  new 
trial  in  an  action  tried  before  Ridley,  J.,  and  a  jury. 

The  action  was  brought  by  an  infant,  aged  four 
years,  suing  by  his  next  friend,  to  recover  damages 
for  personal  injuries. 

The  defendant  was  the  owner  of  a  piece  of  ground 
immediately  adjoining  a  public  highway,  separated 
therefrom  by  a  fence  belonging  to  him,  and  the 
statement  of  claim  alleged  that  the  defendant 
wrongf uUy  and  negligently  allowed  the  fence  to  get 
out  of  repair  and  to  become  ruinous  and  rotten,  so  as 
to  be  dangerous  to  persons  lawfully  passing  alone  the 
highway,  and  that  in  consequence  thereof  the  feoce 
fell  upon  the  plaintiff,  who  was  lawfully  passing 
along  the  highway,  and  injured  him.  Tbe  defendant 
denied  the  allegations  in  the  statement  of  claim,  and 
pleaded  contributory  negligence. 

The  evidence  showed  that  the  plaintiff  in  order  to 
look  at  some  boys  who  were  playing  in  the  ground 
adjoining  the  highway,  put  his  foot  upon  the  fence, 
when  it  came  down  and  injured  him. 

The  jury  found  that  the  fence  was  very  defective, 
but  actually  fell  through  the  child  standing  wholly 
or  partly  on  it  not  for  the  purpose  of  climbing  over ; 
and  they  assessed  the  damages  at  £45  if  the  plaintiff 
was  entitled  to  recover. 

The  learned  judge  upon  farther  oonsid.eratioii 
entered  judgment  for  thn  defendant  upon  the  ground 
that  the  accident  was  brought  about  by  the  plaintiff  s 
wrongdoing. 

Chamier  (J,  W.  Moyses  with  him),  for  the  plaintiff. 
— ^The  fence  was  dangerous  to  those  using  the  high- 
way, and  therefore  constituted  a  nuisance,  and  the 
injury  to  the  plaintiff  resulted  therefrom  :  Barnes  v. 
Ward,  9  0.  B.  392 ;  Jews(m  v.  Oatti,  2  Times  L.  R. 
441.  Even  if  the  plaintiff  was  a  trespasser  he  can 
stai  recover :  Ilott  v.  Wilkes,  3  B.  &  Aid.  304 ;  Bird  v. 
Hclbrook,  4  Bmg.  628 ;  Lynch  v.  Nurdin,  1  Q.  B.  29. 
In  Hughes  v.  Macfie,  12  W.  R.  316,  2  H.  &  0.  744,  and 
Mangan  Y,  Atterton,  L.  R.  1  Ex.  239.  upon  which  the 
learned  judge  relied  iu  giving  judgmeut,  the  actions 
were  founded  on  negligence,  and  no  question  of 
nuisance  arose.  Moreover  those  cases  were  com- 
mented upon  in  Clark  v.  Chambers,  26  W.  R,  613, 
3  Q.  B.  D.  327. 

A,  J.  David,  for  the  defendant.— The  case  was 
fought  at  the  trial  upon  the  question  of  negligence 


(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


and  not  of  nuisance.  This  was  a  purely  volontaiy 
act  on  the  part  of  the  plaintiff  which  disentitlfld  him 
from  recovering:  Afangan  v.  Atterton;  Hughes  ?. 
Macfle,  To  give  a  right  of  action  for  a  nuissiice  the 
cause  of  the  injury  must  be  the  result  of  aa  involon- 
tary  act  on  the  part  of  the  person  injured.  Tks 
pUuntiff  here  had  no  right  to  touch  this  fence  fortha 
purpose  of  oUmbing  on  to  it.  The  judgment  vii 
therefore  right. 

A.  L.  Smith,  L.J. — It  does  not  seem  to  me  tbt 
the  reel  question  upon  which  this  case  turns— namelj, 
whether  this  fence  conbtituted  a  nnisanoe--v« 
distinctly  raised  at  the  trial.  The  evidence  ihoirai 
conclusively  that  the  fence  was  rotten,  and  the  joy 
have  so  found.  A  boy,  four  years  of  a^e,  who  wm 
lawfully  using  the  highway,  put  one  foot  at  soy  nte 
upon  the  fence  for  the  purpose  of  looking  at  sodi 
boys  who  were  playing  un  a  piece  of  wabte  groosd 
adjoining,  when  the  fence  tell  and  injured  bin. 
The  question  is  whether  the  boy  can  maintain  m 
action.  Ridley,  J.,  thought  not,  and  entered  judg- 
ment for  the  defendant.  In  my  opinion  he  vtf 
wrong  in  doing  so.  This  rotten  fence  which  abotud  | 
on  the  highway  was  dearly  dangerous  to  penosi 
lawfully  passing  along  the  highway  and  ooDStitQtod, 
therefore,  a  nuisance.  Suppose  a  person  when 
along  the  highway  became  tired  and  leant 
the  fence  and  it  gave  way  with  him,  that  _ 
would  clearly  have  a  cause  of  action.  Here  the  btf 
was  merely  doing  that  which  Lord  Denmao,  CJf., 
described  as  having  been  done  by  tne  plsiotiff  is 
Lynch  v.  Nurdin.  There  the  defeadanr.  ni^ligendj 
left  his  cart  and  horse  unattended  in  a  street,  sod  the 
plaintiff,  a  boy  of  seven  years  of  age,  got  opon  tbi 
cart  in  play  when  another  boy  incautiously  led  lit 
horse  on  and  the  plamtiff  was  thrown  off  and  hijond. 
Lord  Denman  iu  delivering  the  judgment  of  thi 
court  said:  '*  But  the  queftticn  it^muius,  cbb  ,^ 
plaintiff  then,  consistently  with  the  aathoritiE% 
maintain  his  action,  having  been  at  least  eqvslljii 
fault  ?  The  answer  is  that,  supposiug  Vi»i  itd 
ascertained  by  the  jury,  but  to  this  extent— thst  ki 
merely  indulged  the  natural  iustiuct  of  a  child  is 
amusing  himself  with  the  empty  cart  and  desectrf 
horse — then  we  think  that  the  defendant  oannitbi 
permitted  to  avail  himself  of  that  fiacL  The 
blameable  carelessness  of  his  servant  having  tempted 
the  child,  he  ought  not  to  ruuroach  the  ctiild  viA 
yielding  to  that  temptation.  He  has  been  the  rui 
and  on^  cause  of  the  mischief.*'  That  case  teeosto 
me  to  cover  the  present  one.  Again,  in  Jewsa^f' 
Gatti  the  defendant  occupied  an  open  cellar  adjoiaaf 
a  street,  and  a  bar  protected  tne  opening.  Tbo* 
was  scene- painting  going  on  in  the  oeilar  and  a  chili 
who  was  passing  along  the  street  leant  agsinst  the 
bar  to  watch  the  men  painting  when  the  bsr  giM 
way  and  he  fell  into  the  cellar.  Day,  J.,  diMftd* 
verdict  for  the  defendant,  but  the  Divisional  Oo^ 
and  this  court  held  that  there  was  evidenoa  to  geV 
the  jury.  In  the  present  case  the  jury  have  if^ 
what  amounts  to  a  verdict  fur  the  plamtiff,  «iid  ^ 
assessed  the  damages  at  £45,  and  therefore  a  « 
trial  IS  unnecessary,  and  judgment  most  be  eiitai 
for  the  plaintiff  for  that  amount. 

RiGBY,  L.J. — ^I  am  of  the  same  opinion.  Bidiq 
J.,  seems  to  have  held  that  it  was  the  ehild*^  oi 
fault  which  caused  the  aocident,  and  that  theiefai 
he  cannot  recover.  But  how  can  we  say  npoatft 
evidence  that  the  act  of  the  child  is  any  hi 
to  the  action  P  The  same  contention  was  umd  « 
disposed  of  in  Jewaon  v.  Oatti. 

VATJGHA3T  Williams,  L,J.— I  am  of  the  ■■ 
opinion.    This  is  an  action  in   which  is  is  alkse 
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ftat  the  iDJniy  was  oansed  to  the  child  by  the 
ingwous  condition  in  which  the  defendant  left  his 
ieooe  which  adjoined  the  highway.  No  doubt  the  jury 
itte  not  asked  the  specific  question  whether  the  fence 
via  in  such  a  condition  as  to  constitute  a  danger  to 
dKM  lawfully  using  the  highway.  But  when  one 
wonders  the  evidence  and  the  finding  of  the  jury, 
ibe  only  right  condnsion  to  come  to  is  that  the 
f^Doe,  in  the  condition  in  which  it  was,  did  constitute 
I  danger  to  those  using  the  highway,  that  is,  it 
mstitated  a  nuisance.  Having  proved  so  much, 
nmething  more  was  necessary  to  be  proved  in  order 
to  give  a  right  of  action  against  the  defendant. 
Rie  plaintiff  had  to  show  that  this  nuisance  was  the 
aoie  of  the  injury  to  him.  When  it  is  urged  on 
iFhalf  of  thedef^^ndant  that  the  child  ought  not  to  have 
mi  hii  foot  upon  the  fence,  that  is  merely  a  suggestion 
bat  the  injury  was  not  caused  by  the  nuisance,  but 
t9  the  conduct  of  the  child,  whether  that  conduct 
mounted  to  trespass  or  to  negligence.  In  my  opinion, 
rpon  looking  at  the  fact<s  of  this  oas«»,  it  is  not  true  to 
tj  that  the  accident  was  caused  by  the  conduct  of  the 
hild.  The  defendant  was  guilty  of  creating  this 
loisance,  and  when  one  asl^  oneself  whether  the 
lusaace  was  the  cause  of  the  accident,  one  puts  some 
Bch  test  as  this — was  that  which  the  child  did  some- 
king  which  ought  to  have  been  present  to  tiie  mind  of 
be  defendant  as  likely  to  happen,  and  was  the  accident 
he  probable  result  of  leaving  the  fence  in  a  danger- 
Ds  oondition  ?  If  the  defendant  were  to  say  that  this 
fna  iii»t  a  nwolt  which  could  be  fairly  contemplated 
I  following  from  his  act,  inasmuch  as  no  grown  up 
t-rson  woiild  think  of  touching  the  fence,  the  answer 
I  that  the  Queen*s  highway  is  not  intended  for  grown 
p  pemoDs  only,  and  that  a  fence  of  this  sort  would 
B  most  likely  to  cause  injury  to  children  using  the 
ighway.  If  so,  the  nuisance  is  the  cause  of  the 
ijoiy,  and  the  defendant  cannot  escape  from  that 
melusion  by  relying  upon  the  improbability  that 
town  up  persons  would  have  touched  this  fence. 
or  theee  reasons  I  think  that  the  plaintiff  has  made 
It  that  the  fence  constituted  a  nuisance,  and  that  the 
itsanoe  was  the  cause  of  the  injury. 

Appeal  tUlawed» 

Solicitor  for  the  plaintiff,  G,  F.  Appleton. 

Solicitors  for  the  defendant,  Pownall  &  Co, 


From  Chan.  Div.  1 

LindJey,  M.B.,  and  Ohitty  >  June  7. 

and  Collins,  L.J  J.)        j 

In  re  Woods  and  Lewis's  Contract,  (a.) 

mdor  and  purchaser'^ Interest  on  purchase-money — 
Oondiiiona  of  aale — ** Default*'  of  vendor — Delay 
eaueed  by  trifling  technical  defect  in  title. 

Where  the  conditions  of  sale  provided  t?iat  interest  on 
i  purchaat'vnoney  should  not  be  payable  during  delay 
tied  by  the  vendor's  **defaulty**  and  delay  resulted 
MA  a  requisition  made  by  the  purchaser  in  respect  of  a 
y  slight  technical  defect  in  the  title,  not  known  to  the 
uior^  discoverahle  only  by  eoctraordinary  care,  and 
wiving  no  real  risk  to  a  purchaser ^ 
Held,  that  the  existence  of  such  a  defect  did  not 
Mish  **  default "  on  the  vendor's  part,  and  thai 
*erest  Ufos,  notwithstanding,  payable  during  the  delay, 
IMa'sian  of  Bomer,  J.,  ante,  p.  373,  affirmed, 
/Ippeal  from  a  dedmon  of  Bomer,  J.  {ante,  p.  373, 
kef«  the  facts  are  Bu£S.oiently  stated). 

I.)  Beported by  B.  C.  Mackenzie,  Esq..  Barrister- 
at-Law. 


Neville,  Q,C.,  and  J,  W.  M.  Holmes,  for  the  pur- 
chaser, who  appealed,  referred  to  8  &  9  Vict.  c.  Izxv., 
s.  11 ;  In  re  Young  and  Harston's  Contract,  34  W.  B. 
84,  31  Ch.  D.  168;  Dart  on  Vendors  and  Purchasers 
(6th  ed.),  vol.  2,  pp.  724,  725;  In  re  Hetling  and 
MerUm's  Contract,  42  W.  B.  19.  [1893]  3  Ch.  269 ; 
Williams  v.  QlenUm,  14  W.  B.  294,  L.  B.  1  Ch.  200; 
Mayor  of  London  and  TubW  Contract,  [1894]  2  Ch. 
624;  Wilson  and  Stephens'  Contract,  43  W.  B.  23, 
[1894]  3  Ch.  646,550. 

Farvoell,  Q.C,  and  G,  Cave,  for  the  vendor,  were 
not  called  upon. 

LiNDLBY,  M.B.— It  appears  to  me  that  in  this  case 
the  key  to  the  whole  situation  is  this,  that  there  was  no 
want  of  reasonable  care  on  the  part  of  the  vendor  in 
not  discovering  and  providing  for  the  blot  on  his 
title,  which  was  discovered  by  extreme  vigilance  on 
the  part  of  the  purchaser's  professional  adviser.  If 
Mr.  Neville  was  right  in  maintaining  that  every 
omission  by  a  vendor  to  detect  and  provide  for  any 
blot  in  his  title  was  a  "default,"  &en,  no  doubt, 
there  would  be  a  default  here.  But  when  we  regard 
the  history  of  this  clause  in  conditions  of  sale, 
I  do  not  think  that  extreme  proposition  can  be 
maintained.  One  knows  that  the  clause  which 
obliges  the  purchaser  to  pay  interest  if  for  any 
cause  the  purchase  is  not  completed  on  a  particular 
day  is  put  in  mainly  for  the  purpose  of  giving  the 
vendor  some  hold  on  the  purchaser;  for  in  the 
absence  of  some  provision  of  that  sort  the  purchaser 
might  delay  indefinitely,  and  so  the  thing  might 
go  on  for  ever,  unless  the  vendor  chose  to  bring 
an  action  to  compel  the  purchaser  to  complete.  Of 
course  it  is  a  clause  which  is  Hable  to  abuse,  because 
the  vendor  knows  and  the  purchaser  does  not  know 
the  state  of  the  vendor's  title,  and  knows  whether  he 
is  fixing  a  reasonable  time  with  regard  to  the  diffi- 
culties which  he  knows  of  and  has  to  deal  with.  If 
there  were  not  some  limit  put  by  construction,  or  by 
the  wording  of  the  clause,  to  prevent  vendors  taking 
advantage  of  their  own  wrong,  no  doubt  the  result 
might  be  very  oppressive.  But,  ]partly  by  construc- 
tion and  partly  by  the  mode  in  which  such  clauses  are 
framed  by  conveyancers,  the  effect  is  that  injustice  is 
generally  avoided.  It  is  very  seldom  that  a  vendor  can 
iakke  advantage  of  his  own  wrong,  and  compel  the 
purchaser  to  pay  interest  when  the  vendor  is  himself 
to  blame.  But  here  we  have  to  deal  with  a  case  of  a 
somewhat  unusual  character.  I  am  bound  to  say 
that  I  do  not  think  the  purchaser  would  have 
suffered  one  farthing  in  money,  or  any  one  degpree  in 
risk,  if  he  had  not  insisted  upon  getting  this  supple- 
mentary deed.  He  would  have  got  a  title  open  to 
the  technical  objection  detected  by  his  professional 
adviser.  But  he  would,  it  is  obvious,  have  got  the 
legal  estate  from  the  trustees  of  the  Standard 
Assurance  Co.  conveyed  with  the  consent  of  the 
managing  directors.  He  would  not  have  got,  nur 
was  it  necessary  that  he  should  get,  a  conveyance 
under  the  seal  of  the  company,  because,  as  I  under- 
stand, it  was  not  incorporated.  Therefore,  to 
invalidate  his  title  some  steps  would  have  had  to  be 
taken  by  the  company,  who  had  got  the  purchase- 
money,  and  whose  trustees  had,  with  the  sanccion  of 
the  directors,  conveyed  the  property.  Buoh  pro- 
cf'ediDgs  must  have  been  on  the  ground  of  some 
omission  to  have  the  transaction  sanctioned  in  the 
proper  manner.  I  will  not  say  that  it  is  not  a  blot 
on  the  title.  When  it  is  pointed  out,  one  can  see  that 
it  exists.  It  is  certainly  very  creditable  to  the 
purchaser's  adviser  that  he  should  have  detected  it, 
and  said  that  it  must  be  put  ttraight.  It  was, 
however,  a  most  extraordinary  precaution.  Now,  to 
^  say  that  the   vendor's   omission    to    discover   and 
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provide  for  an  objection  only  disooverable  by  extra- 
ordinary vigilance  is  default,  is  to  go  a  great  deal 
too  far ;  and  unless  you  can  go  much  farther  than 
that  there  is  no  default  at  all  on  the  vendor's  part. 
The  appeal  must  therefore  be  dismissed. 

CniTTr,  L.  J, — ^I  am  of  the  same  opinion  and  have 
only  a  very  few  words  to  add.  The  question  here  is 
as  to  the  meanine  of  the  term  ''  default"  in  this  10th 
clause  of  the  conditions  of  sale,  the  contract  being  one 
of  sale  and  purchase  of  real  estate.  The  term  '*  de- 
fault **  is  not  to  be  interpreted  as  in  an  ordinary  case 
of  sale  of  goods,  or  any  simple  contract  of  that  kind. 
Contracts  of  sale  of  real  estate  have  always  been  put, 
in  courts  of  equity  and  even  of  law,  on  a  special 
footing  of  theur  own.  For  instance,  a  stipula- 
.tion  as  to  time  is  not  usually  taken  to  be  of  the 
essence  of  the  contract,  and  the  contract  can  be 
spedfioally  performed.  Then  in  regard  to  damages, 
even  at  common  law  the  purchaser  is  not  able  to 
recover  damages,  in  an  ordinary  case,  for  the  loss  of 
his  bargain.  I  mention  these  i>oints  merely  for  the 
purpose  of  meeting  Mr.  Neville's  argument,  the 
substance  of  which  was  that  "default"  was  equi- 
valent to  mere  failure  to  perform  his  contract,  that  a 
mere  f  ulure  to  convey  the  property  on  the  day  named, 
arising  from  a  defect  in  his  title,  is  sufficient  to  raise  a 
case  of  default,  and  to  excuse  the  purchaser  from  the 
payment  of  interest.  This  seems  to  me  by  no  means 
a  difficQlt  case.  I  quite  agree  with  the  Master  of  the 
Bolls  that  with  great  vigilance  brought  to  bear  on 
the  matter  something  was  discovered  which  showed 
that  tixe  titie  might  be  said  to  be  defective.  I  do  not 
think  it  amounts  to  more  than  that.  The  legal  estate 
had  been  conveyed,  the  money  had  reached  the 
coffers  of  the  company,  and  the  directors  had  joined 
in  tiie  conveyance.  It  seems  to  me  that  the  pur- 
chaser was  getting  an  excellent  titie,  subject  of  course 
to  this  slight  defect.  It  is  not  a  case  of  the  vendor 
selling  the  property  with  a  defect,  known  or  sus- 
pected, in  the  titie.  The  vendor  had  no  reason  to 
believe  or  suspect  that  there  was  any  defect  of  titie. 
His  purchase  had  been  completed  a  very  short  time 
before,  and  the  presumption  is  that  he  had  taken  the 
best  advice.  So,  in  mv  opinion,  there  was  no  want  of 
reasonable  care  on  the  part  of  the  vendor  or  his 
advisers  in  not  finding  out  this  defect.  It  required  a 
high  degree  of  vigilance,  or  caution  to  discover  it. 

The  circumstances  of  this  case  are  not,  in  my 
opinion,  sufficient  to  establish  a  case  of  default  on  the 
part  of  the  vendor.  For  these  reasons  I  agree  with 
the  view  tiJcen  by  the  Master  of  the  Bolls. 

Collins,  L.J. — I  am  of  the  same  opinion.  I  think 
the  definition  of  "  default "  given  by  Lord  Bowen  in 
Young  and  Harston^s  Contract  applies  here.  He  says, 
speaking  of  default:  "It  means  nothing  more, 
nothing  less,  than  not  doing  what  is  reasonalAe  under 
the  circumstances — ^not  doing  something  which  you 
ought  to  do,  having  regard  to  the  relations  which 
you  occupy  towards  the  other  persons  interested  in 
the  transaction."  Mr.  Neville's  point  was  that,  if 
there  was  in  fact  a  blot  on  the  titie  offered,  that  in 
itself  was  a  *'  default " ;  and,  in  a  sense,  no  doubt, 
if  you  were  dealingiwith  an  absolute  contract  for  the 
sale  of  goods,  that  might  be  so.  But  when  yon  are 
desJing  with  the  peculiar  transaction  of  the  sale  of 
land,  as  regulated  by  the  laws  of  this  country,  a  long 
current  of  decisions  has  decided  that  you  ought  not 
to  try  that  contract  by  so  strict  a  standard.  Further, 
when  you  come  to  look  at  the  process  of  evolution  by 
which  the  words  **  default "  and  <*  wilful  default "  got 
into  these  contracts,  it  is  perfectiy  clear  that  the 
word  "  default "  is  not  used  in  the  sense  of  a  mere 
failure  to  perform  the  contract.  That  is  very  clearly 
stated  in  the  judgment  of  Turner,  L.J.,  in  WiUiamB 


V.  QlenUm^  where  the  general  words  were  that  if 
*'  from  any  cause  whatever  "  the  purchase  should  not 
be  completed  on  the  day  named.  The  Lord  Jnstioe 
said :  *<  The  case  attempted  to  be  nuide  on  the  part 
of  the  purchaser  is,  that  there  has  been  so  much  delay 
on  the  part  of  the  vendor  as  to  amount  to  a  wilf  id 
default  or  neglect  on  his  part,  which  according  to 
the  cases,  would  suffice  to  absolve  the  purchaser  from 
the  liability  to  interest,  even  under  the  terms  of  such 
a  contract  as  the  present."  It  was  a  qualificatioD 
put  upon  the  general  immunity  of  the  vendor,  and 
rested  on  the  principle  that  a  person  cannot  take 
advantage  of  his  own  wrong.  Therefore  there  is 
involved  in  <*  default"  an  element  over  and  above 
mere  failure  to  perform  a  contract;  an  element  of 
wrong,  not  necessarily  involving  fraud  or  dishonesty. 
but  the  word  '*  default "  does  mean  the  oonscioiu 
abstention  on  the  vendor's  part  from  doing  what  it 
was  reasonable  for  him  to  do. 

In  the  present  case,  which  I  have  examined  with 
attention,  it  appears  to  me  (dear  that  no  amount  of 
reasonable  care  would  have  enabled  the  vendor  to  dis- 
cover this  defect  in  his  titie,  and  that  the  fact  that  he 
did  not  discover  it  is  very  far  from  establishing  any 
*'  default "  in  him,  or  any  failure  on  his  part  to  do 
thst  which  he  ought  to  have  done,  and  no  abttentioa 
from  doing  that  which  he  ought  to  have  dona. 
Therefore  I  think  there  has  been  no  default  such  as  ia 
meant  by  the  word  as  used  in  the  condition. 

Appeal  dismissed. 

Solicitors,  Ingle,  Holmes,  A  Sons ;  EulberU^  Hussey, 
A  Metcalfe* 


?i}tgtl  Qtoutt  Of  gfucrtto. 


June  7,  8,  14. 


Chan.  Div.  ) 
Stirling,  J.  J 

Gband  Junction  Waterworks  Co.  r.  Thk 
Hampton  Urban  District  Council,  (a.) 

Looal  government  —  Proceedings  he/ore  magistrates  -* 
Declaration  of  rights  where  no  relief  ashed — Practice 
— Jurisdiction — Public  Health  {Buildings  in  Streets) 
Act,  1888  (51  <k  52  Vict.  c.  52),  s,  3— TJ.  5.  C,  Ord. 
25,  r.  5. 

WT^ere  the  Legislature  has  pointed  out  proceedings 
"before  magistrates  as  the  proper  course  for  a  local 
authority  to  take  with  regard  to  offences  under  a  par^ 
ticular  statute,  tJie  Court  of  Chancery  wiU  he  very  slow 
to  exercise  its  jurisdiction  to  restrain  such  proceedings  by 
injunction  where  there  is  no  evidence  that  the  local 
authority  intend  to  commit  any  illeged  act, 

A  fortiori  it  will  be  stUl  less  likely  to  make  a  declara- 
tion of  rights  where  no  relief  ,  by  way  of  injunction  or 
damages,  is  asked. 

Whether  the  court  hcu,  under  ord,  25,  r.  5,  jurisdiction 
to  make  such  a  declaration  under  suck  circumstance^^ 
qusBre. 

This  was  an  action  brought  by  the  Ghmnd  Jonotioa 
Waterworks  Co.  asking  for  a  declaration  that  they 
were  entitied  to  erect  an  engine-house  and  any  other 
building  as  they  might  think  fit  on  a  piece  of  land 
within  the  defendants'  district  without  their  ooneent. 

The  plaintifib  were  a  company  incorporated  by  aa 
Act  of  Parliament  (51  Gheo.  3),  with  power  under  a 
subsequent  Act  of  1852  to  make  certain  work»  in  the 
lines  and  on  the  situation  and  on  the  level,  and  ia 
and  through  certain  lands  delineated  on  plans  and 

(a.)  Eeported  by  J.  I.  Stirling,  Esq.,  Barri8t«ir*at- 
Law. 
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sections,  and  described  in  the  books  of  reference 
which  were  deposited  in  the  usual  way. 

Under  the  powers  of  that  Act  the  waterworks 
company  acquired  certain  land  which  was  within  the 
juriraiction  of  the  Hampton  Urban  District  Council, 
and  recently  they  proposed,  in  order  to  provide  proper 
additional  pumpmg  accommodation,  which  had 
become  necessary  in  order  to  secure  an  adequate 
supply  of  water  within  the  limits  of  the  company's 
operations,  to  build  on  a  vacant  portion  of  this  piece 
of  land.  Communications  took  place  between  the 
waterworks  comxMiny  on  the  one  hand  and  the  local 
authority,  the  Hampton  Urban  District  Council,  on 
the  other. 

They  be^an  on  the  24th  of  September,  1897,  with 
a  communication  from  the  surveyor  of  the  local 
authority  addressed  to  the  secretary  of  the  company, 
which  ran  as  follows  : 

"  I  understand  that  your  company  are  about  to 
erect  new  buildings  adjoining  and  abutting  upon 
the  Upper  Sunbury-road,  in  this  district.  I  wish  to 
point  out  to  you  that  no  plans  for  such  buildings 
have  been  deposited  in  accordance  with  the  require- 
ments of  my  council's  bye-laws,  and,  further,  that  it 
is  proposed  to  erect  such  buildings  contrary  to  the 
provisions  of  the  Public  Health  (Buildings  in  Streets) 
Act,  1888." 

Then  further  communications  took  place  and  plans 
were  submitted  to  the  local  authority,  and  on  the 
14th  of  October  this  letter  was  written  on  behalf  of 
the  authority:  ''I  regret  to  inform  you  that  the 
council  at  their  meeting  on  Tuesday  evening  decided 
that  they  could  not  see  their  way  to  aSow  the 
proposed  new  engine-house  of  your  company  in  the 
Upper  Sunbury-road  to  be  brought  forward  beyond 
the  front  main  wall  on  eitiier  side  thereof,  and 
accordingly  they  have  been  compelled  to  disapprove 
the  plans." 

As  appears  from  this  letter  the  plans  were  formally 
rejected  by  the  council.  Then  the  matter  passed  into 
the  hands  of  the  solicitors  of  the  plaintifGs,  who  put 
forward  the  contention  that  the  enactment  contained 
in  the  private  Act  of  1852  exempted  the  waterworks 
comi>any  from  the  operation  of  the  provisions  of  the 
Public  Health  Act,  1888,  on  which  the  council  relied. 

On  the  11th  of  November,  1897,  the  following 
letter  was  written  on  behalf  of  the  council  to  the 
solicitor  for  the  waterworks  company:  "Bef erring 
to  your  letter  of  the  20th  ult.,  I  am  instructed  to 
inform  you  that  my  council,  acting  under  Vie  advice 
of  counsel,  decline  to  admit  your  clients'  contention 
that  the  proposed  new  engine-house  is  exempt  from 
the  operation  of  the  counol's  bye-laws,  or  l^at  the 
provisions  of  the  company's  special  Act  of  1852  over- 
ride the  enactment  contained  in  the  Public  Health 
(Buildings  in  Streets)  Act  of  1888  in  the  manner 
alleged.  If,  therefore,  the  work  is  proceeded  with  I 
am  instmoted  to  take  legal  proceemngs  for  contra- 
vention of  the  Act  of  1888,  but  I  trust  that  the 
company  will  see  the  propriety  of  not  forcing  the 
council  to  take  such  measures."  To  that  their 
BolicitorB  replied.  **  We  communicated  the  effect  of 
your  letter  of  the  11th  inst.  to  the  board  of  the 
company  to-day,  but  they  have  been  advised  by  Mr. 
GnnniDgham  Glen  that  they  are  right  in  tiieir  con- 
tention that  they  are  not  bound  to  set  back  as  pro- 
posed. If  the  council  still  think  it  necessary  to  take 
proceedings,  possibly  it  will  be  alike  to  their  interest 
and  to  that  of  the  company  if  the  best  mode  of  taking 
proceedings  so  as  to  keep  expenses  as  low  as  possible 
were  agreed  on  between  us,  and  we  should .  oe  veiy 
happy  to  meet  you  if  you  are  likely  to  be  in  this 
neighbourhood  to  discuss  any  points  connected  with 
the  case." 

On  the  30th  of  November  the  council's  solicitor 


replied :  <*  I  have  conferred  with  Mr.  Munroe,  and 
whilst  desirous  of  obtaining  a  decision  upon  the 
question  in  dispute  in  the  most  friendly  way  possible, 
regret  that  I  cannot  adopt  your  suggestion.  I  see 
no  reason  why  if  your  company  proceed  with  the 
works  a  summons  should  not  be  issued  in  the  usual 
way,  and  in  the  event  of  either  party  being  dissatis- 
fied with  the  decision  of  the  magistrates  a  case  would 
no  doubt  readily  be  stated." 

Then  on  the  15th  of  December  the  company's 
solicitors  write:  ''The  company  have,  for  reasons 
connected  with  their  own  convenience,  delayed  pro- 
ceeding with  the  erection  of  the  engine-house  to  which 
your  council  objected,  and  have  without  admitting 
that  any  notice  need  be  given  by  the  company  to  the 
coundl  at  all,  as  a  matter  of  courtesy  instructed  us 
to  give  you  formid  notice  that  the  company  intend  to 
proceed  to  erect  the  building.  If  it  is  the  intention 
of  the  council  to  resist  the  work  being  proceeded  vrith 
we  shall  be  glad  if  you  will  give  us  notice  to  that 
effect  as  soon  as  possible  requiring  the  company  to 
refrain  from  proceeding." 

On  the  17th  the  council's  solicitor  replied:  ''In 
reply  to  your  letter  of  the  15th  inst.,  I  am  obliged  to 
you  for  your  courtesy  in  giving  me  formal  notice  that 
the  company  intend  to  proceed  with  the  building,  but 
I  am  unable  to  obtain  instructions  from  my  coimcil  to 
take  any  definite  action  in  the  matter  untu  some  part 
of  the  work  shall  be  above  the  level  of  the  ground." 

On  the  21st  the  company's  solicitors  wrote  back : 
*'  We  are  in  receipt  of  your  letter  of  the  17th  inst,  for 
which  we  are  obliged.  We  understand  from  it,  taken 
in  conjunction  with  your  letter  of  the  11th  of  Novem- 
ber last,  that  it  is  your  clients'  intention,  in  the  event 
of  the  company  proceeding  with  the  building  of  their 
new  engine-house,  to  take  proceedings  for  contra- 
vention of  Act  of  1888,  ana  that  your  instructions 
have  not  been  withdrawn,  but  that  you  have  no  in- 
structions to  commence  proceedings  until  after  the 
building  is  above  the  level  of  the  ground.  And  that 
you  cannot  state  precisely  the  exact  form  of  pro« 
oedure  which  you  will  adopt,  but  that  your  clients 
claim  the  right  to  prevent  the  company  from  pro- 
ceeding with  their  building.  This  being  so  our  clients 
have  instructed  us  to  take  the  necessary  steps  to  have 
the  question  as  to  their  right  to  proceed  with  their 
buil&ig  determined  in  the  High  Court,  and  of  this 
we  think  it  right  to  give  you  formal  notice." 

Then  there  was  a  break  in  the  correspondence  until 
the  23rd  of  of  February,  1898. 

In  the  meantime  the  company  did  not  bring  any 
action,  but  they  proceeded  to  erect  their  building,  and 
it  was  stated  in  the  statement  of  claim  that  before  the 
day  when  the  writ  in  this  action  was  delivered,  which 
was  the  12th  of  March,  they  had  expended  upwards 
of  £1,500  in  erecting  this  portion  of  the  building. 
On  the  23rd  of  February  the  council's  solicitor  wrote : 
"  I  think  it  only  right  to  ffive  you  notice  that  a 
special  meeting  of  the  coundlhas  been  convened  for 
^esday  next  to  consider  a  report  from  the  surveyor 
in  regeurd  to  the  frontage  line  of  the  building  now  in 
course  of  erection  by  the  company." 

Then  the  company's  solicitors  wrote:  "We  desire  to 
call  your  attention  to  the  fact  that  upwards  of  two 
months  ago  our  clients  told  you  of  their  intention  to  put 
up  the  engine-house  in  question,  and  that  you  have 
aUowed  them  to  go  on  building  now  for  this  period  and 
they  have  expended  a  venr  luge  sum  of  money,  and 
they  naturally  inferred,  nom  no  step  having  been 
taken  by  your  clients,  that  it  was  not  their  intention  to 
pursue  the  matter  further.  We  may  explain  that  our 
clients  put  back  their  building  so  that  there  might  be 
at  least  a  40ft.  road  if  your  clients  now  desire  that  the 
road  should  be  of  this  width  and  would  acquire  the 
necessary  land  for  this  purpose." 
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On  the  7th  of  March  the  solioitor  to  the  council 
wrote :  **  The  surveyor  to  the  council  having  reported 
that  the  Grand  Junction  Waterworks  Co.  are  erecting 
a  new  building  adjoioiug  the  Upper  Sunbury-road, 
part  of  which  building  is  being  erected  beyond  the 
front  main  wall  of  the  house  or  building  on  either 
side  thereof  contrary  to  section  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  I  am  instructed  by 
the  council  to  give  written  notice  in  that  behalf  to 
the  company  in  accordance  with  the  terms  of  the 
Act  and  to  require  the  immediate  discontinuance  of 
the  offence.'' 

Then  on  the  8fch  of  March  the  council's  solicitor 
wrote:  '*  I  was  under  the  impression  that  it  had 
been  made  quite  clear  to  you  that  the  only  recuion 
for  not  proceeding  was  that  a  technical  objection 
might  be  taken  unless  the  building  were  above  the 
level  of  the  ground,  and  your  last  letter  to  me  seemed 
to  show  that  you  quite  understood  this.  The  council 
have  not  the  slightest  desire  to  put  your  clients  to 
any  unnecessary  expense  or  to  try  the  question  in 
any  but  the  most  amicable  spirit." 

Then  on  the  1 1th  of  March  the  company's  solicitors 
wrote :  **  In  order  to  get  the  matter  between  our 
clients  settled  in  the  most  expeditious  manner  we 
have  been  advised  and  have  thought  it  right  to  issue 
the  accompanying  writ,  which  speaks  for  itself." 

That  was  the  writ  in  this  action  which  simply 
claimed  a  declaration  in  accordance  with  the  state- 
ment of  claim  subsequently  delivered  **  that  the 
plaintiffs  are  entitled  to  erect  the  said  engine-house 
and  any  other  building  they  may  think  proper  for 
the  purpose  of  their  works  on  any  portion  of  the 
piece  of  land  without  the  consent  of  the  defendants." 
On  the  12th  of  March  the  writ  was  issued,  and  on 
the  14th  of  March  a  copy  was  left  at  the  offices  of 
the  defendaniB. 

Then  on  the  15lh  of  March  the  defendants  laid  an 
inf orm'ttion  before  the  Middlesex  magistrates  against 
the  plaintiffs  for  contravening  the  Public  Health 
(Buildmgs  in  Streets)  Act,  1888,  and  a  summons  was 
issued  directing  the  plaintiffs  to  appear  before  a  court 
of  summary  jurisdiction. 

The  statement  of  daira  was  delivered  on  the  18th 
of  April,  and  was  met  by  a  defence  which  iu  para- 
graph 11  said :  "  The  defendants,  having  regard  to  the 
pruvisiuus  of  the  said  Act  of  1888,  deny  that  upon 
tne  true  construction  of  the  plaintiff  company's  Acts, 
the  Waterworks  Clauses  Act,  1847,  and  the  other 
Acts  incorporated  with  the  company's  said  Acts,  the 
plaintiff  company  is  entitled  to  erect  their  said  engine- 
house  or  any  other  buildings  they  may  think  proper 
for  the  purposes  of  their  said  works  upon  any  portion 
of  the  piece  of  land  in  the  statement  of  claim  specified 
without  the  consent  of  the  defendants."  Paragraph 
13  said:  **The  defendants  object  to  the  bringing  of 
this  action  against  them  by  the  plaintiff  company  and 
submit  the  same  is  entirely  without  precedent  and 
will  contend  at  the  trial :  (d)  That  this  court  has  not, 
having  regard  to  the  matters  hereinbefore  mentioned 
and  to  the  provisions  of  the  Judicature  Acts,  and  the 
rules  of  the  High  Court  made  thereunder,  any 
juisdiction  to  make  the  declaration  prayed  for  herein. 
In  the  alt<:mative  {b)  That  the  court  in  the  exercise 
of*  its  discretion  ought  not  to  make  the  said  declara- 
tion, but  that  the  plaintiff  company  should  be  left  to 
CAtabUsh  their  defence  (if  any)  before  the  special 
tribunal  entrusted  with  the  determination  of  the 
question  involved  in  pursuance  of  the  statutes  in 
that  case  made  and  provided  subject  to  their  right  of 
appeal  to  a  Bivisioual  Court  of  the  High  Court  of 
Justice  provided  for  by  section  45  of  the  Judicature 
Act,  1873,  the  decision  of  which  said  court  is  by 
section  47  of  the  said  statute  made  final  and  without 
appeai."    A  bummous  was  taken  out  asking  for  leave 


to  have  a  question  of  law  raised  by  the  defeooe 
decided  before  the  action  was  further  proceeded  with 
and  an  order  was  made  to  that  effect.  The  M«ter'g 
note  was :  *<  The  notice  dated  the  7th  of  Apnl,  1898, in 
this  action  is  adjourned  into  court  on  the  prehminaiy 
objection  of  paragraph  13  (a)  of  the  defenc<'." 

When  it  came  before  the  judg^  it  was  pointed  out 
that  the  alternative  claim  in  paragraph  13— namely, 
paragraph  13  (6)  was  not  mentioned  in  this  note,  ind 
his  lordsbip's  view  was  that  from  that  point  of  Tiew 
the  order  was  imperfect,  and  that  the  second  alterna- 
tive ought  necessarily  to  be  considered  by  the  oooit- 
namely,  whether,  supposing  there  was  jurisdiction  to 
make  an  order,  the  court,  in  the  exercise  of  its  diacre- 
tion,  ought  to  make  the  declaration ;  and  it  w 
agreed  ultimately  at  the  conclusion  of  the  arguiunt 
on  the  9th  of  June  that  the  materials  which  thejndg^ 
should  be  called  upon  to  exercise  his  discretioD  vpos 
should  be  put  before  him,  and  the  case  stood  over  till 
the  14th  for  this  purpose,  when  the  evidenoe  «m 
discussed. 

Meantime,  on  the  9th  of  May  the  summons  takn 
out  by  the  defendants  had  come  on  beforo  tbo 
magistrates.  It  was  found  by  the  magistrates,  ud 
the  fact  was  not  really  in  dispute,  that  this  boildiog  id 
the  plaintiffs  did  project  beyond  the  front  msin  will 
of  the  house  or  building  on  either  side,  and  tka 
magistrates  inflicted  a  fine  on  the  plaintiffs.  Tha 
plaintiffs  applied  for  a  spedal  case  with  a  view  to 
taking  the  matter  before  a  Divisional  Court. 

Bosanquett  Q'O.,  Macmorran,  Q.O.,  and  R,  G.  (Ket. 
for  the  plaintiffs.— Tne  Public  Health  A(»,  183S 
(51  &  52  Vict.  c.  52),  s.  3.  repeals  sectbn  156  d 
the  Public  Health  Act,  1875.  Ord.  25,  r.  5,  pKH 
vides  that  a  declaration  may  be  made,  though  » 
other  relief  is  asked  for.  The  objection  taken  to 
your  lordship's  jurisdiction  is  that  as  the  Pobb 
Health  Act,  1888,  provides  one  tribunal,  no  otber 
can  be  resorted  to.  But  that  is  not  in  aooordasoi 
with  the  view  of  the  Court  of  Appeal  in  Lord  Audikai 
V.  Westminster  Local  Board,  20  W.  E.  845,  L.  B. 
7  Ch.  App.  597,  per  Mellish,  L.J.,  at  p.  607.  TbA 
case  was  commented  on  by  the  late  Master  of  tfat 
Bolls  in  Kerr  v.  Corporation  of  Preston,  25  W.  B.  26*. 
6  Ch.  D.  463.  Hendon  Local  Board  v.  Pounet,  » 
W.  R.  377.  42  Ch.  D.  602;  St.  George's  v.  Ballard,^ 
W.  E.  409,  [1895]  1  Q.  B.  702,  are  cases  when  m 
action  was  brought  by  a  local  board  to  nrtain 
proceedings  which  are  forbidden  by  this  seoiioD- 
Bobinson  v.  Local  Board  of  Barton  Eodes,  32  W.  U. 
249 ;  8  App.  Cas.  798 ;  Barlow  v.  Kwsinqtou  Vtdr^f 
34  W.  R.  521,  11  App.  Cas.  257.  [Stibuho,  J.- 
This  case  differs  from  Lord  AuddaneCs  ease  in  tbiii 
that  there  is  no  power  here  to  pull  down.J 

Jenkins,  Q.C.,  and  Courthope  Munrce,  for  tM 
defendants. — We  submit  that  this  is  not  a  proper  oim 
fur  the  court  to  make  a  declaration  of  right,  notwitii- 
standing  the  fact  that  no  relief  is  claimea.  The  pool 
which  is  in  question  in  this  case  will  be  decidad^ 
another  tribunal.  The  defendant  board  have  notsetn 
unfairly  in  any  way,  and  the  plaintiffii  have  not  beA 
prejudiced  at  all.  The  defence  of  res  judicata  applitf 
in  this  case.  The  exact  point  has  been  decided  bys 
court  of  exclusive  jurisdiction.  [They  referred  ts 
Bobinson  v.  Barton  Local  Board,  21  Ch.  D.  621;  A^ 
V.  Eutchins,  29  W.  R.  724,  6  a  B.  D.  300;  AerO- 
Eastern  Bailtjoay  Oo.  v.  DaUon  Overseers,  14  Tb»* 
L.  R.  421 ;  Stannard  v.  Vestry  of  SL  QUes,  Cb«4^ 
well,  30  W.  R.  693,  20  Ch.  D.  190.]  As  to  ocd.  25.  r.  ib 
we  submit  that  the  Judicature  Acts  and  Rofei  ef 
Court  do  not  enable  any  relief  to  be  given  vkiA 
could  not  have  been  obtained  before  the  pamriny  d 
those  Acts  :  In  re  M%Ws  Estate,  35  W.  B.  65.  SI 
Ch.  D.    24;  Brooking  v.  Maudsley,   36  W.  B-  6«* 
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38  Ch.  B.   636;  Baxter  ▼.  London  County  CouncUf 
63  L  T.  767,  39  W.  R.  Dig.  6a 

They  also  referred  to  Powell  v.  Kemptan  Park 
Racewurse  Co.,  ante,  p.  8,  [1897]  2  Q,  B.  242. 

Boaanguet,  Q.C,  in  reply. — I  admit  that  the  case  of 
Kerr  ▼.  Corporation  of  Preston  is  an  authority  against 
lue,  hut  the  quedtion  is  whether  at  this  date  it  is  a 
ooutroUing  authority.  In  Lord  Auckland  v.  West- 
fkiiuUr  Locai  Board  the  exact  opposite  was  decided. 
I  rely  on  Bobineon  v.  BarUm  Local  Board,  and  Barlow 
▼.  St,  Mary  Ahbott*8,  Ktnsington.  [Jmkins,  Q.C., 
leftrrbd  to  the  latter  cuse  iu  the  Court  of  Appeal, 
32  W.  B.  966,  27  Ch.  D.  362.]  Stannard  v.  Vestry  of 
bU  Q\Ua\  CamhtrwelL  The  question  here  is  oxie  of 
rights  to  real  property,  and  questions  of  that  sort 
w«re  never  intendt^^d  to  be  dealt  with  by  magistrates 
at  all.  As  to  the  defence  of  res  judicata  the  magis- 
trstes  have  found  two  facts,  but  a  fiudiuK  of  tact 
CHonot  create  an  estoppel  at  law  :  Banter  v.  London 
County  Council. 

[The  case  then  stood  over  till  the  14th  of  June  to 
give  the  judge  an  opportunity  of  hearing  the  evidence 
«hich  was  read  on  that  day.] 

SnBZJKG,  J.,  stated  the  facts  as  above  and  con- 
tinued :  Now  the  question  is,  ought  I  to  allow  this 
action  to  go  on  K  The  statement  of  claim  and  the 
writ  simply  asks  for  a  declaration  without  any  other 
relief  whatever.  The  form  of  the  action  is  justified 
by  an  appeal  to  ord.  25.  r.  d  :  **  No  action  or  pro- 
ceeding shall  be  open  to  objection  on  the  ground  that 
a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  court  may  make  binding  declara- 
tions of  right  whether  any  consequential  relief  is  or 
ooold  be  claimed,  or  not."  Now  the  last  sentence  of 
that  rule  is  expressed  in  the  very  widest  terms. 
"  The  court  may  make  binding  declarations  of  right 
whetber  any  consequential  relief  is  or  could  be 
claimed  or  not"  It  is  said,  however,  that  these  wide 
words  must  be  read  with  some  limitation,  and  it  is 
suggested  that  the  court  has  no  authority  notwith- 
standing that  rule  to  make  any  declaration  in  a  case 
in  which  either  before  or  after  the  Judicature  Act  no 
relief  could  be  given  by  the  court.  I  am  not  c^ed 
upon,  it  seems  to  me,  to  decide  on  this  occasion 
whetber  any  such  limitation  is  to  be  read  into  the 
rule.  I  am  not  satisfied  in  this  case  that  there  is  no 
jurisdiotion — that  there  is  an  entire  absence  of  juris- 
diction to  give  consequential  relief,  at  all  events  in 
th*"  present  state  of  the  authorities. 

Now  tbe  material  authorities  appear  to  me  to  be 
three.  The  first  is  the  case  of  Lord  Auckland  v.  The 
Westminster  Local  Board.  That  arose,  not  under  this  Act 
— on  which  there  appears  to  be  no  decision — but  under 
the  Metropolis  Management  Amendment  Act,  1862. 
That  contained  two  clauses  of  a  very  similar  nature 
to  Motion  3  of  the  Public  Health  Act,  1888.  Section 
74  provided  for  what  I  may  call  rectifying  the 
general  line  of  the  street  when  buildings  were  pulled 
down,  and  it  provided  that  it  should  be  lawful  *'  for 
the  Metropolitan  Board  of  Works  to  require  the  same 
to  be  set  back  to  such  a  line,  and  in  such  a  manner  for 
the  improTement  of  any  street  as  the  said  Board 
shall  direct,  provided  that  the  said  Board  shall  make 
oompeDsatiof  to  the  owner  of  such  building  for  any 
damage  and  expenses  which  he  may  sustain  and  incur 
thereby."  Then  section  75  was  an  enactment  that 
**  no  building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of  build- 
ings in  any  street,  place,  or  row  of  houses,  in  which 
tbe  Bame  is  situate,  in  case  the  distance  of  such  line 
of  bnildini^a  from  the  highway  does  not  exceed  50  ft., 
or  within  dO  ft.  of  the  highway,  when  the  distance  of 
the  line  of  buildings  therefrom  amounts  to  or  exceeds  < 


50  ft.,  notwithstanding  there  being  gardens  or  vacant 
spaces  between  the  line  of  buildings  and  the  highway, 
such  general  line  of  buildings  to  be  decided  by  th«^ 
superintendent  architect  to  the  Metropolitan  Board  of 
Works  for  the  time  being ;  and  in  case  any  buildint?, 
structure,  or  erection  be  erected,  or  be  begun  to  be 
erected  or  raised  without  such  consent,  or  contrary 
to  ibe  terms  and  conditions  on  which  the  same  may 
have  been  granted,  it  shall  be  lawful  for  the  vestry  of 
the  parish,  or  the  Board  of  Works  for  the  distriot  in 
which  such  building  or  erection  is  situate,  to  cause  to 
be  made  complaint  thereof  before  a  justice  of  the 
peace,  who  shall  thereupon  issue  a  summons  requir- 
ing the  owner  or  occupier  of  the  premises,  or  the 
builder  or  person  engaged  in  any  work  contrary  to 
this  enactment,  to  appear  at  a  time  and  place  to  be 
stated  in  the  summons,  to  answer  such  complaint,  and 
if  at  the  time  and  place  appointed  in  such  summons 
the  said  complaint  shall  be  proved  to  the  satisfaction 
of  the  justice  before  whom  the  same  shall  be  heard, 
such  justice  shall  make  an  order  in  writing  on  such 
owner  or  occupier,  builder,  or  person  directing  the 
demolition  of  any  such  building  or  erection,  or  so 
much  thereof  as  may  be  beyond  the  said  general  line 
so  fixed  as  afor^paid,  within  such  time  as  such  justice 
shall  consider  reasonable,  and  shall  also  make  an  order 
for  the  payment  of  the  costs  incurred  up  to  the  time  of 
hearing."  The  Westminster  Local  Board  of  Works 
were  taking,  or  threatening  to  take,  proceedings  before 
a  magistrate  under  section  75,  and  the  contention  of 
Lord  Auckland,  who  was  the  owner  of  the  lands  in 
respect  of  which  the  proceedings  were  to  be  taken, 
was  that  the  case  fcdl  not  within  section  74.  but 
within  section  75 ;  and  Malins,  V.C.,  and  the  Court 
of  Appeal,  consisting  of  James  and  Mellish,  L.JJ., 
were  of  opinion  that  the  case  did  not  fall  within 
section  75,  but  within  section  74,  and  consequentiy 
that  a  magistrate  before  whom  a  summons  was  taken 
out  under  section  75  would  have  no  jurisdiction 
whatever  to  deal  with  the  case,  that  section  not  being 
applicable.  Both  the  Vice-Chancellor  and  the  Court 
of  Appeal  granted  an  injunction  in  very  wide  terms, 
which  I  have  got  before  me,  and  which  I  think  .it  is 
right  to  say,  as  it  does  not  appear  in  the  report, 
included  an  injunction  to  restrain  the  Board  of 
Works  from  taking  any  proceedings  for  the  purpose 
of  compelling  the  plaintiff  or  his  builder,  or  any 
person  employed  by  him,  to  abstain  from  erecting 
buildings  on  the  land  in  question,  and  also  to  restrain 
the  board,  their  attorneys,  solicitors,  and  agents, 
from  taking  proceedings  for  the  purpose  of  recovering 
from  the  plaintiff  or  his  buUders  penalties  under  the 
Metropolis  Management  Amendment  Act,  1862.  The 
grouna  on  which  that  is  put  by  James,  L.  J.,  is  this : 
'<  The  plaintiff.  Lord  Auckland,  comes  to  this  court 
and  complains  that  a  public  body  threaten,  and 
intend,  under  colour  of  certain  great  powers  ffiven 
them  by  Act  of  Parliament,  to  take  and  pull  down 
some  buildings  which  he  has  a  right  to  erect,  and  is 
about  to  erect,  on  his  own  property.  He  complains 
that  by  these  threats  they  have  embarrassed  him  in 
the  application  of  his  property  to  the  purpose  he 
desires,  and  have  in  fact  prevented  him  from  erecting 
his  building,  because  they  tell  in  plain  terms  that  if  he 
does  build  they  will  put  in  force  the  powers  of  their 
Act  and  pull  down  his  buildinflr."  Then  he  says : 
*'  It  seems  to  me  to  be  the  same  kind  of  case  as  those 
well-known  cases  in  which  this  court  has  exercised  its 
jurisdiction  by  restraining  railway  companies  from 
proceeding  to  take  land  which  they  had  power  to  take 
for  one  purpose  for  some  other  purpose  for  which 
they  were  not  entitled  to  take  it ;  or  to  take  part  of 
a  house  only  where  the  law  obliged  them  to  take  the 
whole  of  it.  In  those  casi>s  the  court  has  stopped 
them  at  once  and  granted  an  injunction,  beoauae 
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they  were  about  to  exeroiae  their  powers  in  a  manner 
that  was  oppressive  or  in  a  manner  that  was  illegal. 
I  have  no  donbt,  therefore,  that  this  is  a  case 
within  the  jurisdiotion  of  this  court,  and  that  it  is  a 
case  proper  for  this  court  to  decide  once  for  all 
instead  of  obliging  Xiord  Auckland  to  go  before  a 
magistrate  and  discuss  before  him  the  question  of 
jurisdiotion  and  the  difficult  construction  of  these 
Acts  of  Parliament,  and  then  to  carry  the  case  to 
the  Court  of  Queen's  Bench  by  certiorari,  or  to  take 
some  other  step  to  get  it  finally  decided."  [His 
lordship  also  read  the  iudgment  of  Mellish,  L.J., 
and  continued:]  Certainly  that  is  an  authority,  as 
it  seems  to  me,  of  the  Court  of  Appeal  stated  by  two 
▼ery  eminent  judges  that  this  court  has  jurisdiction 
to  grant  an  injunction  in  a  proper  case  to  restrain  a 
public  authority  with  power  to  sue  for  penalties  from 
proceeding  before  the  magistrate  to  recover  those 
penalties.  That  decision  has  been  criticised  by  Sir 
George  Jessel,  sitting  as  Master  of  the  Rolls,  in  the  case 
of  Kerr  v.  The  Corporation  of  Preston.  There  he  refused 
an  application  which  was  made  by  the  plaintiffs,  who 
were  owners  of  a  house,  to  restrain  the  corporation 
of  Preston  from  taking  summary  proceedings  before 
a  justice  of  the  peace  for  recovery  o^  penalties  under 
the  Public  Health  Act,  1875,  on  the  ground  that 
the  plaintiffs  had  set  forward  their  building  without 
written  consent  from  the  defendants  under  section 
156  of  the  Public  Health  Act,  for  which  section  3  of 
the  Act  of  1888  is  now  substituted.  The  Master  of 
the  Bolls  said :  [His  lordship  read  the  judgment  and 
continued :]  The  Master  of  the  Bolls,  I  presume,  had 
the  report  of  Lord  Aiickland's  case  before  him,  but  I  do 
not  know  that  he  was  aware  of  the  form  of  the  order 
as  it  appears  in  the  registrar's  book,  which  was 
actually  made  in  Lord  Auckland* a  case,  I  confess  it 
does  seem  to  me  that  at  all  events  in  the  mind  of 
Mellish,  L.J.,  the  question  was  present,  and  I  have 
little  doubt,  also,  that  it  was  present  to  the  mind  of 
James,  L.  J.  However,  the  criticisms  of  so  eminent  a 
judge  as  Sir  George  Jessel  are  of  great  weight,  and, 
of  course,  weight  must  be  given  to  them  in  any 
consideration  of  tht  subject ;  but  this  remark  is  to  be 
made,  that  Sir  (George  Jessel  sitting  as  Master  of  the 
Bolls  and  not  in  the  Court  of  Appeal  could  not  over- 
rule the  decision  of  the  Court  of  Appeal  in  Lord 
Auckland' 8  case. 

Now,  the  third  case  with  which  I  have  to  deal  is 
the  subsequent  one  of  Stannard  v.  T?ie  Vestry  of  8t, 
GiUs\  CamberwelL  That,  again,  was  a  case  in  which 
there  was  an  application  of  a  siznilar  character  to  this, 
though  not  precisely  the  same.  It  related  to  a 
question  with  regard  to  a  drain.  There  a  dispute  had 
arisen  between  the  local  board  and  the  builder  about 
a  drain  which  the  builder  in  the  course  of  erecting 
some  buildings  interfered  with,  and  they  gave  notice 
to  him  that  they  would  enter  upon  his  land  and 
reinstate  the  drain.  They  afterwaras  abandoned  that 
intention,  and  took  proceedings  against  him  before 
the  magistrate.  The  plnintiff  ttien  brought  an  action 
against  the  defendants  claiming  an  injunction  to 
restrain  them  from  trespassing  on  his  land,  and  from 
proceeding  against  him  before  the  magistrate.  In 
the  statement  of  claim  the  plaintiff  did  not  in  terms 
allege  that  the  defendants  threatened  and  intended 
to  trespass  on  the  land,  and  it  was  there  held  by  the 
Court  of  Appeal  that  as  no  intention  to  commit  a 
trespass  was  proved  or  alleged,  the  plaintiff  had  not 
made  out  his  case  for  injunction  upon  a  trespass,  and 
that  being  so  the  court  had  no  jurisdiction  to  restrain 
the  proceedings  before  the  magistrate.  I  have  read 
that  from  the  headnote,  but  perhaps  it  ^oes  a  litUe 
beyond  the  judgments  which  were  given  in  the  Court 
of  Appeal.  The  facts  must  be  tdcen  to  be  that  the 
local  authority  in  that  case  simply  threatened  to 


proceed  before  the  magistrate.  They  did  not 
threaten  to  take  the  law  into  their  own  hands  and  to 
enter  upon  the  plaintiff*s  land  to  make  any  alteratioo 
in  the  drain.  Hir  George  Jessel,  who  presided  in  the 
Court  of  Appeal,  said  :  [His  lordship  read  the  jadg- 
ment,  and  continued :]  Then  he  goes  on  to  diicoM 
Hedley  v.  Bates,  where  he  himself ,  sitting  at  the  RoUi, 
had  granted  an  injunction  in  a  case  in  which  he 
considered  the  magistrate  had  no  jurisdiction.  It  ii 
to  be  observed  that  in  that  case  the  prooeediogi 
before  the  magistrate  had  taken  place  and  they  hsd 
been  decided  adversely  to  the  pliunliff  in  that  ca8^ 
and  thereupon  the  court  refused  to  interfere.  Upon 
that  ground  both  the  Master  of  the  Bolls  and  Sir 
James  Hannen,  and  the  present  Master  of  the  BoUi  i 
preceded  in  this  case  of  Stannard  v.  The  Vesbryof 
St.  Giles*,  CamberwelL  ; 

Now,  that  being  the  state  of  the  authorities,  and  I  I 
think,  of  all  the  authorities  relevant  to  the  question,  I 
do  not  think  it  would  be  right  for  me  to  say  that 
there  is  absolutely  no  jurisdiction  in  the  oouit  to  ! 
restrain  proceedings  before  the  magistrate.  In  tUi 
case,  as  in  the  case  of  Stannard  ▼.  The  Vestry  of  SL 
Giles,  l^ere  is  no  evidence,  and  indeed  there  is  not 
only  no  evidence  but  no  allegation  in  the  statemflnt 
of  claim,  that  the  defendants,  the  urban  distoet 
council,  threaten  or  intend  to  enter  upon  the  plain- 
tiff's lands ;  and  it  was  admitted  by  the  pbutifffl 
counsel  during  the  argument  that  the  aliegatioiii  is 
that  respect  could  not  be  improved  or  added  ta 
They  simply  show  an  intention  to  prooeed  before  the 
magbtrates,  as  indeed  is  also  shown  by  the  oozni- 
pondence  to  which  I  have  called  attention.  Thcrs  is, 
therefore,  no  ground  for  the  interference  of  the  ooozt 
upon  the  footing  that  the  defendants  threaten  or 
intend  to  do  any  illegal  Act.  All  that  it  is  shon 
they  threaten  or  intend  to  do,  and  that  which  thef 
have  done,  is  to  proceed  before  the  magistrates  in  tk« 
way  which  is  pointed  out  by  section  3  of  the  Statatc 

Now,  whether  or  no  there  be  jurisdiction  m  ths 
court  to  restrain  by  injunction  such  an  ap^^Ucatkn,  ii 
seems  to  me  that  the  granting  of  an  injunotioo  it 
such  a  case  is  a  matter  which  ought  to  be  done  vilk 
the  greatest  possible  caution,  and  I  respeotfnlly  ado^ 
the  language  of  the  Master  of  the  BolU  in  that  cam: 
'*  Where  the  Legislature  has  pointed  out  a  mode  of 
proceeding  before  a  magistrate  it  is  not  a  genml 
rule  for  another  coiirt  to  interfere  and  stop  that  pro- 
ceeding by  injunction."  I  desire  to  add  in  ti» 
present  case,  that  in  contests  between  local  antiioritifl 
and  private  owners  it  seems  to  me  that  that  roleoogbt 
to  be  adhered  to  somewhat  strictly.  In  thM 
matters  as  to  building  lines  the  Legislataie  has  pro- 
vided a  cheap  and  short  mode  of  obtaining  a  deoBioa 
on  the  point  in  question,  and  it  appears  to  me  that 
it  would  be  a  matter  of  regret  if  a  different  and  mot 
expensive  mode  of  obtaining  a  decision  were  to  ba 
habitually  resorted  to  or  resorted  to  in  the  absence  d 
any  very  special  circumstances.  I  confess  my  o«£ 
experience,  sitting  here  as  a  jud^,  leads  me  ta 
bdieve  that  vestries  and  other  looal  authontjea  an 
sometimes  too  ready  to  embark  in  costly  UtigaftiaB 
without  any  equivalent  benefit  to  the  puhKc  or  tht 
ratepay^  whom  they  represent ;  and  I  should  bi 
sorry  if  either  private  individuals  or  the  vestry  wen, 
when  a  cheap  and  speedy  mode  of  settling  a  dit* 
pute  is  provided  by  the  Legislature,  to  reaoct  to  a 
more  expensive  one. 

I  think,  therefore,  that  in  the  exeioise  of  the  diaeff* 
tion  which  is  vested  in  the  court  it  ought,  even  as 
regards  the  granting  of  an  injunction,  to  be  veiy  abv 
to  grant  an  injunction  against  taking  proceeding 
before  the  magistrate  when  the  Legialatare  has 
pointed  out  that  as  the  proper  mode  ox  proceedng; 
and  a  fortiori  it  seems  to  me  that  when  the  ooart 
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ii  fliiDply  asked  to  make  a  declaration  of  right, 
without  giving  any  conseqaential  relief,  the  ooort 
ought  to  be  extremely  cautious  in  making  such  a 
declaration,  and  ought  not  to  do  it  in  the  absence  of 
any  very  special  circumstances. 

Thai  brings  me  to  the  question  whether  upon  the 
materials  before  me  any  special  circumstances  are 
shown,  and  in  my  judgment  there  are  not. 

I  have  already  pointed  out  the  parties  were  at  arm's 
length  on  the  21st  of  December,  1897,  and  the  writ 
was  not  issued  until  March.  In  the  meantime  the 
conncil,  which,  it  appears,  only  meet  once  a  month, 
were  watching  the  proceedings,  and  on  the  23rd  of 
February,  1898,  the  council's  officer  gives  notice  that 
in  the  Febraary  meeting  of  the  council  the  matter 
was  to  be  broueht  before  them.  It  is  to  be  observed, 
as  they  thems^es  point  out  in  the  correspondence, 
proceedings  cannot  be  taken  until  the  house  has  been 
hoilt  and  the  written  notice  has  been  given  to  dis- 
continue the  offence.  The  letter  of  the  23rd  of 
February,  which  I  have  referred  to,  was  simply 
obviously  preliminary  to  giving  that  notice. 

Now  the  waterworks  company,  having  had  this 
notice  on  the  21st  of  December,  proce^  to  build. 
They  say  they  have  expended  a  large  sum  of  money 
in  building.    It  might  have  been  open  to  them,  and 
I  think  they  would  have  stood  in  a  better  position,  if 
on  the  1st  of  January  or  on  the  11th  of  January  they 
had  issued  the  writ,  before  they  had  expended  any 
money.     There  might  have  been  something  to  be 
said  then,  but  they  chose  to  go  on  building,  knowing 
that  the  council  threatened  proceedings,  tUl  they  got 
notice  on  the  23rd  of  February  that  the  council  were 
about  to  move  in  the  matter.     It  is  not  till  then  that 
the  plaintifEi  do  issue  their  writ.      This  is  a  case 
in  which,  in  the  exercise  of  the  discretion  of  the  court, 
the  court  ought  not  either  to  interfere  by  way  of 
injunction  or  to  make  a  declaration  in  accordance 
with  the  prayer  in  the  statement  of  claim,  but  the 
matter    ought   to   be   left  to  the  decision  of   the 
tribunal  which  has  been  pointed  out  by  the  Act  of 
Ptoliament,  and  which  will  lead  to  an  adjudication 
on  the  rights,  by  a  Divisional  Court,  which,  it  seems 
to  me,  is  a  very  proper  mode  of  decidins^  this  ques- 
tion, as  similar  questions  have  already  been  decided 
by  Divisional  Courts  on  similar  applications. 

I  think,  therefore,  I  ought  to  express  my  opinion  on 
the  matter  which  is  now  adjourned  before  me,  that 
the  ooort,  in  the  exercise  of  its  discretion,  ought  not 
to  make  the  declaration  which  is  asked  for. 

Action  diemisaed  with  cods. 

Solicitors,  Bircham  <fe  Co* ;  Kent  ds  Son, 
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Q.  B.  Div.  1     . 

(WUla  and  Kennedy,  JJ.)  J 

Kxo.  V,  Fbt  ash  Othbbs  (Justices)  and  Stoksr. 
Ex  parte  Mastbbs.  (a.) 

Tastices — Criminal  law — Practice — Two  informations 
— Separate  offences — Hearing  of  second  information 
hefore  giving  decision  of  first — Legality  of  conviction, 

3f.,  a  licensed  victualler ,  was  charged  on  two  infor^ 
nations  with  two  separate  offences.  The  first  with 
lermitting  drunkenness  on  his  premises  on  the  1th  of 
^ebruarf/f  1898 ;  and  the  second  with  selling  on  the  Sth 
f  February  intoxicating  liquor  during  closing  hours. 
rhe  Justices  heard  the  first  information,  and  decided 
y  convict,  hut  did  not  announce  their  decision  until  they 


(a.)  Beported  by  E.  G.  Stillwsix,  Esq.,  Barrister- 

at-Law.  { 


had  heard  the  second  information,  which  they  dismissed  ; 
they  then  convicted  on  the  first  information.  In  acting 
091  each  information  the  justices  proceeded  solely  on  the 
evidence  applicable  to  that  information. 

Held,  that  the  conviction  was  good. 

Hamilton  v.  Walker,  40  W.  R.  476,  [1892]  2  Q.  B. 
25,  discvtssed. 

In  this  case  a  rule  nisi  had  been  obtained  for  a  writ 
of  certiorari  to  quash  a  conviction. 

From  the  facts  stated  in  the  affidavits  it  appeared 
that  one  Masters,  a  licensed  victualler,  was  charged 
before  the  justices  of  the  county  of  Somerset  on  three 
informations  with  three  separate  offences,  the  first 
with,  permitting  drunkenness  on  his  premises  on  the 
7th  of  February,  1898 ;  the  second,  with  selling  on 
the  8th  of  February  intoxicating  liquor  during  closing 
hours ;  and  the  third,  with  keeping  his  premises  open 
on  the  same  date  after  closing  hours. 

The  justices  heard  the  first  information  first 
and  unanimously  decided  to  convict,  but  they  did  not 
announce  their  decision,  as  they  desired  to  hear  the 
other  informations  before  doing  so.  They,  therefore, 
proceeded  to  hear  the  second  information,  and  this 
they  dismissed,  whereupon  the  police  superintendent 
in  charge  of  the  prosecution  decided  not  to  proceed 
with  the  third  charge. 

The  justices  then  announced  their  decision  on  the 
first  information,  and  fined  the  defendant  five  pounds 
and  costs  and  ordered  his  licence  to  be  endorsed. 
The  justices,  in  an  affidavit  filed  by  them,  stated  that 
they  were  not  in  any  way  infiuenced  in  adjudicating 
on  the  first  information  by  the  evidence  given  on  the 
hearinff  of  the  second  information,  and  that  they  only 
applied  to  the  first  charge  the  evidence  given  on  the 
hearing  of  the  first  information. 

Danckwerts  {F.  E.  Weatherley  with  him)  showed 
cause. 

Eldon  Banks  {H.  H.  Gregory  with  him),  in  support 
of  the  rule. — Where  a  man  is  put  in  peril  on  a 
criminal  charge  he  is  entitled  to  nave  a  decision  on 
that  charge  before  another  charge  against  him  is 
heard  and  evidence  given  which  might  prejudice  his 
case.  Each  offence  must  be  dealt  with  and  decided 
separately.  If  justices  adioum  their  decision  on  a 
first  charge  and  proceed  to  hear  evidence  on  a  second 
charge,  which  evidence  might  prejudice  their  minds 
as  re^ds  the  first  charge,  they  at  once  lose  all 
jurisdiction  to  convict  on  tne  first  charge. 

Cur,  adv.  vuU. 

May  24. — ^Wills,  J.,  read  the  following  judffment 
of  the  court :  We  are  of  opinion  that  this  nue  imould 
be  discharged.  We  should  be  sorry  to  give  any 
countenance  to  the  notion  that  justices  ma^  mix  up 
two  criminal  charges  and  convict  or  acquit  m  one  of 
them  with  any  reference  to  the  facts  appearing  in 
the  other.  Such  a  course  would  be  contrary  to  law ; 
and,  undoubtedly,  as  a  general  rule,  it  will  be  pru- 
dent and  right  for  justices  to  avoid  any  course  which 
reasonably  bears  the  aspect  of  such  a  mistake.  If  a 
primd  facie  case  is  made  out  that  such  an  error  has, 
or  may  have  been,  committed,  it  will  in  general  lie 
upon  the  justices  to  show  very  clearly  that  it  has  not 
been  committed. 

On  the  other  hand,  we  should  be  equally  sorry  to 
throw  any  doubt  upon  the  right  of  the  justices  in 
any  case,  for  reasons  of  justice  arising  out  of  the 
circumstances  of  the  case  itself  and  for  its  better 
determination,  to  adjourn  or  to  postpone  their 
decision;  and,  if  their  discretion  in  this  respect  be 
honestly  exercised,  and  not,  directly  or  indirectly, 
with  the  view  of  throwing  ia  facts  or  evidence  which 
have  no  legitimate  bearing  on  their  decision,  it  must 
not  be  interfered  with. 
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In  thifl  instaDce  we  think  the  oase  put  forward 
against  the  proorediugs  of  the  justioes  is  completely 
answered.  It  is  impossible,  in  considering  the  weight 
to  bo  given  to  what  the  justices  said  and  the  effect  to 
be  given  to  what  they  did,  to  leave  out  of  sight  the 
iact  that  their  chairman  is  a  great  lawyer,  of  long 
judicial  experience  and  hs  thoroughly  capable  of 
appreciating  thn  impropriety  involved  in  any  mixing- 
up  the  evidence  in  the  several  casef>  which  were 
heard  before  the  decision  upon  the  first  was  pro- 
nounced, and  of  dealiug  with  each  case  separately 
and  upon  its  own  merits,  as  we  ourselves  are.  It  is 
most  unlikely  that  a  bench  of  justices  whose 
deliberations  were  guided  by  him  should  have  been 
permitted  to  fall  into  such  an  impropriety  of  pro- 
cedure as  is  suggested  by  the  appellant. 

We  entirely  accept  the  statement  that  the  justices 
were,  at  the  close  of  the  evidence  and  speeches  in  the 
first  case,  unaoimously  of  opinion  that  there  should 
be  a  conviction  in  that  case ;  and  we  accept  it  none 
the  less  because,  with  that  caution  which  we  might 
expect  from  the  chairman  when  speaking  of  matters 
which  had  happened  some  weeks  earlier,  they  so  state 
**to  the  best  of  their  recollection."  We  entirely 
accept,  also,  their  statement  that  they  applied  to  this 
case  the  evideooe  that  was  given  in  referenee  to  it 
and  none  other.  It  may  be  s^ded  that  in  these  cases 
the  circumstances  were  such  that  it  was  singularly 
easy  to  keep  the  case  in  which  they  convicted  apart 
from  Hie  other  two,  which  related  to  a  different  date 
and  involved  different  charges.  The  extent  of  the 
penalty  to  be  awarded  in  the  case  in  which  they  were 
unanimous  as  to  conviction  might  not  improperly  be 
influenced  by  what  might  be  learnt  by  the  justices 
in  the  course  of  the  two  other  cases.  Indeed,  Mr, 
Bankes,  the  counsel  for  the  appellant,  admitted  in 
the  course  of  the  argument  before  us  that  if  the 
amount  of  tiie  penalty  was  the  only  matter  involved 
in  the  postponement  of  the  judgaient  there  was 
nothing  illegitimate  or  improper  in  the  proceeding. 
We  cannot  doubt  that,  inasmuch  as  the  justices  had 
made  up  their  minds  in  the  first  case  to  convict,  the 
only  question  then  left  unsettled  was  the  amount  of 
the  penalty  to  be  imposed ;  and  that  they  forebore 
immediately  upon  the  dose  of  the  first  case  to  pub- 
lish their  decision  as  to  conviction  or  acquittal  only 
on  account  of  the  obvious  inconvenience  of  splitting 
the  publication  into  two  parts. 

The  case  of  Hamilton  v.  Weaker  was  relied  upon  by 
the  aj)plicaiit  for  the  certiorari^  as  to  which  a  word 
must  >)e  said.  It  iH  reported  in  four  different  reports, 
[1892]  2  Q.  B.  25.  61  L.  J.  M.  0.  135  ;  8  Times  L,  E. 
531 ;  and  56  J.  P.  583.  [It  is  also  reported  in  40 
W.  B.,  at  p.  476.]  Of  thesii  by  far  the  most  comple^-e 
is  that  in  56  J.  P.  583,  to  which  I  therefore  refer.  In 
that  case  Hamilton  wan  summoned  before  the  justices 
on  two  summoDPPS— first,  for  delivering  to  one  Farrell 
a  number  of  indecent  advertisements  to  the  iot^^nt 
that  thpy  should  be  delivered  and  exhibited  to  certain 
in  habitants,  &c. ;  secondly,  for  that  Farrell  exhibited 
to  certain  inhabitants,  &o.,  certain  indecent  adver- 
tisements, and  that  Hamilton  aided,  abetted, 
counselled;  and  procured  Farrell  to  do  so.  The 
magistraten  heard  the  first  summons  and  were  asked 
to  dismiss  it,  but  they  said  they  would  hear  the 
second  summons  before  doing  so,  and,  having  heard 
it,  they  convicted  on  both.  The  court  held  that 
neither  conviction  could  be  supported.  Both  Pollock, 
B.,  and  Yaughau  William<«,  J.,  oeld  that  the  first  was 
bad  because  the  statute  (Jervis*s  Act)  requires  that 
each  case  shall  be  heard  on  its  own  merits  and  on  the 
evidence  given  under  that  one  information.  As  to 
the  second  conviction.  Pollock,  B..  held  that  it  was 
'bad  for  thn  s^me  reason  as  the  first,  and  Vaughan 
Williams,  J.,  upon  a  totally  different  ground — ^viz., 


that  if  the  first  case  had  been  decided  first  the 
defendant  could  have  set  up  cuUre/oia  convict  as  an 
answer,  and  had  been  deprived  of  the  opportunity  of 
doing  so.  Pollock,  B.,  however,  said,  **  I  do  not  go 
so  far  as  to  say  that  the  justices  mi^ht  not  reserre 
their  judgment  after  hearing  the  evidence"  (np-m 
the  first  case).  .  .  .  *'  Here  there  is  nothing  to 
show  that  the  justices,  in  acting  on  each  information, 
proceeded  on  the  evidence  applicable  solely  to  that 
information." 

In  the  present  case  there  is  most  explicit  evidenoe. 
coming  from  a  deponent  whose  assurance  upon  this 
point  is  most  satisfactory  and  conclndTe,  that,  m 
regard  to  the  information  now  in  question,  the  partiei 
proceeded  solely  upon  the  evidence  applicable  to  it, 
and  it  is  clear  that  the  ground  of  the  deditnn  ia 
Hamilton  V.  Walker y  as  stated  in  the  judgmentiof 
both  the  learned  judges  who  formed  the  Divisiopal 
Court,  ^oes  not  exist  in  the  present  case,  and  iti 
existence  is  negatived  by  the  affidavit  to  which  we 
have  referred.  The  same  observation  applies  to  the 
judgment  of  Pollock,  B.,  in  respect  of  the  lecood 
information  before  him.  The  reas'm  given  by 
Vaughan  WDUams,  J.,  for  holding  the  second  con- 
viction bad  has  no  appliaition  whatever  to  tiie 
present  case. 

There  is,  therefore,  no  conflict  between  our  praient 
decision  and  that  given  in  Hamilton  v.  Walker^  and  it 
becomes  unnecessarv  for  us  to  express  any  opinion  as 
to  whetiier  we  should  assent  to  the  reasons  given  I7 
the  members  of  the  Divisional  Court  for  the  jadg- 
ment  given  in  that  case. 

This  rule  must  be  discharged  with  costs. 

Ride  diacJiorged. 

Solicitors  against  the  rule,  OascoUe^^  Wadkamt  ^ 
Bradbury,  for  0*Donougkue  &  AnBon,  Bristol 

Solicitors  in  support  of  the  rule,  Bdl^  Brodrickt  ^ 
Gray,  for  Hirst  A  Sand/ord,  Bristol. 


May  19. 


a  B.  Div.  \ 

(Wills  and  Kennedy,  JJ.)  f 

Ths  Mayor,  &o.,  of  Maksfddld  {App^la^)  *> 
Btttte&WOBTH  {BesponderU],  (a.) 

Local  government — Private  tftreet  works — OhjedM^  4| 
froniagera  —  Insufficiency  and  unrfaionaliaiaf  — 
Private  Street  Works  Act,  1892  (55  <ft  56  Fid.  c  $7), 
s.  7  (d). 

The  appellants^  an  urban  authority,  passed  a  kW«»- 
tion  under  aection  6,  sub-section  1,  of  the  iVi«^ 
Street  Works  Act,  1892,  to  do  what  were  ^'prit^tt^ 
wftrks  "  within  that  section.  Such  works didwii^^ 
the  widening  of  the  particular  street  in  question.  SffO' 
Jications  and  plans  were  pre))ared,  and  the  off^^^ 
passed  a  reaolution  approving  the  same.  The  respn^^'^ 
a  frontager  in  the  said  afreet,  objected,  the  groMd  of^ 
objection  being  that  the  proposed  works  were  "  inisfnf^ 
or  unreaaonabh  "  within  the  meaning  of  section  7,  <:i*J* 
(d),  of  the  Act.  It  was  proved  before  the  jiuUca  » 
the  proposed  vforks  were  necessary  and  proper  for  tk  v^ 
of  the  street  as  a  street.  The  justices  hM  ^^J^^ 
posed  works  were  •'  insufficient  or  unreasonable  "  •»• 
section  7,  dawe  (d),  on  the  ground  thai  the  stred  *"?*  ■ 
narrow  and  that  the  proposed  works  did  iwrf  **''■*  ■ 
widening  of  it ;  tind  accordingly  allowed  the  ohfed»^ 

Held,   that  the  jurisdiction  of  the  fusticeB  .*9^*  ( 
objection  under  aection  7,   clause  (d),  uw  '***?'^ 
determining  wJiether  the  proposed  toorks  wrt  vtpotm 

(a.)  Reported  by  B.  G.  Stillwell,  Esq.,  B*m*t*- 
at-Law. 
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io  effect  the  purpose  pro^tosed  to  be  effected  ;  and  that  the 
order  of  the  juHicea  ehtmld  he  quashed,  as  they  had  based 
their  decision  upon  other  considerations — viz*,  t?ie  widen^ 
ing  of  the  street. 

Thin  was  a  oase  stated  under  the  provisions  of  the 
Private  Street  Works  Act,  1892  [65  &  56  Vict  c.  57). 
and  the  Summarv  Jurisdiction  Acts,  1857  (20  and  21 
Vict.  o.  43)  and  1879  (42  &  43  Vict.  o.  49).  by  justices  0£ 
the  peace  of  the  county  of  Nottingham,  sitting  at  the 
Mansfield  Police-court  as  a  court  of  summary  jurisdic- 
tion in  and  for  the  Mansfield  Petty  Sessionsd  Division 
of  the  said  county,  upon  the  application  of  the  appel- 
lants, who  were  dissatisfied  witn  the  justices'  deter- 
miDation  in  point  of  law  upon  the  hearing  on  the 
17th  day  of  thuiuary,  1898,  of  the  matter  of  certain 
objections  made  by  the  respondent  under  section  7  of 
the  Private  Street  Works  Act.  1892,  to  certain  pro- 
posals of  the  appellants  with  reference  to  a  street 
called  **  Quarry -lane,"  situate  within  the  borough  of 
Mansfield  and  the  said  Mansfield  Petty  Sessional 
Division. 

Upon  the  hearing  of  the  matter  of  the  said  objec- 
tions the  following  facts  were  either  admitted  or 
proved  in  evidence : 

1.  The  appellants  were  the  mayor,  aldermen,  and 
bargesses  of  the  municipal  borough  of  Mansfield,  and 
were  the  urban  sanitaiy  authority  under  the  Pubhc 
Health  Acts  for  the  said  borough.  The  rt^spondent 
was  the  agent  for  and  on  behalf  of  the  trustees  of  a 
charity  called  **  Bellamy's  Charity,"  who  were  the 
owners  of  a  piece  of  land  in  the  said  borough  having 
a  frontage  adjoining  and  abutting  upon  Quarry-lane 
for  a  lergth  or  extent  of  about  200  yards. 

2.  The  Private  Street  Works  Act,  1892,  was  duly 
adopted  by  the  appellants,  and  came  into  force  in  and 
applied  to  the  urban  sanitary  district  of  the  borough 
of  Mansfield  on  the  25th  of  March,  1894. 

3.  In  October,  1896,  the  appellants  resolved  under 
and  in  pursuance  of  section  6,  sub-section  1,  of  the 
Private  Street  Works  Act,  1892,  to  do  private  street 
works — namely,  to  sewer,   level,  pave,   metal,  fiag, 
channel,  and  make  good,  and  to  provide  proper  means 
for  lighting  part  of  Quarry-lane,  which  is  a  *'  street " 
within  the  meaning  of  section  5  of  the  said  Act  and 
the  Public  Health  Acts.      A    specification  of  such 
works,  with  plans  and  sections  and  an  estimate  of  the 
probable   expenses  of  the  work  and  a  provisional 
apportionment    of    the   estimate    of    the    estimated 
expenses  among  the  premises  liable  to  be  charged 
therewith,  was  prepared  by  the  appellants*  surveyor 
and  anbuiitted  to  the  appellants,  who,  by  resolution, 
approved  the  same,  and  such  resolution  was  published 
and  copies  thereof  were  served  on  the  owners  of  the 
premises  liable    to  be  charged,    and  the  approved 
upecification,  plans  and  sections,  estimate  and  pro- 
visional apportionment,  were  kept  deposited  at  the 
appellants    offices,  open  to  inspection  in  the  manner 
prescribed  by,  and  m  all  respects  so  as  to  comply 
with,  the  provisions  of  section  6  of  the  said  Act. 

4.  WiUiiu  one  mouth  from  the  first  publication  of 
the  said  resolution  the  respondent,  tmder  and  in 
pursiukoue  of  section  7  of  the  said  Act,  by  written 
notice,  dated  the  5th  of  June,  1897,  and  duly  served 
on  the  appellants,  objected  to  the  proposals  of  the 
appeUaDts  on  the  grounds  contained  in  section  7  {d) 
of  the  said  Act,  which  are  **  that  the  proposed  works 
ai«  in  sufficient  or  unreasonable,  or  that  the  estimated 
CKpenseB  are  excessive." 

5.  The  appellants  duly  complied  with  the  provisions 
of  section  8  of  the  said  Act  in  order  to  have  the  said 
objectionfl  heard  and  determined  by  a  court  of 
ffommary  jnrisdiotion. 

6.  The  proposed  works  were  intended  to  be  done 
over  a  part  of  the  said  street  about  677  yards  in 
i«ngtli.     For  several  years  past  there  had  been  a  con- 


siderable traffic,  both  vehicular  and  foot  traffic,  over 
and  along  such  part  of  the  said  street  and  such  traffic 
had  increased  during  the  p»st  twelve  months  and  was 
increasing  in  consequence  of  the  erection  (still  in 
progrew)  of  a  street  of  houses  on  land  abutting  on 
and  adjoining  Quarry-lane,  but  at  a  further  distance 
from  Mansfield  than  the  land  belonging  to  the  said 
trustees.  Vehicular  traffic  between  the  said  new 
street  of  houses  and  Mansfield  passed  through  Qaarry- 
lane  and  over  the  portion  thereof  on  which  it  was 
proposed  to  execute  the  works  above  referred  to. 
There  was  no  made  roadway  or  footpath  and  no 
foundation  to  the  road,  which  was  unevtn,  with  very 
deep  ruts,  but  there  was  a  footpath  urregularly 
demarcated  with  rough  stones.  There  were  no  sewers 
to  carry  off  the  sewerage  of  the  houses  erected  and 
in  coui-se  of  erection  in  the  said  new  street  or  of  the 
houses  adjoining  Quarry -lane,  and  there  was  no  pro- 
vision for  lighting.  In  wet  weather  the  said  Quarry  - 
lane  was  almost  impassable,  and  it  was  frequently 
inafoundrous  condition  and  dangerous  to  persons  using 
it,  either  by  night  or  by  day,  with  horses  and  carts  or 
on  foot.  The  average  width  of  the  said  street  during 
the  said  677  yards  was  about  16ft,  and  for  several 
yards  opposite  the  respondent's  land  the  width  was 
about  12ft.  (inclusive  of  the  rough  footway  referred 
to,  which  was  3ft.  in  width).  At  all  other  points  in  the 
street  where  the  respondent's  laud  did  not  join 
Quarry-lane  its  width  was  from  14ft.  6ins.  to  IjSft. 

7.  It  was  admitted  that  the  estimated  expenses 
stated  in  the  provisional  apportionment  were  not 
excessive. 

8.  In  support  of  the  objections  counsel  for  the 
respondent  contended  that  inasmuch  as  it  was  not  part 
of  the  plan  of  the  appellants'  proposed  works  that 
Quarry-lane  should  b-i  widened  opposite  any  part  of 
the  said  land  of  the  said  trustees,  but  that  the  said  works 
should  be  executed  whilst  retainiijg  Quarry-lane  at 
its  present  width,  such  proposed  works  would  be 
insufficient  and  unreasonable  having  regard  to  the 
requirements  of  vehicular  traffic  as  existing  at  the 
present  time,  as  well  as  the  probable  requirements  of 
such  traffic  in  future,  and  that  the  insufficiency  and 
unreasonableness  meant  by  the  statute  had  reference 
to  the  probekble  requirements  of  future  vehicular 
traffic  as  well  as  and  in  addition  to  the  requirements 
of  present  vehicular  traffic. 

9.  Counsel  for  the  appell>vnts  contended  that  it 
could  not  be  found  that  the  proposed  works  were 
insufficient  and  unreasonable  withm  the  meaning  of 
section  7  of  the  said  Act  on  the  ground  only  that  the 
justices  considered  the  said  street  ought  to  be 
widened  before  any  works  were  done  and  that  the 
insufficiency  and  unreasonableness  meant  by  the  statute 
must  be  in  respect  of  the  nature  and  character  of  the 
proposed  works  having  regard  to  the  present 
condition  of  the  street  and  the  traffic  over  it. 

The  justices  were  of  opinion  that  the  proposed 
works  were  insufficient  and  unreasonable,  on  the 
ground  that  the  existing  width  of  the  highway  (that 
is  to  say.  9ft.  of  roadway  and  3ft.  footway)  at  the 
point  before  mentioned  was  insufficient  for  a  highway, 
and  that  such  works,  or  any  part  thereof,  ought  not 
to  be  done  unless  and  until  the  said  street  was  made 
wider,  and  they  therefore,  having  visited  and  viewed 
Quarry-lane  at  such  point,  ordered  and  adjudged 
that  the  said  works  were  insufficient  and  unreason- 
able on  the  ground  that  such  works  proposed 
involved  the  retention  of  the  present  width  of  the 
said  street  without  enlargement.  The  question  for 
the  opinion  of  the  court  was  whether  the  justices 
could  find,  on  the  grounds  above  stated,  that  the 
proposed  works  were  insufficient  and  unreasonable 
within  the  meaning  of  section  7  {d)  of  the  Private 
Slrtet  Works  Act,  1892. 
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W,  Appleton,  for  the  appeUants.— In  this  case  the 
principal  question  depends  npon  the  oonstruotion  of 
the  words  " insufficient  and  unreasonable"  in  sub- 
section {d)  of  section  7  of  the  Private  Street  Works 
Act,  1892.  The  road  in  which  tiie  proposed  works 
were  to  be  done  is  a  "  street "  within  the  meaning 
of  that  Act  and  the  Public  Health  Acts.  By  section 
6  it  is  provided  that  the  urban  authority  may  pass  a 
resolution  to  do  certain  street  works,  and  that  the 
surveyor  shall  prepare  the  specifications  and  estimate, 
and  tiie  provisional  apportionment  of  the  estimated 
expenses  among  the  persons  liable  to  be  charged 
therewith.  Then  sub-section  (c)  of  that  section 
provides  that  those  specifications,  &c.,  may  be 
approved  by  resolution.  Section  7  then  goes  on  to 
say  that  owners  of  premises  liable  to  be  charged  may 
lodge  objections,  and  sub-section  {d)  gives  as  one  of 
the  grounds  for  doiufi  so,  that  the  proposed  works 
are  *<  insufficient  and  unreasonable.^'  The  respon- 
dent lodged  an  objection  on  this  ground,  and  the 
justices,  purporting  to  act  under  Uke  powers  given 
them  by  section  8,  quashed  the  resolution  to  carry 
out  the  proposed  works.  This  they  had  no  authority 
to  do.  The  words  "  insufficient  and  unreasonable  " 
refer  to  the  work  itself,  its  quality  and  character,  and 
the  power  given  to  the  justices  is  only  to  quash  the 
resolution  approving  of  the  specifications,  &c. 
Throughout  the  Act  there  is  no  trace  of  any  intention 
to  ffive  them  jurisdiction  to  quash  the  original 
resolution. 

Chester y  for  the  respondent. — ^The  justices  took  a 
practical  view  of  the  case.  They  viewed  the  road, 
and  came  to  the  conclusion  that  it  was  unreasonable 
to  leave  it  so  narrow  while  carrying  out  the  proposed 
works.  It  is  necessary  to  have  regara  to  the 
probable  increase  of  traffic,  and  in  that  respect  the 
proposed  work  is  "insufficient.*'  Then  again  the 
unreasonableness  comes  in,  as  it  would  bo  unreason- 
able to  perpetuate  the  narrowness  of  this  road  by 
carrying  out  expensive  works.  The  power  given  to 
quash  the  resolution,  refers  to  the  first  resolution  in 
section  6 — namely,  the  resolution  that  certain  works 
shall  be  done.  *'  Unreasonable  "  applies  to  the  whole 
matter;  it  does  not  apply  only  to  the  plans  and 
specifications. 

ATppleton  replied. 

The  following  cases  were  referred  to :  The  Corpora- 
tion of  Sheffield  v.  Alexander  and  Others,  63  1j.  J. 
M.  C.  206 ;  The  Corporation  of  Sheffield  v.  Anderson 
and  Others,  64  L.  J.  M.  C.  44,  43  W.  B.  Dig.  106. 

Wills,  J. — The  questions  raised  in  this  case  are 
certainly  of  some  little  difficulty.  We  have  had  the 
advantfl^e  of  an  elaborate  and  carefully-considered 
argument,  and  in  the  end  I  have  arrived  at  a 
tolerably  clear  conclusion  in  mv  own  mind,  notwith- 
standing the  apparent  difficulty  presented  by  the 
language  used  in  parts  of  the  legislation. 

Now,theAotof  1892provides  that  where  any  street  is 
not,  to  the  thinking  of  the  local  authority,  in  a  proper 
condition,  they  may  resolve  that  certain  works  shall 
be  done,  whidi  comprehend  the  works  which  have 
been  ordered  to  be  done  in  the  present  case.  Then, 
after  that,  their  surveyor  is  to  prepare  plans  and 
specifications,  and  they  are  to  pass  a  resolution 
approving  of  the  plans  either  as  submitted  to  tiiem 
by  the  surveyor,  or  in  some  modified  condition,  and 
then,  upon  that  being  done,  public  notice  is  to  be 
given  and  opportunities  are  to  be  given  to  the  persons 
a£E(dcted  to  object,  and  then  the  objectors  are  finally  to 
be  heard  before  a  court  of  summary  jurisdiction ;  and 
the  nature  and  the  extent  of  the  objections  which 
may  be  urged  of  the  matters  which  axe  taken  into 


consideration  are  to  be  found  in  section  7.  Certain  of 
these  objections,  two  of  them  at  all  events  (see  sub- 
sections (a)  and  (6) ),  beyond  all  doubt,  gcto  the  root 
of  the  whole  scheme,  because  they  are  obieotioiis 
which  in  point  of  fact,  if  the  facts  support  them,  go 
to  establish  a  state  of  things  in  which  the  jurisdiction 
of  the  local  authority  to  pass  any  resolution  never 
existed.  That  is  very  much  as  it  was  under  the 
Public  Health  Act.  Under  section  150  of  that  Act 
the  vestry  or  public  body  might  pass  any  resolutioiis 
it  liked  as  to  the  sewering  and  paving  the  streets, 
and  might  proceed  to  apportionment,  but  if  thej 
tried  to  enforce  it  and  it  turned  out  that  the  thing 
which  was  called  a  street  was  not  a  street,  the  whde 
foundation  of  the  prooeedings  failed,  and  the  persons 
proceeded  against,  escaped.  These  two  classes  of 
objections  are  undoubtedly  preserved  by  section  7 
of  the  Act  of  1892.  But  that  does  not  oonolade 
the  case  here,  because  we  have  got  to  see,  even  if 
the  objection  is  of  that  character,  what  it  is  that  the 
magistrates  have  power  to  do.  They  have  power  under 
section  8  to  quash  the  resolution.  When  one  oomes 
to  look  at  the  scheme  of  the  sections  which  precede 
section  8,  which  gives  this  power  to  quaish  the 
resolution,  and  to  look  more  particularly  to  the  feet 
that  under  section  7  there  is  a  large  class  of  obiectioDS 
which  can  only  apply  to  the  plans  and  specinoatians 
and  so  on,  I  think  it  is  impossible  to  doubt  that  tiie 
whole  of  the  jurisdiction  the  magistrates  have  vilk 
regurd  to  any  resolution  is  to  quash  the  resolution 
which  ajmroves  the  plans  and  sections.  It  gifei 
just  as  effectual  protection  to  the  person  who  ongbt 
not  to  be  proceeded  against  because  this  is  not  a  stnst, 
as  if  the  original  resolution  was  quashed ;  because  ilie 
result  is,  if  the  second  resolution  be  quashed,  tbet 
the  original  resolution  then  stands  without  eoj 
machinery  for  carrying  it  into  effect;  and,  tiiere- 
fore,  as  far  as  sub-sections  (a)  and  (6)  are  ooocemed 
in  section  7,  it  appears  to  me  that  the  Act  simply 
provided  a  cheap  and  summary  remedv  in  esse  s 
mistake  had  been  made  as  to  call&ig  the  place  a  stnst 
when  it  ought  not  to  have  been  called  a  stre^ 
instead  of  the  much  more  elaborate,  roundabout,  end 
expensive  proceeding  which  would  be  nocossary  to 
give  the  person  sought  to  be  charged  the  same  pro- 
tection under  the  Public  Health  Acts. 

Then  we  come  to  what  we  are  speciallj  oonoeraed 
with  in  the  present  case— that  is  to  say,  the  objeote 
arising  under  sub-section  {d) :  "  That  the  proposei 
works  are  insufficient  or  unreasonable,  or  that  ^ 
estimated  expenses  are  excessive."  At  first  sight  tbt 
objection  to  the  proposed  works  might  seem  to  he  tt 
objection  of  the  same  dass  as  that  under  sab-ssetkM 
(a)  and  ((),  and  as  going  to  the  root  of  the  wiiob 
thins;.  1  think,  however,  that  the  language  is  qoiii 
capiu>le  of  anotiier  construction,  because  "  the  pro- 
posed works"  might  very  well  mean  the  propw 
works  as  proposed  and  specified  in  the  resolutioB; 
and  it  seems  to  me  more  natural,  looking  at  the  des 
of  objections  which  are  taken,  to  consider  that  Ptf^ 
liament  did  not  mean  to  inteirfere  with  the  powvoC 
the  local  bodies  to  adopt,  and  definitively  to  sdof^ 
the  scheme  as  a  whole,  as  a  thing  required  to  be  dm 
and  only  meant  to  give  protection  in  case  what  tlw 
proposed  to  do  in  order  to  carry  out  what  was  deeaMt 
to  be  necessarv  should  be  found  to  be  insnffiwt. 
which  means  of  necessity,  as  it  seems  to  me,  that  Ae 
works  are  insufficient  to  carry  out  the  purpose  "Mk 
is  proposed  to  be  effected  by  the  works ;  and  thst  ft 
does  not  mean  that  they  are  inwiffioiwit  with  rsgsi^ 
to  some  matter  which  might  make  a  better  somsbs 
for  the  neighbourhood  in  general,  if  other  tteg 
whidi  are  totally  outside  the  ohaiaoter  of  the  worn 
as  regards  their  sufficiency  in  producing  their  '  ^ 
be  brought  into  consideration.    The 
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fioieiii,"  therefore,  Beems  to  me  to  point  exolosiTely 
to  a  oomparison  between  what  has  been  ordered  to  be 
done  and  the  means  of  effecting  it. 

Now  we  come  to  "  unreasonable.'*  "  Unreason- 
able" is  nndonbtedly  a  wider  word,  and  I  think 
it  does  give  the  magistrates  jurisdiction  to  say, 
as  regards  the  scheme  taken  as  a  whole,  whether 
it  is  nnreasonable  or  not  that  the  thing  in  ques- 
tion which  has  been  resolved  to  be  done 
should  be  done.  I  think  that  follows  from  the 
decision  in  Sheffield  Corportxtian  v.  Anderaon,  which 
is  a  decision  in  the  Court  of  Appeal,  where  they 
held  that,  where  the  premises  were  already  sufficiently 
drained,  a  resolution  approviuR  plans  which  cast  a 
lar^e  expense  on  people  Tot  effecting  further 
dramage,  was  unreasonable ;  and  I  think  there  is  no 
reason  whatever  to  quarrel  with  such  a  construction 
as  that.  If  the  magistrates  had  found  here  that  they 
considered  that  the  works  ought  not  to  be  done  at 
all — that  is  to  say,  that  the  street  did  not  require 
them  for  the  purposes  of  a  street  for  which  it  was  to 
be  used,  ana  that  the  houses  did  not  require  them 
them  for  ^e  purposes  for  which  drainage  is  carried 
out,  namely,  for  sanitary  purposes  and  K>r  the  health 
and  convenience  of  the  people  who  live  in  the 
houses  and  neighbourhood — and  if  they  had  found 
that  the  scheme  was  unreasonable  on  ^lat  ground, 
then  I  think  there  was  jurisdiction  to  disapprove 
of  it,  and  that  to  quash  or  to  amend  the  resolu- 
tion which  approved  the  plans  and  specifications 
would  have  been  well  within  their  jorisdiction.  But 
I  think,  on  carefully  considering  what  they  have 
said  and  what  they  have  not  said,  it  is  pretty  plain 
that  they  take  no  objection  of  that  kind,  indeed 
they  find  a  state  of  thinffs  which  renders  these  works 
absolutely  necessary  if  we  street  is  to  continue  to  be 
niely  and  properly  used  as  a  street.  I  think  that  what 
was  thougnt  was,  that  it  would  be  a  very  good  thing 
to  have  &e  road  made  wider,  and  that  they  could — 
I  do  not  use  this  expression  in  disrespectful  sense — 
put  the  screw  on  tne  local  authority  and  compel 
ttiem  to  widen  the  street  by  refusing  their  assent 
to  ^e  scheme,  and  declaring  that  &e  plans  and 
specifications  were  insufficient  and  unreasonable.  It 
is  quite  plain  from  their  describing  these  works  as 
inanfficient,  when  it  is  admitted  that  they  are  proper 
for  the  purpose  of  effecting  what  they  propose  to  effect 
and  at  no  unreasonable  cost,  that  the^  have  mis- 
understood the  limits  of  the  expression  **  msufficient," 
and  that  they  have  brought  into  play  considerations 
as  to  the  sufficiency  of  the  general  scheme  for  the 
good  of  the  public  in  general,  which  is  quite,  I  l^ink, 
beyond  l^eir  powers.  I  think,  in  the  same  way,  that 
Mr.  Appleton  is  right  in  saying  that  when  we  come  to 
look  very  carefully  through  their  findings  and  what 
they  sav  about  the  contentions  which  were  urged 
before  them,  that  they  mean  to  say  very  much  the 
same  with  regard  to  the  unreasonableness,  and  that 
they  only  find  it  unreasonable  because  they  think 
that  the  corporation  ought  to  throw  into  their 
improvements  something  dse — namely,  the  widening 
of  the  street,  which  could  only  be  done  under  other 
powers  and  not  at  all  by  the  machinery  which  is 
provided  by  this  Act  of  1892,  which  is  now  under 
oonsideraticna.  Therefore,  as  they  have  asked  us  in 
terms  to  quash  their  order  if  we  think  that  they 
have  applied  the  wrong  principleB,  I  think  that  they 
have  applied  the  wrong  principles,  and  that  there  is 
no  groimd  for  saying  that  if  they  had  applied  the 
right  principles  and  considered  whether  this  was 
reasonable  with  reference  to  the  state  of  the  street 
and  the  things  required  to  be  done  in  it,  and  sufficient 
or  insnfficieBt  with  respect  to  the  works  proposed  to 
effect  the  object  propos^  they  certainly  would  have 
dismissed  the  appeal  which   was  before  them.     I 


think,  therefore,  that  this  order  must  be  quashed  and 
this  appeal  allowed  with  costs. 

Kennedy,  J.— I  have  upon  the  whole,  although 
my  mind  has  fluctuated  a  good  deal  in  the  course  of 
the  argument,  come  to  the  same  conclusion  that  my 
brother  has  stated.  I  have  only  this  to  add,  that  in 
my  view,  reading  the  case  stated,  fairly,  I  think  that  it 
is  sufficiently  plain  that  the  justices  used  the  words 
*'  insufficient "  and  "  unreasonable  "  in  such  a  way  as 
to  show  that  the  ground  of  unreasonableness  was 
insufficiency.  Now  insuffidenoy,  I  should  think, 
reading  the  sections  fairly  together,  must  mean  the 
insufficiency  of  the  proposed  works  to  carry  out  the  ob- 
ject for  which  these  works  are  proposed.  I  do  not  think 
it  can  mean  that  you  may  object  to  any  insufficiency. 
For  example,  supposing  that  it  was  a  sewerage 
scheme,  it  could  not  mean  that  you  ought  to  have 
included  in  it  also  light.  I  have  taken  what  one 
may  call  a  broad  instance  of  it,  merely  to  point  my 
view.  I  think  here  that  they  were  holding  the 
scheme  unreasonable,  not  in  reference  to  the  street  as 
a  street  wanting  paving,  lighting,  and  sewering, 
but  because  the  pLm  proposed  dm  not  go  further 
and  say  the  street  is  also  at  the  same  time  to  be 
broadened.  If  I  had  thought  thlit,  fairly  read, 
there  was  a  real  doubt  upon  the  case  that  that  was 
what  they  meant,  I  should  have  preferred  it  going 
back,  but  I  think,  on  the  whole,  by  their  repeated 
use  of  the  words — and  not  going  out  of  the  case  to 
anything  which  we  have  been  told  by  coimsel — they 
must  refer  to  insufficiency  in  the  way  of  not  includ- 
ing widening,  and  t^at  appears  to  me  to  be  outside 
their  power. 

Order  quashed  and  appeal  allowed. 

Solicitors  for  the  appellants,  Torr  A  Co.,  for  John 
Harrop  White,  Mansfield. 

Solicitors  for  the  respondent,  J,  ds  B.  Gole,  for 
Paihley  <k  Hodghineon, 


Q.  B.  Div.  )  TLT         lO     1Q 

(Wright  and  Kennedy,  JJ.)  j  ^^^  ^^'  ^^• 

Beg.  v.  Db.  Tbistbam,  Judge  of  the  Consistoby 
CouBT  of  London,  (a.) 

Ecdeeiaetical  law — Faculty — Application  to  open  coffin 
— Jurisdiction  of  Chancellor — Licence  of  Honte  SecrC" 
tary— Prohibition— Burials  Act,  1857  (20  <fc  21  Vict, 
c.  81),  s.  2d. 

A  Consistory  Court  has  jurisdiction  to  issue  a  faculty 
for  t?M  removal  of  remains  in  consecraied  ground,  and 
has  also  jurisdiction  to  issue  a  faculty  authorizing  the 
opening  of  the  coffin  for  the  purpose  of  inspecting  its 
contents. 

If  it  is  necessary  that  a  licence  should  he  obtained 
from  the  Home  Secretary  before  a  coffin  can  be  opened 
for  such  a  purpose  as  wets  contended  by  the  interveners 
{on  which  point  the  court  gave  no  decision),  that  licence, 
being  in  addition  to,  and  not  in  substitution  of,  the 
faculty  required  to  be  obtained  from  the  ecclesiastical 
court,  would  be  inoperative  wdess  and  until  the  ecdesi-' 
(utical  faculty  had  been  duly  issued. 

Bule  nisi  for  a  prohibition. 

A  petition  was  presented  to  the  judge  of  the  Con- 
sistory Court  of  the  Diocese  of  London  for  a  faculty 
to  open  a  grave  in  consecrated  ground,  and  to  open 
and  examine  a  certain  coffin  in  order  to  ascertain 
whether  the  said  coffin  contained  any  human  remains, 
and,  if  it  did,  to  ascertain  whether  these  remains 


(a.)  Beported  by  Ebskine  Beid,  Esq.,  Banister- 
at-Law. 
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were  the  remains  of  one  Thomas  Charles  Druoe,  whose 
body  WAS  alleged  (falsely  aooording  to  the  petitiou}  to 
be  buried  in  the  grave. 

The  petition  was  made  for  the  purpose  of  procuring 
the  yeilfioation  of  some  evidenoe,  which  had  been  ob- 
tained by  the  petitioner  with  a  yiev7  of  taking  legal 
proceedings  to  set  aside  the  will  of  the  said  Thomas 
Cbarles  Druoe,  on  the  ground  that  no  probate  of  the 
will  ought  to  have  been  granted,  as  the  supposed 
testator  did  not  die  untd  long  after  the  date  at  which 
he  was  said  to  have  been  buried. 

Legal  proceedings  in  the  Court  of  Probate  had  not, 
however,  at  the  date  of  the  petition,  been  actually 
commenced. 

On  the  I7th  of  February.  1898,  Dr.  Tristram,  judge 
of  the  Consistory  Court,  delivered  judgment,  grant- 
ing a  fHCulty.  The  practice  of  that  court  is  to  grant 
a  iHCuity  on  ex  parte  applications  where  primd  fade 
grounns  entitling  the  petitioner  to  the  faculty  are 
bbown,  but  such  faculty  is  directed  to  lie  in  the  office 
for  firieeu  days,  and  if,  during  that  time,  any  person 
interested  in  the  subject-matter  of  the  faculty  enters 
a  caveat  against  its  idsue,  the  court  dissolves  it,  and 
an  action  between  the  petitioner  and  the  intervener 
IS  directed  to  be  tried. 

On  the  15th  of  March  notice  was  served  on  the 
petitioner  that  such  caveat  had  been  entered  on  the 
12th  inst. 

On  the  29th  of  March  the  intervener  obtained  a 
rule  nisi  for  a  writ  prohibiting  the  Consistory  Court 
trom  granting  thn  tuculty,  on  the  ground  that  since 
tUe  Burials  Act,  1857,  the  Consistory  Court  had  no 
junsdiction  to  issue  faculties  to  open  graves  until  the 
order  of  the  Home  Secretary  was  obtained,  and  that 
even  if  it  had  jurisdiction,  such  jurisdiction  extended 
only  to  caMCs  where  a  body  was  to  be  remove  i  from 
one  consecrated  burial  place  to  another,  and  did  not 
extend  to  opeuing  graves  for  the  purpose  of  identify- 
ing the  remains  therein. 

A  rule  for  a  writ  of  prohibition  was  thereupon  ob- 
tained at  the  instance  of  Druce's  executor  and  cert«iu 
other  persons  who  wtre  said  to  be  interested  uuder 
the  will. 

The  decision  of  the  court  depended  mainly  upon 
w>)at  was  the  effect  of  section  25  of  the  Burisds  Act, 
1857,  on  the  ancient  jurisdiction  of  the  Consistory 
Court  with  regard  to  granting  faculties  for  opening 
graves,  and  also  upon  the  general  rules  relating  to 
prohibition. 

Section  25  is  as  follows :  *f  Except  in  the  case  where 
a  body  is  removed  from  one  consecrated  place  of  burial 
to  another  by  faculty  granted  by  the  ordinary  for 
that  purpose,  it  shall  not  be  lawful  to  remove  any 
body,  or  the  remains  of  any  body  which  may  have 
been  interred  in  any  place  of  burial,  without  licence 
under  the  hand  ol  one  of  her  Majesty's  principal 
Secretaries  of  State,  and  with  such  precautions  as 
such  Secretary  of  State  may  prescribe  as  the  condi- 
tion of  buch  licence;  ana  any  person  who  shall 
remove  any  such  body  or  remains  contrary  to  this 
enactment,  or  who  shall  neglect  to  observe  the  pre- 
cautions prescribed  as  the  condition  of  the  licence  for 
removal  shall,  on  summary  conviction  before  any  two 
justices  of  the  peace,  forfeit  and  pay  for  every  such 
offence  a  sum  not  exceeding  £lO." 

The  petition  alleged  certain  facts  as  to  the  man 
having  lieen  seen  alive  after  the  date  of  his  alleged 
burial.  The  rule  for  the  prohibition  raised  six  points : 
(1)  As  to  che  jurisdiction  of  the  ecclesiastical  courts 
piior  to  the  Burials  Act,  1857.  (2)  As  to  how  that 
Act  affected  the  jurisdiction  of  such  courts.  (3)  As 
to  the  licence  of  the  Secretary  of  Siate.  It  was  sub- 
mitted that  the  Legislature  had  not  substituted  the 
licence  for  the  order  of  the  ordmary,  but  had  pro- 
vided it  as  an  additional  security.  (4)  It  was  submitted 


that  prohibition  was  not  the  proper  remedy,  but  an 
appeal  from  the  decision  of  the  Chancellor,  becAuae 
the  matter  was  not  wholly  foreiim  to  tue  juruidictioa 
of  the  Cuancellor's  Court.  (5)  The  application  for  « 
prohibition  was  premature.  The  i^pUcants  had  the 
opportutiity  of  arguing  the  question  in  the  Chan- 
cellor's Court,  and  they  ought  to  do  so.  (6)  The 
construction  of  section  25  of  the  Burials  Act.  1857, 
contended  for  by  the  apf>licants  for  the  prohibition 
was  greatly  against  public  interest;  it  would  affect 
the  position  of  coroners  and  all  ChaaceUors  in  the 
land. 

Arnold   Statham  and  Oamphell  Johnstone  shoved 
cause. — All  that  the  learned  judge  of  tue  Consistory 
Court  had  doue  was  to  grant  a  faculty  upan  an  ex 
parte    application,   and  &at   his  dectaion  oould  be 
reversed  if  anybody  intervening  showed  that,  upon 
the  merits  of  the  question,  the  faculty  would  not  be 
granted.     In  accoi'dauce  with  the  praotioe  of  the 
court,  the  order  had  been  in  the  office  for  fifteen  days 
to  give  time  for  intervention,  and,  although  the  other 
side  had  declined  to  enter  an  appearance  for  fear  of 
recognizing  the  jurisdiction  ot  the  oourt,  they  hid 
actu»Uy  iutervened.  and  were  in  a  position  even  now 
to  have  the  case  heard  upon  its  merits.     Farther, 
that    a    faculty    of    this    nature    was   not    without 
precedent:  see  Sarah  Pope's  case,  15  Jurist  614,  ak) 
a  precedent  in  2  Oughton  331,  and  the  protection  of 
corpses  buried  in  consecrated  ground  had  repeatedly 
been  recognized  by  the  civil  courts :  Foster  v.  Doddt 
16  W.  B.  155,  li.  B.  3  Q.  B.  67,  at  p.  77;  Matd- 
man    v.   Malpas,    1   Hagg.    Cous.    205,   at  p.  208; 
Hutchins  v.  Denziloet  1  Hagg.  Cons.  170,  at  p.  172; 
Adiam   v.    Coulthurst^  L.  B.   2    Adm.  &  Eoo.  30, 
at  p.  38,    16  W.   B.   Adm.   Dig.   16.    Prior  to  the 
Burial  Acts  the  Ecclesiastical  Courts  would  have  bad 
sole  jurisdiction  in  a  matter  of  this  kind,  and  the 
statute,  they  submitted,  did  not  deprive  the  Coosif- 
tory  Court  of  its  ancient  jurisdiction.  The  Legislature 
had  not  substituted  the  licence  of  the  Home  Secreluy 
lor  ttiat  of  the  ordinary,  but  had  provided  that  hu 
licence  should  be  added  as  an  adcUtioual  salegQarJ. 
At  any  rate,  prohibition  was  not  the  proper  remedy, 
which  was  by  way  of  appeal.    Moreover,  the  appUca- 
tiou  for  a  prohibition  in  this    esse    was    oertainly 
premature,  as  it  ought  not  to  have  been  made  until 
the  question  of  jurisdiction  had  been  decided  in  tha 
Couit  of  Appeal.    The  construction  sought  by  tin 
applicants  for  the  rule  to  be  placed  upon  the  seetioa 
would  involve  grave  public  mischief  and  £ar-roaehing 
consequences  that  the  Act  of  Parliament  could  never 
have  intended  to  have  effected.  There  were  nnmeroai 
decisions  which  showed  that  from  very  early  timei 
the    Ecclesiastictd    Courts    had   exercised    exdusve 
jurisdiction    over    ail    churches,    churchyards,   sad 
consecrated  burial-grounds,  and,  aooording  to  law, 
there  could  be  no  removal  of  any  body  from  any 
church  or  consecrated  burial-ground  without  a  <aoolty 
from  the  ordinary.     Formerly  bishops  exeroised  tiw 
jurisdiction  of  the  Ecclesiastical  Court :  SharpeU  mm, 
5  W.  B.  318,  Dearsly  and  Bell  C.  Cas.  160.      On  tks 
point  that  prohibition  was  not  the  proper  remedy  fTm- 
mouth  V.  Collins,  2  Ld.  Baymond*s  Bep.  850 ;  ExpairU 
Williams,  4  B.  &  C.  313;  Denaby  v.  Manch^stfter^  *f., 
Bailway  Co,,  3  Nev.  &  Macn.  Rj.  Cas.,  at  p.  443: 
Serjeant  v.   Dale,  2  Q.  B.  D.,  at  p.  564 ;  23  W.  B. 
Dig.  106 ;  Martin  v.  Mackonochie,  4  Q.  B.  D.,  at  p^ 
731,   28  W.  B.   Dig.    80,    were   referred  to.     Xbs 
scheme    of    the   Burial  Acts    was  to    preaerve  ths 
jurisdiction    of  the   Ecclesiastical    Courta:    see  (4$ 
Geo.    3  c.   75);    Burial  Act,    1852    (15  &   16  VwC 
c.     85);     Burial    Act,     1853    (17    &    18     Tici.   c 
87);    Burial  Act,    1855   (18    &   19    Vicu    c,    128); 
Burial  Act,  1859  (22  Vict.  o.  1).    If  a  iioenoe  fnm 
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the  Home  Seoretary  were  here  neoessary,  a  faculty 
from  the  ordinary  was  necessary  too,  and  the  court 
oonld^  not  prohibit  the  Ecclesiastical  Court  from 
granting  it  oefore  the  civil  licence  was  obtained; 
that,  even  if  the  Ecclesiastical  Court  had  no  jurisdic- 
tion to  grant  the  f  acul^,  that  point  must  be  taken 
before  the  Ecdeeiastioal  Court  itself  and  be  overruled 
there  before  a  prohibition  could  issue  to  the  Queen's 
Bench. 

Bargrave  Dwney  Q,G.,  G.  O,  Fhillimore,  db  H.  0. 
Buckle,  in  support  of  the  rule.— Under  the  Burials 
Act,  18d7,  it  was  a  condition  precedent  to  the  grant- 
ing of  any  faculty  for  moving  a  bodv  that  the 
hoenoe  of  the  Home  Secretary  should  be  obtained, 
except  in  the  case  where  the  application  was  to 
remove  a  body  for  re- interment  in  some  other  con- 
secrated ground.  That  was  not  the  nature  of  the 
present  application.  These  being  the  terms  of  the 
statute.  Dr.  Trmtram  had  no  jurisdiction  to  grant  the 
fttculty  in  the  absence  of  a  licence  from  the  Secretary 
of  State,  since  the  application  did  not  come  within 
the  express  exception  referred  to  in  the  statute. 

Thx  Court  decided  that  the  rule  nisi  must  be 
dissolved. 

Wnj^,  J. — I  think  the  rule  munt  be  discharged 
with  costs,  for  if  in  this  case  the  licence  of  tbe 
SfHsretary  of  State  is  necesoary  (which  is  a  question 
we  need  not  decide)  there  is  nothing  in  seotiun  25  of 
the  Burials  Act,  1857,  to  make  its  grant  a  condition 
precedent  to  the  issue  of  a  faculty  by  the  ordinary, 
which  clearly  must  be  issued  before  any  steps  can  be 
taken  by  this  court  in  the  matter.     In  that  case  the 
faculty  would  be  inoperative  till   the    licence  was 
obtained,    just    as    the    licence    of    the    Secretary 
of    State    would,    if    given    before    the    faculty, 
be   inoperative    till    the    faculty    of    the    ordinary 
was    obtained.      A    writ    of    prohibition    is    only 
to  be  gran  ted  if  the  judg^  of  the  Consistory  Court  has 
no  jurisdiction  or  is  doing  something  contrary  to  law. 
It  seems  clear  that  if  the  application  is  not  for  the 
purpose  of  re-interring  a  body  in  some  other  con- 
secrated ground,  then  a  faculty  could  not  be  carried 
into  effect  until  a  licence  to  do  so  has  also  been 
obtained  from  the  Home  Secretary.    The  Consistory 
judge  has  exercised   jurisdiction    on  these  matters 
from  very  ancient  times,  and  there  is  ample  authority 
for  US  to  hold  that  his  jurisdiction  was  not  restricted 
to   caaes    of   mere  removal  of    a  body   for  burial 
purpoaee.    So  far,  all  that  has  happened  is  that  the 
RsetemiMitioal   Court   has  granted  a  faculty  which 
would   have  to  be  carried  out  according  to  the  law 
and  aooording  to  the  provisions  of  the  Act  of  1857, 
under    which    a   licence,  if  needed,  of  the    Home 
Secretary  would  have  to  be  obtained.    The  petition 
for  the  faculty  has  not  b«)en  heard  and  determined 
in  the  £oclesiastical  Court,  but  merely  a  provisional 
faculty,   since  dissolved,  was  issued  on  an  ex  parte 
application.    Till  it  was  heard  and  determiiiea,  the 
application  for  the  rule  was  premature,  even  if  the 
Ascleaiaatical  Court  has  not  jurisdiction.     Moreover, 
the  applicants  who  have  obtained  the  rule  can  be  heard 
on  thts  merits  of  the   faculty  in  the    Eoclesiasdcal 
Court,  and  if  the  learned  judge  decides  ajcainst  them 
they   would  still  have  a  remedy  by  way  of  appeal 
from  hia  decision. 

KsNinEDT,  J. — ^I  would  point  out  that  if  the  appli- 
cants had  entered  an  appearance  when  they  inter- 
vened the  order  in  question  would  have  gone,  and  they 
Dould  have  beenheiud  as  to  the  merits  of  the  case  by  the 
Consist 017  judge.  The  order  that  had  been  obtained 
sraa  obtained  ex  parte.  It  follows,  therefore,  that  if 
thsy  had  availea  themselves  of  their  rights  to  inter- 
vene when  the  order  was  fincdly  granted,  and  it  tbeu 


appeared  that  the  licence  of  the  Home  Secretary  was 
necessary,  and  it  had  not  been  obtained,  any  person 
who  acted  upon  the  faculty  would  have  been  liable 
to  be  proceeded  against  under  the  section. 

Etde  discharged. 

Solicitors  for  the  interveners,  Freshfidd  &  Williams. 

Solicitors  for  the  respondent,  MacArthur  A  Co, 


Q.  B.  Div.  I  nr      n 

(Wills  and  Kennedy,  JJ.)  /  ^^^  ^• 

Paynteb  V,  Watson,  (a.) 

Metropolis — Building — Rebuilding  on  old  site — Certified 
flails  of  old  building — Lmidon  Building  Act,  lb94 
(57  &  68  Vict,  c.  ccxiii,),  ss,  41,  43. 

A  person  intending  to  erect  a  domestic  building  on  the 
site  of  a  domestic  building  existing  at  the  commencement 
of  the  London  Building  Act,  1894,  7nay  by  section  43  of 
that  Act  submit  io  the  district  surveyor  for  certification 
**  plans  showing  the  extent  of  the  previously -txiding 
domestic  building  in  its  several  parts,**  and  on  getting  a 
certificate  of  the  accuracy  of  the  plans  may  build,  pro" 
vided  he  does  not  deviate  in  any  respect  fronn  the  certified 
plans,  without  regard  to  the  restrictions  imposed  by  the 
Act  upon  the  erection  of  new  buildings. 

Held,  thai  the  'plans  which  he  must  get  certified  under 
tliat  section  are  not  confined  to  ground  plans  or  basement 
plans,  but  include  plans  showing  every  part  of  the  build- 
ing in  every  direction  in  which  it  extends. 

Case  stated  by  a  metropolitan  magistrate. 

Toe  appellant  was  Major  George  Paynter;  the 
resxtondent  was  the  district  surveyor  of  tbe  district  of 
St.  George*s,  Hanovf-r-square  North.  The  case  was 
stated  ou  an  appeal  to  tne  magistrate  from  a  notice 
of  objection  served  by  the  district  surveyor  under 
section  150  of  the  London  Building  Act,  1894.  The 
appellant  had  served  a  buildinj^  notice  under  section 
145  of  the  Act  ou  the  district  surveyor,  and  had 
annexed  thereto  the  plans  aod  sections  of  the  new 
buildings  which  he  proposed  10  erect  on  the  site  of 
Nos.  12  and  13,  Grattou-street.  Tnese  plans  showed 
that  the  new  domestic  buildings  would  not  cover  any 
ground  that  was  uncovered  before,  but  the  arrange- 
ment of  the  upper  floors  was  such  that  a  certain 
amount  of  the  old  existing  air  space  would  be  occu-  • 
pied  by  the  new  buildings,  which  were  to  be  higher 
and  to  contain  more  cubic  feet  than  the  old. 

The  magistrate  found  that  the  plans  of  the  pro- 
posed new  buildings  did  deviate  in  certain  reepects, 
and  particulatly  in  regard  to  height,  from  the  old 
buildings,  and  he  held  that  the  word  *'  deviate  "  in 
section  43  (2)  applied  not  only  to  the  ground  covered 
by  the  old  buildings,  but  also  to  that  of  the  buildings 
in  respect  to  alterations  on  the  several  floors,  and  he 
accoidingly  affirmed  the  surveyor*s  objection. 

It  waH  contended  by  the  appellant  vhat  the  only 
plan  required  by  the  Act  to  be  certified  wasa  plan  show- 
ing tbe  extent  of  tbe  previously-existing  building  in 
it»  several  parts  on  the  basement,  and  that  sections  or 
elevations  showing  the  height  were  unnecessary,  and 
that  the  fact  that  other  plans,  sections,  and  elevations 
had  been  sent  to  and  certified  by  the  surveyor  in  no 
way  affected  the  legal  position  of  the  appellant,  and 
that,  as  no  more  land  was  to  be  occupied  by  the 
intended  buildings  than  was  occupied  by  thd  old 
building,  the  appeUant  could  rebuild  without  contra- 
vention of  section  43  of  the  London  Building  Act, 


(a.)  Beported  by  E&SKINE  Beid,  Esq.,  Barrister- 
at-Law. 
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1894,  and  that  the  notioe  of  objection  by  the  srinreyor 
was  therefore  bad. 

It  was  contended  by  the  respondent  that  in  order 
to  comply  with  section  43  the  appeUluit  was  bound 
to  submit  to  the  respondent  phins  of  the  old  building 
showing  its  extent  in  its  seTcral  parts,  including  the 
height,  width,  and  depth  thereof,  and  that  he  was 
not  entitled  to  deviate  in  any  way  from  the  said 
plans  without  the  consent  of  the  London  County 
Council  or  of  the  tribunal  of  appeal. 

The  magistrate  being  of  opinion  that  the  respond- 
ent's contention  was  correct,  dismissed  the  appeal 
subject  to  a  case  for  the  opinion  of  the  court. 

The  London  Building  Act,  1894,  s.  43,  is  as  follows  : 

*'  Where  any  person  intends  to  erect  a  domestic 
building  .  .  .  abutting  upon  a  street  on  the  site 
of  domestic  buildings  existing  at  the  commencement 
of  this  Act, 

"  (1)  It  shall  be  lawful  for  such  person  before  com- 
mencing to  erect  the  intended  domestic  building  to 
cause  to  be  prepared  plans  showing  the  extent  of  the 
previously-existing  domestic  buildine  in  its  several 
parts  .  .  .  and  to  cause  such  plans  to  be  sub- 
mitted to  the  district  surveyor,  who  shall  (if  reason- 
ably satisfied  with  the  evidence  of  their  accuracy) 
certify  the  same  under  his  hand,  and  such  certificate 
shall  be  taken  to  be  conclusive  evidence  of  the  correct- 
ness of  the  plans.  Such  person  may  ^en  erect  ^e 
intended  domestic  building,  but  so  that  no  more  land 
shall  be  occupied  by  the  newly-erected  building  than 
was  occupied  by  the  previously-existing  domestic 
building  as  so  certified.  If  such  person  fa^  to  submit 
such  plans  •  •  .  and  the  district  surveyor  or  the 
tribunal  of  appeal  refuse  to  certify  the  accuracy  of 
the  same,  such  person  shall  on  rebuilding  be  bound 
by  the  preceding  provisions  of  this  part  of  this  Act." 

'*  (2)  If  a  person  erecting  the  intended  domestic 
building  shall  desire  to  deviate  in  any  respect  from 
the  plan  or  plans  certified  by  the  district  surveyor,  it 
shall  be  lawful  for  him  to  apply  to  council,  who  shall 
sanction  such  deviation  on  such  conditions  as  they 
may  think  fit." 

Maemorran,  Q.G,,  and  Poyeer, — The  plans  that 
must  be  passed  by  the 'surveyor  are  ground  plans 
only,  and  the  words  in  section  43,  "in  its    several 

Earts,"  do  not  refer  to  the  different  floors  of  the 
ailding,  but  are  intended  to  include  any  possible 
outlving  portions  in  the  yard  at  the  rear.  Having 
•  got  his  plans  certified,  the  building  owner  may  pro- 
ceed to  erect  his  new  building,  subject  to  conditions 
imposed  on  him  as  to  height  by  section  47.  The 
whole  object  of  section  43  was  to  give  a  building 
owner  rebuilding  on  an  old  site  a  dispensation  from 
the  provisions  of  section  41  as  to  the  minimum  air- 
space to  be  left  at  the  rear  of  a  new  building. 

Avory  and  Daldy  for  the  respondent.— Section  43 
is  one  of  a  group  of  sections  (sections  41-52)  forming 
Part  V.  of  the  Act,  headed  :  <*  Open  spaces  about  and 
height  of  buildings."  By  section  41  all  new  build- 
ings must  be  so  built  as  to  leave  air-space  from  the 
ground-floor  upwards.  It  follows,  therefore,  that  if 
a  person,  having  got  his  ground  plan  approved,  chose 
to  rebuild  the  upper  part  of  his  premises  with  various 
alterations,  he  might  erect  a  new  house  which  would 
not  meet  the  requirements  of  the  statute  at  all, 
although  he  claimed  to  be  merely  rebuilding  an  old 
one.  If  ho  wants  to  encroach  upon  air-spaces  pre- 
viously existing,  he  must  first  get  permission  of  the 
county  council.  The  words  *'  so  that  no  more  land 
shall  be  occupied  "  do  not  cut  down  the  effect  of  the 
preceding  paragraph  of  the  same  sub-section. 

Wills,  J. — I  cannot  bring  myself  to  entertain 
any   doubt  whatever  in    this    case,      ^e  question 


depends  on  what  is  meant  by  ''plans  showing  the 
extent  of  the  previously-existing  domestic  building  in 
its  several  pads  "  in  sub-section  1  of  section  43.  The 
words  would  be  a  most  extraordinary  synonym  to 
employ  if  intended  to  refer  to  the  ground  plan  or  to 
the  plan  of  the  portions  of  the  ground,  or  the  por- 
tions under  the  ground  occupied  by  the  building  only. 
Moreover,  that  is  not  tiie  natural  meaning  of  the 
words.  The  meaning  appears  to  me  dear — ^namely, 
that  it  is  to  be  a  complete  set  of  plans  that  will  show 
what  the  old  bm'ldii^  was.  Why  is  that  eoaicMf 
It  seems  to  me  to  be  for  this  reason — that  if  the 
person  who  has  got  an  existing  set  of  boildingi, 
which  may  be  utt^ly  in  disregard  of  a  great  many  of 
the  provisions  of  the  Act,  chooses  to  rebuild  them 
exactly  as  they  were,  he  gets  the  protection  of  tiie 
section  with  the  cardinal  condition  attached  that  no 
more  land  is  to  be  covered;  and  I  daresay  ths 
parties  have  been  quite  right  in  assuming  that  the 
real  meaning  of  that  condition  is  that  no  land  shall 
be  occupied  by  buildings  which  was  fonneriy 
uncovered. 

Then  sub-section  2  makes  it  perfectly  clear  wfait 
the  object  was  for  which  the  pums  were  to  be  sob- 
mitted  and  certified.  The  words  "If  a  pemn 
erecting  the  intended  domestic  building  shall  dnire 
to  deviate  in  any  respect  from  the  plan  or  plus 
certified  by  the  district  surveyor"  oannot  possibly 
mean  shall  merely  desire  to  deviate  in  the  one  reBpock 
of  occupying  different  spaces  of  ground.  The  sob- 
section  means  what  it  says — that  if  he  desires  to 
deviate  in  any  respect  he  is  subject  to  the  jurisdiction 
of  the  county  oounciL  I  cannot  see  anything  on- 
reasonable  in  that.  I  cannot  doubt  that  the 
magistrate  has  put  the  right  constrootion  on  seetioa 
43  of  the  Act,  and  that  its  real  intention  is  that  if 
the  building  owner  desires  in  any  respect  to  alter  the 
character  or  outline,  or  to  alter  in  any  wayhiidd 
building,  so  as  to  impose  a  greater  burden  upon  the 
persons,  whoever  they  may  be,  who  are  affected  hj 
the  building,  whether  neighbours,  tenants,  or  any- 
body else,  then  he  is  to  submit  to  the  juriadigtaon  of 
the  county  ooundl,  who  give  or  withhold  then 
permission  to  erect  the  intended  building  aooortiing 
as  they  deem  such  permission  to  be  oonsiituBt  or 
inconsistent  with  public  interest. 

Kennedy,  J.~I  am  of  the  same  opinion.  The 
first  sub-section  of  section  43  is  intenoed  to  cuty 
out  the  Parliamentary  purposes  specified  in  the 
marginal  note  to  the  section,  **  Saving  for  oertam 
domestic  buildings  on  old  sites."  If  a  man  wiehei 
to  rebuild  on  an  old  site,  he  has  first  of  all  to 
prepare  "plans  showing  the  extent  of  the  prefiooily* 
existing  aomestic  buildings  in  its  several  parte." 
Those  plans  are  not  confined  to  the  ground  plan,  hot 
must  mean  plans  showing  every  part  of  the  boildqg 
in  every  direction  in  which  it  extends.  The  ai]p- 
ment  of  the  appellant  would  have  had  no  coloQr  eft 
all  had  it  not  been  for  the  second  paragraph  of  sab- 
section  1.  It  may  be  as  Mr.  Avory  has  soggested 
that  that  proviso  as  to  no  more  land  being  oovend 
was  inserted  merely  ex  dbundanii  cantM ;  hSL  I  tfaiak 
it  was  intended  to  lay  down  that  so  far  as  the  ooob* 
pation  of  a  greater  space  of  ground  was  ooneensdi 
no  deviation  from  the  certified  plans,  however  i 
could  be  considered  too  trivial  to  require  the  oo 
of  the  county  council. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  BandiUmdi  A  do. 

Solicitors  for  the  respondent,  Blaxkmd, 
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Atlas  Mstal  Co.  v.  Millbr. 


OOUBT  OF  APPBAL. 


OEoutt  Of  Appeal. 


June  30;  July  1,  7. 


Prom  Q.  B.  Div.    'J 

(Lixidlej,  M.R.,and  > 

Chitty,  L.JO       j 

Atlas  Mktal  Co.  v.  Milleb.  (a.) 

FraeHce — Costa^  Taxation — Oeneral  coaU    of  action — 
Coats  of  counter-claim. 

Where  the  plaintiff  is  ordered  to  pay  the  costs  of  the 
adion^  and  the  defendant  to  pay  the  costs  of  tJie  counter^ 
daim^  only  costs  actually  occasioned  by  the  counter-claim 
eon  he  charged  to  the  defendant^  and  the  general  costs  of 
the  action  must  not  he  apportioned  between  the  plaintiff 
and  the  defendant^  but  must  all  be  paid  by  the  plaintiff. 

Appeal  from  Cbannell,  J.,  at  oliainben. 
The  material  facts  are  suffioiently  stated  in  the 
judgment  of  Lindley,  M.E. 

Bousfield,  Q,G,,  Bray,  Q.C,  and  Newton  Grane,  for 
the  defendants,  who  appealed,  cited  Saner  y,  Bilton 
[No.  2),  27  W.  E.  472,  11  Ch.  D.  416;  Musimv. 
Brentiniy  29  W.  B.  126,  15  Ch.  D.  287;  Shrapnel  v. 
Laing,  36  W.  B.  297,  20  Q.  B.  D.  334 ;  In  re  Brown, 
Ward  T.  M&rse,  31  W.  B.  936,  23  Ch.  D.  377. 

Eldridge,  for  the  plaintifFlB,  cited  Finska  v.  Brown, 
7  Times  L.  B.  678,  W.  N.  [1891],  p.  116. 

Bausfidd,  Q.G.,  replied. 

Cur,  adv,  vult. 

July  7. — ^The  judgment  of  the  court  was  read  as 
follows  by 

LiHDLBY,  M.B.— In  the  action  the  plaintiffo  sought 
to  recover  damages  from  the  defendants  for  a  Ubel 
l^  ^e  defendants  on  the  plaintiflPw.  The  defendants 
defended  the  action,  and  by  a  counter-claim  sought 
to  recover  damages  for  a  libel  on  themselves  by  the 
plaintiffiB.  The  action  was  tried  with  a  jury,  who 
found  a  verdict  for  the  defendants  on  the  claim,  and 
far  the  plaintiffs  on  the  counter-claim,  and  judgment 
was  entered  accordingly  for  the  d(>fendants  on  the 
claim  with  costs,  and  for  the  plaintiffs  on  the 
oounter-daim  with  costs.  The  costs  have  been  taxed, 
and  the  taxing-master,  following  what  he  under- 
stood to  be  the  rule  laid  down  in  Shrapnel  v.  Laing 
has  apportioned  some  of  the  costs  of  the  action 
between  the  plaintiffs  and  defendants.  The  defen- 
dants oompLiin  of  this,  and  contend  that  none  of  the 
costs  of  tne  action  ought  to  be  thrown  on  them. 
GhanneU,  J.,  at  chambers,  upheld  the  master's 
deciaion,  and  the  defendants  have  appealed  to  this 
oourt. 

The  defendants  rely  on  Saner  v.  Bilton  {No,  2),  which 
was  approved  and  followed  by  the  Court  of  Appeal  in 
Ifason  V.  Brentini  and  In  re  Brown,  Ward  v.  Morse, 
and  still  more  recently  in  the  unreported  case  of 
Bussell  V.  Russell  (19th  of  January,  1898),  which  was 
an  appeal  from  the  Divorce  Court.  Having  care- 
fully studied  these  oases  and  compared  them  with 
Shrapnel  v.  Laing,  Hewitt  v.  Blumer,  3  Times  L.  B. 
221,  Finska  v.  Brown,  and  the  earlier  case  of  Baines 
▼.  Bromley,  29  W.  B.  246,  6  Q.  B.  D.  197,  we  are 
unable  to  see  any  conflict  in  priooiple  between  them. 
If  attention  is  paid  to  the  points  really  decided  by 
them,  there  is  no  decision  that  a  plaintiff  who  has  to 
pay  or  to  receive  the  general  costs  of  an  action  can 
throw  on  his  opponent,  or  have  thrown  on  himself, 
any  part  of  such  costs.  On  the  other  hand,  there 
are  dedsions  that  no  such  apportionment  can  be 
made.  In  Baines  v.  Bromley  and  in  Shrapnel  v. 
Laing  the  late  Master  of  the   Bolls  expressed  his 
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opinion  that  costs  common  to  both  daim  and  counter- 
claim should  be  apportioned,  and  he  suggested  that 
even  the  costs  of  the  writ  might  be  so  dealt  with 
(see  20  Q.  B.  D.  339),  because  the  defendant  got  the 
benefit  of  his  countor-claim  by  means  of  the  writ 
issued  by  the  plaintiff.  But  Lord  Esher  was  careful 
to  add  that  it  was  unnecessary  to  decide  such 
questions,  as  they  did  not  arise. 

We  will  make  another  preliminary  observation 
before  examining  the  decisions  more  closely.  We 
have  not  to  consider  how  an  order  should  be  drawn 
up  so  as  to  give  the  general  costs  of  an  action  in 
which  there  is  a  claim  and  a  counter-claim  to  that 
party  who  recovers  more  than  is  recovered  from  him. 
It  is  unnecessary  to  consider  such  cases  as  Lowe  v. 
Holme,  31  W.  B.  400,  10  Q.  B.  D.  286 ;  and  Lund  v. 
Campbell,  33  W.  B.  610, 14  Q.  B.  D.  821.  In  such  cases 
the  judg^  who  tries  the  action  without  a  jury  has 
greater  power  over  the  costs  than  a  judge  who  tries 
an  action  with  a  jury.  In  the  present  case  judgment 
has  been  pronounced  and  drawn  up,  and  all  we  have 
to  do  is  to  construe  and  give  effect  to  it.  Whether  an 
action  is  brought  in  one  division  of  the  High  Court 
or  another,  whether  it  has  been  tried  with  a  jury  or 
without  a  jury,  the  construction  and  legal  conse- 
quences of  the  judgment  when  drawn  up  must  in 
principle  be  the  same,  although  the  costs  to  be  tuLcd 
may  be  different  in  the  one  case  from  those  in  the 
other. 

Now  let  us  take  the  judgment  in  this  particular 
case.  There  were  some  separate  orders  as  to  costs, 
but  it  is  unnecessary  to  refer  to  them.  By  the  judg- 
ment as  drawn  up  the  plaintiffs  have  to  pay  the 
defendants  the  costs  of  the  action,  not  some  of  them 
or  some  portion  of  them,  but  all  of  them.  There  are 
no  separate  issues  in  the  action  the  costs  of  which 
have  to  be  borne  by  the  defendants.  In  considering 
what  are  costs  of  the  action,  the  counter-claim,  as  dis- 
tinguished from  the  defence,  ought  to  be  disregarded. 
The  costs  of  the  action  ought  to  be  taxed  as  if  thero 
were  no  counter-claim.  Whether  both  parties  fail 
(as  in  Saner  v.  Bilton,  Mason  v.  Brentini,  and  Russell 
V.  RusseU),  or  whether  both  succeed  (as  in  Baines  v. 
Bromley,  Ward  v.  Morse,  Shrapnel  v.  Laing,  and 
Hewitt  V.  Blumer),  or  whether  one  fails  and  the  other 
succeeds,  can  in  principle  make  no  difference. 

This  was  pointed  out  and  decided  in  Ward  v.  Morse  ; 
and  Baines  v.  Bromley  and  Shrapnel  v.  Laing  in  no 
way  conflict  with  that  decision.  In  Baines  v.  Brondey 
the  defendant  recovered  on  his  counter-claim  more 
than  the  plaintiff  recovered  on  his  claim;  but  the 
order  gave  the  plaintiff  the  costs  of  the  action,  and 
he  was  held  entitled  to  them  accordingly.  No 
question  of  apportionment  was  raised  or  decided, 
although  Lord  Esher  in  his  judgment  stated  what  in 
his  opinion  ought  to  be  done  as  regards  costs  common  to 
both  daim  or  counter-claim.  Shra/j^nd  v.  Laing  and 
Hewitt  V.  Blumer  were  precisely  similar  cases,  and 
are  open  to  precisely  similar  observatioas. 

In  Finska  v.  Brown  the  plaintiff  recovered  on  his 
claim  more  than  the  defendant  recovered  on  his 
counter-claim.  The  plaintiff  got  the  costs  of  the 
action,  but  he  had  to  pay  the  costs  of  the  counter- 
claim. He  sought  to  escape  from  the  foregoing  rule, 
and  wanted  the  whole  costs  of  the  litigation.  But 
the  Court  of  Appeal,  following  Shrapnel  v.  Laing, 
decided  against  him.  All  the  authorities  agree  so 
far — i.e.,  they  all  decide  that  a  plaintiff  who  is  to 
pay  or  be  paid  the  costs  of  his  action  is  to  pay  or  be 
paid  the  whole  of  such  costs  as  if  there  were  no 
counter-claim. 

Next,  as  to  the  counter-claim.  The  defendants 
have  to  pay  the  costs  of  this,  and  the  counter-claim 
.is  to  be  tr«*ated  as  an  independent  cause  of  action, 
and,  to  use  Lord  Bsber's  words  (20  €^  B.  338),  as  if 
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the  okim  did  not  exist.  Thii  last  expression, 
however,  is  calculated  to  mislead  if  not  explained 
and  properly  understood.  What  are  costs  of  a 
coonter-daim  ?  The  answer  mnst  be,  the  costs 
occasioned  by  it.  No  costs  not  incurred  by  reason 
of  the  counter-claim  can  be  costs  of  the  counter- 
claim. The  fact  that  if  there  had  been  no  action  the 
costs'  of  the  counter-claim  would  have  been  larger, 
because  the  defendant  would  then  have  had  to  issue  a 
writ  and  take  other  proceedings,  does  not  make  costs 
not  incurred  costs  incurred ;  and  in  considering  what 
the  costs  of  a  counter-claim  really  have  been  in  any 
particular  case  the  costs  saved  by  not  bringins:  a 
oross*action  cannot  be  treated  as  costs  incurred.  The 
introduction  of  counter-claims  has  given  litigants 
advantages  in  this  respect.  Counter-claims,  although 
cross-actions  for  all  purposes  of  procedure  and 
evidence,  cost  less  than  actions,  and  the  party  who 
has  to  pay  the  costs  of  a  counter-claim  gets  the 
benefit  of  the  cheaper  procedure.  To  include  in  the 
costs  of  a  counter-claim  any  costs  not  occasioned  by 
its  being  a  counter-claim,  but  saved  by  its  being 
what  it  is,  appears  to  us  wrong  in  principle  and 
opposed  to  Saner  v.  Bilton  and  Ward  v.  Morse.  If 
Lord  Esher  really  meant  to  express  a  contrary 
opiaion,  we  cannot  agree  with  him.  We  are  satisfied 
that  there  is  no  decision  to  that  effect. 

But  as  pointed  out  by  Lord  Esher,  there  may  be 
costs  brought  in  for  taxation  which  have  been 
incurred  partly  in  support  of,  or  in  opposition  to,  a 
defence,  and  partly  in  support  of,  or  in  opposition 
to,  a  counter-claim — e.^.,  where  there  is  a  defence  of 
set-off  equal  to  the  plaintiff*s  demand,  and  a  counter- 
claim for  more  than  the  plaintiff*s  demand.  In  such 
cases  the  taxing-master  must  apportion  the  costs  as 
best  he  can,  and  fix  the  amount  applicable  to  the 
defence  and  the  amount  applicable  to  the  counter- 
claim. Where  there  are  no  separate  issues  requiring 
special  treatment  the  costs  of  the  defence  will  be 
costs  of  the  action :  the  costs  attributed  to  the 
counter-claim  will  be  costs  of  the  counter-claim. 
Costs  common  to  both  defence  and  counter-claim 
must  necessarily  be  dealt  with  in  this  way.  But  to 
do  this  is  very  different  from  apportioning  what  are 
properly  costs  of  the  action,  and  such  costs  when 
ascertained  must  be  paid  by  the  party  ordered  to  pay 
them.  They  cannot  have  been  increased  by  the 
counter-claim,  and  no  part  of  them  can  be  properly 
regarded  as  costs  of  the  counter-claim. 

In  the  present  case  the  master  has  lost  sight  of 
those  principles,  and  has  apportioned  some  costs 
which  are  properly  costs  of  the  action,  and  has 
thrown  some  part  of  them  on  the  defendants.  In 
other  instances  he  has  tried  to  bring  about  a  fair 
apportionment  by  equalizing  the  amounts  allowed 
to  each  party,  so  as  to  set  one  off  against  the  other. 
The  result  is  that  the  defendants  receive  less  than 
they  ought  in  respect  of  the  costs  of  the  action,  and 
pay  more  than  they  ought  in  respect  of  the  costs  of 
the  counter-claim.  The  case  must  therefore  go  back 
to  the  master  in  order  that  he  may  review  his  taxa- 
tion in  accordance  with  the  principles  above  explained, 
which  are  in  accordance  with  all  the  previous 
decisions  when  carefully  examined.  The  costs  of  this 
application,  both  here  and  below,  will  be  reserved 
until  we  know  the  result  of  the  taxation. 

Solicitors,  Iiidermanr  &  Brown;  Sugden  db  Har- 
ford, 
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(A.  L.  Smith,  Rigby,  and  [  Jalj  1 

Yaughan  Williams,  L.J  J.) ) 

Phillips  v.  The  London  School  Boabd. 

COGKEBTON  V.  ThB  SaME.  (a.) 

Elementary  education — School  hoard — Sii|)eratiiiifali« 
fund — Deductions  from  salaries  of  <eacAer«— Ultit 
vires— -S/emcntory  Education  Ad,  1870  (33  d;9iVid. 
c.  76),  «.  36. 

A  school  hoard  established  a  fund,  to  he  formei  Uf 
means  of  deductions  from  the  salaries  of  the  teachers^  /or 
the  purpose  of  providing  superanntuttion  allowances  for 
the  teachers.  The  hoard  did  not  conirihuJte  to  tkefiad 
nor  insure  its  solvency^  hut  they  administered  it  umikf 
the  advice  of  a  superannuation  committee,  and  theif  ith 
curred  certain  expenses  in  the  working  of  it. 

A  teacher  who,  hy  an  agreement  in  writing  with  Vn  ' 
school  hoard,  had  contracted  to  come  under  the  swptf 
annvation  scheme  and  to  permit  deductions  from  hv 
salary  to  he  made,  subsequently  brought  an  adum  k 
recover  the  amount  of  the  deductions  so  made. 

Held,  thaJt  the  contract  between  the  plaintijf  ami  ik 
school  hoard  was  not  illegal  <u  being  ultra  vires  o/  tk 
hoard  ;  and  that  even  if  tJie  hoard  had  acted  tn  any  vb9§ 
ultra  vires  in  administering  the  fund  the  plaintijf  mi 
not  entitled  to  recover. 

Judgment  of  Wright  and  Kennedy,  JJ.,  ante,  fk 
155,  affirmed. 

Appeals  frcn  the  judgment  of  a  Divisional  Gout 
(Wright  and  Kennedy,  J  J.),  on  the  hearing  of  tas 
appeals  from  the  Westminster  County  Comi,  asOb 
p.  155. 

The  two  actions  were  brought  by  Miss  Phillipi  ail 
Mrs.  Cockerton  to  recover  ^m  the  London  Sdioal 
Board  the  amounts  of  certain  deductions  whiok  hsl 
been  made  from  their  salaries  while  they  v«i 
teachers  in  the  service  of  the  board.  The  facts  of  fhi 
two  cases  are  set  out  ante,  p.  155. 

The  county  court  judge  held  that  the  plamtift 
were  not  entitled  to  recover  the  deductions,  and  gsis 
judgment  for  the  defendants  in  paoh  case. 

The  Divisional  Court  affirmed  the  dedsioa  of  ttl 
county  court  judge. 

The  plaintiffs,  by  leave,  appealed  to  the  Coari  if 
Appeal. 

Jelf,  Q.C.  (Or^fan  with  him),  for  the  appellsiitL— 
The    superannuation  scheme  was  ultra  vires  of  ""' 
school  board,  and  in  consequence  of  that  there 
a   total  failure   of    consideration  for    the 
entered  into  by  the  plaintiffs,  and  the  plaintiib  ■§ 
entitled  to  claim  a  return  of  the  money  paid  by  thsBS 
Price  on    Ultra    Vires,    3rd  ed.,  p.   38 ;    CWi 
Easterfi    Counties    Railway    Co.,    10  Beav.  1 ;  A 
Anglian    Railway    Co,    v.    Easttm    Counties    BaHwS 
Co,,  11  C.  B.  775 ;  Hattersley  v.  Earl  of  ShMmme.  1 
W.  R.  881,    31  L.J.    Ch.  873;  In   re   Phmnix  14 
Assurance  Co.,  Surges  and  StocJs's  case,  10  W.  B. 
31  L.  J.  Ch.  749 ;    Tomkinson  v.  South-Eastern  M 
way  Co,,  35  W.  E.  758,  35  Ch.  D.  675. 

Lord  Colsridge,  Q.C,  and  A.  J.  Bam,  for  the 
dents. 

Cur.  adw.  nA 

July  4.— A.  L.  Smith.  L.J.,  read  the  foUo««| 
judgment:  Tliis  is  an  action  brought  by  a 
who  for  many  years  was  in  the  service  of  the 
School  Board  to  recover  from  that  board  the 
£32  69.  8d.,  being  the  amount  of  contributions  vcte 
tarily  subscribed  by  her  towards  a   sapenumutiH 
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fond  promoted  and  oarried  on  by  tbe  school  board 
for  tbe  benefit  and  aid  of  the  plaintiff  and  their  other 
emplotfia  desirous  of  subsoribing  thereto.  The  plain- 
tin  now  seeks  to  get  back  the  money  which  has  been 
io  paid  by  her  to  this  fund,  and  which  has  been 
applied  by  the  board  according  to  her  directions,  as 
bemg  money  had  and  received  by  the  defendants  to 
the  rue  of  the  plaintiff,  and  in  the  alternative  she 
daims  arrears  of  salary,  and  she  has  brought  her 
action  in  the  county  court  in  that  behalf.  The 
learned  county  court  judge— his  Honour  Judge 
Lumley  Smith — ^gave  judgment  against  the  plaintiff, 
and  the  Divisional  Court,  consisting  of  Wright 
and  Kennedy,  JJ.,  have  affirmed  his  judgment, 
and  the  plaintiff  now  appeals  to  us  against  the 
decision  of  the  Divisional  Court.  In  the  year 
1888  the  School  Board  for  London  started  the 
Bobeme  for  superannuation  allowances  to  their 
tmployH  in  case  of  their  becoming  disabled  by 
permanent  infirmity  of  mind  or  body,  and  took  from 
those  desirous  of  joining  the  scheme  2  per  cent,  upon 
the  amount  of  their  respective  salaries  for  tiie  forma- 
tion of  the  necessary  fund.  It  may  also  be  stated 
that  the  board  has  been  deairous  of  obtaining  from 
Parliament  authority — (a)  to  defray  the  expenses  of 
the  management  of  the  fund,  (i)  to  guarantee  the 
safe  keeping  of  the  same,  but  as  yet  has  not  obtained 
that  authority.  Ic  cannot  be  doubted  that,  had  the 
defendants  been  individuals  and  not  the  creation  of 
statute,  there  could  have  been  no  pretext  for  saying 
that  the  plaintiff  could  recover  back  the  subscrip- 
tions  voluntarily  paid  by  her  for  the  purpose  of  this 
fond,  which  subscriptions  had  been  applied  to  such 
fund  in  accordance  with  her  directions  and  desires. 
Her  contract  with  such  a  defendant  would  be  a 
perfectly  lawful  contract,  and  if  authority  were 
needed,  which  it  is  not.  Lord  Watson's  judgment  in 
HewleU  v.  AlUn,  42  W.  E.  670,  [1894]  A.  C.  383,  has 
only  to  be  referred  to  as  to  this.  But  it  is  argued  on 
behalf  of  the  plaintiff  that,  although  this  may  be  so» 
as  the  school  board  is  the  creation  of  statute  and  can 
therefore  only  exercise  the  powers  conferred  upon  it 
by  statute,  and  as  nowhere  in  the  statute  creating 
the  board  is  to  be  found  the  power  either  to  under- 
take to  administer  a  trust,  which,  it  is  said,  the 
school  board  is  doing  by  collecting,  holding,  and 
administering  the  subscriptions,  upon  the  advice 
and  recommendation  of  a  committee  on  superannua- 
tion, composed  of  the  chairman  of  the  board,  five 
reprpsentatives  elected  by  the  board,  and  five  repre- 
sentatives elected  by  the  subscribers  to  the  fund,  or 
to  pay  ratepayers'  money  towards  the  expenses  of 
carrying  out  the  scheme,  which  it  is  said  the  school 
board  is  also  doing,  therefore  tbe  board  is  acting 
ultra  virei,  and  consequently  this  action  U  maintain- 
able, for  there  has  been  a  total  failure  of  tbe  con- 
sideration as  to  the  purposes  for  which  the  moneys 
have  been  subscribed  by  the  plaintiff  to  the  fund. 
By  section  35  of  the  Elementary  Education  Act, 
1870,  which  is  the  Act  regulating  the  school 
board,  it  is  enacted  that  ''A  school  board  may 
appoint  a  clerk  and  a  treasurer  and  other  necessary 
officers,  includiug  teachers  required  for  any  school 
provided  by  the  board,  to  hold  office  during  the 
pleasure  of  the  board,  and  may  assign  them  such 
salaries  or  remuneration,  if  any,  as  they  think  fit." 
The  point  as  to  the  board  having  used  ratepayers' 
money  towards  the  expenses  of  the  scheme,  which 
was  the  point  argued  before  the  county  court  and  tbe 
Divisional  Court,  is  in  my  judgment  untenable,  for 
the  contract  between  the  plaintiff  and  the  board 
makes  no  provision  that  the  board  shall  use  any  of 
the  ratepayers'  money  in  carrying  out  the  scheme, 
and,  if  they  do  so,  that  in  no  way  makes  the  contract 
between  the  plaintiff  and  the  board  illegal,  and  the 


suggestion  that  the  contract  between  the  plaintiff 
and  the  board  is  ultra  vires  fails,  and  I  agree  with  the 
Divisional  Court  upon  this  point. 

But  the  other  point,  which  came  up  during  the  argti-^^ 
ment  in  this  court,  still  remains  to  be  dealt  with,  and 
for  the  purposes  of  this  case  I  will  assume  that  the  school 
board  has  contracted  ^th  the  plaintiff  to  administer 
a  trust  by  undertakiog  to  administer  the  funds  of  the 
superannuation  scheme  in  the  manner  above  men- 
tioned, and  that  no  provision  can  be  found  in  the  Act 
authorizing  the  board  to  do  this.  I  say  I  will  assume 
but  not  decide  that  this  is  so,  for  in  my  judgment, 
even  if  this  be  so,  it  will  not  entitle  the  plaintiff  to 
maintain  this  action  either  for  money  had  and  re- 
ceived, as  being  money  paid  without  consideration, 
or  for  arrears  of  salary.  If  an  action  for  money  had 
and  received  would  lie,  the  case  of  Lamh  v.  Great 
Northern  Bailway  Co.,  39  W.  R.  475,  [1891]  2  Q.  B, 
281,  approved  of  in  this  court  in  Hewlett  v.  Allen, 
41  W.  E.  197,  [1892]  2  Q.  B.  662,  was  wrongly 
decided,  and  I  am  not  by  any  means  prepared  to 
hold  that  it  was.  But,  assuming  that  what  the  board 
is  doing  is  not  authorized  by  statute,  either  as  regards 
expending  ratepayers'  money  in  the  management  of 
the  scheme  or  without  spending  such  money  as 
regards  the  administration  of  a  trust,  can  the  plaintiff 
recover  back  the  subscriptions  she  has  heretofore 
voluntarily  made  to  this  fund,  which  have  been 
applied  to  the  purposes  thereof  in  strict  accordance 
with  her  mandate  P  This  fund  has  been  in  existence 
from  the  year  1888  to  the  present  time,  and  during 
the  years  1889  to  1897  inclusive  the  plaintiff  has  been 
a  voluntary  subscriber  of  2  per  cent,  of  her  salary  to 
this  fund,  thus  earning  her  right  during  ,all  this 
time  to  come  upon  the  fund,  when,  according  to 
the  scheme,  upon  her  becoming  disabled  by  permanent 
infirmity  of  mind  or  body,  she  would  be  entitled  to  do 
so.  The  other  numerous  subscribers  to  the  fund, 
amounting,  it  is  said,  to  10,000  persons,  were  in  like 
position  as  the  plaintiff,  the  subscriptions  of  all  goinff 
in  aid  of  those  who  became  incapacitated.  I  find 
that  during  this  period — i.e.,  from  1889  to  1897 — 
£7,175  has  been  paid  by  way  of  superannuation 
allowances  to  teachers  and  officers  of  the  School 
Board  when  disabled,  and  that  sucb  allowances  are 
continuing  to  be  paid,  and  that  upon  the  25th  of 
March,  1897,  this  fund  had  a  balance  in  hand  of 
£94,861.  That  the  plaintiff  has  for  yeara  voluntarily 
contributed  to  this  fund  and  acquiesced  in  its  being 
managed  and  applied  as  it  has  been  is  bayond  dispute. 
If  the  plaintiff  was  in  a  court  of  equity,  what  right 
would  she  have  after  this  acquiescence  nov  to  demand 
back  her  subscriptions,  which  have  been  and  ara 
being  dealt  with  in  the  way  she  has  always  desired, 
to  the  prejudice  of  the  other  subscribers  who  desire  to 
continue  to  subscribe  thereto  and  thus  be  protected  in 
case  of  becoming  disabled  F  She  could  have  no  such 
right  after  her  acquiescence  if  she  was  in  a  court  of 
equity.  If  she  goes  into  a  court  of  law,  as  she  has 
done,  and  seeks  to  recover  back  her  subscriptions  as 
money  h%l  and  received,  which  cause  of  action  is 
applicable  when  the  defendant  has  received  money 
which  in  justice  and  equity  belongs  to  the  plaintiff 
under  circumstances  which  render  the  receipt  a 
receipt  by  the  defendant  to  the  use  of  the  plaintiff 
(see  per  Lord  Mansfield  in  Moses  v.  Mac/erlan,  2 
Burr.  1005),  what  must  she  prove  P  She  must  prove 
that  she  handed  the  money  she  seeks  to  recover  hack 
to  the  defendants  for  a  purpose,  and  that  they  have 
not  applied  it  to  that  purpose,  and  that  there  has 
therefore  been  a  total  failure  of  consideration  at  the 
time  she  brings  her  action.  This  she  cannot  prove, 
for  it  is  not  tbe  truth,  for  during  all  the  time  she 
has  been  subscriber  to  the  fund  she  has  had  the  right 
^  to  a  grant  according  to  the  provisions  of  the  scheme. 
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Upon  these  grounds  this  action  fails,  as  does  also  the 
action  brought  by  Mrs.  Gockerton.  If  the  plaintiff 
oan  establish  that  tbe  school  board  by  reason  of 
being  the  creation  of  statute  cannot  in  the  circum- 
stances of  the  case  administer  the  fund,  it  may  be 
that  the  plaintiff  by  pursuing  the  proper  course  might 
obtain  the  appointment  of  a  fit  person  for  the  purpose 
of  administering  the  fund,  or  it  may  be  that  she 
might  obtain  a  distribution  of  the  fund  between  the 
different  contributors  according  to  their  respectiTC 
interests  therein,  but,  though  I  offer  no  opinion 
thereon,  she  cannot  maintain  an  action  for  money 
had  and  received  to  get  back  the  subscriptions  she  has 
Toluntarily  for  years  subscribed  to  the  fund  and 
which  up  to  action  brought  have  been  and  were  being 
applied  to  the  very  purposes  for  which  she  made  her 
subscriptions,  and  during  all  which  time  she  has  had 
the  right  of  participation  in  the  scheme  according  to 
its  terms  and  conditions ;  nor  can  she  bring  an  action 
for  arrears  of  salary,  for  no  arrears  exist.  In  my 
judgment  the  appeals  in  both  actions  must  be 
dismissed  with  costs. 

KiQBY,  L.J.,  read  the  following  judgment :  The 
plaintiffs  in  these  actions,  Miss  Phillips  and  Mrs. 
Gockerton,  were  formerly  teachers  in  the  employment 
of  the  School  Board  for  London,  and  each  of  them 
brought  her  action  in  the  county  court  for 
Westminster  for  the  recovery,  either  as  money  had 
and  received  or  as  unpaid  salary,  of  sums  amounting 
to  2  per  cent,  on  the  total  annual  amount  of  their 
respective  salaries,  deducted  each  year  during  their 
employment,  as  contributions  made  by  them  to  a 
superauD nation  fund  arising  from  subscriptions  made 
by  officers  of  the  school  lK>ard.  The  county  court 
judiEe  dismissed  both  actions,  and  his  decision  was 
confirmed  by  a  Divisional  Court,  consisting  of 
Wright  and  Kennedy,  J  J.  Each  of  the  plaiutiffs 
app^ed  on  leave  given  by  the  Divisional  Court,  and 
the  appeals  were  argued  together. 

The  grounds  on  which  the  appeals  were  based 
were  siu)stantially  as  follows — that  the  superannua- 
tion scheme,  in  furtherance  of  which  the  contributions 
of  2  per  cent,  were  made,  was  in  the  nature  of  an 
insurance  business  carried  on  by  the  school  board ; 
that  the  carrying  on  of  such  a  bosioess  by  the  board 
was  illegal,  as  being  ultra  vires ;  that  every  part  of 
the  scheme  was  rendered  illegal  as  being  ancillary  to 
the  main  illegal  scheme ;  and  that  there  was  as  a 
consequence  a  total  failure  of  consideration  entitling 
each  plaintiff  to  a  return  of  her  contributions. 

On  the  24th  of  March,  1893,  the  School  Board  for 
London,  through  their  clerk,  sent  to  their  officers 
and  teachers,  in  the  form  of  a  series  of  resolutions 
numbered  1  to  8,  a  superannuation  scheme  with 
provisions  for  putting  it  into  operation.  The  follow- 
ing resolutions  and  parts  of  resolutions  are  all  that 
seem  material  for  the  purposes  of  these  appeals: 
**  (1)  That  every  officer  appointed  on  or  after  the 
2dth  of  March,  1893,  be  appointed  subject  to  a 
deduction  of  2  per  cent,  from  his  or  her  salary,  the 
amount  so  deducted  to  be  carried  forward  to  the 
account  of  the  superannuation  fund.  (2)  That 
every  teacher  now  in  the  service  of  the  board  be 
given  the  option  until  the  25th  of  March,  1893,  of 
joining  the  superannuation  fund,  subject  to  the 
condition  stated  in  resolution  1.  •  .  •  (4)  That  in 
the  case  of  every  teacher  now  ia  the  service  of  the 
board  who  is  not  desirous  of  joining  the  superannua- 
tion fund  under  the  conditions  contained  in  resolu- 
tion 2,  the  amounts  already  contributed  to  the  fund 
b J  repaid,  together  with  its  accumulated  interest,  less 
the  deduction  of  actual  management  expenses,  upon 
condition  that  a  receipt  is  given  abandoning  all 
farther  claims  upon  the  fund.    (5)  That  the  board 


adhere  to  the  following  resolntum  of  the  Slit  d 
March,  1892  :  *  That  the  board  should  oonttnne  their 
applicatirkn  to  Parliament  for  anthoiity  (a)  to  dsfaif 
the  expeuHOS  of  the  management  of  the  sapenmns- 
tion  fund,  and  (6)  to  guarantee  the  safe  keeping  of 
the  same ' ;  but  will  make  no  oootribution  to  As 
benefits  or  insure  the  solvency  of  the  funds.  (6)  Tlnl 
pending  the  receiving  of  Parliamentary  powers  tbi 
board  administer  the  su^rannnatioii  fnoa  apon  ttt 
advice  and  recommendation  of  a  committee  of  nper' 
annuation,  consisting  of  members  of  the  hoaid  lai 
representatives  of  the  various  sections  of  the  offien  of 
tbe  board.  Also  that  for  future  applioatioiM  for 
superannuation  the  scale  of  benefits  prescribed  bf  tk 
following  rt*solutions  (here  the  then  existing  rsnlt^ 
tions  as  to  superannuation  allowances  are  set  forth) 
be  suspended  until  aforesaid  Parlianaentaiy  povn 
have  been  obtained,  and  that  the  oommitts*  <l 
superannuation  be  empowered,  after  actuarial  adfirt 
has  been  taken,  to  substitute  therefor  such  a  seile  ft 
benefits  as  the  fund  is  able  to  provide,  aud 
upon  receipt  of  such  Parliamentary  powen,  fortfar 
review  the  new  state  of  circumstances  in  refersnosti 
the  contributions  and  benefits.  (7)  That  the  mfth 
annuation  iicheme  constituted  under  the  fbraf(qiaff 
yesolutions  be  put  int^  operation  as  from  the  Ssthit 
March  n(<xt  for  all  officers  of  the  board  wfaoifasll4 
that  date  be  entitled  to  claim  superannuation  sliov* 
anoes  under  the  above  resolutions,  and  that  it  ^^ 
referred  to  the  finance  committee  to  oury  out  i 
and  the  preceding  resolutions.  (8)  That  the 
mittee  on  superannuation  be  constituted  as  f<  * 
The  chairman  of  the  board  ex  officio;  five 
tivos  to  be  elected  hy  the  board ;  five 
to  be  elected  by  subscribers  to  the  faud- 
one  head  teacher  to  be  elected  by  the  head 
three  assistant  teachers,  one  at  least  of  whom  ibtA 
an  assistant  mistress,  to  be  elected  by  the 
teachers;  one  member  of  the  non-teaching 
be  elected  by  the  non-teaching  sta£*' 

As  might  be  gathered  from  the  above  rssoli 
a  superannuation  fund  had  already  been  set  on 
by  tne  board,  and  resolutions  with  refercDoe  th 
had  from  time  to  time  been  passed  by  the  boaid, 
since  both  the  appeals  before  us  are  ooooenu' 
with  the  superannuation  scheme  oonstitated 
the  resolutions  above  set  forth,  it  is  not  neess 
rbfer  to  the  terms  of  any  earlier  resolntioni. 
subscribers   to    the    existing  fond  to  whom 
resolutions  were  sent  were  requested  to  exere 
option  (1)  of  joining  the  superannuation  fond 
the  conditions  stated  in  resolution  No.  2;  or  (3 
withdrawing  their  contributions  to  the  fond  on 
terms  prescribed  in  resolution  4. 

The  plaintiff  in  the  first  action,  who  had 
subscribed  to  the  superannuation   fand« 
join  the  fund  under  the  conditions  stated  in 
2,  and  thus  voluntarily  submitted  during  tbs 
whilst  she  continued  to  be  a  teacher  to  the  * 
from  her  salary  of  2  per  cent.,  in  aooOTdsim 
resolution  1. 

The  plaintiff  in  the  seoond  action 
aftei*  the  Loth  of  March,   1893,   and  tlietvloce 
without  the  exercise  of  any  option  cm  her  part 
the  operation  of  n^solution  1.    Bach  plamtiff 
to  be  a  teacher   before  bringing  her  action. 
deductions  were  regularly  maide  from  the 
both  appellants  whilst  they  oontinoed  to  be 
but  neither  of  them  received  or  ever  beoams 
to  receive  any  payment  out  of  the 
fand. 

Turning  now  to  the  oonsideration  of  the 
annuation  scheme    set  forth  in  the 
order  to  determine    the  relations  of  tlie 
appellants   to  the  school  board  and  the  other 
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•oribfln  thereto,  if  the  school  board,  as  oontended  by 
Ihe  appellants,  nndertook  the  dut  jr  of  insuring  them 
isiiiist  certain  risks,  and  has  earned  on  the  business 
of  insnranoe,  a  business  which  certainly  is  not  within 
Umb  powers  of  the  school  board,  a  ^ve  question 
■ight  arise.  But  a  careful  examination  of  the 
nsolutions  shows  these  contentions  to  be  unfounded. 
Ibe  sohool  board  in  the  case  of  the  first  appellant 
bfite,  and  in  the  case  of  the  second  appellant  impose 
It  a  condition  of  her  employment,  a  subscription  to 
hb  superannuation  fund,  but  enter,  into  no  contract 
if  iDsoracce  in  either  case.  By  the  express  terms  of 
Ksolntion  5  they  made  it  plain  that  they  would  not 
untribnte  to  the  benefit  of  the  fund  or  even  insure 
b  solrenqy.  It  is  true  that  by  resolution  6  they 
ndertaike  the  dui^  of  administering  the  fund  in  the 
baited  manner  pointed  out  by  that  resolution.  It  is 
Jso  true,  as  was  pointed  out  in  the  argument,  that 
bey^  hare  allowea  their  paid  officers  to  devote  a 
NBtion  of  their  time  towards  the  service  of  the  fund, 
Dd  have  incurred  certain  expenses  in  relation  to  the 
forking  of  it ;  but  there  is  nothing  in  the  scheme  to 
idicate  that  they  intended  to  tuce  any  obligation 
poo  themselves  in  regard  to  any  such  last-mentioned 
latters. 

It  may  be,  however,  that  the  undertaking  of  the 
■tgr  of  administering  the  fund  in  the  manner  pointed 
it  in  resolution  6,  or  in  the  manner  in  which  that 
ligation  has  becm  interpreted  in  practice,  was  a 
ttttior  uUra  vire$  the  school  board.  It  does  not 
ifMar  necessary  now  to  dedde  any  such  question. 
Bee  it  may  for  the  purposes  of  this  case  be  assumed, 
Hhoot  aotoally  deciding  it  and  without  aSeoimg  the 
lliial  ooDdusion  arrived  at,  that  in  the  matters  now 
faned  to  the  board  was  acting  ultra  vtrea.  This 
iion^  of  theirs  would,  however,  in  no  way  alter  the 
Mfitial  nature  of  the  superannuation  scheme,  which 
M  the  creation  by  the  subscribers  themselves  of  a 
nd  which  was  to  supply,  in  accordance  with  the 
nestkma  of  the  superannuation  committee,  all  Ihe 
Bef  to  which  any  subscriber  could  ever  be  entitled. 
m  insurance  scheme  was,  in  fact,  in  the  nature  of  a 
itiial  insurance,  and  not  an  insurance  by  the  board 
alL  The  scheme  was  not  originated  in  order  that 
»  board  might  administer  it;  but  the  administra- 
n  by  the  board  was  ancillary  to  and  not  really 
wasaiy  for  the  purposes  of  the  scheme.  If  the 
ird  were  restrained  from  administering  the  fund, 
I  main  puiposes  of  the  scheme  could  stiU  be  carried 
t  tQcoenfuliy.  It  would  be  unreasonable  to  hold 
it  the  whole  scheme  failed  because  a  subsidiary,  and 
§mt  as  the  real  objects  of  ihe  scheme  are  concerned 
uessential,  and  even  it  may  fairly  be  said  an 
important*  part  of  it  could  not  be  carried  out 
dbmt »  deputure  by  the  school  board  from  their 
tntory  powers.  If  the  sohool  board  coidd  not 
nerly  act  as  trustees,  the  remedy  would  be,  not  to 
Mie  the  trust  invalid,  but  to  appoint  other  trustees. 
S  oonit  never  permits  a  trust  to  fail  for  want  of  a 
■tee.  Indepenoently  of  the  question  of  uUra  virei, 
n  ooold  not  be  any  ground  for  granting  the 
intiff  ihe  relief  daimed.  Each  subscriber  paid  his 
her  oontrihatkm  to  the  fund  for  a  purpose  common 
rim  or  her  and  all  other  subscribers.  The  whole 
A,  by  agreement  of  all  the  subscribers  with  one 
Cber,  became  liable  for  the  payments  which,  under 
advioe  and  directions  of  the  suporannuation 
mittee,  might  become  payable  to  those  of  them 
Bse  expectation  of  benefit  ripened  into  actual 
ma.  It  would  be  wrong  to  say  that  subscribers 
>  received  nothing  from  the  fund  had  no  con* 
cation  for  their  contributions.  It  was,  of  course, 
[  known  that  some  of  them  would  never  earn  a 
■Mumatkni  grant ;  but  that  fact  lies  at  the  root  of 
y  eolieme  of  mutual  insurance.    Those  who  do  not 


earn  a  grant  help  to  pay  those  who  do,  and  it  is  the 
possibility  of  a  grant,  and  not  the  grant  itself,  which 
forms  the  true  aud  sufficient  consideration  for  the 
contribution. 

No  difiEerenoe  arises  between  the  cases  of  the  two 
plainti£Ei.  Miss  Ptiillips,  as  already  stated,  volun- 
tarily elected  to  contribute  to  the  fund.  Mrs.  Cock- 
erton,  coming  in  under  resolution  1,  could  not,  owing 
to  the  rule  laid  down,  exercise  any  option.  There 
appears  to  be  no  sufficient  reason  why,  in  fixing  the 
remuneration  of  a  teacher,  the  school  board  should 
not  stipulate  that  98  per  cent,  only  should  be  paid 
in  cash,  and. the  remaining  2  per  cent,  by  way  of  con- 
tribution for  the  benefit  of  the  teacher  to  the  super- 
annuation fund;  and  that  was,  in  substance,  what 
was  done  here. 

Yaughan  Williams,  L.J.,  read  the  following 
judgment :  I  agree  that  both  these  appeals  ought  to 
be  Ssmissed.  I  have  really  very  little,  if  anything, 
to  add  to  the  judgment  of  Wright,  J.  I  do  not  feel 
at  all  satisfied  that  the  school  board  have  done  any- 
thing uUra  vires.  Section  35  of  the  Elementary 
Education  Act,  1870,  empowers  the  school  board  to 
appoint  officers  and  teachers  to  hold  office  during 
the  pleasure  of  the  board,  and  to  assign  them  salaries 
or  remuueratioQ  as  they  think  fit.  I  see  nothing  in 
these  words  to  prevent  the  school  board,  if  they  think 
that  they  will  get  better  service  thereby,  making  it  a 
condition  of  service  that  the  officers  and  teaohers 
shall  tako  their  remuneration  partly  in  deferred 
salary  and  that  this  part  of  the  salary  so  deferred 
shall  be  devoted  to  a  superannuation  fund.  The 
board  may  well  think  that  officers  and  teachers  who 
are  willing  to  devote  a  portion  of  their  remuneration 
to  prudent  provision  for  the  future  will  be  likely  to 
render  better  service  to  the  board.  Assuming  this 
view  to  be  correct,  that  the  board  may  make  this 
condition  in  respect  of  the  remuneration  which  they 
assign,  I  cannot  see  that  it  is  uUra  vires  in  the  board 
to  take  upon  themselves  the  duty  of  administering 
the  superannuation  fund,  or  to  employ  the  dericu 
staff  of  the  board  at  the  expense  of  the  board  for  the 
purpose  of  administering  the  fund.  The  whole  thing 
seems  to  me  incidental  to  the  employment  and  re- 
muneration of  the  staff.  The  fact  that  the  board 
have  chosen  to  apply  for  Parliamentary  powers  does 
not  make  that  uUra  vires  which  in  itself  is  not  vUra 
vires.  No  question  arises  as  to  guaranteeing  the 
fund,  because  the  board  have  not  done  this.  I  also 
agree  that  neither  Miss  Phillips  nor  Mrs.  Gockerton 
can  recover  from  the  board,  even  assuming  that  the 
board  has  done  that  which  is  ultra  vires,  moneys 
which  with  their  consent  have  been  paid  to  a  fund 
to  which  other  persons  have  subscribed  upon  the 
basis  of  mutual  subscription. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Baker  dt  Nairne. 

Solicitor  for  the  respondents,  G.  E.  Mortimer. 
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V.  Smith,  (a.) 

Insurance— Marine-Ship— 'Opencover—Bs-insurance-^ 
Contract  for  sea  insurance— Policy  ^8um  or  sums 
insured—Stamp  Act,  1891  (54  (k  66  Vict.  c.  39).  s.  93. 

A  marine  insurance  company  made  a  claim  under  an 

(a.)  Reported  by  P.  G.  RxTOXSB,  Esq.,  Blurister- 
at-Law, 
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open  cover  of  re^ineurance  subscribed  by  the  defendant 
and  other  underivriters  at  Lloyd's  on  excesses  over  certain 
arMunts  upon  certain  risks  taken  by  the  plaintiffs.  By 
the  terms  of  the  open  cover  £4,000  was  specified  as  the 
limit  of  excess  taken  on  any  one  ship,  and  £400  tvas 
specified  as  the  defendants  proportion  of  this  limit.  The 
other  underwriters*  proportions  were  also  specified,  but 
beyond  this  there  vhis  no  statement  of  the  sum  or  sums 
insured. 

Held,  that  this  open  cover  was  a  contract  for  sea 
insurance  within  the  meaning  of  section  93,  sub'section 
1,  of  the  Stamp  Act,  1891 ;  but  that  it  tvas  not  valid  as 
a  policy,  because  it  did  not  specify  the  sum  or  sums 
insured  as  required  by  sub-section  3. 

Appeal  from  a  judgment  of  Mathew,  J. 

This  was  an  action  brought  by  a  marine  insurance 
company  against  an  underwriter  at  Lloyd's  to 
recover  £350  16s.  5d.  under  a  contract  of  re-insur- 
ance contained  in  a  document  called  an  open  cover. 

The  plaintifib  alleged  that  by  this  contract  the 
defendant  and  several  other  underwriters  at  Lloyd's 
agreed  to  re-insure  the  plainti£EiB  to  the  extent  of  the 
excesses  over  certain  amounts,  limited  as  therein 
agreed,  upon  risks  which  the  plaintiffs  had  then 
taken,  or  might  take,  on  goods  by  vessels  of  certain 
named  steamship  lines.  The  plaintiffs  had,  as 
original  insurers,  paid  £5,008  4s.  5d.  for  a  toted  loss 
in  respect  of  certain  goods  covered  by  the  re-insur- 
ance contract.  The  excess  which  fell  upon  the 
re-insurance  contract  was  £3,508  4b.  5d.,  and  the 
plaintiffs  claimed  the  defendant's  proportion  of  that 
excess.  In  the  alternative  the  plaintiffs  claimed  that 
they  were  entitled  to  have  issued  to  them  by  the 
defendant  a  duly  subscribed  policy  in  respect  of  the 
said  goods,  and  to  recover  under  such  policy  when 
issued. 

The  defendants  contended,  inter  alia,  that  there 
was  no  contract  of  re-insurance  expressed  in  a  policy 
sufficient  to  satisfy  the  requirements  of  section  93  of 
the  Stamp  Act,  1891. 

Section  93  enacts  as  follows :  *'  (1)  A  contract  for 
sea  insurance  .  .  .  shall  not  be  valid  unless  the 
same  be  expressed  in  a  policy  of  sea  insurance  .  •  . 
A  policy  of  sea  insurance  shall  not  be  valid  unless  it 
specifies  the  particular  risk  or  adventure,  the  names  of 
the  subscribers  or  underwriters,  and  the  sum  or  sums 
insured,  and  is  made  for  a  period  not  exceeding 
twelve  months." 

The  document  in  question  was,  as  far  as  is  material, 
as  follows:  *'Open  cover.  30/6/96.  Dawson  Bro- 
thers "  (the  plaintiffs'  brokers).  **  Cash.  Steamer  or 
steamers.  United  Kingdom  and  (or)  Continent  and 
(or)  America.  West  Indies.  Merchandise.  Re- 
insurance. Bates  as  per  indorsement.  Free  of 
general  average  and  York- Antwerp  rules.  Deviation 
clause.  Old  or  new  bill  of  lading,  including  all  risks 
from  warehouse,  lighterage,  and  until  delivered  at 
destination.  Negligence  clause.  £4,000."  The 
last-mentioned  sum  was  explained  to  be  the  limit  of 
excess  taken  on  any  one  ship.  On  the  face  of  the 
document  appeared  the  proportions  of  this  limit  taken 
by  the  several  imderwriten,  and  initialled  by  them. 
The  defendant's  proportion  was  £400.  On  the  back 
of  the  document  was  a  list  of  the  steamship  lines  on 
which  excesses  on  goods  were  insured.  The  docu- 
ment was  not  stamped. 

By  an  order  made  at  chambers  it  was  directed  that 
the  question  as  to  whether  the  requirements  of  the 
Stamp  Act  were  satisfied  should  be  tried  as  a  prelimi- 
nary question. 

Mathew,  J.,  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

Varver,  Q.C*,  and  t^.  A.  Hamilton,  for  the  plaintiffs. 


— First,  this  is  a  valid  policy  of  sea  insmaoes.  &• 
requirements  of  s.  93,  sub-section  3,  an  oompbei 
with.  The  sum  or  sums  insured  are  not  •pedfiedvitt 
absolute  exactness ;  but  they  are  specified  with  h 
much  exactness  as  is  possible  in  a  oontnMit  of  thii 
nature.  It  may  therefore  be  stamped  as  a  polioyoi 
payment  of  the  penalty  presorifaied  by  seotun  tt. 
Secondly,  in  the  alternative,  this  is  not  a  oontad 
for  sea  insurance  at  tJl,  and  therefore  seotKm  93  dm 
not  apply.  It  is  merely  a  contract  that,  when  oertni 
risks  arise,  there  shall  be  a  contract  of  insorsnoSi 


Joseph  Walton,  Q.C.,  and  Scrutton,  for  the 
dant. — This  document  is  a  contract  for  sea  inmitiM^ 
but  it  is  not  a  valid  policy  because  it  fails  to  tgeedj 
the  sum  or  sums  insured  as  required  by  sub-seowm  S 
of  section  93 :  lonides  v.  Pacific  Insurance  Co,,  21 
W.  B.  22,  L.  R.  6  Q.  B.  674,  L.  B.  7  a  B.  517,  SI 
W.  E.  0.  L.  Dig. 

A.  L.  Smith,  L.J.~I  am  of  opinion  tiist  till 
appeal  fails,  and  it  fails  upon  one  ptoint,  with  ^Mk 
alone  I  will  deal.  We  have  to  consider  a  doeoswit 
which  is  called  an  open  cover  ;  or  it  might  be  caM 
a  slip.  The  question  is  whether,  no  policy  hsffflf 
been  issued,  the  plaintiffs  can  maintain  aa  aotifli 
upon  this  dip.  Now,  what  is  this  slip  or  opes 
cover  F  It  certainly  does  not  cover  anything  BUtf^ 
marine  risks.  The  mtention  of  the  parties  ooDvefsi 
by  this  document  is  quite  dear.  It  is  JnitisJlrf  l)f 
the  underwriters  to  cover  the  Home  Marine 
Co.  as  regards  excesses  which  they  had  undertitai 
or  might  undertake  upon  goods  by  certain  skipa  I 
have  not  the  slightest  difficulty  in  saying  that  thai  ■ 
the  meaning  of  this  document  and  that  it  is  t  oos* 
tract  for  sea  insurance.  A  contract  of  re-iosam* 
as  regards  marine  risks  is  exactly  the  same  tbingm 
a  sea  insurance  and  nothing  more  or  less. 

That  being  so,  the  question  arises  whsthff  tt 
document,  this  open  cover  or  slip,  comes  wiUm  tit 
provisions  of  the  Stamp  Act  of  1891.  I  say  notUf 
about  other  slips,  because  they  are  not  before  ■! 
The  contention  is  that  this  document  sins  against  III 
provisions  of  section  93,  sub-section  3,  of  the  "' 
Act,  because,  it  being  a  contract  for  sea  inss 
as  I  am  clear  it  is,  that  sub-section  enacts  tkit 
policy  of  sea  insurance  shall  not  be  valid  nak 
specifies  the  sum  or  sums  insured.  Now,  what 
or  sums  insured  are  specified  in  this  document^ 
one.  The  only  Umit  to  be  found  in  the  ' 
the  limit  that  all  the  underwriters  together  aie 
be  called  upon  to  pay  more  tban  £4,000  as  i 
any  one  ship.  I  say  it  is  perfectly  imposstbb 
the  face  of  this  document  to  say  that  it  speeifls 
sum  or  sums  insured  so  as  to  come  within  the 
visions  of  section .  93,  sub-section  3,  of  the  Art 
1891,  so  as  to  be  a  valid  contract. 

I  am  of  opinion  this  is  amply  sufficient  to 
the  judgment  of   my  brother  Mathew.     I 
therefore,  that  this  appeal  must  be  dismisse 
that  it  ought  to  be  declared  that  the  plaintifi 
sue  on  this  document, 

BiQBY,  L.J.— I  am  of  the  same  opinion, 
points  of  interest  have  been  disooned  dnnqg  j 
argument,  but  I  will  only  deal  with  one  point '  ' 
appears  to  me  to  be  fatal  to  the  plauiti£Vj 
We  have  here  an  open  cover  in  form  icscm* " 
some  respects  an  ordinary  slip;  in  others 
considerably  from  an  ordmary  slip.    The  first  ^ 
tion  is  whether  it  is  a  contract  for  ssa  ; 
Section  91  of  the  Stamp  Act,  1891,  deals  with  ] 
of   insurance   generally.     SectionB  92-97  dei 
policies  of  sea  insurance,  and  sections  98  uid  99  ( 
with  policies   of   insurance   except  poiioMf  ^ 
insurance*     That   this   dooument  luis  witi 
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leotioxis  dealing  with  policies  of  sea  insnranoe,  and 
not  within  those  dealing  with  policies  except  policies 
of  sea  insiirance,  I  do  not  think  can  be  a  matter  of 
doubt.  It  is  a  contract  for  sea  insurance  in  a  parti- 
cular form — ^that  is  to  say,  a  re-insurance  of  the 
original  underwriters  in  respect  of  that  interest  which 
they  acquire  by  undertaking  the  originid  liability. 
It  is  an  insurance  on  the  excess,  and  the  risks  that 
are  insured  against  are  marine  risks.  I  cannot  see 
my  way  out  of  it,  that  it  is  a  contract  for  sea  insur- 
ance both  in  the  ordinary  sense  of  the  words  and  also 
within  the  meaning  of  this  Act.  Now,  to  be  a  valid 
oontract  for  sea  insurance  it  must  be  expressed  in  a 
policy  of  sea  insurance,  and  a  policy  of  sea  insurance 
is  not  valid  unless  it  specifies  the  sum  or  sums  insured. 
Here  the  amoifnt  of  me  insurance  is  in  no  way  dealt 
with,  as  far  as  I  can  see,  except  by  saying  that  it 
shall  not  exceed  £4,000  on  any  one  steamer.  If  the 
document  complied  with  the  terms  of  section  93,  it 
might  perhaps  be  treated  as  a  policy,  but  inasmuch 
as  there  is  that  vital  defect  in  it,  that  it  by  no  means 
m«?ntions  the  sum  insured,  it  must  in  my  opinion  be 
treated  as  null  and  void. 

Vattohait  WnjJAMS,  L. J.,  concurred. 
Appeal  dismisaed. 

Solicitors  for  the  plainti&,  TippeUa  &  Son. 
Solicitor  for  the  defendant,  James  Ballantyne. 


May  16. 


From  Chan.  Div.  "^ 

(Lmdley,  M.B.,  and  Bigby  \ 

and  Collins,  L.JJ.)         ) 

Attobkby-Gbnerai.  v.  Strange,  (a.) 
EdaU  duty — Exemption — Husband  and  wife — Income 
of  vn/e*8  fund  settled  on  husband  /or  life — Finance 
Aa,  1894  (57  <fc  58  Vict.  c.  30),  s.  21  (5). 

By  a  marriage  settlement  after-acquired  personal 
property  of  the  wife  was  settled  upon  trust  {in  the  events 
that  happened)  for  the  husband  for  life,  with  remainder 
to  the  wife,  the  survivor,  absolutely.  The  husband 
having  died  after  the  commencement  of  the  Finance  Act, 
1894, 

Held,  that  section  21,  sub-section  (5),  of  that  Act  did 
not  apply,  and  that  estate  duty  became  payable  immedi- 
ately  upon  the  husband^s  death. 

This  case  raised  a  question  as  to  the  construction 
of  section  21  (5)  of  the  Finance  Act,  1894,  whereby, 
in  certain  events  therein  specified,  estate  duty  is  not  to 
be  Datable  until  the  death  of  the  survivor  of  husband 
ana  wife. 

By  an  indenture  dated  the  14th  day  of  January,  1846, 
and  made  between  James  N.  Strange  of  the  fix«t  part, 
the  defendant  Charlotte  M.  Strange  (then  C.  M. 
£yre)  of  the  second  part.  Dame  Louisa  Strange  of  the 
tlurd  part  and  certain  trustees  of  the  fourth  part,  being 
a  settlement  made  in  contemplation  of  a  marriage  then 
intended  and  shortly  afterward  solemnized  between 
the  said  J.  N.  Strange  and  C.  M.  Strange,  certain 
Bonui  of  consols  and  other  personal  property  partly 
reversionary  and  partly  in  possession  were  settled 
upon  trust  to  pay  the  income  thereof  to  the  said 
J.  N.  Strange  for  life  and  after  his  decease  to  the  said 
C*  M.  Strange  for  life,  with  remainder  as  to  the 
capital  of  the  said  trust  funds  for  the  children  of  the 
marriage  as  therein  mentioned ;  and  in  the  said 
indentiure  was  contained  a  covenant  by  the  said  J.  N. 
Strange  and  C.  M.  Strange  to  vest,  any  personal 
property  to  which  the  said  C.  M.  Strange  was  then  or 
sihould  during  the  then  intended  marriage,  or  the  said 

(o.)  Beported  by  W.  Soott  Thompson,  Esq.,  Bar- 
rister* at-Law. 


J.  N.  Strange  in  her  right  should,  at  any  one  time  by 
gift,  bequest,  or  otherwise  become  entitled  of  the  value 
of  £200  or  upwards,  other  than  a  life  interest  only,  and 
other  than  specific  chattels  not  producing  income,  in 
the  trustees  or  trustee  for  the  time  being  of  the  said 
indenture,  upon  trust  and  to  the  intent  that  the  same 
might  be  laid  out  by  such  trustees  or  trustee  upon 
some  of  the  stocks,  funds,  and  securities  prescribed  by 
the  said  indenture,  and  that  the  stocks,  funds,  and 
securities  upon  which  the  same  might  be  so  laid  out 
and  the  dividends,  interest,  and  annual  produce  there- 
of might  be  held  by  such  trustees  or  trustee  upon 
trust  to  pay  the  income  thereof  unto  the  said  J.  N. 
Strange  or  his  assigns  during  his  life,  and  after  his 
decease  to  the  said  C.  M.  Strange,  or  her  assigns 
during  her  life,  and  from  the  decease  of  the  survivor 
of  them  upon  trust,  if  the  said  C.  M.  Strange  shoidd 
survive  the  said  J.  N.  Strange  then  after  his  decease 
in  trust  for  the  said  C.  M.  Strange,  her  executors, 
administrators,  and  assigns,  but  if  she  should  die  in 
his  lifetime,  tiien  after  his  decease  upon  such  trusts 
and  for  such  purposes  as  the  said  C.  M.  Strange 
should  by  will  appoint,  and  in  default  of  appointment 
upon  trust  for  her  statutory  next-of-kin. 

The  said  C.  M.  Strange  became  entitled  at  dififerent 
dates  during  the  said  coverture  to  personal  property 
within  the  meaning  of  the  covenant  as  to  after- 
acquired  property  above  set  forth,  and  such  property 
was  got  in  by  the  trustees  of  the  settlement  and  duly 
invested  by  them.     . 

The  said  J.  N.  Strange  died  on  the  1st  of  Novem- 
ber, 1894,  whereupon  the  said  C.  M.  Strange  became 
absolutely  entitied  to  the  investments  representing 
such  after-acquired  property,  and  she  accordingly 
required  the  tnistees  to  transfer  the  same  to  her.     , 

The  case  came  before  the  court  upon  an  informa- 
tion by  the  Attorney- General  stating  that  estate  duty 
under  the  Finance  Act,  1894,  became  payable  in 
respect  of  the  said  after- acquired  property  as  property 
passing  upon  the  death  of  the  said  J.  N.  Strange,  but 
that  the  said  C.  M.  Strange  and  her  trustees  refused 
to  pay  it,  contending  that  no  estate  duty  had  become 
payable  in  respect  of  the  property  bound  by  the  said 
covenant  to  settie  other  or  after-acquired  property  by 
reason  of  the  provisions  of  section  21  (5)  of  the  said 
Act,  but  the  information  charged  that  the  last-men- 
tioned sub-section  did  not  apply,  the  said  C.  M. 
Strange  having  become  entitled,  not  to  the  income 
only,  but  to  the  capital  of  the  property  in  question. 
The  information  prayed  that  it  might  be  declared  that 
upon  the  death  of  the  said  J.  N.  Strange  estate  duty 
became  payable  upon  the  principal  value  of  all  pro- 
perty ooming  witUn  the  terms  of  and  bound  by  the 
said  covenant  to  settie  after-acquired  property  of  the 
said  C.  M.  Strange  as  property  passing  on  the  death 
of  the  said  J.  N.  Strange. 

By  section  21  ^5)  of  the  Finance  Act,  1894,  it  is 
enacted  that:  *'  Where  a  husband  or  wife  is  entitied, 
either  solely  or  jointly  with  the  other,  to  the  income 
of  any  property  settied  by  the  other  under  a  disposi- 
tion which  has  taken  effect  before  the  commencement 
of  this  part  of  this  Act,  and  on  his  or  her  death  the 
survivor  becomes  entitled  to  the  income  of  the 
property  settled  by  such  survivor,  estete  duty  shall 
not  be  payable  in  respect  of  that  property  until  the 
death  of  the  survivor." 

The  case  came  before  Yaughan  Williams  and 
Kennedy,  JJ.,  sitting  as  a  Divisional  Court,  on  the 
12th  of  August,  1897,  when  their  lordships  held  that 
the  case  feU  within  the  exemption,  and  that  estate 
duty  would  not  be  payable  until  the  death  of  Mrs. 
C.  M.  Strange. 

Against  that  decision  the  Attorney- General 
appealed. 

Sir  R.  E.  Webster,  A.G.,  Sir  B.  B.  Finlay,  S.Q., 
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and  Vaughctn  Hawkins,  for  the  Attomey-Genera]. 
— In  the  first  place  the  sub-seotion  does  not  apply 
at  all  becaose  this  property  was  in  fact  settled  by  the 
husband ;  it  only  came  info  settlement  under  his  cove- 
nant.. Secondly,  on  the  constraction  of  the  section  we 
snbmit  that  the  judffment  in  the  ooart  below  gives 
no  effect  to  the  word  *'  income."  There  is  no  need 
to  read  into  the  S4»ction  the  word  *'only."  The 
object  of  the  section  is  only  to  postpone  payment 
when  a  wife  succeeds,  on  the  death  of  her  husband, 
to  the  income  of  her  own  property. 

Dicey,  Q.C,  and  Butcher,  Q.C.,  for  the  respondents. 
— ^The  case  exactly  falls  within  the  words  of  the  Act. 
Can  it  be  said  that  the  widow  has  not  the  income 
because  she  has  the  corpus. 

Sir  B,  E.  Webster,  A,G.,wm  not  called  upon  to  reply. 

LiNDLBY,  M.IL — In  my  opinion  the  interpretation 
of  the  Act  is  plain,  and  I  am  somewhat  astonished 
that  there  is  any  difference  of  opinion  about  it.  The 
eettlement  is  plain  enough.  It  is  a  settlement  of  certain 
p«-rsonal  estate  upon  trust  for  the  husband  for  life,  and 
after  his  decease  it  goes  to  the  wife  for  life.  But  the 
settlement  goes  on  to  provide  that  if  the  wife  survives 
then  the  property  is  to  be  held  for  her  absolutely.  The 
wife  has  survived  the  husbaud,  and  therefore,  in  the 
events  that  have  happened,  her  life  interest  is  abso- 
lutely immaterial,  it  merged  in  her  absolute  ownership. 
She  became  absolutely  entitled  to  the  property,  and 
she  has  called  upon  the  trustees  to  hand  it  over  to 
her.  The  trustees  had  no  choice,  and  were  bound  to 
hand  it  over.  If  they  refused  and  she  brought  an 
action  against  them  to  compel  them  to  transfer  they 
woi:dd  have  to  pay  the  costs — that  is  clear.  I  turn 
now  to  the  finance  Act,  1894.  It  is  admitted  that 
the  taxing  sections  (1  and  2)  cover  the  case.  Then 
comes  the  question,  Does  the  case  fall  within  any 
exemption?  The  answer  to  that  question  depends 
on  the  construction  of  section  21  (d).  [His  lordship 
read  the  section.]  In  the  events  which  have  happened 
in  this  case  the  nusband  was  entitled  until  his  death, 
and  on  his  death  the  wife  became  absolutely  entitled 
to  the  property — to  the  whole  property — not  to  the 
income  of  it  at  all. 

Two  things  are  spoken  of  in  the  section,  "income 
of  property  **  and  property,  and  the  expression 
*'  income  "  of  property  is  always  used  in  the  Act  in 
contradistinction  to  the  property  itself.  It  is  true  in 
a  sense  that  upon  the  death  of  her  husband  this  lady 
becHBune  entitled  to  the  income  of  the  property  because 
she  became  entitled  to  the  corpus,  but  that  is  not  the, 
sense  in  which  the  expression  is  used.  To  hold 
otherwise  woidd  be  merely  to  play  upon  words.  The 
case  is  too  dear  for  argument  and  the  appeal  must 
be  allowed. 

BlOBY,  L.  J. — First  of  all  as  to  this  settlement.  In 
my  opinion  the  meaning  of  it  is  clear,  and  in  the 
event  whic^  has  happens  the  wife  surviving  became 
absolutely  entitled  to  this  property. 

Then  as  to  section  21  (5)  of  the  Finance  Act.  It 
is  reasonably  plain  that  the  case  contemplated  is  that 
of  successive  titles  to  the  income  of  property  as  dis- 
tinguished from  titles  to  the  property  itself.  You 
have  to  read  in  a  most  unnatural  manner  the  words 
"becomes  entitled  to  the  income  of  the  property 
settled  by  sach  survivor "  in  order  to  accede  to  the 
respondent's  argument,  and  must  read  it  as  meaning 
"  becomes  entitled  to  the  income  of  the  property  or 
to  the  property  itself."  That  is  clearly  not  what 
was  meant.    I  agree  that  the  appeal  must  be  allowed. 

Collins,  L.J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

Solicitors,  The  Solicitor  of  Inland  Bevenue;  Hunters 
d:  Haynes. 


From  Q.  B.  Div.  i  «,., «« 

(A.  L.  Smith  and  Ohitty,  L. JJ.)  |  "^  ^^ 

Lttmsdev  v.  Bttbrbtt.  (a.) 

Inland  revenue  —  Income  tax— Distress  —  Costs  md 
charges — Man  in  possession — Conetruetive  posstssim— 
Abandonment  of  possession — 57  Oeo.  3,  c.  93, 1. 1, 
Schedule— 1  A  8  Geo.  4,  c  ll—Taxes  Momgmud 
Act,  1880  (43  A  44  Vict,  c  19),  s.  86. 

Where  a  distress  is  made  upon  the  goods  of  a  iosmcr 
/or  unpaid  income  tax  not  exceeding  £20,  the  eoUtiat 
is  not  entitled  to  charge  2s.  6<f.  a  day  for  a  man  in  poh 
session,  if  the  man  has  only  been  in  constructive  pouet- 
sion  and  not  in  real  possession  of  the  goods  distnimi 
upon,  unless  the  taxpayer,  in  order  to  avoid  the  iiieni- 
venience  of  having  a  man  in  real  posseseion,  has  o- 
pressly  agreed  to  pay  that  sum. 

Appeal  from  the  jodcment  of  a  Divisioiial  Onst 
(Day  and  Lawrance,  JJ.)  on  an  appeal  fnm  tiM 
Lambeth  County  Court. 

The  action  was  brought  against  a  ooUeotor  of 
Queen's  taxes,  who  had  distrained  upon  the  plsintiff' i 
goods  for  unpaid  income  tax,  to  recover  damagstte 
alleged  illegal  distress,  and  also  to  recover  the  son  of 
15s.  which  had  been  paid  by  the  plaintiff  under  pro- 
test as  a  charge  for  a  "  man  in  possesdon." 

The  question  in  this  appeal  was  whether,  whso  the 
amount  of  income  tax  due  does  not  exceed  £80  tbi 
collector  is  entitled  to  charge  2s.  6i.  a  day  for  a  ais 
in  possession,  where  the  man  has  not  been  is  ml 
possession  but  only  in  constructive  possession  of  tka 
goods  distrained  upon. 

The  oircumstanoes  under  which  the  distresi  «■! 
levied  are  set  out  in  the  judgment  of  A.  L.  Sonth, 
Ii«J. 

The  period  of  five  days  mentioned  in  section  86b 
sub-section  4,  of  the  Taxes  Management  Act,  IW 
having  expired,  the  collector  began  to  remove  warns 
of  the  goods,  and  thereupon  the  plaintiff,  under  pit- 
test,  paid  the  collector  the  sum  of  £1  lis.  4d.,  b«nf 
13s.  4d.,  the  amount  of  income  tax,  38.  levy  Ise,  tM 
15s.  charge  for  man  in  possession  lor  six  days. 

The  county  court  judge  held  that  there  had  htm 
an  illegal  distress,  that  there  had  been  an  abandoe- 
ment  of  the  distress  by  the  collector,  and  that  the  Ik 
had  been  illegally  charged,  and  he  gave  jadgmeatfor 
the  plaintiff  for  £3  15s.— being  £3  damages  for  iUigii 
distress  and  15s.  for  money  illegally  charged. 

The  Divisional  Court  reversed  the  deoision  of  tke 
county  court  judge. 

The  plaintiff  appealed. 

Bowen  Bowlands,  Q.C.,  and  W.  Addingtom  WSHk 
for  the  plaintiff. 

Macmorran,  Q*C,,  and  Lincoln  Beed,  for  the 
dant. 

May  ll.^A.  L.  Smith,  L.J.,  read  the  foOoeif 
judgment:  The  amount  in  dispute  in  tiua  Hip^' 
insignificant,  but  the  point  raised  is  of  some  priatki 
importance,  and  the  case  has  aoquired  tfaenaae^ 
•*The  Walking  Possession  Case."  It  laisei  tki 
question  whether  a  collector  of  income  tax,  iriuali 
distrains  upon  the  goods  of  a  taxMyer  for  o^ 
income  tax  which  does  not  exceed  £20  (in  this  cm 


amounting  to  the  sum  of  138.  4d.),  ia  entitled  to  iM 

upon  the  taxpayer,  in  addition  to  the  tax  doe,  ^  Mi 

in  possession,  amounting  io  tUi 

ix  days  at  2s.  6d.  per  day,  wtaii 


a  day  for  a 

case  to  158. — i.e.,  six 

truth  and  in  fact  the  man  has  not  been  reall|  il 

possession,  but  at  the  most  has  been  in  oonstractiM 

possession  of  the  goods  distrained.     The  facti  M 
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these.    In  the  earlv  part  of  Januaiy,  1897,  the  tax- 

oolleotor,  who  is  the  defeDdant,  left  with  the  tax- 

psyer,  who  is  the  plaintiff,  a  printed  document  whidi 

the    plaintiff    himself     designated    as    being    the 

"customary  demand  note."    It  is  a  document  headed 

in  large  type,  "  Income  Tax,  House  Duty,  and  Lejid 

Tax  payable  on  or  before  the  Ist  of  January,  1897." 

The  dooament  states  the  amount  of  duties  payable 

for  the  year  1896-97  by  the  taxpayer,  which  in  f^e 

present  case  was  duty  under  Schedule  D  at  8d.  in  the 

pound,  amounting  in  all  to  13s.  4d.    At  the  foot  of 

this  demand  note,  in  large  type,  are  the  words,  *'  This 

notice  must  be  produced  at  the  time  of  payment  or 

sent  with  the  remittance."    Although  the  plaintiff 

was  serred  with  this  demand  for  pajrment  of  mcome- 

tax,  he  wholly  disregarded  it  and  did  not  pay  the 

13s.  4d.  due  and  demanded,    Time  went  on  without 

the  tax  being  paid,  and  on  the  29th  of  April,  1897, 

the  tax-collector,  aocompaDied  by  a  man,  went  to  the 

plaintiff's  premises  armed  with  two  printed  documents, 

the  one  oeinga  document  headed  ''Queen's  Taxes, 

Arrears    Warrant,"    which,  .when    filled    up   as    it 

sttbeequently  was,  gave  the  taxpayer  notice  that  the 

ooUeotor  had  upon  that  day  seized  and  distrained 

upon  the  taxpayer's  goods  and  chattels  for  income 

tax.    Schedule   D,   13s.   4d.    due   upon   the    1st   of 

Januuary,  1897,  and  also  that,  unless  that  amount, 

together  with  the  changes  attending  the  distress,  was 

paid  within  ftve  days  from  the  29th  of  April,  1897, 

the  goods  and  chattels  seized  would  be  sold  according 

to  law.    The  charges  mentioned  in  this  document,  in 

addition  to  the  tax  of  138.  4d.,  were  '*le^,  3s.," 

*'mao,  2s«  6d.  per  day."    The  <*  inventory  uf  goods 

anaed"     was    thus    filled    in — *'Shop,    eight    pair 

troaaen."    The  other  printed  document  which  the 

collector  then  took  with  him  to  the  plaintiff's  house 

was  the  following:     ''To  Mr.  H.   E.  Burnett,  24, 

Queen's- road,     8.£." — this    is    the    name    of    the 

defetidant,  the  coUtctor — '*  or  whom  it  may  concern, 

—  I  hereby  authorize  you  to  re-enter  at  any  time 

upon  the  premises  ...  by  force  or  as  you  may  think 

fit^   and  to  break  open  doors  or  windows  for  the 

pnrpoae  of  taking  possession  under  your  warrant  of 

diaf  ress ;  and  I  aho  undertake  not  to  move  away  or 

allow  to  be  moved  away  from  the  said  premises  any 

of  the    goods  and  chattels  which  are  now  therein 

until  the  amount  levied  for,  together  with  all  costs 

and  charges  of  maintaining  the  levy,  are  duly  paid 

and  settled.    And  in  the  event  of  the  man  now  in 

poeacgeion  quitting  the  said  jpremises  temporarily  or 

from  any  cause  whatever  previous  to  the  removal  by 

joa   of  the  said  goods  from  the  above-mentioned 

premises  or  the  distraint  being  otherwise  satisfied,  it 

■hall  not  be  considered  in  any  way  an  abandonment 

oi  the  levy.    I  also  undertake  not  to  replevy  the  said 

goods  and  chattels,  and  not  to  bring  any  action  or 

actions  at  law  against  you  or  either  of  you,  or  prefer 

my  indictment,  for  any  of  your  proceedings  in  this 

Blatter.     Dated  this  day  the  29th   of  April,  1897." 

Che  only  person  the  tax-collector  and  his  man  found 

ipon  the  plaintiff's  premises  upon  the  29th  of  April, 

1697,  "was  the  taxpayer's  daughter,  a  child  about  13^ 

rears  of  age,  whose  signature  the  tax-collector  then 

kbtained  to  the  printed  document  above-mentioned, 

living  first  demanded  the  tax  of  13s.  4d.  from  her. 

^hia    child  had  no  authority   whatever   from   her 

ather,  the  plaintiff,  to  sign  this  document,  then  for 

he   first  time  produced  by  the  tax-collector,   and, 

ade^v  the  father  never  knew  of  this  document,  nor 

list  hiB    child  had   signed  it,  till  long  afterwards, 

rhen     the    tax-collector    was    insisting   that    the 

ixpaywr  should  pay  him  2s.  6d.  per  day  for  the  man 

wing  been,  as  he  alleged,  in  possession  for  six  days 

moantin^  to  the  Ids.  then  claimed  by  him.     Upon 

lis    29Uk    of    April«    1897,    the   collector,    accom- 


panied by  the    man    as   before   stated,    distrained 
upon  the  eight  pair  of  trousers  in  the  shop,  and  left 
the    document  needed    **  Queen's    Taxes,    Arrears 
Warrant"  filled  up  as  before   mentioned  upon  the 
plaintiffs  premises.    The  collector  and  his  man  then 
left  the  plaintiff's  premises,  taking  with   them   the 
document  signed  by  the  plaintiff's  child,  neither  the 
coUector  nor  the  man  remaining  in  possession  of  the 
goods  distrained,  though  it  appears  that  during  the 
six  days  the  man  daily  retumea  to  the  neighboumood 
to  keep,  as  he  said,  watch  on  the  premises,  and  to  see 
that  nothing  was  removed ;  and  tnis  man  also  stated 
that  sometmies  he  was  in  possession  of  two  houses 
in  one  day.    It  seems  to  me,  for  reasons  hereafter, 
that  the  findings  of  fact  of  the  learned    county 
court  judffe,  if  they  be  findings  of  fact,  are  wholly 
immaterifil  to  the  decision  of  l^is  case.    If  material, 
I  could  not  agree  with   some  of  them,  for  in  my 
opinion  they  are  not  only  founded  upon  no  evidence 
at  all,  but  are  directly  contrary  to  the  undisputed 
evidence  in  the  case.    For  instance,  the  county  court 
judge  in  his  judgment  states  that  no  demand  for  the 
tax  due  was  made  upon  the  taxpayer  other  than  the 
demand  upon  the  chOd  upon  the  29th  of  April,  1 897, 
ignoring  altogether  the  service  of  the  demand  note 
on  or   about  the   1st   of  January,    1897,   and  the 
continued    and    deliberate     non-payment    by    the 
plaintiff  of  the  tax  due  till  the  distress  was  made 
upon  the  29th  of  April,  1897.    Again,  this  continued 
non-payment  the  county  court  judge  holds  to  be  no 
evidence  of  a  refusEtl  to  pay,  for  he  holds  that  there 
was  *'no  refusal  to  pay  the  tax  in  the  sense  intended 
by  the  Act  of  Parliament."  whatever  that  may  mean. 
The    county    court    judge    also    states    that    the 
defendant  levied  a  distress  which   was  in  the  first 
instance  improper;  and  that  he  afterwards  abandoned 
it  by  not  having  a  man  in  possession  in  such  a  way 
as  to  make  it  continuous  possession.    We  held  in 
this  court  not  long  since  m  the  case  of  Bc^gshawea 
{Limited)  v.  Deacon,  anU,  p.  618,  after  full  argument 
and  discussing  amongst  other  authorities  Ackland  v. 
Paynter,  8  Price  95,  Stoann  v.   Earl  of   Falmoath, 
8  B.  &  C.  456,   and  EJdridge  v.   Staeey.  12   W.  B. 
51,  15  C.  B.  N.  S.  458,  that,  where  a  sheriff  goes  out 
of  possession,  and  the  point  arises  as  to  whether  he 
has  abandoned  possession  or  not,  the  question  always 
is  one  of  fact,  and  is  whether  the  sheriff  by  going  out 
of  possesdion  iM  he  did  has  abandoned  the  possession. 
A    sheriff    in    some    droumstances  may  go  out  of 
possession    and    again     re-enter    without     having 
abandoned  possession,  and  the  question  always  is 
whether  what  he  has  done  amounts  to  an  abandonment 
of  possession.    Although  the  document  signed  by  the 
child  in  this  case  clearly  does  not  bind  the  plsantiff 
and  is  no  evidence  against  him,  yet  it  is  strong 
evidence  to  show  that  the  collector  did  not  abandon 
possession,  and  his  employing  and  paying  a  man  to 
go  and   see   that  the  goods   distrained   were   not 
removed  i^ords  corroborating  evidence,  if  it  were 
needed,  that  he    i^ent  out  with  the  intention   of 
returning  and  not  of  abandoning  possession.    But 
these   findings    of    the    county   court    judge    are 
immaterial  to  the  real  question  he  had  to  try,  which 
is  the  right  of  the  collector,  apart  from  agreement,  to 
levy  upon  the  plaintiff  for  the  15s.  for  the  man  said 
to  have  been  in  possession,  when  tiie  distress  was  for 
an  amount  not  exceeding  £20.    This  question  has  to 
be  decided  upon  the  statute  r^ulating  distresses  for 
income-tax  not  ezceedinff  £20,  which  appears  to  have 
been   altogether  overlooked  by   the   county   court 
judge,  and  is  not  alluded  to  by  the  Divisional  Court, 
who  decided  the  case  upon  the  question  whether 
there  had  been  an  agreement  by  the  taxpayer  to  pay 
the  2s.  6d.  per  day   whether  the  man   was   in  nml 
possession  or  not,  of   which,  in  my  opinion,  with 
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submission  to  the  Divisional  Court,  there  was  not  a 
tittle  of  evidence.    I  am  not  aware  of   any  Aot  of 
Parliament  regulating  the  charges  to  be  made  when 
the  sum  distrained  for  exceeds  the  sum  of  £20,  but 
from  text  books   of  repute   I  find   that  for   such 
expenses  the  general  practice  appears  to  be  to  charge 
Is.  in  the  pound  for  tke  levy  ana  3s.  6d.  per  day  for 
the  man  in   possession.     But   there  is   an   Act  of 
Parliament  which  regulates  what  is  to  be  charged  by 
a  collector  for  distress   for  income  tax  when   such 
unpaid  tax  does  not  exceed  £20,  and  this  is  the  Act 
of  1827  (7  &  8  Geo.  4,  c.  17).    The  matter  stands 
thus:    By  the  Taxes  Management  Act,  1880   (43  & 
44  Vict.  c.  19),  section  86,  sub-section  1,  it  is  enacted 
that  ''If  a  person  refuses  to  pay  the  sum  charged 
upon  him  by  virtue  of  the  Tax  Acts  or  this  Act  on 
demand  made  by   the  collector  .  .  .  such   collector 
may  and  he  is  thereunto  authorized  and  required  for 
non-payment  thereof  to  distrain  .  •  •  the  person  so 
charged  by  his  goods  and  chattels  .  .  .  wiuiout  any 
further  authority  from  the  commissioners   for  that 
purpose  than  the  warrant  to  such  collector  delivered 
on  his  appointment."    By  sub-section  4  it  is  enacted 
that  every  distress  levied  by  a  collector  shall  be  kept 
for  the  space  of  five  days  at  the  costs  and  charges  of 
the  person  so  refusing  to  pay;  and,  by  sub-tection  5, 
if  such  person  does  not  pay  the  respective  sums  of 
money  so  due  within  the  five  days,  the  distress  after 
appraisement   may    be    sold   by    the    collector    for 
payment  of  the  said  money,  and  the  overplus  coming 
by  the  said  distress  (if  any  there  be)  after  deducting 
the  said  money  and  also  the  costs  and   charges   of 
taking,  keeping,  and  selling  the  said  distress,  shall 
be  restored  to  the  owner.    The  question  arises,  What 
are  these  costs  and  charges?    This  brings  me  to  the 
Acts  of  1817  and  1827.     By  the  Act  of  1817  (57  Geo. 
3,  c.  93),  after  reciting  that  ''divers  persons  acting 
as  brokers  and  distraining  on  the  goods  and  chattels 
of  others  •  •  .  have  of  late  made  excessive  charges  to 
the  great  oppression  of  poor  tenants  and  others,"  it 
is  enacted  that  "from  and  after  the  passing  of  this 
Act  no  person  whatsoever  making  any  distress  for 
rent  where  the  sum  demanded  and  due  shall  not 
exceed  the  sum  of  £20  for  and  in  respect  of  such 
rent  .  •  .  shall  have,   take,  or  receive  out  of    the 
produce  of  the  goods  or  chattels  distrained  upon  and 
sold  or  from  the  tenant  distrained  on  .  .  .  any  other 
or  more  costs  and  charges  for  and  in  respect  of  such 
distress  or  any  matter  or  thing  done  therein  than 
such  as  are  fixed  and    set    forth  in  the  schedule 
thereunto    annexed   and  appropriated  to   each   act 
which  shall  have  been  done  in  the  course  of  such 
distress ;  and  no  person  or  persons  whatsoever  shall 
make  any  charge  whatsoever  for  any  act,  matter,  or 
thing  mention^  in  the  said  schedule  unless  such  act 
shall  have  been   really   done."      In   this   schedule, 
which  is  headed  **  Schedule  of  the  limitation  of  costs 
and  charges  on  distress  for  small  rents,"  is  set  forth 
as    follows:     **  Levying     distress,     3s.;      man     in 
possession  per  day,  2b.  6d."    Ten  years  afterwards, 
in  the  year  1827,  by  the  Act  of  7  &  8  (Jeo.  4,  c. 
17,  aU.  the  provisions  of  the  Act  of   57  Geo,    3,    c. 
93,    which    related    to    distraining    for    rent    not 
exceeding  £20  were  extended  to  any  distress  or  levy 
made  for  assessed  taxes,  or  any  other  rates  and  taxes 
whatever  where  the  sum  demanded  and  due  for  such 
taxes  should  not  exceed   the   sum   of   £20.     What, 
then,   are   the   charges    which  can  be    made    for  a 
distress    for    income  tax,    when    an    amount    not 
exceeding  £20  is  due?    It  is  clear  that  in  such  a  case 
by  the  statute  the  charge  for  a  man  in  possession  may 
be  made  of  2b.  6d.  per  diem,  but  only  if  the  act  for 
which  the  charge  is  made  has  been  reaUy  done — i.e., 
if  the  man  charged  for  has  really  been  in  possession. 
In  the  present  case  at  the  most  the  man  charged  for 


at  2s.  6d.  per  day  has  but  been  in  oonstmctive 
possession,  and  it  is  impossible  to  hold  that 
constructive  possession  is  tiie  same  thing  as  resl 
possession,  for  the  one  is  a  reality  and  the  other  is 
not.  For  instance,  how  can  there  be  real  pooooorion 
by  one  man  of  two,  six,  eight,  or  ten  houses  open  the 
same  day?  The  thing  is  impossible.  As,  however, 
the  statute  7  &  8  Geo.  4,  o.  17,  is  a  statute  in 
favour  of  a  taxpayer  owing  income  tax  not  exceeding 
£20,  I  do  not  see  why  such  a  taxpayer  may  not 
agree  with  a  collector,  if  the  former  desires  neither 
to  pay  the  tax  due  nor  to  suffer  the  inconvenience  of 
having  a  man  in  real  possession,  to  pay  the  2s.  6d. 
per  diem  to  the  collector,  even  though  the  man  does 
not  remain  in  real  possession,  but  imless  such  an 
agreement  is  made  I  am  dear  that  the  ooUecbor 
cannot  claim  the  2s.  6d.  per  day  if  the  man  does  not 
remain  in  real  possession.  It  is  for  these  reasons  I 
think,  there  being  no  agreement  to  the  oontnzy, 
that  the  tax-collector  cannot  charge  28.  6d.  per  day 
for  the  man  who  has  not  been  really  in  possession  of 
the  goods  distrained,  yrhen  the  inoome  tax  dns 
amounts,  as  in  this  case,  to  less  than  £20.  I  think, 
therefore,  that  this  appeal  must  be  allowed  with  oosto 
to  the  appellant  here  and  below. 

Chitty.  L.J.,  read  the  following  judgment:  I 
am  of  the  same  opinion.  Upon  the  undisputed  facts 
there  was,  first,  a  valid  demand  for  the  tax;  seoondly, 
a  refusal  to  pay;  thirdly,  a  right  to  distrain  for  the 
tax;  and.  fourthly,  a  valid  distress  aotoally  levied  tot 
the  amount  of  the  tax,  13s.  4d.,  and  the  levy  fee,  Sb. 
The  question  of  abandonment  of  the  possession  of  the 
goods  seized  is  one  of  fact.  The  document  signad  by 
the  plaintiff's  daughter  does  not  bind  him  as  sn 
agreement;  the  daughter's  signature  was  withoot 
any  authority  express  or  implied  on  his  part.  Bat 
the  document  is  of  importance  on  the  question  of 
abandonment.  It  shows  an  intention  on  the  part  of 
the  defendant  not  to  abandon  the  possession  but  U 
retain  it.  Taking  into  consideration  the  dooomeni 
but  merely  for  the  limited  purpose  above  stated,  and 
the  other  undisputed  facts  Telating  to  the  watdiing 
of  the  shop  by  the  defendant's  man  and  his  occasional 
entrances  to  see  that  the  goods  had  not  besn 
removed,  I  say  unhesitatingly  that  poesesBion  was 
not  abandoned.  As  to  the  law  on  the  aubjeot  it  is 
sufficient  to  refer  to  8wann  v.  Earl  of  Ftdmoutk,  a 
case  of  distress,  and  to  the  recent  case  in  the  Court  of 
Appeal  of  Bagshawes  {Limited)  v.  Deacon^  relating  to 
the  analogous  case  of  the  sheriff. 

The  re^  and  important  question  in  this  appeal  is 
whether  the  defendant  was  entitled  to  the  ohuge  of 
28.  6d.  a  day  for  the  man  in  possession.  By  viitoe  of 
the  statutes  already  referre!l  to,  the  statute  of  57 
Geo.  3  is  made  applicable  to  a  distress  for  inoosM 
tax ;  and,  inasmuch  as  the  sum  due  for  inoome  ttf 
did  not  exceed  £20,  that  statute  applies  to  this  cms. 
As  appears  from  the  preamble,  the  mischief  againat 
which  the  Act  was  directed  was  the  oppressioa  of 
poor  tenants  and  others  by  excessive  charges  ezaelBd 
in  levying  distresses.  The  enactments  of  th»  ixifc 
section  are  clear,  direct,  and  stringent.  Where  tibs 
sum  demanded  does  not  exceed  £20,  the  seeliaa 
prohibits  the  having,  taking,  or  receiving  any  oftsr 
or  more  costs  and  charges  for  and  in  respect  ol  the 
distress  or  any  matter  or  thing  done  therein  ttsa 
such  as  are  fixed  by  the  schedule  and  appropiialed  to 
each  act  which  shaJl  have  been  done  in  tiie  oonrss  of 
such  distress,  and  the  section  concludes  by  dwdarisg 
emphatically  that  "  no  person  or  persons  whatsoever 
shall  make  any  charge  whatever  for  any  aot,  matter, 
or  thing  mentioned  in  the  said  schedule  nnleBB  ssflh 
act  shall  have  been  really  done."  Cleariy,  then,  the 
charge  of  2s.  6d.  for  ''man  in  possession  per  day* 
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oannot  be  lawfully  made  where  the  poeseesion  is 
merelT  ocmBtraotive  or  notional;  to  render  the  charge 
lawful  within  the  Act  the  possesfiion  muat  be  real  or 
actual.  In  thiB  case  the  possession  of  the  defendant's 
man  was  oonstructiye  merely  and  not  real. 

Had  the  document  signed  by  the  .plaintiff's 
cLanghter  and  taken  away  by  the  defendant  been 
signed  by  the  plaintiff  or  by  his  authority  the  case 
would  have  stood  differently.  The  statute  does  not 
preclude  the  tenants  and  persons  for  whose  benefit  it 
was  made  from  contracting  themselves  out  of  these 
benefits.  It  would  often  be  to  the  advantage  of  the 
person,  upon  whose  goods  the  distress  is  levied  for  a 
sum  whicQ  he  is  not  prepared  to  pay  at  once,  to  get 
rid  of  the  inconvenience  of  having  the  bailiff's  man  in 
actual  possession ;  and  I  can  see  no  valid  reason  why 
he  should  not  be  at  liberty  to  contract  to  pay  the 
2s.  fid.  a  day  for  the  man  in  constructive  poasession. 
To  hold  that  he  cannot  so  contract  would  inflict  upon 
him  an  unnecessary  inconvenience. 

Appeal  aUowed. 

Solicitor  for  the  plaintiff,  A.  H.  Williams, 

Solicitor  for  the  defendant,  H,  M.  Ody. 


i^tgt)  (Hmtt  of  3tu0t(a. 


Chan.  Div.  \ 
Stirling,  J.  J 

Cboybdale  V, 


June  30;  July  1,  9. 


Sunbubt-on-Thambs  Urban  Dis- 

TBIOT  COTJHCIL.   (a.) 

Local    government — Sewer   made  far  profit  —  Public 

Health  Act,  1875  (38  <fe  39  Vict.  c.  55),  a.  13  (1)— 

Bightoaya  Act,  1835  (5*6  Will.  4,  c.  50),  m.  66,  67. 

The  word  ** profit''  in  section  13  (1)  of  the  Public 

Heaith  Act,  1875,  is  not  to  be  restricted  to  a  direct  money 

payment,  and  where  a  sewer  is  made,  not  for  sanitary 

nr   mitre  ordinary  drainage  purposes,   but  in  order  to 

avoid  an  eapejtditure  which  would  otherwise  have  to  be 

tTuurred  in  order  that  the  occupation  might  be  equally 

beneficial,  it  will  be  deemed  to  have  been  made  for  the 

profit  of  the  occupier  within  the  meaning  of  that  section. 

This  case  raised  the  question  whether  a  certain  line 
of  pipes  formed  a  sewer  within  the  Public  Health 
Act,  1875,  and,  if  so,  whether  it  fell  within  the 
ezoeption  of  section  13  (1)  as  being  a  sewer  made  by 
a  P^non  for  his  own  profit. 

The  plaintiff  was  the  owner  of  a  house  and  grounds 
in  Snnbury,  known  as  Hooke  House,  including  a 
field  situated  on  the  west  side  of  a  road  known  as 
Qreen-street,  which  runs  nearly  north  and  south. 
The  said  field  slopes  downward  from  Green-street 
and  then  rises  again.  In  the  dip  are  two  ponds,  the 
larger  of  which  was  formerly  a  gravel  pit.  On  the 
west  side  of  Qreen-street  (in  that  nearest  to  the  field) 
-waB  at  one  time  an  open  ditch  from  which  there  ran 
down  to  the  pond  a  line  of  pipes  which  discharged 
into  the  pond.  The  end  of  this  line  of  pipes  next  to 
-the  ditch  was  protected  by  a  grating  at  a  level  of 
more  than  two  feet  below  the  surface  of  the  road 
irhile  the  end  next  the  pond  projected  to  the  extent 
of  six  inches  or  thereabouts. 

The  defendants  became  the  urban  authority  of 
Svnbary  on  the  3rd  of  December,  1894. 

In  August,  1896,  a  portion  of  the  ditch  near  the 
^rmtinff  had  become  filled  by  an  accumulation  of 
robbi£  which  completely  covered  the  gratiog  so  that 

(a.)  Beported  by  W.   Soott   Thompson,   Esq., 
Barrister-'at^Law. 


there  was  nothing  at  the  road  to  indicate  the 
existence  of  it  or  of  the  Une  of  pii>es. 

In  December,  1896,  the  plaintiff,  with  a  view  to 
filling  up  the  pond,  removed  the  line  of  pipes  so  far 
as  it  existed  on  his  own  land. 

Subsequentiy  the  defendants  entered  on  the 
plaintiff's  lands  and  cut  a  trench  between  the  ditch 
and  the  field  for  the  purpose  of  running  off  the 
surface  water  from  Green-street.  The  present  action 
was  thereupon  brought,  and  by  the  statement  of 
claim  the  plaintiff  claimed  *'  (1)  a  declaration  that  the 
defendants  are  not  entitied  without  the  leave  or 
license  of  the  plaintiff  to  drain  the  surface  water  from 
Green-street  or  from  any  of  the  roads  or  streets  in 
the  parish  of  Sunbury-on-Thames  into  the  plaintiff's 
said  pond  or  land,  or  to  lay  down  or  make  on  the 
plaintiff's  said  land  or  use  any  drain,  pipe,  or  trench 
for  any  such  purpose,  and  (2)  an  io junction." 

Butcher,  Q,C;  and  Austen-Cartmell,  for  Hie  plain- 
ti£B3. — These  pipes  do  not  constitute  a  sewer  within 
the  definition  contained  in  section  4  of  the  Public 
Health  Act,  1875,  they  fall  within  the  exemption  of 
section  13  (1),  and  do  not  vest  in  the  local  authority. 
In  Durrant  v.  Branksome  Urban  District  Council,  ante 
p.  134,  [1897]  2  Ch.  291,  sections  16  and  17  were  read 
together ;  the  decision  there  was  on  section  16  and 
does  not  apply  to  the  present  case.  If  the  defendants 
in  fact  made  this  drain,  they  did  so  by  committing  a 
trespass,  and  the  drain  will  not  vest  in  the  defendants : 
Meaden  v.  West  Cowes  Local  Board,  40  W.  E.  676, 
[1892]  3  Ch.  18.  In  Ferrand  v.  HaUas  Land  and 
Building  Society,  41  W.  R.  580,  [1893]  2  Q.  B.  135, 
Lopes,  L.J.,  gives,  as  an  illustration  of  a  sewer  made 
for  profit,  the  case  of  a  drain  for  irrigation  purposes ; 
that  is  practically  our  case.  Neither  are  the  defen- 
dants justified  by  the  Highway  Act  of  1835,  ss.  66  and 
67.  This  pond  forms  no  part  of  the  system  of 
drains  within  their  control :  Croft  v.  Richmansworth 
Highway  Board,  39  Ch.  D.  272,  37  W.  R.  Dig.  84. 

Macmorran,  Q.C,  and  Elgood,  for  the  defendants* 
—Section  67  of  the  Highway  Act,  1835,  must  apply 
to  drains  other  than  those  within  the  control  of  the 
local  authority  :  Denny  v.  Thwaites,  2  Ex.  D.  21,  25 
W.  B.  Dig.  120.  The  defendants  have  power  to 
make  watercourses,  and  so  long  as  this  pond  is  in 
existence  they  have  the  right  to  drain  into  it,  there- 
fore Croft  V.  Bickmansworth  Highway  Board  does  not 
apply.  This  is  not  a  sewer  made  for  profit :  Minehead 
Local  Board  v.  LuUrell,  42  W.  R.  667,  [1894]  2  Ch. 
178. 

Butcher,  Q.C,  replied. 

Stuuling,  J.,  stated  the  facts  as  above  set  forth 
and  proceeded  as  follows:  The  defendants  at  the 
trial  justified  their  acts  under  (1)  the  powers  con- 
ferred as  the  urban  district  authority  by  the  Public 
Health  Act,  1875  ;  (2)  their  powers  as  the  highway 
authority  under  section  144  of  that  Act  and  the 
Highway  Act,  1835.  [His  lordship  then  referred  to 
the  evidence,  and  came  to  the  conclusion  that  the  line 
of  pipes  was  laid  down  between  the  pond  and  the 
road  in  1858  or  1859  by  the  then  tenant  of  the  field 
for  the  purpose  of  getting  a  beiter  supply  of  water 
in  the  pond  for  the  use  of  the  cattie  and  other  stock 
feeding  in  the  field,  and  that  subsequentiy  the 
surveyors  of  highways  from  time  to  time  caused  the 
rubbish  deposited  at  the  ditch  end  of  the  pipes  to  be 
removed,  but  that  it  was  not  established  tiiat  such 
surveyors  repaired  or  even  cleaned  the  pipes  them- 
selves, and  proceeded :]  The  first  question  is  whether 
the  defendants  can  justify  what  they  have  done  mider 
the  powers  conferred  by  the  Public  Health  Act,  1875. 
The  sections  relied  on  are  sections  13-17.  It  is  in  the 
first  place  contended  that  the  pipes  vested  in  the 
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defendants  by  Tirtae  of  section  13.  It  is  established 
by  DwrratU  t.  Brankwrne  Urban  District  Council  that 
the  sewers  to  which  the  provisions  of  the  Act  apply 
indnde  sewers  for  the  removal  of  surface  water  as 
well  as  those  for  carrying  off  what  is  ordinarily 
termed  sewage.  That  being  so,  the  pipes  constitute 
a  sewer  within  the  definition  contained  in  section  4, 
for  they  do  not  fall  within  the  exception  in  that 
section  of  "  drains  "  vested  in  or  under  the  control  of 
any  *' authority  having  the  management  of  roads," 
and  not  bein^  a  local  authority  under  the  Act — the 
defendants  bemg  themselves  the  highway  authority 
for  the  district. 

It  is,  however,  contended  for  the  plaintiff  that  they 
fall  within  the  first  exception  in  section  13 — viz., 
sewers  made  b^  any  person  for  his  own  profit.  The 
meaning  of  this  exception  has  been  considered  in 
several  cases.  In  Minehead  Local  Board  v.  Luttrdl  it 
was  held  that  sewers  constructed  by  a  landowner  for 
the  use  of  persons  by  whom  he  was  to  be  remuner- 
ated bv  a  direct  money  payment  for  the  use  of  them 
isll  within  the  exception.  The  word  **  profit,"  how- 
ever, is  not,  in  my  opinion,  to  be  restricted  to  a  direct 
money  payment.  This  was  laid  dovm  in  Ferrand  v. 
HdllaB  Land  and  Budding  Society^  both  by  Lopes, 
L.J.  (pn.  141-2)  and  by  A.  L.  Smith,  L.J.  (p.  144). 
When  tne  object  of  mafcing  the  sewer  is  not  eiwer  for 
sanitary  or  mere  ordinary  drainage  purposes,  but  to 
enable  the  land  to  be  occupied  more  profitabl  v  or  to 
avoid  an  expenditure  which  would  otherwise  have  to 
be  incurredT  in  order  that  the  occupation  might  be 
equally  beneficial,  it  seems  to  me  that  the  sewer  is 
made  for  the  profit  of  the  occupier.  In  the  present 
case  the  field  was  not  adequately  supplied  with  water 
for  the  use  of  the  cattle  fed  in  it ;  the  tenant,  in  order 
to  avoid  the  expense  of  bringing  water  from  some 
other  source  of  supply  and  to  enable  him  to  use  the 
field  for  feeding  cattle  made  this  line  of  pipes,  and  I 
think  he  did  so  for  his  own  profit  within  the  meaning 
of  the  section. 

Section  16  was  referred  to,  but  whatever  may  be 
done  hereafter  the  defendants  have  not  as  yet 
brought  themselves  within  its  terms.  So  far  as  the 
evidence  goes  no  report  was  obtained  from  a  surveyor, 
nor  any  notice  given  to  the  owners  and  occupiers 
previously  to  the  acts  complained  of  nor  dovm  to  the 
present  time. 

It  is  then  to  be  considered  whether  the  defendants 
derive  any  sanction  for  their  acts  from  the  Highway 
Act,  1835.  The  clauses  relied  on  are  sections  66  and 
77.  The  former  authorizes  the  highway  authorities  to 
•<  make,  scour,  cleanse,  and  keep   open  all  ditches. 

Sitters,  drains,  watercourses,  and  also  to  make  and 
y  .  •  •  trunks,  tunnels,  plats,  or  brid^  .  .  . 
in  and  through  any  lands  adjoining  or  lying  near  to 
any  highway."  That  section,  however  widely  it  is 
construed,  only  authorizes  the  making  and  keeping 
open  of  ditches  and  drains  in  and  through  lands 
adjoining  a  highway  and  does  not  authorize  the 
disdiarge  of  the  cont^ts  of  any  ditch  and  drain  into 
sudi  lands.  Unless,  then,  the  pond  can  be  treated  as 
part  of  the  drainage  system  under  the  control  of  the 
authorities  those  sections  do  not  empower  the 
defendants  to  discharge  the  surface  wat^  into  the 
phiintiff's  pond,  and  the  case  of  Croft  y,  Bickmansworth 
Highway  Board  shows  that  the  pond  cannot  be  so 
regarded.  In  mj  judgment,  therefore,  this  defence 
also  fails  the  defendants. 

It  was  lastly  contended  that  an  injunction  ought 
not  to  be  ^[hmted  because  the  defendants  may  here- 
after put  m  force  the  powers  conferred  in  section  16 
of  the  Public  Health  Act,  1875.  At  present,  however, 
they  do  not  show  that  they  are  in  a  position  so  to  do. 
Down  to  this  time  they  had  been  in  uie  wronff ;  <iiere 
Ou^ht  therefore  to  be  a  declaration  that  the  defendants 


are  not  entitled  without  the  leave  or  license  of  the 
plaintiff  or  in  due  exermse  of  the  powers  cooferrsd  bj 
the  Public  Health  Act,  1875,  to  drain  the  sorfsoe 
water  from  Green-street  or  from  any  of  the  roadi  or 
streets  in  the  parish  of  Sunbnry-on-Thames  into  the 
plaintiff's  said  pond  or  land,  or  to  lay  down  or  msks 
on  the  plaintiff's  said  land,  or  to  use  any  drain-pipe 
or  trendi  for  an v  such  purpose ;  and  an  injonotioa  to 
restrain  the  defendants,  tneir  servants  and  smiti, 
except  with  such  leave  or  license  or  m  exercise  of  nioh 
powers  as  aforesaid,  from  draining  such  surface  water 
mto  the  plaintiff's  said  pond  or  usmg  or  pennittiiig 
any  drain-pipe  or  trench  to  remain  laia  down  or 
made  for  any  such  purpose  as  afaresaid,  and  fcona 
trespassing  on  the  plaintiff's  said  premises. 

Solioitorv,  J.  J*  Freeman  ;  Charlei  Ju/pp. 


June  15, 16. 


Chan.  Div.  7 
Stirling,  J.  ] 
LiFB  Intb&bst  and    Beysrsionaby    SaouBTtas 

CoBPOKATiON  V,  Rand-ik-Hand  Fibb  ahd  Lifb 

Insukanoe  Sooibty.  (a.) 
Vendor  and  purchaser — Saie  by  mortgagee  under  $Utu' 

tory  power — Bequisition  by  purchaeer  at  to  whdher 

power  exerciedble — Conveyancing  and  Law  of  Properijf 

Act,  1881  (44  &  45  Vict,  c  21),  m.  19,  20,  21  (2). 

The  protection  conferred  on  a  purchaser  from  a  moH- 
gagee  selling  under  hie  etakOory  power  of  mUe  by  eediom 
21  (2)  of  the  Conveyancing  Act^  1881,  is  given  oitlglo^ 
purchaur  who  has  obtained  a  convwance^  and  oarmi 
only  after  a  conveyance  Jms  been  made.  ConeequetUlg  a 
purchaser  is  not  precluded  from  requiring  such  a  mort- 
gagee-vendor to  show  that  his  power  of  sale  is  eawrcMoUe, 
and  the  vendor  is  bound  to  answer  such  a  requtsiUmu 

Dicker  v.  Angerstein,  24  W.  B.  844,  3  Ch.  D.WK 
distinguished. 

This  was  a  vendors'  action  for  specific  performsnoa 
of  an  agreement  to  purchase  a  rever8i<»iary  intsrait 
for  £2,000. 

In  the  course  of  the  action  a  question  arose  as  to 
the  admissibility  of  certain  evidence  which  reaUy 
turned  on  the  construction  of  sections  19,  20,  and  21 
(2)  of  the  Conveyancing  Act,  1881. 

The  facts  were  as  follows:  The  oontraot  vm 
entered  into  on  the  17th  of  Decembar,  1896,  and  the 
day  fixed  for  completion  was  the  25th  of  JTanosry, 
1897.  The  contract  contained  the  usual  pronrioa 
that  objections  and  requisitions  in  respect  of  title 
should  be  sent  to  the  vendors'  solicitors  within  tss 
days  from  Uie  delivery  of  the  abstract  and  that  sD 
objections  and  requisitu)ns  not  delivered  within  thsl 
time  should  be  deemed  to  be  waived.  The  vendon 
were  sdling  as  mortgagees,  under  a  power  of  stls 
contained  in  a  mortgage  which  was  dated  the  22Dd  d 
April,  1896,  and  was  granted  by  H.  G.  Bimonssn  to 
J.  B.  Chapman  to  secure  the  repayment  of  £1M. 
On  the  23rd  of  October,  1896,  Chapman  tranafensd 
this  mortgage  to  the  vendors.  The  mortgsgB 
contained  a  covenant  by  the  mortgagor  to  pay  the 
principal  sum  on  the  19th  of  June  then  next  together 
with  interest  from  that  date  in  default  of  paysBBBL 
Then  followed  an  assignment  of  the  mortgaged 
premises  subject  to  a  proviso  for  redemptkm  on  pay- 
ment of  the  said  sum  of  £150  on  or  betoe  tiie  tud 
19th  of  June  next,  or  if  after  the  said  19th  of  Jans 
then  with  interest  thereon  according  to  the  forqgoing 
covenant  in  that  behalf  from  the  said  19th  of  AfA 
next.    And  the  deed  contained  the  foUowing  pom 


(a.)  Reported  by  J. 


I.  STntLnro,  Bsq., 
at-Law. 
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of  sale :  **  ProTided  always  and  it  is  hereby  agreed 
and  dedared  that  the  power  of  sale  oonferrM  on 
mortgagees  by  the  ConTeyanoing  and  Law  of  Pro- 
perty Act,  1881,  shall  apply  to  Uiis  security  so  as  to 
be    immediately    exercisable    ou    default    by    the 


mortgagor  in  the  payment  of  the  principal  moneys 
or  interest  hereby  secured  at  any  time  .after  the  said 
19th  day  of  April  next  without  the  restrictions  in  the 
said  Act  contained  as  to  giving  notice  or  otherwise 
without  any  farther  consent  on  the  part  of  the  mort- 
gagor or  anr  other  person  or  persons." 

The  purchasers  took  the  objection  that  the  power 
of  sale  was  not  exercisable  tiU  the  19th  of  April, 
1897.  The  vendors  replied  that  the  19th  of  April 
was  a  clerical  error  for  the  19  ch  of  June,  and  offered 
to  indemnify  the  purchasers  against  any  liability  in 
this  respeoti  The  purchasers  declined  to  complete 
on  this  footing,  and  the  vendors  commenced  the 
present  action. 

At  the  trial  it  was  contended  for  the  first  time 
<m  behalf  of  the  plaintiffs  that,  assuming  the 
power  contained  in  the  mortgage  deed  ougtit  to 
CM  T^ead  as  it  stood,  they  could,  nevertheless,  make  a 
good  title  by  virtue  of  the  powers  of  sale  conferred 
on  mort^^igees  by  the  Conveyancing  Act,  18S1.  The 
plaintiffn  called  no  evideoce  in  support  of  their  case. 
The  defendants  maintained  that,  assuming  the 
stAtotory  power  to  eixist,  which  they  denied,  it  could 
ilOfc  be  exradsed,  the  notice  required  by  section  20  of 
the  Conveyancing  Act  not  having  been  served  on  the 
mortgagor.  They  called  Mr.  Chapman,  who  was 
the  managing  derk  of  the  plaintiffs'  solicitor  and  the 
original  mortgagee,  and  put  to  him  this  question : 
**  IMd  yon  give  notice  to  the  mortgagor  requiring 
peyment  of  the  mortgage  money  due  under  the  deed 
of  the  22nd  of  April,  1896?"  The  question  was 
objected  to. 

Jenkins,  Q.C.,  and  Eilton,  for  the  plaintiffs. — ^The 
question  is  im^vant.  A  bond  fide  purchaser  from  a 
mortgagor  selling  under  his  statutory  power  is  amply 
protected  by  the  Conveyancing  Act,  1881,  and  is  not 
eatitled  to  make  any  requisition  as  to  whether  the 
power  is  properly  exercisable  in  the  absence  of  any 
ground  for  the  contrary  belief.  In  auy  case  tho 
objection  has  been  taken  too  late. 

They  referred  to  Selwyn  v.  Oarjit,  38  Ch.  D.  273, 
35  W.  B.  Dig.  137;  Dicker  v.  Angerstein,  24  W.  E. 
844,  3  Ch.  D.  600;  Upperton  v.  Nicholson,  19  W.  B. 
733,  li.  B.  6  Ch.  App.  436 ;  In  Be  ScoU  and  Alvarezes 
Cfaniract,  43  W.  B.  694,  [1895]  2  Ch.  603. 

Butcher,  Q.C.,  and  F.  M.  Walters,  for  the 
defendents. — As  to  whether  they  were  too  late  to  take 
the  objection,  no  requisitions  having  been  made  on 
this  pomt,  referred  to  In  Be  Naiicndl  Provincial  Bank 
of  England  and  Marsh,  43  W.  B.  186,  [1895]  1  Ch.  190. 
^Tbey  were  stopped  by  the  Court.] 

SxntlJRO,  J. — I  am  asked  really  upon  a  formal 
qneetion  as  to  the  admissibility  of  evidence  to  decide 
m  somewhat  im^rtant  practical  question  of  law.  The 
queetion  arises  in  lius  way.  An  action  was  brought 
by  Tenders  for  specific  performauoe.  The  vendors 
olaim  to  be  mortgagees  of  one  Simonsen  under  a 
mortgage.  By  the  contract  for  sale  the  date  fixed 
for  completion  is  the  25th  of  January,  1 897.  A  defence 
is  put  un,  by  paragraph  4  of  which  the  defendants 
d«*Dy  that  the  plaintiffs  were  on  the  25th  of  January, 
1897,  or  at  any  time  previously  to  that  date,  or  that 
th^fj  are  now  entitled  to  sell  the  mortgaged  premises 
oomprised  in  the  indenture  of  mortgage. 

ISfoWf  upon  the  abstract  being  delivered  the  objection 
'mwm  ndsed  that  the  power  of  sale  which  is  expressly 
contained  in  the  mortgage  deed  was  inapplicable.  I 
will  aasome,  although  I  am  not  going  to  decide  it, 


that  that  objection  was  well  founded.  The  purchaser 
adhered  to  that  objection  and  in  oonseqaeace  this 
action  was  brought,  the  defence  I  have  mentioned 
was  put  in,  aud  there  was  a  counter-claim  by  the 
purchaser  for  a  return  of  the  deposit.  At  the  trial  it 
was  suggested,  as  far  as  I  understand  it,  for  the  first 
time  that  a  title  may  be  made  otherwise  than  under 
the  express  power  contained  in  the  mortgage  deed. 
That  &ed  provides  that  the  power  of  sale  conferred 
on  mortgagees  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  shall  be  immediately  exer- 
cisable on  default  by  the  mortgagor  in  the 
payment  of  the  principal  moneys  or  interest  therebv 
secured  at  any  time  after  the  said  19th  of  April, 
1897,  without  the  restrictions  in  the  said  Act 
contained  as  to  giving  notice  or  otherwise. 
So  that  the  power  of  sale  did  not  arise  until  a  date 
subsequent  to  that  fixed  for  completion.  Now  it  is 
suggested  that  there  is  another  power  of  sale  which 
arises  under  the  Conveyancing  Act,  not  in  the  manner 
provided  for  by  the  deed,  without  the  restrictions 
contained  in  the  deed,  and  without  any  further  con- 
sent on  the  part  of  the  mortgagor,  but  subject  to  the 
restrictions  and  in  fulfilment  of  the  requirements 
contained  in  the  Act.  The  case  stands  thus:  the 
plaintiffs,  very  properly,  simply  put  their  case  and 
take  their  staud  on  the  deeds  and  documents.  The 
defendants  do  not  call  any  evidence  in  the  first 
instance  either  of  the  defendants  themselves  or  by 
any  person  acting  for  them,  but  they  call  the 
managing  clerk  of  the  plaintiffs*  solicitor,  who  hap- 
pens himself  to  have  been  the  original  mortgagee,  and 
he  is  asked  this  question,  which  is  objected  to :  Did 
you  give  any  notice  to  the  mortgagor  demanding 
payment  under  the  mortgage  of  the  23rd  of  April, 
1896  ?  The  object  of  that  is  to  show  or  to  prove  the 
issue  raised  by  the  defence  that  the  plaintiflSi  had  not, 
on  the  25th  of  January,  1897,  any  title  to  sell.  The 
answer  to  that  is  twofold.  First  of  all,  that  there 
was  title  to  sell;  and,  secondly,  that  having  regard  to 
the  conditioDB  of  the  sale  the  purchasers  were  too  late 
to  raise  any  such  objection,  and  that  a  good  title. is 
shown  according  to  the  contract.  Now,  the  first 
question  is  one  of  very  considerable  importance  and 
turns  on  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Aut,  1881,  ss.  19,  20,  and  21.     Section 

19  provides :  [His  lordship  read  the  section,  and  con- 
tinued :]  I  observe  as  to  that  that  the  power  of  sale 
arose  wben  the  mortgage-money  became  due,  that  is 
here  the  20th  of  June,  1896>  and  therefore  it  is 
possiUe  that  the  power  of  sale  had  arisen.     Section 

20  provides :  [His  lordship  read  the  section,  and  con- 
tinued:] Now,  if  the  case  rvsted  thtre,  as  a  matter  of 
construction  that  would  prevent  the  mortgagee 
exercising  his  power  of  sale  except  under  one  of  the 
events  mentioned  in  section  20,  and  I  apprehend  that 
apart  from  the  provisions  of  section  21,  which  I  have 
still  to  consider,  that  tiie  power  of  sale  would  not 
truly  exist  unless  it  were  shown  that  one  or  other  of 
the  events  mentioned  in  section  20  had  occurred. 
The  object  of  the  purchasers  in  putting  the  question 
is  to  show  that  none  of  these  events  have  occurred, 
and  consequently  that  the  vendors  on  that  construc- 
tion of  the  Act  had  no  power  to  sell.  If  the  question 
stood  with  rtrfereuce  to  section*  19  and  20  I  should  be 
of  opinion  ittkt  the  purchasers  were  right  in  that 
Tiew,  and  that  they  could  not  be  compelled  to  take 
ttie  title  unless  the  vendors  satisfied  them  that  one  or 
other  of  the  circumstances  mentioned  in  section  20 
had  occurred,  so  that  the  power  of  sale  was  exercis- 
able. But  reliance  is  placed  on  the  provisions  of 
section  21  (2).  Now,  that  requires  to  be  carefully 
considered.  It  mns  thus ;  [HiB  lordship  read  the 
section,  and  continued :]  Ana  the  way  in  which  the 
objection  to  the  question  is  put  is  that  it  is  irrelevant 
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on  the  ground  that,  having  regard  to  this  provision  of 
the  Aot,  the  vendor  can  make  a  good  title  to  a  pur- 
chaser "  who  has  no  notice  that  no  case  had  arisen 
to  anthorizethe  sale  or  that  dae  notice  was  not  given 
or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised."  That  in  point  of  fact  the 
Act  confers  a  power  to  "  sell  to  that  description  of 
purchaser  whom  I  may  call  a  bond  fide  purchaser,  and 
that  the  remedy  of  any  person  interested  by  reason  of 
any  improper  or  unauthorized  irregularity  in  its 
exercise  is  in  damages  only.-  That  view  was  taken  of 
a  power  in  Dicker  v.  Angerstein.  Now,  I  have  to 
observe  that  the  power  there  was  a  very  much  wider 
one  than  that  conferred  by  the  Act.  It  was  there 
stated  thus:  ''That  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  aforesaid  power  in  that 
behalf,  the  purchaser  or  purchasers  shall  not  be  bound 
to  see  and  inquire  whether  either  of  the  cases  men- 
tioned in  the  clause  or  provision  lastly  hereinbefore 
contained  has  happened,  or  as  to  the  necessity  or 
expediency  of  the  stipulations  subject  to  which  such 
sale  shall  have  been  made,  or  otherwise  as  to  the 
propriety  or  expediency  of  such  sale,  and  notwith- 
standing any  impropriety  or  irregularity  whatsoever 
in  any  such  sale  the  same,  shall,  as  far  as  regards  the 
safety  and  protection  of  the  purchaser  or  purchasers, 
be  deemed  to  be  within  the  aforesaid  power  in  that 
behalf  and  be  valid  and  effectual  accordingly,  and 
the  remedy  of  the  mortgagor,  his  heirs  or  assigas,  in 
respect  of  any  breach  of  the  clause  or  provision  lastly 
hereinbefore  contained,  or  of  any  impropriety  or 
irregularity  whats(^ever  in  any  sale,  shall  be  in  dam- 
ages only." 

Now,  I  observe,  first  of  all,  that  that  power  applies 
to  any  sale  purporting  to  be  made  in  pursuance  of 
the  power,  and,  secondly,  that  it  empowers  the  pur- 
chaser on  such  a  sale  and  declares  that  he  shall  not 
be  bound  to  inquire  whether  the  event  has  happened, 
and  provides  that,  notwithstanding  any  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  the  same 
shall  be  deemed  to  be  within  the  power  of  sale  and 
that .  the  remedy  shall  be  in  damages  only.  There 
the  question  arose,  not  between  a  vendor  and  pur- 
chaser,  but  between  a  purchaser  and  mortgagor  or 
his  assigns,  and  the  decision  of  Jessel,  M.B.,  was 
that  the  purchaser  had  a  title  even  although  the 
whole  of  the  mortgage  debt  had  been  paid  off  at  the 
date  when  the  power  of  sale  purported  to  be 
exercised.  The  ground  on  which  the  Master  of  the 
Bolls  puts  it  is  this:  ''It  appears  to  me  that  this  is 
put  in  about  as  plain  language  as  you  can  put  it, 
that  the  right  to  sell  shall  be  so  absolutely  vested  in 
the  mortgagee  as  to  give  a  good  title  to  the  pur- 
chaser— thiit  is,  to  a  bon^  fide  purchaser,  which  this 
gentleman  is — notwithstanding  that  the  power  of 
sale  is  not  really  exercisable,  if  it  purports  to  be  io 
exercise  of  the  power,  which  this  sale  was,  it  is  to  be 
deemed  within  the  power,  which  means  that  the 
remedy  of  the  mortgagor  is  against  the  mortgagee 
in  damages,  which  is  supposed  to  be  a  sufficient 
protection  to  the  mortgagor ;  and  no  doubt,  in  the 
case  of  a  solvent  mortgagee,  it  is  a  very  efficient 
protection.  But,  then,  it  is  said  it  does  not  apply 
to  the  case  where  the  power  of  sale  is  not  exercisable 
because  the  mortgage  has  been  paid  off.  The  answer 
is  that  it  applies  to  that  case  as  well  as  to  e^ery  other. 
It  is  a  case  in  which  it  is  still  a  sale  purporting  to 
be  made,  although  the  mortgage  money  has  been 
handed  over,  and  the  mortgagor  has  not  taken  either 
the  precaution  of  getting  back  the  mortgage  deed, 
which  he  could  have  got  back,  or  of  getting  a 
reconveyance  or  an  indorsement,  which  would  have 
the  same  effect."  Now,  the  Master  of  the  Bolls 
did  not  decid^e  there  that  the  purchaser  could  not 
have  taken  objection  or  could  not  have  madein- 
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uiry  whether  the  power  had  become  exerciBaUe. 

^here  would  be  something  to  say  on  that  beoanie 
the  provision  is:  "Notwithstanding  any  impro- 
priety or  irregularity  whatsoever  in  any  saoh  sale, 
the  same  shall,  so  far  as  regards  the  safety  and 
protection  of  the  purchaser  or  purchasers,  be 
deemed  to  be  within  the  aforesaid  power  in  that 
behalf,  and  to  be  valid  and  effectual  aceordinglj.* 
Itmightbesnggested  that  the  clause  was  merely  for  tiii  | 
protection  of  the  purchaser  and  did  not  extend  tbs 
power  of  sale.  I  read,  however,  the  judgment  of  the 
Master  of  the  Bolls  as  implying  that  that  is  not  Uie 
true  view,  but  that  it  did  extend  the  power,  when 
there  was  impropriety  or  irregularity,  in  favour  of  tht 
purchaser,  which  means  the  person  who  hadentecsi 
into  the  contract  for  purchase.  Now  let  me  eontiait 
that  with  the  provision  in  the  Conveyancing  Aek 
That  provides  that  "  Where  a  oonveyanoe  is  made  is 
professed  exercise  of  the  power  of  sale  conferred  hf 
this  Act,  the  title  of  the  purchaser  shali  not  be  im- 
peachable." That  g^ves  protection  only  to  the 
purchaser  who  has  obtained  a  conveyance,  and  tiie 
protection  accrues  only  after  the  oonveyanoe  has  ben 
made.  I  am  asked  to  hold  that  in  the  case  of  a 
purchaser  who  might  have  been  able  safely  to  take  a 
conveyance  at  the  date  fixed  for  completion  he  ii  yet 
to  be  precluded  from  inquiring  whether  a  vendor  wii 
in  a  position  to  exercise  the  power  of  sale.  I  cannot 
ascribe  such  an  effect  to  the  provisions  of  sectional 
(2)  of  the  Act,  which  appears  to  me  to  be  applioabli 
only  when  a  conveyance  has  been  made.  AxA  then 
provisions  appear  to  me  to  leave  the  purchwer,  ai 
between  himself  and  the  vendor,  free  to  raise  aay 
objection  which  can  properly  be  made  as  betvess 
them.  As  I  have  said,  not  only  do  the  provisions  not 
take  effect  until  a  conveyance  is  made,  bat-  what  ii 
protected  is  the  title  of  the  purchaser  and  not  the  titia 
of  the  vendor.  It  seems  to  me  that  the  true  oonstnictiaii 
of  the  three  sections  of  the  Act  which  I  have  read  ii 
that  they  confer  protection  on  only  the  purchaser  «b» 
has  obtained  a  conveyance  without  knowledge  of  soy 
irregularity.  In  my  judgment  the  vendor  is  bound  to 
show,  notwithstanding  this  clause  of  section  21, 
upon  request  of  the  purchaser,  that  his  power  of  ale 
was  exercisable,  and  secondly,  that  if  the  puxchiHr 
had  made  at  the  proper  date  a  requisition  to  that 
effect  the  vendor  would  have  been  bound  to  aniwer 
it.  Then  it  appears  that  the  contraot  contains  a 
clause  in  the  very  usual  fonn  for  limiting  the  tioie 
for  making  requisitions.  It  is  urged  that  it  is  nov 
too  late  to  make  such  a  requisition.  The  answer  ol 
the  purchasers  to  that  is :  '*  That  may  be  so ;  bat  ve 
take  upon  ourselves  the  burden  of  proving  tbe 
allegation  in  the  defence  that  at  the  date  fixed  f jr 
completion  the  plaintiffs  were  not  in  a  positioa  to 
sell.  If  that  be  so,  we  may  not  be  able  to  reoovs 
the  deposit,  but  we  can  resist  specific  performaoce." 
Therefore  the  question  put  is  admissible  and  relevsnt, 
and  I  think  it  ought  to  be  answered. 

[The  question  was  then  put.  Mr*  Ghspmaa  re- 
plied that  early  in  October,  1896,  he  instrodiid 
Mr.  Stanley-Jones,  who  acted  as  his  agent  in  the 
matter,  to  serve  notice  on  the  mortgagor  deouad- 
ing  payment,  and  that  such  notice  was  served. 
Counsel  for  the  defendants,  being  unable  to  elieit 
from  the  witness  any  particulars  as  to  the  naius 
of  the  notice,  applied  for  an  adjoummsBt  fv 
the  purposd  of  cidling  Mr.  Stanley-Jones,  bit 
this  was  refused.  Stirling,  J.,  in  delivering  judg- 
ment upon  the  whole  case,  held,  first,  that  IhoaK^ 
the  word  '*  April"  in  the  proviso  for  redemptiN 
required  alteration  to  "  June,"  the  repetition  of  tirt 
word  in  the  power  of  sale  did  not  leeui  to  may  mtk 
manifest  absurdity  or  inoongmity  as  to  justify  ike 
court  in  altering  it,  and  that,  oonaeqnently,  th«  pow 
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of  Bale  in  the  deed  did  not  arise  till  the  19th  of 
April,  1897 ;  secondly,  that  no  contrary  intention 
was  expressed  in  the  deed  so  as  to  prevent  the  appli- 
cation of  the  power  conferred  by  the  Conveyancing 
and  Law  of  Property  Act,  1881,  between  the  19th  of 
June,  1896,  and  the  19fch  of  April,  1897,  subject  to 
the  restrictions  in  the  Act ;  thirdly,  that  the  defen- 
dants had  failed  to  prove  that  the  requirements  of  the 
Aot  had  not  been  complied  with.  In  the  result  his 
lordship  gave  jud&fment  for  specific  performance,  but 
without  costs,  and  dismissed  the  counter-claim  also 
without  costs.] 

Bolicitirs,   //•  Sfanley-Jcyiita^   NichoUy  Manuty,  A 
Co. 


Chan.  Div.  \ 
Bomer,  J.  ) 


July  7,  8. 


Strangways  v.  Bead,  (a.) 

Lunacy — Maintenance — Committee  of  person — Liability 
to  account — Allowance  paid  quarterly  in  advance — 
Death  of  lunatic  he/ore  expiration  of  quarter. 

Payment  was  made  quarterly  in  advance  by  the  com- 
mittee of  a  lunatic^ s  estate  to  the  committees  of  the  person 
of  a  fixed  annual  sum  which  the  master  had  allowed  for 
the  lunatic^s  maintenance^  but  the  order  in  lunacy  did 
not  expressly  authorize  payment  to  be  made  in  advance. 
The  lunatic  having  died  shortly  after  the  beginning  of 
the  fourth  quarter ,  for  which  the  allowance  had  been 
paid  in  advance  as  usualj  the  executors  of  the  lunatic 
brought  an  action  against  the  committees  of  the  person 
to  recover  so  much  of  the  said  quarterly  allowance  as  had 
not  been  eocpended  in  the  maintenance  of  the  lunatic. 

Heldy  that,  inasmuch  as  the  lunatic  was  only  main- 
tained for  nine  months  and  a  few  weeks^  and  the  com- 
mitter of  the  person  had  received  a  whole  yearns  allow- 
ance, the  lunatic*s  executors  were  entitled  to  recover  such 
part  as  could  not  be  said  to  have  been  properly  expended 
by  the  committees  in  her  maintenance^  regard  being  had 
to  the  provisions  of  the  order  in  lunacy. 

The  observations  of  Lord  St.  Leonards  in  In  re 
Ponsonby,  3  Dru.  &  War.  27,  31,  2  Conn(yr  &  L.  30. 
32,  must  be  considered  to  be  made  with  regard  to  the 
ordinary  case  where  the  lunatic  is  properly  maintained 
far  the  whole  year. 

Action. 

By  an  order  in  lunacy  dated  the  24th  of  March, 
1896,  IsabeUa  B.  Bead  and  the  defendant,  Constance 
B.  Bead,  were  appointed  committees  of  tbe  person 
and  the  official  solicitor  was  appointed  committee  of 
the  estate  of  Mrs.  P.,  widow,  a  certified  lunatic,  and 
there  was  allowed  for  her  maintenance  £2.500  per 
annnm  from  the  29th  of  January,  1896.  Tbe  said 
order  proTided  {inter  alia)  tbat  the  said  defendant,  as 
one  of  the  committees  of  the  person,  should  be  at 
Hberty  to  reside  with  the  lunatic  and  to  have  the  use 
of  the  lunatic's  leasehold  residence  and  stables  in 
London,  together  wittt  her  furniture,  horses,  carriages, 
Bid  other  effects  there,  and  the  said  defendant  resided 
ftere  aooordingly  until  the  death  of  the  lunatic. 
liter  the  date  of  the  said  order  the  committee  of  the 
^te  paid  to  the  committees  of  the  person,  out  of 
estate  of  the  lunatic,  the  allowance  of  £2,500  per 
1  for  her  maintenance  by  equal  quarterly 
^ymentSy  each  payment  being  made  in  advance  for 
ocmTenience  of  the  committees  of  the  person,  and 
i  was  not  disputed  that  the  lunatic  was  always 
0operly  maintained  until  she  died. 
Ihi  the  26th  of  October,  1896,  the  sum  of  £625  in 
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respect  of  the  said  maintenance  allowance  for  the 
quarter  ending  the  29th  of  January,  1897,  was  paid 
to  the  committees  of  the  person.  On  the  11th  of 
November,  1896,  the  lunatic  died. 

The  plaintiffs,  who  were  the  Iunatic*8  executors, 
claimed  that  the  defendant,  Constance  B.  Bead,  and 
the  estate  of  the  said  Isabella  B.  Bead  (who  died  in 
May,  1897)  were  jointly  and  severally  liable  to  repay 
to  the  estate  of  the  lunatic  the  proportionate  part  for 
the  period  subsequent  to  her  death  of  the  £625  paid 
for  the  quarter's  allowance,  or  in  the  alternative  to 
repay  the  £625,  less  any  sums  properly  paid  for  the 
lunatic*s  maintenance  between  the  29Lh  of  October, 
1896,  and  her  death,  with  an  inquiry  in  the  latter 
alternative  as  to  the  amount  of  such  sums,  and 
payment  in  either  alternative  of  any  amount  found 
due  to  the  plaintiffs. 

Proceedings  had  been  first  taken  in  lunacy,  and  the 
master  made  an  order  in  those  proceedings,  but  his 
order  was  discharged  by  the  Lord's  Justices  sitting 
in  lunacy,  whereupon  the  above  action  Wbs 
commenced  by  the  executors. 

Neville,  Q.C.,  and  R.  J.  Parker,  for  the  plaintiffs. — 
The  allowance  ought  to  be  dealt  with  on  the  footing 
of  its  accruing  de  di^  in  diem,  and  the  plaintiffs  arn 
entitled  to  an  order  on  that  principle  for  repayment  by 
the  defendants  of  a  proportionate  part  of  the  last 
advance.  If  that  is  not  so,  they  are  entitled  to  be  * 
repaid  so  much  as  was  not  properly  paid  for  the 
lunatic's  maintenance.  How  can  the  defendants 
retain  the  whole  year's  allowance  when  they  did  not 
maintain  the  lunatic  for  a  year,  and  payments  have 
in  fact  had  to  be  made  by  the  plaintiffs  which  ought 
to  have  been  paid  by  the  defendants  if  the  lunatic 
had  lived  and  been  maintained  by  them  for  the 
year  ?  This  belongs  to  the  class  of  cases  indi- 
cated by  Lord  Cairns,  L.J.,  in  In  re  French,  16  W.  B. 
657,  L.  B.  3  Ch.  App.  317,  in  which  he  said  the  court 
clearly  would  have  jurisdiction  to  direct  an  inquiry  and 
account  and  to  make  some  consequential  order  upon 
the  committee  of  the  person  (see  L.  B.  3  Ch.  App«,  pp. 
318-320),  because  it  is  clear  tbat  there  could  be  no 
expenditure  for  the  lunatic  here  after  her  death.  The 
order  did  not  authorize  any  payments  in  advance, 
and  such  payments  were  not  regular.  They  were 
made  for  the  convenience  of  the  committees  of  the 
person,  and  no  right  to  retain  can  be  founded  .on  the 
fact  of  the  whole  quarter's  allowance  having  been 
paid  under  the  circumstances. 

FarwelU  Q^C,  S.  Dickinson,  and  E.  F.  Buckley,  for 
the  defendants. — The  doctrine  of  equity  in  regard  to 
money  paid  for  maintenance  of  infants  or  lunatics 
is  that  no  account  can  be  required  of  eny  surplus  if 
the  duly  is  properly  performed:  Jodrell  v.  Jodrell,  14 
Beav.  397,  at  p.  411.  The  scheme  of  the  order  here 
contemplated  tbat  the  defendants  should  keep  the 
lunatic  for  no  more  than  nine  months,  and  they 
therefore  performed  the  whole  liability  imposed  on 
them.  [EoMER,  J. — ^In  taking  an  account  regard 
should  be  bad  to  the  time  for  which  the  lunatic  was 
intended  to  be  maintained  by  the  defendants  under 
the  order  in  lunacy.]  In  any  case  the  defendants 
cannot  be  ordered  to  repay  anything  if,  as  is  admitted 
to  be  the  case,  the  lunatic  has  been  properly  main- 
tained :  In  re  Ponsonby^  3  Dru.  &  War.  27,  p.  31,  2 
Connor  &  L.  30,  p.  32,  per  Lord  St.  Leonards,  re- 
ferring to  Grosvenor  v.  Drax,  2  Knapp.  82.  The 
principle  is  explained  by  Jessel,  M.B.,  in  In  re  Weld, 
30  W.  B.  385,  20  Ch.  D.  451.  The  remuneration  of 
the  committee  is  within  the  purview  of  the  order,  so 
there  is  no  equity.  The  true  view  of  the  allowance 
is  that  it  was  a  quarterly  allowance.  But  whether 
it  were  annual  or  quarterly  what  remains  of  the 
advance  must  be  treated  as  savings  out  of  the  allow* 


672 

THE  WEEKLY  REPORTER. 

CAiig.a0^1M8.1 

VoLXLTL 

High  C!oxtht. 

Strawgwayb  v.  Read. 

High  Gotjbt. 

anoe  whioh  tlie  ddfendants  are  entitled  to  keep  for 
tiieir  own  benefit.  It  was  neoessary  to  make  the 
payments  in  advanoe,  and  there  was,  therefore,  no 
impropriety  in  them.  In  order  to  suooeed  the  plaiu- 
ti£&  most  show  a  contract  to  recurn  part  of  the 
advance  if  the  liinatio  died  in  the  period  for  which 
the  advance  was  made. 

They  also  cited  Whincup  y.  Hughes,  19  W.  B.  439, 
L.  E.  6  0.  P.  78. 

BoMEH,  J. — ^Tliis  is  a  novel  point,  and  one  of  con- 
siderable difficulty  ;  but,  after  considering  the  matter, 
I  have  come  to  the  conclosion  that  the  plaintifiEs  are 
entitled  to  sach  relief  as  I  will  hereafter  indicate. 

I  wiU  first  take  the  order  of  the  24th  day  of  March, 
1896,  and  see  what  it  authorized.  It  authorized  the 
committee  of  the  estate  to  pay  the  committees  of  the 
person  a  sum  of  £2,500  per  annum  from  the  29th  of 
January,  1896,  for  the  maintenance  of  the  lunatic ; 
and,  if  it  is  looked  at,  it  will  be  clear  that  that  sum 
was  fixed  with  reference  to  a  whole  year's  mainten- 
ance, and  not  to  the  maintenance  for  any  portion  of  a 
year.  For  example,  one  of  the  items  of  the  scheme 
under  which  the  total  of  £2,500  per  annum  was 
arrived  at  was  this :  ''  Board  for  nine  months  at  £12 
a  week,  £520  " ;  because  it  was  contemplated,  havixig 
regard  to  the  other  part  of  this  order,  that  the  lanatic 
woidd  not,  in  fact,  be  maintained  at  the  expense  of 
the  committees  of  the  person  for  the  full  fifty-two 
weeks  of  the  year.  Clearly,  therefore,  the  allowance 
sanctioned  of  £2,500  was  wowed  only  as  a  provision 
for  the  maintenance  of  the  lunatic  for  a  year  taken  as 
a  whole,  and  clearly  it  was  not  an  allowance  which 
yon  could  say  was  an  allowance  at  the  rate  of  £2,500 
per  annum  to  be  taken  or  treated  as  if  it  was  accruing 
or  liable  to  be  paid  to  the  committees  of  the  person 
de  die  in  diem*  It  was  not  that,  nor,  so  far  as  I  can 
see,  looking  at  the  face  of  the  order,  was  it  an  allow- 
ance fixed  quarterly,  to  be  paid  at  ^e  rate  of  £2,500 
per  annum.  Still  less  was  it  an  order  which  sanc- 
tioned any  payment,  so  far  as  I  can  see,  in  advance. 
It  certainly  did  not  do  so  expressly.  All  that  the 
order  did  was  to  justify  the  committee  of  the  estate, 
if  the  lunatic  was  maintained  for  a  year  by  the 
committees  of  the  person,  to  pay  over  to  the  com- 
mittees of  the  person  the  full  yearly  allowance  of 
£2,500.  Now  what  happened  upon  that  order? 
There  is  no  other  order  directing  payments  to  be 
made  quarterly  or  otherwise,  still  lees  any  other 
order  sanctioning  payments  by  the  committee  of  the 
estate  in  advance.  What  happened  was  this:  The 
committee  of  the  estate  met  the  representative  of  the 
committees  of  the  person,  and  it  was  discussed  how 
the  payment  should  be  made ;  and  it  was  arranged, 
as  a  matter  of  arrangement  between  the  parties,  that 
the  committee  of  the  estate  should  make  payments  in 
advance  on  account — ^for  that  is  what  it  reidly  comes 
to..  NoWy  no  doubt  that  arrangement  was  come  to  in 
the  expectation  and  on  the  footing  that  the  lunatic 
would  be  maintained  for  the  year,  and  in  the  expecta- 
tion that  in  that  case  the  committees  of  the  person 
would  be  entitled  to  retain  the  full  £2,500  paid. 
Taken  in  the  light  of  a  mere  payment  on  account  in 
that  way,  and  on  that  footing  and  understanding, 
that  was  a  reasonable  temporary  arrangement  to  have 
been  come  to  between  the  committee  of  the  estate  and 
the  committees  of  the  person;  but  if  it  was  to  be 
taken  as  an  agreement  by  the  committee  of  the 
estate  with  the  committees  of  the  person  that  quar- 
terly payments  should  be  paid  in  advance  to  l^e 
committees  of  the  person  on  the  footing  that  the 
committees  of  the  person  should  be  able  to  retain 
that  quarterly  payment  whether  the  lunatic  was 
maintained  for  the  full  quarter  or  for  the  year  or  not, 
thttu  I  am  of  opiuioa   tbut   was  not  justified  by  the 


order,  and  was  an  improper  payment  by  the  oom- 
mittee  of  the  estate.  I  think  it  would  be  jutted, 
when  taken  on  the  footing  I  have  indicated,  tiiat  it 
was  only  intended  to  be  taken  on  the  f ootinfc  and  ia 
the  expectation  of  a  payment  on  account  of  the  M 
yearly  maintenance,  regarding  the  maintenanoe  to  be 
made  for  the  year  as  a  whole,  and  subject,  if  the 
lunatic  was  not  maintained  for  the  whole  year,  tfait 
the  lunatic's  estate  should  have  such  rights  in  tfatt 
case  as  ought  to  have  been  provided  for  by  espna 
agreement  between  the  parties. 

Now,  the  lunatic  was  maintained  for  nine  numtlii 
and  a  few  weeks,  but  the  whole  yearly  payment  Iim 
been  made,  although  the  lunatic  was  not  maintsined 
for  a  year ;  and  it  is  clear  from  the  evidence  thst,  ei 
a  matter  of    fact  the  committees  of  the  persoii  sn 
claiming  to  retain  the  whole  yearly  allowanoe,  though 
they  did  not  maintain  the  lunatic  for  a  year,  ini 
though  in  fact  payments  have  had  to  be  made  bf 
the  executors  of  the  lunatic  which  ought  to  have  been 
paid  by  the  committees  of  the  person  if  the  Innslie 
had  lived  during  the  year  and  had  been  maintsiiied 
by  them.     I  cannot  see  how,  in  this  case,  the  oom- 
mittees  of  the  person  can  claim  to  retain  the  whde  of 
the  £2,500  as  against  the  executors  of  the  Inostie, 
and  I  am  certain  that  the  payments  were  never  nude 
by  the  committee  of  the  estate  on  that  footing  to 
them ;    and  if  they   had  been  it  would  have  ben 
unauthorized  on  the  part  of  the  committee  of  the 
estate,  seeing  that  the  committees  of  the  person  veil 
knew  under  what  order  this  money  was  paid,  sod 
that  it  was  the  lunatic's  money,  or  a  portion  of  the 
lunatic's  money,  which  they  are,  in  my  opinion,  not 
entitled  to  retain  to  the  full  extent  of  the  whole 
yearly  payment.     That  being  so  it  appears  to  bb 
that  in  some  shape  or  form  the  executors  axe  entitied 
to  recover  from  the  committees  of  the  penm  saeb 
portion  of  that  yearly  allowanoe  as  could  not  he  ssid 
to  have  been  properly  expended  by  them  lor  the 
purpose  of  the  lanatic,  having  regard  to  the  nitane 
of  tiie  allowance  made  as  yearly  allowanoe  by  tte 
order  of  the  24th  of  March,  1896.      Although  in  tke 
form  of  the  order  which  I  propose  to  make  I  shsE 
not  say  anything  expressly  about  it,  I  think  it  ligbt 
to  say  this.    I  quite  agree,  if,  the  £2,500  having  ben 
paid,  the  lunatic  had  l>een  maintained  for  the  whok 
year,  that  the  committees  of  the  person  could  not 
have  been  obliged  to  account  at  all  for  any  poctids 
of  that  £2,500  imless  a  case  had  been  made  aniaik 
them  that  they  had  not  properly  maintained  tke 
lunatic  in   accordance  with  the    pEOvisions    of  tibe 
order.     But  the  cases  which  have  decided  thai  no 
account  can  be  tc^enas  against  the  oommittees  of 
the  person  who  have  received  a  yearly  payment,  aid 
duly  maintained  the  lunatic,  of  what  was  doeie  bf 
them  with  the  yearly  allowance,  do  not  apply  to  tlie 
case  before  me  at  all.    The  cases  whioh  show  titat  in 
the  ordinary  circumstances  committees  of  the  penon 
are  not  bound  to  account  are  liable  to  this  exoeptiflB* 
The  committees  of  the  person  are  liable  to  aoooont, 
even  if  they  have  maintained  the  lunatic  for  a  ^esf, 
if,  haviug  received  the  full  yearly  allowance,  it  be 
shown  against    them  that  they  have  not  propt^ 
maintained  the  lunatic,  and  in  similar  cases. 

Kow,  in  estimating  what  sum  ought  to  be  allovsl 
to  the  committees  of  the  person  for  the  taose  they 
have  maintained  this  lunatic,  certainly  attention  oo^ 
to  be  paid  to  the  rate  of  allowance,  and  tJbe  sdiMee 
of  allowance  provided  for  by  the  order  of  the  24th  of 
March,  1896,  and  to  the  other  provisioDB  of  thel 
order,  and  probably  also  to  the  droums^noe  that  in 
a  case  of  this  kind  in  making  an  allowaiioe  to  the 
committees  of  the  person  it  is  not  intended,  no  \mg 
as  the  committees  of  the  person  diediaige  their  datf; 
to    make  them  aocount  or  to  prevent  tham  fren 
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poBsibly  receiving  indirectly  some  benefit  from  the 
order.  I  say  that,  so  that  when  this  inquiry  is  pro- 
ceeded with,  the  committees  of  the  person  shall 
receiTC  no  injury.  I  shall  take  care  myself — the 
inquiry  being  proceeded  with  in  my  chambers— to 
lee  that  every  just  allowance  is  made  to  the  com- 
mittees of  the  person ;  but  I  do  not  think,  they  not 
bsYiog  maintained  this  lunatic  for  the  year,  they  can 
dftim  properly  the  whole  yearly  allowance.  So  far 
A8 1  can  see  toere  is  no  authority  which  prevents  my 
deciding  in  the  way  1  am  doing.  The  case  of 
Qrowenor  v.  Drax  is  dealt  with  by  Lord  Cairns  in  In 
re  Fxeneh,  and  I  need  not  again  refer  to  it.  But  with 
regard  to  In  re  Pcn8onby,  I  think  the  observations 
iDttde  by  Lord  St.  Leonards — where  he  said  of 
OroBvenor  v.  Drax  that  the  great  lawyers  in  the  Privy 
CSooncil  who  decided  that  case  decided  that  the 
committee  was  entitled  to  retain  the  savings  of  the 
limatic's  maintenance — must  be  considered  with 
refert^Doe  to  the  ordinary  case  where  the  committee 
baa  duly  maintained  the  lunatic  for  the  full  period  for 
which  the  allowance  was  made,  and  no  case  was  made 
against  the  committee  of  not  having  properly  applied 
the  allowance  in  accordance  with  the  provisions  of 
the  scheme  under  which  the  order  was  made,  or  not 
having  properly  maintained  the  lunatia  I  do  not 
thick  Lord  St.  Leonards  could  have  intended  to  lay 
down  the  general  proposition  that  when  once  the 
committee  has  received  the  lunatic's  money  he  is, 
under  no  circumstances,  bound  to  account  for  the 
money  so  received. 

I  therefore  propose  to  direct  an  inquiry  what  sum 
should  be  allowed  for  the  maintenance  of  the  lunatic 
during  the  time  she  was  maintained,  regard  being 
had  to  the  order  dated  the  24th  of  March,  1896,  and 
what  aums  have  been  paid  to  the  defendants  by  the 
committee  of  the  estate  on  account  of  the  yearly 
allowance  provided  by  that  order.  Then  there  will 
be  liberty  to  apply  in  chambers  to  the  plaintiffs  for 
the  payment  of  any  balance  that  may  be  found  due  to 
the  lunatic's  estate  on  taking  those  inquiries.  I 
reserve  the  costs  of  the  action  until  it  is  seen  how  the 
inquiries  turn  out.  With  regard  to  the  minor  point 
raised  that  one  of  the  committees  of  the  person  died, 
it  appears  to  me  that  the  receipt  by  the  two  com- 
mitteee  of  the  lunatic's  money  from  the  committee  of 
her  estate  was  a  receipt  of  monevs  in  the  circum- 
stances, for  which  they  were,  both  of  them,  bound 
to  aooount  in  equity,  aud,  inasmuch  as  both 
received  it,  the  executors  of  the  deceased  committee 
are  liable  to  account  just  as  much  as  the  surviving 
eommittee.  I  have  assumed  that  the  executors  of  the 
deceased  committee  admit  assets.  Is  that  so? 
{Buckley, — Yes,  my  lord,  that  is  so.]  If  not,  there 
must  be  liberty  to  apply. 

Judgment /or  the  plaintiffs. 

Soiieitors  for  the  plaintiffs,  Longhoume,  Stevensy  A 
Co. 

SoHoitora  for  the  defendants,  ffickin,  Smith,  & 
Capet- Cure, 
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From  Chan.  Div.  \ 

(Lindley,  M.B.,  and  Chitty  and  [  July  1 1 . 

Collins,  L.JJ.)  ) 

In  re  Calcott  and  Elvin's  Contract,  (a.) 

Barihr  uptcy —  Order  of  adjudication — Middlesex  Registry 
—Deed  or  conveyance—Priorities— Middlesex  Registry 
Act  (7  Anne  c.  20)— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  20,  64  (4),  121. 

An  order  under  section  121  of  the  Bankruptcy  Act, 
1883,  whereby  a  person  is  adjudicated  a  bankrupt  is  not 
a  deed  or  conveyance  within  the  meaning  of  the  Middle^ 
sex  Registry  Act,  so  as  to  require,  or  be  capable  of, 
registration  thereunder. 

Decision  o/Kekewich,  J.,  ante,  |).  457,  reversed. 

Appeal  from  the  decision  of  Kekewich,  J.,  ante,  p. 
467. 

Under  an  indenture  of  the  7  th  day  of  February, 
1881,  certain  leasehold  prop^^rtiea  in  Maida  Yale, 
London,  were  demised  to  Michael  Death  for  forty- one 
years. 

By  twu  indentures  of  mortgage  dated  respectively 
the  4th  of  September,  1894,  and  the  25th  of 
December,  1894,  Michael  Death  mortgaged  the  said 
premises  to  Calcott  to  secure  the  repayment  of  moneys 
advanced  to  him  by  Calcott.  The^e  mortgages  were 
respectively  duly  registered  in  the  Middlesex  Land 
Begiatry  on  the  10th  of  October,  1894,  and  the  29th 
of  December,  1894.  Michael  Death  made  default, 
and  Calcott  entered  iuto  possession  of  the  mortgaged 
property,  and  subsequently  on  the  16th  of  November, 
1897,  in  exercise  of  his  power  of  Bale  as  mortgagee, 
contracted  to  s^  the  premises  to  Elvin. 
.  Prior  to  t^e  completion  of  the  sale  Elvin  ascertained 
that  Michael  Death  then  was  and  since  1887  had 
been  an  undischarged  bankrupt,  and  that  he  had 
been  adjudicated  bankrupt  by  an  order  dated  the  28th 
of  January,  1887,  made  under  section  20  of  the 
Bankruptcy  Act,  1883,  and  also  that  on  the  29th  of 
January,  1887,  an  order  had  been  made  under  section 
121  of  the  same  Act  for  the  summary  administration 
of  hia  estate. 

The  official  receiver,  who  by  virtue  of  these  orders 
became  Michael  Death's  trustee  in  bankruptcy,  had 
registered  no  memorial  of  his  title  of  the  premises. 

In  view  of  the  above  facts  the  purchaser  refused  to 
complete  his  contract. 

A  summons  was  issued  by  the  vendor  asking  for 
a  declaration  that,  notwithstanding  Michael  Death's 
baokruptcy  in  1887,  the  vendor  had  a  good  title  as 
mortgagee. 

Kekewich,  J.,  held  that,  as  the  order  of  adjudica- 
tion in  bankruptcy  of  Michael  Death  had  not  been 
registered,  the  title  of  the  vendor-mortgagee  took 
priority,  and  was  a  good  title  (see  ante,  p.  467). 

The  purchaser  app^ed. 

Rowden  and  A.  H.  Carrington,  for  the  appellant, 
the  purchaser. — ^The  vendor  has  no  title  as  against 
the  official  reoeiTer.  The  official  receiver's  title 
is  not  postponed  or  in  any  way  prejudiced  by 
non-registration.  Under  the  Trustee  Act,  1693, 
section  12  (4),  the  person  making  a  vesting  dediara- 
tion  is  to  be  deemed  the  conveying  party,  but 
there  is  no  sudi  declaration  in  the  present  case.  The 
order  of  adjudication  was  made  under  section  121  of 
the  Bankruptcy  Act,  1883,  and  thereupon  the  pro- 

(a.)  Reported  by  W.  Soott  Thompson,  Esq.,  Bar- 
zister-at-Law. 
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perty  vests :  seotion  20.  A  mere  adiadioatioii,  however 
made,  oannot  comply  with  the  roles  which  have  been 
made  as  to  the  method  of  registration.  [Chitty.  L.  J. 
— You  can  only  register  what  appears  upon  the  deed 
or  will.]  It  wasnottheorder  which  passed  the  property; 
there  is  no  magic  in  the  word  '*  conveyance  "  :  per 
Lord  Cairns  in  Credlarid  v.  Potter,  23  W.  E.  36.  L.  R. 
10  Ch.  App.  8.  Further,  in  any  event  this  is  not 
such  a  title  as  ought  to  be  forced  on  a  purchaser. 
In  re  New  Land  Development  Association  and  Fagence*s 
40  W.  R.  551,  [1892]  2  Ch.  138;  Burrows  v.  Holley, 
35  W.  R.  592,  35  Ch.  D.  123,  were  also  cited. 

Warrington,  Q,C.,  and  Muir  Mackenzie,  for  the 
veodor. — The  order  appealed  from  is  right.  It  is  the 
order  of  adjudication,  not  merely  the  Act  of  Parlia- 
ment, which  passes  the  property.  In  In  re  Clayton 
and  Barclay's  Contract,  43  W.  R.  549,  [1895]  2  Ch. 
212,  the  purchaser  was  compelled  to  take  a  title  de- 
pending on  the  construction  of  the  Bankruptcy  Act, 
1883. 

Rowden  was  not  called  upon  to  reply. 

LiNDLEY,  M.R. — ^The  question  raised  is  one  of  very 
great  importance  in  dealing  with  propertyin  Middlesex 
subject  to  the  Middlesex  Registiy  Act.  What  we  have 
to  consider  is  whether,  if  a  person  who  has  property 
in  Middlesex  is  adjudicated  a  bankrupt,  the  effect  of 
which  of  course  is  to  transfer  his  property  to  his 
trustee  in  bankruptcy,  the  adjudication  of  bankruptcy 
is  a  deed  or  conveyance  which  has  to  be  registered 
under  the  Middlesex  Registry  Act  of  Anne,  and 
which  if  not  registered  will  be  postponed  to  some 
subsequently  registered  deed  executed  by  the  bank- 
rupt. 

Now,  we  have  all  had  some  experience  in  convey- 
ancing, and  in  bankruptcy  matters  too,  but  I  confess, 
speaking  for  myself,  that  the  idea  that  an  adjudica- 
tion in  bankruptcy  requires  to  be  registerod  in 
Middlesex  under  the  statute  of  Anne,  is  an  entire 
novelty  to  me,  and  I  have  never  heard  such  a  theory 
suggested.  It  does  not  follow  that  my  recollection 
is  accurate  and  it  does  not  follow  that  there  is  not 
something  in  the  Act  of  Parliament  which  I  have 
forgotten,  or  which  qualifies  it,  but  still  it  is  a 
novelty  to  all  of  us. 

Just  let  us  see  how  the  matter  stands.  The  Act  of 
7  Anne,  c  20,  begins  with  a  preamble,  which  is  that 
by  different  and  secret  ways  of  conveying  lands, 
tenements,  and  hereditaments,  people  who  are  dis- 
posed could  commit  frauds,  and  so  on.  Then  it  enacts, 
in  section  1  (the  expressions  of  which  have  received  a 
very  large  construction  and  interpretation),  that  deeds 
and  conveyances  of  lands  in  Middlesex  should  be 
registered.  Then  there  is  a  section  showing  what  the 
memorial  is  to  contain.  If  asked  whether  an  order 
adjudicating  a  man  a  bankrupt  is  a  deed  or  convey- 
ance, what  would  anybody  say  using  the  language  in 
the  ordinary  sense  ?  They  would  say  that  it  is 
nothing  of  the  sort ;  nor  is  it,  and  no  amount  of  in- 
genuity can  make  an  order  adjudicating  a  man  a 
bankrupt  either  a  deed  or  a  conveyance.  It  is  an 
order.  There  may  be  some  orders,  and  there  are  some 
orders,  such  as  vesting  orders,  which  may  amount  to 
a  conveyance  within  the  Act,  but  we  have  nothing 
to  do  with  these.  All  we  have  to  do  with  is  an 
order  adjudicating  a  man  a  bankrupt.  Now  that 
order  is  made,  and  in  order  to  see  the  effect  of  it  we 
must  look  at  the  Bankruptcy  Act,  1883.  That  Act  of 
1883  is  framed  upon  lines  which  are  in  some  re- 
spects new.  Before  1849  the  old  machinery  in- 
volved the  execution  of  deeds  of  assignment  or  a 
conveyance  from  the  bankrupt  to  his  assignee. 
When  that  was  the  machinery  adopted  those  deeds 
of  assignment  came  within  the  very  words  of  the 


statute  of  Anne,  and  that  statute  applied  to  them. 
But  when  that  machinery  is  done  away  with,  whea 
there  is  no  conveyance  and  no  deed  of  assigaonent  at 
all,  what  is  there  left  to  come  within  the  fair  meaning 
of  the  words  *'  deed  "  or  '*  conveyance  "  in  the  statate 
of  Anne  P 

Now  let  us  consider  what  we  have  to  deal  witii 
under  the  Bankruptcy  Act,  1883.  Section  20  is  the 
first  one  necessary  to  be  referred  to,  and  that  sayi: 
**  Where  a  receiving  order  is  made  against  a  debtor, 
then  if  the  creditors  at  the  first  meeting  or  any  ad- 
journment thereof  by  ordinary  resolution  resolve  that 
the  debtor  be  adjudged  a  bankrupt,  or  pais  no 
resolution,  or  if  the  creditors  do  not  meet,  or  if  s 
composition  or  scheme  is  not  accepted  or  approved  in 
pursuance  of  this  Act  within  fourteen  days  after  ths 
conclusion  of  the  examination  of  the  debtor,  or  inch 
further  time  as  the  court  may  allow,  the  court  shill 
adjudge  the  debtor  bankrupt,  and  thereapon" — thtt 
is,  upon  the  adjudication  of  the  debtor  to  be  a  bsak- 
rapt-—*' the  property  of  the  bankrupt  shall  beooms 
divisible  among  his  creditors,"  and  shall  vest  in  a 
trustee.  That  is  the  effect  of  the  adjudioation  of  the 
debtor.  Now,  if  we  pass  on  to  section  21  we  have 
this  :  <'  Where  a  debtor  is  adjudged  bankrupt,  or  tiis 
creditors  have  resolved  that  he  be  adjudged  bsak- 
rupt,  tiie  creditors  may,  by  ordinary  resdataoQ, 
appoint  some  fit  person,  whether  a  creditor  or  not, 
to  fill  the  office  of  trustee " ;  and  then,  upon  thai 
person  being  appointed,  a  certificate  by  tiie  Board  of 
Trade  is  given  certifying  his  appointnient.  I  do  not 
think  I  need  pursue  that  further. 

Then  I  thii^  the  next  important  section  is  section 
54 :  '*  Until  a  trustee  is  appointed,  the  official 
receiver  shall  be  the  trustee  for  the  purposes  of  this 
Act,  and  immediately  on  a  debtor  beiug  adjodgsd 
bankrupt  the  property  of  the  bankrupt  shall  vest  in 
the  trustee." 

These  are  the  sections  we  have  to  deal  with.  It 
follows  that  the  order  by  which  a  man  is  adjudicated 
a  bankrupt,  and  which  by  the  rules  has  to  be  ia 
writing  and  in  a  particular  form,  is  simply  to  the 
effect  that  So-and-so  has  been  adjudged  bankmpt 
Is  that  a  deed  or  conveyance  within  the  meaning  of 
the  statute  of  Anne  ?  It  appears  to  me  to  be  soarody 
necessary  to  ask  the  question  to  obtain  the  answer 
that  it  is  not.  No  doubt  the  effect  of  it  is  that  all 
the  property  vested  in  the  debtor  becomes  vested  in 
the  trustee,  but  that  does  not  make  the  order  a 
conveyance.  There  is  none  of  the  framework  of  s 
deed  or  conveyance,  there  is  no  convejring  party,  no 
grantor,  no  grantee,  and  there  is  nothing  which  caa 
by  any  stretch  of  imagination  convert  it  from  the  ont 
to  the  other.  That  is  the  simple  answer  to  this 
question.  It  is  not  a  deed  or  a  conveyance.  Neither 
is  it  a  secret  document  which  requires  to  be  bronght 
within  the  statute  of  Anne.  Anybody  can  go  to  the 
place  where  a  person  has  been  adjudioated  a  bank- 
rupt and  make  inquiries.  It  is  neither  difficult  to 
find  out  nor  is  there  anything  secret  abont  it  at  aD, 
and  it  is  not  within  the  mischief.  Bat  then  a 
difficulty  is  created  by  sub-section  4  of  sactioa  M, 
which,  referring  to  the  appointment  of  a  truslsa. 
says :  ''  The  certificate  of  appointment  of  a  tnutee" 
— that  is,  under  section  21 — **  shall,  for  all  parposei 
of  any  law  in  force  in  any  part  of  the  Bfttiih 
dominions  requiring  registration,  enrolcneat,  or  re* 
cording  of  conveyances  or  assignments  of  proportf, 
be  deemed  to  be  a  conveyance  or  assignment  of  pro- 
perty, and  may  be  registered,  enrolled,  and  reoorded 
accordingly."  Why  that  is  put  in  Z  am  not  prepared 
to  say.  In  order  to  understand  it,  it  wooM  be 
necessary  to  go  back  more  in  detail  than  I  have  bees 
enabled  to  do  into  the  previous  legislation  and  tmoe 
out  and  see  the  reproduction  in  a  modem  fc»m  of  sa 
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old  piOTision  which  is  certainly  to  be  found  in  the 
Act  of  1849,  and,  I  believe,  in  some  preyious  Bank- 
ruptcy Acts.  I  have  not  worked  that  out,  but  there 
28  this  observation  to  be  made  upon  it,  that  in  1883, 
when  the  Legislature  was  saying  what  should  be  a 
conveyance  or  assignment,  they  omitted  the  order  of 
sdjadioation  and  said  a  *<  certificate  "  ;  and  here  there 
is  DO  oertifioate  required,  in  other  words  there 
ii  nothing  which  can  by  any  fair  interpretation  be 
brought  within  the  statute  of  Anne,  and,  as  I  have 
slready  said,  it  is  not  within  the  mischief  at  all. 

Then  some  reliance  was  placed  upon  some  general 
language  of  Lord  Gaims  in  CretUand  v.  Potter.  But 
Lord  Oaims  was  there  dealing  with  an  equitable 
mortgage  and  there  was  the  creating  of  a  further 
charge,  and  his  lordship  says  it  ought  to  come  within 
the  statute  of  Anne,  and  1  have  no  doubt  says  so 
quite  correctly  considering  the  interpretation  put 
upon  that  statute.  It  would  be  straining  the  language 
to  hold  that  this  adjudication  in  bankruptcy  requires 
to  be  registered.  The  idea  is  perfectly  new,  and  I 
lay  that  the  contention  cannot  be  supported. 

It  is  therefore  qidte  unnecessary  to  say  anything 
about  forcing  on  the  purobaser  a  doubtful  title  or  a 
law  suit,  or  anything  of  the  kind.  In  my  opinion  the 
objection  is  a  perfectly  sound  one  and  the  vendor  has 
no  title  ag^ainst  the  trustee  in  bankruptcy.  The 
appeal  must  therefore  be  allonred. 

Ghttty,  L.J. — I  am  of  the  same  opinion.  The 
contention  of  the  respondent  which  was  accepted  by 
Kekewich,  J,,  is  that  the  order  of  adjudication  was  a 
conveyance  within  the  statute  of  Anne,  and,  not  being 
upon  the  register,  this — 1  cannot  say  this  order,  but 
the  conveyance  effected  by  the  Act  of  Parliament — is 
fraudulent  and  void.  I  accept  entirely  the  statement 
by  Lord  Cubms  in  CrecUand  v.  Potter  that  there  is  no 
magical  meaning  in  the  word  **  conveyance,"  and  his 
lordship  there  goes  on  to  say  it  denotes  an  instrument 
which  carries  from  one  person  to  another  an  interest 
in  land.  An  Act  of  Parliament  would  not  be  within 
the  meaning  of  that  language.  Then  is  the 
adjudication  order,  on  the  true  construction  of  the 
Bankraptoy  Act,  1883,  a  *' conveyance"?  In  my 
opinion  it  is  not,  Kow,  the  principal  sections  to  be 
dealt  with  are  the  20th  and  the  54th.  It  is  by  force 
of  tiie  enactment  that  the  property  passes,  but  it 
passes  on  the  adjudication.  It  does  not  pass  by 
virtue  of  the  adjudication  so  as  to  make  the 
adjudication  order  a  conveyance.  That,  I  think,  is 
pliun  on  the  language  of  the  20th  section,  which  says 
*' thereupon"  the  property  shall  be  vested  in  the 
trostee.  Then  as  re^^ards  section  54,  sub-section  (4),  I 
think  it  right  to  add  an  observation  or  two.  That 
fourth  sub-section  appears  historically  to  be  a 
reproduction  under  a  short  form  of  the  143rd  section 
of  the  Act  of  1849,  which  was  a  reproduction 
almost  in  words  of  the  enactment  in  the  1  &  2  Will. 
4,  c.  56»  with  the  necessary  modifications  having  regard 
to  the  ohange  in  the  mode  of  pastting  the  bankrupt's 
property.  The  Act  of  WilL  4  allowed  the  registration, 
to  put  it  quite  shortly,  of  the  appointment  of  the 
assignees  in  bankruptcy.  The  old  statute,  as  is  well 
known,  required  a  aeed  of  conveyance;  then  there 
were  Bgtdn  modifications  which  are  also  equally  well 
known,  resulting  at  last  in  a  vesting  through  the 
statute.  But  uien  there  were  careful  provisions 
introduced  to  show  what  should  be  register^  for  the 
purposes  of  the  Begistry  Act.  Now,  in  section  54  it 
is  the  appointment  of  the  trustee  which  may  be 
regfisteredy  and  that  is  to  be  deemed  a  conveyance  of 
the  property.  That  was  for  the  sake  of  convenience. 
We  nave  therefore  in  the  Bankruptcy  Act,  1883,  an 
express  enactment  with  respect  to  the  registration  of 
the  appointment  of  the  trustee,  but  there  is  no  such 


enactment  with  regard  to  the  registration  of  the 
order  of  adjudication.  It  follows  that  the  Legisla- 
ture had  its  attention  directed  to  the  question  of 
what  should  be  deemed  to  be  a  conveyance,  and  what 
might  registered  under  the  statute  of  Anne,  but  it  is 
nowhere  said  that  the  order  of  adjudication  is  to  be 
deemed  to  be  a  conveyance,  nor  has  it  said  one  word 
about  it  being  registered.  I  agree  with  what  the  Master 
of  the  ItoUs  has  said,  and  I  n^ver  heard  of  the  registra- 
tion of  an  ad j  udication  in  bankruptcy.  To  sum  up  my 
remarks  on  this  point,  it  is  by  the  force  of  the  statute 
that  the  property  passes,  and  not  by  virtue  of  the 
order  as  if  it  were  a  conveyance.  The  result  is  that  I 
agree  with  the  Master  of  the  Bolls  that  this  order 
cannot  stand  on  the  general  point  that  has  been 
argued. 

Collins,  L.J. — I  am  of  the  same  opinion,  and  I 
cannot  usefully  add  anything  to  the  reasons  that 
have  been  given. 

Solicitors,  Percy  C.  Bay  ;  O.  L,  B,  Calcott, 


From  Q.  B.  Div.  (Bkcy.)     i 

(lindley,  M.R.,  and  Chitty  [ 

and  Collins,  L.JJ.)         ) 


July  8. 


In  re  A  Debtor. 
Ex  parte  The  Debtor,  (a.) 


Married  woman—Bankruptcy — Married  woman  not 
trading  separately  from  her  husband — Receiving  order 
—  Marriage  after  petition  presented  —  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  1,  sub'section  5. 

A  receiving  order  tn  bankruptcy  cannot  be  made 
against  a  married  woman  not  trading  separately  from 
her  husbandy  notwithstanding  that  she  was  a  spinster 
when  the  debt  was  incurred^  judgment  obtained^  the  act 
of  bankruptcy  committed^  and  the  petition  presented,  and 
when,  at  a  preliminary  hearing  of  the  petition,  she 
admitted  the  debt  and  the  act  of  bankruptcy. 

Appeal  by  the  debtor,  a  married  woman,  against  a 
receiving  order  made  by  Registrar  GHfif'ard. 

In  December,  1897,  proceedings  were  taken  against 
the  debtor,  then  a  spinster,  by  a  person  who  alleged 
himself  to  be  her  creditor  for  a  sum  of  over  £200. 

In  January,  1898,  the  plaintiff  obtained  judgment 
for  a  sum  of  £212  10s.  2d.,  respecting  debt  and  costs. 
The  debtor,  having  failed  to  comply  with  the  require- 
ments of  a  bankruptcy  notice  served  by  another 
creditor  in  November,  1897,  in  respect  of  another 
debt,  the  plaintiff  then  presented  a  bankruptcy 
petition  against  her. 

The  petition  came  on  for  hearing  on  the  22nd  of 
February,  1898,  when,  the  debt  and  the  act  of  buik- 
ruptcy  having  been  admitted,  the  further  hearing 
was  adjonmea  till  the  3rd  of  March,  1898. 

On  the  2nd  of  March,  1898,  the  debtor  was 
married.  In  the  subsequent  proceedings  it  was 
admitted  that  she  was  not  trading  separately  from 
her  husband. 

On  the  3rd  of  March,  1898,  the  debtor  admitting 
the  debt  and  the  act  of  bankruptcy,  and  under- 
taking not  to  ask  for  costs  against  the  petitioner  if 
the  petition  should  be  dismissed,  the  hearing  was 
further  adjourned.  After  another  adjournment  the 
petition  was  disposed  of  on  the  24th  of  March,  1898, 
when   Registrar   GifEard,    following    a   decision    of 

(a.)  Reported  by  R.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law, 
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BegiBtrar  Linklater,  in  an  unreported  case  in  1894, 
made  a  reoeiving  order  against  the  debtor.  There 
was  no  other  decision  covering  the  qaestion  which 
arose  in  the  present  case  as  to  the  liability  of  a 
married  woman  in  such  circumstances  to  be  made  a 
bankrupt. 
The  debtor  appealed. 

F,  Cooper  Willis^  for  the  appeal,  referred  to  section  1, 
Bub-section  5,  aud  section  13  of  the  Married  Women's 
Property  Act,  1882  ;  Lire  Gardiner  ^  Ex  parte  Coulson, 
36  W.  R.  142,  20  Q.  B.  D.  248;  Ex  parU  Holland, 
In  re  Heneage,  22  W.  E.  425,  9  Oh.  307 ;  andss.  6,  7, 
and  152  of  the  Bankruptcy  Act,  1883. 

[Collins,  L.J.,  referred  to  Ex  parte  Jones^  In  re 
Orissell,  28  W.  R  287,  12  Ch.  D.  484.] 

The  petitioning  creditor  did  not  appear. 

LiNDLBY,  M.B. — I  do  not  think  we  should  gain 
anything  by  further  cousideration  of  this  case.  It 
appears  to  us  that  upon  the  true  construction  of  the 
Bankruptcy  Act,  1883,  and  the  Married  Women's 
Property  Act,  1882,  the  order  appei^ed  against 
cannot  be  supported,  and  must  be  mscharged.  The 
case  is  certainly  a  peculiar  one.  An  action  was 
brought  against  this  lady,  the  debtor,  before  she  was 
married,  and  judgment  was  obtained  against  her. 
She  committed  an  act  of  bankruptcy,  and  a  bank- 
ruptcy petition  was  then  presented.  All  that,  of 
course,  was  regular  enough.  When  the  petition  came 
on  for  hearing  she  succeeded  in  inducing  the  court  to 
let  it  stand  over  for  a  time,  and  before  a  receiving 
order  was  made  she  got  married ;  and  now  she  says 
that  no  such  order  can  properly  be  made  against  her 
as  a  married  woman. 

I  think  the  view  of  the  law  put  forward  on  her 
behalf  is  the  right  one.  If  you  look  at  the  Married 
Women's  Property  Act,  1882,  and  at  the  decisions 
upon  it,  such  cases  as  Ex  parte  Holland^  In  re  Heneage; 
In  re  Gardiner,  Ex  parte  Uouhon  ;  and  Ex  parte  Jones, 
In  re  Grissell,  it  is  plain  that  a  married  woman  can  be 
made  bankrupt  in  respect  of  her  separate  estate  only 
when  trading  separately  from  her  husband.  The 
receiving  order  appealed  against  must  therefore  be 
dischar^d,  but  of  course  without  costs. 

Chitty,  L.J. — I  am  of  the  same  opinion. 

Collins,  L.J. — I  am  of  the  same  opinion. 

Order  discharged. 

Solicitors,  Colyer  4b  Colyer. 


July  4. 


From  Chan.  Div.  1 

(lindley,  M.B.,  and  Chitty  V 

and  Collins,  L.JJ.)         ) 

In  re  Whitb. 
Pbnnbll  v.  Fbanklin.  (a.) 
Solicitor — Executor-trustee — Will — Poiver  to  solicitor  to 
make  projessional  charges — Insolvent  estate — Creditors* 
action. 

A  professional  trustee  or  executor  is  not  entitled  to 
charge  profit-costs  under  a  power  in  a  will,  if  the  testa- 
tor's estate  is  insolvent. 

Decision  of  Kekewich,  J.  (ante,  p.  247,  [1898]  1  Ch, 
297),  affirnuL 

This  was  an  appeal  from  a  decision  of  Kekewich, 

(a.)  Beported  by  J.  I.  STntUNG,  Esq.,  Banister-at- 
Law. 


J.  {ante,  p.  247,  [1898]  1  Ch.  297),  that  a  soUdtor- 
trustee  who  was  empowered  by  a  will  to  mib 
professional  charges  was  not  entitled,  on  the  estate 
being  found  insolvent,  to  any  profit-ooeti  of  aoting 
as  solicitor  to  the  estate  as  against  creditors. 

The  testator,  who  died  in  1891,  appointed  ICr. 
Franklin,  a  solicitor,  with  two  other  g^Uenmi, 
trustees  and  executors  of  his  will.  By  a  dsoM 
therein  Mr.  Franklin  was  to  be  allowed  all  profsi- 
siunal  and  other  charges  for  time  and  trouble  whkih 
as  a  solicitor  he  would  have  been  entitled  to  msb 
had  he  not  been  an  executor. 

The  testator's  estate  was  insolvent,  and  the  will 
was  proved  by  Mr.  Franklin  alone,  the  other  two 
executors  having  disclaimed. 

An  action  being  brought  by  creditors  against  ICr. 
Franklin  as  sole  executor  was  defended  by  him  in 
person,  and  he  acted  as  solicitor  for  hiinsdf.  A 
summons  was  then  taken  out  by  the  oreditois  lor  a 
declaration  that  the  testator's  estate  being  insnffianiit 
to  pay  his  debts  in  fuU  Mr.  FrankUa  was  not 
entitled  to  any  profit-costs  by  reason  of  the  dedui- 
tion  in  the  testator's  wilL 

Kekewich,  J.,  following  In  re  Thorley,  ThcHa/  t. 
Massam,  39  W.  B.  565,  [1891]  2  Ch.  613,  held  dHt 
the  power  to  make  professional  charges  given  by  the 
will  was  a  legacy,  and  that  the  executor  was,  under 
the  circumstances,  not  entitled  to  profit-costs. 

The  executor  appealed. 

Cozens-Hardy,  Q.C.,  and  J.  G.  Wood,  for  the 
appellant,  used  arguments  similar  to  those  in  tbi 
court  below. 

Farwell,  Q,C„  aud  0.  G.  Church,  for  the  respos- 
dent,  were  not  called  upon  to  argue. 

LiNDLBT,  M.B.— I  do  not  think  it  is  possible  for 
us  to  difEer  judicially  from  the  decision  of  the  lesned 
judge  in  the  court  below.  This  is  a  creditor'i 
action.  The  defendant  Franklin  is  a  trustee  vho 
happens  to  be  a  solicitor,  and  happens  to  be  the  only 
trustee  and  the  only  executor  of  the  testator.  Vit 
two  other  executors  and  trustees  disclaimed,  sod 
must  therefore  be  disregarded.  It  is  impossihUto 
get  over  the  authorities  and  the  prinoiplea  on  whiok 
they  are  based.  The  estate  is  insolvent,  and  tiie 
solicitor  is  seeking  to  charge  pro&t-oosts  upon  the 
ground  that  the  will  of  the  testator  contains  a  dann 
enabling  him  to  do  so.  Kekewich,  J.,  has  deolaied 
that,  having  regard  to  the  insolvency  of  the  estate, 
the  defendant  is  not  entitled  to  any  profit-costs, 
notwithstanding  the  declaration  oontained  in  the 
testator's  wilL  Looking  at  the  decision,  I  do  not 
see  how  we  can  come  to  any  other  oondosion,  and 
the  appeal  must  be  dismissed  with  costs. 

Chitty,  L.  J. — I  am  of  the  same  opinion.  I  see  ao 
escape  from  the  proposition  of  law  laid  down  hf 
Kekewich,  J.  The  law  is  that,  in  the  absence  of  a 
direction  to  the  contrary,  a  trustee  moat  give  his 
services  gratuitously.  The  declaration  made  t^  the 
testator  is  bounty  on  his  part.  No  one  can  claim  the 
bounty  until  the  creditors  are  satisfied.  The  prin- 
ciple applies  not  only  to  solicitor-tnutees,  be* 
to  all  trustees,  to  accountant-trustees,  to  architeot- 
trustees,  and  surveyor-trustees;  in  fact,  to  all 
professional  trustees. 

Collins,  L.  J. — I  am  of  the  same  opinion. 

Solicitors,  8.  Franklin;  MaiikmdM^  Feckksm, 
<fc  Co. 
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Ik  be  Dixon. 


OoxTBT  OF  Appeal. 


From  Chan.  Div.  \ 

(liiidJey,  M.R.,  and  Cbitty  ( 


and  Collins,  L.JJ.)      ~  ( 

'     —        -     -      e,J.)]; 


Jnne  1,  7;  July  1. 

[aDd  Chan.  Div.  (Byrne, 

In  re  DixON. 
TouBET  V.  Sheffield,  (a.) 

Scfieitor — Costa — Country  solicitor — Attendance  at  Jiear' 
ing  in  London — Originating  summons — B,  8,  C, 
1883,  App,  N.,  Nos.  173,  174. 

The  taxing  officer  has  a  discretion^  in  rare  and  «b- 
ctpiional  casts,  to  allow  the  costs  of  the  attendance  of  a 
country  solicitor  at  the  hearing  of  a  cause  tried  in 
London  even  where  all  the  evidence  is  taken  by  affidavit. 

Per  Byrne,  J. — The  principles  upon  which  taxation 
should  proceed  in  a  district  registry  are  the  same  as 
those  aded  upon  in  cases  con*menced  in  London, 

Summons. 

This  was  an  application  to  review  taxation  as 
betwem  party  and  party  in  respect  of  eJlow- 
ances  by  the  district  registrar  at  Liverpool  for  the 
attendaiices  of  Liverpool  solicitors  in  London  on  the 
hearing  of  an  originating  summons,  all  the  evidence 
having  been  by  affidavit.  The  originating  summons 
had  been  taken  out  in  the  district  registry  at  Liver- 
pool by  persons  who  were  entitled  to  one-fourth  of 
the  estate  of  John  Dixon  (deceased)  in  the  matter  of 
the  Judicial  Trustees  Act,  1896,  and  asked  for  tiie  re- 
moval of  the  trustees  of  the  estate,  who  were  defen- 
dants, on  the  ground  of  misconduct,  and  was  equivalent 
to  a  hostile  action,  although  commenced  by  summons. 
It  came  on  for  hearing  before  Byrne,  J.,  as  the  judge 
to  whom  the  Chancery  matters  of  the  Manchester  and 
Liverpool  district  registries  were  specially  assigned, 
on  the  18th  of  February  last,  and  again  on  the  26th 
of  the  same  month.  Judgment  was  delivered  on  the 
26th  of  March,  when  the  summons  was  dismissed 
with  costs.  Diving  these  proceedings  Messrs.  Tyrer 
&  Co.,  of  liverpooT,  as  agents  for  Messrs.  Donald  & 
Co.,  of  Carlisle,  oondacted  the  case  for  some  of  the 
defendants  (including  two  of  the  trustees),  coming  up 
to  London  for  the  purpose ;  and  Messrs.  Norris  & 
SonM,  of  Liverpool,  did  the  same  for  the  third  trustee. 

Upon  taxation  before  the  district  registrar  at 
Liverpool,  Messrs.  Tyrer  ft  Co.  brought  in  a  bill  of 
costs  which  included  the  following  items : 

£    s.   d 
161.— Feb.  18.  Attending  court  when  case 
part  heard  and  adjourned 
to  the  26th  inst.        .        .660 
62.       ,,      „    Paid  railway  fare  and  ex- 
penses      .        .        .        .550 
a64.       „     26.  Attending  adjourned  hear- 
ing   6    6    0 

165.       „      „    Paid  railway  fare  and  ex- 
penses     .        .        .        .550 

Messrs.  Norris  &  Sons'  bill  contained  similar  items. 

The  plaintiffs  objected  to  the  whole  of  items  162 
and  165,  and  to  so  much  of  items  161  and  164  as 
exceeded  the  amount  which  would  have  been  allowed 
had  the  soUdtors  instructed  their  London  agents  to 
make  the  attendances  to  which  these  items  related, 
and  they  made  the  same  objection  to  the  correspond- 
ing items  on  the  bill  of  Messrs.  Norris  &  Sons.  The 
registrar  allowed  these  items.  The  plaintiffs  now 
applied  by  summons  that  their  objections  might  be 
allowed,  and  that  it  should  be  referred  back  to  the 
district  registrar  to  vary  his  certificate  accordingly. 

A.  a  Bechet  Terrell,  for  the  applicants. — When  a 
Liverpool  solicitor  conducts  a  case  in  the  High  Court 

(a.)  Reported  by  B.  C.  Mackenzie  and  Neville 
Tebbutt,  Esqs.,  Barristers-at-Law. 


in  London  he  must  do  so  upon  the  same  terms  as  any 
other  solicitor  practising  in  the  High  Court,  and 
cannot  charge  for  coming  to  court  merely  because 
he  Hves  at  a  distance  (ord.  45,  r.  27  (43)  ).  The 
district  registry  is  part  of  the  High  Court.  Why 
should  his  expenses  of  coming  to  London  be  allowed 
any  more  than  those  of  a  barrister  who  has  to  do  the 
same  thing  P  The  rule  is  that  the  attendance  of  the 
country  solicitor  at  the  hearing  is'  not  allowed :  Ex 
parte  8now,  In  re  Sherwell,  W.  N.  [1879],  p.  22. 
This  rulo  is  never  relaxed  in  cases  where  the  evidence 
is  by  affidavit,  as  here.  Tde  cases  of  The  Soto,  41 
W.  E.  479.  [1893]  P.  73,  and  Bell  Y.Aitkin,  16  W.  E. 
704,  L.  E.  3  C.  P.  320,  were  cases  of  evidence  vivd 
voce, 

F,  M,  Preston,  for  some  of  the  respondents.— The 
registrar  has  a  discretion  to  allow  for  these  attend- 
ances of  the  country  solicitor:  Tfie  Soto;  Bell  v. 
Aitkin;  In  re  Forster,  Ex  parte  Dickins,  26  W.  E.  915, 
8  Ch.  D.  598;  In  re  Storer,  32  W.  E.  767,  26 
Ch.  D.  189.  Here  the  registrar  was  right  in  exer- 
cising his  discretion  in  favour  of  fllLowing  the 
charges;  the  case  was  one  where  it  was  specially 
desirable  that  the  country  solicitor  who  knew  all  the 
facts  should  be  present,  as  charges  of  gross  mis- 
conduct were  made. 

Botch,  for  other  of  the  respondents,  referred  to 
Vol.  2  of  the  Annual  Practice,  1898,  App.  N.,  Nos. 
173  and  174,  p.  202. 

His  lordsliip  reserved  judgment  to  consult  the 
taxing-  masters. 

July  1. — Btbne,  J. — ^Li  my  opinion,  so  far  as  the 
Chancery  Division  is  oonoemed,  the  rules  and  practice 
in  respect  of  the  taxation  of  parcy  and  party  costs 
are  the  same  in  the  London  taxing-masters*  offices 
and  in  the  offices  of  the  district  registrars  of  Liverpool 
and  Manchester,  and  I  consider  that  such  rules  and 
practice  apply  in  respect  of  cases  heard  in  London 
exactly  as  if  proceedings  had  been  initiated  in  any 
other  district  registry  than  those  of  Liverpool  and 
Manchester  and  were  taxed  in  London. 

In  other  words  the  district  registry  in  Liverpool 
and  Manchester  ought  to  act  upon  the  same  princi- 
ples as  the  London  taxing-masters  act  in  taxing  costs 
where  the  proceedings  have  been  commenced  in 
district  registries  in  other  parts  of  the  country. 

I  have  given  the  matter  careful  consideration  and 
have  made  inqidry  of  two  of  the  London  taxing- 
masters. 

In  the  result  I  am  satisfied  that  there  is  no  such 
hard-and-fast  rule  as  that  suggested  by  the 
plaintifTs  counsel — namely,  that  in  no  case  where  all 
the  evidence  is  taken  by  affidavit  ought  the  costs  of 
the  attendance  of  the  country  solicitor  to  be  allowed. 

On  the  contrary  I  believe  it  to  be  in  accordance 
with  the  existing  practice  to  allow  such  costs  in 
certain  rare  and  exceptional  cases  in  the  exercise  of 
the  discretion  of  the  taxing  officer.  This  discretion 
ought  to  be  and  is  exercised  with  the  utmost 
care  and  caution.  One  of  the  London  taxing- 
masters  informs  me  that  he  does  not  think  ne  has 
allowed  such  costs  on  a  party  and  party  taxation 
in  more  than  about  half-a-dozen  instances.  I  can  well 
understand  that  cases  do  occur  where  personal  fraud 
or  misconduct  has  been  charged  and  has  failed,  where 
all  the  preliminary  proceedings  have  been  taken  in 
the  district  registry,  and  where  all  these  facts  are 
known  in  the  offices  of  the  country  solicitor,  that  the 
taxing  officer  may  fairly  consider  the  presence  in 
London  of  the  country  soUdtor  to  be  reasonably 
necessary  for  the  conduct  of  the  defendants*  case.  At 
the  same  time  it  affords  no  reason  at  all  for  exerdsing 
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the   discretion   that   no   London    agent   has   been 
employed. 

If  the  charges  for  attendance  of  the  country 
solicitor  are  allowed  in  the  rare  and  exceptional 
oases  referred  to,  it  is  not  in  accordance  with  the 
practice  as  I  understand  it  to  allow  charges  also  for 
the  attendance  of  the  London  solicitor. 

I  have  confined  my  remarks  to  cases  arising  in  the 
Chancery  Division,  and  I  do  not  consider  that  I  am 
departiug  from  the  general  rule  laid  down  in  the  case 
of  The  Soto,  [1893]  P.  78.  My  view  is  that  upon 
a  party  and  party  taxation  the  costs  of  an  un- 
successful litigant  are  not  to  be  increased  simply  by 
reason  of  the  opponent  client,  or  his  local  solicitor  in 
Liverpool  or  Manchester,  electing  that  such  solicitor 
should  attend  in  London  insteieui  of  employing  a 
London  agent;  that  no  different  rule  or  practice 
ought  to  prevail  upon  taxation  before  a  Liverpool 
or  Manchester  district  registrar  than  that  prevailing 
upon  taxation  in  London  of  the  costs  arising  in  any 
other  of  the  numerous  district  registries  throughout 
the  country ;  and  that  the  discretion  of  the  taxing 
officer  ought  always  to  be  exercised  in  such  a  matter 
(as  I  have  no  reason  to  doubt  it  is)  with  very  great 
care  and  only  in  exceptional  cases.  The  present  case 
was  a  very  exceptional  one,  and  the  discretion  of  the 
taxing  officer  having  been  exercised  with  care  and 
after  consultation  with  a  most  experienced  London 
taxing-master,  I  am  not  prepared  to  interfere  with 
such  discretion  or  to  go  into  the  question  of  the 
amount  of  the  allowances  complained  of. 

I  may  add  that  the  Forms  173  and  174  in  Appendix 
N.  to  the  £.  S.  C,  1883,  Annual  Practice,  vol.  2.  p. 
202,  cited  by  respondent's  counsel,  have  no  bearing 
upon  the  present  case  inasmuch  as  they  do  not  apply 
to  cases  heard  in  London  or  Middlesex. 

The  plaintiff  appealed. 

A.  a  B.  Terrell,  for  the  appeal. 

Preston  {Eue,  Q.G.,  with  him),  for  certain  defen- 
dants. 

Botch,  for  other  defendants. 

[The  arguments  were  the  same  as  in  the  court 
below.] 

LiNDLEY,  M.B. — I  am  not  disposed  to  quarrel  with 
the  judgment  of  Byrne,  J.  Bearing  in  mind  the 
nature  of  the  proceedings  and  the  very  serious 
character  of  the  attack  wUch  was  made  on  the  con- 
duct of  both  the  defendants,  I  do  not  think  it  can  be 
said  to  have  been  at  all  unreasonable  that  the  solicitor 
in  the  country,  who  knew  not  only  what  was  in  the 
affidavits  but  a  great  deal  more  which  was  not  in 
them,  and  who  was  in  a  position  to  explain  a  great 
many  things  which  might  be  referred  to  in  the  course 
of  so  complicated  a  litigation — I  do  not  think  it  was 
unreasonable  that  he  should  attend  at  the  hearing  in 
London.  On  the  contrary,  I  think  Byrne,  J.,  was 
quite  right  in  holding  that  it  was  reasonable  he 
should  so  attend.  That  disposes  of  the  case.  The 
appeal  must  be  dismissed. 

Chitty,  L. J. — The  rule  as  to  allowances  in  such 
cases  as  this  is  not  inflexible.  The  country  solicitor's 
attendance  in  London  may  in  proper  cases  be  allowed 
for.  Byrne,  J.,  has  held,  after  taking  great  care, 
and  seeing  a  London  taxing-master,  that  the  circum- 
stances here  are  very  exceptional,  and  that  the  allow- 
ance ought  to  be  made.  Now,  though  it  is  more 
difficult  where  the  case  is  presented  by  affidavit  to 
make  out  that  the  circumstances  are  of  that  excep- 
tional character  which  justifies  the  allowance,  I  think 
there  is  no  inflexible  rule  against  the  allowance  even 
where  the  case  is  proceeding  upon  affidavit  evidence. 
Special  circumstances  are  in  any  case  required,  and 


so  the  district  registrar  has  certified  in  the  answer  he 
has  given  to  the  plaintiff's  objections.  On  these 
grounds,  and  on  these  grounds  only,  I  oonstder  that 
tiie  appeal  fails.  I  say  on  thesie  grounds  only,  be- 
cause I  am  not  disposed  to  go  into  the  more  geoersl 
question  to  which  the  respondents'  counsd  wm 
desirous  of  calling  our  attention,  and  on  which  we 
have  not  heard  hiui,  so  that  it  would  not  be  right  for 
us  to  express  any  opinion  adverse  to  what  he  has  ssid. 
We  sit  here  to  dispose  of  appeals,  and  these  conttdera- 
tions  are  sufficient  to  dispose  of  the  present  appeal 
The  general  questions  as  to  Liverpool  and  Manchester 
business,  and  as  to  originating  summonses  issued 
there  and  the  special  privileges  they  are  alleged  to 
have,  must  therefore  be  left  to  be  settled  hereafter 
when  some  case  calls  for  a  decision  on  those  points. 

OoLLnrs,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors,  «/.  F,  Harrison  dt  Burton,  Liverpool; 
Burton,  Yeates,  A  Hart,  for  Tyrer,  Kemion,  Tyrer,  i 
Simpson,  Liverpool ;  Norris  dk  Sons^ 


From  Q.  B,  Div.  (Bkoy.)  \ 

(A.  L.  Smith,  Rigby,  and  /  Jnns  10. 

Vaughan  Williams,  L.  JJ.)  ) 

In  re  Clark 
Ex  parte  SOHULZB.  (a.) 

Married  woman  —  Bankruptcy  —  Money  lent  for 
privcUe  purposes — Married  PPomen's  Frcparty  Ad, 
1882  (45  ik  46  Vict,  c.  75),  s.  3. 

Section  3  of  the  Married  Women's  Property  Ad,  1882, 
does  not  apply  to  a  case  where  money  has  boen  advaneei 
by  a  wife  to  her  husband  for  a  purpose  other  than  tktd 
of  the  husband^s  trade  or  business. 

Appeal  by  a  creditor  from  an  order  of  Wright,  J*, 
admitting  a  proof  carried  in  by  the  wife  of  tke 
debtor. 

The  proof  was^  in  respect  of  money  lent  to  tbe 
debtor  by  his  wife  for  the  purpose  of  defrajing 
household  expenses. 

The  Married  Women's  Property  Act,  1882,  b.1: 
'*  Any  money  or  other  estate  of  the  wife  lent  or 
entrusted  by  her  to  her  husband  for  the  purpoae  of 
any  trade  or  business  carried  on  by  him,  or  otherrae, 
shall  be  treated  as  assets  of  her  husbsind's  estate  m 
case  of  his  bankruptcy,  under  reservation  of  thi 
wife's  claim  to  a  dividend  as  a  creditor  for  tks 
amount  or  value  of  such  money  or  other  estate  aflVt 
but  not  before,  all  claims  of  the  other  creditors  of  tks 
husband  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied." 

The  wife's  proof  was  admitted  for  votiag 
purposes  by  the  chairman  at  the  first  meeting  of 
creditors.  Wright,  J.,  held  that  the  proof  wsi 
rightly  admitted. 

One  of  the  creditors  appealed. 

(7.  A.  Bnssdl,  Q,a,  and  HanseU,  for  the  appdkat 
— ^The  operation  of  section  3  of  the  Married  Women's 
Property  Act,  1882,  is  not  oonfined  to  cases  whoe 
the  wife  advances  money  for  the  pnrpoee  of  her 
husband's  trade  or  business.  The  effect  of  the  words 
''or  otherwise"  is  to  include  advances  for  other 
purposes.  It  is  true  that  in  Ex  parte  Tidswell,  In  n 
TidsweU,  35  W.  B.  669,  Gave,  J.,  decided  contrary  to 
our  contention,  but  that  case  is  inconsistent  with  tbe 

(a.)  Reported  by  F.  O.  Bobinsok,  Eeq.,  Barrister- 
at-Law. 
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game  learned  jadge*8  deoiBion  in  Hx  parte  Nottingham, 
In  re  Tvf,  36  W.  E.  567,  19  a  B.  D.  88.  and  ought 
no%  to  be  followed.  Alexander  v.  BamhilU  21  L.  £. 
Ir.  511,  37  W.  £.  Dig.  5,  is  in  point,  and  is  in  the 
Appellant's  favour. 

Frank  Mdlor  {Upjohn,  Q.G.,  with  him),  for  the 
leepondent. — If  the  appellant's  contention  as  to  the 
effect  of  *'or  otherwise"  is  right,  there  was  no 
necessity  to  mention  trade  or  business  at  all,  for  the 
sections  would  apply  to  all  loans  by  a  wife  to  a 
husband.  Ex  parte  Tidawell,  In  re  Tidswell,  was 
followed  by  Stirling,  J.,  in  Mackiniosh  v.  Fogoee, 
43  W.  B.  247,  [1895]  1  Ch.  605. 

A.  L.  Smith,  L.J. — The  appellant's  contention  in 
effect  is  that  whenever  a  wife  lends  money  to  her 
husband  and  he  becomes  bankrupt,  her  claim  must 
be  postponed  until  all  the  other  creditors  have  been 
satisfied.  The  question  is  whether  that  is  the  true 
construction  of  section  3  of  the  Married  Women's 
Property  Act,  1882.  I  am  unable  to  read  the  section 
in  &at  way,  for  it  entirely  ignores  the  words  **  for 
the  purpose  of  any  trade  or  business  carried  on  by 
him,  or  otherwise."  The  section  is  not  dealing  with 
every  kind  of  loan  that  a  wife  may  make  to  her 
husband,  but  with  loans  for  a  particular  purpose. 
The  words  **or  otherwise"  do  no  doubt  raise  a 
difficulty,  but,  speaking  for  myself,  I  am  of  opinion 
that,  whatever  the  true  meaning  of  those  words  may 
be,  it  cannot  be  that  the  limitation  as  to  trade  or 
business  is  to  be  cut  out.  I  admit  that  I  do  not  feel 
at  all  positive  as  to  what  they  do  mean.  In  Ex  parte 
Tidsioell  Cave,  J.,  dealing  with  this  section,  said: 
"  I  guess,  rather  than  conclude,  that  the  draftsman 
meant  to  say,  '  any  money  of  the  wife  lent  by  her 
to  her  hosbtsmd  for  the  purpose  of  any  trade  or 
business  carried  on  by  him.  whether  aJone  or  in 
partnership  with  others,  and  whether  personally  or 
oy  an  agent,  &o.,'  and  that  he  did  not  mean  to  say 
*for  the  purpose  of  any  trade  or  business  carried 
on  by  him,  or  for  any  other  purpose.'  "  I  do  not 
say  whether  that  suggested  interpretation  is  the  right 
one,^  but  I  agree  with  Cave,  J.'s,  decision  that  the 
section  does  not  apply  where  the  money  is  lent  by 
the  wife  for  purposes  other  than  those  of  uie  husband's 
trade  or  busmess* 

It  is  said  that  Ex  parte  TideweU  is  in  conflict  with 
Ex  parte  Nottingham,  In  re  Tuff,  That  is  not  so,  for 
in  the  latter  case  the  wife's  proof  was  admitted  not 
against  the  husband  but  agamst  a  firm  of  which  he 
was  a  member.  I  disagree  with  the  decision  in 
AUxander  v.  Bamhill  in  so  far  as  that  case  decides 
that  section  3  applies  to  advances  by  a  wife  to  her 
husband  for  any  purpose  whatever.  I  am  therefore 
of  opinion  that  the  contention  of  the  appellant  fails 
and  the  appeal  must  be  dismissed. 

BiGBY,  L. J. — I  am  of  the  same  opinion.  I  confess 
that  I  have  had  great  difficulty  in  coming  to  a  con- 
duaion  as  to  what  is  the  proper  construction  to  be 
plaoed  upon  section  3  of  uie  Married  Women's 
Ptoiyriy  Act,  1882.  It  seems  to  me  to  be  impossible 
to  give  to  that  section  an  interpretation  which  is 
altogether  satisfactory,  for  there  is  much  to  be  said 
against  either  of  the  constructions  which  have  been 
put  forward.  On  the  one  hand  it  is  contended  that 
the  section  only  applies  to  the  case  of  a  loan  by  a  wife 
to  her  husband  for  the  purpose  of  his  business,  and 
the  way  in  which  the  matter  is  dealt  with  does  confirm 
that  view,  for  the  Legislature  appears  to  have  thought 
that  if  a  wife  is  prepared  to  mvest  money  in  her 
husband's  business,  it  is  not  fair  that  she  should 
compete  with  the  other  creditors.  It  is  said  on  the 
other  hand  that  the  section  applies  to  whatever  the 
purpose  for  which  the  advance  was  intended,   and 


that  the  words  ''for  the  purpose  of  his  trade  or 
business  "  were  merely  introduced  by  way  of  illus- 
tration. If  that  were  so,  one  would  have  expected 
to  find  the  word  ''whether"  inserted  before  those 
words. 

We  have  been  referred  to  many  other  passages  in 
the  Act  where  the  words  "  or  otherwise"  occur,  but  I 
do  not  think  these  instances  afford  any  assistance, 
for  the  difficulty  is  to  ascertain  what  is  the  antece- 
dent to  the  words  '* otherwise  than"  in  this 
particular  section.  The  proximate  antecedent  is 
••carried  on  by  him,"  and  therefore  primd 
facie  the  words  can  be  read  so  as  to  include  any 
business  whether  carried  on  by  the  husband  or  by 
anyone  else,  but  I  do  not  think  that  the  section  was 
intended  to  have  that  wide  application.  On  the 
other  hand,  if  a  business  carried  on  by  another 
person  is  excluded,  then  any  business  of  the  hus- 
band's, whether  carried  on  by  himself  person- 
ally or  through  an  agent,  would  be  his  busi- 
ness, and  so  the  words  "  or  otherwise "  would 
be  unnecessary.  I  prefer,  however,  to  adopt  the 
latter  construction,  which  appears  to  me  to  be  the 
most  reasonable,  for  I  do  not  think  that  the  section 
was  intended  to  cover  loans  to  the  husband  for  any 
purpose  whatever,  and  I  prefer  to  say  that  the  words 
"or  otherwise"  must  in  some  way  or  other  be 
intended  to  be  connected  with  the  words  "  any 
business  carried  on  by  the  husband." 

Vatjgsan  WrLLiAMS,  L.J.— Although  I  entirely 
agree  with  what  has  been  said  by  the  other  members 
of  the  court  as  to  the  absurd  practical  result  which 
would  follow  if  the  construction  of  the  section 
contended  for  by  the  appellant  were  adopted,  I  wish 
to  say  that  I  think  that  the  construction  which  the 
court  has  to-day  put  upon  the  section  is  that  which 
the  court  ought  to  arrive  at,  by  applying  the  ordinary 
canons  of  construction,  quite  independentiy  of  the 
result  which  would  be  the  outcome  of  holding  that 
the  section  applies  to  every  kind  of  loan  by  a  wife  to 
her  husband.  The  basis  of  the  rule  of  construction 
is  that  general  words  following  particular  words 
must  be  restricted  to  the  same  genus  as  the  parti- 
cular words.  Now,  this  section  commences  with  a 
specific  proposition,  and  that  specific  proposition 
is  followed  by  the  words  '*  or  otherwise,"  and  it 
seems  to  me  that  just  as  general  words  are  restricted 
to  the  same  genus  as  the  preceding  specific  words,  so 
when  you  have  a  specific  proposition  in  a  section 
you  ought  in  construing  that  section  to  assume, 
unless  compelled  to  the  contrary,  that  the  general 
words  are  covered  by  the  specific  proposition.  In 
fact  general  words  of  this  sort  can  hardly  avoid  being 
ancillary  to  the  specific  proposition,  and  the 
general  words  ought  not  to  be  construed  so  as  to  do 
away  with  the  specific  proposition  with  which  the 
section  commences. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Hillherys, 

Solicitors  for  the  respondent,  Arnold  &  Henry 
White. 


nd[ 


April  22,  29. 


From  Q.  B,  Div.  (Bkcy.) 
(A.  L.  Smith,  Chitty,  and  \ 
Yaughan  WiUiams,  Ii.JJ.* 

In  re  Cbonmibb. 
Ex  parte  Waitd.  (a.) 

Gaming — Contracts  for  differences — Profits  of  gambling 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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transactions  applied  to  purchase  of  stock  for  invest- 
ment — Non-delivery  of  stock — Damages — Deposit  of 
sums  as  *' cover**  —  '*  Cover**  not  used  —  Eight  to 
recover— Gaming  Act,  1845  (8  <fe  9  Vict,  c.  109),  s,  18. 

Qamhling  transactions  between  the  debtor  and  the 
respimdeiit  in  stocks  and  shares  having  resulted  in  the 
resfiOndenVs  favour y  the  respondent  directed  the  debtor  to 
apply  the  balance  due  to  him  in  the  purchase  of  certain 
railway  stock  for  investment.  The  debtor  purchased  the 
stock  but  died  insolvent  without  having  delivered  the 
stock  to  the  respondent. 

Heldy  that  the  respondent  could  not  prove  against  the 
debtor's  estate  for  damages  for  non-delivery  of  the  stock. 

The  respondent  deposited  with  the  debtor  certain  sums 
as  **  cover  *^  to  secure  the  debtor  against  loss  on  the 
gambling  transactions,  but  as  the  transactions  resulted  in 
the  respondent's  favour  the  **  cover  **  was  not  used  for 
that  purpose. 

Held,  that  the  respondent  was  entitled  to  prove  against 
t7^  debtor* s  estate  for  the  amount  of  the  "  cover,** 

Appeal  from  the  decuion  of  Wright,  J.,  admitting 
the  proof  of  one  Waad  against  the  estate  of  the 
debtor. 

The  debtor,  who  had  carried  on  business  as  an 
outside  stock  and  share  broker  under  the  name  of 
George  Gregory  &  Co.,  died  insolvent  on  the  16th  of 
April,  1897.  An  order  was  made  under  section  125 
of  the  Bankruptcy  Act,  1883,  for  the  administration 
of  his  estate  and  a  trustee  was  appointed. 

In  the  beginning  of  1897  the  debtor  was  indebted 
to  Waud  in  a  sum  of  £375,  the  result  of  transactions 
between  them  which  in  form  purported  to  be  sales  and 
purchases  of  stocks  and  shares  but  which  were  in  fact 
contracts  for  differences  only.  On  the  8th  of  Feb- 
ruary, 1897,  Waud  gave  an  order  to  the  debtor  to 
purchase  £200  Great  Eastern  Bailway  Stock  for 
investment.  On  the  same  day  the  debtor  telegraphed 
to  Waud:  <*Sold  you  200  Easterns  113f  invested," 
and  sent  a  contract  note  steting  that  ue  had  sold 
Waud  the  stock  '*  to  be  taken  up."  The  next  day 
Waud  instructed  the  debtor  to  pay  himself  for  this 
stodk  out  of  the  balance  in  his  hands  due  to  Waud. 
The  debtor  acquiesced  in  this  arrangement.  On  the 
3rd  of  April  the  debtor  sold  to  Waud  £200  Dover  "A." 
Stock,  payment  for  which  was  also  to  be  made  out  of 
the  balance  held  by  the  debtor.  In  neither  case  had 
the  debtor  at  the  date  of  his  death  forwarded  transfers 
to  Waud  although  continually  requested  to  do  so. 
Sums  of  money  amounting  in  all  to  about  £60  had 
been  advanced  at  different  times  by  Waud  to  the 
debtor  by  way  of  **  cover "  on  specific  gambling 
transactions,  but  the  '*  cover"  had  never  been  appro- 
priated or  required  because  the  transactions  in  respect 
of  which  the  various  sums  had  been  deposited  had 
resulted  in  favour  of  Waud.  The  return  of  the 
«  cover  "  was  not  demanded  till  after  the  making  of 
the  administration  order. 

Waud  claimed  to  prove  against  the  debtor's 
estete  for  £347,  the  balance  which  was«  admitted  by 
the  debtor  to  be  due  and  which  Waud  had  directed  to 
be  applied  in  payment  of  the  Great  Eastern  and 
Dover  *' A"  Stccks,  and  for  £60  the  amount  of  the 
"  cover." 

The  trustee  rejected  the  proof.  On  appeal  an 
issue  was  directed,  and  the  jury  found  that  the 
transactions  between  Waud  and  the  debter  were 
gambling   transactions   with  the  exception  of    the 

Surchases  of   the  Great  Eastern  and  Dover   *<A" 
tooks,  which  were  bond  ftde  transactions. 
On  tiie  hearing  of  the  appeal  it  was  agreed  that  the 

Sroof  should  be  amendea  oy  making  it  a  claim  for 
amages  for  the  non-delivery  of  the  railway  stocks. 
Wright,  J.,  held  that  Waud  was  entitied  to  prove 
against  the  estate. 


The  trustee  appealed. 

Rdbson,  Q,C,,  and  Maccukie,  for  the  appellant — ^The 
jury  have  found  that  the  balances  due  to  Waud  horn. 
the  debtor  resulted  from  gambling  tcansaotaoos.  The 
G(aming  Act,  1845,  prevente  those  balanees  froa 
being  recoverable  and  Waud  cannot  put  himi^  in  a 
bett^  position  by  agreeing  to  take  stock  instead  of  a 
c>ish  payment,  or  by  claiming  damages  for  non- 
delivery of  the  stock.  The  amounts  deposited  as 
cover  aJlso  come  within  the  Gaming  Act  and  caonot 
be  recovered,  for  they  are  sums  which  "have  been 
deposited  to  abide  the  event  on  which  any  wmger 
shall  have  been  made"  within  section  18,  the  event 
being  the  rise  or  fall  of  the  stocks  and  shsres 
gambled  in. 

They  cited  Universal  Stock  Exchange  v.  Siraehan,  44 
W.  R.  497,  [1896]  A.  C.  166;  Strachan  v.  Universal  Stocfc 
Exchange  {No.  2),  44  W.  R.  90,  [1895]  2  Q.  B.  697 ; 
Manning  v.  Furcell,  3  W.  R.  273,  7  De  G.  M.  &  G. 
55 ;  Oatty  v.  Field,  9  a  B.  431. 

H,  Reed,  Q,C,,  and  Israel  Davis,  for  the  respon- 
dent.— There  was  a  settiement  of  aoooonts  betvaea 
Waud  and  the  debtor  amounting  to  aa  aooout 
stated.  That  is  evidence  that  there  was  a  paymeat 
by  the  debtor  to  Waud  of  the  amount  owing  iat 
differences.  Wright,  J.,  has  found  as  a  fact  that 
there  wiis  a  payment  and  that  Waud  sabseqaentiy 
appropriated  the  amount  to  the  purchase  of  the  r«tlwaf 
stocks.  The  case,  therefore,  does  not  oome  within  tks 
Gamicg  Act.  [Thpy  cited  Spargo*s  case,  21  W.  R.  305. 
L,  R.  8  Ch.  App.  407  ;  Ashby  v.  James,  1 1 IC  A  W.  541] 
The  sums  deposited  as  '  *  cover  "  were  deposited  st 
security  in  the  event  of  a  loss,  which  did  not  oeeor. 
and  the  *'  cover  "  wm  never  appropriated  or  requirei 
for  tiie  purpose.  The  Coaming  Aot  does  not  apply 
to  a  deposit  made  as  security  for  differenoes:  sea 
Lord  Herschell*s  judgment  in  Universal  Stock  Si- 
change  v.  Strachan. 

They  also  referred  to  Hampden  v.  WaUh.  24  W.  &. 
607,  1  Q.  B.  D.  189 ;  Varney  v.  Hickman,  5  C  K 
271 ;  Diggle  v.  Higgs,  25  W.  E.  777,  2  Bx.  D.  422. 

A.  L.  Smith,  L.J. — This  is  an  appeal  from  the 
decision  of  Wright,  J.,  allowing  the  appeal  of  Waad 
from  the  rejection  by  the  trustee  of  the  debtor*s 
estate  of  Waud*s  proof  against  the  estate,  on  the 
ground  that  the  claim  arose  on  oontracte  which  wbr 
gaming  transactions.  The  transactions  bet ■  eta 
Waud  and  the  debtor  may  be  shorUy  sammarised  m 
follows :  The  debtor  was  an  outeide  broker  wi^ 
whom  Waud  entered  into  certain  transaotioos  whieh. 
although  in  form  they  purported  to  be  sales  aoi 
purchases  of  stocks,  were  undoubtedly  ^miag 
transactions.  The  result  of  these  transactioai  «w 
that  at  a  certain  date  there  was  a  sum  of  £375  in  tlia 
debtor's  hands  whiuh  had  been  won  by  Wand,  and. 
apart  from  the  Gaming  Act,  the  debtor  was  indelMd 
to  Waud  in  that  amount  and  bound  in  hxHiOBr  to 
pay.  The  debtor  died  insolvent,  and  an  order  wu 
made  for  the  administration  of  his  estate  in  bank- 
ruptey.  Waud  carried  m  a  proof  which  was  rejecftei 
by  the  trustee  on  the  ground  that  the  daini  aroae  k 
respect  of  certain  contracts  which  were  gtasaa^ 
transactions.  On  appeal  an  issue  was  directiid  tm 
the  jury  found  that  all  the  transaotio 
culminated  in  the  balance  of  £375  wen 
transactions,  but  that  the  purchases  of  Great  ] 
and  Dover  **  A  "  Stocks  which  were  made  after  tike 
balance  of  £375  had  been  arrived  at»  were  boma  fiit 
purchases  for  the  purpose  of  investment,  end  wen 
not  made  for  the  purpose  of  gaming.  An  afEdavft 
has,  however,  been  made  by  Wand  which  is  in  eocart 
accordance  with  what  I  should  have  believed  to  bs 
the  case,  and  from  that  affidavit  it  appears  tbat  tke 
two  purchases  of  railway  stock  were  to  be  delivered 
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to  Wand  and  accepted  in  payment  of  the  £375  which 
the  debtor  owed  him.  It  is  dear,  therefore,  that  the 
stocks  were  parohased  with  the  winuings  of  the 
gaming  transactions,  aud  it  is  said  on  behalf  of  the 
trastee  that  Waud's  claim  cannot  be  shaped  so  as  to 
gut  quit  of  that  faut.  An  ingenious  argument  hy 
Waad's  counsel  as  to  what  the  transaction  must  have 
been,  indaued  Wright,  J.,  to  disregard  the  acooant 
given  by  Waud  in  his  affidavit  as  to  wbat  the  real 
transaction  was.  Toat  argument  was  that  there  had 
beeu  an  account  stated  between  Waud  and  the  debtor, 
and  that  there  was,  therefore,  evidence  that  there 
had  been  a  payment  by  the  debtor  of  the  amount  of 
the  balance  due  to  Waud  appropriated  to  the  purchase 
of  the  railway  stocks.  An  account  stated  may  be 
evidence  of  payment,  but  it  is  not  conclusive,  aud 
the  question  is  whether  there  has  been  payment  or 
not.  How  can  we  say  in  this  case  that  there  has 
been  a  payment  of  the  money  when  Waud  in  his 
affidavit  says  that  there  was  not  ?  It  seems  to  me, 
therefore,  that  Wright,  J.,  was  wrong  in  holding 
that  Waud  ooidd  prove  against  the  estate  for  the 
£375,  and  that  upon  the  true  facts  he  cannot  recover 
it  from  the  debtor's  estate  either  as  a  balance  due  to 
him  or  as  damages  for  the  non-delivery  of  the  stock. 
On  this  part  of  the  case  I  think  that  the  judgment  of 
Wright,  J.,  must  be  reversed. 

Then  there  is  another  question,  as  to  the  £60 
deposited  by  Waud  with  the  debtor  as  '*  cover." 
Now,  we  know  what "  cover  "  is.  It  is  a  sum  of  money 
deposited  with  the  broker  to  secure  him  against  loss 
in  the  event  of  a  fall  in  the  stock  dealt  in.  There  is 
nothing  in  this  case  to  show  that  the  word  "  cover" 
was  not  used  in  the  ordinary  sense.  The  law  as  to 
such  a  deposit  is  very  tersely  stated  by  Lord  Her- 
schell  in  Univerwd  Stack  Exchange  v.  Stfuchan^  [1896] 
A.  C.  166,  at  p.  173 :  '*  It  is  said  that  although  it  may 
be  a  gambling  contract,  yet,  nevertheless,  the  very 
'  provisions  of  the  section  against  gaming  and  wager- 
ing prevent  the  plaintiff  recovering  the  security 
which  he  deposited  with  the  defendants  inasmuch  as 
it  is  'an  article  of  value'  deposited  with  them  to 
'  abide  the  event  of  a  wager.'  That  seems  to  me  not 
to  be  the  case.  It  was  deposited  as  security  against 
a  debt  which  might  arise  from  a  gambling  transac- 
tion. What  the  defendants  are  really  seeking  is  to 
avail  themselves  of  that  security  by  virtue  of  a  void 
contract,  and  it  is  impossible  to  say  that  that  was  an 
*  article  of  value '  deposited  with  the  defendants  to 
abide  the  event  of  a  wafer.  That  was  not  really 
the  nature  of  the  transaction  at  all."  That  is  Lord 
Herschell's  opinion  in  that  case  in  the  House  of 
Ijordf  y  in  which  the  decision  of  this  court  was  affirmed. 
I  only  wish  to  add  that  I  am  prepared  to  abide  by 
everything  which  I  said  in  the  second  HiTctckan  case, 
bat  I  do  not  think  that  that  applies  to  this  case. 
Here  £60  was  deposited  as  "  cover  "with  the  debtor. 
The  gaming  transactions  have  come  to  an  end,  with 
the  result  that  the  debtor's  estate  still  has  this  £60 
which  belongs  to  Waud,  and  which  was  never 
required  or  used  for  any  purpose,  and  therefore  no 
anawer  can  be  set  up  to  the  claim  for  repayment. 
No  question  of  appropriation  arises  here  as  in 
Straehan  v.  Universal  Stock  Exchange  {No»  2),  because 
in  this  case  the  object  with  which  the  money  was 
deposited  has  come  to  an  end  without  any  necessity 
having  arisen  for  the  use  of  the  money  to  secure  the 
debtor.  As  to  this  part  of  the  case  I  think  that  Waud 
IB  entitled  to  succeed. 

CShittt,  L.  J. — I  am  of  the  same  opinion.  A  proof 
has  been  brought  in  by  Waud  asainst  the  debtor's 
estate.  Waud  has  in  his  full  and  complete  affidavit 
grwen  a  natural  and  reasonable  version  of  what  took 
plaoe.  The  effect  of  it  is  that  inste^i^  of  receiving 
payment  of  the  £375  which  was  owing  to  him  he 


agreed  to  take  instead  the  railway  stock  which  had 
been  purchased.  Wright,  J.,  disregarded  that  affid«viii 
in  favour  of  an  argument  addre^ised  to  him  by  Waud's 
counsel,  but  it  seems  to  me  that  Waud  ought  not  to  bn 
permitted  to  show  that  his  affidavit  is  untrue.  It  in 
unnecessary  for  me  to  deal  further  with  this  point  as 
I  fully  agree  with  everything  that  A.  L.  Smith,  L. J., 
has  said.  I  agree  also  with  regard  to  the  sums 
deposited  as  **  cover."  They  were  deposited  as 
security,  and  the  use  of  the  word  '*  cover  "  makeis  no 
difference.  On  this  point  the  case  comes  within  the 
decision  of  Lord  Herschell  in  Universal  Stock  Exchange 
V.  Straehan.  These  sums  are  free  from  the  tt&iut  of 
gambling,  but  remain  in  the  debtor's  estate.  The 
Gaming  Act  does  not  apply,  and  Waud  is  entitled  to 
prove  against  the  estate  for  the  £60. 

Vauqhan   Williams,    L.J. — I   am  of  the  same 
opinion.     I  only  wish  to  add  one  or  two  words  as  t<> 
the  money  deposited.     I  quite  agree  that,    having 
regard  to  a  long  series  of  dtdsions,  it  is  impossible  to 
contend    that  the    Gaming  Act   prevents  a  person 
from  recovering  the  money  deposited  in  respect  of  a 
gaming    transaction,   and    it    makes    no    difference 
whether  the  money  is  deposited  with  a  stakeholder 
or  with  the  other   party   to  the  transaction.    The 
result  IB  that  a  person   seeking  to  recover  such  a 
deposit    is    relegated    to    his    common   law  rights. 
Now,  what  are  those  common  law  rights  ?    As  I 
understand  the  law,  it  is  not  true  to  say  that  such  a 
person  is  entitled  at  all  times  to  recover  the  deposit. 
On  the  contrary,  he  is  only  entitled  to  recover  so 
long  as  the  transaction  is  incomplete  and  the  money 
has  not  been  applied  to  the  purpose  for  which  it  was 
intended  when  deposited.     It  is  easy  to  dispose  of 
the  case  where  the  depositee  is  the  winner  in  the 
gaming  transactions,  for  there  nothing  remains  to  be 
done,  and  the  money  can  be  appropriated  in  satisfac- 
tion of  his  winnings,  and  when  that  has  been  done 
it  is  too  late  for  the  depositor  to  recover.     But  the 
case  is  not  so  clear  when  the  event  has  been  deter- 
mined in  favour  of  the  depositor.     In  that  case  we 
have  to  consider  when  can  it  be  said  that  the  trAa<<- 
action  in  respect  of  which  the  money  was  deposited 
has  come  to  an  end.     It  might  be  said  that  the 
transaction    never    comes     to    an    end    until     the 
deposit  has  been  returned,  because  it  would  always 
be  true  to  say  that  the  money  has  not  been  dealt 
with  under  a  gaming  contract,  and  therefore  that  it 
is  open  to  the  depositor  at  any  time  to  bring  an 
action  to  recover  back  the  deposit.    I  am  not  sure 
that  I  shoidd  be  prepared  to  go  that  length,  but 
fortunately  it  is  not  necessary  to  decide  that  parti- 
cular point  in  this  case,  because  it  seems  to  me  that 
the  money  here  was  not  deposited  as  a  mere  stake  to 
pass  to  one  or  other  of  the  parties,  according  as  the 
event  happened,  but  was  deposited  as  security,  the 
whole  or  part  of    which   might,   according  to  the 
event  which    occurred,  have   to    remain   with    the 
depositee  or  be  paid  back  to  the  depositor.     In  point 
of  fact  nothing  coidd  be  done  until  the  part'e^  agreed 
as  to  how  the  deposit  was  to  be  dealt  with,  and  I 
understand   from  the  evidence  that   there   was  no 
agreement  as  to  how  the  deposit  was  to  he  dealt 
with  in  the  circumstances   which  have  arisen.      It 
follows  that  the  depositor  has  at  a  time  when  the 
transaction  is  still  executory  elected  to  demand  back 
the  sums  deposited  and  to  say  that  he  will  not  go  on 
further  with  the  gaming  transaction  in  respect  of 
which  the  deposit  was  made.    That  being  so,  I  agree 
with  the  other  members  of  the  court  that  in  such 
a  case  the  depositor  is  entitled  to  have  his  money  back. 

Appeal  in  part  alloufed. 

Solicitor  for  the  appellant,  J7.  H.  Boorne, 

Solicitors  for  the  respondent,  Atkinaoii  <t  Dresser, 
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Ktgfi  Qfourt  of  9u«titt. 

Pekiuns  v.  Bellamy,  (a.) 

Trustee — Breach  of  truslSale  of  leaseholds — No  power 
of  sale — Courfs  power  to  excuse — Judicial  Trustees 
Act,  1896  (59  di  60  Vict.  c.  35),  s.  3. 

Where  leaseholds  were  held  upon  trust  for  certain 
persons  for  life^  and  afttr  the  death  of  the  survivor  of 
them  upon  trust  for  their  children^  and  the  trustees  of 
the  settlementt  which  did  not  contain  a  power  of  sale, 
acting  bond  fide,  aridt  as  they  believed,  in  the  best 
interests  of  the  trust  estate,  sold  the  leaseholds,  they  were 
held  to  be  entitled,  under  section  3  of  the  Judicial  TruS" 
tees  Act,  1896,  to  be  relieved  from  personal  liability  on 
the  ground  tfiat  they  had  aded  *'  honestly  and  reason- 
ably, and  ought  fairly  to  be  exctued  for  the  breach  of 
trusty 

Section  3  of  the  Judicial  Trustees  Act,  1896,  dis- 
cussed. 

AotioD* 

By  an  indenture  of  settlement  dated  the  23rd  of 
October,  1879,  'Eliiah  Bamett  assigned  to  trustees 
{inter  alia)  oertain  leasehold  hoases  situated  at  Edg- 
baston  for  the  respective  residues  then  unexpired 
(which  ranged  from  52  to  73  years)  of  the  several 
terms  of  years  under  which  the  premises  were  then 
held  upon  trust  to  pay  the  income  thereof  to  his  wife 
Charlotte  Bamett  for  her  life,  and  after  her  death  to 
his  daughters,  the  defendant  Eliza  Bamett  and  the 
plaintiff  Alice  Mary  Perrins,  during  their  lives  in 
equal  shares,  and  after  the  decease  of  one  of  them  to 
pay  the  income  of  her  share  to  her  children  as  therein 
directed  until  the  decease  of  the  survivor  of  them,  and 
in  case  there  should  be  no  child  of  the  daughter  first 
dying  then  upon  trust  to  pay  the  whole  income  to 
the  survivor  of  them  for  her  Ufe,  and  after  the  decease 
of  the  survivor  upon  trust  to  stand  possessed  of  the 
trust  estate  and  the  proceeds  thereof  for  the  children 
of  his  daughters  as  therein  directed.  The  settlement 
conferred  no  power  upon  the  trustees  to  sell  the 
leasehold  property. 

Alice  Mary  Perrins  was  married  to  the  plaintiff  F. 
H.  Perrins  on  the  9th  of  September,  1880,  and  there 
were  two  infant  children  of  the  marriage  now  living. 
The  defendant  Eliza  Bamett  was  not  married. 

Elijah  Bamett  died  on  the  10th  of  Febraary,  1888, 
and  Charlotte  Bamett  on  the  26th  of  February,  1895. 

On  the  10th  of  May,  1895,  the  trustees  of  the 
settlement  offered  for  sale  by  public  auction  at  Bir- 
mingham in  eleven  lots  the  whole  of  the  leasehold 
premises  comprised  in  the  settlement.  The  pur- 
chasers of  nine  of  the  lots  completed,  but  an  objection 
was  taken  with  regard  to  the  remaining  two  lots 
that  the  trustees  had  no  power  of  sale,  and  upon  that 
objection  being  upheld  by  his  lordship  on  a  vendor 
and  purchaser  summons,  the  respective  purchasers  of 
those  lots  refused  to  complete  and  tiiie  lots  remained 
unsold. 

This  was  an  action  by  Alice  Mary  Perrins  and  her 
two  infant  children  by  their  father  as  next  friend, 
as  plaintiffs,  against  the  trustees  of  the  settlement 
and  Eliza  Bamett,  as  defendants. 

By  their  statement  of  claim  ^e  plaintiffs  alleged 
that  the  trustees  had  committed  a  breach  of  trust  in 
selling  the  leasehold  property  when  they  had  no 
power  of  sale ;  that  the  property  was  sold  contrary 
to  the  expressed  desire  of  the  plaintiff  Alice  Mary 


(a.)  Reported  by  R.  J.  A.  Morbison,  Esq.,  Bar- 
rister-at-Law. 


Perrins;  that  the  property  was  situate  in  a  good 
position  and  let  to  good  tenants  at  good  rentals,  and 
ought  to  have  been  retained  in  the  intererta  of  the 
trust  estate;  that  the  trustees  bad  committed  a 
breach  of  trust  in  not  investing  £3,700,  part  of  the 
proceeds  of  sale,  until  the  16th  of  January,  1898,  and 
in  not  investing  £700,  part  of  the  same  moneys,  up 
to  the  present  time,  and  in  not  paying  the  proper 
amount  of  income  to  the  plaintiff  Alice  Mary  Perrins; 
and  that  the  trust  estate  had  been  reduced  in  vahie 
by  the  alleged  breaches  of  trust,  and  the  income  of 
the  plaintiff  Alice  Mary  Perrins  greatly  reduced 
thereby.  The  plaintiffs  daimed  (1)  a  dedaratkn 
that  the  defendant  trustees  had  been  guilty  of  a 
breach  of  trust  in  selling  the  leasehold  premins;  (2) 
an  inquiry  as  to  the  loss  accrued  to  the  trust  estate 
and  to  Alice  Mary  Perrins  by  reason  of  such  breadi ; 
and  (3)  that  the  defendant  trustees  might  be  ordersd 
to  make  good  to  the  trust  estate  all  such  loas.  This 
plaintiffs  also  asked  for  the  removal  of  the  trasteei, 
the  delivery  of  proper  accounts,  and  the  ezeontioQ  of 
the  trusts  of  the  settlement  by  the  coort  ao  far  si 
might  be  necessary.  In  their  defence  the  defendanti 
admitted  that  they  had  no  express  power  ol  sale 
under  the  settlement,  but  alleged  that  thej  had  aa 
implied  power.  They  denied  that  the  property  wii 
let  at  good  rentals,  that  it  should  have  been  Tetsiosd 
in  the  interest  of  the  trust  estate,  and  that  they  wM 
contrary  to  the  desire  of  the  plaintiff  Aluse  Mvy 
Perrins.  They  alleged  that  the  making  up  of  tltt 
accounts  and  the  investment  of  the  proceeds  of  sile 
were  delayed  by  the  vendor  and  purchaser  samoBou 
above  mentioned,  and  that  they  had  no  balance 
thereof  in  their  hands,  such  balance  haying  been  ex- 
pended in  the  payment  of  estate  duty  payable  on  tht 
death  of  Mrs.  Bamett.  They  submitted  that  if  they 
had  committed  a  breach  of  trust  in  seUing  the  pfo- 
perty  they  had  acted  honestly  and  reasonafaly  is 
making  such  sale,  and  ought  fairly  to  be  ezcosed 
for  such  breach  of  trust  (if  any)  and  for  omitting  to 
obtain  the  direction  of  tiie  court  in  the  matter,  and 
they  claimed  the  benefit  of  section  3  of  the  Trostci 
Act,  1896. 

[The  further  facts  and  the  evidence  material  to  the 
present  report  are  sufficiently  set  out  in  the  jod^ 
ment.] 

Bramwell  Davis,  Q.C.,  and  TyrreU^  for  the  nlaiB- 
tiffi. — It  is  not  denied  that  the  sale  of  these  keie- 
holds  was  a  breach  of  trust,  and  that  bein^  ao,  we 
ought  to  be  put  in  the  same  position  in  which  «• 
were  before  tne  sale.  The  trustees  did  not  take  waA 
steps  as  were  reasonable  before  they  sohL  They  dii 
not  take  the  opinion  of  counsel,  nor  did  they  eooesit 
with  the  tenants  for  Ufe ;  in  fact  they  sold  in  diresl 
opposition  to  Mrs.  Perrins'  wish.  They  have  not 
acted  "  reasonably  "  within  the  meaning  of  the  Ad 
and  they  ought  not  to  be  excused  for  the  biea^  of 
trust  either  wholly  or  partially :  In  re  Kaw,  amU^  p. 
74,  [1897]  2  Ch.  518. 

Warrington,  Q.C.,  and  S.  B.  L.  Druee^  for  the  defea- 
dant  trustees,  were  not  called  upon. 

Bardswell,  for  the  defendant  Elisa  BametL 

Kbkewioh,  J. — In  this  case  the  main  question  ii^ 
to  my  mind,  one  of  extreme  difficulty,  and  it  has  bees 
so  treated  when  it  has  arisen  in  diffoent  arem^ 
stances  before  other  judges.  That  difficulty  is  to  fisi 
out  the  real  meaning  which  the  court  ought  to  pit 
on  section  3  of  the  Judicial  Trustees  Act,  1896,  sad 
how  that  meaning  ought  to  be  applied  to  pariacaJM' 
facts.  The  difficulty  that  is  presented  to  aT  mal 
now,  and  that  has  presented  itscdf  to  my  nuad  tm 
some  time  past,  although  the  Act  of  course  is  not  aerr 
to  me,  is  ihat  in  a  f^w  words  intended  no  doabt  Is 
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be  perfectly  dear  and  expressive,  the  Legislatnre  has 
thought  fit  to  interfere  with  well-established  doc- 
trines of  the  Court  of  Chancery  and  the  Chancery 
Division,  dootrinefl  which  are  to  be  found  not  only  in 
numerons  authorities,  but  also  in  text-books  ancient 
sod  modem,  which  are  accepted  as  authorities  and  as 
expressing  the  view  of  the  profession  respecting  the 
law  relating  to  trustees  and  their  cestuie  que  truatent. 
It  is  extremely  difficult — in  fact  I  do  not  hesitate  to 
confess  at  once  that  it  is  beyond  my  powers — to  say 
within  the  limits  of  a  judgment,  or  at  all,  what  is  the 
full  extent  of  the  Act.  The  difficulty  arises  from  the 
fact  that  you  are  dealing  with  a  large  body  of  law, 
and  A  few  words  are  intended  to  introduce  large 
alterations  in  that  law.  What  are  those  alterations  ? 
and  how  are  they  to  be  applied  ?  That  is  the  diffi- 
culty. 

Now,  before  I  go  to  the  details  of  this  case  I  will 
just  apply  the  Act  to  the  skeleton  of  it.    Here  there 
is  a  breach  of  trust.      It  is  distinctly  a  breach  of 
trust,  and  Mr.  Warrington  is  unable,  in  this  court  at 
any  rate,  to  say  that  the  trustees  had  power  to  sell 
the  leaseholds,  and  it  follows  that  if  any  ill  conse- 
quences result  from  that  breach  of  trust  the  trustees 
are  responsible   in    respect  of   them.      How    that 
lesponsiDility  ought  to  be  enforced,  and  what  are  the 
extent  and  limit  of  the  remedy  of  the  cestuis  que 
trustent  is  another  question.    Broadly  speaking,  they 
are  res^nsibie  for  it,   but  the  foundation  of   this 
statute  is  that  the  trustee  is  or  may  be  personally 
liable  for  a  breach  of  trust.     I  am  accordingly  bound 
to  look  at  the  rest  of  the  section  from  the  point  of 
Tiew  that  the  breach  of  trust  itself  is  not  to  render 
the  trustee  personally  liable  for  that  breach  of  trust. 
I  leave  out  the  intervening  words  which  only  make 
the  Act  retrospective,  and  then  I  see  why  generally 
the  trustee  is  to  be  excused.    He  is  not  to  be  held 
liable  if  he  has  acted  **  honestly  and  reasonably,  and 
ought  fairly  to  be  excused  for  the  breach  of  trust." 
"  Honestly  "  I  leave  out  of  consideration,  for  in  this 
case,  as  in  a  large  majority  of  the  cases  which  come 
before  the  courts,  the  trustees  have  acted  honestly ; 
sometimes  there  is  dishonesty  and  then  one  has  reaUy 
very  little  concern  with  a  breach  of  trust,   because 
the  dishonesty  puts  it  out  of  sight,   although,   of 
course,  the  dishonesty  and  the  breach  of  trust  are 
intimately  connected.    The  Legislature  has  made  it 
a  condition  precedent  to  being  relieved  from  liability 
that  the  trustee  should  act  honestly,  but  that  is  not 
the  gist  of  the  position.    The  gist  is  in  the  words 
"  and  reasonably,  and  ought  fairly  to  be  excused  for 
the  breach  of  trust."    How  much  those  later  words 
add  to  "reasonably"  I  am  at  a  loss  to  say,  but  I 
suppose  there  are  or  may  be  cases  in  which  a  trustee 
may  act  reasonably  and  yet  ought  not  fairly  to  be 
excused  for  a  breach  of  trust.    Here  these  trustees, 
perhaps  it  may  be  said,  even  though   they  acted 
reasonably  in  selling  the  property,  ought  not  fairly 
to  be  excused  because  Mrs.  I^emns  objected  to  the 
sale  when  it  was  brought  to  her  notice. 

I  can  conceive  such  an  argument  because  the 
copnlatiTe  words  are  added,  and  the  trustees  are  not 
only  to  be  held  to  have  acted  reasonably,  but  it  must 
also  be  held  that  they  ought  to  be  fairly  excused  for 
the  breach  of  trust.  But  I  venture  to  think,  neverthe- 
less, that  unless  some  case  can  be  made  against  t^e 
trustees  of  a  strong  character,  if  they  are  within  the 
meaning  of  the  Act  then  they  are  entitled  to  be 
relieved  and  may  fairly  claim  to  be  relieved,  and  it 
would  not  be  incumbent  on  the  court  to  consider 
whether  they  ought  fairly  to  be  excused  for  the 
breach  of  trust  unless  there  was  evidence  to  show  that 
that  provision  did  not  apply.  I  will  not  say  anything 
more  about  that,  because  in  this  case  I  do  not  think 
U>at  there  is  any  reason  why  the  trustees  ought  not 


fairly  to  be  excused  for  the  breach  of  trust  if  they 
acted  reasonably.  Here  the  question,  and  the  only 
question,  really  is  whether  they  acted  reasonably.  I 
say  "  the  only  question  "  knowing  that  there  is  some- 
thing else  towards  the  end  of  the  section ; .  and  the 
presence  of  that  something  else  must  not  be  passed 
over,  although  it  is  almost  as  great  a  puzzle  as  the 
words  to  which  I  have  just  referred.  I  allude  to  the 
words  **  and  for  omitting  to  obtain  the  directions  of 
the  court  in  the  matter  in  which  he  committed  such 
breach."  I  have  not  yet  mastered  the  sense  of  that, 
and  I  do  not  understand  how  a  trustee  is  to  be 
excused  for  a  breach  of  trust  without  being  excused 
also  for  omitting  to  obtain  the  directions  of  the  court, 
nor  do  I  understand  how  he  could  be  excused  for 
omitting  to  obtain  the  direction  of  the  court  without 
also  being  excused  for  committing  the  breach  of  trust. 
I  do  not  see  how  he  can  be  excused  in  the  one  case 
and  not  in  the  other.  The  additional  words,  if  I  may 
▼enture  to  guess,  muat,  I  think,  have  been  by  amend- 
ment to  the  original  section  witJiout  fidl  regard  to 
the  meaning  of  that  section.  I  hope  that  is  not  an 
improper  aspersion  on  the  wisdom  of  the  Legisla- 
ture. 

It  'strikes  me  that  the  words  have  crept  in  there 
without  due  regard  to  the  antecedent  language. 
But  it  never  was,  so  far  as  I  know,  a  reason  for 
holding  a  trustee  Uable  that  he  ouiitted  to  obtain  the 
direction  of  the  court.  It  may  sometimes  be  a 
reason  for  guiding  the  court  in  a  matter  of  costs,  and 
a  reason  for  guiding  the  court  in  saying  whether  the 
trustee  has  acted  reasonably  or  not ;  and  particularly 
in  these  days,  when  the  decision  of  the  court  on  an 
originating  summons  may  be  obtained  expeditously 
and  cheaply.  But,  if  the  trustee  has  acted  reason- 
ably, I  cannot  myself  see  why,  having  come  to  the 
conclusion  that  he  has  acted  reasonably,  one  should 
go  on  to  consider  independently  whether  he  has 
omitted  to  obtain  the  direction  of  the  court  or  not. 
So  much  on  the  meaning  of  the  Act. 

I  now  return  to  the  question  whether  these  gentle- 
men have  acted  reasonably,  remembering,  and  I 
think  it  is  so  important  to  remember  that  I  will  repeat 
it,  that  it  is  "acted  reasonably"  in  a  breach  of 
trust.  Now,  what  was  the  breach  of  trust  here  P 
Selling  this  property.  A  great  deal  has  been  made 
on  behalf  of  the  plaintiffs  of  the  trustees  selling  it 
when  they  had  no  power  of  sale.  That  was  a  breach 
of  trust.  If  thev  had  sold  it,  having  a  power  of  sale, 
of  course  the  plaintifEs  could  not  have  succeeded  at 
all  without  making  out  that  they  had  exercised  that 
power  dishonestly  or  unreasonably.  It  is  possible,  of 
course,  to  make  trustees  liable  for  exercising  a 
power  without  proper  discretion,  exercising  it, 
perhaps,  against  advice,  or  under  circumstances 
which  lead  the  court  to  the  conclusion  that  they 
really  were  not  doing  tbeir  duty  at  all.  But  the  Act 
seems  to  me,  for  the  purpose  of  construing  it,  to  place 
a  sale  of  property  Bxxoh  as  this,  with  or  without  power 
on  the  same  footing.  You  cannot  approach  it,  you 
cannot  apply  the  Act  at  all  if  there  was  a  power 
of  sale,  oecause  then  there  is  no  breadi  of 
trust.  Therefore  the  Act  seems  to  say — applying  it 
to  this  case — that  where  trustees,  having  no  power 
or  trust  for  sale  of  leaseholds  sell  those  leaseholos,  but 
reasonably,  and  they  ought  fairly  to  be  excused,  then 
they  may  be  relieved.  Therefore  the  point  to  be 
considered  is  whether  they  sold  reasonably.  If  they 
sold  reasonably,  then,  notwithstandiog  that  the  sale 
was  a  breach  of  trust,  they  may  be  excused.  There- 
fore I  repeat  the  real  question  is,  whether  they  sold 
reasonably,  and  it  is  to  that  that  I  propose  to  devote 
the  rest  of  my  judgment. 

This  property  was  settied  as  leasehold.      It  con- 
sisted of  a  number  of  houses  held  for  fairly  long 
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terms ;  some  of  them  have  been  called  short  and  some 
long,  but  they  were  fairly  long  terms,  and  it  is  quite 
possible  according  to  my  knowledge  of  what  those 
competent  to  advise  do  advise  on  sach  subjects,  that 
they  would  have  realized  quite  as  mnch  a  few  years 
later  as  th«y  did  in  1895.     But  the  terms  were  not  so 
short,  speaking  only  from  my  experience  and  from 
advice  I  have  often  heard,  as  to  say  that  it  became 
imperative  to  consider  whether  the  houses  should  be 
sold  or  not.     Some  of  the  terms  were  short  and  some 
were  long.      The  trustees'  attention  to  the  peculiar 
character  of  the  property  seems  to  have  been  called  by 
the  necessity  of  raising  £600  for  estate  duty.    If  they 
had  a  power  of  sale  I  apprehend  no  reasonable  man 
would  say  that  they  were  wrong  in  raising  that  £600, 
possibly  by  mortgage,  but  raising  it  oct  of  the  lease- 
hold property  rather  than  by  a  sale  of  a  first-class 
trustees'  investment.      Supposing   that  they  had  a 
power  of  sale,  I  cannot  conceive  that  any  question 
could  be  made  or  sustained  against  them  for  raising 
the  money  out  of  the  leaseholds  rather  than  out  of 
the  investments,  so  I  pass  that  over  and  say  no  more 
about  it.    The  payment  of  the  duty  is  called  to  their 
attention,  and  they  apparently  determine,   without 
much  more  consideration,  to  sell  some  of  the  shorter 
terms.    But  they  inquired  about  the  other  property 
and  tiiey  took  advice.    I  have  had  before  me  to-day 
the  gentleman  by  whom  they  were  advised,  about 
whose  position  and  competency  not  a  word  has  been 
said,   therefore    that   is  not  in    question.      I  have 
also  his   report.      Now,    for    my   present   purpose 
I  will  assume  that  he  is  entirely  wrong.      I  will 
assume    that  his  view    of  this   property    was    one 
which  has  not  only  been  contradicted  by  facts  up 
to  the  present  time,  but  will  be  contradicted  by  facts 
in  the  future.    That  is  by  no  means  my  conclusion  on 
the  facts  I  have  heard,  but  I  will  nevertheless  make 
that  assumption.    The  trustees  were  entitled  to  be 
advised  by  a  professional  man.    They  would  have 
acted  to  my  mmd  unreasonably  if  they  had  not  been 
advised  by  a  competent  man,  and  they  are  entitled  to 
act  on  opinions  so  given.    In  my  judgment  they 
would   act  unreasonably,   I  do  not  say  within  the 
meaning  of  the  Act,  but  they  would  act  unreasonably 
if  tiiey  did  not  act  upon  opinions  so  given,  or  at  any 
rate  take  another  opinion  so  as  to  correct  the  first. 
The  advice  they  received  was  perfectly  distinct.    I 
have  it  before  me  in  the  report,  and  the  evidence  only 
went  to  show  that  the  gentleman  who  conducted  the 
personal   investigation,    with  a  knowledge   of    the 
neighbourhood,  still  stands  by  the  opinion  he  then 
exjpressed.    He  says  he  finds  the  property  very  badly 
built,  and  in  a  very  bad  state  of  repair ;  the  interior 
fittings  of  the  houses  require    renewing  in    many 
instances.    There  are  no  bath-rooms,  no  hot  water 
apparatus  in  the  rooms ;  in  only  one  instance  is  there 
a  water-closet  in  the  yard,  itie  remainder  of  the 
closets  being  of  the  old-fashioned  midden  type  which 
are  being  condemned  by  the  corporation.     To  put 
these    matters    right    and    to    bring    the    houses 
up    to    the    standard     of     modem     requirements' 
would     need     a     very     considerable     outlay.      I 
leave  entirely  out  of  my  consideration  his  condusion 
that    in    his    opinion    the     property    is    a    very 
undesirable  one  to  be  held  by  trustees.    He  does  say 
BO,  but  that  was  a  matter  with  which  he  was  not 
directly  concerned.     It  was  not  at  all  an  improper 
remaik  for  him  to  make  in  that  connection,  but  it  was 
for  the  trustees  to  consider,  with  the  assistance  of 
their  legal  adviser,  whether,  on  the  report  on  these 
houses,  they  ought  or  ought  not  to  realize  the  pro- 
perty.     It  certainly  strikes  me  that  the  trustees. 
Laving  a  power  of  sale,  which  they  assumed  they 
bad — they  did  not  doubt   it — had  no  alternative; 
perhaps  I  ought  not  to  go  quite  so  far  as  tiiat,  for  it 


was  open  to  them  to  communicate  with  the  ladies 
who  were  entitled  to  moieties  for  life,  and  to  ooosolt 
them  as  to  whether  it  would  be  desirable  to  pay  for 
all  those  repairs    out  of    income,  and    establish  a 
sinking  fund  to  provide  against  what  they  migfat 
anticipate  to  be  a  large  ultimate  loss.    That  would 
have  been  reasonable  enough,  but  I  cannot  say  that 
the  trustees  were  unreasonable  in  not  doing  that,  if 
they  supposed  that  tbey  had  a  power  of  sale.    Of 
course  we  all  know  that  it  would  have  been  very 
much  better  if    they  had  communicated  with  ttw 
ladies    and    not    acted     independently ;    but   they 
thought  tbey  would  act  independently,  and  that  was 
the  essence  of  their  breach  of  trust.    Strange  to  say, 
I  know  from  Mrs.  Perrins  that  she  only  thought*  and 
Mr.  PerriDs  seems  to  have  been  of  the  same  opudoiu 
that  the  trustees  could  not  sell  without  her  oonMot. 
She  never  thought  that  they  oould  not  sell  at  all; 
and  really  she  was  right,  because  with  the  a— letance 
of  the  Settled  Lfuid  Act  she,  as  tenant  for  life,  and 
the  trustees  could  have  made  a  good  title.    A  furUiar 
appointment  of  the  trustees  would  have  been  neoessary 
under  the  Act  which  might  have  been  carried  through, 
and,  indeed,  that  course  was  suggested  sabaeqoently. 
That  was  the  position  in  which  the  trustees  wen. 
They  had  determined,  and  properly  enou^   if  thsj 
had  the  power,  to  sell  some  of  the  shorter  leases  for 
the  purpose  of  raising  the  estate  duty.    Then  they 
were  confronted  with  this  opinion,  which  told  theoi, 
I  think,  as  reasonable  men  either  that  they  ought  ts 
sell  the  whole,  or  that  they  might  possibly  deal  with 
the  proper^  in  some  other  way.    The  only  anaiper 
to  that,  so  far  as  I  know,  and  the  only  answer  thai 
has  been  attempted,  is  this :  Mrs.  Perrins  was  entitM 
— I  say  Mrs.  Perrins,  but  Miss  Bamett  also — ^to  have 
the  income  of  this  property  during  her  life,  in  repair 
or  out  of  repair,  whether  with  bath-rooms  mod  hat 
water  or  not.    She  was  entitled  to  have  soch  rent  as 
could  be  got  out  of  this  property  during  her  ills; 
that  is  her  view,  and  it  is  strictly  the  case.     Bat  the 
trustees  had  other  duties  to  perform  besides  givieg 
Mrs.  Perrins  what  she  was  entitled  to.    They  had  to 
consider  Mrs.  Perrins'  duldren,  who  will  nltimatdy 
become  entitled  to  this  property  (it  being  asBo; 
that  there  will  be  no  children  of  Miss  Bamett)« 
that  they  will  take  the  whole  of  it,  at  any  rate  i 
any  event  they  will  take  half  of  it.     The  tnatei 
were  bound  to  consider  these  children,  and  I  ea  a 
little  astonished  at  the  father  ooming  forward  mm  bsi 
friend  and  saying  that  it  was  not  to  the  infeerert  of 
his  children  that  the  property  should  be  sold.     I  ^ 
not  know  Mrs.  Perrins'  age,  but  I  will  assoni 
she    will   live    twenty,  thirty,    or    more    yesus;  st 
the  end  of  that  time  these  leaseholds  will  be 
out,  even  the  longest  of  them  will  be  a  ve 
term.    These  children  will  then  be  perhaps 
and  started  in  life  and  wanting  money;  they  « 
want  to  make  a  settlement,  or  to  raise  wo/aamj 
mortgage,  or  otherwise  to  provide  for  those  thmt  < 
after  them.     Where  will  that  fund  be?    There 
be  nothing.    In  their  interest  I  cannot  for  m 
doubt  that  the  trustees  have  done  the  very  1 
they  possibly  could.    They  have  realized  the  properi|f  ' 
for  as  much  as  it  was  worth,  and  the  resolt 
these  children  will  be  provided  with  a  spobi 
sum  in  lieu  of  a  wasting  property  which  would  be  af 
very  little  use  to  them,  and  if  they  live  the 
length  of  life  would  be  all  gone  before 
As  regards  the  children,  I  cannot  see  a 
damage,  I  cannot  see  how  the  action  can   be  » 
tained  at  all,  and  having  heard  the  evidence  I  1 
no  doubt  myself  that  had  there  been  a  refmmoi 
chambers  it  would  have  been  decided  tiimt  tlw# 
not  an  action  for  the  benefit  of  the  infante.     ThsR^  i 
no  doubt,  however,  that  it  is  snstainabile   by  HaJ 
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PerrinB,  but  for  the  reasons  I  have  given  I  think 
ihe  fails  to  make  out  her  ease.  I  do  not  say  what 
would  have  happened  if  it  had  not  been  for  this 
Act  of  1896.  Probably  I  should  have  had  to 
direot  an  inquiry,  and  make  the  trustees  pay  the 
oosts  up  to  and  including  the  trial ;  but  I  am 
stopped,  it  seems  to  me,  from  going  in  to  those 
matters  by  the  conyiotion  that  although  they  have 
oonmiitted  a  breach  of  trust,  yet  they  acted  reason- 
ably, and  therefore  they  stand  in  the  same  position 
as  if  they  had  a  power  of  sale  and  exercised  it  in 
8Qch  circumstances  that  there  is  nothing  to  be  said 
against  them.  That  being  so,  my  conclusion  is  that 
on  that,  the  main  part  of  the  case,  Mrs.  Perrins* 
action  fails  as  well  as  that  of  the  infants. 

His  lordship  then  considered  the  minor  breaches  of 
trust  alleged  against  the  trustees  and  decided  that 
they  ought  not  to  be  held  liable  in  respect  of  them. 

Solicitors,  Tyrrell  dk  Son^  for  J,  B,  Clarke  &  Sotiy 
Birmingham ;  Gamlen  db  Burdett,  for  CoUrell  &  Son, 
Birmingham. 


Chan.  Div. 
Wright,  J. 


April  28. 


In  re  Waveblby  Typbwbitbb. 

D'ESTBBBE  V.  WAYBBLBY  TYPBWBITBB.  (a.) 

Company — Winding  up — Debentures — Floating  charge 
— Preferential  payment — Betroapective — Preferential 
PaymentB  in  Bankruptcy  Act,  1888  (51  <fe  52  Vict.  c. 
^2)  ^Preferential  Payments  in  Bankruptcy  Amende 
ment  Act,  1897  (60  &  61  Vict,  c.  19). 

The  Preferential  Payments  in  Bankruptcy  Act,  1897, 
is  not  retrospective  in  its  action,  so  ih<U  those  persons 
who,  under  that  Act,  are  given  priority  for  their  wages, 
dtc,  over  the  debenture-holders  are  not  entitled  to  tfie 
benefit  of  the  Act  where  a  receiver  was  appointed 
by  the  debenture-holders  before  the  doth  when  the  Act 
came  into  force. 

The  Waverley  Typewriter  (Limited)  had  issued 
debentores  creating  a  floating  charge  on  all  its 
sapital.  The  company  stopped  business  early  in 
1897,  and  on  the  18th  of  May  the  plaintiff  issued  a 
writ  on  behalf  of  himself  and  the  other  debenture- 
holders  to  realize  the  debenture  securites. 

On  Che  19th  of  May  a  petition  to  wind  up  the  com- 
pany was  presented.  A  receiver  was  appointed  in 
the  debentiure-holders'  action  on  the  21st  of  May,  and 
on  the  2nd  of  June  a  winding-up  order  was  made. 

On  the  loth  of  July,  1897,  the  Preferential  Pay- 
DMots  in  Bankruptcy  Amendment  Act,  1897,  received 
Qie  Boyal  Assent.  Section  3  of  that  Act  is  as 
foUowB  :  *'  In  case  a  receiver  is  appointed  on  behalf  of 
the  holders  of  anv  debentures  or  debenture  stock  of  a 
lompany  secured  by  a  floating  charge,  or  in  case 
possosaion  is  taken  by  or  on  behalf  of  such  debenture- 
mders  of  any  property  comprised  in  or  subject  to 
noh  charge,  then  and  in  each  of  such  cases,  if  the 
xnniMny  is  not  at  the  time  in  course  of  being  wound 
tp^  the  debts  mentioned  in  section  1  of  the  said 
Preferential  Payments  in  Bankruptcy  Act,  1888, 
ihall  be  paid  forthwith  out  of  any  assets  coming  to  the 
lands  of  the  receiver  or  other  person  taking  posses- 
son  as  aforesaid  in  priority  to  any  claim  for  principal 
n  interest  in  respect  of  such  debentures  or  debenture 
iock.  And  the  periods  of  time  mentioned  in  the 
aid  Act  shall  be  reckoned  from  the  date  of  the 
^ypointment  of  the  receiver  or  possession  being  taken 

(a.)  Beported  by  0.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


as  aforesaid,  as  the  case  may  be.  And  any  payments 
made  under  this  section  shall  be  recouped  as  far  as 
may  be  out  of  the  assets  of  the  company  available  for 
payment  of  general  creditors.'' 

The  summons  raised  the  question  whether  the  Act 
was  retrospective  so  as  to  give  those  persoua 
mentioned  in  the  Act  priority  over  the  debenture - 
holders. 

C.  T.  Mitchell,  for  the  plaintiff.^The  Preferential 
Payments  in  Bankruptcy  Act,  1897,  does  not  speci- 
ficiAlly  state  that  priority  is  given  by  it  over 
debentures  creating  a  floating  cbarge  where  the 
receiver  has  been  appointed  or  the  winding  up  of  the 
company  has  commenced  before  the  Act  came  into 
operation.  Section  10  of  th^  Judicature  Act,  1875. 
was  held  not  to  be  retrospective :  In  re  Joseph  Suche 
&  Co.,  24  W.  R.  184.  1  Oh.  D.  48.  The  Act  of  1897 
give  priority  to  debts  mentioned  in  section  1  of  the 
Preferential  Payments  in  Bankruptcy  Act,  1888. 
Section  3  of  the  Act  of  1888  only  applies  the  Act  to 
windings  up  ''  commenced  after  the  commencemcDt 
the  Act,*'  and  the  Act  of  1897  is  limited  in  the  same 
way. 

Percy  F.  Wheeler,  for  the  official  receiver  and 
liquidator  of  the  company. —The  Act  of  1897  is 
retrospective  :  In  re  Anglo-French  Co-operative  Society, 
Ex  parte  Pelly,  32  W.  R.  748.  In  that  case  the 
Companies  Act,  1883,  was  held  to  be  retrospective. 
The  Act  of  1888,  which  repealed  it,  expressly  stated 
that  its  effect  was  not  retrospective. 

Mitchell  in  reply. 

Wbiqht,  J. — This  case  is  very  much  on  the  liue, 
but  on  the  whole  I  think  the  Act  of  1897  is  not  retro- 
spective. The  reasons  for  my  opinion  are  two. 
Primd  facie  the  Act  is  not  retrospective,  although  the 
terms  of  section  2  are  ambiguous.  And,  having 
regard  to  the  terms  of  section  3,  primd  facie  that  pro- 
vision is  prospective.  The  observations  of  Lord 
Selbome  on  Main  v.  Stark,  L.  R.  15  App.  Gas.  384, 
support  the  contention  that  the  Act  is  not  retro- 
spective, and  the  case  of  In  re  Joseph  Suche  &  Co,  is 
a  strong  one  in  support  of  the  same  view.  In  the 
case  last  mentioned  Sir  G^rge  Jessel  went  out  of 
his  way  to  decide  as  he  did.  He  said  in  his  judgment : 
**  Since  this  question  came  last  before  me  1  have 
consulted  seveoral  of  the  other  judges,''  and,  referring 
to  section  10  of  the  Judicature  Act,  1875,  he  said, 
"  I  prefer  on  this  occasion  to  rest  my  decision  on  the 
more  general  grounds  that  the  section  was  not 
intended  to  apply  to  any  winding  up  which  had  been 
commenced  before  the  Act  came  into  operation.  I  so 
decide  because  it  is  a  general  rule  that  when  the 
Legislature  alters  the  rights  of  parties  by  taking 
away  or  conferring  any  right  of  action  its  enact- 
ments, unless  in  express  terms  they  apply  to  pending 
actions,  do  not  affect  them.  It  is  said  that  there 
is  one  exception  to  that  rule^— namely,  that  where 
enactments  merely  affect  procedure  and  do  not 
extend  to  rights  of  action  they  have  been  held  to 
apply  to  existing  rights,  and  it  is  suggested  here  that 
the  alteration  made  by  this  section  is  within  that 
exception.  I  am  of  opinion  that  it  is  not.  This  is  an 
alteration,  not  merely  in  procedure,  but  in  the  right 
to  prove  for  a  debt,  which  is  not  distinguishable  in 
substance  from  a  right  of  action  before  winding  up, 
being  simply  a  legal  proceeding  to  recover  a  debt 
against  a  company  in  liquidation."  In  this  case  the 
Legislature  hiss  interfered  with  the  rights  of 
debenture-holders  if  they  have  not  taken  steps  to 
realize  their  securities  before  the  passing  of  the  Act, 
but  it  has  not  gone  so  far  as  to  interfere  with  their 
rights  when  they  have  already  taken  those  steps. 
The  Act  of  1897  seems  to  form  part  of  the  Act  of 
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1888,  wbiob  in  terms  only  applies  wbere  a  windings  up 
bas  commenced  after  the  commencement  of  the  Act. 
The  case  of /n  re  Anglo-French  Co-opercUive  Society,  32 
W.  B.  748,  50  L.  T.  Bep.  754,  turned  on  the  particular 
language  of  a  different  statute.  No  such  words  occur 
in  we  Act  of  1897,  and  in  this  case  I  mnst  hold  that 
the  workmen  are  not  entitled  to  the  priority  which 
they  claim. 

Solicitors  for  the  plaintifP,  John  H,  Mote  dh  Son. 

Solicitors  for  the  official  receiver,  Shaen,  Boecoe, 
MctMey,  dk  Co, 


Prob.  Div.  &  Adm.  Div.  1  ^      j3 

Admuralty.  J  ' 

"  Thb  PAorpio."  (a.) 

Ship — Salvage — Life  salvage — Jurisdiction — Life  sal" 
vage  services  "  rendered  to  foreign  vessel  wholly  or  in 
part  fvithin  British  waters  " — Merchant  Shipping  Act, 
1894  (57  <fc  58  Vict,  c,  60),  s.  544. 

An  English  vessel  fell  in  with  a  Norwegian  vessel  in 
the  North  Sea,  more  than  three  miles  from  the  coasts  of 
the  United  Kingdom,  flying  signals  of  distress,  water- 
logged and  unmanageable,  in  want  of  immediate  assist- 
ance for  herself  and  her  crew,  and  rendered  life  salvage 
services  to  the  crew  of  the  distressed  vessel  by  tcJcing  th&n 
off  their  vessel  and  bringing  them  into  an  English  port 
in  safety. 

Held,  that  the  English  court  Tuid  jurisdiction  under  sec- 
tion 544  of  the  Merchant  Shipping  Act,  1894,  to  make  an 
award  of  life  salvage  remuneration  to  the  owners, 
master,  and  crew  of  the  salving  vessel;  such  services 
having  in  fact  been  rendered  in  part  within  British 
waters. 

This  was  an  action  of  salvage  instituted  in  the  Admir- 
alty Division  of  the  High  Court  in  England,  on  behalf 
of  the  owners,  roaster,  and  crew  of  the  English  steam 
trawler  Jersey  against  the  Norwegian  barque  Pacific, 
ber  cargo  and  freight,  to  recover  life  salvage 
remuneration  for  services  rendered  to  the  crew  of  The 
Pacific  on  the  27th  and  28th  of  March  last,  when  The 
Jersey,  having  fallen  in  with  The  Pacific  flying 
'  signals  of  distress,  waterlogged,  and  in  vrant  of 
immediate  assistance  for  ber  and  her  crew,  about 
ninety  mUes  north-east  of  the  Sperm,  on  the  morn- 
ing of  the  27th  of  March,  took  on  board  her  the  crew 
of  The  Pacific,  twelve  in  number,  proceeded  with 
them  to  Hull,  and  there  landed  them  in  safety. 

The  owners  of  The  Pacific  appeared  to  defend  the 
suit,  and  pleaded  that  The  Pacific  was  a  Norwegian 
vessel,  and  the  services  of  the  piainti£fs  were  services 
in  saving  life  only,  and  were  rendered  neither  wholly 
nor  in  part  in  British  waters,  and  that  the  English 
court  hfMl  no  jurisdiction  to  deal  with  the  plaintiffs' 
claim  or  to  award  salvage  to  the  plaintiffs  for  the 
said  services,  and  that  the  action  should  be  dismissed, 
with  costs. 

The  action  was  now  heard  before  the  President 
(Sir  Francis  Jeune),  assisted  by  two  of  the  Elder 
Brethren  of  the  Trinity  House. 

Butler  Aspinall,  for  the  plaintiffd. — ^In  the  somewhat 
similar  case  of  the  Willem  III,,  20  W.  B.  216,  L.  B.  3  A. 
&  E.  487,  the  actual  point  to  be  decided  here  did  not 
arise,  as  the  persons  whose  lives  were  saved  were  brought 
into  an  En^ish  port  not  by  the  salving  vessel  but  by 
another  vessel,  but  it  was  admitted  in  argument  that 
f  the  salving  vessel  had  herself  broaght  the  lives 
saved   to   Spithead,  her    owners  master  and    crew 

(a.)  Beported  by  C.  F.  Jemmbtt,  Esq.,  Barrister- 
at-Law. 


would  have  been  entitled  to  salvage  remmiflratioii 
under  the  9th  section  of  the  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  for  which  is  now  substituted  as 
the  ruling  enactment  in  this  case  section  544  of  the 
Merchant  Shipping  Act,  1894,  which  is  as  follows: 
"Where  services  are  rendered  wholly  or  in  part  in 
British  waters  in  saving  life  from  any  British  or  foreign 
vessel,  or  elsewhere  in  saving  life  from  any  Britvh 
vessel,  there  shall  be  payable  to  the  salvor  by  the 
owner  of  the  vessel,  cargo,  or  apparel  saved  a  reason* 
able  amount  of  salvage,  to  be  determined  in  case  of 
diroute  in  manner  hereinafter  provided." 

He  also  referred  to  The  Johannes,  Lash  182,  9 
W.  B.  Adm.  21,  and  The  Cairo,  22  W.  B.  742,  L.  K 
4  A.  &  E.  184. 

Carver,  Q.C,  and  Stuhbs,  for  the  defendants.— Hm 
services  in  this  case  were  on  the  facts  completed 
directly  the  crew  of  The  Pacific  had  been  talcen  on 
board  The  Jersey,  They  were  then  in  safety,  and  tin 
bringing  them  from  the  point  where  they  were  lo 
rescued  into  the  port  of  Hull  was  not  a  salvage 
service. 

The  following  judgment  was  deliTwed  by  ths 
President  on  the  question  of  jurisdiction : 

Jettne,  p. — I  think  the  construction  to  be  pot 

upon  this  section  of  the  Merchant  Shipping^  Act,  18H, 

is  sufficientiy  covered  by  authority  to  prev«ot  my 

having  serious  difficolty  or  doubt  about  the  matter. 

What  I  understaud  from  the  facts  in  this  oase  is  that 

there  was   The  Pacific,  a  foreign  derelict,   ontaids 

British  waters,  from  which  were  taken  persons  by  the 

British  vessel  and  brought  within  British  waters,  ssd 

landed  on  the  English  shores.      That  raises  quits 

neatiy  the  question  whether  the  persons  who  so  saved 

the  seamen  from  the  foreign  vessel  are  entitled  Is 

salvage.    It  is  clear  they  would  not  be  entitled  to 

salvage  juri  gentium,  because  before  the  Meichsat 

Shipping  Act' of  1854(17  &  18  Vict,  c  104)  nooas 

disputes  that  there  could  have  been  any  life  salvage 

in  such  a  case.      Then  we  have  to  see  what  tks 

effect  of  the  Act  of  1854  was.    The  effect  of  thit 

is  well  illustrated  by  the  case    of    The   Jobamui, 

By  section  458  of  that  Act  salvage  could  be  granted. 

amongst  other  cases,  in  the  following  case :  "  Whsa* 

ever  any  ship  or  boat  "—that  is  to  say,  inoloding  a 

foreign  ship^'*  is  stranded,  or  otherwise  in  distiss^ 

upon  the  shore  of  any  sea  or  tidal  water  sitaaftei 

within  the  limits  of  the  United  Kingdom."    Now, 

in  the  case  before  Dr.  Lushington  what  bappensi 

was  this:  A  Prussian  vessel  vras  wrecked  sevesi^ 

miles  east  of  Yarmouth,  and  her  crew  were  taken  off 

her,  other  salvors  afterwards  bringing  the  diip  iai&s 

Grimsby.    life  salvage  was  claimed  by  the  peisaes 

who  had  taken  these  foreign  sailors   and  broogtt 

them   to    HoU.    Dr.  Lushington  decided  thai  the 

claim  under  that  section  of  the  Act  could  not  bs 

maintained,  bjecanse  first  of  all  the  limits  of   tts 

United    Kingdom    meant   within   three  miles,  aai 

although  the  sailors  had  been  brought  within  tht 

limits  of  the  United  Kingdom,  yet  the  words  of  ths 

section  were  dear  that  the  ship  or  boat  mnsi  bs 

stranded  or  otherwise  in  distress  on  the  shoce  of  say 

sea  or  tidal  water  situated  within  the  liouts  of  tss 

United  Kingdom.    When  the  words  of  the  section  tm 

looked  at  it  is  easy  to  understand  the  langoage  of  Ik. 

Lushington.    He  uses  a  phrase  which  might 

to  mean  that  the  service  of  savinic  life  wss 

outside  the  limits  of  the  United  Kingdom.     By  ths^ 

however,  hedoes  not  meanthatthft  whole  of  the  smiina 

were  rendered  there,  because  all  he  meant  to  say  aal 

all  tiiat  it  was  necessary  to  say  was  that  the  ship  in 
mtside,  not  within,  the  limiU  uf  ths 


distress  was  outside. 

United  Kiogdom,    I  have  no  doubt  it 


thehai^ 
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ihip  pointed  out  by  Dr.  Lushington  in  that  oase 
which  gave  rise  to  the  9th  section  of  the  AdcniraUy 
Court  Act,  1861,  and  in  that  statute  the  Legislature 
dealt  with  the  matter  and  by  section  9  provided  that 
all  the  provisions  of  the  Merchant  Shipping  Act  of 
1854  in  regard  to  life  salvage  should  apply  in  the 
esse  "  of  any  foreign  ship  where  the  services  have 
been  rendered  either  wholly  or  in  part  in  British 
waters."  I  cannot  doubt  that  that  provision  meant 
to  deal  with  the  case  which  had  arisen  in  the  case  of 
The  Johannes  where  the  services  were  rendered  in  part 
within  British  waters,  although  the  ship  itself  was 
oataide  British  waters  when  in  distress.  It  must  be 
a  question  of  fact  in  every  case  whether  the  service 
was  rendered  wholly  or  in  part  in  British  waters. 
The  test  appears  to  me  to  be  whether  what  was  done 
by  the  salvors  for  saving  was  done  wholly  or  in  part 
in  British  waters.  I  can  easily  imagine  cases  where 
people  might  be  salved  from  a  vessel  and  then  might 
be  taken  very  considerable  distances,  perhaps  for  a 
long  voyage,  by  the  vessel  which  salved  them,  and 
then  might  come  within  British  waters.  It  could  not 
be  said  that  that  was  a  case  of  salvage  services  being 
performed  in  part  in  British  waters,  because  it  is 
evident  that  the  salvage  services  finished  long  before 
the  vessel  came  within  British  waters  at  all.  It  is 
^ear  that  one  must  be  guided  by  practical  considera- 
tions in  each  case,  and  what  you  have  to  look  at  is 
rhether  the  vessel  in  the  course  of  e£Eecting  the  salvage 
lervice  was  within  British  waters.  Then  it  is  argued 
ihat  one  ought  not  to  give  so  extended  a  meaning  to 
lie  section  in  the  Act  of  1861,  or  to  section  544  in  the 
ater  Act  of  1894,  which  practically  repeated  the  former 
fiction,  because  you  ought  not  to  construe  an  Act  of 
?!arliament  to  affect  foreigners  by  your  legis- 
ation,  unless  it  is  dear  that  the  words  of  the 
ection  do  so,  because  for  obvious  reasons  it  would 
«  contrary  to  the  comity  of  nations  for  one  nation 
o  presume  to  legislate  for  the  subjects  of  another. 
Ton  must  always  consider  what  the  meaning  of  the 
rords  are,  and,  apart  from  other  considerations, 
rhere  an  Act  of  Parliament  has  said  in  terms  that 
Ike  services  are  to  be  performed  wholly  or  in  part 
rithin  British  waters,  it  must,  I  think,  be  under- 
tood  to  mean  what  it  says,  and  so  understood,  it  does 
ot  appear  to  me  to  coudSict  in  any  way  with  such 
unity  as  nations  extend  to  one  another  in  this 
latter,  because  if  foreign  sailors  are  saved  from  a 
veign  vessel  and  brought  to  an  English  port,  in  the 
mrse  of  saving  their  lives,  it  would  seem  that  the 
kigliah  Liegislature  has  a  perfect  right  to  say  that 
be  owners  or  the  ship  may  be  made  liable  for  services 
ndered  in  part,  at  any  rate,  to  foreign  sailors 
ithin  the  limits  of  English  jurisdiction. 
That  being  to  my  mind  the  clear  view  to  be  taken 
'  section  544  of  tiie  Act  of  1894,  I  do  not  think 
is  to  be  regarded  as  cut  down  by  section  545 
'  the  same  Act,  because,  although  the  exact  words 
'  section  544  are  not  followed,  I  think  the  reason 
r  that  amending  of  the  sections  has  been  very 
Barly  pnt  by  Mr.  Aspinall — namely,  that  the  two 
stions  oome  from  different  statutes,  now  consolidated. 
i  those  circumstances  I  do  not  feel  any  difficulty 
saying  that  in  such  a  case  as  this  the  salvage 
rvice  is  one  for  which  a  reward  can  be  claimed,  and 
think  the  further  decision  in  the  oase  of  The 
UUm  III.^  and  to  some  extent  the  case  of  The 
\irOf  bear  in  the  same  direction.  I  am  not  concerned 
consider  whether  the  decision  in  the  case  of  The 
Ulem  III.  was  a  correct  decision  or  not.  I  assume 
at  it  was.  I  assume  that  it  was  quite  correct 
say  that  although  the  services  were  to  be  con- 
lered  as  a  whole,  still  that  they  were  not  to  be 
Dsidcred  as  services  in  the  whole  of  which  each 
Ivor    participated;    and   although,  therefore,  the 


whole  of  the  services  are  to  be  considered  as  a  whole 
for  some  purposes,  they  were  not  to  be  considered  as 
a  whole  in  the  sense  of  saying  that  The  Florae  which 
took  part  in  the  operation  outside  British  waters,  was 
entitled  to  life  salvage,  although  The  Scorpion,  which 
performed  a  portion  of  the  services  in  British  waters, 
was  so  entitled.  It  is  not  necessary  for  me  to  consider 
that.  It  appears  to  me  quite  clearly  that  if  The  Flora 
had  carried  the  persons  within  British  jurisdiction  it 
would  have  been  decided  that  she  would  have  been 
entitled  to  a  salvage  award.  That  is  precisdy  the 
condition  raised  in  the  present  case.  I  do  not  think 
it  necessary  to  refer  further  to  the  case  of  The  Cairo, 
Under  these  circumstances  I  think  the  plaintifili  have 
a  right  to  claim  as  life  salvors. 

Solicitors  for  plaintiffs,  Pritchard  <fc  Sons* 

Solicitors  for  defendants,  Stokes  db  Stokes, 


Prob.  Div.  &  Adm.  Div.  )  »  „ , 

Admiralty  j  January  24. 

'*Thb  Ruby"  (No.  2). 
Eko.  V,  City  of  Londow  Court  Judge  and 
Paeratt.  (a.) 

County  court-^  Ship— Wages — Ship's  husband — Salary 
— The  County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  &  32  Vict.  c.  71),  s.  3— The  Admiralty 
Court  Act,  1861  (24  Vict.  c.  10),  s.  10. 

A  county  court  having  admiralty  Jurisdiction  has  no 
jurisdiction  under  the  County  Court  Admiralty  Juris- 
diction Act,  1868,  over  a  claim  by  a  ship*s  husband  for 
his  salary  or  other  remuneration  due  to  him  in  that 
capacity. 

Motion. 

This  was  an  application  on  behalf  of  J.  W. 
Matthews,  mortgagee  of  the  steamship  Euby,  for  a 
writ  of  prohibition  prohibiting  the  jadge  of  the  City 
of  London  Court,  and  W.  Philips,  the  plaintiff  in  an 
action  in  rem  instituted  in  the  City  of  London  Court 
under  the  Srd  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  against  The  Ruby  for  the 
recovery  of  £42,  from  futther  proceeding  in  such 
action, 

Laing  for  the  applicant. 

The  plaintiff  seeks,  in  theaction  he  has  brought  in  the 
City  of  London  Court,  to  recover  £42  remuneration 
due  to  him  as  a  superintendent  engineer  and  ship's 
husband  of  The  Ruby  under  the  name  of  *'  wages." 
But  the  amount  so  sought  to  be  recovered  is 
not  *'  wages,"  and  neither  a  county  court  having 
admiralty  jurisdiction,  nor  the  Admiralty  Division 
can  have  jurisdiction  over  the  action.  Hie 
plaintiff  is  not  a  seaman  and  the  remuneration 
in  question  was  not  earned  on  board  The  Ruby. 
The  plaintiff  only  performed  the  duties  usually  per- 
formed by  a  ship's  husband,  and  although  it  may  be 
admitted  that  he  went  voyages  in  The  Ruby  on  two 
or  three  occasions,  he  only  wtjnt  for  the  purpose  of 
better  performing  his  duties  in  attending  to  the 
passengers  and  coUecting  money  due  to  the  owners  of 
The  Ruby  abroad.  A  party  entitled  to  bring  an  action 
of  wages  must  be  a  mariner. 

L.  Batten,  on  behalf  of  the  plaintiff  in  the  action 
sought  to  be  prohibited,  showed  cause  against  the 
issue  of  the  writ  of  prohibition. — It  is  a  question  of 
fact  for  the  judge  trying  a  case  of  wages  to  deter- 
mine whether  the  claim  set  up   in   the    action   is 

(a.)  Beported  by  C.  F.  Jemicbtt,  Esq.,  Barrister- 
at-Law. 


688 


THE   WEEKLY  REPORTER. 


[Aug.  27.1888.]  VoLXLVI. 


High  Cottbt. 


**ThbEtot"(No.  2). 


High  Cottbt. 


properly  a  daim  for  wages,  and  in  this  case  the 
judge  of  the  City  of  Ix>ndon  Court  has  deter- 
mined that  the  claim  is  a  claim  for  wages.  This  find- 
ing the  court  ought  not  to  interfere  with  :  Brown  v. 
Cocking,  16  W.  B  933,  L.  B.  3  Q.  B.  672.  The  plaintiff 
is  a  seaman  within  the  wide  definition  of  that  word  in 
use  in  actions  of  wages  (see  The  Merchant  Shipping 
Act,  1894,  57  &  68  Yict.  c.  60,  s.  742),  and  the 
remuneration  he  seeks  to  recover  in  the  action 
can  properly  be  described  as  wages.  A  surgeon 
and  a  woman  who  acted  as  shipkeeper  have 
been  held  entitled  to  bring  actions  in  rem  for  their 
wages :  The  Jane  and  Matilda,  1  Hagg.  Adm.  187  ;  The 
Lord  Hoharty  2  Dods.  100,  and  the  right  to  proceed  in 
rem  for  wages  extends  to  services  rendered  on  shore 
equally  as  to  services  rendered  on  board  a  ship ;  the 
question  being  whether  the  services  so  rendered  were, 
as  is  contended  to  be  the  case  here,  maritime  services, 
Reg.  Y.  The  Judge  of  the  City  of  London  Court  and 
Owners  of  the  Sa.  Michigan,  38  W.  B.  638,  26  Q.  B.  D. 
339. 

Sir  F.  Jbxtne,  P.— This  claim  is  on  the  face  of  it  a 
claim  in  an  action  in  rem  for  wages  as  ship's  husband, 
and  the  learned  judge  in  the  court  below  appears  to 
have  held  that  as  a  matter  of  law  the  plaintiff  had  a 
maritime  lien,  and  he  therefore  gave  judgment 
for  the  amount  of  the  claim.  But  was  there  anything 
to  support  this  view  P  I  think  not.  According  to 
the  particulars  filed  the  claim  is  in  terms  for 
wages  as  a  ship's  husband,  and  that  I  think  raises 
the  question  which  I  think  can  be  decided  on  pro- 
hibition whether  a  ship's  husband  in  the  well-known 
and  ordinary  meaning  of  the  expression,  can  so  claim. 
But  if  we  look  at  what  was  proved  in  the  action  the 
result  is  the  same.  From  the  evidence  it  is  clear  that 
the  plaintiff's  duties  were  the  duties  of  a  ship's 
husband,  and  that  he  made  some  voyages,  not 
many,  on  the  ship ;  but  it  does  not  follow  that  there 
was  anything  necessarily  done  on  the  ship,  though  it 
mav  be  that  the  plaintiff  incidently  performed  some 
of  Ids  duties  on  board  the  ship. 


The  question  then  arises,  Does  the  plaintiff  bring 
himself  within  the   10th  section  of  the  Admiral^ 
Court  Act,    1861  ?    By  such  10th  section  the  dsim 
over  which  jurisdiction  is  given  must  be  a  daim  "by 
a  seaman  of  any  ship  for  wages  earned  by  him  on 
board  the  ship."    I  agree  that  the  word  ''seaman" 
may  be  extended  to  any  person  who  is  employed  in 
the  practical  employment  or  management  of  a  ship; 
but  the  gist  of  the  matter  is  that  the  emplojrmeni 
must  be  to  do  the  work  of  the  ship,  and  I  think  yoa 
may  go  a  step  further  and  say  you  must  look  at  the 
nature  of  the  employment  and  see  whether  it  is  sock 
work  as  is  required  to  be  done  on  board  ship.  I  say  that 
because  in  the  case  of  The  Chieftain,  II  W.  B.  538,  Br.  k 
L.  104,  Dr.  Lushington,  in  dealing  with  the  case  of  a 
captain  who  was  employed  a  great  deal  on  shore, 
looked  at  the  nature  of  his  duties,  and  held  that  he  wai 
entitled  to  a  maritime  lien  for  his  wages.     But  havioc 
regard  to  the  character  of  the  duties  of  the  plaintiff 
in  this  case,   I  do  not  think  that  they  are  dutisi 
of  the  nature  of  those  of  a  seaman  even  in  the  most 
extended    sense  which  can  be  given  to  the  teno. 
Under  these  circumstances  the  correct  view  eeems  to 
to  me  to  be  that  a  ship's  husband  acting  as  such  and 
employed  as  such  is  not  a  person  who  oomea  withia 
the  lOth  section  of  the  Admiralty  Court  Act,  1861,  and 
consequently  that  his  claim  is  not  a  claim  within  tha 
3rd  section  of  the  County  Courts  Admiralty  Jnrii- 
diction  Act,  1868.     I  do  not  think  that  theoaseof 
Beg.  V.  The  Judge  of  the  City  of  London  Court  aad 
the  Owners  of  The   8s.   Michigan  is  at  all  coniniy 
to  this  view,  for  there  the   plaintiff  who  claimed 
wages  had  been  mate  of  The  Michigan,  and  was  stiD 
employed  on  her. 

Under  these  circumstances  I  am  of  opinion  that 
there  was  no  jurisdiction  for  tl^e  City  of  London 
Court  to  entertain  the  claim,  and  that  the  prohibitun 
must  go. 

Solicitor  for  applicant,  Williams. 

Solicitor  for  plaintiff,  Harris, 


[thx  end.] 
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LCXX)UNT:-. 

Action  for — Coniract — Payment  in  currency  of 
foreign  country — Bate  of  exchange — Damages. — ^As  a 
f^emeral  rule  the  courts  of  this  country  have  no 
jmiadiction  to  order  payment  of  money  except  in  the 
currency  of  this  country.  Whatever  sum  is  ordered 
to  be  paid,  whether  for  prinoipiJ,  interest,  or 
damages,  must  be  expressed  m  English  money. 

By  a  contraot  dated  the  6th  of  October,  1891,  P 


agreed  to  pay  {inter  alia)  to  M.  one  cent,  in  Mexican 
cmrency  per  cubic  metre  of  certain  excavation  works 
menticmea  in  the  contract)  to  be  payable  as  and  when 


received  by  P.  from  the  Mexican  local  authority.  P. 
also  agreed  to  make  a  monthly  statement  of  the  total 
number  of  cubic  metres  of  excavation  done  during 
each  month,  when  the  amount  payable  under  the 
contract  would  be  ascertainable.  M.  died  in  June, 
1894,  down  to  which  time  all  sums  found  due  were 
punctually  paid,  but  no  legal  personal  representative 
to  his  estate  was  appointed  until  May,  1896.  The 
excavation  works  were  finished  and  paid  for  on  the 
31st  of  August,  1896. 

In  an  action  for  an  account  brought  in  England 
by  M.'s  legal  personal  representative  against  P., 
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jud^ent  was  giyen  deolaiing  that  the  plaintiff  was 
entitled  to  an  aooonnt  of  what  was  due  to  him  by  P. 
nnder  the  contract  with  M. ;  but  the  judgment  con- 
tained no  declaration  or  inquiry  as  to  damages. 
Upon  taking  the  account  it  was,  on  the  13th  of 
November,  1897,  found  that  a  balance  of  19*366 
Mexican  dollars  was  due  by  P.  to  the  plaintiff.  Upon 
a  motion  by  the  plaintiff  to  determine  questions  as  to 
the  currency,  in  which  the  account  should  be 
calculated  and  the  balance  paid, 

Held,  by  theCourt  of  Appeal  (affirming  Eekewich, 
J.)  {disseniiente  Yaughan  Williams,  L.J.},  that  hav- 
ing regard  to  the  form  of  the  judgment  at  the  trial 
of  the  action,  the  balance  found  due  must  be  turned 
into  English  money,  as  on  the  13tb  of  November, 
1897,  when  the  amount  due  was  first  ascertained.  An 
action  for  an  account  is  in  equity  an  action  for  the 
balance  found  due  on  taking  the  account,  and  not  a 
series  of  actions  for  particular  items  in  the  account. — 
Mannebs  v.  Pxabson,  C,A.,  498. 

ADMINISTRATION  :— 

1.  Assets — Insolvent  estate — Oroum  debt — Legacy 
duty — PrioTtly, — ^A  debt  due  by  a  bankrupt  to  the 
Crown  for  legacy  duty  is  entitled  to  priority  over 
l^e  general  creditors  of  the  bankrupt;  and  such 
priority  can  be  asserted  in  the  bankruptcy  proceed- 
ings notfrithstanding  the  vesting  of  the  bankrupt's 
estate  in  his  assignees. — Galyik,  Bs,  G.A,  (/r.). 

2.  Costs — Creditor's  action — No  assets, — In  a  credi- 
tor's action  for  administration  of  the  personal  estate 
of  a  testator  it  turned  out,  pending  the  administra- 
tion action,  by  reason  of  the  decision  of  another 
court,  that  the  testator  had  no  assets. 

Held,  that  the  rule  in  Bluett  v.  Jessop,  Jac.  240, 
nevertheless  applied,  and  that  the  plaintiff  in  the 
administration  action  should  pay  the  costs  of  the 
executor.— HiBEBNiAN  Bank  v.  Lattdsb,  V,C,  (/r.) 

3.  Intest<icy — Co'parceners — **  PurcJiaser"  tracing 
title  from — Real  estate — Inheritance,  law  of— Descent 
— Heir-at-law — Isst^ — Ancestor,  standing  in  place 
of— Inheritance  Act,  1883  (3  &  4  Will.  4,  e.  106),  $s. 
1,  2 — Lunacy — Real  estate  of  lunatic — Sale — Pwr- 
chase-money — Conversion — Lunacy  Regulation  Act, 
1853  (16  &  17  Vict.  c.  70),  ss.  124,  135.— The  doc- 
trine of  Cooper  v.  France,  19  L.  J.  Oh.  313 — that  on 
the  death  intestate  of  a  co-parcener  a  co-heiress  of 
the  purchaser  of  land,  her  son,  notwithstanding 
section  2  of  the  Inheritance  Act,  1833,  stands  in  her 
place  quoad  her  share— applies  equally  in  favour  of 
ner  more  remote  lineal  descendants.  Accordingly, 
on  the  death  intestate  of  a  son  of  such  a  co-parce- 
ner, 

Held,  that  the  entire  share  descended  on  the 
nephew  of  such  son  (the  nephew  being  a  grandson 
of  the  co-parcener),  and  that  no  part  thereof 
descended  to  the  descendants  of  a  sister  of  the  co- 
parcener. 

The  purdiase-money  of  a  lunatic's  descended 
moiety  of  land  sold  in  1863  under  section  124  of  the 
Lunacy  Regulation  Act,  1853, 

Held,  under  section  135,  transmissible,  upon  his 
death  intestate,  in  precisely  the  same  manner  as 
the  descended  moiety  if  the  same  had  not  been  sold. 
—Be  Matson,  James  r.  DicKiNsoir,  Ch.D,  Keke- 
wich,  J. 

4.  Practice — Priorities — Rates— Preferential  Pay- 
ments in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62), 
6.  1,  suh'Sectiojis  1  (a),  6;  «.  3. — ^The  priority  con- 
ferred by  section  1,  sub- section  1,  of  the  Prefer- 
ential Payments  in  Bankruptcy  Act,  1888,  applies 
in  t^e  administration  of  the  insolvent  estate  of  a 
person  who  has  died  since  the  31  st  of  December, 
1888,  the  date  of  the  commencement  of  that  Act ; 


but  does  not  apply  in  oases  of  death  prior  to  that 
date.— Hbywood  v.  Hxywood,  Ch.D.  Stirling,  /., 
72. 

6.  Testamentary  expenses — Costs  of  unsuecessfidlp 
opposing  probate — Order  as  to  payment  of  costs  by  tie 
Probaie  judge — Testator^ s  personal  estate  inauffieieat. 
— The  plaintiff  took  an  action  in  the  Probate 
Division  against  the  executors,  contesting  the 
validity  of  the  testator's  wilL  That  action  wk 
dismissed,  but  the  judge  of  the  Probate  Diviskm 
ordered  the  costs  of  both  parties  to  the  action  to  be 
paid  out  of  the  testators  estate.  The  penoul 
estate  being  insufficient,  the  executors  took  out  as 
administration  summons  to  ascertain  whether  tbe 
plaintiff*s  costs  of  the  probate  action  were  payable 
out  of  the  testator's  real  estate,  which  had  bees 
devised  subject  to  the  payment  of  testajDentary 
expenses. 

Held,  that  the  costs  in  question  were  not  testa- 
mentary expenses.  —  Pkutcb,  Bb,  GK>dwiv  r. 
Peinoe,  Ch.D.  Stirling,  J. 

See  also  Bankruptcy,  1,  5,  8;  Paitoenhip,  2; 
Solicitor,  6;  Trustee,  1 ;  Will,  6. 

ADMTBALTY  :— . 

1.  County  court — Jurisdiction — Shxp^Sale  ofskif 
by  bailif  of  county  court  in  action  in  rem — Admiraii§ 
title— County  Cowris  Admiralty  Jurisdiction  Act,  180 
(31  &  32  Vict,  c  71),  ss.  3,  12,  TS—County  OesH 
Rules,  1892,  ord.  39b,  rr.  40-42  (105-107)— C^ai^ 
Court  Rules,  1889,  Form  331.— The  pniuhaaer  of  a 
ship  sold  by  the  high  bailiff  of  a  coun^  ooart 
unaer  the  decree  of  a  county  court  haTing  ad- 
miralty jurisdiction  made  in  an  action  tii  resi,  takai 
the  ship  free  from  all  antecedent  Uena,  mortgagei, 
and  habilities.— "  Buby,"  The,  P.D.  A  Ad.D.,  46t 

2.  County  court— Practice — Mode  of  trial — ^Jfesa- 
ing  of  term  "  actions  "  in  consolidating  and  ameni- 
ing  Act — County  Courts  Admiralty  Jurisdiction  Ad, 
1869  (32  &  33  Via.  c.  61),  s.  2— Maritime  OMue- 
County  Courts  Act,  1888  (51  &  52  VicL  c  43),  s.  101. 
— ^The  proper  mode  of  trial  in  the  case  of  a  mari- 
time cause  over  which  a  county  ooort  having 
admiralty  jurisdiction  has  jurisdiction  under  te 
2nd  section  of  County  Courts  Admindtj  Joriadie- 
tion  Act,  1869,  is  either  by  the  judge  alone  or  bj 
the  judge  assisted  by  mercantile  assessors. 

The  parties  in  such  a  suit  are  not  entitled  to  a 
jury :  section  101  of  the  County  Courts  Ai3t»  1888» 
by  which  it  is  provided  that,  in  all  '*  ai  " 
where  the  amount  claimed  shall  exceed  five  ] 
it  shall  be  lawful  for  the  plaintiff  or  defeiidaiit  » 
require  a  jury  to  be  summoned  to  try  the  saii 
action,  unless  the  action  is  of  the  natim  of  tke 
causes  or  matters  assigned  to  the  Chanesy 
Division  of  the  High  Court  of  Justice,  not  beu^  ^ 
the  context  applicable  to  admiralty  or  maritiaa 
causes  tried  in  a  county  court  having  admbally 
jurisdiction.— ''Theodoba,"  The,  P.D.  A  Ad^IK, 
157. 


3.  County  court — Ship— Wages — 3hip*s 
— Salary — The  County  Courts  Admiraltjf  JmrisHc-' 
tion  Act,  1868  (31  &  32  Vict,  c  71),  s.  3— Tls 
Admiralty  Court  Act,  1861  (24  Via.  c  10),  ».  la— 
A  county  court  having  admiralty  jurisdictioa  has 
no  jurismction  under  the  County  Courts  Adminltf 
Jurisdiction  Act,  1868,  over  a  claim  by  a  Mp* 
'  husband  for  his  salary  or  other  remuneralioift  <te 
to  him  in  that  capaci^.— *<  BuBT,"  THK(Na.  2), 
P.D.  A  Ad.D.,  687. 

ADULTEBATION:— 

Foodf—'* Skimmed*'    mslk—'* Separated 
Disclosure  of  ir^'urious  oitsfafum— JMe  of  Fstd 
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Sruge  Act,  1875  (38&  39  FtV^.  e.  63),  ««  9.— Section 
■9  of  tke  Sale  of  Food  and  Drags  Act,  1875,  enacts 
that  '*  Ko  person  shaU,  with  intent  that  the  same 
may  he  sold  in  its  altered  state,  without  notice 
Ahstract  from  any  artide  of  food  any  part  of  it  so 
as  to  i^eet  injuriously  its  quality,  substance,  or 
mature,  and  no  person  shall  sell  any  artide  so 
altered  witiiout  making  disclosure  of  tne  alteration 
«nder  a  penally  in  each  case  not  exceeding  twenty 
pounds." 

Held,  that  the  question  whether  or  not  the 
alteration  has  been  sufficientiy  disdosed  is  a 
question  of  fact. 

Mflk  from  which  97  per  cent,  of  the  fat  had  been 
abstracted  was  sold  as  skimmed  milk.  The  magis- 
trate hdd,  on  the  eyidence,  that  this  was  not  a 
sufficient  disdosure  under  section  9. 

Hdd,  that  there  was  no  appeal  from  his  decision. 
Janes  y.  DavieB,  69  L.  T.  ±U>p.  492,  and  PlcOt  ▼• 
Tyler,  58  J.  P.  91,  commentea  on  and  explained. 
— Pbtchby  v.  Taylob,  Q.B.D. 

ADVANCEMENT.— See  Will,  8. 

AGENT. — See  Comnany,  12 ;  Deed,  2 ;  Prindpal  and 
Agenl^  1-4 ;  Yendor  and  Purchaser,  5,  12. 

.ilfflMAL:— 

1.  Dog — Injury  done  to  caHU  or  iheep— Liability 
of  oumer  of  dog— Dogs  Act,  1865  (28  &  29  Vict,  c, 
60),  «.  1.— A  dog  dianced  to  wor^  and  kill  a  sheep 
which  was  trespassing  on  the  land  of  the  owner  of 
the  dog. 

Hdd,  that,  the  words  of  section  1  of  the  Dogs 
Aot»  1865,  bcdng  absolute,  the  owner  of  the  dog- 
was  liable  in  dunaff  es. 

Semble  {per  Collins,  J.),  there  might  be  cases, 
howeyer,  where  some  qualifying  proyiso  ought  to 
be  rrad  into  the  section. — Gaahob  v,  Siloook, 
Q.B.D.,  221. 

2.  Holding  sale  of  swine — TcJeing  round  swine  in 
\     cart  and  offering  for  sale — Diseases  of  Animals  Act, 

1694  (57  &  58  Vict.  c.  57),  s,  22,  sub-section  19~ 
Markets  and  Fairs  (Swine  Fever)  Order,  1896.— By 
an  order  of  the  Board  of  Agriculture,  dated  the 
11th  of  December,  1896,  made  in  pursuance  of 
■eotion  22,  sub-section  19,  of  the  Diseases  of 
Animals  Act,  1894,  "no  market,  fair,  sale,  or 
exhibition  of  swine  shall  be  hdd  in  a  district  to 
irhioh  this  order  applies  except  as  ezpresdy 
sathoriied  by  this  order,"  and  "a  sale  of  swine 
(not  being  in  a  swine  feyer  infected  area)  may  be 
held  witii  the  licence  of  the  local  authority." 

The  respondent  was  in  charge  of  a  horse  and 
£amt  passing  along  a  highway  containing  pigs,  two 
of  'which  had  been  preyioudy  ordered,  and,  whilst 
BO  trayelling,  asked  other  people  if  they  wanted  to 
hoy  pigBy  <uid  subsequentiy  sold  them  all  to  yarious 
people.  This  was  not  a  swine  foyer  infected  area, 
and  there  had  been  no  Uoenoe  obtained  from  the 
local  authority.  The  magistrates  hdd  that  there 
had  been  no  contrayention  of  the  order  of  1896, 
and  dismissed  the  information. 

Seld,  that  the  magistrates  were  right,  for, 
although  there  was  a  sdling,  there  was  no  holding 
a  sale. — ^MoLban  v.  Monk,  Q.B.D. 

3.  Agulation  of  cowsheds  —  Contagious  Diseases 
(Animals)  Act,  1878  (41  &  42  Vict.  c.  74),  s.  34— 
J)aiiri^t  Cowsheds,  and  Milkshops  Order  of  1885, 
articles  7,  8,  13 — Begulations  of  local  authority — 
VentiUstion  —  Air-space.  —  A  local  authority  has 
poyeer  under  section  34  of  the  Contagious  Diseases 
TAnii"^!*)  Act,  1878,  and  artide  13  of  the  Dairies, 
^Q-veaheds,  and  Milkshops  Order  of  1885,  to  make 
j^^nlations  prescribing  the  amount  of  air-space  to 


be  provided  for  each  animal  kept  in  a  cowshed,  the 
term  *'  yentilation  "  in  that  article  indading  '*  air- 
space.*'—Bakbb  V.  Williams,  Q.B.D.,  64 

ANNUITY:— 

Deed—  Charge  upon  corj^ju  or  income. — By  marriage 
settiement  the  husband  conyeyed  real  estate  to 
trustees  upon  trust  to  permit  him  to  recdye  the 
rents  and  profits  for  hfe,  and  after  his  deatii,  to 
permit  his  wife  to  receiye  £300  a  year  "  out  of  the 
rents,  issues,  and  profits  thereof  for  and  during  her 
life,  without  impeachment  of  waste,  and  for  her 

J'ointure,  .  •  .  and  immediately  after  her 
Lecease"  in  trust  for  the  settior,  his  heirs  and 
assigns.  The  settlor  coyenanted  that  any  lands 
taken  in  exchange  for  the  settied  lands  should, 
during  the  life  of  the  wife,  produce  the  dear 
yearly  income  of  £300. 

Hdd,  that  the  annuity  was  a  charge  upon  the 
corpus  of  the  settied  estate.— West's  Estate,  Be» 
C.A.  {Ir.). 

See  also  Inland  Beyenue,  5, 17,  18. 

APPOINTMBNT:— 

1.  Foufer — Exercise  by  will — Foreign  unattested 
wiU— Invalid  execution^WilU  Act,  1837  (7  Will.  4 
&  1  Vict.  e.  26),  ss.  9,  10,  21—WUU  Act,  1861 
{Lord  Kingsdown's  Act)  (24  &  25  Vict.  c.  114),  s.  1. 
— A  foreign  unattested  will  or  testamentary  instru- 
ment, though  yalid  according  to  the  law  of  the 
place  where  the  testator  was  domiciled  when  the 
same  was  made,  and  admissible  to  probate  in  this 
country  under  section  1  of  the  Wills  Act,  1861, 
will  not  operate  as  a  yalid  exercise  of  a  testa- 
mentary power  of  appointment,  since  it  does  not 
fulfil  the  requirements  of  sections  9  and  10  of  the 
Wills  Act,  1837. 

D^HuartY.  Harhness,  13  W.  B.  513,  34  Beay.  324, 
distinguished. 

In  re  Kirwan's  Trusts,  32  W.  B.  581,  25  Oh.  D. 
373,  followed.— Hummel  v.  Hummel,  Ch.D. 
Kekewich,  J.,  507. 

2.  Fower — Feriod  of  ascertaining  dau — Oift  over  on 
marriage  or  death  of  surviving  unmarried  daughter — 
Rmoteness. — In  1835  a  husband  and  wife,  in  exercise 
of  a  power  of  appointment  conferred  upon  them  by 
their  marriage  settlement,  appointed  that  a  certain 
fund  diould  be  hdd  by  the  trustees  upon  trust  (in  the 
eyents  which  happened)  to  pay  thereout  the  sum  of 

'£1,500  to  eadi  of  their  three  daughters,  F.,  L.,  and 
S.,  who  should  thereafter  marry ;  and  uponfturther 
trust,  so  long  as  they  or  any  or  dther  of  them  should 
be  from  time  to  time  liying  and  unmarried,  to  pay 
the  income  of  the  fund  to  such  of  them  as  should 
from  time  to  time  liying  and  unmarried,  if  more 
than  one  in  equal  shares ;  and  in  case  one  or  two  only 
of  them  should  marry,  then  upon  trust,  after  the 
decease  or,  as  the  case  might  require,  the  marriage  of 
such  one  of  them  as  should  be  last  liyine  and  un- 
married, to  pay  the  fund  unto  the  four  other 
chil&en  of  the  marriage,  and  such  one  or  more  of 
them  the  said  F.,  L.,  and  S.,  as  should  marry  as 
aforesaid,  in  equal  shares. 

Hdd  (1)  that  the  final  gift  oyer  was  yoid  for 
remoteness;  (2)  that  the  appointment  of  the  £1,500 
to  each  of  the  three  unmarried  daughters  was  also 
yoid  for  remoteness ;  and  (3)  that  the  appointment 
of  the  income  of  the  fund  to  the  three  unmarriedl 
dauf;hters  was  a  yalid  appointment  of  an  equal' 
undiyided  third  share  of  such  income  to  each  of  sucb 
daughters  so  long  as  she  was  liying  and  unmarried, 
but  that  the  gift  oyer  of  such  one-third  diare  on 
her  marriage  was  yoid  for  remoteness. 

Wainwright  y.  Miller,  45  W.  B.  652,  [1897]  2  Oh. 


ApporH&nmeHt. 


255,  i^rovBd.-— Qaqb,  Bx,  ffilx  v.  Gaob,  (JJJ.i)* ' 

-  Kek^pieh,  J,,  569. 

3.  Plnver^—Beal  estate — Pouw  of  sale — Appoint-  \ 
merd  to  trustees  upon  trust  for  sale-z-JUegai  es^ate^ 
Proper  persons  to  conduct  sale. — ^A  testofcor  gfnre  Una 
daughter  a  power  pf  apipointnent  oyer  certain  real, 
estate  in  favour  of  her  3iildren,  The  daughter  by ; 
"win  appointed  the  property  toj  trustees  upon  trust 
for  sale  and  to  stand  possessed  of  tha  prooeeds  vLj^n- 
trust  for  the  objects  of  the  power. 

.  Held,  that  the  appointment  was  good.;  that  in' 
the  circumstances,  t^e  legal  estate  was  vested  inthej 
trustees  of  the  daughter's'  will;  and!.they  ifrere  ;the! 
pr^er  persofas  to  carry  out  the  sale, 

Kenworthy  y^  Sate,  6  Vee.  .793,  find  Coztm  v.! 
Foster,  1  Joh.  &  Hem.  30,  9  W.  E.  Ch.  Dig.  .o5,| 
followed.-— PaqkT,  Be,  Mblloev.Mkllob,  C^.i>.i 
Kekewich,  J,,  328. 

4,  P(W£W  of—Bule  against  double  portions— 
Appointment  by  mother — Person  in  loco  parentii. — ' 
A  lady,  under  a  special  power  for  the  purpose  in  heri 
father's  will,  appointed  by  will  £10,000  equally  i 
among  her  three  children..  Subsequently  by 
deeds- poll  she  appointed  sums  equal  to  one-third  i 
to  one  daughter.  I 

Held,  per  Stirling,  J.,  that  the  burden  of  proof) 
lay  on  those  who  asserted  that  the  mother  intended 
to  put  herself  in  loco  parentis  to  her  daughter,  and 
that,  there  being  no  proof  that  she  did  so  intend, 
the  rule  against  douole  portions  did  not  apply, 
and  the  daughter  was  entiUed  to  share  in  the 
Qziappointed  residue  equally  with  the  other' 
children. 

But  held,  by  the  Court  of  Appeal,  on  further 
evidence,  and  without  considering  the  point  of  law 
raised  in  the  court  below,  that  on  the  facts  the 
appointments  bv  deeds-poll  were  intended  to  be  in 
satisfaction  of  Uie  daughter's  share  in  the  £10,000, 
and  that  she  was  not  entitled  to  share  in  the 
unappointed  residue  equally  with  the  other 
•children. 

Decision  of  Stirling,  J.  (ante,  p.  138,  [1897]  2 
dh.  574),  reversed  on  the  facts. — Abhtok,  Be, 
Inoeam  v.  Papillon,  CA.t  231. 

See  also  Will,  23. 

APPOBTIONMENT.— See  Practice,  19a;  Will,  4,  5. 

ABBITBATION:— 

1.  Arbitrators — Misconduct — Refusal  to  state  case 
for  opinion  of  court,  or  to  adjourn  that  court  may  be 
applied  to  to  order  a  case — Application  for  case  made 
reasonably  and  bon&  fide — Remitting  matter  to 
^irUtrator  for  reconsideration  after  award  made — 
Arbitration  Act,  1889  (52  &  23  Vict.  c.  49),  m.  10, 
11, 19. — ^Where  one  of  the  parties  to  an  arbitration, 
acting  bond  fide  and  on  reasonable  qpcounds, 
requests  the  arbitrator  to  stato  a  specud  case 
raising  a  material  question  of  law,  or  to  delay  his 
award  until  the  party  can  apply  to  the  court  for 
an  order  directing  a  special  case,  the  arbitrator,  if 
he  refuses  and  at  once  makes  his  award,  is  primd 
Jade  guilty  of  a  breach  of  duty  amounting  to 
misconduct  within  the  meaning  of  section  11  of  the 
Arbitration  Act,  1889.  In  such  circumstances  the 
court  is  justified,  under  that  section,  in  setting 
aside  the  award,  or,  under  section  10,  in  remitting 
it  for  reconsideration,  and  may  order  the  arbitrator 
to  stato  a  special  case. — ^Palmer's  aud  Hobksn's 
Aebiteation,  Be,  CA,,  49. 

lA.  C7o»fo — Award — Practice — No  mention  <u  to 
coets^Arbitration  Act,  1889,  ss.  14, 15  (2)— i?.  8.  C, 
ord.  36,  rr,  55b,  55c— Ore?.  65,  r.  1.— Where  an 

-  Action  WAS  referred  to  arbitration,  and  the  order  of 


refi^rence'^^fl(l8bthb 'award  were  silent  as  to  oaetB» 
H^d,  that  the  costs  of  the  action,  referencse,  and 
aWaid  followed' the  event,  because  under  aeetion 
15,  sub-si9Ct(on'i;  of  tike  Arbttratbn  Act,  1889,  the 
sward  U  equivalent  to  the  verSct  of  a  jury. — Case 
v.  DotmHEB*t,  (f.B.V: 

2^  Purinership— Dissolution — Application  to  stay 

prqoeedingsT-TimeT-^.'*  Step  in  the  proceedings*^^ 

'  Arbitration  Act,  1889  (52  &  53  Vict.  c.  ^9),  s.  4.— 

•The^nere  filjipg^iof  affidavits  by  the  defendttnt  in 

^   ans^epr  to  a  motion.for  a^  receiver  in  an  s^otjoa  .for 

dissolution  of  partnership,  is  not  a  "  step  in  the 

.  {Srooeediags  V  within  sectton  4  of  the  Arbitratioa 

Act»  1889,  the  taking  of  which  wiU  |»rBdliide  the 

.defendmt  from,  moving  to  refer  the  case  to  arbikca- 

tion  under  a  clause  in  the  partnership  artades. — 

Zaubtoffi^,  Hajoconb,  Ch.D.  Stirling,  J. 

See  also  Lands  Olausea  Acts,  2 ;  Partaenlup^  1; 
Bailway,8. 

ABMY:— 

Volunteer—'' P^sons  subject  to  military  lrti»"— 
"  Being  trained  or  exercised  with  "  regular  ybrcai— 
Breaking  up  of  camp  —  SuhsequCnt  detention  — 
''Military  custody'*-' Army  Act,  1881  (44  A  45 
Vict.  c.  58),  ss.  43,  45,  158,  176,  sub-section  8  (a).— 
The  plaintiff,  a  member  of  a  volunteer  oorpa,  was^ 
with  other  members  of  the  corps,  in  military  traia- 
ing  with  a  pbrtion  of  the  regular  forces  at  m  camp 
under  a  War  Office  order,  which  provided  for  the 
formation  of  a  volunteer  brigade  at  the  cainp  froia 
the  1st  to  ^e  8th  of  August.  Upon  the  moniinf 
of  the  8th  of  August,  while  the  oorps  was  etill  in 
camp,  the  plaintiff  was,  by  order  of  the  adjvtnt, 
placed  under  arrest  on  a  charge  of  laroen  j  in  the 
camp,  and  taken  to  the  railway  station,  wfaero  a 
specud  military  train  was  waiting  to  conreytiis 
corps  to  their  home  destination,  and  he  wnas  thos 
given  into  the  custody  of  the  def endaats,  tliras 
members  of  the  vdunteer  corps,  who,  acting  andflr 
orders,  upon  the  arrival  of  the  train  at  the  hoaM 
destinaticm,  took  the  plaintiff  to  the  poUoe-atatioa 
and  handed  him  over  to  the  police.  The  defend- 
ants were  then  formally  diamissed.  The  plainrif 
was  subsequently  tried  at  quarter  aesaioiia  and 
acquitted.  In  an  action  against  the  def endenia  for 
assault  and  false  imprisonment. 

Held,  that  the  training  or  exercise  of  the  vofaiB- 
teer  corps  with  the  regular  forces,  within  anoKc 
176,  sub-section  8  (a),  of  the  Army  Act,  1881,  dii 
not  cease,  as  regards  the  plaintiff  and  the  thns 
defendants,  until  they  were  dismissed  efter  ths 
plaintiff  had  been  handed  over  to  the  polioe,  aad 
that  until  tiiat  time  they  were  subject  to  auhteiy 
law ;  and  that,  therefore,  the  dafendanta  were  not 
liable  to  the  aotioD* 

Held,  also,  that  the  defendants  could  jeilify 
takmg  and  keeping  the  plaintiff  in  military  onaaody 
under  section  158  of  the  Armv  Act,  1881,  ea  thst 
section  applied  to  an  offence  alleged  to  he^e  besa 
committed  by  a  person  subject  to  military  hiir. 

Held,  further,  that,  under  section  43  ol  the 
Armv  Act,  1881,  the  plaintiff's  only  mode  of  tedrss 
was  bv  oomfdaint  to  his  superior  officer  mm  thenia 
provided,  and  that  no  action  would  lie. 

Decision  of  the  Queen's  Bench  DivisioQ  {amie^  p. 
249)  reversed.— liABKS  v.  F&oousT,  C.A.^  548. 

ASSiaKMSNT:— 

1.  Debt—Mortgage^Absolute  assignment  with  jir»- 
viso  for  redemption — Implication  of  power  to  redleRB 
— Assignment  of  part  of  an  entire  dM — J'wHeatmrt 
Ad,  1873  (36  &  37  Vidt.  c.  66),  s.  25,  sub-secUcm  e.— 
A  mortgage  of  debts  due  to  the  mortgagor,  mads  i 
in  the  ormnary  form  with  a  proviso  for 
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and  reassignment  upon  repayment  to  ithe  mort- 
gagor, is  "an  absolute  assignment  (not  purporting 
to  be  by  way  of  charge  only) "  wiibin  secnon  25, 

•  tub-section  6,  of  the  Judicature  Act,  1878. 

Tancrtd  t.  Ddagoa  Bau  and  East  Africa  Sailuiiv, 

•  28  a  B.  D.  239,  approved. 

Where  theie  is  an  absolute  assignment  of  a  debt, 

buf  by  way  of  security,  a  right  to  a  reassignment 

^  on  reaemption  will  be  implied,  and  section  26,  sub- 

«pction  6,  of  the  Judicature  Act,  1873,  is  applioafale 

-  to  such  an  assignment. 

"-      Quoere,  whe^er  an  assignment'  of   part  of  an 
^    entire  debt  is  within  the  ^aoiment.'   . 

Judgment  of  Lord  Coleridge,   O.J.,  in  Srice  v. 

-  BaTtnister,  8  Q.  B.  D.  569,  questioned. 

A. firm  of  builders  delivered  to  the  plaintiffs  a 
document  in  the  following  terms :  ''Re  Building 
Contract,  South  Lambeth-road. — In  consideration 
of  money  advanced  from  time  to  time  we  hereby 
charge  the  sum  of  £1,080,  which  will  become  due 
to  us  from  John  Robertson  on  the  completion  of  the 

-  «bove  buildings,  as  security  for  the  advances,  and 
we  hereby  assign  our  interest  in  the  above-men- 
tioned sum  until  the  money  with  added  interest  be 
reDsid  to  you."  The  plaintiffis  gave  notice  to  the 
John  Bobertson  named  in  the  document,  and 
brought  thitf  action  against  him  to  recover  the 
amount. 

Held,  that  the  document  was  n<!>t  '*an  absolute 
assignment  (not  purporting  to  be  by  way  of  charge 
only)"  within  section  25,  sub-section  6.  of  the 
Judicature  Act.  1873.  and  that  the  plaintiflfe  could 
not  recover  in  the  action. — ^Dttsham  v.  Bobbbtson. 

2,  Debt  —  Notice  of  aeeignment  —  Betention  by 
crtditor  of  tu^iahle  instrument  given  for  the  debt 
--'Effect  ©/.-—-Where  a  debtor  has  given  a  negotiable 
instrument  in  payment  of  his  debt  a  notice  given  to 
the  debtor  that  the  debt  has  been  assigned  can  be 
disregarded  by  the  debtor.^BsifOE  v.  Sheabmah, 

BANKER:— 

Banking  account  of  third  party — Inspection  before 
-  trial— Bankers'  Books  Evidence  Act,  1879  (42  Vict. 
e.  11),  M.  3-7.— Section  7  of  the  Bankers'  Books 
Evidence  Act,  1879,  was  not  intended  to  confer 
power  on  the  court  to  order  that  a  party  to  legal 
prooeedings  should  have  liberty  to  inspect  and  t&e 
copies  of  entries  in  a  banker's  books  of  the  accounts 
of  persons  who  are  not  parties  to  the  action. — 
PorxooK  V.  Gabus,  0,A,,  66. 

BANS3(TJPTCY  :— 

1.  Administration — Execution — BanhrwOcy    Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  46,  125— Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71).  s.  11  (2).— A  judg- 
ment creditor  levied  execution  upon  goods  of  a 
judgment  debtor.    The  sheriff  seized  and  sold  the 
goods,  retaining  the  proceeds  for  fourteen  days  as 
required  by  section  11  (2)  of  the  Bankruptcy  Act, 
1890.      Within  the  fourteen  days  the  shenff  had 
notice  of  a  petition  in  bankruptcy   against   the 
debtor,  and  therefore  continued  to  hold  the  money 
.    after  the  fourteen  days  had  expired.    Soon  after 
that  date  the  debtor  died,  and  the  petition  of  which 
the  sheriff  had  had  notice  was  dismissed;  but  a 
petition  was  presented  by  a  different  creditor  for 
administration  under  section   125  of    the  Bank- 
ruptcy Act,  1883,  upon  which  an  adoiinistration 
oraer  was  made. 

The  trustee  in  the  administration  and  the  exeou- 
\Um  CTf'ditor  both  claimed  the  money  in  the  hands 
of  the  sheriff. 

Held,  thdt  the  execution  creditor  was  entitled  to 


the  money,  because  it  had  become  his  property 
prior  to  the  making  of  iihe  administration  order, 
and  at  that  date  no  longer  formed  part  of  the 
debtor's  property.— WAtKiNS  v.  Baenabd,  Bkcy., 
156. 

2.  After-'ocquired  property — Assignment— .E^uit- 
ahle  chose  in  action— Bona  fides — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  44,  5'k— Colonial  law. 
-^Thepzinciplertliat  where  a  bankrupt  deals  bond 
fide  and  for  value  with  his  property  acquired 
subsequently  to  his  bankru^toy,  but  before  his 
discharge,  the  transaction  is  valid  against  the 
creditors  under  the  bankruptoy,  applies  to  a  case 
where  the  property  dealt  with  is  an  equitable 
interest  in  a  triikt  fund ;  and  the  assignee  for  value 
may  demand  paymeirt  of  the  trust  fund  from  the 
trustees. 

It  makes  no  difference  that  the  bankrupt  had  not 
informed  his  trustee  in  bankruptoy  of  his  having 
acquired  the  equitable  interest,  and  that  the  trustee 
was  ignorant  of  the  fact  until  after  the  assignment, 
and  that  the  assignee  for  value  was  aware  of  the 
ignorance  of  the  trustee,  as  the  conduct  of  the 
bankrupt  towards  his  trustee  in  bankruptoy  in 
immaterial  to  the  question  of  bona  fides, 

Cohen  v.  MitcheU,  38  W.  B.  551,  25  Q.  B.  D.  262, 
explained. 

Ex  parte  Ford,  24  W.  B.  590,  1  Ch.  D.  521,  and 
Exparte  Clarke,  [1894]  2  Q.  B.  393,  distinguished. 
—Hunt  v.  Fiupp,  Ch.D,  Byrne,  J.,  125. 

3.  BiU  of  sale— Reputed  ownership — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  44  {iii.)—BiUs  of 
Sale  Act,  1882  (45  &  46  Vict.  c.  43),  ss.  7,  15.— 
Gk)ods  in  the  possession  of  a  bankrupt  in  his  trade 
or  business  at  the  commencement  of  the  bank- 
ruptoy under  such  circumstances  that  he  is  the 
reputed  owner  thereof,  though  covered  by  a  bill  of 
sale,  pass  to  the  trustee  in  the  bankruptcy,  and  not 
to  the  grantee  of  the  bill  of  sale. — Ginoeb,  Be, 
London  and  Uniyeksal  Bank,  Ex  parts,  Bkcy., 
144. 

4.  Costs  of  siranger  to  bankruptcy — Taxation — 
Power  of  Board  of  Trade  to  review — Bankruptcy 
Rules,  1886  and  1890,  r.  12'k— Bankruptcy  Act,  1883 
(46&47  Vict,  c  52),  s.  73,  subsection  3.— Where  the 
respondent  to  a  motion  by  a  trustee  in  bankruptcy 
has  had  his  costs  taxed  by  the  registrar  in  a  county 
court  the  Boflunl  of  Trade  has  no  power  to  insist  on 
the  review  of  such  taxation  by  the  taxing-master 
of  the  High  Court  under  rule  124.  That  rule  only 
applies  to  the  ooste  of  persons  employed  in  the 
bankruptcy,  not  to  the  coste  of  strangers  litigating 
with  the  trusteei — Hunt,  Bb,  Boabd  of  Tkadb, 
Ex  pabtb,  Bkcy,,  884. 

5.  Execution — Administration  of  estate  of  deceased 
debtor— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss,  45,  125. — ^An  order  for  the  administration  of  the 
estate  of  a  deceased  debtor  under  section  125  of  the 
Bankruptoy  Act,  1883,  is  not  equivalent  to  a  receiv- 
ing order  for  the  purposes  of  section  45  of  that  Act, 
so  as  to  disentitle  an  execution  creditor  of  the 
deceased  debtor  to  retain  the  benefit  of  his  execu- 
tion against  the  trustee  of  the  debtor's  estate  in 
cases  in  which  he  has  not  completed  the  execution 
before  the  date  of  the  administration  order. — ^Ha8- 
Luox  V,  OtiARK,  Bkcy, 

6.  Execution  —  Garnishee  —  Judgment  debt,  —  A 
garnishee  order  can  be  made  on  foot  of  a  judg- 
ment obtained  in  England  and  subsequently  ex- 
tended to  Ireland  under  the  Judgmento  Extension 
Act,  1868.— Johnstone  v.  Bucknall,  Q,B.D,{Ir,\ 

7.  Fraudulent  preference — Onus  of  proof— Bank" 
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ruptey  Act,  1883(46  &  47  Vict.  c.  52),  i.  48.— Where 
a  trastee  in  bankraptoy  imp«>aohes  a  payment  made 
by  the  banknipt,  as  a  fraudulent  preference,  the 
onns  of  proof  of  intention  to  prefer  lies  upon  the 
trostee  throughout  the  case,  and  it  is  not  for  the 
respondent  to  proye  absenoe  of  intention  to  prefer 
after  the  trustee  has  nroved  that  tiie  bankrupt 
knew  that  he  was  insolvent  at  the  time  when  he 
made  the  payment  impeaohed. 

Dictum  of  Yaufrhan  Williams,  J.,  in  Jn  re  Eaion^ 
Ex  TparU  Vinty.  [1897]  2  a  B.  16,  46  W.  E.  Dii?. 
12,  dissented  from.— OiATJBZS,  Bb,  Gbbix,  Ex 
FABTE,  Ekcy.,  49L 

8.  Insolveni  estate — DM  due  to  executor — Betainer 
in  epecie — Administration  order — Bankruptcy  Act, 
1883  (46  &47  Vict.  c.  52),  s.  125,  iuh-eectiont  1-9.— 
Where  an  executor  is  a  creditor  of  the  testator  for 
a  larger  amount  than  the  whole  Ytlue  of  the 
estate,  he  is  entitled  to  retain  the  whole  estate 
(with  the  possible  exception  of  outstanding  book 
debts),  without  realising  it,  in  satisfaction  of  his 
daim.— OiLBEBT,  Bb,  Oilbbbt,  Ex  pabtb,  Bkcy., 
351. 

9.  Judgment  debt — Equitdhle  a$i%gnment  of  deht — 
Bight  of  judgment  creditor  to  iseue  bankruptcy  notice 
^Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  8.  4, 
euh-section  1  {g)^Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  e.  1. — A  creditor  who  has  ootained  a 
final  judgment  against  a  debtor  may  issue  a 
bankruptcy  notice  founded  upon  the  judgment 
under  section  4,  sub-section  1  (a),  of  the  Bank- 
ruptcy Act,  1883,  notwithstanding  that  he  has 
made  an  equitable  assignment  of  the  judgment 
debt. 

Ex  parte  Dearie,  In  re  Eaetinge,  83  W.  B.  440, 
14  a  B.  B.  184,  followed.— Palbcbr,  Bb,  B&dcs, 
Ex  PABTB,  C.A.,  342. 

10.  Judgment  deht— Scotch  judgment  regietered  in 
Efigland--Juri9diction  to  iaaue  lankruptcy  notice  in 
England— Judgment  Extennon  Act,  1868  (31  &  32 
Vict.  c.  54),  8.  ^i— Bankruptcy  Act,  1883  (46  &47  Vict. 
c.  52),  a.  4,  8uh'9ection  1  (g). — A  decreet  of  the 
Court  of  Session  in  Scotland  registered  in  England 
under  the  Judgments  Extension  Act,  1868,  cannot 
be  made  the  foundation  of  a  baiJcruptcy  notice 
under  the  Bankruptcy  Act,  1883,  s.  4,  sub-section 


'^1- 


In  re  Waieon,  Ex  parte  Johnston,  41  W.  B.  34, 
[1893]  1  a  B.  21,  followed.— Babkbxtftoy  NonoB, 

A,  xUB,  G.A.,  325. 

11.  Judgment  debtor— Foreign  eubfed — Appiioation 
for  committal — Receiving  order — Jurisdiction  of  court 
—Dehtare  Act.  1869  (32  &  33  Vict.  c.  62),  «.  5— Bank- 
ruptcy Act,  1883  (46  &  47  Vict,  c  52),  m.  6,  103,  sub- 
section 5. — ^In  the  case  of  an  application  under 
section  5  of  the  Debtors  Act,  1869,  for  tiie  committal 
of  a  foreign  subject  domicQed  aluroad,  and  who, 
within  a  year  before  the  applioation,  has  not 
ordinarily  resided  in  England  or  had  a  dweUing- 
house  or  place  of  business  therein,  the  court  has 
jurisdiction,  under  section  103,  sub-section  5  (d),  of 
the  Bankruptcy  Act,  1883,  if  it  think  fit,  to  decline 
to  commit,  and  in  lieu  thereof,  with  the  consent  of 
the  judgment  creditor,  to  ma^e  a  receiving  order 
agaiust  the  debtor. — Clabk,  Bb,  Clabk,  Ex 
PABTB,  C.A.,  102. 

12.  Lease — Assignment — Covefiant  to  indemnify 
assignor — Batikruptcy  of  first  assignee — Bight  to  sue 
executors  of  deceased  second  assignee — Bankruptcy 
Aa,  1886  (46  &  47  Vict,  c  52),  m.  20,  44,  50  (5), 
56,  57,  168.— The  lease  of  a  house  to  A.  contained 
a  covenant  that  A.  would  pay  rent  and  insure  and 
perform  other  usual   obhgations.     By   deed  A. 


subsequently   assigned   the  lease  to  B.,  aod    B. 
subsequently   assigned  to   0.     Each  asngnment 
contained  covenants  by  the  assignees  to  perform 
the  covenants  contained  in  the  original  lease,  and 
to  indemnify  the  assignors.     In  June,   1895.  G. 
died.    On  the  12th  of  June,  1897,  B.  was  adjodi- 
oated  a  bankrupt,  and  D.  was  appointed  has  trostee. 
A.  was  called  upon  to  pav,  and   did   pay,    the 
arrears  of  rent  under  the  lease,  and  tendered  a 
proof  against  B.'s  estate  for  the  amount  actoaQy 
paid  and   the   estimated  amount  of  his   f atore 
liability  under  the  lease.    A  compromise  was  then 
eflfeoted  between  A.  and  the  trustee  by  a  deed, 
whereby  the  trustee  sold  to  A.  the  full  benefit  of 
the  covenant  on  the  part  of  0.  in  oonsiderataoa  of 
the  sum  of  £5,  and  of  his  executing  a  releeae 
whereby  A.'s  proof  against  the  estate  of  B.  was 
withdrawn,  and  aU  (£ums  and  demands  under  or 
in  respect  of  the  covenants  by  B.  with  A*  'were 
released  and   discharged.     Under   this    deed    A. 
carried  in  a  daim  agamst  O.'s  estate  for  peynieDt 
out  of  his  assets  of  what  A.  had  naid  for  rent  sand 
insurance    and    for    future     indemnity    egsinst 
liability  against   the   covenants   in  the  anginal 


Held,  that  the  right  of  the  trustee  in  bankmplcy 
to  sue  0.  was  property  within  the  meaning  of 
section  168  of  the  Bankruptcy  Act,  18S3,  and  wm 
assignable  to  A.,  and  that  the  damagea  in  an 
action  by  the  trustee  against  O.'s  executors  would 
not  be  confined  to  the  dividend  payable  to  A.  is 
req>ect  of  his  proof  against  B.'s  estate ;  and,  (2)  oo 
the  construction  of  the  release,  that,  having  reftaid 
to  the  terms  of  the  deed  and  the  release  of  B.'s 
estate,  A.  acquired  a  right  to  sue  O.'s  execaloEk— 
PBBKors,  Bb,  Poyseb  v.  Bbyfus,  C.A.,  59S, 

13.  Maintenance  order — Arrears — Debt  prowshU  ta 
lankruptcy— Bankruptcy  Act,  1883  (46  &  47  VieL  c. 
52),  s.  37,  sub-sections  1,  2,  3,  8. — Arrears  peysbis 
under  a  maintenance  order,  and  due  at  the  dsfee  of 
a  receiving  order,  are  not  debts  provable  in  the 
bankruptcy. 

Linton  v.  Linton,  33  W.  B.  714.  15  Q.  B.  B.  23», 
followed.— Kbrb  V.  Kerb,  Q.B.D.,  46. 

14.  Order  of  adjudications-Middlesex  Begisiry — 
Deed  or  conveyance — Priorities — Middlesex  Begisbry 
Act  (7  Anns  c  W^Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  M.  20,  54  (4),  121.— An  order  under 
section  121  of  the  Bankruptcy  Act,  1883,  whereby 
a  person  is  adjudicated  a  bankrupt  is  not  a  deed  or 
convejrance  within  the  meaning  of  the  Mlildleswi, 
Begistry  Act,  so  as  to  require,  or  be  oapeble  dL, 
registration  thereunder. 

I>eoision of  Eekewich,  J.  {anis,  p.  457),  lemsed, 

— GaLOOTT  AlTD  ElTDT'S  OoVTBJLCt,  RS,  C.A.^  67SL 

15.  Order  and  disposition — Debts  growing  dmt  to 
bankrupt  in  the  course  of  his  trade — Unaecejpled  hsBs 
dravm  in  respect  thereof — Bankruptcy  Act,  1S83  (46 
&  47  Vict.  c.  52),  s.  44,  sub-section  2  (itt.).— Msfw 
chants  in  England  sold  goods  to  customers  is 
Spain,  giving  them  six  months'  credit,  the  «■»• 
tomers  undertaking  to  acoept  three  months*  biDs 
for  the  price  at  the  expiration  of  three  trmtH 
from  the  date  of  the  invoices.  The  Knglieh  aasr* 
chants,  in  order  to  put  themselves  in  funds,  drew 
bills  upon  their  Spanish  customers  at  six.  bbobk  ~ 
from  tne  date  of  the  invoioes  for  the  prioe  of 
goods,  and  handed  these  bills  to  their 
London,  together  with  copies  of  the  inv 
duplicate  buls  of  lading.  These  bills 
presented  for  acceptance.  Upon  receipt 
docaments  the  buikers  handed  their  i 
the  English  merchants  at  three  m<mths  for 
less  than  the  invoice  price,  which  the 
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got  difloonnted.  Before  the  SpaniBh  oaBtomen  had 
paid  for  the  goods,  or  had  aooepted  bills  for  the 
price  thereof,  the  English  merchants  became  bank- 
rupt. 

Held,  that  the  debts  owing  by  the  Spanish  cns- 
tomen  to  the  bankmpts  for  the  goods  supplied 
were  debts  due  or  growing  due  to  the  bankmpts  in 
the  course  of  their  trade  and  business,  and  were  in 
the  order  or  disposition  of  the  bankmpts  at  the 
commencement  of  the  bankruptcy  with  uie  consent 
of  the  bankers  within  the  meaning  of  section  44, 
sab-section  2  (iii.),  of  the  Bankruptcy  Act,  1883. — 
6K>Erz,  Kb,  (7.^.,  469. 

16.  Personal  earnings — Charge  on  fund — Personal 
promise  to  pay — Assignment  not  perfected  by  notice — 
Intervention  of  trustee — Stop-order — Title  of  trustee, — 
T.  an  undischarged  bankrupt,  who  had  prior  to  his 
bankruptcy  been  a  wine  merchant,  wnile  not  a 
professional  public-house  broker,  had  since  his 
CMOikruptcy  habitually  endeavoured  to  earn  money 
by  introduoing  buyers  to  yendors  of  public-houses, 
introduced  to  B.  a  purchaser  for  B.'s  public-house, 
and  on  the  20th  of  April,  1897,  obtained  a  judg- 
ment against  B.  for  £258  commission.  On  the  6th  of 
May,  1897.  the  tmstee  in  l^e  bankraptcy  gave 
notice  to  T.  and  B.  claiming  the  money  for  the 
estate,  and  on  the  7th  of  May  obtained  a  stop-order. 
The  ^nstee  was  8ubse(|uently  informed  of  two 
claims  by  0.  and  Y.  agamst  this  fund.  G.'s  claim 
was  based  on  a  letter  by  T.  promising  0.  one- 
half  the  commission  earned  by  T.  on  the  sale  by  T. 
of  public-houses  introduced  by  0.  to  T.  Y.'s  claim 
arose  out  of  a  written  assignment  by  T.  of  his  claim 
against  B.  executed  two  days  prior  to  the  trial  of 
T.'s  action  against  B.  Neither  C.  nor  Y.  had  given 
notice  of  assignment  to  B.,  but  B.  in  the  course  of 
the  action  became  informed  of  C's  claim. 

Held,  (1)  that  commission  so  earned  was  in  the 
nature  of  earnings  from  a  trade  or  business,  and 
not  in  the  nature  of  mere  personal  labour  or 
personal  skill,  and  passed  to  the  trustee.  (2)  That 
0.'8  daim  was  not  a  charge  or  assignment  on  the 
particular  fund,  but  a  mere  personal  contract  to 
pay  money  in  certain  events.  (3)  That  Y.  not 
having  perfected  his  assignment  by  notice,  the 
trustee  by  obtaining  a  stop-order  had  perfected  his 
title.— Mbboeb  V,  Yak  Comka,  Bkcy, 

17.  Practice — Application  to  set  aside  lankruptcy 
notice — Adjournment  ^Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  A.  4,  sub-section  1  (g) — Bankruptcy 
ItuUs,  1886  and  1890,  rr.  138  (2),  139.  Form  8.— No 
adjournment  of  an  application  to  set  aside  a  bank- 
ruptcy notice  can  he  granted  if  the  debtor  does 
not,  in  his  affidavit  in  support  of  the  application, 
rely  on  the  statutory  grounds  for  setting  aside  a 
bankruptcy  notice — ^viz.,  "  that  he  has  a  counter- 
claim, set-off,  or  cross-demand  which  equals  or 
exceeds  the  amotmt  of  the  judgment  debt,  and  which 
he  could  not  set  up  in  the  action[in  which  the  judg- 
ment was  obtained."— Cole,  Be,  Attenborottgh, 
Xx  PASTE,  Bkcy.f  352. 

18.  Practice — Evidence  on  appeal — Judge* s  note — 
Jtight  to  use  shortJiand-ivriter^s  transcript  to  supple- 
ment vital  omissions — Order  LVIIL,  r.  11. — On  the 
bearing  of  an  appeal,  the  judge's  note  may  by 
special  order  be  supplemented  on  vital  points  by  a 
transcript  of  a  shorthand -writer's  note,  but  the 
whole  of  the  shorthand- writer's  note  ^ougbt  not  to 
be  referred  to.— Spkakgb,  Be,  Bkcy, 

19.  Proof -^Amendment — Secured  creditor^  Omis- 
sion to  value  security  owing  to  inadvertence — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  Schedule  /., 
r.    10;  Schedule  IL,  rr.   11,  12,  13.— Bule  10  of  , 


Schedule  I.  of  the  Bankmptcy  Act,  1883,  provides 
that  "  For  the  purpose  of  voting  a  secured  creditor 
shall,  unless  he  surrenders  his  security,  state  in  his 
proof  the  particulars  of  his  security,  the  date  when 
it  was  given,  and  the  value  at  which  he  assesses  it, 
and  shall  be  entitled  to  vote  only  in  respect  of  the 
balance  (if  any)  due  to  him  after  deducting  the 
value  of  his  security.  If  he  votes  in  respect  of  his 
whole  debt,  he  shaU  be  deemed  to  have  surrendered 
his  security,  unless  the  court  on  application  is 
satisfied  that  the  omission  to  value  the  security  has 
arisen  from  inadvertence." 

A  secured  creditor  who,  owing  to  false  informa- 
tion, omits  to  value  his  security,  does  not  omit  to 
value  such  security  from  inadvertence  within  the 
meaning  of  the  above  rule. 

A  secured  creditor  who  states  in  his  proof  the 
particulars  of  his  security,  and  states  that  he  con- 
siders it  is  worthless,  does  not  (Collins,  L.J.,  dis- 
senting) omit  to  value  such  security  from  inad- 
vertence within  the  meaning  of  the  above  rule. 

Judgment  of  Wright,  J.  X<inte,  p.  207),  affirmed. 
—Piers,  Be,  Pibbs,  Ex  pabte,  U.A.,  475. 

20.  Proof—BiU  of  exchange— Secured  creditor— 
Consolidation  of  debts  and  securities. — In  bankruptcy 
it  would  primd  facie  be  right  for  a  creditor  who  had 
several  debts  due  to  him  from  a  bankmpt  to  prove 
for  the  lump  sum  without  distinguishing  the  debts. 
But  if  there  were  different  rights  over  with  respect 
to  some  of  the  debts  as  against  third  parties,  or 
different  securities  given  by  the  bankmpt  for  the 
different  debts,  it  would  be  the  duty  of  the  tmstee 
to  require  the  person  proving  to  specify  the  par- 
ticular debts,  or  the  security  for  each  debt. 

In  re  Smith  and  Logan,  Ex  parte  Fletcher  and 
Brandon,  43  W.  B.  412,  2  MansonBank.,  Bep.  70, 
explained. 

The  holder  of  four  dishonoured  bills  of  exchange 
sent  in  a  proof  in  the  liquidation  of  the  estate  of  a 
firm  which  had  endorsed  each  bill,  for  the  aggregate 
amount  of  the  four  bills  with  noting  expenses.  The 
trustee  in  the  liquidation  had  different  rights  of 
ii.aemnity  in  respect  of  the  four  bills.  In  respect  of 
two  of  tLose  bills  the  holder  had  received  more  than 
20s.  in  the  £  upon  his  proofs  against  the  various 
parties  to  the  said  bills,  but  the  total  amount 
received  by  him  was  considerably  less  than  the 
aggregate  amount  claimed  in  respect  of  the  four 
bilLi. 

Held,  that  he  could  not  be  allowed  to  retain  the 
surplus  beyond  the  amount  due  on  either  of  the 
two  overpaid  bills  and  attribute  it  to  payment 
of  the  debts  on  the  other  bills.— Jambs  v.  LoirooN 
AND  County  Banking  Co.,  Morris,  Be,  Ch.  D. 
Bomer,  /.,  627. 

21.  Proof— Debt  contracted  after  notice  of  act  of 
bankruptcy— Liability  of  bankrupt— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  s.  9,  eub-sedion  1 ;  s.  37, 
sub-sections  2,  3.— A  debt  contracted  after  notice  of 
an  available  act  of  bankmptcy,  and  before  the 
receiving  order  is  made,  is  a  "debt  provable  in 
bankmptcy"  within  the  meaning  of  section  37, 
sub-section  3,  of  the  Bankraptcy  Act,  1883, 
though  the  creditor  is  prevented  by  section  37, 
sub- section  2,  from  proving  the  debt;  and  there- 
fore the  creditor  cannot,  by  reason  of  section  9, 
sub-section  1,  sue  the  debtor  in  respect  thereof.— 
BuoKWELL  V.  Norman,  O.A.,  339. 

22.  Proof— Verbal  agreement  to  lend  money— 
Beceipt  by  lender  of  a  share  of  profits  of  business- 
Bankruptcy  of  borrower — Postponement  of  lender's 
proof— Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  «. 
2,  sub-section  (3);  s.  3.— A  verbal  agreement  to 
lend  money  on  the  terms  that  the  lender  shall 
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reoeiTe  a  share  of  the  profits  of  a  business  to  be 
carried  on  by  the  borrower  is  within  the  pro- 
Tisions  of  section  3  of  the  Partnership  Act,  1890 ; 
and  therefore,  in  such  a  case,  if  the  borrower  is 
adjudged  a  bankmpt  the  lender  is  not  entitled  to 
recover  anything  in  respect  of  his  loan  until  the 
claims  of  the  other  creditors  of  the  borrower  haye 
been  satisfied.— Fort,  Eb,  Schofibld,  Bx  pabtb, 
a^.,  147. 

23.  Property  of  bankrupt — Money  paid  into  court 
by  defendant  with  denial  of  liability^Bankruptcy  of 
defendant— Secured  creditor—B,  8.  C,  1883,  ard.  22, 
r.  ^--Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  62), 
«•  45. — ^Where  the  defendant  in  an  action  pays 
money  ioto  court  with  a  denial  of  liability,  and 
becomes  bankrupt  before  the  action  can  be  tried, 
the  plaintiff  has  a  claim  as  a  secured  creditor  upon 
the  money  paid  into  court  to  the  extent  to  which 
the  trustee  in  bankruptcy  admits  the  claim  in  the 
action.— -GoBBOK,  Bb,  Navalohawd,  Ex  paetb, 

.  Bkcy.,  31. 

24.  Protected  tramaction — ExecutlonSkeriff  to 
hold  goods  for  fourteen  daye — Notice  of  bankruptcy 
peiitionSours  for  service—Bankruptcy  Act,  1890 
(63  &  64  Vict.  c.  71),  «.  11,  sub-section  2— Bank- 
ruptcy Bales,  1886,  r.  90.— By  section  11,  sub- 
section 2,  of  the  Bankruptcy  Act,  1890,  the  sheriff 
is  to  retain  the  proceeds  of  an  execution  for  four- 
teen days,  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition  having  been 
presented  against  or  by  the  debtor,  and  a  receiving 
order  is  made  thereon,  he  is  to  pay  the  money  to 
the  official  receiver.  By  rule  90  of  the  Bankruptcy 
Bules,  1886,  service  of  notice  is  to  be  effected  before 
six  in  the  afternoon,  except  on  Saturday,  when  it 
is  to  be  effBcted  before  two  in  the  afternoon ;  and 
service  effected  after  those  hours  shall,  for  the 
purpose  of  competing  any  period  of  time  subse- 
quent to  such  service,  he  aeemed  to  have  bem 
«'ffected  on  the  following  day,  or,  in  the  case  of 
Saturday,  on  the  following  Monday. 

Notice  of  a  bankruptcy  petition,  and  a  receiving 
order  made  thereon  against  the  debtor,  was  served 
upon  the  sheriff,  who  was  holding  Uie  proceeds  of 
an  execution,  after  the  hour  named  in  rule  90,  on 
the  fourteenth  day. 

Held,  that  the  notice  was  served  in  time,  as  rule 
90  did  not  apply  to  such  a  noticci  but  only  to  ser- 
vice of  notices  of  proceduro  in  the  bankruptoy ; 
and,  further,  that,  even  if  the  rule  did  apply,  it 
did  not  invalidate  the  service  upon  that  oaj,  but 
merely  postponed  the  date  for  computing  the  time 
within  whidi  the  next  step  in  ike  proceedings  was 
to  be  taken.— LoLB  v.  Bbttbbidgb,  O.A,,  161. 

25.  Protected  transaction — StcUement  of  accounts — 
Payment  to  an  accountant  for  preparation  with  a 
knowledge  of  an  act  of  bankruptcy— Title  of  trustee. 
— ^Where  an  accountant,  who  had  prepared  a 
statement  of  accounts  and  sent  to  the  creditors  a 
notice  which  amounted  to  an  act  of  bankruptcy, 
had  received  payment  for  his  services, 

Held,  that  the  transaction  was  not  protected 
within  the  exception  of  In  re  Sinclair,  Ex  parte 
Payne,  16  Q.  B.  D.  616,  and  that  the  money  so 
paid  was  recoverable  by  the  trustee  in  the  bank- 
ruptcy.—Whitb,  Eb,  Ward,  Bx  parte,  Q,B,D. 

26.  Beceiving  order  —  Application  to  rescind  — 
Arrangement  with  creditors'—Jurisdiction  and  discre- 
tion of  registrar— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  Kyk— Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  3,  sub-section  6.— A  debtor  presented 
a  petition  in  bankruptcy  against  himself  and  ob- 
tamed  a  receiving  order.    Subsequently  to  this  he  { 


entered  into  ao  arrangement  with  all  his  oiediftoa* 
under  which  they  received  a  oompositioQ  of  10a.  in 
the  pound,  and  released  the  debtor  from  their 
respective  debts  and  withdrew  their  proofs.  The 
debtor  then  applied  to  the  r^g^atrar  to  rescind  the 
receiving  order.  The  regirtrar  rescinded  the  order, 
though  the  debtor  had  undergone  no  poblie 
examination. 

Held,  by  A.  L.  Smith  and  Collins,  L. JJ.  (Bigby, 
L.J.,  dissenting),  that  the  registrar  had  juiadio^ 
tion  to  rescind  the  receiving  order,  and  ibit,  nnder 
the  ciroumstances  oi  the  case,  he  had  ezeraiaed  Ins 
discretion  properly. 

This  course  should,  however,  only  be  adopted 
with  great  caution  and  under  special  cironmstanoeB, 
when  thero  has  been  no  misconduct  on  the  pert  of 
the  debtor,  and  it  is  for  the  benefit  of  the  oraditois 
that  the  receiving  order  should  be  rescinded. — 

IZOD,  Bb,  OfPIOIAL  BBOBiyBB,  Ex  PABTB,  C^., 
304. 

27.  SetUemeni— Marriage  consideration — SeUUmad 
in  favour  of  purchaser. — By  section  62  of  the  Bank- 
ruptcy (Ireland)  Act,  1872,  the  following  axe  ex- 
cepted from  the  settlements  avoided  by  the  eeotion: 
(a)  settlements  made  before  and  in  oousidamtion  ci 
marriage ;  or  (6)  made  in  favour  of  a  pniohnaer  or 
incumbrancer  in  good  faith  and  for  valuable  — 
sideration. 

Held,  that  exception  (a)  is  confined  to 
ments  made  on  the  marriage  of  the  settlor;  and 
that  exception  (6)  is  confined  to  traniactiona  lor 
valuable  considmtlon  in  money  passing  between 
the  parties. 

Ex  parU  HiUman,  In  re  Pwnfreu^  10  Ch«  D.  623, 
approved.— DowNBS,  Eb,  Q.B.D.  (Jr.). 

28.  Set-off— Mutual  dealings  —  BanJeri^Btf^  Ad, 
1883,  ss.  37,  38,  125.— Whero  there  have  bent 
mutual  dealings  between  a  creditor  and  a  debtor, 
the  creditor  is  entitled  as  against  the  troatee  to  set 
off  under  section  125  of  the  Bankruptcy  Aet,  188S, 
against  his  indebtedness  a  debt  due  to  him  iram 
the  bankrupt,  although  it  has  only  ripened  into  a 
debt  after  the  bankrupt's  death.- Watkivb  r. 
Lindsay,  Bkcy, 

See  also  Administration,  1,  4;  Bill  of  Sale, 2; 
Company,  24,  35;  Oounfy  Court,  5;  Mariisd 
Woman,  1,  2 ;  Solicitor,  1. 

BASTARDY:— 

Summons— Simultaneous  applications  to  ikrcB  ewyaH 
traJtes—One  summons  dismissed — Fresh  summtom^ 
Bastardy  Laws  Amendment  Act,  1872  (35  &  36  VkL 
c.  65),  s.  3.— On  the  2l8t  of  October,  1896,  fte 
complainant  applied  to  three  magistrates  aepanAdv 
for  summonses  against  C.  in  respect  of  e  bestsia 
child  bom  on  the  9th  of  September,  1896.  On  fte 
28th  of  July  1897,  one  of  the  magistratee  iasoeda 
summons,  which  was  heard  on  the  3rd  of  Noveak- 
ber,  1897,  and  dismissed,  on  the  ground  that  tbsn 
was  not  sufficient  corroboration  of  the  oompleinant^ 
evidence.  On  the  17th  of  November  1897,  aiKyther 
of  the  three  magistrates  issued  a  summoma,  whiek 
recited  that  it  was  based  on  the  applioatioii  to  this 
magistrate  on  the  2l8t  of  October,  1896.  On  tkb 
summons  a  bastardy  order  was  made. 

Held,  that  the  three  applications  of  tlie  Slstof 
October,  1896,  must  be  treated  as  (me  i^plioatioa 
only,  and  that  that  application  was  ezkaoetcd  by 
the  issue  and  dismissal  of  the  summons  of  the  SM 
of  July,  1897  ;  and  that  consequently  the  aanmcos 
of  the  17  th  of  November,  1897,  was  notbased  nponaa 
application  made  within  twelve  montha  of  tiie  biztii 
of  the  child,  and  must  be  quashed.— Rae.  «•  BOBEi* 
SON,  0.7?./).,  462. 


VaeUy  Beixiner,  Sept.  8. 1896.] 
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BETTING.— See  Gaming,  1-3. 

BILL  of  EXCHANGE  :— 

1.  Action  on  consideration — BiU  outstanding -- 
Dishonour, — ^Where  a  buyer  of  goods  has  given  to 
the  seller  a  bill  of  exchange  for  the  price,  and  the 
seller  has  indorsed  the  bill  over  to  a  third  partv, 
an  action  for  the  price  of  the  goods  will  not  ue 
while  the  bill  is  outstandinA,  although  it  has  been 
dishonoured,  nor  can  the  j^aintiff  succeed  on  the 
ground  that  he  has  got  in  the  bill  after  action 
brought,  but  before  trial.— Davis  v.  Bbilly, 
0.5.2>.,  96. 

2.  Indorsemenl — BiU  not  complete  and  regular — 
Indorsement  hy  way  of  security— Bills  of  ExcJumge 
Act,  1882  (45  &  46  Vict.  c.  61),  ss.  55,  56.— It  was 
agreed  between  the  plaintlfb  and  A.,  who  owed 
them  money,  that  they  should  draw  a  bill  on  him, 
and  that  the  defendant,  who  was  A«'s  father, 
should  indorse  it  to  guarantee  payment.  They 
accordingly  drew  a  bill  on  A.  to  their  own  order 
and,  wiUiout  indorsing  it,  gave  it  to  A«,  who 
retiuned  it  to  them  accepted  by  himself,  and 
indorsed  by  the  defendant.  They  then  indorsed 
it,  and  it  was  not  fjaid  at  maturity. 

In  an  action  against  the  defendant, 

Held,  that  he  was  not  liable  as  indorser  under 
section  55  of  the  Bills  of  Exchange  Act,  1882,  nor 
as  having  incurred  the  liabilities  of  indorser  under 
section  56,  since  at  the  time  he  put  his  name  on  the 
bill  it  was  not  complete  and  regular  on  the  face  of 
it,  as  it  lacked  the  plaintiffs*  indorsement ;  nor  was 
he  liable  on  a  contract  of  suretyship,  since  the 
provisions   of  the   Stetute  of  Frauds  were   not 


The  principles  laid  down  in  Steele  v.  McKinlay, 
5  App.  Oas.  754,  are  not  affected  by  the  provisions 
of  the  Bills  of  Exchange  Act,  1882.— Jbnkins  v. 
Ckx)XBXB,  Q.B,D. 

3.  Maker  of  promissory  note — Signature  of  maker 
oUained  hy  fraudulent  misrepresentation — Bight  of 
payee  to  recover  against  maker — Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  29.— Where  one 
of  two  joint  makers  of  a  promissory  note,  without 
any  want  of  due  care  on  his  ^art,  and  without  any 
intention  of  signing  a  negotiable  instrument,  has 
been  induced  to  sign  the  note  by  the  fraudulent 
miarepresentation  made  by  the  other  joint  maker 
that  the  document  was  a  deed  relating  to  private 
matters,  the  payee  of  the  note,  who  taJbs  the 
same  in  good  fidth  and  for  value,  cannot  recover 
on  the  note  against  the  joint  maker  who  has  been 
•o  induced  to  sign  the  note. 

Sembie,  in  audi  droumstances  even  a  holder  of 
the  note  in  due  course  could  not  recover  against 
anoh  joint  maker. 

Foster  v.  Mackinnon,  17  W.  E.  1105,  L.  R.  4 
C.  P.  704,  followed.— liBWifl  v.  Clay,  Q.B.D.,  319. 

4.  Notice  of  dishonour— Beasonahle  time-^Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  49,  sub- 
section  12. — In  an  action  on  a  bill  of  exchange  it 
appeared  that  the  holders  handed  the  bill  touieir 
bankers,  the  Cardiff  brancdi  of  the  G.  Bank,  who 
lent  it  to  their  agente,  the  L.  and  W.  Bank,  to 
nrasent  for  payment.  The  bill  having  been  dis- 
nonoored,  the  L.  and  W.  Bank  sent  notice  of 
dishonour  on  the  following  day  to  the  G.  Bank, 
bat  addressed  it  by  mistake  to  the  Cirencester 
branch.  On  the  next  mominff ,  having  discovered 
their  mictake,  they  telegraphed  notice  of  didionour 
to  the  Cardiff  branch. 

Held,  bv  the  Court  of  Appeal  rColUns,  L.J., 
diaaenting),  that,  so  far  as  regarded  the  giving  of 
potice  by  the  L,  and  W.  Pank  %g  t)ieir  prind^Js, 


the  reqoiroments  of  section  49,  sub-section  12,  of 
the  Bills  of  Exchange  Act,  1882,  had  been  complied 
with.— Fielding  v.  Cobey,  C.A.,  97. 
Bee  also  Bankruptey,  20 ;  Sale  of  Goods,  1. 

BILL  of  SALE:— 

1.  Oonsideration^Payment  off  of  a  prior  hiU  of 
sale  ufith  money  advanced — Provision  for  repayment 
of  principal  and  interest  by  monthly  instalments  of  a 
specified  amount—Bight  of  grantee  to  interest  as  if 
the  date  for  repayment  had  been  inserted— Misdescrip- 
tion of  grantor  which  is  not  misleading.— Where  the 
money  consideration  as  set  forth  in  abtll  of  sale  has 
been  actually  paid  to  the  grantor  it  is  not  necessary 
to  refer  to  the  payment  off  of  a  prior  bill  of  sale  out 
of  the  proceeds. 

Where  the  principal  and  interest  advanced  on  a 
bill  of  sale  is  to  be  repaid  bv  rcjgular  instalments  of 
a  specified  amount,  the  holder  is  in  the  same  posi- 
tion as  if  the  date  of  repayment  which  can  be 
gathered  by  calculation  had  been  inserted  in  the 
bill  of  sale,  and  can  only  be  redeemed  by  payment 
of  interest  to  that  date. 

Semble,  a  misdescription  of  a  grantor,  which  is 
not  calculated  to  mislead,  does  not  avoid  a  bill  of 
sale.— Davtbs,  Eb,  Equitablk  Invbstmknt  Co., 
Ex  FABTS,  Q.B.D. 

2.  Execution  creditor— Bale  by  sheriff  by  order  of 
court— Bankruptcy  Act,  1890  (63  &  64  Vict.  c.  71),  s. 
n—B.  8.  C,  ord.  67,  r.  12.— The  jurisdiction  con- 
ferred on  the  court  by  ord.  67,  r.  12,  ought  not  to 
be  exercised  against  a  mortgagee,  unless  there  is  a 
reasonable  ground  for  assuming  that  the  sale  will 
produce  more  than  sufficient  to  answer  the  just 
claims  of  the  mortgagee,  so  as  to  leave  a  surplus 
available  for  the  execution  creditor. 

Semble,  the  effect  of  section  11  of  the  Bankruptey 
Act,  1890,  upon  the  execution  and  the  proceedings 
thereon,  on  request  made  by  the  official  receiver  for 
deliverv  of  the  goods,  would  be  to  preclude  any 
proceedings  being  taken  by  the  execution  creditor 
under  ord.  67,  r.  12.— Stern  v.  Tbgnbb,  C.A.,  82. 

3.  Goods  seized  to  protect  security — Bdief  against 
seizure — Order  as  to  giving  up  bill  of  sale — JuriS' 
dictumr-BilU  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43% 
s.  7.— The  grantee  of  a  bill  of  sale  seized  the  goods 
upon  defauK  in  payment  of  one  of  the  instahnente 
of  interest.  The  warrant  authorizing  the  bailiff  to 
seize  directed  him  to  take  and  hold  possession  for 
the  amount  of  interest  in  arrear.  Upon  a  summons 
by  the  grantor  for  relief  under  section  7  of  the  Bills 
of  Sale  Act,  1882,  the  judge  at  chambers  ordered 
that  the  grantee  should  give  up  the  bill  of  sale  upon 
the  grantor  paying  the  principal  sum  with  the 
interest  then  u  arrear. 

Held,  that,  as  the  grantee  had  seized  merely  for 
the  purpose  of  protecting  his  security,  and  not  for 
the  purpose  of  realizing  it,  the  judge  had  no  juris* 
diction  to  order  him  to  give  up  the  lull  of  sale. 

Ex  parte  Wickens,  ante,  p.  386,  [1898]  1  Q.  B.  643, 
distinguished.- Bllis,  Ex  pabte,  O.A.,  631. 

4.  Seizure  of  goods — Entering  into  possession  for 
purpose  of  realizing  security — Non-'proauction  of  last 
receipt  for  rent — BeasonoHle  excuse — Bdief  agaimt 
seizure— Jurisdiction  to  order  biU  of  sale  to  be  given 
up—BilU  of  SaU  Act,  1882  (46  &  46  Vict.  c.  43),  s. 
7,  sub-section  4. — ^Where  the  grantee  of  a  bill  of  sale 
seizes  the  goods  for  the  purpose  of  realiising  his 
security,  and  the  grantor  makes  an  application 
under  section  7  of  the  Bills  of  Sale  Act,  1882,  the 
judge  has  jurisdiction  to  order  the  bill  of  sale  to  be 
^ven  up  on  payment  of  the  principal  sum  and  the 
interest  then  due. 

Where  the  grantor  of  a  bill  of  sale  did  not  upon 
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demand  produoe  to  the  grantee  a  receipt  for  a 
quarter's  rent  whioh  beoame  due  only  a  short  time 
before,  and  of  whioh  the  landlord  had  not  yet 
required  payment, 

Held  (approving  Ex  parte  Cotton,  32  W.  B.  fi8,  11 
Q.  B.  D.  301),  that  the  grantor  had  not  without 
reasonable  excuse  failed  to  produce  the  last  receipt 
for  rent  within  the  meaning  of  section  7,  sub- 
section 4,  of  the  Bills  of  Sale  Act,  1882. 

Per  Collins,  L.  J. — A  grantee  is  not  entitled  under 
sub-section  4  to  demand  that  the  grantor  shall  send 
him  his  last  receipt  for  rent  by  post. — ^WiOKENS, 
EXPABTE,  0,A.,SS6, 

6.  Validity — Address  of  grantees — BUls  of  Sale 
Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.— In  a  bill  of 
sale  the  grantees  were  described  as  "  The  Stafford- 
shire Financial  Company,  limited,"  without  any 
other  description  or  any  address  bemg  given. 

Held,  that  the  bill  of  sale  was  void,  under  section 
9  of  the  Bills  of  Sale  Act,  1882,  as  not  in  accord- 
ance with  the  form  in  the  schedule  to  that  Act. — 
Altbee  v.  Altree,  Q»B.D. 

6.  Validity — Filing  of  copy  and  affidavit — Date  of 
execution — Omission  from  copy — Insertion  in  original 
.  and  in  affidavit— BiUs  of  Sale  Act^  1878  (41  &  42 
Vict.  c.  31),  s.  10,  sub-section  2. — A  bill  of  sale  is 
not  void  because  the  co^y  of  the  bill  of  sale 
required  to  be  filed  by  section  10,  sub-section  2,  of 
the  Bilb  of  Sale  Act,  1878,  leaves  the  date  of  the 
execution  of  the  bill  of  sale  in  blank,  if  the  date  is 
truly  stated  in  the  original  bill  of  sale,  and  in  the 
affidavit  filed  under  the  same  section. — ^Ihomab  v. 
BOBEBTS,  Q.B.D. 

See  also  Bankruptcy,  3. 

BUILDING  SOCIETT:— 

1,  Fully  paid-up  shares — Loss  written  off  by 
reducing  shires — Resolution  of  speciat  meeting — 
Ultra  yv£e&— Building  Societies  Act,  1836  (6  &  7 
Will.  4,  c.  32),  s.  1— Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42),  ss.  7,  13,  16,  IS --Building 
Societies  Act,  1894  (57  &  58  Vict.  c.  47),  ss.  1  (f),  25 
(2).— Section  18  of  the  Building  Societies  Act,  1874, 
confers  upon  '*  any  society  under  this  Act  certified 

(  previously  to  the  passing  of  this  Act,"  a  general 
power  of  altering  its  rules  as  to  all  matters  affect- 
ing merely  the  riffhts  of  the  members  inter  se. 

A  society  certified  after  1856,  but  before  1874, 
has,  therefore,  power  to  alter  its  rules  so  as  to 
provide  for  losses  incurred  by  reducing  the  shares ; 
and  it  makes  no  difference  whether  thu  is  done  by 
amending  tiie  existing  rules  or  by  substituting  a 
new  set  of  rules. 

Decision  of  Stirling,  J.,  45  W.  B.  700,  reversed. 

— StBOHHENQEB  v.  fterSBUBT  BOBOUOH  BXTILDIKa 
SodSTY,  O.A.,  69. 

2.  Unincorporated  —  Winding-up  —  Scheme  of 
arrangement — Surplus  assets — Priorities  —  Widows 
and  children  of  deceased  members — Building  Societies 
Act,  1836  (6  &  7  Will.  4,  c.  32).— Bule  22  of  a 
building  society  provided  that  "  it  more  than  one 
member  shall  give  notice  to  withdraw  at  one  time 
they  shall  be  paid  in  rotation,  according  to  the 
priority  of  notice ;  provided  always  that  the  widows 
and  children  of  deceased  members  shall  always 
have  the  precedence." 

The  rules  also  provided  (clause  25)  that,  in  case 
of  a  member  dying,  his  shares  and  mterest  should 
belong  to  his  executors  or  administrators,  or  other 
the  person  or  persons  thereinafter  mentioned ;  that, 
when  on  the  death  of  any  member  without  leavine 
a  will  a  sum  of  money  not  fl-g^?4M»^i«g  £50  should 
become  payable,  such  sum  shoidd,  in  default  ol 
^letters  of  CMlministratioaq^  hemg  tfikcn  out  to  the 


deceased  member,  be  paid  to  any  person  nominated 
by  the  deceased  in  writing  (such  person  being  bus- 
band,  wife,  father,  mother,  child,  brother  or  sutar, 
~  ew  or  niece,  of  such  member),  and,  in  oase 


there  should  be  no  such  nomination,  or  the  perscm 
so  nominated  should  have  died  before  the  deceased 
member,  or  in  case  the  member  should  have  revoked 
such  nomination,  then  such  sum  should  be  paid  to 
the  person  who  should  appear  to  be  entitled  uiiider 
the  Statutes  of  Distributions  to  receive  the  aame, 
without  taking  out  letters  of  administration. 

Hcdd,  on  the  winding  up  of  the  socieiy,  that  tlie 
true  construction  of  the  niles  was  that,  whenever 
there  was  a  competition  between  persons  who  had 
given  notice  to  withdraw  their  shares  aad  tlie 
widows  and  children  of  deceased  members  whom 
the  society  was  bound  to  recognise  under  daoae  25, 
then  the  widows  and  children  should  always  have 
precedence. 

Held,  therefore,  that,  under  the  scheme  of 
arrangement,  such  widows  and  children  were  en- 
titled to  be  paid  in  prioiity  to  the  other  share* 
holders  of  the  society,  such  widows  and  ofaildren 
ranking  inter  se  according  to  the  dates  of  the  deaths 
of  the  deceased  members  through  whooi  tiiey 
claimed.— W^T  Londok  BuiLDma  Sogistt,  Bi, 
C.A. 

See  also  Inland  Bevenue,  1. 

BUBIAL:— 

New  burial-ground — Addition  to  a%  dd  frunol- 
ground^Approval  of  Secretary  of  Slate — Burial  Ad, 

1852  (15  &  16  Vict,  c  85),  ss.  25, 26,  ZS—Burial  Ad, 

1853  (16  &  17  Vict.  c.  134),  ss.  1,  6.— Under  ths 
Burial  Act,  1852,  a  burial  board  can  buy  land  or 
appropriate  parish  land,  or  accept  a  gilt  of  laad, 
for  the  purpose  of  a  burial-ground  without  ths 


preliminary  sanction  of  a  Secretary  of  State. 
The  restriction  oontained  in  section  6   oi 


fhs 


Burial  Act,  1853,  as  to  the  opening  of  any 
burial-ground  without  the  consent  of  a  SemfeKT 
of  State  applies  only  to  the  "  provision  and  user'* 
of  such  bunal-ground,  and  not  to  its  anqnifationliy 
a  burial  board. 

Consequently  it  is  in^  Of  rw  of  a  bmial  board, 
or  ^eir  statutory  suooessors,  to  acquire  groend 
adjacent  to  theur  existing  bunal-grouiid  as  an  addi- 
tion to  it  without  obtaining  the  approval  of  s 
Secretarv  of  State. 

So  hdd  by  the  Oourt  of  Appeal,  reveffring  tht 
decision  of  Byrne,  J.— Wabd  v.  Pobxsmouti 
(Mayob),  C.A.,  610. 

See  also  Ecdesiastioal  Law,  3;  Local  Qoven* 
ment,  37 ;  Mandamus. 

BYE-LAW.— See  Local  Gevemment,  3,  5,  6.  7,  20. 

CANADA,  LAW  of:— 

1.  Ontario  —  British  North  America  AcL^  18S7 
(30  &  31  Vict,  c  3),  s.  92,  sub-secOon  I,  4,  14— 
Powers  of  provincial  legislature — Revised  Statutes  </ 
Ontario,  1877,  c.  IZd^Provindal  bar— Power  U 
issue  wUents  of  precedence. 

Held,  that,  according  to  the  true  oonsfenustioa  of 
the  British  North  America  Act,  1867,  a.  92,  wnb- 
sections  1,  4,  14,  Revised  Statutes  of  Ontario,  1877, 
c.  139,  whidi  empowers  the  Lieutenant-Goveoiflr 
of  the  province  to  confer  preoedenoe  hj  patsati 
upon  such  members  of  the  bar  of  the  proviaes  ai 
he  may  think  fit  to  select,  is  intra  vires  ol  the 
provincial  legislature. — ^AnoBirET-GnnE&Ai,  worn 

CaNAX>JL    v.    AtTOBNXT-GBNSIUL    fob    OvtAMSO, 

p.a 

2.  Ontario — Oompomy—Statutory  dutie$  o/  a  or- 
poration—J^reach — Cause  of  action. — ^Wbe^  by  aa 
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Act  extending  the  powers  of  the  respondent  com- 
pany certain  dnties  and  obligations  were  imposed 
on  it  for  the  benefit  of  its  customers  with  a  view 
to  the  reduction  of  the  price  of  gas  contingent  on 
the  amount  of  surplus  net  profit,  bat  no  pecuniary 
penalty  was  imposed  for  default  and  no  right  of 
action  given  to  persons  aggrieved,  provision 
however  being  made  for  its  accounts  being  audited 
by  direction  of  the  mayor  of  the  corporation  with 
whose  assent  the  company  was  originally  estab- 
lished. 

Held,  that  no  individual  customer  had  a  rifht  of 
action  against  the  company  for  non-compliance 
with  the  provisions  of  the  Act.  Such  a  right  only 
arises  where  given  by  the  Act,  and  especiaUy  so 
where  the  Act  as  in  this  case  is  in  the  nature  of  a 
private  legislative  bargain,  and  not  one  of  public 
and  general  polioy.-^OHNSTON  Type  Fottndey 
Co.  V.  ToBONTO  Gas  Consumbbs  Co.,  P.(7. 

3.  Ontario— Powers  of  provincial  legislature — Ap~ 
pointment  of  Queen's  Counsel — Powers  of  Lieutenant' 
Governor  of  province — Prerogative  of  Vrotvn, — An 
Act  of  a  provincial  legislature  empowering  the 
lieutenant-Govemor  to  appoint  by  letters  patent 
Queen's  Oounsel  within  the  province,  is  within  the 
limit  of  their  legislative  authority,  and  such  ap- 
pointments by  the  Lieutenant-Govemor  do  not 
constitute  an  encroachment  upon  the  prerogative  of 
the  Crown. — ^AxTOBNEY-GENEBAii  FOB  Canada  v. 

OnTABIO  ATTOBNBY-GEinEBAL  (NO.  2),  P.O. 

4.  Quebec — Underground  wires — Power  to  lay 
wires  underground  for  purpose  of  supplying  electricity 
and  gas — BiglU  to  excavate  streets — Quebec  Act{bb& 
56  Vict.  c.  77),  «.  5 — Construction, — Section  5  of  the 
respondent  company's  incorporating  Act  {ob  &  66 
Vict.  0.  77)  empowered  it  on  certain  conditions 
(which  have  been  complied  with)  to  lay  its  wires 
underground  as  the  same  may  be  necessary,  and  in 
so  many  streets,  squares,  highways,  kmes,  and 
public  places  as  may  be  deemed  necessary  for  the 
purpose  of  supplying  electricity  and  jg^as. 

Held,  that  the  power  to  open  streets,  that  is,  to 
break  up  their  surface  and  excavate  them,  is  plainly 
involved  in  this  provision,  and  that  an  injunction 
obtained  by  the  respondents  to  restrain  the  munici- 
pality from  interfering  therewith  was  properly 
granted. — Montbkal  (Ctty  of)  v.  Standabd  I^qht 

AND  POWBB  Co.,  P.C, 

DAPE  of  GOOD  HOPE,  LAW  of  :— 

Contract  —  Constrttction  —  Water,  supply  of  — 
Monopoly — Mining  purposes,— "Where  the  respon- 
dents had  agreed  for  a  specified  period  to  ' '  obtain 
and  purchase  all  the  water  required  by  them  for 
their  mining  purposes"  from  the  appellants  and 
from  no  other  person,  with  a  proviso  excepting 
any  water  obtained  by  them  from  their  own 
mines. 

Held,  (1)  that  the  proviso  was  not  limited  to 
such  of  the  mines  as  the  respondents  possessed  at 
the  date  of  the  agreement ;  and  (2)  that  the  respon- 
dents could  not,  by  obtaining  a  supply  of  water 
gratis  elsewhere,  hereby  deprive  the  appellants 
of  their  monopoly  of  supply. — Kimbebley  Wateb- 
woBKS  Go.  v.  Db  Beebs  Consolidated  Mines, 
P.C. 

rEBTIOBARL^See  Justices,  6-8. 

WrSTLON,  LAW  of  :— 

Begtsiration — Priority — Mortgage  bonds — Unregis" 
iered  anie^nuptial  settlement— CeyUm  Land  Begistrch- 
turn  Ordinance  VIIL  of  1863,  «.  39. 

Held,  that  under  section  39  of  the  Ceylon  Land 
B^gittratiopOrdinanceYIIIfOf  1863,anunregistezed  , 


deed  of  ante-nuptial  settlement  executed  by  a  wife 
is  postponed  to  subsequently  registered  mortgage 
bonds  relating  to  the  settled  estates  and  jointly 
executed  by  both  husband  and  wife,  bond  fide  and 
for  valuable  consideration. — Gaudeb  v.  Dasse- 
NAIKB,  P,0, 

CHAEITY  :— 

1.  Churchwardens — Income  of  charity  estate — 
Banking  account — Anticipation  of  rents — Charge  on 
charitable  property— Charitable  Trusts  Admendment 
Act,  1855  (18  &  19  Vict.  ,c.  124),  s.  29— Estates  held 
on  old  parochial  trusts,  the  origin  of  which  was 
unknown,  were  in  1865  vested  in  trustees  by  a  deed 
of  appointment  of  new  trustees  upon  trust  to  per- 
mit and  suffer  the  churchwardens  of  St.  B.,  in  the 
City  of  London,  to  receive  and  take  the  rents  as  the 
same  should  from  time  to  time  grow  due  and  be  pay- 
able as  formerly  had  been  used,  and  for  such 
charitable  uses,  intents,  and  purposes  as  the  same 
had  been  usually  employed  by  the  parishioners  of 
of  the  said  parish,  whether  in  or  about  the  repairs 
of  the  church,  the  relief  of  the  poor  of  the  parish, 
or  any  other  of  the  public  affairs  of  the  parish.  The 
churchwardens  kept  an  account  with  a  bank  headed 
as  the  account  of  the  churchwardens,  not  mention- 
ing their  names,  and  for  many  years  this  account  had 
been  kept  as  a  continuous  account,  an  adverse 
balance  at  the  end  of  one  year  being  paid  out  of 
rents  of  subsequent  years.  From  1885  to  1888  the 
then  churchwardens,  there  being  a  temporary 
diminution  of  income,  obtained  from  the  bank, 
without  the  sanction  of  the  Charity  Commissioners, 
advances  amounting  to  £3,000,  which  were  carried 
to  the  credit  of  the  churchwardens  in  the  account.  In 
1891  a  scheme  by  the  Charity  Commissioners  under 
the  City  of  London  Parochial  Charities  Act,  1883 
(46  &  47  Vict.  0.  36),  came  into  effect,  by  which  the 
estates  were  vested  in  the  Official  Trustee  of  Charity 
Lands,  and  the  administration  of  the  rents  in  the 
Trustees  of  the  London  Parochial  Charities.  The 
bank  then  sued  the  individual  churchwardens  in 
whose  time  the  advances  had  been  made  for  the 
advances ;  and  the  churchwardens  brought  an  action 
against  the  Official  Trustee  of  Charity  Lands  and  the 
Trustees  of  the  London  Parochial  Charities  to  be 
indemnified  out  of  the  rents  against  the  claims  of 
the  bank. 

Held,  by  Bomer^  J.,  that  on  the  construction  of 
the  deed  appointing  new  trustees,  the  church- 
wardens for  the  time  being  could  only  receive  the 
rents  as  they  became  due  and  apply  them,  and  had 
no  power  to  anticipate  the  income  so  as  to  have  a 
claim  on  the  future  income,  and  that  their  claim 
therefore  failed : 

Held,  by  the  Court  of  Appeal,  that  whether  this 
was  a  correct  view  or  not  the  churchwardens'  claim 
was  defeated  by  the  Charitable  Trusts  Amendment 
Act,  1855,  s.  29,  which  prohibits  any  sale,  mortgage, 
or  charge  of  a  charity  estate  without  the  approval 
of  the  Charity  Commissioners. — Fell  v,  Offioial 
Tbustee  op  Chabity  Lands,  C.A. 

2.  Ecclesiastical  charity — Local  Government  Act, 
1894  (66  &  67  Vict.  c.  73),  ss.  14,  70.  75.— A  testa- 
trix charged  certain  lands  with  the  payment  of  £3 
a  year,  to  be  paid  on  the  feast  day  of  St.  Thomas 
the  Apostle  to  the  churchwardens  of  A.,  to  be  laid 
out  by  them  in  the  purchase  of  fiannel  petticoats, 
stockings,  or  gowns  to  be  given  to  six  old  and  poor 
widows  of  the  said  parish  whom  they  should  judge 
to  be  the  properest  objects  to  receive  the  same, 
with  preference  to  those  who,  not  being  disabled  by 
infirmity  or  sickness,  were  most  constant  in  their 
attendance  on  the  public  services  of  the  church. 
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Held,  that  thia  was  not  an  eodenastical  obarity 
within  the  meaning  of  seotion  75  of  the  Local 
Govemment  Aot,  1894,  and  that  new  trustees 
might  be  appointed  under  section  14  of  that  Act  by 
the  pariah  council,  in  the  place  of  the  church- 
wardens.—Boss  Ohahtty,  Be,  Ch,D.  North,  J,,  27. 

3.  "  EceleBicuiical  charity  " — Member  of  Church  of 
England  as  auch — Local  Oovemment  Act,  1894  (56  & 
57  Vict,  c.  73),  M.  70,  75.— The  foimder  of  a  charity 
required  that  the  objects  of  it  should  be  selected 
from  persons  who  should  have  (1)  regularly 
attended  Divine  service  at  the  parish  church  for  a 
fixed  period;  (2)  been  partakers  of  the  Holy 
Communion;  (3)  lived  a  godly,  righteous,  and 
sober  life,  to  the  glory  of  (}od*B  holy  Name ;  and 
that  the  trustees  should  be  members  of  the  Church 
of  England. 

Held  that  this  was  a  charity  for  the  members  of 
the  Church  of  England  as  such ;  and  was  therefore 
an  ecclesiastical  churity  within  the  meaning  of 
section  75  of  the  Local  Government  Act,  1894. — 
PsfiBT  Almshouses,  Be,  Ch,D.  Stirling,  J,,  360. 

4.  Mortgage  of  property  of^-Juriadiction  of  Charity 
Commiasionera'^**  Cathedral,  collegiate,  chapter,  or 
other  achoola  "  —  Worda  "  ejusdem  generis  '*  — 
Charitable  Trusta  Act,  1853  ?16  &  17  Vict.  c.  137), 
a.  62.— By  section  62  of  the  Charitable  Trusts  Act, 
1853,  it  is  enacted  that  that  Act  shall  not  extend  to 
certain  kinds  of  charitable  institutions  therein 
specifically  mentioned,  but  the  said  section  c6n- 
dudes  with  a  proviso  that  '*the  said  exemption 
shall  not  extend  to  cathedral,  collegiate,  chapter, 
or  other  schools." 

Held,  that  such  proviso  ought  to  be  so  construed 
as  to  apply  only  to  schools  ^'uadem  generia  with 
cathedral,  coUesiate,  and  chapter  schools.— Stook- 
POBT  Baqged  Schools,  Be,  Ch.D,  Stirling,  J.,  455. 

5.  Mortgage^Bedl  estate  held  in  trust  for  charity 
-^Sanction  of  court — Practice— Service  of  petition^ 
BcmiUy'a  Act  (52  Geo.  3,  c.  101).— The  court  may 
sanction  a  scheme  providing  (inter  a2u»)  for  the 
mort^;age  of  real  estate  belonging  to  a  chfuity. 

It  IS  unnecessary  to  serve  uie  Attomey-Cfeneral 
with  a  petition  under  Bomilly 's  Act  for  the  sanction 
by  the  court  of  a  scheme  providing  for  the  sale  of 
real  estate  belonging  to  a  charity  and  the  purchase 
of  new  premises  with  the  proceeds  of  sale,  and  ad- 
ditional moneys  to  be  raised  by  mortgage  of  the 
trust  property;  but  the  trustees  of  the  charitv 
other  Uian  the  petitioning^  trustees  should  be  madfe 
respondents  to  the  petition. — Stockfobt  Baqqei) 
Schools  (No.  2),  Be,  Ch.D.  Stirling,  J. 

See  also  Vendor  and  Purchaser,  11 ;  Will,  6,  7. 

COAL.— See  Weights  and  Measures. 

COMPANY;— 

1.  Artidea  of  asaociaiion — Winding  up — Bight  of 
contributory  to  petition  for — Limitations  irnpoaed  by 
artidea— Validity^Companiea  Act,  1862  (25  &  26 
Vict.  c.  89),  aa.  79,  82.— It  is  not  competent  for  a 
limited  company  to  curtail  by  its  articles  of  associa- 
tion the  statutory  right  of  any  of  its  members  to 
present  a  windmg-up  petition  to  the  court — 
PsYEBiL  Gold  Mines,  Be,  C.A.,  198. 

2.  Debenturea — Charge  on  aU  *' property** — C7h- 
called  capital. — In  a  charge  created  by  debentures 
issued  by  a  limited  company  on  all  present  and 
future  property  of  the  company,  the  word 
*' property"  does  not  include  uncalled  capital  of 
the  company.— BussL^N  Sfbatt's  Patent,  Be, 
Johnson  v.  Btxsslin  Speatt's  Patent,  C.A.,  514* 


3.  Debenturea — Bquitahle  aecurity — Option  to  oaH 
for  debenture. — An  option  to  call  at  any  time  lor  a 
specified  amount  of  debentures  in  satisfaotioii  of 
a  promissory  note  may  be  exercised  at  any  time 
wlule  the  issue  is  unexhausted.  The  holder  of 
such  a  security  is  in  equity  a  debeDtore-holder. 

In  re  Queenaland  Land  and  Coal  Co.^  Davia  v. 
MaHin,  42  W.  B.  600,  [1894]  3  Ch.  181,  followed.— 
Pegge  v.  Neath  Teamways  Co.,  Ch.D.  North,  J., 
243. 

4.  Debsnturea — No  profita — Debenture  interest  paid 
out  of  capital — No  obligation  to  recoup  capital  oat  of 
proftta  o/aubaequent  year  before  paying  dividend. — ^Tbe 
principal  mine  of  a  mining  company  f^  in, 
rendering  further  working  impossible  withoat  a 
previous  expenditure  of  large  sums  of  money  in 
re-opening  it.  To  obtain  the  necessary  f ands  far 
this  purpose  the  capital  of  the  company  wss 
increased  by  the  issue  of  shares  and  debcEntnns, 
and  ultimately  the  mine  was  re- opened  and 
working  rfcommenoed.  From  the  date  of  the 
issue  of  •  the  debentures  to  the  date  of  iSata 
re-opening  of  the  mine  the  company  made  no 
profits  and  the  interest  on  the  debMiturea  ivaspaid 
out  of  capital.  When  the  working  reoonimenetd 
profits  were  made  and  the  debenture  interest  and 
all  outgoings  were  paid  out  of  inoome.  Tha 
directors  tl^  proposed  to  pay  a  dividend  out  of 
the  profits  for  the  year,  and  to  carry  over  ths 
remainder  to  a  sinking  fund  which  they  ojMnsd 
with  {he  object  of  recouping  the  anu>nnt  paid  out 
of  capital  for  interest  on  the  debentures.  XJpoa  t 
motion  for  an  injunction  to  restrain  them  froa 
pairing  a  dividend  out  of  profits  until  the  amoont 
paid  out  of  capital  for  debenture  intereat  ia 
previous  years  had  been  repaid. 

Held,  that  the  company  were  not  bound  to  apply 
{>rofit8  in  replacing  the  amount  paid  oat  of  o^iul 
for  debenture  interest  in  previous  yoars  hsiate 
declaring  a  dividend.~BosAKQUBT  v.  St.  Jokv  £"11 
Bet  MimKa  Co.,  Ch.D.  North,  J., 

6.  Debenturea — Payment  by  indalmentB — Specijk 
performance  of  agreement — Agreement  to  lend  money-' 
Damages. — Specific  performance  of  a  oontzaot  \o 
lend  money  will  not  oe  granted,  and  this  is  eqiislly 
so  where  the  agreement  on  the  one  side  is  to  Issd 
money  for  a  term  of  years,  and  on  tike  otiier  to 
give  the  lender  certain  specified  security  lor  ha 
loan. 

Decision  of  the  Court  of  Appeal  (45  W.  R.  4C 
[1897]  1  Q.  B.  692)  affirmed.— South  Ateicai 
Tebbitobies  t;.  Wallikotoit,  H.L.,  545. 

6.  Debenture — Power  toappoint  receiver — Ftdndar^ 
power — Juriadiction  of  couH, — Each  of  a  secies  d 
debentures  issued  by  a  company  and  laiiktii^  pini 
passu,  contained  a  condition  that  in  a  certain  evcat 
a  named  debenture-holder  should  have  posrar  ts 
appoint  a  receiver.  The  event  having  happeaed, 
that  debenture-holder,  who  was  a  lax^ge  share- 
holder in  the  company,  appointed  a  reoetver,  sot 
for  the  protection  of  the  debenture-holders,  bat  is 
the  interest  of  the  company  and  its  shareho&deis. 

Held,  that  the  power  was  a  fiduoiaiy  one,  sad 
must  be  exercised  m  the  interest  of  the  debeotBTS- 
holders  as  such,  and  that  the  court  had  jnziMfioliis 
to  interfere  for  their  protection  by  appointor 
another  receiver.  Receiver  appointed  aooordiBgij. 
— ^Maskelyne  British  Typewriter,  Rb,  Stcakt 
V.  Maskelyke  British  Typewriter,  (7.^.,  294. 

7.  Debenturea  —  Priority  betvfeen  equitahle  mo^ 
gageea  —  Notice — Negligence  of  first  morC^ofoe  » 
custody  of  deeda. — A  company  had  created  by  way 
of  equitable  mortgage  certain  debentures. 
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were  secured  by  a  floating  charge  on  all  the  pro- 
perty of  the  company.  There  was  a  condition  that 
the  company  should  not  be  at  liberty  to  create  any 
charge  npon  its  freehold  or  leasehold  property  in 
priority  to  the  debentures.  The  title-deeds  of  such 
property  were  left  in  tiie  possession  of  the  com- 
pany, and  were,  subsequently  to  the  issue  of  the 
debentures,  d^osited  with  the  company's  bank  to 
secure  an  oTerdraft.  The  bank  had  tiien  no  nottoe 
of  the  existence  of  the  charge  created  by  the 
debentures.  In  the  liquidation  of  the  company 
the  bank  daimed  to  have  a  prior  charge,  and  to 
retain  the  title-deeds  until  their  debt  was  paid. 

Held,  that  though,  as  between  equitable  in  cum- 
branoers,  the  general  rule  is  that,  where  other 
equities  are  equal,  the  first  in  time  has  priority, 
tbat  in  the  present  case,  having  regard  to  the 
possession  of  the  title-deeds  and  other  circum- 
stances, the  bank  had  the  better  equity,  and  were 
entitled  to  priority  for  their  charge. — Castsll  & 
Bbowk,  Bb,  Union  Bank  of  London,  Ex  fabtb, 
Ch.D.  Eomer,  J.,  248. 

8.  Ikbrnturea^IUdemption'^'*  Bedeemalle**  aink- 
ing  /ttfK2—iVo0pedM.— Debentures  issued  by  a 
company  provided  that  the  company  should  carry 
to  the  credit  of  a  sinking  fund  in  each  half-year  the 
sum  of  £2,500  which  should  be  applied  in  redeem- 
ing at  a  specified  premium,  on  the  1st  of  January 
and  the  Ist  of  Jviiy  in  eadi  year,  so  many  of  the 
debentures  issued  as  the  sum  from  time  to  time 
standing  to  the  credit  of  the  sinking  fund  should 
suffice  to  pay  off,  the  particular  debentures  to  be 
redeemed  on  each  occasion  being  determined  by 
half-ycSarlv  drawings.  The  prospectus  which  the 
company  had  previously  issued,  mviting  subscrip- 
tions for  the  debentures,  stated  that  they  were  to 
be  *' redeemable  within  seventeen  years  by  half- 
yearly  drawings  on  the  1st  of  January  and  the  1st 
July  in  each  year  by  the  application  of  a  sinking 
fund  of  £5,000  per  annum." 

Held,  that,  even  if  the  prospectus  could  be 
looked  at  in  order  to  ascertain  the  contract  between 
the  companv  and  the  debenture-holders,  the  word 
*' redeemable "  meant  only  that  the  debentures 
were  to  be  liable  to  redemption  during  the  seven- 
teen years,  but  tbat  there  was  no  obligation  upon 
the  company  that  they  should  all  be  redeemed 
within  that  period. 

Semble,  however,  that  the  debentures  contained 
the  whole  contract  between  the  company  and  the 
debenture-holders,  and  that  the  prospectus  could 
not  be  looked  at  for  the  purpose  of  interpreting 
the  oontract.— Chicago  Q&anabibs  Co.,  Be, 
MoBJLisoN  t;.  Same,  Ch.D.  North,  J. 

9.  Deheriture-Jioldera — Floating  security — Execution 
creditor — Sheriff-— Priority, — A  trading  company 
issued  first  mortgage  debentures  payable  on  the  31st 
of  December,  1898.  They  were  secured  by  a  fioat- 
ing  charge  upon  all  the  property  of  the  comx>any. 
Indorsed  on  tne  debentures  was  the  provision  that 
they  should  become  payable  "  if  an  order  is  made, 
or  an  effective  resolution  is  passed,  for  winding  up 
the  company  " ;  also,  "  whenever  the  trustee  of  the 
vritluji'inentioned  trust  deed  shall  have  entered 
upon  the  mortgaged  premises  comprised  in  the  trust 
deed,  or  appointed  a  receiver  or  receivers  under  the 
provisioxis  uierein  contained."  A  further  condition 
was  that  no  part  of  the  property  subject  to  the 
seourity  should  be  dealt  with  except  m  the  ordinary 
oouTse  of  business  of  the  company. 

The  debenture-holders  were  entitled  to  the 
benefits  and  subject  to  the  conditions  of  the  said 
trust  deed,  which  vested  in  a  trustee  for  the  benefit 
of  the  debenture-holders  the  leasehold  property  and 


the  uncalled  capital  of  the  company,  and  gave  to 
such  trustee  the  right  to  call  upon  the  company  to 
vest  in  him  all  the  property  of  tne  company ,  out  the 
company  was  left  free — until  the  tnistee  or  the 
debenture-holders  took  action  on  the  happening  of 
any  of  certain  events  contemplated  by  the  deed, 
one  of  which  was  '*  If  any  execution,  sequestration, 
extent,  or  other  process  of  any  court  or  authority  is 
sued  out  against  the  property  of  the  company  for 
any  sum  whatsoever,"  or  unnl  the  happening  of 
anv  of  the  events  contemplated  by  the  terms  of  the 
debentures — ^to  carry  on  the  business  and  deal,  but 
only  in  the  ordinary  course  of  business,  with  the 
assets  of  the  company. 

The  plaintiffs  obtained  judgment  against  the 
company  for  a  sum  of  money,  and  a  writ  of  ft.  fa. 
was  issued,  under  which  the  sheriff  seized  certain 
goods  in  the  possession  of  the  company  which 
were  charged  oy  the  debentures.  The  claimant 
then,  for  himself  and  the  other  debenture-holders, 
daimed  the  goods  as  theirs  under  the  debenture 
securities.  The  sheriff  thereupon  interpleaded. 
The  due  date  of  the  debentures  had  not  then 
arrived,  nor  had  any  winding-up  resolution  been 
passed.  No  receiver  had  been  appointed,  nor  had 
the  trustee  put  in  force  his  powers  under  the  trust 
deed. 

Held,  that  the  rights  of  the  debenture-holders 
prevailed  against  those  of  the  execution  creditor. 
The  seizure  under  the  execution  on  the  judgment 
was  not  a  dealing  by  the  company  in  the  orcunary 
course  of  business  within  the  condition  indorsed  on 
the  debentures.  The  security  had  become  enforce- 
able by  reason  of  the  fact  that  an  execution  had  been 
sued  out  against  the  company.  The  goods  seized 
were  charged  with  the  payment  of  the  amount  of 
the  debentures,  which  exceeded  the  value  of  the 
p^oods,  and  the  judgment  debtor  had  therefore  no 
mterest  in  the  property  seized  available  to  satisfy 
the  judgment  debt.— Dayey  v.  WhJiIAMSON, 
Q.B.D.,  571. 

10.  Diredora — Breach  of  tnui — ^Ultra  vires — 
Parties  to  eue — Laches — Statute  of  Limitations — 
Trustee  Act,  1888  (51  &  52  Vid.  c.  59),  «.  8— ilfan- 
cTiester,  Sheffield^  and  Lincoln  {Various  Powere)  Act, 
1891  (54  &  55  Vict.  c.  cxiv.),  se.  45,  47.— In  July, 
1890,  the  plaintiffs  contracted  with  the  Bail  ways 
and  General  Co.  (Limited)  for  the  sale  of  certam 
stock  in  the  Wrexham,  Mold,  and  Connah's  Quay 
Bailway.  The  real  purchaser,  however,  was  the 
Manchester,  Sheffield,  and  Lincoln  Bailway,  and 
the  money  was  paid  by  that  company  in  two  sums, 
the  larger  on  the  5th  of  August,  and  the  smaller 
on  the  10th  of  October,  1890.  These  payments 
were  then  ultra  vires.  But  by  their  Act  of  1891 
thev  were  authorized  to  subscribe  towards  the 
undertaking  of  the  Wrexham  Co.,  and  to  hold 
shares  therein,  and  a  resolution  authorizing  the 
Manchester  Co.  to  so  subscribe  was  agreed  to  the 
day  after  the  Act  passed.  The  books  of  the  Man- 
chester Co.  did  not  accurately  represent  the  facts. 
The  writ  was  issued  on  the  6th  of  August,  1896. 
claiming  against  three  of  the  directors  repayment 
to  the  companv  of  these  sums. 

Held,  (1)  that  the  purchase  was  not  a  sub- 
scription within  the  meaning  of  the  Act  of  1891, 
and  was  therefore  tdtra  vires, 

(2)  That,  as  to  the  larger  sum,  the  writ  not 
having  been  issued  within  six  ^ears  and  no  fraud 
being  alleged,  the  Statute  of  Lmiitations  afforded 
a  good  dcSence. 

(3)  That,  as  to  the  smaller  sum,  the  evidence 
showed  that  the  plaintiffs  had  purchased  shares  to 
enable  them  to  bring  the  action,  and  that  they 
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were  a^are  of  the  purobase  by  tbe  Maocbester  Co. 
before  October,  1890,  and  tbat,  under  tbe  circum- 
stances, therefore,  tbe  action  ought  to  bave  been 
brought  by  the  company  and  not  by  the  plain- 
tiffa.— WuiTWAM  V.  Watkin,  Ch,D.  Stirling,  J. 

1 1 .  Directors  —  Qualification  —  Casual  vacancy — 
Calls  on  shares — Invalidity, — A  clause  in  the 
articles  of  association  of  the  A.  Go.  provided  that 
any  acts  done  at  any  meeting  of  the  directors 
should,  notwithstanding  that  it  should  be  after- 
wards discovered  that  there  was  some  defect  in  the 
appointment  of  such  directors,  or  that  they  were 
disqualified,  be  as  valid  as  if  every  such  person  had 
been  duly  appointed  and  was  quaUfied  to  be  a 
director. 

N.,  who  had  been  duly  appointed  a  director  of 
tbe  A.  Co.,  transferred  all  his  shares,  and  for  a 
few  days  was  without  a  director's  qualification. 
After  re-acquiring  his  qualification  he,  without  being 
formally  re-elected,  acted  as  a  dix^otor,  and,  in 
conjunction  with  bis  co- directors,  made  a  call  on 
the  shares. 

Held  (reversing  Bidley,  J.),  that  the  acts  done, 
by  N.  in  his  capacity  of  a  director  were  validated 
by  tbe  clause  in  the  articles  of  association  (as  above 
set  out). 

Further,  the  clause  operates  not  only  as  between 
tbe  company  and  its  members,  but  also  as  between 
the  company  and  third  parties. 

IJowheach  Coal  Co.  v.  Teague,  8  W.  B.  264, 
5H.  &  N.  151,  explained. — Dawson  v.  Afbioan 
Teadinq  Co.,  C.A.,  132. 

12.  Mortgage — Receiver  —  Principal  and  agent — 
Liability  for  goods  ordered, — By  an  indenture  of 
second  mortgage  all  the  land  and  property,  and  all 
the  business  and  undertaking  of  a  limited  company 
were  conveyed  to  the  appellant  as  trustee  for  the 
second  debenture-holders.  By  this  deed  it  was 
provided  that  the  trustee  might  appoint  a  receiver 
of  the  mortgaged  premises,  who  should  have 
power  to  enter  .into  possession  and  carry  on  the 
business,  and  that  the  person  so  appointed  should 
be  the  agent  of  the  company,  who  alone  should  be 
liable  for  his  acts  and  defaults.  The  trustee 
appointed  K.  receiver,  the  instrument  appointing 
him  containing  certain  regulations  as  to  payment  of 
money  received  into  the  appellant's  bank,  and  that 
cheques  drawn  by  him  should  be  countersigned  by 
the  appellant's  solicitor,  who  was  also  chairman  of 
the  company.  Immediately  after  his  appoint- 
ment the  receiver  entered  into  possession  and 
carried  on  the  business,  and  goods  were  ordered  by 
him  signed  in  the  company's  name,  with  the 
addition  '*  K.,  Beceiver."  Soon  after  the  appoint- 
ment of  the  receiver,  an  order  was  made  for  the 
compulsory  winding  up  of  the  company,  and  a 
liquidator  was  appointed,  who,  however,  did  not 
displace  the  receiver.  K.  continued  to  carry  on 
the  business,  and,  in  the  course  of  doing  so, 
ordered  goods  from  the  respondents  in  the  above- 
mentioned  form. 

Held,  in  an  action  brought  by  the  respondents 
against  tbe  trustee  for  the  price  of  the  goods 
supplied  to  the  receiver's  order,  that  the  receiver 
was  agent  for  the  mortgagors  (the  company),  and 
that  the  trustee  was  under  no  liability. 

Decision  of  the  Court  of  Appeal  ([1896]  1  Q,  B. 
669)  reversed.— Gosling  v,  Gaskell,  //.L.,  208. 

13.  Reduction  of  capital — Cajnial  lost  or  unrepre^ 
sented  by  available  assets — Arrears  of  dividends  on 
jrreference  shares — Inequality  of  reduction — Conver^ 
sion  of  preference  into  ordinary  shares. — An  incor- 
porated society  whose  articles  of  association  did 


not  give  power  to  modify  rights,  or  to  subdivide 
shares,  or  to  reduce  capital,  having  issued  both 
preference  and  ordinary  shares  of  £5  each,  finding 
that,  owing  partly  to  the  defalcations  and  mis- 
management of  a  former  manager  and  partly  to 
depreciation  of  property,  its  capital  had  been  lost 
or  was  unrepresented  by  available  assets  to  the 
extent  of  a  large  amount,  and  also  that  the  airpan 
of  dividends  on  the  preference  shares  amounted  to 
a  considerable  sum,  added  to  its  articles  of  assooia- 
tion  articles  for  the  above-mentioned  pnrposei, 
and  then  prepared  a  scheme  which  was  approved 
by  a  majority  of  each  class  of  shareholders,  under 
which  some  ordinary  shares  which  had  been  tnuu- 
f erred  to  the  society  were  cancelled,  the  prefereuoe 
shares  were  reduced  to  £2  shares  and  th^  divided 
into  £1  shares,  the  ordinary  shares  were  redooed 
to  shares  of  10s.  each  and  then  consolidikted  into 
£1  shares,  the  arrears  of  dividends  on  the  prefer- 
ence shares  were  cancelled,  and  tbe  preferenoe 
shares  were  made  to  rank  pari  passu  with  and  to 
bave  only  the  rights  and  privileges  of  ordinirj 
shares. 

The  sodety  then  petitioned  the  court  to  oonfirm 
the  reduction  of  its  capital  and  to  approve  minntes 
for  registration.    The  petition  was  unopposed. 

The  court  confirmed  the  reduction  and  approved 
the  minutes.— National  Dwelunqs  Sogiett,  Eb, 
Ch,D,  North,  J. 

14.  Register — Inspection — Eig?tt  to  take  ejiradi— 
Companies  Act,  1862  (25  &  26  Vict,  c-  89),  j.  32.- 
The  light  of  inspection  under  section  32  of  tbe 
Companies  Act,  1862,  includes  the  right  of  tskin^ 
copies  of  the  register. — BooBD  v.  Af&icait  Ooi- 
BOLIDATBD  LAND  Co.,  Ch,D.  North,  t/.,  150. 

15.  Sale  of  undertaking — Bonus  to  direeten- 
Ultra  vires — Notice  of  purpose  of  extraordinary  iwrf- 
ing — Sufficiency  of  notice — Companies  Clauses  Ad, 
1845  (8  Vict,  c.  16),  ss,  71,  85,  86.— Tbe  directonof 
the  C.  Co.  entered  into  a  provisional  agreement  for 
the  sale  of  their  undertaking  and  assets  to  the  T. 
Co.  One  of  the  terms  of  the  agreement  was  th«t 
a  lump  sum  should  be  paid  to  the  directors  sad 
secretary  of  tbe  C.  Co.  as  compensation  for  Ion  of 
office.  The  agreement  was  conditional  upon  iu 
adoption  by  the  shareholders  of  the  Cw  Go.  in 
l^eneral  meeting.  The  notice  convening  the  meet- 
ing stated  that  the  purpose  of  the  meeting  was  to 
consider  and,  if  advisable,  approve  the  terms  of  ^ 
agreement. 

Held,  (1)  that  the  agreement  was  not  ultra  nra 
on  account  of  the  compensation  to  be  paid  to  tk 
directors  and  secretary ;  but  (2)  that  the  notice  eoa- 
vening  the  meeting  did  not  sufficiently  disdon  the 
nature  of  the  business  to  be  considered  at  the  meet- 
ing, and  did  not,  therefore,  comply  with  the  pro- 
visions of  section  71  of  the  Companies  danses  Ac:, 
1845.        , 

Southall  V.  British  MiUual  Life  Assuranct  S^Wt^, 
19  W.  B.  865,  L.  B.  6  Ch.  App.  614,  di^ussed. 

ffuUon  V.  West  Cork  Railway  Co.,  31  W.  B.  827. 
23  Ch.  D.  654,  distinguished.— Kate  t*.  Cbot^ox 
Tbamways  Co.,  C.A,,  405. 

16.  Shares — Cofiiract— Conditional  appiiadi^m  f-^ 
shares — Repudiation — Opposing  winding  uppetith^^ 
Void  contract, — A  conditional  applicant  for  disNi 
in  a  company  before  allotment,  to  wbom  sham  aR 
allotted,  may  repudiate  his  shares  if  the  ooadiAMs 
specified  in  his  application  are  not  fulfilled,  astlMre 
is  no  conseusus  ad  idem,  and  therefore  thete  ii  bc 
contract  between  the  oompan;^  and  the  appliea&t 

This  right  of  repudiation  is  not  taken  awayhf 
his  appearance  on  a  petition  to  wind  up  the  o09- 
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Mny  as  a  oontribntory  opposing  sooh  a  petition. — 

BBIK8MSAD    &    Co.,    BB,     TOMLIN'a    OASB,     Ch^D. 

WHght,  J.,  171. 

17.  Shares  —  Coniract  —  Fully  paid-up  aharea  — 
Registration  of  subsidiary  contract  otily^-  Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  a.  25.— The  con- 
tract to  be  registered  under  section  26  of  the 
Companies  Act,  1867,  prior  to  the  issue  of  shares 
88  folly  }>aid  mnst,  in  order  to  comply  with  that 
section,  set  forth  all  the  material  terms  of  such 
flontraot. 

Therefore,  where  a  subsidiary  agreement  only 
was  filed,  which  redted  merely  that  by  another 
specified  agreement,  **for  the  considerations 
therein  mentioned,"  it  was  agreed  that  certain 
abares  should  be  allotted  as  fully  paid  up. 

Held,  that  such  registration  was  insufficient  to 
protect  the  allottees.— EiASASKHOMA  Stndio/ltb, 

£B,  O.ui.,  Si. 

18.  Shares  —  Gontraet  —  Fully  paid-up  shares  — 
Statement  of  consideration — Particularity — Rectifica- 
tion of  register — Order — Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s,  25.— The  contract  to  be  registered 
under  section  25  of  the  Companies  Act,  1867,  prior 
to  the  issue  of  shares  as  folly  paid,  most,  in  order 
to  comply  with  that  section,  describe  with  some 
degree  of  particularity  the  consideration  giyen  for 
the  shares.  A  mere  recital  in  the  filed  contract  to 
the  effect  that,  by  a  preyious  unfiled  agreement,  it 
was  affreed  to  allot  Uie  shares  in  consideration  of 
the  s2e  to  the  company  of  "  the  businesses  and 
property  mentioned  in  the  first  part  of  the 
schedule"  to  the  previous  agreement  and  "the 
leasehold  hereditaments,  short  particulars  of  which 
are  set  out  in  the  second  part"  of  the  same 
schedule,  does  not  describe  the  consideration  with 
gofficient  particularity* 

Form   of   order  for  rectification  of  register. — 
Mathailds,  Bb,  Ch,D.  Kekeunch^  </.,  346. 

19.  Shares — Conitrad — Option  of  taking  shares — 
Voluntary  liquidation — Damages  for  hreach  of  con^ 
tract. — ^The  fact  that  a  company  has  siven  to  any 
person  the  option  of  taking  its  unissued  shares  at  a 
future  date  at  an  agreed  price  does  not  fetter  ibe 
company  in  any  wajr  in  the  conduct  of  its  business 
in  the  interyal,  and  it  may  exercise  all  the  powers 
conferred  upon  it  bjr  the  memorandum  of  articles 
of  association,  and  either  dispose  of  its  business  to 
another  company  or  agree  to  a  voluntary 
liquidation. 

After  liquidation  proceedings  have  commenced 
a  person  holding  an  option  of  taking  shares  is 
entitled,  if  he  chooses  to  ezerdse  his  option,  to 
haTO  shares  issued  to  him  and  to  be  put  on  the  list 
of  contributories,  and  if  the  liquidators  refuse  to 
do  so,  the  measure  of  his  damages  is  his  share  in 
the  existing  assets  of  the  company  after  deducting 
the  prioe  he  had  agreed  to  pay  for  the  shares. — 

HiBSGH  V.  BlTBNS,  H,L, 

20.  Trade-name — Similarity — Nam/s  of  new  com- 
pany   incorporating  name    of   existing    company — 

(Companies  Act,  1862  r25  &  26  Vict.  c.  89),  s.  20 In 

18S8  the  M.  Co.  ana  the  K.  Co.  were  carrying  on 
business  as  separate  limited  companies,  and  con- 
tinued to  do  so  until  1897.  In  the  latter  year  the 
N*.  Co.  sold  its  business  to  B.,  who  converted  it  into , 
a  company  under  the  reffistered  title  of  the  N.  and  ^ 
If.  Co.  The  M.  Co.  having  brought  an  action 
igainst  theN.  and  M.  Co.  damiing  an  injunction. 

Held,  that  the  N.  and  M.  Co.  must  be  restrained 
Prom  using:  a  name  which  included  the  name  of  the 
IT.  Co.>  aiid  80  nearly  resembled  the  same  as  to  be 
^icnlated   to  deceive  the  public,   or  induce  the 


belief  that  the  business  carried  on  by  the  defendant 
company  was  the  same  as  the  business  carried  on 
by  the  M.  Co.,  or  in  anv  way  eonnected  therewith. 
The  reeistration  of  the  name  of  a  limited  com- 
pany which  includes  the  name  of  a  town  or  place 
gives  no  monopoly  to  that  company  of  the  par- 
ticular name  so  as  to  prevent  its  use  by  any  other 
limited  company,  provided  such  use  is  not  calculated 
to  deceive  the  pulmc — ^Manohbsteb  Bbeweby  Co. 

V.  NOBTH  ChBSHIRB  AlTD  MANOHBSTER  B&EWEBY 
Co.,  (7.-4.,  515. 

21.  Winding  up— Arrears  of  interest—Statutory 
powers—Specialty  debt— Statute  of  Limitations  (21 
Jac.  1,  c.  16) — Real  Property  Limitation  Act,  1833 
(3  &  4  Will.  4,  c.  27),  s.  S— Companies  Clauses  Act, 
1863  (26  &  27  Vict.  c.  118),  ss.  22,  23.— Section  27 
of  the  Companies  Clauses  Act,  1863,  provides  for 
the  recovery  of  interest  in  arrear  by  action  or  suit 
against  the  company.  The  issue  of  warrants  for 
arrears  of  interest  does  not  operate  as  a  satisfaction 
of  the  daims  for  interest.  The  cause  of  action  is 
therefore  in  respect  of  a  spedalty  debt,  and  is  not 
within  the  Stotute  of  limitetions,  but  of  the  Beal 
Property  limitetion  Act,  1833,  and  the  period  of 
limitation  is  therefore  twenty  years  and  not  six. — 

COBNWAIX  MiNSBALS    EAILWAY  Co.,   BB,     Ch.D. 
Vaughan  Williams^ «/.,  5. 

22.  Winding  up — Companies  Arrangement  Act, 
1870  (33  &  34  Vict.  c.  104}— CoUmial  creditor- 
Pleading — Foreign  court. — Although  the  Companies 
Arrangement  Act,  1870,  extends  to  all  creditois 
when  their  rights  are  in  question  in  the  courts  o( 
the  United  Kmgdom,  that  Act  does  not  extend  to 
the  Colonies ;  and  therefore  the  proceedings  in  our 
courts  cannot  be  pleaded  in  Victoria  as  a  defence 
to  an  action  by  a  Victorian  creditor. 

Oihbs  V.  SociitS  des  MStaux.  25  Q.  B.  D.  399,  30 
W.  B.  Dig.  57,  approved.— New  Zealaitd  Loan* 

AOENOY  V.  MOBBISON,  P.O.,  239. 

23.  Winding  up—Contribidory — Removal  of  name 
— Fraud — Mistake  as  to  identity  of  company. — 
Where  a  person  is  fraudulently  induced  to  take 
shares  in  a  company  by  reason  of  the  misrepre- 
sentation that  it  is  another  company  of  very 
similar  name,  there  is  no  contract  at  all,  and  he  is 
entitled  to  have  his  name  removed  from  the  Ust  of 
contributories  in  the  winding  up,  thoush  he  has 
taken  no  steps  to  repudiate  his  shares  before  the 
oomx>any  was  wound  up. 

Cundy  v.  Lindsay,  26  W.  B.  406,  3  App.  Cas. 
459,     followed.  —  INTBBITATIONAL      SOODETY      OF 

AucTioinEBBS,  Bb,  Baillib's  Case,  Ch.D.  Wright, 
J.,  187. 

23a.  Winding  up— County  court — Jurisdiction — 
Statement  of  affairs — Refusal  of  director  to  submit 
statement — Companies  ( Winding  up)  Act,  1890,  s,  7. 
— Where  a  company  is  wound  up  in  a  county 
court,  and  the  official  receiver  has  required  a 
director  of  the  company  to  submit  a  stetement  of 
affairs  of  the  company  under  section  7  of  the 
Companies  (Winding  up)  Act,  1890,  if  the  director 
refuses,  the  county  court  judge  has  jurisdiction, 
notwithstanding  sub-section  5  of  section  7,  to 
make  an  order  directing  the  director  to  submit  the 
stetement.— New  Pab  Consols,  Be  (No.  2), 
Q.B.D. 

24.  Winding  up— Debentures— Floating  charges- 
Preferential  payment  —  Retrospective — Prefer  entia  I 
PaymenU  in  Bankruptcy  Act,  1888  (51  &  52  VicL  o. 
62) — Preferential  Payments  in  Banferuptcy  Amende 
ment  Act,  1897  (60  &  61  Vict.  c.  19).— The  Preferen- 
tial PaymenU  in  Bankruptey  Act,  1897,  is  npt 
retrospective  in  its  action,  so  that  those  persQUs 
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who,  under  the  Act,  are  giyen  priority  for  their 
wa^,  •  &o.y  over  the  debentnre-holders  are  not 
entitled  to  the  benefit  of  the  Act  where  a  receiTer 
-  was  appointed  by  the  debenture-holders  before  the 
date  when  the  Act  came  into  force. — Wavbrley 
Typewbitkb,  Ee,  D'Estebbe  v.  Waverley  Type- 
WEITER,  Ch.D.  WHght,  J.,  686. 

25.  Winding  vm— Defunct  company— Pttitian— 
Advertisement— Companies  Ad,  1880,  s.  1— Companies 
Winding-up  Rules,  1890,  r.  35.-— Where  the 
B^gistrar  of  Joint-Stock  Companies  has  struck  the 
name  of  a  defunct  company  off  the  register  under 
section  7  of  the  Ck>mpame6  Act,  1880,  the  proper 
remedy  of  a  creditor  is  to  petition  for  a  winding-up 
order.  In  such  a  case,  special  directions  as  to 
service  of  the  petition  must  oe  obtained,  as  neither 
rule  35  of  the  Companies  Winding-up  Bules,  1890, 
nor  the  provisions  as  to  service  in  the  Act  of  1880, 
apply.— .AwaLO-AMEKioAw  Explokatiow  Co.,  Re, 
Ch.D.  Vauglian  WUliams,  J. 

26.  Winding  up  —  Directors*  fees  —  Creditors  — 
Articles  of  association — Fiosed  remuneration — Cow- 
panies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  38  (7).— 
Where  articles  of  association  fix  the  fees  of  directors 
at  a  specific  sum  they  are  entitled  to  prove  in  the 
winding  up  with  other  creditors  for  such  fees  as 
were  due  at  the  date  of  the  liquidation ;  for  the 
fees  being  fixed  by  the  articles,  they  were  im- 
pliedly part  of  the  contract  between  the  company 
and  the  directors  when  they  accepted  their  office. 
The  directors  therefore  stamd  in  the  position  of 
ordinary  creditors,  and  not  of  members  of  the  com- 
pany, in  regard  to  those  fees ;  and  section  38,  sub- 
section 7,  of  the  Companies  Act,  1862,  does  not 
apply. 

•  Ex  parte  Cannon,  In  re  Leicester  Club  Hcuxcourse 
Co.,  34  W.  B.  14,  30  Ch.  D.  629,  distinguished. 

In  re  Dale  and  Plant,  38  W.  B.  409,  43  Ch.  D. 
255,  followed.  —  New  Beitish  Ibon  Co.,  Be, 
BSGKWITH,  Ex  PABTE,  Oh.D.  Wright,  J.,  376. 

27.  Winding  up — Diitribuiion  of  surplus  assets — 
Articles  of  association — Hepayment — Unequal  con" 
trihution — Equalization.  —  If  the  articles  of 
association  of  a  company  provide  that,  in  the 
event  of  winding  up,  if  the  surplus  assets  (after 
payment  of  all  debts  and  liabilities)  shall  be 
insufficient  to  repay  the  whole  of  its  paid-up 
capital,  such  surplus  assets  shall  be  distributed  so 
that,  as  nearly  as  can  be,  the  losses  shall  be  borne 
by  members  in  proportion  to  the  capital  paid,  or 
which  ought  to  have  been  paid,  at  the  commence- 
ment of  the  winding  up  other  than  amounts  paid 
in  advance  of  calls,  and  if  at  the  commencement  of 
the  winding  up  some  of  the  shares  are  fully  and 
«ome  partly  paid  up,  the  amounts  paid  up  on  the 
shares  must  be  eqtudized  by  a  call,  actual  or  in 
account,  on  such  partly-paid  shareholders,  and 
when  the  amounts  paid  by  all  the  shareholders  is 
thus  made  equal,  the  surplus  assets  are  to  be 
distributed  equally.— ANOLO-AtTSTALiAir  Cobfoba- 
TioN  OP  West  Australia,  Be,  Ch.D.  Wright,  J., 
413. 

28.  Winding  up — DistribiUion  of  surplus  capital — 
Fully  paid  and  partly  paid  shares— Nominal  amount 
of  shares — Equalization — Unlimited  liability. — In 
the  oase^  of  a  company  not  constituted  under  the 
Companies  Acts,  reference  must  be  made  to  the 
•deed  or  instrument  under  which  it  is  constituted  as  to 
the  distribution  of  surplus  assets  in  the  winding  up. 
If  the  deed  or  instrument  contains  any  provision 
with  regard  to  the  surplus,  effect  must  be  given  to 
it ;  but  a  provision  governing  dividends  ought  not 
of  itself  to  govern  a  distribution  of  surplus.    If  the 


capital  of  the  company  is  limited  by  shares  of  an 
equal  or  commensurable  amount,  the  same  con- 
sequences ought  to  follow  as  if  it  were  so  limited 
under  the  Compaates  Acts. 

Thus,  where  a  company  was  constitated  under  a 
deed  of  settlement  in  1835,  and  one  of  the  clauses 
of  that  deed  provided  that  upon  a  winding  up,  the 
residue,  after  payment  of  debts,  &a,  "  was  to^  be 
divided  among  the  several  proprietors  for  the  time 
being  in  proportion  to  their  req^eotive  shazes,"  and 
part  of  the  shareholders  had  paul  for  their  sliaies  in 
full,  and  others  in  part  only :  on  the  winding  up  of 
the  company  after  payment  of  all  debts  and  rsftiim 
of  the  paid-up  capital,  the  surplus  should  be  dis- 
tributedt  in  propomon  to  the  nominal  amount  of 
the  shares  without  resard  to  the  manner  in.  whidi 
dividends  were  payable  or  had  been  paid* 

Somes  V.  Currie,  1  K.  &  J.  605,  3  W.  B.  Big.  76, 
and  Sheppard  y.  Scinde,  Pwnjaub,  and  Delhi  BaUwmf 
Co.,  36  W.  B.  1,  distinguished.— DbiffisiJ)  Gas 
Co.,  Be,  Ch,D.  Wright,  J.,  411. 

29.  Winding  up — Memorandum  of  associaium— 
Ancillary  clauses  "^  Substratum  gone  —  "  J'usi  aad 
equitable  '*— Companies  Act,  1862,  (25  ft  26  VicL  c 
89),  s.  79,  sub-section  5. — A  company  formed  to 
carry  on  a  temporary  business  as  its  maixi  object, 
but  whose  memorandum  of  association  also  stated 
other  object  clauses,  not  as  defining  a  snocewuon  uf 
objects  cufferent  to  the  main  object,  but  as  referring 
to  matters  incidental  to  it,  should  be  woond  up  and 
its  surplus  assets  distributed  amon^  the  share- 
holders by  its  directors,  when  the  temporary 
business  which  was  its  main  objeot  has  been 
accomplished,  for  it  would  be  ultra  vires  to  cany 
on  any  other  business  mentioned  in  the  aoofliaiy 
clauses. 

Where,  however,  the  dizeotors  propose  to  cany 
on  sudi  ancillary  business  instead  of  winding  up 
the  company,  the  court,  on  a  shareholder'a  petitioa. 
will  msJce  a  compulsory  order. 

Ex  parU  Fox,  18  W.  B.  1083,  L.  B.  6  Ch.  App. 
176,  distinguished.— AifATXiAMATED  Syhdigazb, 
Be,  Ch.D.  Vaughan  Williams,  J.,  75. 


30.  Winding  up  —  Misfec 
Directors — Secret  profit — Companies  {WinditsQ-up) 
Act,  1890  (53  &  54  Vict.  c.  63),  s.  10.— In  Jannaiy, 
1893,  a  syndicate  of  thirty-three  members,  of  wboa 
four  were  the  founders  and  trustees  ae  w^  ai 
members,  was  formed  to  purchase  the  pxopertf 
known  as  "  Olympia,"  then  belonging  to  s  oooi- 
pany  in  liquidation,  with  a  view  to  tlie  resale 
thereof,  either  to  a  company  to  be  re^^ietarfti 
under  the  Companies  Acts,  or  to  some  other  poi^ 
chaser.  Each  member  signed  a  form  of  a^reeataol 
which,  after  reciting  the  object  of  tiie  syndieata. 
provided  that  each  subscriber  was  to  sabeeribe  a 
certain  amount,  paying  a  deposit  on  si^^nin^  tie 
agreement,  and  that  the  trustees  were  to  do  tksir 
best  to  purchase  "Olympia"  on  behalf  of  thi 
syndicate,  and  to  resell  it  at  such  reaaoiuUi 
sdvance  in  price  as  would  cover  the  charges  asd 
expenses  ana  yield  a  bonus  for  division  amoiigit 
the  subscribers.  The  trustees  also  had  power  to 
purchase  as  an  interim  investment,  any  first  maci- 
gage  bonds  of  the  company  in  lia  nidatioi& ;  asd 
the  syndicate  accordingly  purohased  certsHn  dobsa 
tures  for  £100,000,  and  a  second  mortgage  te 
£10,000,  on  the  property,  at  very  low  poees.  la 
February,  1893,  «<01ympia"  was  mAd  by  aaetioa 
by  the  chief  derk  in  the  debenture-holders*  mdtkm 
against  the  company  in  liquidation,  to  one  of  tkm 
trustees  of  the  syndicate,  acting  for  the  others,  ix 
the  sum  of  £140,000,  which  was  suffioieiit^  aftsr . 
paying  the  expenses  of  the  liquidation,  to  pay  ia 
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respect  of  the  debentares  and  mortgage  a  anm 
giTing  a  profit  of  over  £20,000.  By  an  agreement 
of  Maroh,  1893»  entered  into  between  the  tnutees 
of  the  syndioate  and  a  trustee  for  an  intended 
company  (registered  on  the  same  day  as  Olympia 
flimited)),  the  property  was  sold  to  the  company 
for  £180,000.  One  of  the  objects  of  Olympia 
(limited),  as  stated  in  its  memorandom  of  associa- 
tion, was  to  adopt  and  carry  into  eflPect  the 
affreement  of  March,  1893,  which  was  afterwards 
adopted  by  the  company;  and  in  a  prospectus 
issued  to  the  public,  inviting  subscriptions  for 
shares  and  debentures,  the  fact  was  disclosed  that 
the  directors  were  also  the  vendors.  The  price 
paid  by  them  for  the  property,  and  the  price  to 
be  paid  by  the  company  was  also  disclosed,  and  the 
date  and  names  of  the  parties  to  the  agreement  of 
March,  1893,  were  stated ;  but  the  profit  made  out 
of  the  debentures  and  mortgage  was  not  stated. 
A  summons  was  taken  out  by  the  official  receiver 
and  liquidator  asking  for  a  declaration  that  tlie  four 
syndioate  trustees  were  guilty  of  misfeasance  or 
breach  of  trust  in  that  wey,  beiog  promoters  and 
directors  of  the  company,  had  secretly  obtained  and 
retained  for  their  own  use  out  of  the  purchase- 
money  paid  by  the  company  for  Olympia  the  sum 
of  £6,341  (b^g  the  share  of  the  four  syndicate 
trustees  in  the  profit  of  £20,000  made  out  of  the 
debentures  and  mortgage) ;  and  that  they  might  be 
ordered  to  pay  that  sum  with  interest. 

Held,  that  the  four  syndicate  trustees  owed  a 
duty  to  the  company  to  inform  the  company  of  the 
profits  which  the  four  syndicate  trustees  had  made 
at  the  expense  of  the  company ;  that  the  fact  that 
the  company  which  had  thus  been  kept  in  the  dark 
as  to  these  profits  could  not  now  rescind  was  no 
bar  to  relief ;  and  that  the  four  syndicate  trustees 
were  jointly  and  severaUy  liable  to  replace  the 
sum  of  £6,341.— Olympia,  Kb,  C,A. 

31.  Winding  up — Mortgage  of  uncalled  capital — 
Debenture-holders — Unsecured  creditors — Priority — 
C<mpanies  Act,  1879  (42  &  43  Vict.  c.  76),  «.  5.— The 
M.  Co.  had  power  under  its  memorandum  and 
articles  of  association  to  borrow  money  and  issue 
debentures  charged  on  (inter  alia)  its  uncalled 
capital.  Before  this  power  was  exercised  the 
-company,  by  special  resolution,  declared  that  a 
portion  of  tiie  uncalled  capital  should  "  not  be 
^sapable  of  being  called  up  except  in  the  event  of 
and  for  the  purpose  of  the  company  being  wound 
up  in  accordance  with  the  provisions  of  the  Com- 
panies Act,  1879.*'  The  directors  afterwards 
<a:eated  and  issued  debentures  charged  on  the 
company's  undertaking  and  property,  "including 
its  uncalled  capital  for  the  time  being."  The 
-company  having  gone  into  liquidation,  and  a 
winding-up  order  having  been  made,  the  liquidator 
called  on  the  contributories  for  payment  of  that 
portion  of  the  capital  (the  reserve  capital)  to  be 
called  up  only  in  the  event  of  a  winding  up. 

The  assets  of  the  company,  including  the  reserve 
capital,  not  being  sufficient  to  pay  the  costs  of  the 
winding  up  and  the  creditors  of  the  oompan  v,  the 
debeoture-holders  claimed  to  have  a  valid  first 
charge  on  the  reserve  capital,  and  to  be  entitled  to 
"be  paid  in  priority  to  the  other  creditors  and  to  the 
costs  of  the  winding  up. 

Held,  that  the  company  had  no  power  to  create 
i|ny   cbArge  on  that  portion  of  its  capital  which 
could  only  be  called  up  in  the  event  of  and  for  the 
i    purpose  of  the  company  bring  wound  up. 

In  re  Pyle  Works,  38  W.  E.  674,  44  Ch.  D.  634, 
I   distiiigniiiLed. 

Decisiion  of  Wright,  J.,  ante,  p.  199,  affirmed. — 


'  MAYFAntPROPERTT  CO. ,  BB,  BABTLBTT  V,  MA.Y7AIB 

Pbopeety  Co.,  C7.-4.,  465. 

32.  Winding  up-^Practice — Staiuiory  affidavit^ 
Supplemental  affidavits^Notice  of  filing— Companies 
( IVindifUi  up)  Bales,  1890,  r.  36— ^afo»  of  March, 
1893. — It  is  not  necessary  to  give  notice  of  the 
filing  of  the  statutory  affidavit  in  support  of  a 
winmng-up  petition,  but  such  notice  uiould  be 
given  m  respect  of  the  filing  of  additional  or 
supplemental  affidavits  to  avoid  unnecessary 
adioumments  being  made  in  order  to  answer  such 
affidavits. 

In  re  New  Weighing  Machine  Co,  (Limited),  101 
L.  T.  8,  [1896]  *W.  N.  48,  explained.— Bkitish 
Cyole  Manufacturino  Co.,  Be,  Ch.D.  Wright,  J. 

33.  Winding  up — Promoter — Liability  to  account 
or  make  compensaiion — **  Moneys  or  property  of  the 
company  " — Money  had  and  received  to  the  use  of  the 
company — Companies  {Winding  up)  Act,  1890  (53  & 
54  Vict,  c.  63),  s.  10. — Where  it  was  sought  to  make 
a  promoter  of  a  company  account  to  the  company, 
under  section  10  of  the  Companies  (Winding  up) 
Act,  1890,  for  promotion  money  received  by  him 
from  the  vendor, 

Held,  on  the  facts  Treversiug  the  decision  of 
Wright.  J.,  ante,  p.  314),  that  tiie  defendant  was 
under  no  obligation  to  account  to  the  company. 
Serrible,  money  had  and  received  to  the  use  of  the 
.  company,  but  not  its  property  till  received  by  the 
promoter,  is  included  in  the  term  '*  moneys  or  pro- 
perty of  the  company  "  in  section  10  of  the  Wind- 
ing up  Act,  1890.— Salb  Hotel  Co.,  Be,  Hes- 
xbth*sCa8E,  C.A.,  617. 

34.  Winding  up—Scheme  sanctioned  by  the  court — 
Surplus  assets — Management  expenses — **  Undistri" 
buted  assets  ^^ — Joint-Stock  Companies  Arrangement 
Act,  1870  (33  &  34  Vict.  c.  104),  <.  2-'Oompanies 
(Winding  up)  Act,  1890  (53  &  54  Vict.  o.  63),  s. 
15  (3). — ^Wnere  a  scheme  of  arrangement,  wliich 
had  been  sanctioned  by  the  court,  under  section  2 
of  the  Joint-Stock  Companies  Arrangement  Act, 
1870,  provided  that  the  liquidator  should  employ 
any  surplus  he  had  from  calls,  after,  paying  a 
dividena  on  the  debentures,  in  payments  necessary 
or  expedient  for  keeping  up  the  company's  pro- 
pertv,  &c.,  such  surplus  should  be  retained  in  the 
hands  of  the  liquidator  for  the  purposes  named  in 
the  scheme ;  and  the  Board  of  Trade  is  not  entitled 
to  demand  that  he  should  pay  such  surplus  into  the 
Companies  Liquidation  Account  under  section  15  of 
the  Companies  (Winding  up)  Act,  1890,  for  the 
special  legislation  provided  by  the  scheme  is  not  to 
be  overridden  by  the  general  legislation  of  that 
section,  this  surplus  not  being  '*  undistributed 
assets  "  within  the  meaning  of  the  section. — Land 
MoETGAOX  Bank  of  FiiO&ida,  Be,  Ch.D,  Wright, 
J.,  333. 

35.  Winding  up — Set  off—Insolvent  company  hold' 
ing  shares — Set  of  of  debt  against  calls — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  '68'^Companits 
Act,  1862  (25  &  26  Vict.  c.  89),  ss.  16,  38.  101— 
Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  «.  10.— 
The  G.  Co.  (Limited)  held  shares  in  the  A.  Co. 
(Limited),  and  before  either  company  went  into 
liquidation  calls  were  made  on  the  shares,  and  the 
A.  Co.  became  indebted  to  the  G.  Co.  for  money 
lent. 

The  A.  Co.  was  ordered  to  be  wound  up  by  the 
court,  and  the  G.  Co.,  being  insolvent,  passed  an 
extraordinary  resolution  for  voluntary  winding  up. 

Held,  that  section  10  of  the  Judicature  Act,  1875, 
did  not  enable  the  liquidator  of  the  G.  Co.  to  set 
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off  the  debt  against  the  oalla.--Ax7BiFBBOi7S  Pbo- 
PBBTIBS,  Eb,  Ch.D.  Wright,  J. 

36.  Winding  up-^Vduntary  liquidation — Register 
of  shareholders— Application  to  inspect-^ompanies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  32.— Section  32  of 
the  Companies  Act,  1862,  which  gives  a  right  to 
inspect  the  register  of  shueholders  of  a  company, 
is  no  longer  M)plicable  where  the  company  is  being 
wound  up,  whether  the  winding  up  be  compulsory, 
or  under  supervision,  or  merely  voluntary. — Kent 
Coalfields  Syitdioatb,  Bb,  C,A.,  453. 

See  also  County  Court,  6 ;  Inland  Bevenue,  13  ; 
Landlord  and  Tenant,  13;  Prao&ce,  7;  Trade- 
name, 3. 

COMPKNSATION.— See  Corporatioa,  5 ;  Landlord 
and  Tenant,  2,  16;  Lands  Clauses  Act,  1,  2. 

CONSPIKACY:— 

Legal  injury — Oomhinaiion  to  induce  a  person  not 
to  employ  another — Conspiracy  to  do  an  act  not 
amounting  to  an  actionable  tvrong — Employer  and 
workmen. — ^A  oonspinu^  to  do  certain  acts  (not 
being  criminally  punishable)  gives  a  right  of  action 
only  where  the  acts  agreed  to  be  done,  and  in  fact 
"  done,  wotild,  had  they  been  without  preconcert, 
have  involved  a  dvil  injury  to  the  plaintiff,  for 
which  he  would  have  haa  a  right  of  action. 

Kearney  v.  Lloyd,  [1890]  26  L.  B.  Ir.  268,  ap  - 
proved  and  followed.— Huttlby  v.  Sibocons,  Q,B,Dn 

See  also  Criminal  Law,  5 ;  Trade  Union. 

CONTBAOT:— 

1.  Building — Confyraet  abandoned  by  builder — 
Completion  by  building  owner — Right  to  sue  on  a 
quantum  meruit — Evidence  from  which  new  contract 
may  be  inferred. — ^A  builder  who  contracts  to  erect 
certain  buildings  for  a  lump  sum,  and  who,  t^ter 
performing  part  of  the  contract,  abandons  it,  thus 
necessitatmg  the  completion  of  the  buildings  by 
the  building  owner,  cannot  sue  the  latter  on  a 
quantum  meruit  for  the  work  done  tmless  there  is 
some  evidence  from  which  the  inference  can  be 
drawn  that  there  was  a  fresh  contract  to  pay  on 
that  basis. 

Munro  v.  BuU,  8  B.  &  Bl.  738,  7  W.  B.  C.  L. 
Dig.  19,  followed.— SuMPTBfi  V.  Hedobs,  C.^.,454. 

2.  Building  agreement — Default  of  builder — Rc' 
entry  of  landowner — Damages. — A  builder  having 
made  default  under  a  building  agreement,  the  land- 
owner exerdsed  the  right  reserved  to  him  in  such 
a  case  by  the  agreement  to  re-enter  and  take 
possession  of  the  land  and  premises,  wi^  all  the 
buildings,  plant,  and  materials  thereon. 

Held,  that  an  action  would  lie  at  the  suit  of  the 
landowner  against  the  builder  to  recover  damages 
for  the  builder's  breach  of  the  agreement. — Mab- 
SHALL  V.  Maoeintosh,  Q.B.D.,  580. 

3.  Employment — Breach  of — Music-hall  artiste — 
**  Perform  every  evening  " — Sunday — "  Not  perform 
at  any  club  " — **  Perform,**  meaning  of, — The  plain- 
tiff K.,  a  music-hall  artiste,  enteiisd  into  contracts 
with  each  of  the  three  defendant  companies  by 
which  she  agreed  to  perform  for  ten  weeks  certain, 
commencing  at  a  cei;£ain  date,  every  evening  at  the 
time  notified  by  the  management,  in  '<  her  usual 
entertainment  as  mimic  *'  in  two  of  the  contracts, 
"  as  sing^  and  mimic  **  in  the  other,  at  a  salary  of 
£8  per  week  in  respect  of  each  hall,  subject  to  the 
following  conditions  {inter  aZta)— viz.,''  that  the  said 
artistQ  snail  not  perform  before  nor  during  this 
engagement  at  any  theatre,  music-hall,  club, 
concert,  or  place  of  enteii^Ainment  within  one  mile 
of  the  said  music-kalk  itespectiTely."    At  the  end 


of  the  contract  was  this  clause :  '*  In  the  event  of 
the  above-named  artiste  not  obaervinff  these  coa- 
ditions  in  every  respect,  the  oon^Mny  shall  haveths 
option  of  cancelling  this  agreement.'*  Daring  the 
fulfilment  of  the  engagement  she  went  to  asmMdng 
concert  at  a  certain  dub  one  Sunday  evemog  with- 
in a  mile  of  these  music-halls  bv  invitation.  Ko« 
body  except  members  and  their  guests  wen 
admitted  to  this  dub,  and  no  admissian  mooflywu 
paid.  At  this  concert  she  sang  a  sonp^  and  danced 
for  a  few  minutes.  The  f ollowinff  mgjbt  she  per- 
formed at  the  halls,  but  at  one  of  them  the  maas^ 
asked  if  she  had  song  at  the  dub»  and  she  rephed 
she  had  done  so.  He  told  her  it  was  against  the 
rules,  and  that  she  must  not  do  it  again.  The 
following  night  a  letter  was  handed  her  oanoelKng 
the  three  engi^|ements,  and  signed  by  the  manager 
of  the  halls.  These  actions  were  then  bcoo^t  by 
the  plaintiff  to  recover  damages  for  wxoDgfai 
dismissal  and  for  breadi  of  oontraot.   . 

Hdd,  that  the  word  ''engagement"  did  not 
indude  Sundays,  that  day  in  suchcontnusts  beiaff  a 
dies  tion.  That  the  performance  was  not  within  me 
meaning  of  the  wo^  "  perform  "  as  oontemplated 
by  the  parties,  for  the  plaintiff  did  not  use  her 
powers  of  mimicry.  That,  although  singing  was 
mduded  in  one  contract,  singing  before  a  privsto 
audience  sudi  as  the  present  case  was  not  a  perfarm- 
ance.— Eblly  v.  London  Pavilion,  Q.B.D. 

4.  Evidence  —  Admissibility  —  Parol  evidence." 
Parol  evidence  cannot  be  said  to  be  improperly 
admitted  as  contradicting  or  varyinf^  a  writtea 
agreement,  when  it  relates  to  the  cuenmstanoei 
under  which  the  plaintiff's  name  was  appended  to 
a  document  which  was  no  part  of  the  agreement, 
but  which  was  placed  before  him  for  signatiirt 

Sf  the  defendant  after  the  agreement  was  con- 
uded.— AtTSTBALASiA  (Bank)  v.  Palmer,  P.C. 

5.  Licence — Revocation  —  Breach  of  contract  hy 
licensor — Licensee's  right  of  action — Posting  adver' 
tisemenis  on  hoarding.  —  Plaintiff  and  defendant 
agreed  orally  that  defendant  should  let  his  wall  to 
pLdntiff,  for  bill-posting,  at  £2  10s.  a  year,  plaintiff 
to  erect  a  hoarding,  on  which  the  btUa  were  to  be 
posted.  Plaintiff  erected  the  hoarding,  posted 
bills  and  made  several  payments.  Defendant  gate 
notice  to  plaintiff  that  the  hoarding  must  be 
removed,  and  nearly  a  month  later  defendant  took 
it  down. 

In  an  action  to  recover  damages  for  breadi  of 
contract. 

Held,  that,  although  the  permission  to  post  hills 
was  a  licence,  and  therefore,  not  bdng  by  deed, 
was  revocable,  the  action  was  maintainable  for 
breach  of  contract,  and  therefore  plaintiff  wts 
wrongly  nonsuited. 

Wood  V.  Leadbitter,  [1845]  13  M.  &  W.  83S, 
distinguiebed. — Kerrison  v.  tfMiTH,  Q.B,D. 

6.  Master  and  servant — Wine  merchants*  traveller 
— Negative  stipulcUicn  against  doing  other  bueiness^ 
Injunction, — The  defendant,  under  the  artidss  of 
agreement  reflating  his  employment  as  travcOfr 
for  the  plaintiffs,  a  firm  of  wine  merchants,  bid 
bound  himeelf  to  devote  the  whole  of  his  attendoB 
and  time  during  the  usual  business  hours  to  the 
business  of  the  plaintiffs,  and  not  direoCly  or 
indirectiy  to  employ  himsdf  in  any  other  bosinea 
or  transact  any  business  with  any  other  persos 
than  the  plaintiffs  for  a  period  of  ten  yescL 
There  was  no  provision  enablinff  the  dcjendsat 
to  determine  his  employment,  out  he  wBvr^'^ 
to  do  so  by  writing  a  letter  giving  notios  d 
hie  Intention  to  leave,  and  entered  the  aervioe  d 
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a  rival  firm.  The  plaintiffs  moved  for  an  injunction 
to  restrain  him  from  thus  engaging  himself  in  any 
other  business  than  that  of  the  plaintiffs*  under  his 
oontraot  with  them. 

Held,  that  the  negative  stipulations  in  the 
contract  were  unreasonable,  and  ought  not  to  be 
enforced.— Ehbmaitn  v.  Baetholombw,  Qh,D. 
Bomer,  J.,  509. 

7.  Heatraint  of  trade —  Covenant  —  "  Neighbour' 
hood  '* — Ivjuncton. — By  an  agreement  dated  the 
18th  of  September,  1893,  the  defendant  sold  his 
retail  milk  business  and  goodwill  to  the  defendant 
Stride,  and  covenanted  '*  not  to  employ  any  one  or 
retail  milk  on  his  own  account  in  the  neighbour- 
hood of  Southampton  or  Norham."  On  a  breach 
of  this  covenant  the  county  court  judge  granted  an 
injunction  in  the  terms  of  the  covenant.  The 
defendant  appealed  on  the  grounds  that  the  cove- 
nant was  wider  than  was  necessary  to  protect  the 
plaintiff,  and  therefore  void,  and  that  the  injunc- 
tion was  bad,  not  being  sufficiently  definite  in 
showing  exactly  where  the  defendant  could  not 
trade. 

Held,  that  the  covenant  was  not  too  wide  to 
protect  the  plaintiff,  and  that  the  injunction  fol- 
lowing the  terms  of  the  covenant  was  not  too 
indefinite  as  the  parties  must  know  its  meaning, 
and  that  the  word  ''neighbourhood"  meant 
immediate  neighbourhood. — ^Stbide  v,  Mabtin, 
Q.B.D. 

8.  Sale  by  private  treaty — Tender — **  Highest  net 
tenders—The  liquidator  of  the  H.  Co.  (in  liquida- 
tion) offered  for  sale  certain  royalties  on  coal 
measures,  and  imdertook  to  accept  the  ''highest 
net  tender "  he  received.  The  S.  Co.,  by  their 
agents,  offered  such  a  sum  as  would  "  exceed  by 
£200  the  amount  offered  by  the  other  intending 
purchaser." 

Held,  that  such  an  offer  did  not  amount  to  a 
tender  at  all,  and  was  therefore  not  binding  on  the 
liquidator.— SoTTTH  Hetton  Coal  Co.  v.  Haswell, 
C.A.,  365. 

See  also 'Account;  Company,  16-20,  23;  Gaming, 
4-6;  Iniaut,  1,  2;  Insurance,  14;  Master  and 
Servant,  2 ;  Vendor  and  Purchaser,  5,  6,  10,  12. 

CONVEYANCING  ACTS.— See  Inland  Eevenue,  21 ; 
Liaudlord  and  Tenant,  3,  9;  Married  Woman,  6; 
Mortgage,  2,  5 ;  Vendor  and  Purchaser,  2,  8. 

COPYHOLD  :— 

Tenant  for  life  and  remainderman — Custom  of  the 
manor — Leasee  for    lives — No    right   of  renewal — 
Arbitrary  fines  on  renewal. — A  tenant  for  life  of  % 
manor  is  entitled  to  use  and  enjoy  his  life  estate 
ac<x>rding  to  the  custom  of  the  manor,  and  although 
be  28  seised  of  a  limited  interest  only,  yet  as  lord  of 
the  manor  he  may  grant  such  estate  as  is  authorized 
by  the  custom  of  the  manor,  notwithstanding  that 
the  interest  so  granted  may  continue  longer  than 
hie  own.    Accordingly,  where  it  is  the  custom  of 
the  manor  for  the  lord  to  grant  the  copyhold  lands 
of  the  manor  on  leases  for  lives,  for  the  fines  on 
renewal  to  be  arbitrary,  and  for  the  tenants  to  have 
DO  rigfht  of  renewal,  a  tenant  for  life  unimpeach- 
able tor  waste  who  is  lord  of  the  manor  can  grant 
-valid  leases  for  lives  to  the  tenanta,  and  is  entitled 
as  a^ainat  the  remaindermen  to  the  whole  of  the 
moneys  received  by  him  in  respect  of  the  fines  on 
renewal  paid  to  him  by  the  tenants  during  the  con- 
tinnance  of  his  life  estate. — ^Medows,  Be,  Nobie  v. 
BSBnfKXT,  Ch.D.  Kekewich,  J.,  297. 

OPYBiaHT  :- 

1,    CataHogue'—List  of  articles  for  sale— InjuncHon. 


— A  chemist  and  druggist  carrying  on  business  in 
a  provincial  town  prepared  and  registered  a  cata- 
logue of  articles,  medicines,  and  druea  sold  by  him, 
arranged  under  various  headings  and  sub-headings, 
which  contained  under  the  heading  '*  Drugs  and 
Chemicals,  including  Veterinary  Medicines  and 
Photographic  Chemicals,"  an  alphabetical  list, 
fifteen  pages  long,  of  such  articles  with  their  prices, 
and  under  the  heading  '*  Patent  Medicines  and 
Proprietary  Preparations.  Any  preparation  not  in 
stock  will  be  procured  with  as  little  delay  as 
possible,"  an  alphabetical  list,  twelve  pages  long, 
of  such  remedies  with  their  prices.  A  hmited  com- 
pany carrying  on  several  businesses  in  the  same 
town  added  a  drug  and  dispensing  department,  and 
inserted  in  their  catalogue  copies  of  the  above- 
mentioned  headings  and  lists  from  the  chemist's 
catalogue,  omitting  two  preparations  only.  They 
also  copied  from  his  catalogue  several  other  entries. 
The  copying  was  admitted. 

On  a  motion  for  an  injunction  to  restrain  the 
company  from  infringing  the  chemist's  copyright 
in  his  catalogue  it  was  contended  that  mere  dry 
lists  of  artides  for  sale  with  their  prices  could  not 
be  the  subjects  of  copyright. 

Held,  that  the  lists  were  subjects  of  copyright, 
and  an  injunction  was  granted  accordingly. — 
CoLLis  V.  Cateb,  Ch.D.  North,  J. 

2.  Infringement — Action  on  the  ease — Action  of 
detinue — Adion  of  trover — Injunction — Delivery  up 
and  damages — Copyright  Act,  1842  (5  &  6  Vict  c 
45),  ss.  15,  23. — In  addition  to  the  remedy  of  a 
special  action  on  the  case  under  section  15  of  the 
Copyright  Act,  1842,  the  registered  proprietor  of  a 
copyright  can  also  sue  the  o£Eender  in  an  action  of 
detinue  or  an  action  of  trover  under  section  23  of 
that  Act,  and  he  may  join  all  these  remedies  in  one 
action,  which  may  be  brought  in  the  Chancery 
Division.— MUDDOGK  v.  Blaokwood,  Ch.D.  Keke- 
wich, J.,  166. 

CORONER  :— 

Fublic  hospital — Honorary  medical  officer  ©/—Post- 
mortem examination  and  attendance  at  inquest  by 
order  of  coroner — Bight  of  medical  officer  to  recover 
fees— Coroners  Act,  1887  (50  &  51  Vict.  c.  71).  «.  22. 
— A  hospital  chiefly  intended  for  children,  was 
founded  to  meet  the  requirements  of  a  large 
population  in  a  particular  district  and  was  free  for 
the  admission  of  poor  patients  from  that  district. 
It  had  a  committee  of  management,  governors— 
who  were  the  subscribers — medical  men,  com- 
mittees, and  all  the  apparatus  of  an  ordinary 
hospital.  The  plaintiff  was  honorary  medictu 
officer  of  the  hospital,  receiving  no  remuneration 
for  his  services,  and  as  such  medical  officer  he 
attended  a  patient  who  died  in  the  hospital,  and 
by  order  of  the  coroner  he  made  a  post-^nortem 
examination  of  the  deceased  and  attended  at  the 
inquest  to  give  evidence.  In  an  action  by  the 
plaintiff  to  recover  his  fees  from  the  coroner. 

Held,  ^at  the  hospital  was  a  *'  public  hospital," 
and  that  the  plaintiff,  though  he  received  no 
remuneration  for  his  services,  was  the  medical 
officer  ''  whose  duty  it  was  to  attend  the  deceased 
person  as  a  medical  officer  of  the  institution," 
within  the  proviso  in  section  22  of  the  Coroners 
Act,  1887,  and  that  he  was  therefore  not  entitled  to 
recover  his  fees  from  the  coroner  under  that 
section.— HoBNEB  V.  Lewis,  Q.B.D. 

CORPORATION:— 

1.  Forfeited  recognizance — Fines  and  Amercements 
— Construction  of  charter  to  corporation, — By  a 
charter  of  Henry  IV.  the  Crown  granted  to  thu 
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oonx>ration  of  Nottingham  *'  all  fines  for  trespasses 
and  other  o£Ei9noes  whatsoever,  and  also  fines  for 
licence  to  agree,  and  all  amercements,  ransoms  and 
forfeited  issues,  forfeitures  year  day  waste  and 
estrepement." 

By  a  charter  of  Henry  VI.  the  Crown  granted  to 
the  corporation  ''  all  issues  fines  and  amercements 
from  whatsoever  pledges  and  mainpernors"  of 
persons  dwelling  in  the  borough. 

Held,  that  under  neither  of  these  charters  did  a 
forfeited  recognizance  to  appear  to  answer  a  charge 
of  felony  or  misdemeanour  pass  to  the  corporation. 
—Nottingham  Cokpobation,  Bb,  Q,B,D. 

2.  Municipal  corporation — Application  of  borough 
fund — Costs  of  chief  constable  in  opposing  renewal  of 
licence— Borough  Funds  Act,  1872  (35  &  36  Vid.  c, 
91),  «.  2— Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  M.  140-143,  191 ;  Schedule  F..  Part  IL, 
clause  6  (d). — ^The  borough  fund  cannot  be  applied 
by  a  mumcipal  corporation  in  paying  the  costs 
incurred  by  the  chief  constable  as  a  litigant  party 
in  opposing  at  licensing  or  quarter  sessions  the 
renewal  of  publicans'  licences.  —  Attobney- 
GBNBEAii  V.  Tynismotjth  (Mayok),  C,A.,  518.' 

3.  Municipal  corporation — Borough  Funds  Act, 
1872  (35  &  36  Vict.  c.  9i)-'BiU  in  Parliament 
opposed— Gasworks  Clayaes  Act,  1871  (34  &  35  Vict, 
c.  41). — A  municipal  corporation  is  not  entitled  to 
oppose  a  Bill  promoted  by  a  gas  company  in  Parlia- 
ment without  first  complying  with  the  requirements 
of  section  4  of  the  Municipal  Corporations  (Borough 
Funds)  Act,  1872,  when  the  Bill  leaves  untouched 
the  power  of  the  corporation  to  have  fixed  by 
arbitration  under  section  24  of  the  Gasworks  Clauses 
Act,  1871,  the  price  of  the  gas  used  by  the  cor- 
poration. 

Attomey-Qeneral  v.  Mayor  of  Brecon,  10  Ch.  D. 
204,  27  W.  E.  Dig.  137,  discussed.— Attobnby- 
QsNEBAL  V.  SwAirsEA  (Mayob),  Ch,D,  North,  J., 
534. 

4.  Municipal  corporation — Borough  liaving popula- 
tion under  10,000 — Separate  court  of  quarter  sessions 
— Liability  for  costs — Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  169— Local  Government 
Act,  1888  (61  &  52  Vict.  c.  41),  s.  38.— In  the  case 
of  boroughs  having  a  separate  court  of  quarter 
sessions  and  containing  a  population  of  less  than 
10,000  the  Local  Government  Act,  1888,  has  not 
transferred  the  obligation  of  paying  the  salaries  of 
the  recorders  and  clerks  of  the  peace  of  such  courts 
of  quarter  sessions  from  the  borough  to  the  county 
council. 

Ex  parte  County  Council  of  Kent  and  Council  of 
Sandwich,  [1891]  1  Q.  B.  389,  not  followed.— Thet- 
FOBD  Corporation  v.  Norfolk  Cottnty  Council, 
Q.B.D. 

5.  Municipal  corporation — Street  vested  in  corpora- 
tion— Compensation — Sydney  Corporation  Act,  1879 
(43  Vict.  No.  3)— 51  Vict.  No.  37.— Under  the 
Sydney  Corporation  Act,  1879,  idl  public  ways  iu 
the  city  of  Sydney  were  vested  in  the  council.  A 
local  Act  (51  Vict.  No.  37)  enabled  the  Secretary 
for  Public  Works  to .  form  a  tramway.  In  the 
course  of  construction  it  became  necessary  to  take  a 
small  portion  of  a  street  in  the  city  of  Sydoey,  and 
the  municipal  authority  claimed  compensation 
under  the  Act,  which  entitles  the  owner  of  property 
taken  to  compensation. 

Held»  that  the  vesting  of  a  street  or  public  way 
YesteijIlKhflBBrty   in  the   municipal  authority 
|0e  of  the  street  and  such  portion 
"^V  necessarily  incidental  to  the 
management  of  the  street,  and 


did  not  vest  the  soil  or  land  in  them  as  owncxs; 
and,  consequently,  that  the  surface  of  the  street  was 
not  subject-matter  for  compensation.— Snnrar 
(MuNiorPAL  Council)  v.  Younq,  P.G.,  561. 

6.  Newspaper — Libel — Action  againd  editor  — 
Liability  of  proprietors — Indemnity — Ultra  vires. — 
The  editor  of  a  journal  owned  by  and  pubhsked  for 
the  benefit  of  the  members  of  a  nursing  assooiatiaa 
(incorporated  by  Boyal  Charter)  insoted  in  the 
journal,  on  the  express  instructions  of  theexecntive 
committee  of  the  proprietors,  paragraphs  which 
were  alleged  to  be  Hbels  on  one  of  the  members  of 
the  association.  An  action  for  libel  having  been 
brought  by  the  member  against  the  editor  aloos, 
the  executive  committee  resolved  to  defend  soA 
action  and  to  indenmify  the  editor  against  costs 
and  damages. 

Held  (reversing  the  decision  of  North,  J.X  that 
such  a  defence  of  the  action  was  not  a  misi^ipliar 
tion  of  the  funds  of  the  association ;  and  a  motioa 
for  an  interim  injunction  by  one  of  the  members  of 
the  association  to  restrain  such  appUcation  of  tiit 
funds  was  accordingly  dismissed. — ^Bbjsay  v. 
Boyal  Bbitibh  Ntjesbs'  Association,  (7.^.»  86. 

See  also  Election  Law,  1, 2, 

COUNTY  COURT:— 

1 .  ApptcU — Action  where  the  debt  or  damage  daimei 
d(jes  not  exceed  £20 — Injunction — County  Cowrie  Ad, 
1888  (51  &52  Vict.  c.  43),s.l20.-  In  an  aotioQ  for  tm- 
piss  brought  in  aoountycourt,  where  the  daissgi 
claimed  dia  not  exceed  £20,  the  plaintiff  zeoaversd 
6d.  damages  and  was  granted  an  io  junctioaL  restniA- 
ing  the  defendant  from  continuing  the  tre^MMS. 

Held,  that  an  appeal  lay  from  the  injunction.— 
B&UNE  V.  Jamiss,  Q.B.D.,  257. 

2.  Appeal  — Point  not  raieed  at  trial  —  C»ss% 
Courts  Act,  1888  (51  &  52  Vict,  c  43],  s.  120,  aid 
following  sections. — Under  the  provisions  of  sectsrn 
120  and  the  following  sections  of  the  CkMmti 
Courts  Act,  1888,  the  omission  of  the  judge  to 
direct  the  jury  as  to  the  law  is  a  poiot  of  law, 
which  must  be  raised  and  submitted  to  the  judge 
at  the  trial  in  order  to  entitle  the  party  complsa- 
ing  thereof  to  appeaL — CUFFOBD  v.  Toajos 
Ikonwoses  Co.,  Q.B.D.,  222. 

3.  Costs — Action  founded  on  tort — Sailmetd- 
Agistment — Injury  to  animal — Negligence — €b«rfy 
Courts  Act,  1888  (51  &  52  Vict:  c  43),  a.  116.— Ite 
plaintiff  delivered  a  horse  to  the  defendaats  to  \m 
agisted  in  consideration  of  a  daily  pavzneiit,  aad 
the  defendants  negligently  turned  the  horBe  inlsi 
field  in  which  there  was  a  barbed  ^wire  fsnee 
covered  with  long  grass,  whereby  tiie  hocBe  w« 
injured.  In  an  action  to  reoover  damages  fortlis 
injuries  to  the  horse,  the  jury  found  a  verdict  fv 
thephiintiff  for  £30. 

Held,  as  the  negligence  relied  upon  was  «  broadb 
of  the  common  Jaw  duty  arising  out  of  the  bsfl- 
ment,  that  the  action  was  founded  on  tort  witUa 
the  meaning  of  section  116  of  the  Conxity  Gooiti 
Act,  1888,  and  the  plaintiff  was  entitled  to  oosli 
upon  the  High  Court  scale. — TuRNKS  v.  9lALU- 
BRASS,  C,A.,  8i: 

4.  Costa— Remitted  action  —  Judgment  in  Hifik 
Court  far  part  of  claim — County  Gourta  Ad^  ISS: 
(51  &  52  Vict.  c.  43),  s.  65.— In  an  actioin  brou|hl 
in  the  High  Court  an  order  was  made  under  orav 
14  that  the  plaintiff  be  at  liberty  to  aini  jndgassat 
for  £27,  part  of  the  amount  daimeC  with  oosl^ 
that  the  defendant  be  at  liberty  to  defend  as  t»a 
sum  of  £2  188.  5d.,  the  residue  of  the 
claimed,  and  that  the  action  be  tried  ia  the 
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court  under  eectiozi  65  of  the  County  Courts  Act, 
1888. 

At  the  trial  in  the  county  court  the  plaintiff 
recovered  £2  Os.  6d.,  with  costs. 

Held,  that  the  plaintiff  was  only  entitled  to  taxa- 
tion of  his  costs  on  the  lower  scale  in  use  in  county 
courts  where  the  sum  recovered  exceeds  £2  but 
does  not  exceed  £10— not  on  the  higher  scale, 
where  the  sum  recovered  exceeds  £20  but  does  not 
exceed  £50.— Bailb7  v.  Watson,  Q,B.D. 

6.  Costs  —  Security  for  costs — Jurisdiction  —  Re- 
mitted action — Bankruptcy  of  plaintiff— Joinder  of 
trustee^County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  M.  65,  94. — ^Where  an  action  of  contract, 
brought  in  the  High  Court,  is  ordered  to  be  tried 
in  a  county  court,  under  section  65  of  the  County 
Courts  Act,  1888,  and  before  the  plaintiff  has 
lodged  the  original  writ  and  the  order  with  the 
registrar  of  the  county  court,  he  becomes  bankrupt, 
and  a  trustee  is  appointed,  and  an  order  is  m^le 
joining  the  trustee  as  plaintiff  in  the  action,  the 
judge  of  the  county  court  has  no  jurisdiction  to 
order  the  trustee  to  give  security  for  the  costs  of 
the  action  under  section  94.— Htominq  v.  Davibs, 
Q.B.D. 

6,  Jurisdiction  —  Company  —  Winding  up — Gom- 
mitial  order — Prohibition — Companies  (Winding-up) 
Act^  1890  (53  &  54  Vict,  c  63),  s.  1  (6).— A  writ  of 
prohibition  does  not  lie  in  respect  of  a  committal 
order  made  by  a  county  oourt  judge  in  the  course 
of  proceedings  to  wind  up  a  company. — Nxw  Pab 
Consols,  Bb,  C.A.,  369. 

7.  Practice — Action  by  solicitor  on  btU  of  costs — 
No  signed  biU— Statutory  defence — Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  «.  31 —County  Court  Bules, 
1889,  ord.  10,  rr.  10,  18.— The  defence  to  an 
action  brought  b^  a  solicitor  to  recover  a  bill  of 
costs,  that  £e  solicitor  had  not  delivered  a  signed 
bill  of  costs  one  month  before  action  brought,  as 
required  by  section  37  of  the  Solicitors  Act,  1843, 
is  a  statutory  defence  within  the  meaning  of  ord. 
10,  rr.  10  and  18,  of  the  County  Court  Bules,  1889 ; 
and  when  the  action  is  bnouffht  in  a  county  oourt 
notioe  of  such  defence  ougHt  to  be  given  m  pur- 
soanoe  of  those  rules.— Lewis  v.  Bttrbsll,  Q.B.D. 

8.  Practice— Pleading-^Statute  of  Frauds— Sale  of 
Goods  Act,  1893,  «.  ^—County  Court  Bules,  1889-95, 
ord.  10,  r.  18  (a). — If  the  defendant  in  an  action  on 
a  oontract  for  tiie  sale  of  goods  of  the  value  of  £10 
intends  to  raise  the  defence  of  the  Statute  of  Frauds 
he  must  give  notice  of  that  intention  under  ord.  10, 
r.  18  (a),  of  the  County  Court  Bules.— Bbtjtton  v. 
B&AirsoH,  Q.B.D. 

9.  I^ractice — Stamp  on  document — Appeal — Appli- 
eaHon  of  High  Court  rule — County  Courts  Act,  1888 
(61  &  52  Vict.  c.  43),  s.  164— i2.  S.  C,  1883,  ord.  39, 
r.  8. — ^The  ruling  of  a  county  court  judge  at  the 
trial  of  an  action,  that  a  document  offSared  in 
evidenoe  is  properly  stamped,  is  not  subject  to 
appeal  in  the  EBgh  Court— Mandxb  v.  Bidoway, 
i^*S%X}»9  ooo. 

See  also  Admiralty,  1-3 ;  Company,  23a;  Debtors 
Act;  Practice,  5, 11. 

KIMINAIi  LAW  :— 

1.  Oruetty  to  children — Proof  of  age  of  child— 
Vrtventum  of  CrueUy  to  Children  Act,  1894  (57  &  58 
Fid.  e.  41).— On  the  trial  of  an  indictment  for  un- 
aw^illy  and  wilfully  neglecting  children  uoder  the 
of  sixteen,  contrary  to  the  Prevention  of 
^  to  Children  Act,  1894,  the  children  were 
produced  before  the  oourt,  and  the  only  evi- 
as  to  their  ages  was  that  of  two  persons  who 


said  that  they  had  seen  the  children  and  stated 
what  they  believed  were  their  respective  ages,  all  of 
them  beinff  under  sixteen,  and  that  of  the  mistress 
of  a  school  who  said  that  the  elder  children  attended 
a  public  elementary  pchool,  and  she  believed  they 
were  within  the  statutory  age  limit. 

Held,  that  there  was  evidence  proper  to  be  left 
to  the  jury  that  the  children  were  under  sixteen. — 
Beg.  v.  Cox,  C.C.B. 

2.  Evidence — Admissibility — Confession  —  Induce- 
ment  to  confess — Duty  of  prosecuting  counsel  and 
solicitor — Bail—Justices. —  A  confession  made  in 
consequence  of  an  inducement  held  out  by  a  perse  n 
in  authority  Ib  not  admissible  evidence.  A  state- 
ment made  by  an  accused  person  after  he  has  been 
told  that  it  will  be  better  for  him  to  speak  the 
truth,  cannot  be  admitted  as  evidence  against  him. 

Semble,  it  is  the  duty  of  prosecuting  counsel  and 
soUdtors  having  the  charge  of  prosecutions  to 
satisfy  themselves  before  putting  in  evidence  a  con- 
fession, that  it  was  not  made  under  such  ciroum- 
stances  as  to  be  inadmissible. 

Semble,  bail  is  not  to  be  withheld  unless  it  is 
otherwise  impossible  to  ensure  the  prisoner's 
attendance  at  the  triaL— Beg.  v.  Bose,  Q.B.D. 

3.  Evidence — Admissibility  of— Statement  made  by 
accused  in  answer  to  question  by  constable — Admissi- 
bility of  question  and  answer — Voluntary  statement. 
— A  statement  made  by  an  accused  person  in 
answer  to  a  question  put  by  a  constable  is  admis- 
sible in  evidence  against  the  accused  as  a  volun- 
tary statement,  provided  that  such  statement  has 
not  been  brought  about  by  any  inducement  or 
threat. 

The  defendant  was  charged  with  cruelty  to  his 
horse  by  causinff  the  same  to  be  worked  wmle  in  an 
unfit  state,  and  in  support  of  the  charge  the 
inspector  proposed  to  ffive  evidence  of  a  question  put 
by  him  to  tiie  defendiuit,  asking  him  if  it  were 
true  that  his  carman  told  the  police  that  he  (the 
defendant)  had  sent  the  horse  out  knowing  it  was 
lame,  ana  the  defendant's  answer  thereto.  The 
justices  having  refused  to  admit  the  evidence  on  the 
ground  that  the  statement,  being  in  answer  to  a 
question  put  by  an  inspector,  was  not  a  voluntary 
statement,  and  was  inadmissible. 

Held,  that  the  defendant's  statement  in  answer 
to  the  question,  not  having  been  brought  about  by 
any  inducement  of  advantage  or  by  any  threat, 
was  a  voluntary  statement,  and  ought  to  have  been 
admitted.— B0GEB8  v.  Hawken,  Q.B.D. 

4.  False  pretences — Obtaining  credit  by  fraud — 
Obtaining  food  at  a  restaurant  without  having  money 
to  pay— Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s. 
13. — ^The  prisoner  was  convicted  on  an  indictment 
containing  two  counts,  the  first  charging  him  with 
obtaining  food  and  wine  by  means  of  a  false  pre- 
tence that  he  was  then  able  to  pay,  and  possessed 
sufficient  money  to  pay,  for  what  he  ordered ;  the 
second  chaiging  him,  under  section  13  of  the 
Debtors  Act,  1869,  witii  obtaining  credit  by  means 
of  fraud.  It  was  proved  that  the  prisoner  entered 
a  restaurant  and  ordered  food  ana  wine,  which  he 
consumed,  and  that  he  had  no  money  or  other 
means  of  paying  for  the  articles  so  ordered  and 
consumed  by  him.  No  statement  was  made  by 
him  and  no  mquiry  was  made  of  him  at  the  time 
of  his  ordering  the  articles  as  to  his  ability  to  pay 
for  them. 

Held,  that  the  count  for  obtaining  the  articles 
by  false  pretences  could  not  be  supported,  but  that 
he  was  rightly  convicted  of  obtaining  credit  bjr 
fraud.— Beg.  v.  Jones,  C.C.B.,  191, 
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5.  Intimidation  —  Conspiracy  and  Protection  of 
Property  Act,  1876  (38  &  39  Vict.  c.  86),  m.  7,  16— 
Seamen— Seafaring  n^nTiot  a/stually  employed  on  hoard 
ship, — Persons  who  follow  the  sea  as  a  oalling:,  bat  are 
not  **  seamen  "  within  the  meaning  of  the  Merchant 
Shipping  Acts,  are  not  within  the  exemption  in 
favour  of  **  seamen  "  contained  in  section  16  of  the 
Conspiracy  and  Property  Protection  Act,  1875,  and 
may  properly  be  convicted  of  an  offence  under 
section  7  of  that  Act.— Beq.  v.  Lynch,  O.C.R,, 
205. 

6.  Larceny  by  bailee — Habeas  corpus — Extradition 
--Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  a.  3.— 
On  an  application  for  a  writ  of  habeas  corpus,  the 
evidence  imowed  that  a  loan  was  raised  on  a  bond 
by  a  person  authorized  so  to  raise  the  loan,  and 
that  there  was  a  fraudulent  appropriation  by  him 
of  the  money  so  raised. 

Held,  that  (following  the  decision  of  Reg,  v.  De 
Banks,  50  L.  T.  Rep.  427)  that  amounted  to 
evidence  of  larceny  by  a  bailee  under  section  3  qI 
the  L%rceny  Act,  1861,  and  the  rule  was  accordingly 
discharged.— Beo.  v,  GK}yebnob  of  Holloway, 
Oborqe,  Ex  parte,  Q,B.D, 

7.  Malicious  damage  to  property  —  Assertion  of 
supposed  right  —  Unnecessary  violence  —  Malicious 
Damage  Act,  1861  ^24  &  25  Vict,  c,  97),  s.  51.— On 
an  indictment  under  the  Malicious  Damage  Act, 
1861,  for  malicious  damage  to  property,  it  was 
proved  that  the  defenduits  wilfully  damaged 
the  property  in  question,  in  exercise  of  a  supposed 
right  to  remove  the  property  from  the  land  on 
which  it  stood,  ,and  tiiat  in  so  doing  they 
interfered  with  the  property  more  than  was  necessary 
for  the  assertion  of  the  right. 

Held,  that  they  were  guilty  of  malicious  damage. 
— Ebq.  V,  Clemens,  C.C.R.,  416. 

8.  Malicious  damage  to  property — Diluting  milk  — 
Fraudulent  motive — Absence  of  nudice — ifalicious 
Injuries  to  PropeHy  Act,  1861  (24  &  25  Vict.  c.  97). 
s,  52. — K.,  the  servant  of  a  milk  salesman,  was 
employed  by  the  latter  to  carry  milk  round  and 
deliver  it  to  customers.  He  fraudulently  added 
v^ter  to  it  with  the  intent  of  adding  to  tiie  bulk 
and  putting  money  into  bis  own  pocket  by  selling 
and  not  accounting  for  the  surplus ;  he,  however, 
had  no  malice  towards,  or  intention  to  injure,  the 
owner  of  the  milk. 

Held,  that  he  had  wilfully  committed  damage  to 
property  within  the  meaning  of  section  52  of  the 
Malicious  Injuries  to  Property  Act,  1861  (24  &  25 
Vict.  c.  97). 

It  is  not  necessary  in  committing  the  damage 
within  the  meaning  of  that  section  that  there  should 
be  malice  towards  or  intention  to  damage  the 
owner  of  the  property.  It  is  sufficient  if  the  act  be 
done  wilfully,  and  with  the  knowledge  that  it  will 
cause  damage. 

Hall  V.  Richardson,  54  J.  P.  345,  overruled. — 
BoPBB  V.  Knott,  Q.B.D,,  636. 

9.  Malicious  damage  to  property — Trespass  on 
grass  field — Actual  damage—Malicious  Injuries  to 
Property  Act,  1861  (24  &  25  Vict.  c.  97),  s.  52.— The 
appellant,  a  trespasser,  walked  across  a  grass  field 
of  the  respondent's.  The  grass  was  long,  and  the 
damage  done  by  the  appellant  was  of  the  value  of 
sixpence. 

^  Held,  that  he  was  liable  to  be  summarily  con- 
victed under  section  52  of  the  Malicious  Injuries  to 
Propertv  Act,  1861,  which  makes  it  an  offence  to 
"  wufully  or  maliciously  commit  any  damage,  in- 
jury, or  spoil  to  or  upon  any  real  or  personal  pro- 


perty whatsoever  .  •  .  for  which  no  punish* 
ment  is  hereinbefore  provided."  —  Qayfoed  v. 
Choulee,  Q.B.D. 

10.  Master  and  servant—Sale  of  goods — False  trade 
description — (Criminal  liability  of  maaUr  for  acts  of 
servant — Absence  of  mens  rea — Merchandise  Marks 
Act,  1887  (50  &  51  Vict.  c.  28),  ss.  1,  2,5.— A  salss- 
man  and  an  assistant  employed  by  tiie  appellant  in 
his  business  of  a  provision  dealer  sold  as  a  Sootoh 
ham  (stating  it  on  the  invoice  to  be  such)  a  him 
which  WBB  in  fact  an  American  ham.  The  sale  was 
effected  in  the  absence  and  without  the  knowledge 
of  the  appellant,  who  had  directed  the  personi 
employed  in  his  business  not  to  sell  hams  under  any 
specific  name  of  place  or  origin. 

Held,  that  the  appellant  was  properly  convicted 
of  sedling  goods  to  which  a  false  trade  descriptioii 
was  appUed.— GoFFEN  v,  Moobe  (No.  2),  Q.BJ).t 
620. 

11.  Misdemeanour — Committal  fur  rape  —  Indid- 
ment  for  misdemeanour — Commencement  of  prosecu- 
tion for  misdemeanour — Criminal  Law  Amendmai 
Act,  1885  (48  &  49  Vict.  c.  69),  s.  5. — A  prisoner 
was  committed  by  a  magistrate  for  trial  on  a  charge 
of  rape  alleged  to  have  been  oommitted  on  a  day 
less  than  three  months  before  the  date  of  the  com- 
mittal. At  the  assizes,  more  than  three  miD&s 
after  the  commission  of  the  alleged  offence,  an 
indictment  was  sent  up  to  and  found  by  the  grand 
jury  for  a  misdemeanour  only,  under  section  5,  sub- 
section 1,  of  the  Criminal  Law  Amendment  Ao^ 
1885.    The  prisoner  was  convicted. 

Held,  that  the  prosecution  before  the  magistraie 
for  rape  was  also  a  prosecution  for  the  misde- 
meanour, and  that  the  prisoner  was  not  entitled  to 
be  acquitted  by  reason  of  the  proviso  oontaioedia 
section  5,  that  "no  prosecution  shall  be  con- 
menoed  for  an  offence  under  sub-section  1  of  tlu 
section  more  than  three  months  after  the  comnut- 
sion  of  the  offence.— Reo.  v.  West,  C.C.EL,  316. 

See  also  Justices,  1. 

CROWN:— 

Prerogative  of— Action  against  Lords  of  Admira&§ 
— Trespcus — Right  of  subject  to  maintain — Adiom^ 
form  of— Amendment. — ^The  head  of  a  Gbvemmeot 
department  is  not  liable  for  the  neglect  or  torts  of 
any  subordinate  official,  unless  it  can  be  shown  that 
the  act  complained  of  was  substantially  the  act  of 
the  head  himself,  in  which  case  he  would  be  liable 
as  an  individual,  despite  of  his  being  an  officer  of 
SUte. 

The  court  holding  that  the  above  action,  which 
was  for  trespasses  to  land,  was  against  the  defend- 
ants, the  Lords  Commissioners  of  the  Admiraltj 
and  the  Director-General  of  Naval  Works,  in  their 
official  capacity  and  not  as  individuals,  and  the 
plaintiffs  having  asked  leave  to  amend,  if  neoesaiy, 
by  also  suing  the  defendants  individually,  and  by 
'  adding  as  parties  the  persons  by  whose  hands  tkfl 
alleff^  trespasses  had  oeen  actually  oommittad, 

^Id,  that  leave  to  amend  ought  not  w  be  givso, 
for  what  the  plaintiffs  were  seeing  to  do  was  to 
change  one  action  into  another  of  a  snbstaatiaDy 
different  character;  and  that  the  action  mnst  hs 
dismissed. — RAleigi^  v.  Gk>S0HEir,  Ch.D.  Bomer,  /.. 
90. 

See  also  Canada,  Law  of,  3. 

DAMAGES.— See  Account;  Company,  o,  19;  Ooft- 
tract,  2 ;  County  Court,  2 ;  Gaming,  6 ;  Laadlfled 
and  Tenant,  3 ;  Lands  OUusee  Acts,  1 ;  Sid«  of 
Goods,  2;  Ship,  20, 
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DEBTOBS  ACT,  1869  :— 

Ftadice — Judgment  in  High  Court — Order  in 
county  court  for  payment  of  judgment  debt  by  inetal' 
fnenie — Subsequent  proceedings  to  levy  execution — 
Debtors  Act,  1869  (32  &  83  Vict,  c,  62),  s.  5.~The 
effect  of  section  5  of  the  Debtors  Act,  1869,  is  that, 
if  a  plaintiff,  who  has  obtained  ladgment  in  an 
action  in  the  High  Court,  goes  to  the  county  court, 
and  accepts  an  order  tiiere  for  payment  of  the 
judgment  debt  by  instalments,  he  tiiereby  consents 
to  have  the  judgment  of  the  High  Court  modified 
to  the  extent  of  that  order,  and  he  is  not  entitled 
to  afterwards  issue  execution  upon  the  judgment  in 
the  High  Court,  without  at  any  rate  getting  the 
order  made  by  the  county  court  discharged. 

Jones  ▼•  Jenner  (25  L.  J.  319,  Ex.)  approved  and 
followed. 

Dictum  of  Cave,  J.,  in  Be  Ives,  Ex  parte  Adding^ 
ton  (16Q.  B.  D.  665,  at  pp.  670,  671),  dissented  from. 

— MONTGOMBBY  V.   DB  BULNBS,  0,A. 

See  also  Bankruptcy,  11;  Criminal  Law,  4; 
Solicitor,  1. 

DEED:— 

1 .  Construction^  Estate  clause — Eeeiidls-'Mortgage 
omitted — Estoppel  —  Priority,  —  Gleneral  words, 
whether  descriptive  of  parcels  or  in  the  estate  clause, 
are  susceptible  of  being  controlled  or  modified  by 
other  parts  of  the  instrument,  and  by  the  scope  of 
the  deed  read  as  a  whole,  and  for  this  purpose 
negative  words  are  not  requisite. 

By  a  settiement  made  on  the  marriage  of  M.  T. 
it  was  recited  that  certain  lands  were,  subject  to 
two  mortgages  in  fee  to  A.,  limited  to  C.  m  fee, 
subieot  to  a  limitation  over  in  favour  of  T.  for  life, 
in  the  event  of  C.  having  no  issue  (which  happened), 
and  C.  and  T.  **  according  to  their  respective  estates 
and  interests"  conveyed  the  fee  simple  *'and  ^1 
the  estate,  right,  titie,  daim,  and  demand  of  the 
said  0.  and  T.  respectively  in  or  to  arise  out  of  the 
same  premises  "  to  trustees  to  hold  (subject  to  the 
two  mortgages  to  A.)  to  the  use  of  C,  T.,  and 
M.  T.  for  successive  life  estates,  with  remainder  to 
secure  a  jointure  to  the  wife  of  M.  T.,  with  remain- 
ders over. 

At  the  date  of  the  settlement  T.  was  absolutely 
entitled  to  a  mortgage  whereby  C.  out  of  the  fee 
created  a  term  of  five  hundred  years  to  secure 
£2,000  and  interest,  but  no  reference  was  made  to 
this  in  the  settlement.  T.  afterwards  voluntarily 
transferred  this  mortgage  to  M.  T.,  who  charged 
it  in  favour  of  thepliUnl^,  who  had  no  notice  of 
the  settlement.  C.  and  T.  having  died*  an  action 
was  brought  by  the  plaintiffs  for  a  declaration  that 
the  £2,000  and  intenst  was  a  charge  on  the  land 
subject  only  to  the  two  mortgages  to  A. 

Held,  that,  on  the  true  construction  of  the 
settlement,  the  mortgage  did  not  pass,  as  the  estate 
clause  was  controUed  by  the  scope  of  the  instru- 
ment ;  and  that  it  had  priority  over  the  interests 
of  all  persons  under  the  settlement. 

Held  also,  that  no  estoppel  as  to  the  mortgage 

MSB  created  by  the  settiement  on  account  of  any 

representations  made  by  T.  in  the  recitals,  or  by 

my    standing    by    on    his   part. — ^Williams  v. 

rarcKNXY,  C,A» 

2.  Escrow — Delivery  to  stranger,  whether  necessary 
to  make  deed  an  escrow — Misappropriation  of  con- 
iideration  money  by  person  who  is  agent  of  both 
'^arties^-Jlioney  never  received  by  grantor — Failure  of 
vnsideration. — A  deed,  though  delivered  to  a  person 
rho  ia  one  of  the  grantees,  may,  if  such  was  the 
btention  of  the  parties,  be  an  escrow  in  his  hands, 
ind  evidence  is  admissible  to  show  upon  what 
erms  it  was  delivered. 


A  mortgage  deed,  duly  executed  and  delivered  to 
the  mort^gee's  solicitor,  cannot  be  impeached  in 
equi^  on  tSie  ground  that  such  solicitor,  who  acted 
also  in  the  capacity  of  banker  as  well  as  solicitor 
for  the  mortgagor  and  had  authority  to  receive  the 
mortgage  money,  becomes  bankrupt  without  pay- 
ing it  to  the  mortgagor. 

Wda  V.  CockereU,  11  W.  E.  442,  9  Jur.  N.  8.  447, 
and  Coupe  v.  Cdlyer,  62  L.  T.  Eep.  927,  38  W.  E. 
Dig.  133,  distinguished.— London  Fbeehold,  &o., 
Pkopbety  Co.  V.  SuPFTBiJ)  (Babon),  O.A.,  102. 

See  also  Annuity ;  Bankruptcy,  14. 

DENTIST  :— 

Registration — Pupil — DedaraJtion  —  Dentists  Act, 
1878  (41  &  42  Vict.  c.  33),  ss.  6.  7,  37.— A  person 
who,  at  the  date  of  the  passing  of  the  Dentists  Act, 

1878,  was  articled  as  a  pupil  to  a  dental  practi- 
tioner, and  whose  articles  expired  in  October,  1878, 
held  not  to  be  entitied  to  be  registered  under  section 
37  of  the  Act,  unless  he  compUed  with  section  7  by 
sendine  to  the  registrar  before  the  Ist  of  August, 

1879,  the  information  and  dedaration  therein  men 
tioned. 

Judgment  of  Hawkins  and  Wright,  JJ.  (45  W.  B« 
526),  affirmed.  —  Bbo.  v.  Gbnebal  Mbdioal 
COXTKGIL,  O.A.,  2. 

DESIGN:— 

Registration — Applicable  for  pattern — Coffin-plates 
— Drawing  furnished  to  comptroller — **  New  or 
original " — Novel  combination  of  old  designs — Mark* 
ing  goods — SUxtutory  requirements— *^ All  proper 
steps '*-^Motion  to  expunge — Patents,  Designs ^  and 
Trade-Marks  Act,  1883  (46  &47  Vict.  c.  57),  ss.  47, 51, 
QO— Designs  Rules,  1890,  rr.  8, 9.— It  is  not  necessary 
for  a  person  who  registers  a  design  under  Part  III. 
of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  to  describe  on  his  application  by  means  of 
cross  sections  or  otherwise  how  the  article,  for  the 
pattern  of  which  the  design  is  applicable,  is  to  be 
carried  out  in  manufacture,  ana  it  is  immaterial 
whether  or  not  the  design  can  be  so  carried  out  in 
more  ways  than  one. 

Although  the  word  "  ornament,"  which  is  used  in 
section  60  of  the  Act  of  1883,  is  not  used  in  rule  9 
of  the  Designs  Bules,  1890,  *'  pattern  "  in  that  rule 
must  for  the  purposes  of  that  rule  be  taken  to 
include  it.— Bollason's  Dbsign,  Bb,  C.A. 

DIVOECE  :— 

1.  Adultery  of  husband  coupled  with  desertion — 
Ojfer  by  husband  to  resume  coJuuntation. — A  husband, 
shortiy  after  deserting  his  wife,  had  requested  her 
to  resume  cohabitation,  which  request  the  wife 
disregarded  as  not  made  bond  fide,  and  had  on  the 
few  isolated  occasions,  on  which  they  met  casually, 
disregarded  her  or  made  insulting  gestures,  but  not 
otherwise  communicated  with  her  for  nine  years. 

Held,  that  the  facts  constituted  such  a  sufficient 
desertion  as  coupled  with  adultery  to  give  the  wife 
a  right  to  a  divorce.— Mabtin  v.  Mabtin,  P,D.  A 
Ad.D. 

2.  Conduct  condudna  to  adultery. — Where  a  wife 
has  committed  several  acts  of  adultery  with  a  co- 
respondent, and  the  husband  has  been  guilty  of 
conduct  conduoiDg  to  some  of  these  acts,  the  hus- 
band will  not  lose  his  right  to  a  divorce  if  the  first 
of  these  acts  occurred  prior  to  any  such  conduct. — 
MtT.T.ABT)  v.  MiLLABD,  P.D.  &  Ad.D. 

3.  Costs — Husband^s  right  to  costs  against  the  cO' 
respondent. — The  question  of  condemning  the  co- 
respondent in  costs  is  entirely  in  the  discretion  of 
the  court. 
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If  a  co-respondent  who  has  misoondaoted  him- 
self with  a  woman  in  ignorance  of  the  fact  that 
she  was  a  married  woman  continues  to  live  in 
adultery  with  her  after  being  informed  of  that 
fact,  he  will  not  necessarily  be  condemned  in  costs. 
— ^EOBINSON  V.  BOBINSON  (No.  2),  P,D.  <fc  Ad,D. 

4.  CosU — Wift^s  costs — Husband  dead  just  before 
trial — Order  against  executors — Taxation, — Where  a 
husband,  respondent  in  divorce  proceedings,  died 
on  the  eve  of  the  trial,  an  order  for  the  wife's 
costs,  limited  to  the  amount  lodeed  in  court,  was 
afterwards  made  against  the  husoand's  executors, 
to  whom  leave  was  given  to  attend  the  taxation. — 
Cunningham  v.  Cunningham,  P.A  <fc  Ad.D. 

5.  Costs — Wife's  costs — Husband's  liability  to  pay 
costs  where  no  real  defence, — The  costs  of  a  wife  who 
IS  respondent  will  not  be  allowed  as  against  the 
liusbaud  where  facts  have  come  to  the  knowledge 
of  her  solicitors  or  their  London  agent  which  ought 
to  convince  them  of  her  guilt. 

Such  costs  may,  however,  be  ordered  to  be  taxed 
against  the  co-respondent  by  the  husband,  and  if 
recovered  to  be  paid  to  the  wife's  solicitors. — 
TowNSON  V.  TowwsoN,  P.2>.  &  Ad.D, 

6.  Desertion — Intention  at  timeof  leaving — Criminal 
proceedings  pending,— A  husband  left  his  wife  in 
1895  after  divorce  proceedings  in  which  he  had 
appeared  as  co-respondent  (the  jury  disagreeing). 
At  the  last  interview,  he  left  her  under  the  im- 
pression that  this  was  the  cause  of  his  departure, 
and  that  he  would  return  in  a  few  months.  He  was 
in  fiuancial  embarrassment,  his  firm  immediately 
became  bankrupt,  and  ultimately  the  official  receiver 
applied  for  a  warrant  against  him.  He  had  carried 
on  an  intrigue  with  an  actress  in  1893  and  1894 
unknown  to  his  wife.  He  sent  one  letter  to  his 
wife  begging  for  money,  but  with  no  address ;  but 
otherwise  he  did  not  communicate  with  or  see  her. 

The  court  held  that,  at  the  time  he  left  his  wife, 
he  intended  to  desert  her,  and,  adultery  being 
proved,  granted  a  decree  nisi  for  dissolution  of 
marriage.— Wynne  v.  Wynne,  F,D,  &  Ad,D.,  560. 

7.  Divorce  bill — Definitive  decree  of  divorce — Action 
for  criminal    conversation — Standing   Orders,    Nos, 

175,  177 — Domiciled  Irishman — Jurisdiction  of  the 
English  Court — Evidence  taken  in  India, — Great 
caution  ought  to  be  observed  in  allowing  a  petition 
for  divorce  to  proceed  in  the  English  Divorce  Court 
where  there  is  ground  for  supposing  that  the 
parties  are  domiciled  out  of  the  jurisdiction. 

It  is  not  necessary  for  the  first  reading  of  an 
Irish  divorce  bill  that  a  definitive  sentence  of  divorce 
a  mensd  et  thoro  should  have  been  pronounced  in 
the  Irish  courts. 

Where  in  the  proceedings  upon  an  Irish  divorce 
bill  it  appears  that  no  action  for  criminal  conver- 
sation has  been  brought  against  a  co-respondent 
who  was  not  domiciled  and  could  not  be  served  in 
Ireland,  the  House  of  Lords  may  allow  the  bill  for 
divorce  to  be  received. 

Where  there  is  no  means  of  enforcing  the 
warrant  of  the  House  of  Lords  to  take  evidence  in 
parts  of  India  the  evidence  as  taken  and  used  in  a  ! 
previous  suit  in  the  English  Divorce  Court  may  be 
allowed  to  be  used  quantum  valeat, — Sinclair's 
Divorce  Bill,  Re,  H,L. 

8.  Divorce  bill— Infant— Custody.— In  an  Irish 
divorce  bill,  although  no  separate  action  has  been 
instituted  in  Ireland  to  obtain  the  custody  of 
infant  children  after  a  decree  for  separation  d  mensd 
et  thoro  has  been  pronounced,  the  House  of  Lords 
will  sanction  a  clause  giving  the  custody  of  the 
children  to  the  innocent  party. 


Mrs.  Addison's  case,  [1801]  Macq.  Prac  H.  L 
p.  598,  followed.— Hart's  Diyorob  Bill,  Rs, 
H.L. 

9.  Evidence  —  Statements  to  third  persons,  —  k 
witness  called  to  prove  a  husband's  cruelty  maybe 
asked  whether  the  wife  made  a  complaint  aboat  the 
husband  on  a  certain  occasion. — ^Bebry  v.  Beebt, 
P.D.  &  Ad,D. 

10.  Judicial  separcUion  —  Cruelty  —  Hahitfud 
drunkenness— Charges  of  pros-marital  miscondud— 
Admissibility  of  evidence. — ^If  a  woman  many  a 
drunkard,  with  full  knowledge  that  be  ii  a 
drunkard,  she  is  not  on  that  account  to  be  held  to 
take,  without  redress,  the  risk  of  anything  that 
may  happen  to  her  as  a  result  of  his  contaniud 
drunken  habits. 

In  a  case  where  a  wife  charges  her  husband 
with  cruelty,  and  complains  (t Titer  alia)  that  he  bai 
made  against  her  in  the  presence  of  other  persons 
charges  of  prfe-marital  misconduct,  which  he 
stated  to  her  he  had  discovered  some  time  after 
the  marriage,  although  documents  may  be  admitted 
as  tending  to  prove  the  bona  fides  of  the  hosbaitd 
in  making  the  charges,  yet,  neither  oral  eridenee 
nor  documents  are  admissible  in  proof  of  the  fadi 
alleged  by  the  husband  against  the  wife,  unless  he 
himself  be  called  to  state  upon  oath  that  he 
believed  and  acted  upon  the  reports  which  reached 
him  as  to  his  wife's  former  conduct. — Walkest. 
Walker,  P.D,  dis  Ad,D. 

1 1 .  Judicial  separation— Cruelty — *  *  Legal  erudly  " 
—Matrimonial  Causes  Act,  1857  (20  &  21  Vid.  c.  85), 
s.  22,  and  1884  (47  &  48  Vict.  c.  68).— A  fal» 
charge  of  having  committed  an  unnatural  criminal 
offence  brought  by  a  wife  against  her  hosbaod, 
although  published  to  the  world  and  persisted  in 
after  she  did  not  believe  in  its  truth,  is  not  suffi- 
cient evidence  of  legal  cruelty  to  entitle  the  hm- 
band  to  a  judicial  separation. 

So  held,  by  the  majority  of  the  House  of  I^vds 
(Lords  Hersohell,  Watson,  Macnaghten,  Sband, 
and  Davey;  Lord  Halsbuiy,  L.C.,  Lords  Hob- 
house,  Ashbourne,  and  Morris  dissenting). 

The  effect  of  the  Matrimonial  Causes  Act,  1S$4, 
discussed.—- Bussell  v.  Russell,  H.L.  | 

12.  Judicial  separation — Domicil — Residence  ufitl- 
in  jurisdiction  at  commencement  of  suit — Divorce  Jrf, 
1857  (20  &  21  Vict  c.  85),  s.  22— In  a  proceeding 
for  a  divorce  a  mensd  et  thoro  on  the  ground  d 
cruelty,     where   the    parties    resided    within  th* 

J'urisdiction  at  the  commencement  of  the  suit,  th« 
Scclesiasticid  Court  would  have  granted  nrliif 
irrespective  of  their  domicil,  and  it  would  have 
made  no  difference  that  the  cruelty  was  committed 
outside  the  jurisdiction,  when  the  apprehension  tf 
further  acts  of  cruelty  remained. 

Held,  that  the  Divorce  Division  had  und» 
section  22  of  the  Divorce  Act,  1857,  the  same  joris- 
diction  as  the  Ecclesiastical  Court  to  entertain  the 
suit.— Armytaqe  v.  Aricytagb,  P.D.  <t  Ad^D. 

13.  Judicial  separation— Practice— Coitnter-dii^ 
for  restitution  of  conjugal  rights— Cross 'petition--^ ^ 
37  Vict,  c.  66,  s,  24,  sub-section  3.— A  wife  petitiooei. 
for  a  judicial  separation  on  the  ground  of  th« 
respondent's  cruelty.  The  respondent,  in  hit 
answer,  denied  the  cruelty,  and  claimed  a  decree 
for  restitution  of  coujugal  rights. 

Held,  that  the  respondent's  proper  coarse  woal^ 
have  been  to  file  a  cross-petition,  and  that  A* 
relief  prayed  for  could  not  be  granted  on  a  mert 
counter-claim  in  the  answer  not  verified  ^ 
Affidavit.  — WiNGFIELD  V.  WiNOFIKLD,  P.D.  dt  AdJf» 
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14.  Nullity— Provisim  for  wife— 20  &  21  Vict  c. 
85,  «.  35. — Where  a  petition  is  brought  for  a 
declaration  that  a  marriage  ceremony  is  null  and 
void  on  the  ground  that  the  respondent  had  a 
husband  liviug  at  the  time  of  the  ceremony,  the 
court  cannot  ordinarily  make  it  a  term  of  granting 
a  decree  that  the  petitioner  shall  make  provision  for 
the  respondent. 

Wilkina  v.  WilJcinSy  74  L.  T.  Eep.  62,  [1896]  P. 
108,  explained. 

A  petitioner  is  entitled  ex  dehito  justitice  to  a 
declaration  of  nullity  of  marriage  when  the  re- 
spondent's husband  was  alive  at  the  time  of  the 
second  marriage,  and  the  court  has  no  discretion  as 
to  withholding  relief.— Bateman  v,  Bateman,  P,D. 
&  Ad.D. 

15.  Permanent  maintenance — Basis  of  calculation. 
— On  an  application  for  permanent  maintenance  by 
a  wife  who  had  obtained  a  decree  nisi  on  the  ground 
of  the  husbaud's  cruelty  and  adultery,  the  registrar, 
treating  the  husband's  property  as  producing  4  per 
cent,  per  anuum,  recommended  that  an  annual  sum 
should  be  secured  to  the  wife  on  the  husband's 
property,  such  sum  amounting  to  one-third  of  tibe 
income  thereof  at  4  per  cent. 

The  court  varied  the  report  by  orderiug  that  this 
sum  should  be  secured  on  a  third  only  of  the 
husband's  property,  and  that,  as  to  the  difference 
between  this  sum  and  the  sum  produced  by  such 
third  invested  in  trust  securities,  the  wife  must  be 
content  with  the  husband's  personal  coveuant. — 
Shobthouse  v.  Shobthotjsb,  P.D.  &  Ad.D. 

16.  Permanent  maintenance — Clause  **dum  sola" 
without  "  et  casta." — An  order  for  permanent 
maictenauce  may  be  made  contaiuiug  a  clause 
*'dum  sola  vixerit'*  without  the  addition  of  "  c< 
ais/a."— -Smith  v.  Smith,  P.D,  &Ad.B. 

17.  Permanent  maintenance — Husband* s  property — 
Adequate  jointure — **  Dum  sola  et  casta  "  clause, — A 
wife  obtained  a  divorce  on  the  ground  of  the 
adultery  and  cruelty  of  her  husband.  The 
husband's  income  had  been  £19,000  per  annum, 
and  the  wife,  who  had  brought  nothing  into  settle- 
menty  was  entitled  under  the  marriage  settlement 
to  £1,400  a  year. 

The  court,  on  the  petition  of  the  wife  for 
periDanent  maintenance,  coDsidcriug  that  £3,000  a 
year  "would  have  been  an  adequate  jointure  for  the 
Tvido^w  of  a  man  in  the  husband's  position,  granted 
her  jC  1,600  a  year  in  addition  to  her  present  allow- 
ance, such  additional  income  being  payable  '*  dum 
Bola  et  casta  vixerit.** — Kettlewell  v.  Kettlewell, 
r.D.  &  Ad.D. 

18.  JPermanent  maintenance — Order  on  husband  to 
secure  annual  sum  for  wife — Power  of  wife  to  release 
or  alienate — Matrimonial  Causes  Acty  1857  (20  &  21 
Vict,  €•  85),  s.  32. — Where  a  decree  for  dissolution 
of  marriage  has  been  made  and  the  husband  has 
been  ordered,  under  section  32  of  the  Matrimonial 
Cauaes  Act,  1857,  to  secure  an  annual  sum  to  the 
wife,  she  can  release  or  alienate  it. 

A  decree  for  dissolution  of  marriage  having  been 
made  on  a  wife's  petition  an  order  was  made 
directiiis  her  husband  to  secure  to  her  on  certain 
property  the  sum  of  £90  per  annum,  payable 
monthly^  as  permanent  maintenance,  and  dnrecting 
him  to  eiLecute  an  assignment  of  the  property  to 
sectire  'that  sum. 

By  Agreement  between  the  parties  the  deed  was 
Qot  6x:ecuted,  aud  after  severed  payments  had  been 
made  uncler  the  order  the  wife  by  aeed  released  her 
huBband  from  further  payments  in  consideration  of 
ft  gross  sum  then  paid  to  her. 


Held,  that»  although  monthly  payments  were 
directed,  the  order  was  made  under  section  32  of 
the  Matrimonial  Causes  Act,  1857,  and  that  the 
wife  had  power  to  release  the  husband. 

Held  also,  that,  although  the  deed  of  assignment 
had  not  been  executed  as  directed,  the  court  had 
no  jurisdiction  to  direct  the  order  to  be  perfected 
now  by  the  execution  of  the  deed. — MAOLtTBGAN  v. 
Macluboaxt,  C.A. 

19.  Practice — Application  for  rehearing ^  whether 
to  be  made  to  Divisional  Court  or  to  Court  of  Appeal 
— Trial  without  a  jury — Divorce  Eules,  1865,  r.  62 — 
Supreme  Court  of  Judicature  Act,  1890  (53  &  54 
Vict.  c.  44),  «.  1. — An  application  for  leave  to  serve 
notice  of  motion  for  a  rehearing  of  a  petition  for 
divorce  must,  if  the  petition  was  heard  by  a  judge 
without  a  jury,  be  made  to  a  Divisional  Court  of 
the  Probate,  Divorce,  and  Admiralty  Division,  and 
not  to  the  Court  of  Appeal. — Smith  v.  Smith,  C.A., 
24. 

20.  Practice— Costs — Pauper — Queen^s  Proctor* — 
A  pauper  petitioner  who  is  unsuccessf  al  upon  the 
intervention  of  the  Queen's  Proctor  is  liable  to  be 
condemned  in  the  full  costs  of  tiie  intervention. — 
White  V.  White,  P.D.  &  Ad.D. 

21.  Practice  —  Leave  to  proceed  withotU  co- 
respondent — Discretion  of  judge — Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  s.  28.— The  mere 
belief  of  a  petitioner,  founded  on  the  evidence  then 
before  him,  that  a  person  accused  of  being  the 
adulterer  is  not  guilty,  is  not  in  itself  sufiGlcieht  to 
excuse  him  from  making  that  person  a  co- 
respondent ;  if,  however,  the  court  is  satisfied  that 
no  evidence  can  be  obtained  against  the  accused 
person,  it  may  exercise  its  discretion  under  section 
28  of  the  Matrimonial  Causes  Act,  1857,  and  allow 
the  petitioner  to  proceed  without  joining  him  as  co- 
respondent. 

Jones  V.  Jones,  [1896]  P.  165,  and  Saunders  v. 
Saunders,  [1897]  P.  89,  considered  and  explained. — 
Edwabds  v.  Edwabds,  P.D.  <fc  Ad.D, 

22.  Practice — Unknown  adulterer — Wife^s  state- 
ment— Alleged  adulterer  named  by  wife — No  other 
source  of  information — Motion  for  leave  to  proceed 
without  citing  any  co-respondent — Motion  adjourned 
— Inquiries  ordered  to  be  made  from  the  wife. — A 
wife,  in  answer  to  inquiries  by  her  husbemd  touch- 
iog  the  paternity  of  a  child  with  which  she  was 
pregnant,  and  of  which  he  could  not  be  the  father, 
gave  the  name  of  a  man,  and  made  certain  state- 
ments which  she  said  were  within  the  petitioner's 
knowledge,  but  of  which  he  declared  he  knew 
nothing ;  neither  did  he  know  of  the  existence  of 
such  a  man. 

After  petition  filed,  and  upon  motion  b^  the 
husband  (petitioner)  for  leave  to  proceed  without 
citing  any  person  as  co-respondent. 

The  court  directed  the  petitioner's  soUdtor  to 
write  to  the  respondent  with  a  view  to  having  a 
personal  interview  with  and  obtainiog  an  explana- 
tion from  her,  and  refused  to  make  an  order  in  the 
petitioner's  favour  until  this  had  been  done  and 
the  result  made  known  to  the  court. — Qbose  v. 
Gbose,  P.Z>.  &Ad,D. 

23.  Practice  —  Substituted  service. — Though  the 
fact  that  the  respondent's  whereabouts  cannot  be 
discovered  may  be  due  to  the  petitioner's  delay  in 
bringing  his  petition,  substituted  service  of  the 
petition  and  citation  may  be  allowed. — Jisnsojk  v. 
Jenson,  P.D.  in  Ad.D. 

24.  Rape— Divorce  Act,  1857  (20  &  21  Vict.  c.  85), 
s,    27. — A  respondent,   who   had  been  convicted 
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under  seotion  4  of  the  Criminal  Law  Amendment 
Act,  1885,  of  an  attempt  to  have  nnlawful  and 
carnal  knowledge  of  a  girl  under  the  age  of  thir- 
teen, was  found  to  have  been  guilty  of  rape,  and  a 
decree  nisi  granted  for  the  dissolution  of  his 
marriage. — CoFFBT  v.  CoFFBY,  P,D.  tSs  Ad,D. 

25.  Eestituiion  of  conjugal  rights — Alimony  pen- 
dente lite — Answer  of  husband^Cross-examination 
— BegiMrar — Discretion — Divorce  Court  Rules,  1865, 
rr.  86,  191 — Practice — Proceedings  in  chambers — 
Evidence — Note  of  registrar  or  master. — Upon  a 
petition  before  the  registrar  for  alimony  pendente 
lite,  the  wife  is  not  entitled  as  a  matter  of  course, 
under  rules  86  and  191  of  the  Divorce  Court  Bules, 
1865,  to  an  order  for  cross-examination  of  her 
husband  upon  his  answer,  even  though  there  may 
be  a  great  discrepancy  between  the  amount  of  his 
income  as  alleged  by  her  in  the  petition  and  the 
amount  as  stated  in  his  answer. 

Whether  the  husband  should  be  ordered  to  attend 
for  cross-examination  is  a  matter  entirely  for  the 
discretion  of  the  registrar,  and  the  court  will  not 
interfere  with  the  exercise  of  his  discretion  unless 
satisfied  that  he  has  either  proceeded  on  a  wrong 
principle  or  has  exercised  his  discretion  wrongly. 

Where  there  is  no  very  great  discrepancy  between 
the  two  figures,  it  is  not  the  practice  of  the  court 
to  order  the  attendance  of  the  husband  for  cross- 
examination. 

Where  a  wife  in  her  petition  toTaXimonj  pendmte 
lite  put  the  income  of  her  husband,  a  baronet,  at 
£70,000  a  year,  while  the  husband  in  his  answer 
put  it  at  £16,000  only,  supporting  his  statement  by 
full  and  detailed  particulars,  the  registrar,  on  the 
hearing  of  the  petition,  and  the  judge,  on  appeal 
from  him,  refused  an  application  by  the  wife  for  an 
order  on  the  husband  to  attend  for  cross-examina- 
tion, and  allotted  the  wife  £3,000  a  year  as  alimony. 
On  appeal  to  the  Court  of  Appeal, 

Hdd,  that  £3,000  a  year  was  an  adequate  allow- 
ance for  the  wife  peridente  lite,  and  that  as  the 
registrar  had  properly  exercised  his  discretion  in 
allotting  that  sum,  the  court  would  not  interfere 
by  ordering  tibe  husbaj)d  to  attend  for  cross- 
examination  as  to  his  means. 

On  an  appeal  from  an  order  of  a  registrar  or 
master  the  court  will  only  recognize  a  note  of  the 
registrar  or  master  as  evidence  of  what  took  place 
before  him,  an  affidavit  by  either  party  being 
inadmissible.— Sykks  r.  Sykes,  C.A. 

26.  Separation  deed — Covenant  not  to  molest  — 
Divorce  proceedings  in  foreign  country. — The  taking 
of  proceedings  in  a  foreign  court  to  procure  a 
divorce  is  not  of  itself,  without  evidence  of  an 
intention  to  annoy,  a  breach  of  a  covenant  by  the 
husband  not  to  molest  the  wife  contained  in  a 
separation  deed. — Hunt  v,  Hxjitt,  C.A, 

27.  Variation  of  marriage  settlement,  —  Where 
under  a  marriage  settlement  a  wife  has  power  to 
resettle  settled  property  in  the  event  of  surviving 
her  husband  and  marrying  again,  and,  having  been 
divorced,  has  married  the  co-respondent  during  her 
husband's  lifetime,  the  court  may  make  an  order 
preventing  any  resettlement  on  any  husband 
married,  or  children  bom,  during  the  husband's 
lifetime. 

Noel  V.  Noel,  10  P.  Div.  179,  commented  on,  but 
followed. 

The  court  will  not  make  payment  to  a  father, 
for  maintenance  of  a  child,  conditional  on  the  latter 
residing  with  the  father  and  being  under  his 
control,  on  the  around  that  after  sixteen  the  child 
may  wish  to  reside  with  the  divorced  wife.  i 

Payment  to  a    child   of  an  annual  sum  after  I 


attaining  majority,  to  which  he  is  not  entitled 
under  the  settlement,  will  not  be  refused  on  the 
ground  that  he  may  receive  larger  benefits  from 
the  wif*».— Beanton-Day  v,  Bbantok-Day,  P.D. 
A  Ad.D. 

28.  Variation  of  marriage  settlement. —The  U:i 
that,  by  reason  of  dissolution  of  a  marriage  in 
consequence  of  a  wife's  misconduct,  au  annuity 
provided  by  the  husband  will  not  be  jpayable  to  the 
wife,  and  will  be  lost  to  the  family,  is  a  detrime&i 
to  the  children,  and  a  ground  for  compensating 
them  out  of  the  wife's  property  brought  into  settle- 
ment.—Nbwall  v.  Newall,  P.D.  <fe  Ad,D. 

29.  Variation  of  setUemeats — Motion  upon  regu- 
irar*s  report — Legitimacy  of  child  born  in  wedlodt-- 
Motion  adjourned — Petition  to  be  presented  to  decide 
question  of  legitimacy, — ^In  the  course  of  an  un- 
defended suit  for  dissolution  of  marriage  presentel 
by  the  husband,  it  appeared  that  the  respondent 
had  made  a  written  statement  in  the  form  of  a 
letter  to  the  petitioner  as  to  the  paternity  of  the 
only  child  with  the  object  of  retaining  its  oostodjr. 
Fpon  petition  for  variation  of  the  marriage  settle- 
ment,  it  was  urged  on  behalf  of  the  trustees  of  the 
settlement  that  the  respondent's  statement  was  in- 
admissible, and  that  so  important  a  matter  as  thst 
of  the  legitimacy  of  the  child  ought  not  to  be  dealt 
with  upon  motion.  The  court  thereupon  adjonmed 
the  motion  as  to  variation,  and  directed  the  official 
solicitor  to  present,  on  behalf  of  the  child,  a  petition 
for  declaration  of  legitimacy.  —  DouoLAa  v. 
Douglas,  P,D  &  Ad.D, 

DOMIOIL:— 

Husband  and  wife — Mutual  rights  as  to  unsdUed 
movables^-Matrimonial  domieil —  Change  of  domiciL 
— The  rights  of  married  persons  in  each  othei'i 
unsettled  movable  property  are  governed  by  the 
law  of  their  domial,  even  if  that  be  a  domidl 
different  from  the  matrimonial  domioil,  ud 
acquired  after  the  marriage. 

So  held  (reversing  the  decision  of  Kekawich,  J.. 
a7Ue,  p.  326),  on  the  authority  of  Lashley  ▼.  Hog  4 
Paton's  Sc.  App.  Oas.  dSl.^Dx  NicoLS,  Be,Db 
NiooLS  V,  CmiLiEB,  C,A.,  532. 

See  also  Divorce,  7»  12. 

BASEMENT:—. 

Opening  locks  on  river — DominaTit  and  tervifAt 
tenement— Prescription — Presumption  of  legal  origin-' 
Lost  grant— Prescription  Act,  1832  (2  &  3  Will.  4,  c. 
71),  s,  2. — An  easement,  exercised,  for  the  benr£t 
of  the  dominant  estate,  is  not  invalid  merely 
because  from  the  very  nature  of  the  right  ita 
exercise  by  the  dominant  estate  confers  soice 
ben^t  upon  other  tenements. 

The  corporation  of  Gknlmanchester  as  ownen  of 
certain  lands  had  for  more  than  200  yean  opened 
as  of  right  the  gates  of  certain  locks  belooging  to 
the  appellant  upon  the  Biver  Ouse  in  time  of  flood 
or  danger  of  flood,  in  order  to  prevent  damage  to 
those  lands. 

Held,  that  that  was  a  good  easement,  and  wu 
none  the  less  so  because  its  exercise  also  benefited 
the  lands  belonging  to  other  persons ;  and  tliat  the 
corporation  coiud  maintain  their  right  eitiber  by 
section  2  of  the  Prescription  Act,  1832,  or  by  tbe 
fiction  of  a  lost  grant. 

Decision  of  the  Court  of  Appeal,  [1897]  1  Cfa.  214. 
affirmed.— Simpson  v.  Godmanch£ster  Ck>]tfOKA- 
TION,  H.L, 

ECCLESIASTICAL  LAW  :— 

1.  Churchwardens — Criminal  suit  against — JatU' 
diction — Duty    of  churchwardens  to  obtain  /acmUf 
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he/ore  removing  human  remains — BuriaU  Ad,  1857 
(20  &  21  Vict.  c.  81),  «.  23—FacuUif  to  carry  out 
directions  in  Order  in  Council  for  preventing  vaults 
hecifming  dangerous  to  public  health, — ^The  church- 
wardens of  a  parish  church  wholly  closed  for 
burials,  who,  purporting  to  act  under  the  provisions 
of  an  Order  in  Council  under  the  23rd  section  of 
the  Burials  Act,  1857,  directing  the  removal  and 
reinterment  elsewbere  of  human  remains  under- 
neath the  church,  do  or  cause  to  be  done  the  acts 
therein  directed  without  obtaining  a  faculty  from 
the  Ordinary,  are  guilty  of  an  offence  against  the 
laws  ecclesiastical,  in  respect  of  which  they  may 
be  cited  to  appear  to  answer  articles  to  be  adminis- 
tered to  them  in  a  criminal  suit 

The  23rd  section  of  the  Burials  Act,  1857,  provides 
{inter  alia)  that  it  shall  be  lawful  for  H^r  Majesty, 
upon  the  representation  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  by  and  with  tiie 
advice  of  her  Privy  Council  from  time  to  time,  to 
order  such  acts  to  be  done  by  or  under  the  direc- 
tion of  the  churchwardens  or  such  other  persons 
as  may  have  the  care  of  any  vaults  or  places  of 
burial,  for  preventing  them  from  becoming  or  con- 
tinuing dangerous  or  injurious  to  the  public  health, 
and  such  churchwardens  or  other  persons  shall  do 
or  cause  to  be  done  all  acte  ordered  as  aforesaid. 

Orders  in  Coundl  issued  under  the  above  section 
and  served  on  the  churchwardens  of  a  parish  church 
ordered  that  the  churchwardens  or  the  persons 
having  the  care  of  the  vaults  under  the  church 
should  adopt  or  cause  to  be  adopted  the  following 
measures — ^namely,  that  the  whole  of  the  human 
remains  lying  beneath  the  floor  of  the  church 
should  be  removed,  and  reburied  in  a  specified 
cemetery  or  in  some  other  legal  burial-ground. 
In  consequence  of  the  service  of  these  Orders  in 
Council,  the  churchwardens,  without  having 
obtained  any  faculty  from  the  Ordinary,  pulled 
down  all  the  pews  in  the  church,  took  up  the 
flooring  and  monumental  slabs  in  the  same,  and 
removed  certain  cofi&ns  and  human  remains  buried 
thereunder,  for  the  purpose  of  reinterring  them 
elsewhere.  It  appeared  tiiat  burials  in  the  parish 
had  been  by  law  wholly  discontinued  in  the  year 
1853,  and  that  since  that  year  no  burial  was 
recorded  to  have  taken  place  there. 

Held,  that  the  acts  of  the  churchwardens,  not 
having  been  authorized  by  a  faculty,  were  illegal, 
and  the  Orders  in  Council  afforded  no  justification 
for  what  had  been  done  by  them ;  such  Orders 
being  either  wholly  ultra  vires  or  to  be  construed 
as  merely  directing  an  application  for  a  faculty  to 
cannr  out  their  terms. 

Ueld,  also,  that,  on  the  petition  of  the  rector 
of  the  parish  church  and  the  churchwardens,  a 
faonlty  might  issue  authorizing  for  sanitary  reasons 
the  removal  of  the  remains  and  their  reinterment 
in  consecrated  ground. — Lee  v.  Hawtrey,  Q,B  D, 

2.  Clergy — Offence  against  morality — Deprivation 
— Subsequent  sentence  of  deposition — Clergy  Discipline 
Act,  1892  (55  &  56  Vict.  c.  32).  s.  8.— Where  a 
olergyman  is  convicted  of  an  offence  specified  in  the 
Clergy  Discipline  Act,  1892,  and  the  bishop  of  the 
diocese  passes  sentence  of  deprivation,  the  bishop 
may,  under  section  8  of  the  Act,  on  a  subsequent 
occasion  pass  the  further  sentence  of  deposition 
from  holy  orders.— Beg.  v.  Dttbhah  (Bishop), 
C.A.J  36. 

Zm  Faculty — Application  to  open  coffin — Jurisdiction 
of  Chancellor — Licence  of  Home  Secretary — Pro" 
hibition— Burials  Act,  1857  (20  &  21  Vict.  c.  81), 
s.  25. — A  Consistory  Court  has  jurisdiction  to  issue 
a  isoolty  for  the  removal  of  remains  in  consecrated 


ground,  and  has  also  jurisdiction  to  issue  a  faculty 
authorizing  the  opening  of  the  cofi&n  for  the 
purpose  of  inspecting  its  contents. 

If  it  is  necessary  that  a  licence  should  be  obtamed 
from  the  Home  Secretary  before  a  cofi&n  can  be 
opened  for  such  a  puipose  as  was  contended  by  the 
interveners  (on  whicm  point  the  court  gave  no 
decision),  that  licence,  being  in  addition  to,  and  not 
in  substitution  of,  the  faculty  required  to  be 
obtained  from  the  ecclesiastical  court,  would  be 
inoperative  unless  and  until  the  ecdesiastioal 
faculty  had  been  duly  issued. — Beg.  v.  Tbistbam, 
Q.B.D.,  653. 

4.  Faculty — Footpath  across  churchyard  for  use  of 
parishioners  and  ptiblic — Proviso  for  closing  footpath 
on  one  day  in  the  year. — In  a  faculty  granted  for  a 
fenced-in  footpatii  across  a  closed  parish  church- 
yard for  the  use  of  the  parishioners  with  right  of 
wBj  for  the  public,  a  proviso  was  inserted  for  the 
footpath  to  be  closed  on  one  day  in  the  year  in 
order  to  show  that  it  remained  an  integral  portion 
of  the  churchyard  with  certain  limitations  on  its 
use.— St.  Johx  the  Baptist,  Cardiff  (Vioab  op) 
V.  Pabishionebs  of  Same,  P.D.  &  Ad.D. 

5.  Faculty—'*  Stations  of  the  Cross  ''—Crucifix-- 
Communion  rails — Chancel  platform — Darkening  of 
windows  in  chancel — Lamps  reflecting  light  on  com-- 
munion  tdble^FacuUy — Communion  table — Beredos 
— Second  communion  table  in  side  chapel. — ^The 
incumbent  of  a  parish  church  having  without  a 
faculty,  and  contrary  to  the  vote  of  the  vestry  and 
the  wishes  of  the  parishioners,  introduced  into  the 
church  pictures  representing  the  *'  Stations  of  the 
Cross"  proved  to  have  been  used  superstitiously 
and  four  crucifixes,  placed  curtains  over  the  Ten 
Commandments,  the  Lord's  Prayer,  and  the 
Apostles*  Creed  engraved  on  the  east  chancel  wall, 
and  darkened  the  chancel  by  affixing  permanent 
blinds  on  the  east  window  and  a  side  chancel 
window,  the  court  ordered  that  within  three 
months  the  '*  Stations  of  the  Cross,"  the  crucifixes, 
and  the  curtains  should  be  removed  out  of  the 
church  by  the  incumbent,  and  the  outside  blinds 
over  the  above-mentioned  windows  taken  down  by 
him. 

If  the  incumbent  should  not  comply  with  the 
order  of  the  court  within  three  months  of  its  date, 
the  court  would  be  prepared  to  issue  a  faculty  to 
the  parishioners'  churchwarden  to  carry  out  the 
order. 

The  erection  in  the  chancel  of  a  communion  table 
with  a  reredos  in  substitution  for  the  communion 
table  formerly  there,  though  made  by  the  incum- 
bent in  opposition  to  a  vote  of  the  vestry,  was 
sanctioned  by  a  confirmatory  faculty  from  the 
court,  on  the  ground  of  its  being  an  artistic  im- 
provement to  the  church,  subject  to  the  platform 
on  which  the  communion  table  stood  being 
extended  round  the  north  end  of  the  table 
so  as  to  enable  the  minister  to  officiate  during 
the  communion  service  standing  at  the  north  end. 

The  court  also  sanctioned  by  confirmatory  faculty 
the  erection  in  the  church  of  a  side  chapel  with  a 
communion  table  in  it,  though  objected  to  by  the 
parishioners,  subject  to  the  chapel  being  separated 
trom.  the  church  on  a  plan  to  be  approved  of  by 
the  court. 

Sieveking  v.  Ztn^«/ord,  [1866]  36  L.  J.  (Bcc.)  1, 
followed.— St.  Mabk's  (vioab  of)  v,  St.  Mark's 
Pabishionebs,  Q.B.D. 

6.  Jurisdiction — Criminal  suit  against  rector  for 
non^repair  of  chancel — Appeal — Practice — Surrogate 
— ^The  Ecclesiastical  Courts  have  no  jurisdiction  to 
entertain  a  criminal  suit  against  a  lay  rector  who 
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has  neglected  to  perform  his  duty  of  repairing  the 
chancel  of  the  church  of  which  he  is  rector,  unless 
the  chancel  was  out  of  repair  at  the  time  of  the 
institution  of  the  suit. — ^Nevillb  v.  Kibby,  Q.B.D. 

EDUCATION  :— 

School  hoard — Superannuation  fund — Dedtidions 
from  salaries  of  teachers— TJitrA  Tirea— Elementary 
Education  Act,  1870  (33  &  34  Ftc«.  c.  75),  «.  35.— A 
school  board  established  a  fund,  to  be  formed  by 
means  of  deductions  from  the  salaries  of  the 
teachers,  for  the  purpose  of  providing  superannua- 
tion allowances  for  the  teachers.  The  board  did 
not  contribute  to  the  fund  nor  insure  its  solvency, 
but  they  administered  it  under  the  advice  of  a 
superannuation  committee,  and  they  inomred 
certain  expenses  in  the  working  of  it. 

A  teacher  who,  by  an  agreement  in  writing  with 
the  school  board,  had  contracted  to  come  under  the 
superannuation  scheme  and  to  permit  deductions 
from  her  salary  to  be  made,  subsequently  brought 
an  action  to  recover  the  amount  of  the  deductions  so 
made. 

Held,  that  the  contract  between  the  plaintiff  and 
the  school  board  was  not  illegal  as  being  uUra 
vires  of  the  board ;  and  that  even  if  the  botwd  had 
acted  in  any  way  tdtra  vires  in  administering  the 
fund  the  plamtiff  was  not  entitled  to  recover. 

Judgment  of  Wright  and  Kennedy,  JJ.  {ante,  p. 
155),  afiBrmed.— PhUiUPS  v.  London  Sohool 
BOABD,  G.A.,  658. 

See  also  Endowed  School. 

EJUSDEM     OENEBIS.—Qee    also     Charity,     4; 
Ship,  10 ;  Will,  24. 

ELECTION  LAW : 

1.  County  council — Election  of— Practice— Death 
of  candidate  between  nomination  and  poll — Duty  of 
returning  officer  to  countermand  poll — Municipal  Cor- 
porations Act,  1882  (45  &  46  Vict  c.  50),  s.  58— 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  «.  1.— Where, 
at  a  contested  election  for  a  county  council,  a 
candidate  dies  between  the  nomination  and  the 
poll,  it  is  tlie  duty  of  the  returning  officer  for  the 
division  in  which  he  was  a  candidate  to  counter- 
mand notice  of  the  poll.— Beg.  v.  Stewabt,  Q.B.D, 

2.  Municipal  election — County  council— Death  of 
candidate  —  Injunction  —  Prerogative  mandamus  — 
Ballot  Act,  1872  (35  &  36  ViU.  c.  33), ».  I— Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  58.— 
The  last  paragraph  of  section  1  of  the  Ballot  Act, 
1872,  is  incorporated  in  the  Municipal  Corporations 
Act,  1882,  by  virtue  of  section  38  of  the  latter  Act. 

Semble,  for  the  purposes  of  municipal  and  county 
council  eleotioDS,  the  paragraph  must  be  read  as  if 
the  words  *'  as  if  the  notice  required  by  section  54 
of  the  Mimicipal  Corporations  Act  had  been  given 
•  .  /'  were  substituted  for  the  words  '*  as  if  the 
writ  had  been  received    .     •    .'' 

In  an  election  for  a  county  council  the  poll  was 
fixed  to  take  place  on  the  3rd  of  March.  The 
nomination  of  candidates  took  place  on  the  23rd  of 
February.  On  the  26th  of  February  one  of  the 
candidates  nominated  died.  The  returning  officer, 
though  acquainted  with  the  fact  of  the  candidate's 
death,  refused,  on  a  request  to  do  so  by  another  of 
the  candidates,  to  countermand  the  poll. 

Hdd,that  an  injunction  restraining  the  rettuning 
officer  from  proceeding  with  the  poll  was  not  the 
proper  remedy,  but  that  a  prerogative  writ  of 
mandamus  was,  under  the  circumstances,  the 
proper  remedy. — ^Wbstaoott  v.  SiOTH,  Q.B.D., 
379. 


3.  Municipal  election — District  couticil—NiniMth 
ation  paper— Election  Order,  1897,  r.  7  (2). -A. 
nomination  paper  of  a  candidate  as  a  rural  diitrict 
councillor  is  not  invalid  because  it  was  signed  by 
the  proposer  and  seconder  before  the  name  of  the 
cant&date  was  filled  in.— Cox  v.  DAVisa,  Q.B.D, 

4.  Municipal  election— Election  of  coandUm^ 
Unopposed  candidate  —  Betum  of  expenses— No 
expenses  in  fact  incurred — Municipal  EUdions  (Car* 
rupt  and  Illegal  Practices)  Act,  1884.  «.  21,  aiib- 
sections  4,  7.— Every  candidate  is  required,  mukr 
the  Municipal  Elections  Act,  1884,  tosendtotlie 
town  clerk,  within  twenty-eight  days  of  tbe 
election,  a  return  of  his  expenses  with  the  scoom- 
panying  statutory  declaration. 

By  section  21,  sub-section  4,  if,  after  the  time  f« 
making  such  return,  the  candidate  in  default  ikall, 
before  the  date  of  the  allowance  of  such  authoiind 
excuse  as  is  mentioned  in  the  Act,  sit  or  vote  in 
the  council,  he  shall  forfeit  £50  for  every  day  oa 
which  he  does  so  to  any  person  who  sues  for  ^ 
same.  By  nub-section  7,  if  a  candidate  appetb  to 
the  High  Court,  and  shows  that  failure  to  mib 
such  return  and  declaration  has  arisen  by  reaMuaC 
inadvertence  or  by  any  reasonable  cause  of  a  liks 
nature,  the  court  may  make  such  order  and  dednni- 
tion  as  to  them  seems  just,  notwithstanding  the 
lapse  of  the  prescribed  statutory  period  for  makiiig 
the  return. 

F.  was  returned  unopposed  at  a  muniipM 
election  for  the  county  borough  of  H.,  and  bdisjw 
that  as  he  had  incurred  no  expenses  of  any  bu 
no  return  and  declaration  wsa  required,  omitted  to 
return  his  expenses  as  *•  nil "  until  after  the  tMt- 
tory  period  for  making  such  return  and  dedbalios 
had  expired. 

Held,  that  there  was  sufficient  evidanoe  Mton 
the  coiurt  that  the  omission  had  been  under  waA 
droumstanoes  as  to  amount  to  an  authorised  eseeiB 
under  the  Act,  and  that  the  relief  sought  oog^ 
therefore  to  be  granted. 

Ex  parte  Bobson,  35  W.  B.  290,  18  Q.  R  D. » 
followed.— Pbnninotow,  Ex  pabtb,  Q.B.D.,  4l«. 

6.  Parliament  —  Election  expenses  —  Bebffn  — 
'*  Transmit'*— Corrupt  Practices  Prevention  Ad, 
1883  (46  &  47  Vict,  c,  51),  M.  33,  34.-Tiie  frt 
that  the  return  of  election  expensed  ttansaiittja 
to  the  returning  officer  under  section  3S  of  th* 
Corrupt  Practices  Prevention  Act,  1883,  eootoj 
an  error  does  not  make  it  a  nullity  so  as  to  ranflff 
the  candidate  liable  to  the  penalties  imposed  17 
sub-section  5  of  th*t  section  for  sittingssi 
voting  before  the  return  has  been  tranamitstad.- 
Maokdtnon  V,  ClABK,  C.A. 

6.  Parliament — Election  petition — Claim  of  «•■<— 
Scrutiny—PaHiculars—EleUion  Petition  Bules,  19A, 
rr.  6,  7.— Where  the  petitioner  in  a  parliamentej 
election  claims  the  seat  on  the  ground  that  heln 
a  majority  of  lawful  votes  at  the  poll,  role  6  of  tiii 
Election  Petition  Eules.  1868,  does  not  i^^ly, » 
rule  7  applies  exclusively.  The  respondent,  tbot- 
fore,  has  no  right  to  an  order  for  particulars,  si  is 
the  case  of  a  petition  where  an  election  is  "oagM 
to  be  avoided  on  tiie  ground  of  oorrapt  and  iU^ 
practices,  but  is  only  entitied  to  a  d^v^r  <rf  JJ 
list  of  the  votes  intended  to  be  objected  to  and  » 
grounds  of  objection,  six  days  before  the  of 
appointed  for  trial.  _  _ 

Munro  v.  Balfour,  41  W.  E.  143,  [1893]  1  a  B. 
113,  approved.— FuBNESS  v.  BsBsaFOBD,  CM 
369. 

7.  Begistration-— Occupiers'  list  of  voiers-^Qmi^ 
cation  described  as  **  dwelling-house  >oi«<"— w" 
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ciency  of—Bepresentation  of  the  People  Act,  1867  (30 
&  31  Vict.  c.  102),  88.  3.  6,  27^1i4>re8entation  of  the 
People  Act,  1884  (48  &  49  Vict.  c.  3),  88.  2,  5.— 
Id  Division  I.  of  the  occupiers'  list  of  votera  in  a 
iiounty,  the  description  of  a  Yotex^B  qualification 
was  entered  as  *'dwelling-honse  joint.*'  A  notice 
of  objection  that  the  voter's  qualification  was 
"expressly  forbidden  by  law"  had  been  duly 
£iven.  The  voter  had  not  made  either  a  new  claim 
or  a  statutory  declaration  to  amend  the  entry.  Tlie 
qualifying  property  was  in  fact  a  dwelling-house 
inhabited  by  the  voter  jointly  with  others,  the 
annual  value  of  which  was  more  than  sufficient  to 
give  XlO  a  year  to  each  occupant. 

Held  (reversing  the  revising  barrister),  that  the 
objection  should  be  disallows,  as  the  description 
of  the  qualification  was  sufficient  to  describe  an 
•occupation  qualification. 

Townehend  v.  8t.  Marylebone  Overeeere,  20  W.  R. 
148,  L.  B.  7  C.  P.  143,  followed  and  approved.— 
Baquey  V.  Btttoheb,  Q.B.D.,  189. 

8.  School  hoard  election — Recount , as  between   two 
-candidtUee  only — Finality  ae  regards  candidatee  not 
petitioned  against— Bcdht  Act,  1872  (3d  &  36  Vict.  c. 
33),   8.  2. — At  a  school  board  election,  at  whidi 
there  were  eight  candidates  for  five  seats,  the  result 
of  the  poll  was  duly  declared  by  the  returning 
officer.    A  petition  was  presented  on  behalf  of  the 
ifirst  unsuccessful  candidate  against  the  last  success- 
ful candidate,  asking,  for  a  recount  as   between 
these  two  candidates  only,  and  claiming  the  seat 
for   the   candidate  for  whom   the    petition  was 
presented.    No  petition  was  presented  against  any 
of   the  first  four  successful  candidates,   and  no 
recount  of  their  votes  was  asked  for.    The  result 
of  the  recount  as  between  the  two  candidates  was 
to  place  the  unsuccessful  candidate  in  a  majority  of 
.lawful  votes  over  the  candidate  petitioned  against. 
Held,    that,    as   there   had    oeen   no    petition 
presented     against     the     first    four     successful 
-oandidates,  the  numbers  of  the  votes  declared  for 
them  by  the  returning  officer  must  be  taken  to  be 
oorrect,  and  that,  as  the  candidate  for  whom  the 
petition  had  been  presented  had,  upon  such  recount, 
-shown  that  he  had  the  majority  of  votes,  he  was 
entitled  to  the  seat,  although  he  had  not  shown 
that  the  candidate  petitioned  against  would  not 
hsfcve  been  among  we  five  successful  candidates 
upon  a  recount  of  all   the  votes  given   at  the 
•  election.— MoNKSWELL    (Lobd)     v.     Thompsoit. 
•©.jB.D.,  382. 

See  also  Practice,  3. 

BjDECTRIC  lighting  :— 

Electric    inspector — Reasonable    expenses — Electric 

Z^iffhting  Orders  Confirmation  {No.  15)  Act,  1890  (63 

&.  ^4  Vict.  c.  ccxxxix),  s.  47. — By  section  47  of  the 

SLeetric  Lighting  Orders   Confirmation  (No.    Id) 

j%.ct,  1890,  it  is  enacted  that,  **  Save  as  otherwise 

^pro'vided  by  this  order  or  by  any  regulation  under 

*T>liMm  order,  all  fees  and  reasonable  expenses  of  an 

-eleetric  inspector    .    •    .    shall,  in  the  absence  of 

.  Aziy  agreement  to  the  contrary  between  the  under- 

ta^kexs  and  the  local  authority,    be  paid  by  the 

oxiciertakers.     Provided,  that  where  the  report  of 

fjjm  electric  inspector  or  the  decision  of  the  Board  of 

^Pre^dLe  shows  that  any  consumer  was  guilty  of  any 

^e^A'Tilt  or  negligence,  such  fees  and  expenses  shall 

^       .       •    be  paid  by  such  consumer  or  consumers  as 

^he  oourt  or  board,  having  regard  to  such  report  or 

^j^eiaion,  shall  direct." 

£Celd,  that  "  reasonable  expenses  of  an  electric 
§g^gg^^ctoT  ^*  here  meant  expenses  specifically  in- 
^^yozre^l  by  the  electric  inspector  in  miudng  tests  and 


inspections,  and  did  not  include  the  salary  appointed 
to  the  inspector  by  the  local  authority  under 
section  36,  or  the  general  expenses  of  his  laboratory 
and  staff.— Okawfoed  v.  Oity  of  London  Blko- 
TRIO  LlGHTINa  Co.,  Q.B.D. 

EMPLOYERS'    LIABILITY   ACTS —See   Master 
and  Servant,  3. 

ENDOWED  SCHOOL:— 

Locus  standi  of  petitioners — RaJtepaying  parents  of 
scholars— Endowed  Schools  Act,  1869  (32  &  33  Vict, 
c.  55),  88. 19,  39. — In  appeal  from  a  scheme  relating 
to  a  grammar  school, 

Held,  (1)  that  the  petitioners,  who  were  rate- 
payers of  the  borough  where  the  school  was  situate 
and  parents  of  scholars  attending  the  school,  were 
not,  m  either  capacity,  persons  directly  affected  by 
the  scheme  witmn  the  meaning  of  section  39,  and, 
therefore,  had  no  locus  standi  for  appeal ;  (2)  that 
although  an  opinion  of  the  commissioners  that 
section  19  applies  is  appealable,  it  is  so  only  as 
mentioned  in  the  Act,  which  requires  that  the 
petitioners  be  aggrieved  by  the  scheme  and  not  by 
the  opinion  on  which  it  is  founded ;  (3)  that  they 
were  not  so  aggrieved,  for,  whether  that  opinion 
was  right  or  wrong,  the  scheme  having  received  the 
consents  required  by  the  section,  was  in  either 
view  in  conformity  with  the  Act. — Colohesteb 
Geammab  School,  Be,  P.O. 

ESTOPPEL.— See  Highway,  4 ;  Deed,  1 ;    Married 
Woman,  4  ;  Settlement,  4. 

EXECUTOR  :— 

1.  Acting  be/ore  probate — Delay  in  proving  will — 
Recovering  oxUstanding  assets — Wilftd  default. — A 
testator  died  in  1882,  and  his  will  was  proved  in 
1889.  A  policy  of  insurance  on  the  testator's  life 
could  not  be  got  in  until  probate  was  obtained, 
and  meanwhile  interest  at  the  rate  of  five  per  cent, 
per  annum  was  paid  upon  a  debt  of  the  testator. 

Held  (aflarming  North,  J.,  46  W.  B.  284,  [1897] 
1  Ch.  422),  that  the  delay  in  proving  the  will  and 
getting  in  the  money  due  upon  the  policy  did  not 
amount  to  wilful  default,  and  that,  consequently, 
tiie  ordinary  accounts  against  the  executors  ought 
only  to  be  t^en. — Steybns,  Be,  Cookb  v. 
Stevens,  C.A.,  177. 

2.  Conversion  —  Article  pledged  —  Knowledge  of 
pawnor  —  Sixttute  of  Limitations  —  Action  against 
executor. — In  September,  1889,  the  plaintiff  pledged 
a  piano  with  the  husband  of  the  defendant.  The 
same  year  he  converted  it  to  the  knowledge  of  the 
plaintiff.  In  March,  1897,  he  died,  and  the  plain- 
tiff then  tendered  the  money  to  the  present 
defendant,  his  executrix  and  widow,  and  demanded 
the  return  of  the  piano. 

Held,  that  the  defendant  could  not  be  liable, 
and  that,  as  she  never  had  possession  of  or  any 
property  in  the  piano,  no  action  of  conversion 
would  He  against  her. — ^Hdycholiffe  v.  Shabpe, 
Q.B.D. 

3.  Devastavit  —  Trustee  —  Judicial  Trustees  Act, 
1896  (59  &  60  Vict.  c.  35),  s.  3.— A  testator  died  in 
June,  1894,  with  assets  reckoned  at  £22,000,  and 
debts  as  then  known  under  £100.  His  executor 
paid  an  immediate  legacy  of  £300  to  the  widow, 
and  made  otlier  payments  for  the  benefit  of  the 
children.  In  November  advertisements  for  creditors 
were  issued.  In  December  a  writ  was  served  on 
the  executor  by  certain  large  landowners  claiming 
an  account  of  rents  received  by  the  testator  as 
their  agent. 

In  spite  of  this  action  the  executor  contin  ued  to 
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make  payments  to  the  benefioiaiies,  without  going 
to  the  court  for  directions,  until  judgment  in 
April,  1896,  when  about  £26,000  was  found  due  to 
theplaintifiGi  from  the  testator's  estate. 

Held,  that  the  executor,  under  the  circumstances, 
had  acted  reasonably  in  paying  the  widow  the  £300 
and  such  other  payments  necessary  for  the  main- 
tenance of  the  family  up  to  ihe  date  of  his 
receiving  the  writ ;  and  that  he  should  be  relieved 
to  this  amount  under  section  3  of  the  Judicial 
Trustees  Act,  1896.— Kay,  Be,  Mosley  v.  Kay, 
Ch.D,  Bomer,  J.,  74. 

4.  Probate — Iniermeddling  by  an  executor — Exeeu^ 
tor  compelled  to  take  up  probate, — If  an  executor 
have  intenneddled  with  an  estate,  he  may  be  com- 
pelled on  the  application  of  a  legatee  to  take  up 
probate,  though  from  his  conduct  he  appears  an 
undesirable  person  to  fill  the  office  of  executor. — 
CoATKS,  In  Goods  op,  P,D,  &  Ad.D. 

5,  Will — Trust  for  legatee — Discretion  of  executor 
as  to  time  and  mode  of  payment. — A  testatrix  gave 
to  her  executors  £l»000  in  trust  for  her  brother  to 
be  paid  in  such  sum  or  sums,  share  or  shares,  and 
at  such  time  and  manner  as  they  should  think 
prox>er. 

Held,  that  the  brother  was  absolutely  entitled  to 
the  legacy  freed  from  the  exercise  of  any  discretion 
by  the  executors. — Mellob,  Be,  Clanoy  v.  O'Gal- 
LAGHAir,  M.B.  (/r.). 

See  also  Bankruptcy,  8,  12;  Inland  Bevenue, 
13,  14;  Probate,  13,  20,  21a;  Solicitor,  5;  Trus- 
tee, 9,  10,  12. 

FACTOBY: 

1.  Bleaching  and  dyeing  works — Processes  of  hook' 
ing,  lapping,  and  making  up  and  packing  doth — 
Factory  and  Workshop  Act,  1878  (41  &  42  Vict.  c. 
16),  s.  93.  Schedule  IV.,  Part  I.  (2).— By  section  93 
of  the  Factory  and  Workshop  Act,  1878,  the  ex- 
pression **  non-textile  factory  "  in  that  Act  means 
*'any  works,  warehouses,  ...  or  places" 
named  in  Part  I.  of  the  4tii  Schedule  to  the  Act, 
which  includes  '*  bleaching  and  dyeing  works — 
that  is  to  say,  any  premises  in  which  the  processes 
of  {inter  alia)  hooHng,  lapping,  and  nu^dng  up 
and  packing  any  doth,  ...  or  any  one  or 
more  of  such  or  any  process  incidental  thereto, 
are  or  is  earned  on." 

The  respondents  carried  on  at  their  premises  the 
above-named  processes  as  a  separate  business,  and 
not  as  incidental  to  the  business  of  bleaching  and 
dyeing. 

Held,  that  the  respondents'  premises  were  a 
"non- textile  factory"  within  the  definition  in 
section  93  of  the  Act. — BooEBS  v.  Manchesteb 
Paokdto  Co.,  Q.B.D.,  350. 

2.  Fencing  machinery — Liability  of  occupier — 
Person  injured  by  his  own  negligence — FojdUrry  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  s.  82.— Section 
82  of  the  Factory  and  Workshop  Act,  1878,  pro- 
vides: '*If  any  person  is  killed  or  suffers  any 
bodily  iniury  in  consequence  of  the  occupier  of  a 
factory  having  neglected  to  fence  any  machinery 
required  by  or  in  pursuance  of  this  Act  to  be 
securely  fenced,  .  .  ,  the  occupier  of  such 
factory    •    .    .    shall  be  liable  to  a  fine." 

Held,  that  the  fact  that  the  death  or  injury  is 
due  to  the  negligence  of  the  person  so  killea  or 
injured  does  not  exempt  the  occupier  from  liability. 
— Blenxxbtsop  v.  Ooden,  Q.B.D.,  542. 

8.  Meal-times  —  Employment—*' WorV^ —Factory 
and  Workshop  Act,  1878  (41  Vict.  c.  16),  ss.  17,  83, 
94. — Section  83  of  the  Factory  and  Workshop  Act, 
1 878,  provides  that  **  where  a  child,  young  person, 


or  woman  is  employed  in  a  factory  or  warkshop 
contrary  to  the  provisions  of  this  Act,  the  occnpier 
of  the  factory  or  workshop  shall  be  liable  to  a 
fine." 

Held,  that,  in  order  to  oonstitnte  the  oiEaooe,  it 
was  not  Jieoessary  to  show  that  the  child,  young 
person,  or  woman  was  employed  by  order  of  the 
occupier. 

A  young  person  during  the  time  allowed  in  a 
factory  for  meals,  of  his  own  accord  and  oontraiy 
to  the  regulations  of  the  factory,  deaned  and  oiled 
the  machinery.  It  was  not  part  of  bis  duties  to 
dean  and  oil  the  machinery. 

Held,  that  the  young  person  '*  worked"  in  lo 
cleaning  and  oiling,  and  ought,  therefore,  to  be 
*<  deemed  to  be  employed"  within  the  meaning  of 
section  94.— Pbiob  v.  Slaithwaite  SpnofDfG  Co., 
Q.B.D,,  488. 

4,  Underground  bakehouse — Vacani  premises  <rf 
date  of  Act— Factory  Act,  1895  (58  &  59  Vict,  c  87), 
s.  27  (3).— By  section  27,  sub-section  3,  of  tbe 
Factory  and  Workshop  Act,  1895,  "  A  place  under- 
ground shall  not  be  used  as  a  bakehouse  unless  it 
is  so  used  at  the  commencement  of  this  Act" 
Premises  whidh  hadlongbeen  used  as  an  underground 
bakehouse  were  vacant  at  the  commencement  of  ths 
Act,  but  tiieir  owner  was  seeking  a  tenant  for  them 
as  a  bakehouse. 

Held,  that  they  were  used  as  a  bakehouse  at  the 
commencement  of  the  Act. — Sou wkbzekhof  t. 
WiLKINS,  Q.B.D. 

FmANOE  ACT,  1894.— See  Inland  Revenue,  2, 4-T. 

FISHERY  * 

1.  Salmon— Device  to  catch  fish—NeU—**  OtherWx 
instruments'—Salmon  Fishery  Act,  1861  (24  &  2* 
Vict,  c.  109),  s.  B—Salmon  Fishery  Act,  1873  (36&37 
Vict.  c.  71),  s.  18.— A  fishing  net  with  an  iUegillT 
small  mei^  is  not  a  '*  like  instrument "  lo  a  siure 
within  the  meaning  of  section  8  of  the  Salnum 
Fishery  Act,  1861,  as  extended  by  section  18  of  tbe 
Salmon  Fidiery  Act,  1873 ;  and  therefore  the  men 
possession  of  such  a  net,  sithough  with  the  istes- 
tion  of  catching  salmon  by  means  thereof,  is  not  is 
offence  within  those  Acts. — Jones  v.  Dayies, 
Q.B.D. 

2.— Sea  fishing — Trawl-net  with  beam-'' (JiUr* 
trawl-net— Sea  Fisheries  EUgulation  Act,  1888(51  4  iJ 
Vict.  c.  ^)— Fishery  Act,  1891  (54  &  55  Vict,  c.37) 
— North-Eastern  Sea  Fisheries  District  Bye-hna, 
bye-law  1.— By  bye-law  1  of  the  North-Eastern  Ses 
ll^sheries  District  Bye-laws,  made  under  the  Sea 
Fisheries  Regulation  Acts,  1888  and  1889,  andcoa- 
firmed  by  order  of  the  Board  of  Trade,  dated  tbt 
17th  of  July,  1894,  it  is  provided  that  " .  ,  .  » 
person  shaU  not  use  in  fishing  for  sea  fiLsh  asr 
trawl  or  trawl-net  having  a  beam  wbiek 
is  pulled  or  pushed  or  otherwise  propdM 
along  or  over  the  bottom  of  the  sea    .     .     ." 

Held,  that  an  *'  otter  "  trawl,  which  is  a  tiawl aoi 
having  any  beam  across  from  side  to  side,  but  mhiA 
has  two  <*  otter"  boards  so  fixed  that  themotioa 
throueh  the  water  keeps  them  apart,  thus  stxt)^ 
ing  a  nne  across  the  net  in  the  place  of  a  be^ 
comes  within  the  meaning  of  bye-law  1. — OoJStCL 
y.  ASHFOBD,  Q.B.D.,  302. 

FIXTURES:— 

1.  Bill  of  sale— Mortgage. — C.    took  a  lesss  <tf 

building  ground  and  erected  thereon  a  shop,  mtiA 

he  fitted  with  trade  fixtures  suitable  for  thetnift 

of  a  chemist,  all  of  which  were  capable  of  beiof 

\     detached  without  injury  to  the  freehold.    Ate 
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the  aimezation  of  the  fixtures  0.  mortgaged  the 
premiseB ;  in  the  mortgage  the  parcels  were  simply 


_      omid''  as  in  the  lease, 
and  no  mention  was  made  of  the  fixtures. 

Held,  that  the  fixtures  passed  to  the  mortgagees 
and  that  the  mortgage  did  not  come  witbm  the 
Bills  of  Sale  Acts.— Calybkt,  Eb,  Q.B.D.  {Ir.). 

2.  Movable  chaUeU—Stuffed  birds  and  animaU — 
Mansion-house — Settled  estate. — Specimens  of  stuffed 
hirds  and  animals,  forming  part  of  a  natural 
history  collection  in  a  museum  built  on  to  the 
mansion-house,  are  not  fixtures  so  as  to  devolve 
with  the  freehold  under  the  limitations  of  a  settle- 
ment, a 

The  decision  of  Kekewich,  J.  (45  W.  B.  587), 
aflSrmed.— Hill  (Visoottnt)  v.  Btjllook,  (7.-4.,  84. 

FOOD.— See  Adulteration;  Criminal  Law,  4. 

FRAUDS,    STATUTE  of.— See  County  Court,  8; 
Vendor  and  Purchaser,  6. 

FBIENDLY  SOCIETY  :— 

1.  Alteration  of  rules — New  rule  made  under  statu- 
tory  powers — Continuance  of  rule  after  repeal  of 
statute — Effect  of  subsequent  alterations  on  members* 
vested  rights. — A  friendly  society  established  in  1842, 
which  had  no  provision  in  its  rules  for  the  altera- 
tion of  its  nues,  made  a  new  rule  under  the 
statutory  power  given  by  section  27  of  the  Friendly 
Sooieties  Act,  1855,  to  alter  or  make  new  rules, 
the  rule  being  in  these  terms :  **  No  new  rule  shall 
be  made,  nor  any  of  the  rules  herein  contained  or 
hereafter  to  be  made,  shall  be  amended,  altered,  or 
resoinded,  imless  with  the  consent  of  a  majority  of 
the  members  present  at  a  general  meeting.'' 

Held,  that,  having  regard  to  section  6  of  the 
FriendJy  Societies  Act,  1875,  this  rule  continued  in 
force  notwithstanding  the  repeal  in  1875  of  the  Act 
of  1855,  under  which  it  was  made ;  that  the  rule 
oonf  erred  upon  the  society  and  kept  alive  the  power 
to  alter,  amend,  or  make  new  rules ;  that  members 
who  joined  the  society  when  such  rule  was  in  force 
were  bound  by  subsequent  alterations  properly 
made  imder  the  rule ;  and  that  under  it  the  society 
had  power  to  make  an  alteration  of  rules  imposing 
upon  members  who  were  already  in  receipt  of 
superannuation  allowance  conditions  for  breaches 
of  which  they  might  lose  their  allowance. — Smith 
V.  Galloway,  Q.B,D.,  204. 


2.  Nomination  by  member — Eevocation  by 
will— Friendly  Societies  Act,   1875  ^8 


subse- 
(38  &  39 
Tt'd.  c.  60),  s.  15,  stib'Section  3. — A  nomination 
made  by  a  member  of  a  friendly  society  under 
seotion  15,  sub-section  3,  of  the  Friendly  Societies 
Act,  1875,  and  in  compliance  with  the  rules  of  the 
flociety,  may  be  revoked  by  a  subsequent  will  of 
the  nominator  not  communicated  to  the  society 
during  the  lifetime  of  the  testator.— Bennett  v. 
SXJiTEB,  Q.B.D. 

lAME:— 

1 .  Trespass  in  pursuit  of  game — Leave  and  licence 
— Evidence—The  Game  Act,  1861  (1  &  2  Will,  4,  c. 
32),  a.  30.— By  the  Game  Act,  1861,  s.  30,  if  any 
person  trespass  in  the  daytime  in  pursuit  of  game, 
he  shall  on  conviction  forfeit  £5,  "  provided  uways 
thskt  any  person  charged  with  any  such  trespass 
shall  be  at  liberty  to  prove  by  way  of  defence  any 
matter  which  would  have  been  a  defence  to  any 
action  at  law  for  such  trespass." 

The  appellant  received  leave  from  the  wife  of  the 
occupier  to  hunt  rabbits,  and  then  coursed  a  hare. 
The  sporting  rights  were  not  in  the  occupier. 

Held,  that  the  appellants  had  not  brought  them- 


selves within  the  proviso,  and  it  was  not  until  they 
had  done  so  that  it  was  necessary  to  prove  strictly 
— tf.^.,  by  producing  the  deed — that  the  landlord 
had  the  ri^t  as  against  the  occupier  to  take  game. 
Quoere,  whether  the  wife  could  give  such  leave  as 
she  had.— Taylob  v.  Jaokson,  Q,B,D, 

2.  Trespass  in  pursuit  of  game — Shot  fired  at  game 
on  land  of  another — Game  dead  and  removed  at  time 
of  search — Interval  between  killing  and  entry  on 
land  for  search— Game  Act,  1831  (1  &  2  WiU.  4,  c. 
32),  s.  30. — B,.  standing  in  his  own  land  shot  at  and 
killed  a  grouse  sitting  in  the  land  of  another  per- 
son, but  did  not  then  enter  upon  the  land  to  pick 
up  the  dead  bird ;  some  hours  after  he  had  shot 
the  bird  he  went  on  to  the  land  where  it  had  been 
shot  for  the  purpose  of  picking  it  up  and  there 
searched  for  the  bird,  which  he^  previously  been 
picked  up  and  removed  by  a  gamekeeper. 

Held,  that  the  two  acts,  the  shooting  of  the  bird 
and  the  subsequent  going  on  to  the  land  in  search 
of  it,  were  sufficiently  connected  to  form  one 
transaction,  and  that  B.  was  therefore  guilty  of 
trespassing  upon  the  land  in  search  or  pursuit  of 
ffame  within  section  30  of  the  Gbune  Act,  1831. — 
HoBN  v.  Baine,  Q,B.D, 

aAMINQ:— 

1,  Betting  house — Person  found  therein — Recog- 
nizance—Betting Houses  Act,  1853  (16  &  17  Vict.  c. 
119),  s.  11. — Persons  found  in  a  betting  house  are 
liable  to  the  same  treatment  as  persons  found  in  a 
gaming  house,  and  the  magistrate  has  power,  in 
the  case  of  any  person  foimd  in  a  bettmg  house 
who  is  arrested  therein  and  brought  before  him  in 
pursuance  of  the  Betting  Houses  Act,  1853,  s.  11, 
to  order  such  person  to  enter  into  recognizances 
"no  more  to  haunt,  play,  or  exercise  from  thence- 
forth "  at  any  gaming  house. — ^Mxtbfhy  v.  Arrow, 
Q.B.D.,  94. 

2.  Betting  —  Beserved  enclosure  on  racecourse  — 
•*  Place  " — *'  Using  a  place  "  for  betting  purposes-^ 
Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119),  ss. 
1,  3. — The  defendants  were  the  owners  and  occu- 
piers of  a  racecourse,  in  which  was  a  reserved  en- 
closure, about  a  quarter  of  an  acre  in  area,  railed 
off  from  the  rest  of  the  racecourse.  The  public 
were  admitted  to  the  enclosure  upon  payment,  and 
every  person  so  admitted  was  entitled  to  walk 
about  and  stand  in  any  part  of  it.  Among  those 
who  paid  for  admission  were  a  number  of  pro- 
fessional betting  men,  called  bookmakers,  who 
were  admitted  on  the  same  terms  as  the  rest  of  the 
pubUc  The  bookmakers  when  in  the  enclosure 
called  out  the  odds  they  were  prepared  to  bet 
a^fainst  each  horse,  and  were  prepare  to  bet,  and 
did  bet,  such  odds  with  anyone  who  was  desirous 
to  bet,  either  on  credit  or  upon  the  amount  of  the 
stake  beinff  deposited  with  the  bookmaker.^  No 
bookmaker  nad  any  right,  interest,  or  control  in  or 
over  any  part  of  the  enclosure ;  he  did  not  confine 
himself  to  any  fixed  spot  in  the  enclosure,  nor  did 
he  use  any  such  apparatus  as  a  desk,  stool, 
umbrella,  or  tent,  thou^^h  an^  particular  book- 
maker was  usually  to  be  round  m  or  near  the  same 
part  of  the  enclosure.  Betting  of  the  same  kind 
had  been  carried  on  by  bookmakers  in  similar  en- 
closures since  the  beginning  of  the  century. 

Held  (Bigby,  L.J.,  dissenting),  that  the  en- 
closure was  not  a  "place  used'*  by  the  book- 
makers for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  that  therefore  the  defend- 
ants did  not  permit  the  same  to  be  so  used  within 
the  meaning  of  seotion  3  of  the  Betting  Houses 
Act,  1853. 
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Hawke  v.  Dunn,  45  W.  B.  359,  [1897]  1  Q.  B. 
579,  dissented  from.— Powell  v,  Kempton  Park 
Eaceoouksb  Co.,  C.A.,  8. 

3.  Betting — Criminal  law — Using  place  for  betting 
— Archway  forming  private  thoroughfare — Betting 
Act,  1853  (16  &  17  Vict.  c.  119),  88.  1,  3.— The 
defendant  habitually  made  use  of  an  archway  which 
formed  a  thoroughfare  from  a  public  street  to  a 
private  yard  and  dwelling-houses  for  the  purpose 
of  betting  on  horse-races  with  persons  who  resorted 
to  the  archway. 

Held,  that  the  archway  was  a  "place"  within 
the  meaning  of  the  Betting  Act,  1853,  and  that  the 
defendant  was  rightly  convicted  of  an  offence  under 
that  Act. 

Powell  V.  Kempton  Park  Racecourse  Co.,  ante,  p. 
8,  [1897]  2  Q.  B.  242,  commented  on.— Eeg.  v. 
Humphrey,  C.C.R.,  543. 

4.  Contract — Bill — Paid  by  acceptor —Recovery  of 
amount  so  paid. — C.  and  W.  were  engaged  in 
transactions  null  and  void  under  the  Gaming  Act, 
1845.  In  respect  of  such  transactions  0.  drew  a 
bill,  which  was  accepted  by  W.  C.  indorsed  it  to 
the  0.  bank,  who  sued  W.  and  recovered  the  money. 
In  an  action  to  recover  the  money  so  paid  from  C, 

Held,  that  W.  could  not  recover. — Crawley  v. 
White,  Q.B.D. 

5.  Contract  —  Cheqvs  —  Illegal  consideration  —  9 
Anne  c.  14 — Gaming  Act,  1835  (5  &  6  Will.  4,  c. 
41),  8.  1. — Where  defendant  gave  a  cheque  in  pay- 
ment of  bets  lost  upon  horse-races  by  the  defen- 
dant, and  the  cheque  was  indorsed  by  the  payee 
to  the  plaintiff  for  value  with  notice  of  the  con- 
sideration for  which  it  was  given. 

Held,  that  the  plaintiff  could  not  maintain  an 
action  upon  the  cheque  as  it  was  given  for  an 
illegal  consideration  under  5  &  6  Will.  4,  c.  41. — 
WooLF  V.  Hamilton,  C.A. 

6.  Contracts  for  differences — Profits  of  gambling 
transactions  applied  to  purchase  of  stock  for  investment 
— Non-delivery  of  stock — Damages — Deposit  of  sums 
as  **  cover  ** — **  Cover  "  not  used — Right  to  recover — 
Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18.— 
Gambliog  transactions  between  the  debtor  and  the 
respondent  in  stocks  and  shares  having  resulted  in 
the  respondent's  favour,  the  respondent  directed 
the  debtor  to  apply  the  bedance  due  to  him  in  the 
purchase  of  certain  railway  stock  for  investment. 
The  debtor  purchased  the  stock  but  died  insolvent 
without  having  delivered  the  stock  to  the  respon- 
dent. 

Held,  that  the  respondent  could  not  prove 
against  the  debtor's  estate  for  damages  for  non- 
delivery of  the  stock. 

The  respondent  deposited  with  the  debtor  certain 
sums  as  "  cover  "  to  secure  the  debtor  against  loss 
on  the  gambling  transactions,  but  as  the  transac- 
tions resulted  in  the  respondent's  favour  the 
**  cover  "  was  not  used  for  that  purpose. 

Held,  that  the  respondent  was  entitled  to  prove 
against  the  debtor's  estate  for  the  amoimt  of  the 
"  cover."— Cronmire,  Be,  Watjd,  Ex  parte,  G.A., 
679. 

GARNISHEE.— See  Bankruptcy,  6 ;  Practice,  19a. 

GOODWILL.— See  Inland  Bevenue,   19;    Partner- 
ship, 4. 

GUABANTEE.— See  Solicitor,  8;  Trustee,  8. 

HABBOUB  :— 

Jurisdiction  of  High  Court — Right  to  recover 
expenses  in  court  of  summary  jurisdiction — PFrccAw, 


removal  of— Harbours,  Docks,  and  Piers  Clauses  Ad^ 
1847  (10  &  11  Vict.  c.  27),  s.  56.— Where  a  statute 
gives  a  right  to  recover  expenses  in  a  court  of 
summary  jurisdiction  from  a  person  who  is  not 
otherwise  liable,  there  is  no  right  to  come  to  the 
High  Court  for  a  declaration  that  the  applicant 
has  a  right  to  recover  the  expenses  in  a  court  of 
summary  jurisdiction :  he  can  only  take  proceed- 
ings in  tiiie  latter  court. 

The  construction  of  section  56  of  the  Harbours, 
Pocks,  and  Piers  Clauses  Act,  1847,  adopted  in 
The  Crystal,  [1894]  A.  C.  508,  applied  to  section 
47  of  the  Aire  and  Calder  Navigation  Act,  18S9 
(52  &  53  Vict.  c.  xxxii.).— Barraclouqh  v.  BROWir, 
E.L. 

See  also  Ship,  14. 

HIGHWAY:— 

1.  Cutting  trees— Timber  trees— Yew— Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50),  m.  65,  66.— The 
appellent  was  summoned  under  section  65  of  the 
Highway  Act,  1835,  for  that  a  yew  tree  growing 
on  his  lands  obstructed  a  carriage-way,  and  the 
magistrates  made  an  order  for  its  removaL  It  was 
contended  on  his  behalf  that,  as  no  order  had  been 
made  for  widening  the  road,  under  section  66  of 
that  Act,  he  could  not  be  ordered  to  remove  it  even 
if  it  was  an  obstruction.  But,  even  if  they  could 
order  its  removal,  they  could  not  do  so  in  July, 
when  they  made  the  order. 

Held  (affirming  the  magistrate),  that  the  order 
was  right,  and  that  section  66  did  not  apply  to  sash 
a  case  as  this  at  all.— Bqllen  v.  Wakely,  Q.B.D. 

2.  Extraordinary  traffic— Person  by   whose  order      ; 
such  traffic  has  been  co7iducted — Highways  and  Loco- 
motives {Amendment)  Act,  1878  (41  &  42   VicL  c.  77), 

s.    23.— The   respondent  contracted    with  seversl 
persons  for  the  delivery  to  him   at  E.  of   vaxioos 
materials  required  for  buHdinff  and  other  operatioitt, 
the  price  being  payable  by  nim  on  acccnp>tanoe  if 
according    to  sample,   the    price  indaoing   free 
delivery  at  E.    The  respondent  neither  employed 
the  persons  who  conveyeathe  goods  there,  nor  did  he 
pay  them  for  such  conveyance.  The  surveyor  found, 
in  pursuance  of  the  provisions  of  section  23  of  the     j 
Highways    and   Locomotives  (Amendment)    Ad,      ! 
1878,    "that  extraordinary    expenses    had    been     j 
incurred  by  reason  of   excessive  weight  pasriog 
along     the     highway    or     extraordinary    traffic     j 
thereon." 

Held,  that  the  respondent  was  not  the  penon,     I 
within  the  meaning  of  section  23,  by  whose  order 
such  weight  or  traffic  had  been  conducted  along  tlie 
highway,  and  he  was  therefore  not  liable  for  the     | 
extraordinary  expenses  in  repairing  the  road  there-     , 
by  occasioned. 

Decision  of  the  Court  of  Appeal,  46  W.  K.  51S, 
[1897]  1  Q.  B.  351,  affirmed.— Kmrr  Couhit 
Council  v.  Gebabd  (Lord),  EX.,  111. 

3.  Extraordinary  traffic— Person  by  whose  order 
the  traffic  is  conducted — Highways  and  Locomotiva 
(Amendment)  Act,  1878  (41  &  42  Vid.  c.  77).  $.  23. 
— The  appellants  were  the  contractors  for  the 
erection  of  a  lunatic  asylum  at  Charminster,  for  the 
Dorset  County  Council.  They  entered  into  a  con- 
tract with  one  T.  for  the  haulage  of  goods,  plant,  and 
materials  to  the  works.  These  were  to  be  delivered 
as  required  by  the  appellants,  and  either  by  cniH 
or  trucks  drawn  by  traction  engines,  but  no  route 
was  prescribed  by  which  these  goods,  plant,  and 
materials  were  to  be  brought.  Tins  deliveiy 
caused  extraordiuary  traffic,  and  the  highway  wm 
thereby  damaged.  ___ 

j  Held,  that  the  appellants  were  sot  &e  penons 
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by  whose  order  the  traffio  was  oonduoted  within 
section  23  of  the  Highways  and  Locomotive 
(Amendment)  Act,  1878,  so  as  to  make  them  liable 
for  the  damage  done  to  the  highway  by  such 
extraordinary  traffic— Pbthick  v.  Dobset  Coxtnty 
Council,  Q.B.D. 

4.  Liability  to  repair  ratione  tenursB — Highway 
made  a  parish  highway — Highway  rate — Exemption 
—Highway  Act,  1862  (25  &  26  Vict.  c.  61),  «.  35— 
Estoppel — Bes  judicata — Judgment  of  quarter  sessions 
— Quashing  previous  ratei — By  an  order  of  petty 
sessions  made  in  April,  1881,  under  section  35  of 
the  Highway  Act,  1862,  a  highway,  for  the  repair 
of  which  the  appellant  company  had  previously,  as 
occupier  of  certain  land,  been  Uable  ratione  tenures, 
was  declared  to  be  a  parish  highway,  and  a  sum 
was  fixed  to  be  paid  in  full  discharge  of  idl  claims 
thereafter  in  respect  of  the  repair  and  maintenance 
of  the  highway.  In  August,  1881,  the  appellant 
company  was  rated  in  respect  of  its  occupation  of 
the  land  to  a  highway  rate  for  the  district  in  which 
the  highway  was  situate.  On  appeal  the  quarter 
sessions  quashed  the  rate.  In  1897  the  appellant 
company  was  again  rated  to  a  rate  for  highway 
expenses  in  respect  of  its  occupation  of  the  land. 

Held,  that  the  appellant  company  was  not,  by 
reason  of  the  order  made  under  section  35  of  the 
Highway  Act,  1862,  exempted  from  liability  to  be 
rated  for  highway  expenses,  and  that  the  question 
of  the  appellant  company's  liability  was  not  res 
judicata  by  reason  of  the  decision  of  the  quarter 
sessions  in  1881  that  the  rate  then  in  question  was 
invalid. — North-Eastbrn  Railway  Co.  v.  Dal- 
TON  OVEBSEEBS,  Q,B,D.y  582. 

5.  Local  government — Locomotive — **  User^*  on 
highway  —  Licence  —  Highways  and  Locomotives 
(^A7nendment)  Act,  1878  (41  &  42  Vict,  c.  77),  s,  32. 
— Section  32  of  the  Highways  and  Locomotives 
Act,  1878,  gave  'county  authorities  power  to  make 
bye-laws  for  granting  annual  licences  to  loco- 
motives used  within  their  county,  and  under  this 
section  a  county  council  made  a  bye-law  that  **  No 
locomotive  shaJl  be  used  on  any  highway  within 
the  county  until  an  annual  licence  for  the  use  of 
the  same  shall  have  been  obtained  by  the  owner 
thereof." 

Held,  that  a  locomotive  which  is  only  passing 
along  a  highway  for  the  purpose  of  proceeding  to 
another  district  is  being  **  used  "  on  such  highway 
within  the  meaning  of  this  bye-law,  and  that  the 
owner  thereof  required  a  liceoce  for  such  user. — 
London  County  Council  v.  Wood,  Q,B,D,,  143. 

6.  Nuisance — Defective  fence  adjoining  highway — 
Child  climbing  on  fence — Injury  to  child  arising 
therefrom — Liability  of  owner  of  fence, — The  defen- 
dant was  the  owner  of  a  piece  of  waste  ground 
separated  from  a  highway  by  a  fence  belonging  to 
him,  A  child,  who  was  passing  along  the  high- 
way,  put  his  foot  upon  the  fence  in  order  to  look 
at  some  boys  who  were  playing  in  the  adjoining 
groand,  when  the  fence,  in  consequence  of  its 
ruinons  condition,  came  down  and  injured  him.  In 
an  action  by  the  child  to  recover  damages  for 
personal  injuries, 

Held,  that  the  action  was  maintainable,  as  the 
fence  in  its  ruinous  condition  constituted  a  danger 
to  those  lawfully  using  the  highway,  and  therefore 
amounted  to  a  nuisance,  and  the  nuisance  was  the 
cause  of  the  injury. — Ha£BOLD  v,  Watney,  C.A,, 
642. 

7.  Public  footway — Stile — Liability  of  occupier  to 
repair  ratione  tenuim^-^Euidence  of  liability, — The 
defendant  was  the  yearly  tenant  of  a  farm  through 


which  ran  a  public  pathway  at  a  certain  point  of 
which  was  a  stile  with  stone  steps.  The  steps 
being  out  of  repair,  the  plaintiff  in  crossing  fell 
and  was  injured,  and  he  brought  an  action  for  the 
injuries  against  the  defendant,  as  being  liable 
ratione  tenures  to  repair  the  stile.  There  was  no 
evidence  that  the  parish  had  ever  repaired,  or  had 
ever  required  the  defendant  or  any  prior  occupier 
to  repair,  but  there  was  evidence  that  the  defen- 
dant's predecessor,  who  was  also  owner,  had  done 
repairs  to  the  paUi  and  stile ;  there  was  also  some 
evidence  that  previous  occupiers  had  repaired,  and 
a  witness  stated  that  he  had  done  some  repairs  at 
the  defendant's  instance.  The  repairs  were  all 
small  and  inconsiderable,  and  they  were  doue  on 
the  defendant's  own  land. 

Held,  that  evidence  of  such  small  repairs,  done 
by  the  occupier  on  his  own  land  and  possibly  for 
his  own  benefit,  was  not  sufi&oient  to  show  that  the 
defendant  was  bound  to  repair  ratione  tenurce, 

Qucere,  whether  an  action  will  lie  at  the  instance 
of  a  private  person  against  one  liable  ratione 
tenures  to  repair. — Rundlb  v,  Heaele,  Q.B.D,, 
619. 

8.  Right  of  passage — Extent  of— Roadside  strips — 
Special  Act  —  Construction,  —  Where  a  highway 
though  of  varying  and  unequal  width  runs  between 
fences,  the  public  right  of  way,  primB,  facie,  extends 
over  the  whole  space  between  the  fences.  The 
effect  of  descriptions  in  special  Acts  of  Parliament 
affecting  interests  in  land  considered. — LOOKE-KXNO 
V.  Woking  Council,  Ch,D,  Kekewich,  J, 

9.  Surveyor — Supplying  team  work — Member  of 
district  council — Surveyor  or  not — Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50), «.  46— P«6Wc  Health  Act,  1875 
(38  &  39  Vict,  c,  55),  s,  144 — Local  Government  Act, 
1894  (56  &  57  Vict,  c,  73),  ss.  25,  46.— By  the  High- 
way Act,  1835,  s.  46,  the  surveyor  of  the  parish 
may  contract  for  the  purchasing,  getting,  and 
carrying  of  materials  required  for  the  repairing  of 
the  highways,  but  he  may  not  share  or  have  any 
interest  in  any  such  contract  without  the  licence  in 
writing  of  two  justices  of  the  peace  previously 
obtained  by  him  under  certain  penalties. 

By  the  Pubhc  Health  Act,  1875,  s.  144,  urban 
authorities  have  the  powers  of  surveyors  of  high- 
ways and  of  parish  vestries  under  the  Highways 
Acts. 

By  the  Local  Government  Act,  1894,  s.  25,  the 
district  council  of  every  rural  district  ".  .  . 
shall  also  have,  as  respects  highways,  all  the 
powers,  duties,  and  liabilities  of  an  urban  sanitary 
authority  under  sections  144  to  148  of  the  Public 
Health  Act,  1875,  and  those  sections  shall  apply  in 
the  case  of  a  rural  district  and  of  the  council 
thereof  in  like  manner  as  in  the  case  of  an  urban 
district  and  an  urban  authority.'*  And  by 
section  46  of  that  Act  a  person  is  not  to  be  dis- 
qualified from  being  a  member  of  the  council  ''  by 
reason  of  being  interested  ...  in  the  transport 
of  materials  for  the  repair  of  roads  or  bridges  in 
his  own  immediate  neighbourhood." 

The  respondent  H.  was  a  member  of  the  Saddle- 
worth  District  Council,  and  in  March,  1897,  he  on 
his  own  account  let  to  hire  a  team  to  be  used  in 
repairing  a  highway  within  the  district  of  the 
council  of  which  he  was  a  member,  and  he  received 
from  the  council  payment  in  respect  thereof.  He 
did  not,  before  letting  fo^  hire  as  aforesaid,  obtain 
any  licence  in  writing  from  two  justices  ot  the 
peace.  He  was  thereupon  summoned  before  the 
magistrates  for  the  penalties  contained  in  the 
Highways  Act,  1835,  s.  46,  who,  however,  dis- 
missed the  summons. 
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Held  (dismusing  tiie  appeal),  that  the  magis- 
trates were  right.— Bvoslsy  v.  Hanson,  Q.B.D. 

See  also  Local  Government,  13-16,  23,  32,  34; 
Vendor  and  Purchaser,  11. 

HOTCHPOT.— See  Will,  16. 

HUSBAND  and  WIPE.— See  Divorce,  1-7,  10-19; 
Comicil;  Inland  Bevenue,  2;  Married  Woman,  1, 
2,  6,  7,  9;  Practice,  34. 

INOLOSUBE  ACTS  :— 

1.  Award — Bed  of  river  ad  medium  fllnm — 
Several  fishery. — ^An  award  under  an  Indosufe  Act 
dealing  with  moors,  commons,  and  waste  grounds 
will  not  by  implication  convey  the  bed  of  a  river 
adjoining  the  land  awarded  iLsque  ad  medium 
filum. 

A  fortiori,  such  an  award  will  not  oonvev  the 
bed  of  the  river  where  it  has  been  treated  as  a 
separate  tenement,  and  not  subject  to  commonable 
rights,  and  is  exclusively  in  the  possession  of 
lessees  of  the  lord  at  the  date  both  of  the  Act  and 
the  award. 

Decision  of  North,  J.  {ante,  p.  119),  affirmed. — 

EOBOTD  V.  COTJLTHABD,  C,A. 

3.  Custom — Parish  bull  and  hoar — Parson — Great 
tithes.  Charge  on — Allotment  of  lands  in  lieu  of  tithes 
— Transfer  of  liability  to  custom. — ^Where,  under  an 
Indosure  Act,  lands  have  been  allotted  "in  satis- 
faction and  discharge  of"  the  ereat  tithes,  the 
burden  of  keeping  up  a  custom  that  the  parson  as 
owner  of  the  great  tithes  shall  provide  and  keep  a 
bull  and  boar  for  the  common  use  of  the  parish- 
ioners is  not,  in  the  absence  of  express  words  in  the 
Act  to  that  effect,  shifted  to  the  allottees  of  those 
lands.— Lahchbubt  v.  Bode,  Ch,D.  Kekewich,  J. 

INCOBiE  TAX.— See  Inland  Bevenue,  8-12. 

INFANT:— 

1,  Agreement  to  settle  action — Plea  in  bar — Con^ 
tract  to  benefits— The  plaintiff,  an  infant,  commenced 
an  action  by  his  next  friend  for  wages  and  damages 
for  assault,  false  imprisonment,  and  malicious 
prosecution. 

He  voluntarily  came  to  the  defendant  and  offered 
to  take  30s.  in  respect  of  all  his  claims  as  he  widied 
to  go  abroad,  which  was  paid  him,  and  he  siffned 
an  acknowledgment  that  all  his  wages  had  been 
paid,  and  that  he  had  brought  the  other  claims 
out  of  vengeance. 

The  next  friend  continued  the  action,  and  the 
plaintiff  came  over  to  give  evidence. 

The  defendent  pleaded  the  agreement  in  bar  to 
the  action. 

The  jury  found  for  the  defendant  as  to  the  wages 
and  malicious  prosecution,  but  for  the  plaintiff 
upon  the  false  imprisonment  with  £20  daonages. 

TThe  infant  never  ratified  the  agreement. 

Held,  that  under  the  droumstances  the  infant 
was  not  bound  by  the  agreement,  so  as  to  make  it 
a  bar  to  the  action.— Mattei  v.  Yatttbo,  Q.B.D. 

2.  Necessaries — Contract^Bacing  bicycle. — A  rac- 
ing bicycle  may  be  a  necessary  for  an  infant 
apprentice  earning  21s.  a  week,  and  living  with  his 
parents. — Clyde  Ctglb  Co.  v,  Habobbayxs, 
Q.B.D. 

See  also  Divorce,  8 

INJUNCTION: 

1 .  ZiCtters — Property  in — Bight  of  writer  to  restrain 
publication, — The  defendant  H.,  who  was  the  pro- 
prietor of  a  newspaper,  published  on  the  2nd  of 
October,  1897,  a  violent  attack  upon  the  plaintiff's 


conduct  in  certain  Stock  Bxdhange 
some  years  ago,  founded  upon  letters  written  by 
the  plaintiff  to  B.  The  same  suppLement  oontained 
a  threat  to  publish  on  the  1st  of  January,  1898, 
proofs  which  the  defendant  had  in  his  possessioa 
that  the  plaintiff  had  carried  on  nmilar  inat- 
actions  in  later  years. 

The  plaintiff,  who  was  also  the  proprietor  nd 
editor  of  a  newspaper,  published  on  7th  of  October, 
1897,  an  article  dealing  with  and  denying  the 
defendant's  charges,  in  which  he  wrote :  "  You  may 
publish  and  republish  my  letters  to  B.  as  often  as 
you  please,''  lading  that  he  could  restrain  their 
publication  by  injunction  if  he  choee,  but  that  he 
had  no  intention  of  doing  so. 

The  plaintiff  afterwards  published  a  letter, 
alleged  to  have  been  written  by  the  defendant  to 
a  tlmxl  person,  as  proof  that  the  defendant  was  a 
person  wholly  unworthy  of  confidence. 

The  plaintiff  afterwards  discovered  that  the 
proofs  referred  to  in  the  defendant's  threat  om- 
sisted  wholly  or  partly  of  letters  written  by  the 
plaintiff  to  S.»  and  obtained  by  the  defendant 
H.  from  S.'s  widow. 

The  plaintiff  now  moved  to  restrain  the  defen- 
dants H.  and  S.'s  widow  from  publishing  any 
letters  written  by  the  plaintiff  to  S.,  and  froia 
informing  anyone  of  the  contents  thereof. 

Held,  tiiat  the  ooxurt  will  restrain  any  person  in 
the  possession  of  letters  from  publislung  then 
against  the  will  of  the  writer,  except  under  jspeetai 
circumstances — e,g.,  where  the  publication  ii 
necessarv  for  the  purpose  of  clearing  the  defen- 
dant's character ;  that  there  was  nothing  in  the 
plaintiff's  conduct  to  disentitle  him  to  this  relief, 
and  the  defendant  had  not  shown  that  his  ]^arpose 
in  publishing  the  letters  was  to  clear  fais  own 
character. 

The  injunction  was  granted  against  pablicatiflB 
of  the  letters  from  the  plaintiff  to  S.,  but  not 
against  informing  anyone  of  the  contents  theceoL 

S.'s  widow  was  not  proved  to  have  given  the 
letters  to  H.  for  the  purpose  of  publication,  or  to 
have  colluded  with  him,  and  the  action  ma 
dismissed  ag^ainst  her  with  costs. — Laboughxbx  «. 
Hess,  Ch.D.  North,  J. 

2.  Trader  ^MisUadinjj  advertisemeni  —  Sale  €/ 
goods  at  less  than  cost  price. — A  trader  may  offer  for 
sale  goods  at  any  price  he  chooses,  and  it  ji 
immaterial  whether  such  goods  are  actually  in  ha 
possession  or  not.  Consequently,  where  a  trader 
advertised  for  sale  goods  at  less  than  cost  price, 
not  having  any  such  goods  in  his  possessiosi,  and  by 
so  doing  mjured  the  plaintiflFs, 

Held,  that  he  could  not  be  restrained  irom  lo 
doing,  as  the  damage  to  the  plaintiffii  aroae  not 
from  the  misrepresentations  in  toe  advertiaemenls, 
but  from  the  underselling  of  their  goods,  whi^ 
was  not  an  actionable  wrong. — Ajxllo  «•  ^'ois- 
LBY,  Ch,D.  Stirling,  J.,  246. 

See  also  Contract,  6,  7 ;  Copyright,  1.  2 ;  Goonty 
Court,  1;  Election  Law,  2;  libel,  2;  Looil 
Government,  20 ;  Praotioe,  10 ;  Trade-Name,  1-4 ; 
Vendor  and  Purchaser,  1. 

INLAND  BBVBNUB:— 

1.  Building  society — Beconveyanee  of  mortgage- 
Exemption — Building  Societies  Act,  1874  (37  i  38 
Vict.  c.  42),  M.  41,  ^2-^Stamp  Act,  1891  (M  ft  » 
Vict,  c.  39).— Bv  the  Building  Societies  Act,  1874, 
B.  41,  certain  documents,  including  transieES  aod 
receipts,  are  not  to  "be  subject  or  liable  to  be 
charged  with  any  stamp  duty  or  duties  whatsrn 
ever,  provided  that  the  exemption  shall  not  i 
to  any  mortgage." 
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And  by  seotion  42,  where  moneys  aeonred  b^  any 
mortgage  or  further  oharge  are  paid  a  receipt  in 
the  form  in  the  schednle  to  the  Aot  indoised  on 
the  deed  is  soffioient  release. 

A  deed  was  executed  by  the  society,  its  trustees 
and  the  mortgagor,  reconveying  the  mortgaged 
property  as  all  the  money  due  under  the  mo^gage 
bad  been  duly  paid. 

Held,  that  the  deed  was  exempt  from  duty. — 
Old  Battbbsba  BniLDiNa   Sooibty  v.   Inlaio) 

BSVENUB  Ck)Mia88I0NXB8,  Q.B,D. 

2.  Etiaie  duty — Exemption — Husband  and  wife — 
Income  of  wife's  fund  settled  on  husband  for  life — 
Finance  Act,  1894  (57  &  58  Vict,  c,  30),  s.  21  (6).— 
By  a  marriage  settlement  after-acquired  personal 
property  of  the  wife  was  settled  upon  trust  (in  the 
events  that  happened)  for  the  hudbaud  for  life, 
with  remainder  to  the  wife,  the  survivor,  abso- 
lutely. 

The  husband  having  died  after  the  commence- 
ment of  the  Finance  Aot,  1894, 

Held,  that  section  21 ,  sub-section  5,  of  that  Act 
did  not  apply,  and  that  estate  duty  became  pay- 
able immediately  upon  the  husband's  death. — 
Attobnbt-Gsnb&al  v.  Stranqb,  (7.i4.,  663. 

3.  EsUste  duty  —  Gift  inter  vivos  —  Possession 
aasumed  to  entire  exclusion  of  donor — Interest  reserved 
— Power  of  revocation — Customs  and  Inland  Revenue 
Act,  1881  (44  Vict.  c.  12),  s.  38  (2)  (a)  (c),  as  amended 
by  Customs  and  Inlatid  Revenue  Act,  1889  (52  Vict, 
c  7),  a.  11. — G.  by  deed  transferred  his  estates, 
including  a  manor-house,  to  the  defendant,  his 
nephew,  subject,  as  regards  property  other  than 
the  mansion-house,  to  an  annual  rent-charge  in 
f  avotur  of  G.  for  life,  and  subject  also  to  the  manor- 
bouse  beinff  enjoyed  as  theretofore  by  G.  By  the 
same  deed  the  defendant  entered  into  several 
covenants  relating  to  the  estates,  and  a  power 
of  revoking  the  deed  and  reassuming  the  property 
in  the  estates  was  reserved  to  G.  upon  the  breaeh 
of  certain  of  the  said  covenants  by  the  defendant. 
The  annual  value  of  the  estate  at  the  death  of  G. 
was  considerably  in  excess  of  the  rent-charge 
reserved. 

Held,  that  a  sufficient  interest  and  a  sufficient 
power  of  revocation  were  reserved  in  the  property 
ao  as  to  bring  it  within  the  description  of  property 
contained  in  the  Customs  and  Inland  Bevenue  Act, 
1881.  8.  38  (2)  (c),  and  that,  on  the  death  of  G.,  in 
October,  1894,  the  wholn  of  the  property  became 
ohaigeable  with  estate  duty  under  the  FioaQoe  Aot, 

1894,  S.  1.— ATTOaNKY-GBNBBAIi  V.   GeEY  (BaRL), 

Q.B.D.,  251. 

4.  Eetate  duty  —  Property  passing  on  death  — 
SeUUment — Tenant  for  life  and  remainderman — 
Surrender  of  life  estate  to  remainderman — Finance 
Act,  1894  (57  &  68  Vict.  c.  30),  ss.  1,  2  (I)  (b).— 
Under  a  marriage  settlement  the  wife  was  entitled 
to  certain  property  for  her  life,  with  remainder  to 
her  son  absolutely.  More  than  t twelve  months 
before  her  death  the  wife  surrendered  her  life 
interest  in  the  property  to  the  trustees  of  the 
settlement,  to  the  end  and  intent  that  such  life 
intcfett  might  merge  in  the  interest  in  remainder 
of  her  son.    Upon  the  death  of  the  wife, 

H^d,  that,  as  by  the  surrender  her  life  interest 
had  ceased  to  exist  more  than  twelve  months  before 
ahe  died,  no  property  passed  on  her  death  within 
the  meaning  of  section  2,  sub-section  1  (6),  of  the 
Finance  Aot,  1894,  and  estate  duty  was  not  pay- 
able. 

Jadgment  of  the  Queen's  Bench  Division  {ante, 
p.  44)  reversed.— -Attobnsy-Genebal  v.  Bbkch, 
a.A.,  435. 


5.  Estateduty—SetUed  property— Value  of  property 
passing  on  death — Mortgage  created  by  tenant  for  life 
and  remainderman — Annuity  charged  upon  estate  in 
favour  of  remainderman  during  life  of  tenant  for 
life— Finance  Act,  1^94  (57  &  58  Vict.  c.  30),  ss.  1, 
2,  7. — Property  was  settled  upon  a  person  for  life, 
with  remamder  to  his  son  in  tail.  The  tenants 
for  life  and  in  tail  by  deed  barred  the  entail  and 
reserved  to  themselves  a  joint  power  of  appoint- 
ment over  the  property,  the  limitation  in  default 
of  the  exercise  of  the  power  being  to  the  father  for 
life,  with  remainder  to  the  son  in  tail.  They  then 
joined  in  creating  mortgages  whereby,  in  the 
exercise  of  their  joint  power  of  appointment  and  by 
virtue  of  their  respective  estates,  they  cooveyed  the 
property  in  fee  simple  to  the  mortgagees  to  secure 
£230.000.  Part  of  this  sum  was  applied  for  the 
benefit  of  the  tenant  for  life,  the  remainder  being 
paid  to  or  for  tiie  benefit  of  the  tenant  in  tail.  By  a 
resettlement  subsequently  executed  this  property 
was  ohnrged  with  an  annuity  of  £3,000  in  favour 
of  the  tenaatin  tail  during  the'life  of  the  teuant  for 
life.     The  tenant  for  life  died  in  1895. 

Held,  that,  in  determining  the  value  of  the 
property  passing  on  the  death  of  the  tenant  for  life, 
no  deduction  could  be  made  in  respect  of  either  (1) 
the  £230,000  ;  or  (2)  the  capital  value  of  the  annuity 
of  £3,000. 

Decision  of  the  Divisional  Court  (45  W.  B.  538, 
[1897]  2  Q.  B.  47)  reversed  as  to  (1)  and  confirmed 
as  to  (2).— CoWLBY  (Bakl)  Bstatb  Dxtty,  Eb, 
C.A.,  223. 

6.  EstaU  duty— Settlement  estate  duty  —  Semed 
legacy— Duty  payable  out  of  residue^**  The  deceased  '* 
—Finance  Act,  1896  (59  &  60  Viet.c.  28),  ss.  19,  24, 
39.— By  section  19  of  the  Finance  Act,  1896,  the 
settlement  estate  duty  leviable  in  respect  of  a 
legacy  or  other  personal  property  settled  by  the 
will  of  the  deceased  shall  (unless  the  will  contains 
an  express  provision  to  the  contrary)  be  payable 
out  of  the  settled  legacy  or  property  in  exoneration 
of  the  rest  of  the  deceased's  estate. 

Held,  that  this  section  is  not  retrospective  and 
does  not  apply  to  the  estate  of  a  testator  who  died 
before  the  commencement  of  the  said  Act  of  1896. 

In  re  Webber,  Gribble  v.  Webber,  44  W.  E.  489, 
[1896]  1  Ch.  914,  followed.— GiBBS,  Eb,  Thobnb  v. 
Gibbs,  Ch.D.  Stirling,  J.,  477. 

7.  Estate  duty — Specific  sum  payable  oiU  of  policy 
moneys  -Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s. 
14. — The  holder  of  a  policy  of  assurance  on  his  own 
life  for  £5,000  by  his  marriage  settlement  assigned 
the  policy  to  trustees  upon  trust  to  raise  at  his 
death  £4,000  to  be  held  on  certain  trusts,  and  as  to 
the  remaining  part  of  the  policy  moneys  in  trust  to 
pay  the  same  to  his  executors. 

Held,  that  seotion  14,  sub-section  (1),  of  the 
Finance  Act,  1894,  was  not  applicable,  and  that 
the  estate  duty  on  the  fund  must  be  borne  by  the 
residue  remaining  after  payment  thereout  of  the 
£4,000.— Wadb  v.  Wadb,  Ch.D.  Kekewich,  J. 

8.  Income  tax — Bodies  corporate  or  nnincorporate — 
Exemption— Ptftperty  appropriated  for  promotion  of 
science— Customs  and  inland  Revenue  Act,  1885  (48 
&  49  Vict.  c.  51),  8.  11  (3).— By  section  11  of  the 
Customs  and  Inland  Eevenue  Act,  1885,  a  duty  of 
5  per  cent,  is  imposed  upon  the  annual  value, 
income,  or  profits  of  all  properiy,  real  and 
personal,  belonging  to  or  vested  ii.  any  body 
corporate  or  uumcorporate  during  the  year  of 
assessment,  after  deducting  the  costs  and  expenses 
of  the  management  of  such  property,  subject  to 
the  exemption  from  duty  in  sub-section  3  in  the 
case  of  •*  property  which,  or  th«  in'^onne  or  profits 
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whereof,  shall  be  legally  appropriated  and  applied 
for  any  purpose  conneoted  with  any  rellgioas 
persuasion,  or  for  any  charitable  purpose,  or  for 
the  promotion  of  education,  literature,  science,  or 
the  fine  arts." 

The  Boyal  College  of  Surgeons  was  established  by 
^  Boyal  Charter  in  the  year  1800  as  a  body  corporate 
for  the  promotion  of  the  art  and  science  of  surgery 
and  the  encouragement  of  the  study  thereof.  It  is 
also  the  custodian,  at  its  own  expense,  of  the 
Hunterian  Collection,  which  is  national  property. 
The  college  consists  of  general  offices,  an 
examination  hall,  a  library,  a  museum  which 
contains  the  above  collection,  and  the  conservator's 
official  residence. 

For  some  time  past  the  purposes  of  the.ooUege  had 
been  mainly  the  examination  of  persons  for 
certificates  of  proficiency  in  surgery,  and  the 
largest  source  of  income  and  the  sm^lus  of 
expenditure  had  arisen  from  such  examinations. 

Meld,  that  the  general  offices,  the  examination 
hall,  and  the  library  were  liable  to  be  assessed 
under  the  above  section ;  but  that  the  museum  and 
the  conservator's  official  residence  came  within  the 
exception  provided  by  sub- section  3. — BoYAL 
College  of  Surgeons,  Be,  Q,B,D,,  538. 

9.  Income  tax — Distress — Costs  and  charges — Man 
in  possession — Gonstructive  possession — Abandonment 
of  possesssion — 57  Oto,  3,  c.  93,  s,  1,  Schedule — 7  & 
8  Geo.  4,  c.  IG—Taxes  Management  Act,  1880  (43  & 
44  Vict  c.  19),  «.  86. — Where  a  distress  is  made 
upon  the  goods  of  a  taxpayer  for  unpaid  income 
tax  not  exceeding  £20,  the  collector  is  not  entitled 
to  charge  2s.  6d.  a  day  for  a  man  in  possession,  if 
the  man  has  only  been  in  constructive  possession 
and  not  in  real  possession  of  the  goods  distrained 
upon,  imless  the  taxpayer,  in  order  to  avoid  the 
inconvenience  of  having  a  man  in  real  possession, 
has  expressly  agreed  to  pay  that  sum. — Lumsdbn 
V.  BUBNBTT,  C,A.,  664. 

10.  Income  tax^Distress  for  non-payment  hy 
former  occupier — Owner  not    in  possession — Income 

Tax  Act,  1842  (5  &  6  Vict.  c.  35).  «.  70— /ncome  Tax 
Act,  1853  (16  &  17  Vict,  c.  34),  s,  35.— On  the  22nd 
of  April,  1897,  a  lease  was  granted  to  the  plaintiff 
of  premises,  beginning  the  2dth  of  December,  1896, 
for  sixty  years  at  £65  a  year  rent.  The  rent  was  to 
be  paid  quarterly,  the  first  payment  being  payable 
on  the  29Ui  of  ^ptember,  1897.  He  did  not  take 
possession  until  April,  1897,  and  for  several  years 
before  he  entered  the  premises  had  been  un- 
occupied. An  assessment  for  income-tax  of 
£9  3s.  4d.  was  made  for  the  year  April,  1896,  to 
April,  1897.  In  August  and  again  in  September, 
1897,  demands  were  made  for  payment,  aud  as  the 
plaintiffiefusedto  pay,  on  the  17th  of  November  a 
distraint  was  put  in. 

The  present  action  was  then  commenced  against 
the  defendant,  a  duly  appointed  collector  for  the 
purpose  of  the  Income  Tax  Acts,  for  wrongful 
distress. 

Held,  that  this  was  a  lawful  entry,  and  that  no 
action  would  lie,  as  it  was  covered  by  section  70  of 
the  Income  Tax  Act  of  1892.— Beadiag  v.  Okew, 

11.  Income    tax — Profits    of   trade — Deductions — 
'  Money    expended  for    repairs    of   premises — Money 

expended  for  purpose  of  trade — Brewers — l^ied  houses 
—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100, 
Schedule  D»,  case  1,  r.  3;  cases  1  and  2,  r.  1. — ^The 
appellants,  a  brewery  company,  were  owners  of  a 
number  of  tied  public- housed,  which  they  bad 
aoQuired  for  the  purpose  of  increasing  their  trade. 


The  tied  houses  were  in  the  occapation  of  the 
appellants,  tenants  in  part  for  the  purpose  of  the 
trade  of  publicans  and  in  part  as  the  private 
dwelling  apartments  of  themselves  and  their 
families.  The  appellants,  in  making  up  th^ir 
return  of  profits  for  assessment  to  the  income  tii, 
sought  to  deduct  the  sum  which  they  had  spent  in 
repairing  the  tied  houses. 

Held,  that  they  were  not  entitled  to  make  sudi 
a  deduction. — Bkiokwood  v.  Betnolds,  C.A.,  130. 

12.  Income  tax — Trade  exercised  within  the  United 
Kingdom— Foreigner  resident  abroad— Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  42— Income  Tax  AH, 
1853  (16  &  17  Via.  c.  34),  «.  2,  Schedule  />.— Pro- 
vision merchants  in  America  consigned  goods  he 
sale  on  commission  to  the  respondents,  oommioioa 
merchants  in  England.  The  goods  were  invoioed 
iu  the  name  of  the  respondents,  who  sold  the 
goods  and  received  the  proceeds,  rendering  sa 
account  to  the  merchants  in  America.  The  retpoa- 
dents,  beyond  their  charges  and  commission,  mid« 
no  profit  or  gain  out  of  the  sales.         ^  ^  ^ 

Held,  that  the  merchants  in  America  exercissd 
a  trade  within  the  United  Kingdom  withia 
Schedule  D.  of  the  Income  Tax  Act,  1853,  s.  2,  and 
that  the  respondents,  their  agents  in  England,  were 
assessable  to  the  income  tax  in  respeot  of  the  pfrofiti 
arising  therefrom.— Watson  v.  SAifDlS,  Q.B.D^ 
202. 

13.  Probate  duty— Executor  de  son  sort— Forei>» 
will— Transfer  of  shares  in  English  company  fc 
foreign  executors— Liability  of  company.— -A  tesUtor. 
the  registered  owner  of  shares  and  debentures  in  n 
Eoglish  company,  was  domiciled  and  died  in 
America.  By  his  wiU,  made  according  to  Amedetn 
law,  the  shares  and  debentures  passed  to  his 
executors.  At  the  request  of  the  executors  the 
company  transferred  into  their  names  two  of  the 
shares  and  one  of  the  debentures,  and  paid  tbtt 
the  dividends  and  interest  due  thereon.  The 
executors,  to  the  knowledge  of  the  company,  hid 
not  obtained,  and  did  not  intend  to  obtain,  probste 
of  the  will  in  England. 

Held,  that  the  company  had  intermeddled  wilh 
the  estate  of  the  deceased  so  as  to  oonstitate  itself 
an  executor  de  son  tort,  and  had  rendered  itsdl 
liable  to  the  payment  of  probate  duty. 

Judgment  of  Wills  and  Grantham,  JJ.  {4o  W,  R 
606),  reversed.— Attorney-Gexeral  v.  NewTou 
Bbbweries  Co.,  C.A.,  193. 

1 4.  Probaie  duty — Proceeds  o/plantalion  in  Jamaia 
—English  testator  —  Share  beqtteathed  to  E^isk 
legatee— Death  of  legaUe— Liability  of  esUxU  to  fro- 
bate  duty,— An  English  legatee  of  a  share  of  the 
proceeds  of  sale  of  a  West  Indian  plantation,  whiA 
was  devised  by  an  English  testator,  after  the  ei- 
piration  or  failure  of  certain  prior  interests,  in  tnrf 
for  sale  and  division  of  the  prooeeda,  died  befott 
the  expiration  of  prior  interests  for  Ufe. 

Held,  that  his  share  ought  to  be  regarded  as  sa 
English,  and  not  as  a  foreign,  asset ;  and  pvobste 
duty  was  consequently  payable  in  respect  thereof. 

Sudeley  (Lord)  v.  Attorney-Oenend,  45  W,  B,  30». 

tl897]  A.  0. 11,  applied  and  followed.--SinnH,  Bl, 
iEACH  v.  Leach,  Ch.D,  Bomer,  J.,  1(H. 

15.  Stamp  duty— Agreement  for  sale — EqmtaUt 
estate*— Property  locally  situate  out  of  the  Untied  Kiaf 
dom-- Purchase  in  England  of  equity  of  redempHtm" 
Ad  valorem  daty—Stamp  Act,  1891  (54  &  55  VifL  t 
39),  «.  59,  sub-section  I— Trust  Property  A<*  o/lS61» 
New  South  Wales  (26  Vict,  No.  12).  «.  25.— By  tfci 
Stamp  let,  1891,  s.  59,  sub-s«>ction  1,  «*anTeflO- 
traot  or  »greement  made  in  E'tgland  nnder  aeaJ.  * 
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under  hand  only,  for  the  sale  of  any  eqnitable 
estate  or  interest  in  any  property  whatsoever,  or  for 
the  sale  of  any  estate  or  interest  in  any  property 
except  proper^  locally  situate  out  of  the  United 
Kingdom,"  is  charged  with  cul  valorem  duty. 

By  the  New  South  Wales  Trust  Property  Act  of 
1862,  8.  25,  "All  mortgages  of  real  or  personal 
estate  shall  hereafter  be  deemed  at  law,  as  now  in 
equity,  pledges  only  of  the  property  thereby  mort- 
gaged ;  and  nothing  in  any  such  mortgage  shall 
prevent  the  title  of  any  mortgagor,  or  person 
claiming  and  being  in  possession,  from  being 
deemed  a  good  title  at  law,  subject  to  such  pledge, 
as  against  all  persons  other  than  the  mortgagee 
and  those  claiming  under  him.'' 

The  appellants  entered  into  a  written  agreement 
in  England  to  purchase  property  in  New  South 
Wales,  subject  to  a  mortgage. 

On  a  case  stated  by  the  Commissioners  of  Inland 
Itevenue,  pursuant  to  section  13  of  the  Stamp  Act, 
1891, 

Held,  that  the  words  of  exception  in  the  Stamp 
Act,  1891,  s.  59,  sub-section  1,  do  not  apply  to  an 
equitable  estate  or  interest  in  property  locally 
situate  out  of  the  United  Kingdom,  and  therefore 
the  general  words,  •  •  any  equitable  estate  or  interest 
in  any  property  whatsoever,"  apply,  and  ad  valorem 
duty  is  payable  on  an  agreement  made  in  England 
for  the  purchase  of  such  an  estate : 

Held,  also,  that  the  New  South  Wales  Trust 
Property  Act  does  not  confer  the  legal  estate  in 
mortgaged  property  on  the  mortgagor : 

Held,  therefore,  thatac^  valorem  duty  was  payable 
on  the  purchase  by  the  appellants  of  the  equity  of 
redemption.— Fabmeb  v.  Inland  Bsyknub  Com- 
lossioirsRS,  Q.B.D. 

16.  Siamp  duty  —  Agreement  between  the  county 
council  and  urban  council — Repair  and  improvement 
of  roada— Local  Government  Act,  1888  (51  &  52  Vid. 
e.  41),  8.  11— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
Scfiedule,— On  the  26ih  of  November,  1897,  an 
agreement  was  made  between  the  appellants  and 
the  Urban  District  Council  of  Frizington,  whereby 
the  payment  for  the  year  ending  March,  1898,  in 
pursuance  of  the  Local  Government  Act,  1888, 
towards  the  cost  of  maintenance,  and  repair  and 
reasonable  improvement  connected  with  the 
maintenance  and  repair  of  sJl  main  roads  within 
the  district  of  the  urban  council  was  fixed  at  a 
certain  sum. 

The  money  was  to  be  paid  in  four  iostalments, 
and  there  was  a  proviso  that  nothing,  except  as 
expressly  declared,  should  alter  the  rights  and 
liabilities  of  the  parties  thereto. 

Held,  that  this  was  not  an  agreement  made 
pursuant  to  the  Highway  Acts  for  or  relating  to 
the  maldng,  maintaining,  and  repairing  of  high- 
-ways,  which  woidd  only  require  a  6d.  stamp,  but 
tliat  it  was  made  under  the  Local  Government  Act, 
and  came  under  the  heading  "  deed  of  any  kind 
-vrbatsoever  not  described  in  the  schedule"  of  the 
Stamp  Act,  and  so  required  a  10s.  stamp. — 
OiTBC^BLAin)  County  Council  v.  Inland  Bevenxjb 
ComOSBIONEBS,  Q.B.D. 

17.  Stamp  duty — Annuity  payable  quarterly — 
*«  ^ond,  covenant,  or  instrument " — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  ScheduU.—By  a  deed  of 
separation  between  a  husband  and  wife,  the 
Imsband  agreed  that  so  long  as  the  wife  observed 
tlie  stipulations  of  the  deed  he  would  pay  her  every 
tbree  months  £625  by  quarterly  payments  on  the 
29th  of  September,  the  25th  of  December,  the  25th 
of   March,  and  the  24th  of  June  in  every  year. 

Seld,  that  this  was  an  annuity  of  £2,500,  and 


that  ad  valorem  duty  was  payable  on  that  sum,  and 
not  on  £625.— Lewis  v.  Inland  Beysnub  Com- 
MISSI0NEB8,   Q.B.D. 

18.  Stamp  duty — Annuity  secured  by  bond — "  Con^ 
veyance  on  sale  '*— Stamp  Act,  1891  (54  &  55  VicL  c, 
39),  M.  54,  60,  87  (2),  Schedule  L—Mersey  Dock 
Acts  Consolidation  Act,  1858. — A  dock  company  had 
statutory  powers  to  borrow  money  for  certain 
purposes,  and  '^all  money  so  borrowed  by  the 
board  of  directors  was  to  be  secured  eiiher  by 
bonds  or  by  annuities.*'  The  company  haviag  by 
deed  granted  a  large  number  of  annnities,  the 
question  was  raised  by  the  Commissioners  of  L[iland 
Kevenue  at  what  rate  the  instruments  by  which 
they  were  secured  to  the  annuitants  should  ba 
charged  with  stamp  duty  under  section  87  (2)  of 
the  Stamp  Act,  1891,  the  annuity  deeds  having 
been  presented  to  the  Commissioners  stamped  as 
securities  on  an  a(2  valorem  duty  of  2s.  &.  per 
cent,  under  the  head  "  Mortgage,  Bond,  Debea- 
ture,  Covenant,  &c." 

Held,  that,  as  the  annuities  were  payable  for  ao 
indefinite  period,  and  could  only  be  redeemed  or 
extinguished  by  the  board  purchasing  them  at  the 
then  market  price,  the  deed  securing  such  an 
annuity  was  in  the  nature  of  a  "  conveyance  on 
sale  "  and  not  a  bond  to  secure  the  repayment  of 
an  advance  or  loan  to  the  company,  and  was 
therefore  chargeable  at  the  rate  of  iOs.  per  cent,  as 
a  contract  of  sale  and  purchase. 

Decision  of  Qaeen*s  Bench  Division  (45  W.  B. 
448)  affirmed.— Mersey  Dooks  Co.  Boabd  v. 
Inland  Beyentje  Commissioners,  C.A. 

19.  Stamp  duty — Conveyance  on  sale — Agreement 
— Leasehold  interest  in  licensed  house — Goodwill — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  59  (1).— 
By  an  agreement  under  seal  the  vendor  agreed 
to  sell  the  goodwill  of  the  business  of  an« hotel 
proprietor  and  licensed  victualler,  and  the  lease  of 
the  hotel  in  which  the  business  was  carried  on, 
together  with  the  household  furniture,  stock-in- 
trade,  cash,  and  book  debts ;  of  the  total  considera- 
tion £4,085  was  apportioned  to  '*  lease  and  good- 
will," £1,462  to  furniture,  stock-in-trade,  and 
cash,  and  £37  to  book  debts.  The  vendor  was  to 
show  a  good  title  to  the  lease  and  to  assign  the 
lease  and  goodwill  to  the  purchasers ;  in  the  event 
of  the  consent  of  the  landlords  to  the  assignment 
of  the  lease  not  being  obtained,  it  was  provided  that 
the  vendor  should,  at  the  option  of  the  purdiasers, 
execute  a  declaration    of  trust  of  the  leasehold 

{)remises  in  their  favour.  The  consent  of  the  land- 
ords  not  having  been  obtained,  a  declaration  of 
trust  was  executed  in  favour  of  the  purchasers, 
which  was  stamped  with  the  fixed  duty  of  10s. 

Held,  (1)  that  the  agreement  was  not  an  agree- 
ment for  the  sale  of  an  equitable  interest  in 
property  within  the  meaning  of  section  59,  sub- 
section 1,  of  the  Stamp  Act,  1891 ;  (2)  that,  inas- 
much as  the  goodwill  was  incapable  of  beinff 
severed  from  the  enjoyment  of  the  leasehold 
premises,  the  instrument  was  not  an  *' agreement 
for  the  sale  of  an  estate  or  interest  in  any  property 
except  lands,'*  and  was  therefore  not  liaole  to  ad 
valorem  duty  upon  that  portion  of  the  considera- 
tion attributed  to  "  lease  and  goodwill  '* ;  (3)  that 
it  was  liable  to  ad  valorem  duty  upon  the  amount 
of  the  book  debts  only. — WEST  LONDON  SYNDICATE 
V.  Inland  Beyentje  Commissioners,  Q.B.D, 

20.  Stamp  duty — Conveyance  on  sale — Ad  valorem 
duty— Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  54, 
51— Heritable  Securities  {Scotland)  Act,  1894  (57  & 
58  Vict.  c.  44),  ss.  8,  9. — A  bond  and  disposition  in 
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security  oontained  a  power  of  sale.  The  creditor 
ezpoaed  for  sale  the  property  held  in  security  at  a 
price  less  than  the  amount  due  under  his  security, 
and  failed  to  find  a  purchaser.  The  creditor  then 
applied  to  the  sheriff  under  section  8  of  the  Herit- 
able Securities  (Scotland)  Act,  1894,  and  the  sheriff 
issued  a  decree  that  the  debtors  had  forfeited  their 
rights  of  redemption,  and  that  the  creditor  was 
Tested  absolutely  in  the  subjects  at  the  price 
named. 

Held,  that  the  transaction  constituted  a  sale  to 
the  creditor,  and  was  chargeable  by  virtue  of 
sections  54  and  57  of  the  Stamp  Act,  1891,  and  the 
first  schedule  thereto,  with  ad  vahrem  duty. — 
llTLAm)  BSYBNUE  COMMISSIOirERS  V,  TOD,  H,L, 

21.  stamp  duty — Exchomge  of  shares  in  company 
for  shares  in  other  company — Conveyance  or  transfer 
on  sale-^ExchangeStamp  Act,  1891  (54  &  55  Vict. 
c.  39),  s.  55,  Schedule, — A  transfer  of  shares  in  a 
company  in  exchange  for  shares  in  another  com- 
pany held  to  be  a  conveyance  or  transfer  on  sale 
within  the  meaning  of  the  Stamp  Act,  1891. — 
Coats  v.  Inland  Bsysnue  Oommissioness, 
C.A.,  1. 

22.  Stamp  duty — Foreign  security  issued  in  the 
United  Kingdom-Stamp  Act,  1891  (54  &  55  Vict,  c. 
39),  s,  82,  sub-section  1  (b)  (i). — The  appellant  was 
the  holder  of  one  of  a  series  of  bonds  given  by  a 
newly- formed  American  compsmy  in  exchange  for 
bonds  in  an  old  company  which  was  being  wound 

'  up  under  a  reorganization  scheme.  It  was  stated 
on  the  bond  that  it  should  not  be  valid  for  any 
purpose  unless  authenticated  by  the  trustee's 
certificate  thereon  indorsed.  The  bond  was  executed 
by  the  new  company  in  the  United  States  and 
delivered  to  a  trust  company,  which  was  to  act  as 
trustee.  The  trust  company  did  not  immediately 
sign^the  certificates  on  the  bonds  which  were 
destined  for  Englimd;  but,  in  order  to  avoid  a 
heavy  premium  for  insurance,  forwarded  the  bonds 
unsigned,  and  at  the  same  time  sent  over  an  official 
to  sign  the  certificates  in  London.  The  appellant's 
bond  was  handed  to  him  in  London  after  the 
certificate  had  been  so  signed. 

Held,  that  the  bond  was  issued  in  the  United 
Kingdom  within  the  meaning  of  section  82,  sub- 
section 1  {h)  (»),  of  the  Stamp  Act,  18.91.— Basing 
V,  Inland  Bevenub  Coiimissioneeb,  C.A,,  98. 

23.  Stamp  duty — Mortgage — Trust  deed  for  secur- 
ing debentures — Transfer  of  mortgage — Substituted 
security— Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  86, 
sub-section  1 ;  s,  88,  sub-section  1 ;  Schedule  I, — A 
limited  company  issued  in  1892  £500,000  4  per  cent, 
debenture  stock,  secured  by  a  trust  deed  which  was 
duly  stamped.  By  a  subsequent  trust  deed  for 
securing  debenture  stock  made  in  1897,  and  having 
tJie  same  trustees,  after  recitiug  that  tiie  £500,000 
debenture  stock  was  still  outstanding  and  tiiat  the 
company  was  intending  to  issue  further  irredeem- 
able 3j^  per  cent,  debenture  stock,  the  amount  of 
stock  to  oe  issued  was  limited  in  the  first  instance 
to  £300,000,  the  company  acknowledging  in  the 
deed  thai;  they  were  indebted  to  the  trustees  in  that 
sum  carrying  interest  at  3}  per  cent.  The  company 
were  to  be  at  liberty  to  issue  further  3^  per  cent, 
debenture  stock  not  exceeding  £540,000,  making  a 
total  of  £840,000;  such  further  stock  was  only  tube 
issued  for  the  purpose  of  redeeming  or  paying  off 
the  £'500,000  4  per  cent,  stock  at  the  rate  of  not 
more  than  £108  of  the  new  stock  for  every  £100  of 
the  stock  redeemed  or  paid  off.     Before  issuing  any 

.  of  the  further  debenture  stock  the  company  were  to 
execute  and  deliver  to  the  trustees  an  acknowledg- 


ment of  indebtedness  for  the  amount  of  the  fnrtker 
proposed  issue,  and  the  trustees  were  to  certify  on 
the  trust  deed  that  the  company  were  entitled  to 
make  the  issue. 

Held,  first,  that  the  trust  deed  was  a  security  for 
the  repayment  of  £840,000  advanced  or  to  be 
advanced  within  the  meaning  of  section  86,  nb- 
section  1,  and  section  88,  sub-section  1,  oil  the 
Stamp  Act,  1891,  notwithstanding  that  oertain  pm- 
liminaries  must  necessarily  be  oomplied  with  befon 
the  issue  of  any  further  stock  in  exceas  of  £300,000; 
and  secondly,  that  in  respect  of  £500,000  the  deed 
was  not  a  transfer  of  a  mortgage,  but  was  a  sabili- 
tuted  security,  and  was  therefore  only  liable  to  tin 
reduced  ad  valorem  duty  of  6d.  per  cent,  under  thi 
heading  "  Mortgage,  Bond,  Debenture,  Govenaot" 
in  the  first  schedule  to  the  Stamp  Act,  1 891.— CifT 
OF  London  Bbew^y  Go.  v.   Inlahd  Bxybiti 

COMMISSIONBSS,  Q.B.D. 

24.  Succession  duiy — Father  andwn  in  parineMf 
— Death  of  father — Acquisition  by  eon  of  faika^t 
share  in  business — Succession — Sale  and  purchase- 
Construction  of  partnership  deed — Succession  Mg 
Act,  1853  (16  &  17  Vict,  c.  51),  «.  2.— A  fstiwr 
admitted  his  son  into  partnership  for  a  term  of  five 
vears.  The  son  brought  no  capital  into  tba 
business,  but  the  value  of  the  businesB  vm 
estimated  at  £62,445,  of  which  two-ihirds  wss  to 
be  deemed  the  father's  share  and  one-tfaird  d» 
son's ;  and  one  condition  of  the  partnership  dsid 
was  that,  in  the  event  of  the  father  dying  anziag 
the  partnership,  the  son  was  to  taJce  the  iHiokfli 
the  business  and  pay  to  the  father's  ezeonton  or 
administrators  £10,000.  By  a  deed  of  even  dste 
ti^e  son  agreed  to  pay  to  the  father  and  \m 
executors  a  rent-charge  of  £139  per  annum  k 
respect  of  the  freehold  property  of  the  partnefriu^ 

On  the  death  of  the  father  during  the  partnef^ 
ship  the  Grown  claimed  succession  duty  in  respaat 
of  the  father's  share  of  tbie  business  whidi  pssisd 
to  the  son,  less  the  sum  of  £10,000  payable  by  tf» 
son  to  the  estate  of  the  deceased. 

Held,  that  the  son's  acquisition  of  liis  latiMr*i 
share  of  the  business  was  a  suooession,  on  wkieb 
succession  duty  was  payable. 

Judgment  of  Vaughan  WiUiams  and  Kennedy, 
JJ.  (45  W.  B.  446),  reversed.— ATIOBNBT-QxBnE&U 
V,  BboWN,  C.A,,  145. 

See  also  Settlement,  1. 

INNKEEPER  :— 

1.  Deposit — Expressly  for  safe  custody — Non-Hs- 
closure  of  value  or  nature  of  article  deposited — Iwk^ 
keepers  Act,  1863,  s,  3.-<The  plaintiff,  a  guest  li 
defendant's  inn,  handed  a  parcel  containiBg 
jewellery  to  the  defendant's  manager,  sajias, 
*'  Keep  that  for  me,"  but  not  stating  its  natore  or 
contents.  The  parcel  was  stolen,  but  not  throq^ 
the  wilful  act  or  neglect  of  the  defendant  or  tmf 
of  his  servants.  The  usual  notices  in  oompfinsi 
with  the  Innkeepers  Act  were  hung  up  in  &  iv. 

Held,  that  the  deposit  so  made  was  not  a  dspoat 
** expressly  for  safe  custody"  within  Ae  In- 
keeners  Act,  1863,  and  that  the  defendant  was  wA 
liable  beyond  the  sum  of  £30. — O'GonroiB  a 
Gband  Intsbnational  Hotbl  Go.,  Q.BJ),  (/r.> 

2.  Liability  for  property  of  guest — Temporary  «• 
freshment, — Where  a  person  uses  an  inn,  cnbs 
temporarily  or  otherwise,  for  the  purpose  d 
receiving  such  refreshment  or  aooommodatioB  « 
the  innkeeper  offers,  the  relation  of  landlord  asd 
guest  exists  between  the  parties,  so  as  to  nuika  tts 
landlord  liable  for  the  loss  of  tlie  guecfs 


Weekly  Beporier,  Sept.  84, 1808.] 

7  7  Jnaurance. 


DIGEST. 


Insurance. 


78 


doriog  bis  sUy  in   the  inn. — Obohabd  v.  Bush, 
Q.B.D.,  527. 

INSUBANOE:— 

1.  Burglary  and  housebreaking — *^  Actual  forcible 
and  violent  entry  ** — Entry  by  turning  handle  of 
door. — A  policy  of  insurance  against  loss  of 
jewellery  in  the  assured's  shop  by  burglary  and 
housebreaking  defined  these  terms  as  "loss  by 
theft  following  upon  actual  violent  and  forcible 
entry  upon  the  premises."  At  8  a.m.,  during  the 
temporary  absence  of  the  porter  in  charge  of  the 
shop,  an  entry  was  effected  by  turning  the  handle 
of  tne  door  of  the  shop,  which  was  shut,  but  neither 
bolted  or  locked,  and  jewellery  was  stolen. 

Held,  that  the  loss  was  covered  by  the  policy. — 

GEOBQE  A27D  G0IJ)8MITH8'  InSXTRAVGB  ASSOCIATION, 

Abbitbation,  Be,  Q.B.D,,  657. 

2.  Life — Proviso  for  cash  payment  of  premium — 
Onus  probandi — Duties  of  insurers*  agent — Payment 
of  premium  by  notes  discounted  and  then  dishonoured. 
— ^Where  a  life  policy  contains  provisions  to  the 
effect  that  it  shall  not  be  in  force  till  the  first 
premium  is  paid,  and  that  if  a  note  be  taken  for 
the  first  or  renewal  premium  and  not  paid  the 
policy  is  void  at  and  from  default,  the  onus  is  on 
the  policy-holder  to  prove  cash  payment  of  the 
premium. 

Where  the  insurers'  agent  accepts  in  payment  of 
a  premium  a  note  which  is  not  paid  when  due, 
there  is  no  presumption  that  he  was  to  raise  money 
thereon  as  an  agent  for  the  insured  and  pay  the 
premium  out  of  the  proceeds. 

And  where  the  insurers  accept  their  agent's  note 
in  discbarge  of  an  account  current  between  them 
in  which  the  agent  was  debited  with  the  amount 
of  the  premium,  that  affords  no  presumption  of  an 
intention  to  treat  their  own  agent  as  agent  for 
the  insured,  or  the  insurance  as  subsisting  con- 
trary to  the  terms  of  their  contract  with  the 
policy-holder. 

Acey  V.  Fernie,  [1840]  7  M.  &  W.  151.  approved. 
— ^London  aivd  Langashibb  Lite  Assubance  Go. 
v.  Elbmino,  P,C. 

3.  Life  policy —  Trust  for  wife  and  children — Mode 
ff  payment — Married  Women* s  Property  Act,  1870 
(33  &  34  Vict.  c.  93),  «.  10— JlfanVed  Women's 
PropeHy  Act,  1882  (45  &  46  Vict,  c.  72).  ss.  11,  22.— 
Section  11  of  the  Married  Women's  Property  Act, 
1882,  does  not  apply  to  a  policy  effected  by  a 
bnsbuid  in  favour  of  his  wife  and  children  before 
the  commencement  of  that  Act,  even  though  the 
husband  dies  after  that  Act  has  come  into 
operation.  The  moneys  payable  under  a  policy 
effected  under  the  Married  Women's  Property  Act, 
1870,  shoidd,  therefore,  be  paid  to  a  ^ustee 
appointed  in  accordance  with  section  10  of  that 
Act,  and  not  to  the  legal  personal  representatives 
of  the  husband. 

In  re  Adams'  Policy  Trusts,  31  W.  B.  810,  23 
Ch.  D.  525,  followed. 

In  re  8outar*s  Policy  Trusts,  32  W.  B.  701.  26 
Ch.D.  236,  discussed.— Tubnbuix  v,  Tubnbull, 
Ch.  D.  Stirling,  J,,  3. 

4.  Marine — Collison  clause — Exemption  of  under- 
vrriters — Proviso — Construction. — A  collision  dause 
in  a  policy  of  insurance  upon  a  ship  stipulated  that 
no  liability  was  to  attach  to  the  underwriters  in 
respect  of  **  any  sum  which  the  assured  may  become 
liable  to  pay,  or  shall  pay,  for  removal  of  obstruc- 
tions under  statutory  powers,  •  •  .  consequent 
on  such  collision    .     .    ." 

Held,  that  the  underwriters  were  exempt  from 
liability,  whether  by  way  of  damages  or  otherwise, 


for    the    removal  of    obstructions  consequent  oi^ 
collision. 

The  North  Britain,  42  W,  R.  243.  [1894]  P.  77, 
approved.— "  Engineeb,"  The,  B.L.,  530. 

5.  Marine^ Freight — Notice  of  abandonment — 
Personal  negligence  of  the  assured. — Where  a  ship 
carrying  a  cargo  sustains  sea  damage  to  such  an 
extent  as  would  justify  an  abandonment  to  the 
underwriters  on  ship,  and  under  such  circumstances 
that  thd  cargo  could  not  possibly  be  carried  on  in 
any  substituted  ship,  it  is  not  necessary  that  notice 
of  abandonment  should  be  given  to  the  under- 
writers on  freight. 

Ranhin  v.  PoUer,  22  W.  B.  1,  L.  B.  6  H.  L.  83, 
followed. 

It  is  no  defence  to  an  action  on  a  policy  of 
marine  insurance,  claiming  as  for  a  loss  Dy  perils 
of  the  sea,  that  the  loss  was  brought  about  by  the 
personal  (though  not  wilful)  negligence  of  the 
assured  in  the  navigation  of  the  ship. — ^Tbindsb, 
Andebson,  &  Co.  v.  Thames  Instjbanoe  Co.,  CA,y 
661. 

6.  Marine — Mortgage  of  shares  in  ship — Policy  on 
ship — Bight  of  mortgagee  to  sue  on  policy — Mortgagor 
master  of  ship — Barratry  of  master. — The  plaintiff 
advanced  a  sum  of  money  to  a  person  who  was 
about  to  purchase  certain  shares  in  a  ship  upon  the 
terms  that  the  latter  should  be  appointed  captain, 
and  that  the  advance  should  be  secured  by  a  mort- 
gage of  the  borrower's  shares  in  the  ship,  and  that 
an  insurance  should  be  effected  on  the  slup  to  cover 
the  plaintiff's  interest  as  mortgagee.  A  policy  on 
the  ship  was  accordingly  effected  by  the  ship's 
husband  *'  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth,  may,  or  shall 
appertain  in  part  or  in  alL"  The  policy  covered  a 
loss  by  perils  of  the  sea  and  by  barratry  of  the 
master.  The  mortgagor  was  appointed  captain, 
and  tiie  ship  was  lost  through  his  barratrous  act. 
In  an  action  on  the  policy, 

Held,  that,  as  the  plaintiff's  interest  in  the  ship 
was  covered  by  the  policy,  he  was  entitled  to 
recover,  the  causa  proxima  of  the  loss  being  a  peril 
of  tiie  sea ;  and,  further,  that,  if  the  mortgag  r  was 
appointed  captain  by  the  plaintiff  as  well  as  by  the 
oo-owners,  the  wrongful  act  of  the  captain  was 
barratrous  as  against  the  plaintiff,  and  the  latter 
could  recover  as  for  a  lost  by  barratry. — Small  v. 
TJnitbd  EIinodom  Mabine  Insubanob  Assooia- 
TION,  C.A>,  24. 

7.  Marine — Policy — Perils  to  the  hurt  of  ship — 
Damaged  cargo — Liability  of  ship's  underwriters. — 
A  ship  was  insured  by  her  owners,  the  plaintiffs, 
under  a  time  policy,  and  the  perils  insured  against 
were,  among  others,  *'  of  the  sea,  and  of  all  other 
perils,  losses,  and  misfortunes  that  have  or  shidl 
come  to  the  hurt,  detriment,  or  damage  of  the 
said  ship  or  any  part  thereof." 

The  vessel  was  laden  with  ootton  seed,  and» 
while  proceeding  up  the  Thames,  was  run  into  and 
BO  damaged  that  she  had  to  be  run  aground  to  save 
her  from  sinking  in  deep  water.  After  haviuflr 
undergone  some  temporary  repairs,  she  was  floated 
and  taken  into  dock,  but  her  cargo  was  so  damaged 
with  mud  and  water  that  the  cargo  owners  aban- 
doned it,  and  neither  they  nor  their  underwriters 
would  pay  freight  or  take  delivery.  In  dock  the- 
damaged  cargo  became  a  nuisance,  and  had  to  be 
disohiurged  and  got  rid  of  by  the  plaintiffs,  wha 
sought  to  recover  from  the  ship's  underwriters 
the  costs  of  so  doing. 

Hdd,   that   the  expense  so   incurred   by   tha 
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Dtifii  WM  not  oorered  by  the  policy. — ^FOCLD 
*  Co.  r.  Burr,  Q.B.D.,  490. 

8.  Marine — Policy  on  /night — Excepiion — Claim 
comsequenton  loss  of  time — Dday  by  peril  of  9ea. — A 
time  jpdHcj  of  marine  insmanoe  against  total  loas 
of  freight  of  a  ship  contained  the  following 
exception :  '*  Warranted  free  from  any  daim  conae- 
qoent  on  loss  of  time,  whether  arising  from  a  peril 
of  the  sea  or  otherwiie." 

While  the  ship  was  proceeding  on  a  yoyage 
tmder  a  charter  her  main  shaft  broke  by  penis  of 
the  sea,  the  damage  being  of  sach  a  character  that  | 
the  necessary  delay  for  repairs  frostrated  the 
-objects  of  the  adventore,  and  the  owners  lost  their 
-chartered  freight  In  an  action  by  the  owners 
against  the  onderwriters. 

Held,  that  the  claim  was  within  the  terms  of  the 
warranty,  and  therefore  the  underwriters  were  not 
liable. 

Decision  of  the  Goort  of  Appeal  (45  W.  B.  114, 
[1897]  1  Q.  B.  29)  afiirmed.— Bensaudb  v.  Thames 
AHD  MSBSKT  Insubaitcb  Ck>.,  H.L.,  78. 


9.  Marine — Policy  on  freight — Low  by  fi\ 
Meaning  of  general  words  "oZJ  other  loeiea  and 
misfortunes.*' — A  portion  of  a  cargo  of  coals,  the 
freight  on  which  was  insared  against  loss  by  fire, 
and  also  against  "  all  other  perils,  losses,  and 
misfortones  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  snbject-matter  of  the 
aforesaid  snbject-matter  of  insurance,  or  any  part 
thereof,"  having  become  heated  during  the  course 
of  the  voyage,  on  which  freight  was  insured,  was 
discharged  and  sold  at  an  intermediate  port,  where 
the  ma^;er,  having  discovered  the  heating  of  the 
cargo,  had  put  in  for  the  general  safety  of  the 
ship,  freight,  and  cargo.  None  of  the  cargo  had 
been  on  fire,  and  the  portion  sold  fetched  the  price 
of  sound  coals,  less  the  expenses  of  dischaiging  and 
an  allowance  for  damage  by  handling. 

The  shipowners  claimed  from  the  underwriters 
for  a  loss  of  their  freight  en  the  portion  of  cargo  so 
discharged  and  sold ;  and  it  was  agreed  that  the 
underwriters  woidd  not  rely  on  the  defence  that 
the  ship  was  unseaworthy,  or  the  contUtion  of  the 
cargo  improper. 

Held,  that  the  shipowners  were  entitied  to 
recover  the  loss  of  freight  claimed  as  a  partial  loss 
under  the  policy. — ''Kniqht  of  St.  Michael," 
The,  P.D.  db  Ad,D„  396. 

10.  Marine— Repairs  to  ship  in  dock — Survey  for 
Lloyd^s  dassificaiion — Apportionment  of  expenses 
■between  shipovmers  and  underwriters, — A  ship  owned 
by  the  plaintifia  was  placed  in  dry  dock,  for  the 
puipose  of  repairs  for  which  the  defendants,  as 
underwriters  on  the  ship,  were  liable.  The 
plaintifb  took  advantage  of  the  ship  being  in  dock 
to  have  her  surveyed  for  the  purpose  of  retaining 
her  class  at  Lloyd's,  which  they  were  entitled  to 
have  done  at  any  time  within  twelve  months  of  the 
•date  when  the  survey  was  due. 

Held  that  the  dock  dues  for  the  time  when  the 
survey  was  being  done  must  be  borne  equally  by 
the  plaintiffs  ana  the  defendants. 

Held,  also,  by  Chitty  and  Collins,  L. JJ.  (A.  L. 
Smith,  IfeJ.,  dissenting),  that  the  cost  of  getting 
the  ship  into  and  out  of  the  dock  must  be  borne 
equally  by  the  plaintiffs  and  the  defendants. 

Marine  Insurance  Co,  v.  China  Transpacific  Steam^ 
ship  Co.,  35  W.  R.  169,  11  App.  Gas.  573,  followed. 
— ^Btjabon  Steamship  Ck>.  v,  London  Assurance, 
C.-4.,417. 

1 1.  Marine  —  Re-insurance  —  Collision  clause  — 
Collision  with  sunken  barge, — The  plaintiff  under- 


wrote a  time  policy  on  a  steamer,  containing  a 
daose  that  if  the  steamer  should  come  into  coUiuoa 
with  any  other  vessel,  and  the  insured  should  have 
to  pay  damages,  the  insurers  would  p%y. 

The  defendant  underwrote  a  policy  of  re-insor- 
snoe,  on  tiie  same  steamer,  for  the  same  period, 
Bobjecttothe  same  clauses  and  conditions  as  the 
original  policy,  and  to  pay  as  might  be  psil 
thereon,  but  only  to  pay  ail  claims  for  loss  or 
damage  done  or  received  through  coUisioa. 

During  the  period  covered  the  steamer  stmok  a 
barge,  which  lutd  just  been  sunk  by  collision  with 
another  vessel,  and  the  steamer  was  damaged. 
The  bafge  was  raised  next  day,  and  sailed  to  har 
home  port,  and  was  repaired. 

Held,  that»  although  at  the  moment  when  the 
steamer  struck  her  the  barge  could  not  have  beeu 
navigated,  yet,  as  she  became  navigable  as  soon  as 
she  was  raised,  there  was  a  collision  between  two 
navigable  vessels,  in  respect  of  which  the  plaintiff 
was  entitied  to  recover  on  the  policy  of  re-insar- 
ance. — Chandler  v.  Blogo,  Q.B.D, 

12.  Marine— Re-insurance— Cotton  on  deck— Dam- 
aged cotton— ConcaUmenU—Tha  plaintiffs,  who  had 
insured  a  cargo  of  damaged  cotton,  re-insured  the 
same  with  l£e  defendant,  but  did  not  inform  him 
that  it  was  damaged  cotton. 

The  slip  contained  the  terms,  "  cotton  on  deck, 
f.  p.  a.  &  c  including  jettison  and  washing  over- 
board.*' When  the  policy  of  re-insurance  was 
tendered  to  the  defendant  for  signature  it  differed 
from  the  sUp,  for,  instead  of  the  words  "  f.  p^  a. 
and  c  &C.,"  it  was  *<f.  p.  a.,  &o.,  as  in  original 
policy,"  and  in  that  policy  the  risk  was  described 
as  '*  f.  p.  a.,  but  induding  risk  of  jettison  aad 
washing  overboard";  but  he  signed  it  without 
inquiry  or  objection.  The  qnaotity  of  cotton 
insured  "  on  deck"  amounted  to  £7,500. 

Held,  that  the  instructions  being  to  insure  such 
a  quantity  "on  deck"  dearly  showed  that  it  was 
damaged  cotton,  and  that,  under  the  cireurastanoes, 
there  was  no  concealment ;  also,  that,  although  an 
attempt  had  been  made  to  establish  that  the  course 
of  business  was  to  say  that  cotton  was  damaged, 
no  such  course  of  business  was  established. — 
British  and  Foreiqn  Marine  Insurance  Ck>.  v. 
Sturqes,  Q.B.D. 

13.  Marine  —  Re-insurance  —  Lapse  of  original 
policies — New  policy — Alteration  of  risk— Liability 
under  policy  of  re-insurance. — ^The  defendant  re- 
insured certain  risks  with  the  plaintiffs.  Of  the 
two  original  policies  covering  these  risks,  one 
ex|dred  by  effLoxion  of  time  and  the  second  was 
cancelled,  the  defendant  at  the  time  that  the  policy 
was  cancelled  issuing  a  fresh  policy  to  his  assured, 
which,  however,  contained  provisions  differing 
somewhat  from  those  in  the  two  original  policies. 
No  notice  of  these  changes  was  sent  to  the  plain- 
tiffii,  who  subsequently,  in  ignorance  of  these 
dreumstanoes,  paid  the  defendant  as  and  for  a  total 
loss. 

Hdd,  that  the  plaintiffs  could  not  recover  back 
from  the  defendant  the  money  so  paid.  The  de- 
fendant had  paid  under  his  policy  tor  a  total  loss, 
and  was  entitied  to  recover  from  the  plaintifb 
under  their  re-insurance  policy  because  at  the  time 
he  re-insured  with  them,  and  at  the  time  of  the 
loss,  he  had  an  insurable  interest  in  the  subject- 
matter  of  the  insurance. 

Hdd,  also,  that  the  difference  in  terms  between 
the  two  polides  merdy  affected  the  defendant's 
position  with  his  assured,  and  gave  no  ground  for 
the  plaints  canceEing  their  liability  under  thdr 
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policy  of  re-insurance,— LowEE  Bhine  Insurance 
Association  v.  Sedgwick,  Q.B.D.,  380. 

14.  Marine — Ship — Open  cover — Re-'inaurance — 
Contract  for  sea  insurance — Policy — Sum  or  sums 
inaured—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  «. 
93. — A  marine  insurance  company  made  a  claim 
under  an  open  cover  of  re-insurance  subscribed  by 
the  defendant  and  other  underwriters  at  Lloyd's  on 
excesses  over  certain  amounts  upon  certain  risks 
taken  by  the  plaintifEisu  By  the  terms  of  the  open 
cover  £4,000  was  specified  as  the  limit  of  excess 
taken  on  any  one  ship,  and  £400  was  specified  as 
the  defendant's  proportion  of  this  limit.  The  other 
underwriters'  proportions  were  also  specified,  but 
beyond  this  there  was  no  statement  of  the  sum  or 
■urns  insured. 

Held,  that  this  open  cover  was  a  contract  for  sea 
insurance  within  the  meaning  of  section  93,  sub- 
section 1,  of  the  Stamp  Act,  1891 ;  but  that  it  was 
not  valid  as  a  policy,  because  it  did  not  specify  the 
sum  or  sums  insured  as  required  by  sub-section  3. — 
Home  Marine  Insurance  Co.  v.  Smith,  a  A., 
-661. 

15.  Marine— Ship 'bailing  on  or  after  a  spe^fled 
^^te." — In  an  action  on  a  policy  of  marine 
insurance  on  goods  in  ships  *'  sailing  on  or  after 
the  Ist  of  March,"  it  appeared  that  the  ship  in 
question,  having  cleared  the  Custom  House, 
finished  loading  her  cargo  about  ten  o'clock  at 
night  on  the  29th  of  February,  and  was  then  ready 
to  go  to  sea,  but  by  a  regulation  of  the  port  ships 
-were  not  allowed  to  leave  the  port  after  dark.  The 
master,  however,  with  the  object  of  keeping  his 
crew  on  board  so  as  to  be  ready  to  start  early  in 
tiie  morning,  moved  away  from  the  wharf  about 
we  hundred  yards  out  into  the  river  and  there 
anchored.  In  so  moving  the  ship  he  placed  her  in 
a  slightly  more  advantageous  position  for  starting 
than  she  would  have  been  in  had  she  remained  at 
the  wharf,  but  the  gaining  of  such  advantage  was 
no  part  of  the  master's  motive  in  moving  her.  On 
the  following  morning,  the  1st  of  March,  she 
proceeded  on  her  voyage. 

Held,  that  the  ship  "sailed"  on  the  1st  of 
March,  and  not  on  the  29th  of  February,  and  that 
the  policy  attached.— Sba  Insurance  Co.  v. 
Bloog,  C.A. 

See  also  Practice,  12. 

XNTEEEST.— See  Mortgage,  5;   Vendor  and  Pur- 
chaser, 7,  10,  14. 

DTOESTATES'  ESTATES  ACT.-See  Probate,  4. 

.  JUDGMENT.— See  Bankruptcy,  9-11;  Practice,  10, 
14,  22-23A. 

JTJSTICES  :— 

1.  Conviction — Principal  and  accessory — "  Catue  " 

act    of    cruelty — Knowingly   advise    and    counsel 

Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92), 
s.  2— Summary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c,  43),  8.  5.— The  effect  of  section  5  of  the  Summary 
Jurisdiction  Act,  1848,  is  to  enable  the  prosecution 
to  proceed  against  a  person  who  aids,  abets, 
counsels,  or  procures  the  commission  of  an  offence 
ptmishable  on  summary  conviction  as  if  he  himself 
liBd  committed  the  offence. 

The  owner  of  a  horse  which  was  lame  consulted 
A  veterinary  surgeon  as  to  whether  the  horse  was 
in  a  fit  condition  to  work.  The  veterinary  surgeon 
sdyiBed  that  it  was,  and  that  the  work  would  not 
^canse  it  additional  suffering.  The  owner  worked 
Clie  horse.   The  veterinary  surgeon  was  summoned* 


under  section  2  of  the  Cruelty  to  Aninr^alii^  Act, 
1849,  for  cruelly  ill-treating  the  horse  '*  by  causing 
it  to  be  worked  while  in  an  unfit  state."  The 
magistrate  found  that  the  defendant  knew,  when 
he  advised  the  working  of  the  horse,  that  to  work 
it  in  its  then  state  would  be  an  act  of  cruelty, 
and,  if  the  defendant  had  been  proceeded  against 
for  counselling  the  act  of  cruelty,  the  magistrate 
would  have  convicted  him,  but,  as  he  did  not 
** cause"  the  act  of  cruelty,  the  summons  was 
dismissed.     On  appeal. 

Held,  that  the  learned  magistrate  should  have 
convicted,  since,  by  section  5  of  the  Summary 
Jurisdiction  Act,  1848,  anyone  who  counsels  the 
commission  of  an  offence  punishable  summarily 
may  be  proceeded  against  as  a  principal. — Ben- 
field  V.  SIMMS,  Q.B.D. 

2.  IHsqualification — Pecuniary  interest  —  Bias-^ 
Membership  of  the  Incorporated  Law  Society — Pro- 
ceedings against  an  unqualified  person  for  acting  as  a 
solicitor. — On  a  prosecution  by  the  Incorporated 
Law  Society  under  section  12  of  the  Solicitors  Act, 
1874,  against  a  person  for  pretending  to  be  a 
solicitor,  one  of  the  justices  before  whom  the  case 
was  heard  was  both  a  practising  solicitor  and  an 
ordinary  member  of  the  prosecuting  society,  but 
not  one  of  the  council  of  that  socie^.  The 
solicitor  for  the  accused  was  aware  the  magistrate 
in  question  was  a  solicitor,  but  he  did  not  raise 
any  objection.  He  was  not,  however,  aware  that 
the  magistrate  was  a  member  of  the  society.  The 
evidence  showed  that  the  whole  responsibility  for 
prosecutions  rested  solely  with  the  council  of  the 
Law  Society. 

Held,  on  a  rule  for  a  certiorari  to  quash,  that  the 
justice  was  not  disqualified  from  adjudicating  by 
reason  of  the  fact  that  he  was  a  mere  ordinary 
member  of  the  Incorporated  Law  Society ;  that  he 
was  not  affected  by  bias  or  pecuniary  interest ;  and 
that  he  was  not  the  prosecutor. — Beo.  v.  Bubton, 
Young,  Ex  pabte,  Q.B.D,,  127. 

3.  Disqualification — Solicitor — Clerk  to  magistrates 
— ^Ex  officio  justice — Justices*  QualificcUion  Act, 
1871  (34  &  35  Vict.  c.  18).  ss.  1,  2— Local  Oovem- 
ment  Act,  1894  (56  &  57  Vict.  c.  73),  s.  22,— D.,  a 
solicitor,  had  acted  as  clerk  to  the  magistrates  of 
the  Btngwood  Division  of  the  county  of  Southamp- 
ton for  many  years,  and  recently  became  ex  officio 
a  justice  of  that  division  by  virtue  of  being  elected 
chairman  of  the  district  council.  He  tendered  his 
resignation  of  the  office  of  derk  to  the  magistrates, 
but  no  steps  were  taken  to  accept  it,  and  he  con- 
tinued to  draw  the  salary  attached  to  the  office 
aud  to  perform  the  duties  connected  therewith  as 
before  by  means  of  a  deputy. 

W.  was  tried  and  convicted  of  an  assault  upon  a 
woman  before  D.  and  six  other  justices,  and  he 
applied  for  a  certiorari  to  bring  up  the  conviction 
to  DC  quashed. 

Held,  that  the  conviction  must  stand,  as  D.  could 
lawfully  adjudicate  upon  the  case,  because  he  had 
ceased  in  fact  to  be  a  practising  solicitor  at  the 
time  of  the  conviction,  and  by  his  accepting  the 
office  of  chairman  to  the  district  council  his  former 
office  of  clerk  to  the  justices  had  been  vacated, 
since  the  two  offices  were  incompatible. 

Reg.  V.  Mayor,  ike,  of  Bangor,  35  W.  R.  158,  18 
Q.  B.  D.  349,  followed.--EEa.  v.  Douglas,  Q.B.D., 
377. 

4.  Jurisdiction  —  Bight  to  be  tried  by  jury  — 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict,  c.  49), 
s»  17,  sub'SecUon  2. — Where  a  person  appears  before 
a  court  of  summary  jurisdiction,  charged  with  an 
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offence  to  which  section  17  of  the  Summary  Jurisdic- 
tion Act,  1879,  applies,  the  court  ought,  in  pursuance 
of  sub-section  2,  to  inform  him  of  his  right  to  be 
tried  by  a  jury  before  he  pleads  to  the  charge.  If 
he  be  not  informed  of  that  right  and,  after  the 
charge  has  been  gone  into,  pleads  guilty,  the 
conviction  is  bad. 

Semble:  It  is  immaterial  whether  or  not  he 
knew  of  his  right  to  be  tried  by  a  jury,  and  im- 
material whether  or  not  the  court  Jinew,  before 
the  proceedings  commenced,  that  he  meant  to 
plead  guilty  in  the  course  of  the  case. — ^Beg.  v, 
CoOKfiHOTT,   Q.B.D. 

6.  Licensing  law — Appeal — Transfer  of  licence — 
Certiorari— Mandamus — Alehouse  Act,  1828  (9  Qeo, 
4,  c  61),  ssn  4.  14. — By  section  4  of  9  Geo.  4,  c. 
61,  it  is  provided  that  at  special  transfer  sessions 
"  it  shall  be  lawful  for  the  justices  there  and  then 
assembled,  in  the  case  and  in  the  manner  and  for 
the  time  hereinafter  directed,  to  licence  such 
persons  intending  to  keep  inns  theretofore  kept  by 
other  persons  being  about  to  remove  from  suoh 
inns,  as  they,  the  said  justices,  shall  .  .  .  deem 
fit  and  proper  persons.'* 

A.  for  ten  years  had  obtained  an  annual  certifi- 
cate for  a  licence  to  sell  beer  on  certain  premises. 
These  premises,  however,  had  been  kept  as  a 
draper's  shop  during  that  time,  and  not  as  an  inn, 
and  A.  bad  never  Hold  beer  therein,  nor  had  he 
during  that  time  been  in  occupation  thereof.  He 
applied  at  transfer  sessions  for  a  grant  by  way  of 
transfer  to  B.  of  the  licence  or  certificate.  The 
justices  granted  the  application. 

Held,  (1)  following  ^f^.  v.  Skarman,  ante,  p.  367, 
that  a  certiorari  would  not  lie;  (2)  that  the 
justices  had  not  heard  and  determined  the  matter 
according  to  law,  aud  that  a  mandamus  ought  to 
be  granted  against  them.  They  had  not  merely 
misconstrued  the  statute,  but  had  taken  into  con- 
sideration matters  outside  the  ambit  of  their 
jurisdiction. — Esa.  v.  Gotha1£,  Q,B.D,,  512. 

6.  Licensing  law — Appeal  against  refusal  to  trans^ 
fer — Notice  of  appeal  served  on  justices — Order  by 
court  of  quarter  sessions  on  justices  to  pay  appellants 
costs — Certiorari — Alehouse  Act,  1828  (9  Oeo.  4,  c. 
61),  ss.  27,  29. — D.  appealed  to  quarter  sessions 
against  a  refusal  of  the  licensing  justices  to  trans- 
fer a  licence.  At  the  hearing  of  the  appeal  the 
justices  appeared  by  counsel  to  inform  the  court  of 
the  reasons  on  which  had  acted ;  but  the  quarter 
sessions  allowed  the  appeal  and  made  an  order 
directing  that  the  justices  should  pay  all  the  costs 
that  the  appellant  had  incurred. 

Held,  that  so  much  of  the  order  as  directed  the 
justices  to  pay  costs  was  ultra  vireSt  as  the  quarter 
sessions  had  no  jurisdiction  under  sections  27  and 
29  of  the  Alehouse  Act,  1828,  to  make  such  aa 
order.— Reg.  v.  London  (Stband  Diyision)  Jus- 
tices, Q.B.D,,  558. 

7.  Licensing  law  —  Excess  of  jurisdiction  — 
Certiorari  —  Mandamus. —  At  a  general  annual 
licensing  meeting  an  application  was  made  for  a 
licence  to  sell  intoxicating  liquors.  Ttie  justices 
nanted  the  licence  upon  the  applicant  paying  to 
them  a  sum  of  money,  which  money  they  intended 
to  apply  in  reduction  of  the  rates  of  the  borough, 
or  for  some  other  similar  public  purpose.  Certain 
persons,  who  had  appears  before  the  justioes  in 
opposition  to  the  appication,  then  obtained  a  rule 
for  a  certiorari  to  bring  up  the  licence  to  be 
quashed,  and  also  a  rule  for  a  mandamus  to  hear 
and  determine  the  application  for  a  licence  accord- 
ing to  law. 


Held,  that  the  rule  for  a  mandamus  most  be- 
made  absolute,  on  the  ground  that  the  objeotora 
had  a  right  to  be  beard  before  the  licensing 
justices  according  to  law,  that  the  justioes  in 
anneziug  to  the  grant  of  the  licence  the  conditba  of 
the  payiueot  of  money  showed  that  they  had  allowed 
their  decision  to  be  influence  by  extraneous  con- 
siderations, and  that  the  hearing  under  mask 
circumstances  was  equivalent  to  no  hearing  at  all ; 
but  that  the  rule  for  a  certiorari  must,  on  the 
authority  of  Reg,  v.  Sharman,  ante^  p.  367,  [1898] 
1  Q.  B.  578,  be  discharged  on  the  ground  that  the 
grant  by  licensing  justices  of  a  licence  to  spU 
intoxicatiog  liquor  is  not  a  judicial  order. — Beg. 
V.  Bowman,  Q.B.D, 

8.  Licensing  law — New  licence — Certiorari  to  qwu\ 
— Objections  by  one  of  the  public — Refusal  of  justioes  to 
hear  statements  of  fact  except  upon  oath — Mandamv 
— Discretion  of  justices — Practice, — At  a  meeting  of 
the  licensing  justices  D.  desired  to  make  statementa 
of  fact  in  opposition  to  the  granting  of  a  liccnoe 
for  new  premises. 

The  justices  decided  that  they  would  not  hear 
him  unless  he  was  sworn  as  the  other  witnesses  wh& 
had  given  their  evidence  had  been. 

D.,  after  the  provisional  licence  had  been  ooa- 
firmed,  obtained  a  rule  for  a  certiorari  to  bring  up 
the  provisional  licence  to  be  quashed,  but  as  it 
appeared  doubtful  if  that  was  the  proper  remedy,  a 
rule  for  a  mandamus  was  also  obtained. 

Held,  discharging  both  rules,  that  as  the  grantiiig 
of  a  licence  was  not  a  judicial  order,  the  remedy^ 
by  certiorari  was  inapplicable;  and,  as  to  the 
mandamus,  that  it  was  in  the  discretion  of  tbe 
justices  to  impose,  if  they  thought  fit,  the  obligation 
of  an  oath,  aud  that  in  the  exercise  of  their  disoe- 
tion  they  had  jurisdiction  to  refuse  to  hear  the 
objectur  unless  he  was  sworn. — Reo.  v.  Shi.b3CA9. 
Q.B.D.,  367. 

9.  Licensing  Law — Renewal — Refusal — Apped-- 
Appearance  of  licensing  justices — Costs — Juritdidio^ 
—Alehouse  Act,  1828  (9  Oeo.  4,  c  61),  ss,  27,  29.- 
Where  on  an  appeal  to  quarter  sessions  against  the 
refusal  of  the  licensing  justices  to  renew  a  BoeDoe, 
the  justices  appeared  and  opposed  the  appeal,  tibe 
quarter  sessions  have  no  jurisdiction  under  wadaoL 
27  of  the  Alehouse  Act,  1828,  to  order  the  jostiDa 
to  pay  costs  to  the  appellant  in  the  eveut  of  tbt 
appeal  being  allowed. — Bsa.  v.  Staffo&dshisi*: 
Justices,  Q.B.D. 

10.  Licensing  law — Renewal — Refusal  to  nfae*— 
Appeal  to  quarter  sessions — Costs — Non-appearanoe  sf 
objectors-Jurisdiction  to  give  costs  against  objects— 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vid.  c 
49),  ss.  31,  60— Alehouse  Act,  1828  (9  Gw.  4.  c  61;, 
«.  27— Summary  Jurisdiction  Act,  1884  (47  &  « 
Vict.  c.  43),  s.  1— Interpretation  Act,  1S«9  (52  4  5l 
Vict.  c.  63),  s.  13. — Justices  at  a  licensing  meeting 
are  not  a  court  of  summary  jurisdiction,  soi 
therefore  section  31  of  the  Summary  Jorisdietiaa 
Act,  1879,  does  not  apply  to  an  appeal  from  ihm 
to  quarter  sessions ;  that  court  has  no  jnrisdietijek 
to  order  an  objector  to  the  renewal  of  a  lioaoM  t  •* 
pay  the  costs  of  the  appeal. 

Decision  of  the  Court  of  Appeal,  46  W.  £.  ^•■ 
[1896]  2  Q.  B.  306,  reversed. 
Reg.  V.  Justices  of  Glamorganshire^  40  W.  B.  436. 

S1892]  1  Q.  B.  621,  overruled.— BoULTsa  r.  S0T. 
irSTiCES,  ff.L.,  114. 

11.  Married  woman — Duty  of  derk  to  ji 
Summary  Jurisdiction  {Married   Women)  Act^  T 
(68  &  69  Vict.  c.  39),  ss.  4,  6, 11.— Onan        " 
by  a  married   woman  for  an  order  lor  ji 
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aefMumiion,  ooBtody  of  ohildren,  or  maintenanoe, 
under  seotion  5  of  the  Sammary  Jurisdiotion 
(Married  Women)  Act,  1895,  it  is  the  duty  of  the 
clerk  to  the  jiutioes  to  make  a  note  of  the  eyidence 
and  of  the  reasonB  for  the  decision »  and  supply  the 
note,  should  there  be  an  appeal,  to  the  Probate 
Diviaion.— BoBorsoN  v.  Bobinbon,  Q.B.D, 

12.  Married  woman — Persistent  cruelty — Summary 
Jurisdiction  {Married  Women)  Mct^  1895  (58  &  59 
Vict.  c.  39),  a.  4. — A  number  of  acts  of  cruelty 
committed  on  one  day  may  amount  to  persistent 
omelty.— Bboad  v.  Bkoad,  P,D,  <fe  Ad.D. 

13.  Practice — Ttoo  informations — Separate  offences 
— Hearing  of  second  in/ormcUion  he/ore  giving  decision 
of  first — Legality  of  conviction,  —  M.,  a  licensed 
^etualler,  was  charged  on  two  informations  with 
two  separate  offences.  The  first  with  permitting 
dmnkenness  on  his  premises  on  the  7th  of 
February,  1898 ;  and  the  second  with  selling  on  the 
8th  of  February  intoxicating  liquor  during  closing 
hours.  The  justices  heard  the  first  information, 
and  decided  to  conrict,  but  did  not  announce  their 
dedflion  until  they  had  heard  the  second  informa- 
taoB,  which  they  dismissed ;  when  they  then 
eon-ricted  on  the  first  information.  In  acting  on 
each  information  the  justices  proceeded  solely  on 
the  evidence  applicable  to  that  information. 

Held,  that  the  conviction  was  good. 

Hamilton  v.  Walker,  40  W.  B.  476,  [1892]  2 
Q.  B.  25,  discussed.— Bso.  v.  Fby^  Mastbbs,  Ex 
PARTS,  Q.B.D.,  649. 

14.  Practice — Vaccination— Order  to  have  child 
vaccinated  —  Costs  of  complainant  —  Distress — Im- 
prisonment— **  Civil  debt"  —  Summary  Jurisdiction 
Acta,  1848(11  &  12  Vict.  c.  43), «.  18 ;  1879  (42  &  43 
Vict.c.  49),  s.  6. — An  order  was  made  by  justices, 
under  the  Vaccination  Act,  1867,  s.  31,  ordering 
the  parent  of  a  child  to  have  the  child  vaccinated 
vrithm  a  certain  time,  and  to  pay  8s.  6d.  costs  to 
the  mformant.  The  order  further  provided  that 
the  payment  of  the  costs  shoidd  be  enforced  by 
distress  and  imprisonment. 

Held,  the  justices  had  power  under  section  18  of 
the  Summary  Jurisdiction  Act,  1848,  to  order  that 
the  payment  of  the  costs  should  be  so  enforced,  and 
that  such  power  was  not  affected  by  section  6  of 
the  Summary  Jurisdiction  Act,  1879. — Bbo.  v. 
Bttbbowb,  Q,B,D,,  29. 

See  also  Adulteration;  Criminal  Law,  2;  licens- 
ing Law,  1-4,  6;  Local  Government,  2,  16; 
Metropolis,  2. 

LANDLOBD  and  TENANT  :— 

1.  Assignment — Equitable  lease — Personal  arrange- 
fnent, — Where  premises  are  let  upon  the  terms, 
•*  We  hereby  agree  to  let  you  keep  peaceable  posses- 
sion .  •  •  f or  ten  years  on  condition  that  you 
4xnnmit  no  nuisance  and  pay  .  .  .  rent  thereof . 
Ton  to  pay  local  board  rates,  .  .  "  it  is  only  a 
penKmal  arrangement  between  the  parties,  and  no 
estate  passes.— Dttxbxtby  v.  SAimiFOBD,  Q.B,D. 

2.  Compensation  for  improvements  —  Notice  of 
daim  —  Time  —  Determination  of  tenancy  —  Farm 
buildings  held  over  by  tenant — Agricultural  Holdings 
CEngland)  Act,  1883  (46  &  47  Vict.  c.  61),  s.  7.— 
where,  under  the  terms  of  his  lease  and  the  custom 
of  tiie  country,  the  tenant  of  a  farm  held  over  the 
farm  buildings  for  a  period  after  he  had  given  up 
possession  of  all  the  agricultural  land, 

Held,  that  the  determination  of  his  tenancy 
within  the  meaning  of  section  7  of  the  Agricultural 
Holdings  (England)  Act,  1883,  took  plaoe  when 
he  gave  up  the  agricultural  land,  and  that  a  nott<'  * 


of  daim  for  compensation  given  after  that  date, 
but  more  than  two  months  before  he  gave  up  the 
buildings,  was  bad. 

Dictum  of  Lord  Watson  in  Black  v.  Clay,  [1894] 
A.  C.  368,  43  W.  B.  Dig.  161,  followed. 

In  re  Paid,  24  a  B.  D.  247,  38  W.  B.  Dig.  99, 
distinguished.— MoBLBY  v.  Cabtbb,  Q.B,D.,  77. 

3.  Lease — Breach  of  covenant — Sufficiency  of  notice 
to  repair — Re-entry — Continuing  breach — Damages — 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  14 
(1). — A  notice  given  by  a  lessor  to  a  lessee  in 
resppct  of  breaches  of  covenant,  **that  you  have 
not  kept  the  said  premises  well  and  sufficiently 
repaired,  and  the  party  and  other  walls  thereof," 
is  not  sufficiently  definite ;  and  even  assuming  that 
other  parts  of  the  notice  sufficiently  specify  other 
breaches,- the  notice  is  invalidated  by  that  part  of 
it  which  is  insufficient,  and  a  claim  to  enforce  a 
right  of  re-entry  will  therefore  fail. 

A  notice  requiring  a  lessee  to  repair  "  within  one 
month,  or  a  reasonable  time  thereafter,''  when  the 
lease  itself  allows  three  months,  is  good  within  the 
Conveyancing  Act,  1881,  s.  14  (1). 

A  breach  .of  covenant  is  not  the  less  a  continuing 
breach  because  the  premises  have  been  demolished, 
and,  apart  from  the  question  of  notice,  will  entitle 
a  lessor  to  damages  up  to  the  time  of  demolition. 
— Seblb,  Bb,  Gbegoby  v.  Sbblb,  Ch.D.  Kekewich, 
J.,  440. 

4.  Lease — Breach  of  covenant  not  to  assign  without 
consent — Forfeiture — Equitable  relief. — By  a  lease, 
granted  by  the  plaintiffs  to  the  defendants,  the 
defendants  covenanted  {inter  alia)  not  to  underlet, 
assign,  or  part  with  the  possession  of  the  rooms  or 
offices  and  premises,  or  any  part  thereof,  to  any 
person  or  persons,  without  the  consent  in  writii^ 
of  the  plaintiffs  for  that  purpose  first  obtained, 
such  consent  not  to  be  unreasonably  withheld,  and 
there  was  a  further  clause  entitling  the  plaintiffs  to 
re-enter  upon  and  into  the  said  rooms  or  offices  or 
premises,  or  any  part  thereof,  in  the  name  of  the 
whole,  if  the  said  defendants  should  not  perform  or 
keep  the  covenants  contained  in  the  deed. 

The  defendants  received  a  letter  from  B.  &  B.« 
in  which  all  the  terms  of  a  sub-letting  were  set 
forth,  and  they  were  actually  permitted  by  the 
defendants  to  partly  move  into  the  room. 

No  consent  in  vmting  had  been  obtained  from 
the  plaintiffs,  but  it  was  admitted  that  B.  &  B. 
were  desirable  tenants. 

Held,  that  there  was  a  sub-letting,  for  the  letter 
amounted  to  an  agreement,  which  could  have  been 
enforced,  and  so  a  forfeiture  ensued,  and  the 
plaintiffs  were  entitled  to  possession. 

Further,  that  the  defendants  were  not  entitled  to 
equitable  relief  on  the  authority  of  Barrow  v. 
Isaacs  &  Son,  [1891]  1  Q.  B.  417.— Eastbbn  Tblb- 
OBAPH  Co.  V.  Dbnt,  Q.B.D. 

6.  Lease — Covenant — Brewer* s  lease — Tied  hows — 
Covenant  to  buy  from  lessor — Assignment  of  rever- 
sion— Severance  of  business, — A  brewer's  lease  of  a 
beerhouse  contained  a  covenant  by  the  lessee  to 
deal  exclusively  with  the  lessor  or  his  firm,  or  his 
or  their  successors  in  business,  and  there  was  also 
an  interpretation  clause  whereby  the  expression 
*'  lessor "  and  "  lessee "  were  to  include  their 
respective  executors,  administrators,  and  assigns, 
where  the  context  allowed.  The  lessor  assigned 
the  reversion  of  the  house  to  a  brewery  company, 
who  did  not,  however,  purchase  his  business,  which 
was  still  being  carried  on  as  at  the  date  of  the 
lease. 

Held    that  the  context  did  not  allow  of  the 
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insertion  in  the  oovenant  of  the  words  *'  executors, 
administrators,  and  assigns  *'  after  the  word 
« lessor";  that  the  meaning  of  the  covenant  was 
that  the  lessee  was  to  buy  all  his  beers,  &o.,  from 
the  lessor  or  his  successors  in  business ;  and  that 
he  could  not  be  compelled  to  buy  from  the 
company. 

Clegg  v.  Hands,  44  Gh.  D.  503,  and  Doe  d. 
Calvert  y.  Reid,  10  B.  &  0.  849,  discussed. 

Decision  of  Byrne,  J.  (amfe,  p.  375),  reversed. — 

BiBMDIOHAM  BbEWBBIES  V.  JaMSSON,  O.A, 

6.  Lease — Covenant  to  fay  rates,  taxes,  and  assess' 
ments — Faving  expenses — Claim  by  owner  against 
tenant— Public  Health  Act,  1875  (38  &  39  Vict.  c. 
65),  s.  150. — Expenses  of  paving  a  street  recovered 
by  an  urban  authority  from  the  owner  of  premises 
outside  the  metropolis  under  section  150  of  the 
Public  Health  Act,  1875,  cannot  be  recovered  by 
the  owner  from  his  tenant,  under  a  covenant  by 
the  tenant  to  pay  ''all  rates,  taxes,  and  assess- 
ments whatsoever  which  now  are,  or  during  the 
term  shall  be,  imposed  or  assessed  upon  the 
premises  or  the  landlords  or  tenants  thereof  by 
authority  of  Parliament  or  otherwise,  except  the 

.  landlords*  property   tax."— Baylis    v.   JiaoiNS, 
Q.B.D. 

7.  Lease— Covenant  for  quiet  enjoyment — Reversion 
assigned  to  a  railway  company — Exercise  of  statutory 
powers — Damages — Lands  Clauses  Act,  1845,  s,  68 — 
Railway  Clauses  Act,  1845,  a.  6. — A.  was  lessee  of  a 
house  under  a  lease  containing  a  covenant  for  quiet 
enjoyment.  The  reversion,  subject  to  the  lease, 
was  acquired  by  agreement  by  a  company 
empowered  under  a  special  Act  to  construct  a 
rai&oad,  and  for  that  purpose  to  acquire  certain 
lands,  which  included  the  demised  house.  The 
house  was  not,  however,  required  for  the  actual 
constraotion  of  the  railroad.  The  special  Act  was 
passed  previously  to  the  lease.  In  the  construction 
of  tlie  railroad  the  company  damaged,  but  did  not 
destroy,  the  house,  without  being  guilty  of 
n^liffence. 

Mcdd,  that  an  action  by  A.  against  the  company 
for  dftinages  for  breach  of  the  covenant  for  quiet 
enjoyment  would  not  lie ;  and 

Held,  that,  in  an  action  by  the  company  against 
A.  for  rent,  tiie  alleged  breach  of  the  covenant  was 
no  defence,  and  that  the  damage  sustained  by  the 
house  could  not  be  set  off  against  the  demand  for 
rent. 

A  railway  company  taking  lands  under  statutory 
powers,  and  constructing  works  within  such 
powers,  is  entiUed  to  take  the  interest  of  any 
person  having  an  interest  in  land  without  incurring 
liability  in  respect  of  any  existing  covenant  entered 
into  by  the  owner  whose  int^est  the  company 
acquires,  so  far  as  the  enforcement  of  such  a 
oovenant  would  impose  a  burden  upon  such 
company  in  derogation  of  its  statutory  rights  and 
obligations. 

Semhle,  that  such  a  covenant  only  covers  the 
acts  of  the  voluntary  assignees  of  the  original 
lessor. 

Decision  of  Byrne,  J.  {ante,  p.  509),  affirmed. — 
Aktdebson  v.  Makohesteb,  &c.,  Railway  Co., 
C.A. 

8.  Lease — Covenant — Specific  devise  of  lease — 
Burden  of  covenant — Residuary  legatee — Liability  of 
lessor's  estate.  —By  a  deed  dated  the  2nd  of  September, 

1868,  a  lessor  covenanted  as  follows:  "  The  lessor, 
his  heirs  or  assigns,  will,  at  his  or  their  own 
expense,  on  or  before  the  Ist  day  of   September, 

1869,  completely  finish  laying  down  in  good 
Rnglish  grass,  and  in  accordance  witii  the  rules  of 


good  husbandry,  the  1,000  acres  whidh  the  lessor 
has  already  commenced  laying  down  in  Eo^^ 
grass." 

This  covenant  was  followed  by  a  declaration  at 
the  end  of  the  lease  in  these  words :  '*  It  is  hereby 
declared  that  there  shall  not  be  implied  in  this  lease 
any  oovenant  or  provision  whatever  on  the  part 
of  either  of  the  parties  hereto." 

The  lessor  died,  and  by  his  will  specifioaUy 
devised  the  land  which  was  subject  to  the  lease. 
The  oovenant  was  broken,  and  the  damages 
assessed. 

Held,  that  the  covenant  must  be  construed  as 
qualified  and  controlled  by  the  declaration,  and 
therefore  did  not  run  with  the  reversion;  and, 
moreover,  that,  since  the  oovenant  was  not  inoideot 
to  the  relation  of  landlord  and  tenant,  the  liability 
for  the  breach,  should  be  borne  by  the  teetator'g 
general  estate. 

On  the  death  of  a  lessor  the  burden  of  a  covenant 
to  ensure  premises  bdng  put  into  a  conation  fit 
for  occupation  by  a  tenant  should,  as  between  the 
specific  devisee  and  the  testator's  general  estate,  be 
borne  by  the  general  estate ;  but  should  the  nature 
of  the  obligation  constitute  part  of  the  relation  of 
landlord  and  tenant,  then  the  burden  falls  upon 
the  devisee. 

Mansd^.  Norton,  31  W.  E.  325,  22  Ch.  D.  769, 
and  Marshall  v.  HnUoway,  5  Sim.  196,  considered. 
— EooLBS  V.  Mills,  P.C,  398. 

9.  Lease  —  Ejectment  —  Forfeiture  —  Continuing 
breach  of  covenant — Claim  for  rent — Waiver  of  for' 
feiture—Noti^x— Conveyancing  Act,  1881   (44  A  45 

Vict.  c.  41),  s.  14. — ^The  defendant  was  tenant  to 
the  plaintiff  under  a  lease  containing  a  general 
covenant  to  repair  and  also  a  covenant  to  repair 
upon  notice.  The  premises  having  become  out  of 
repair,  the  plaintiff,  on  the  22nd  of  September, 
1896,  gave  notice  to  the  defendant  under  section  14 
of  the  Conveyancing  Act,  1881,  requiring  him 
within  three  months  to  execute  the  repairs  Sierein 
specified.  The  notice  not  bdng  oomphed  with,  the 
plaintiff,  on  the  14th  of  January,  1897,  commenoed 
an  action  in  which  he  daimed  possession  of  tlie 
premises  and  rent  to  the  25th  of  December,  1896. 
The  defendant  pleaded  that  the  plaintiff,  1^ 
claiming  rent  in  tne  action,  had  waived  tiie  for- 
feiture, and  was  not  entitied  to  recover  possession 

Held,  that  the  plaintiff  was  entitied  to  recover 
possession,  for  (1)  the  breach  being  a  continuing 
breach,  he  could  rely  on  the  breaches  between  tfas 
25th  of  December  and  the  14th  of  January ;  and 
(2)  the  premises  being  in  the  same  state  of  dis- 
repair at  the  commencement  of  the  action  as  at  tiifl 
f'ving  of  the  notice,  the  notice  was  8afiScient.-> 
BNTON  V.  Barnett,  C7.-4.,  33. 

10.  Lease — Ghrant  of  way-leave— Reservation  of 
paynfienta — Rent  or  sum — Bent  running  unth  revermm 
— 32  Hen.  8,  c.  34. — In  a  grant  of  a  way-leave  to  a 
railway  company  sums  made  payable  to  the  gnator 
in  respect  of  traffic  passing  over  the  line  are  a  rent 
within  the  statute  32  Hen.  8,  c.  34,  and  the  beoefit 
of  such  rent  runs  with  the  reversion  to  the  land.— 
Habtinos  (Lobd)  v.  North- Eastbbit  Eajlvat 
Co.,  Ch.D.  Byrne,  J. 

11.  Lease — Proviso  to  determine — Mesne  amipf 
ments — Who  can  give  notice, — In  an  action  broog^ 
to  recover  two  quarters'  rent,  the  pl^iir^faff  8.  wai 
the  assignee  of  the  orignal  lessor  H..  and  the 
defendant  D.  was  the  original  lessee.  The  defen- 
dant had  assigned  to  the  third  puty  F.,  who  had 
covenanted  to  indemnify  him.  F.  in  torn  asa^gned 
to  one  -Y.,  who  had  covenanted  to  indemnify  hisk 
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Y.  deposited  the  lease  with  H.  &  Go.  to  secure  an 
advanoe  of  £50.  He  then  disappeared  and  left  the 
premises  unoccupied.  F.  purdiased  the  rights  of 
H.  &  Co.  for  £10,  and  he  then  took  possession  of 
the  premises  and  let  them  and  received  the  rents, 
and  paid  the  present  plaintiff  the  rent  due  to  him, 
he  being  aware  what  was  being  done.  The  original 
lease,  which  was  for  twenty-one  years,  contained 
the  following  proviso :  "In  case  the  said  Bichard 
Drew,  his  executors,  administrators,  or  assigns, 
shall  be  desirous  of  determining  this  present 
lease  or  demise  at  the  end  or  expiration  of  the 
first  seven  or  fourteen  years  of  the  said  term 
hereby  granted,  and  of  such  his  or  their  desire  or 
intention  shall  give  notice  in  writing  to  the  said 
Frederick  Hose,  his  heirs  or  assigns,  or  shall  leave 
the  same  at  his  or  their  usual  or  last-known  place 
of  abode  in  England,  six  calendar  months  before 
the  expiration  of  the  said  seven  or  fourteen  years 
of  the  said  term  hereby  granted  .  .  .  then  and 
in  such  case  forward  and  immediately  after  the 
expiration  of  such  seven  or  fourteen  years  of  the 
said  term  this  indenture  and  every  covenant,  clause, 
matter,  or  thing  herein  contained  shall  cease  and 
determine."  Notices  were  duly  given  by  D.  and 
P.  to  determine  the  lease  at  the  end  of  the  four- 
teenth year,  and  the  question  was  whether  the 
lease  was  thereby  determined. 

Held,  that  the  notice  should  have  been  given  by 
Y.,  and  that,  therefore,  the  lease  was  still  sub- 
sisting.— Seawabd  v.'Dbew,  Q.B.D. 

12.  Lease — Public-home  —  Covenant  by  lessee  — 
Lessee  and  assigns  not  wilfully  to  do  anything  which 
might  be  a  reasonable  ground  for  withholding  licence 
— Drunkenness  permitted  by  under-tenant  of  assignee 
of  lessee — Action  against  assignee, — A  lease  of  a 
public-house  granted  by  the  plaintiff  contained  a 
covenant  on  the  part  of  the  lessee  that  he,  his 
executors,  administrators,  and  assigns,  would  not 
^wilfully  do  or  suffer  anything  which  might  be  a 
reasonable  ground  for  withholding  the  licence. 
The  defendants,  who  were  assignees  of  the  lessee, 
let  the  premises  to  a  monthly  tenant,  who  on  one 

•occasion  permitted  drunkenness  to  take  place  on  the 
premises,  in  consequence  of  which  the  licensing 
jostioes  refused  to  renew  the  licence. 

Held,  that  there  had  been  no  breach  of  covenant 
on  the  part  of  the  defendants.— -Bbtant  v,  Han- 
cock, O.A.y  386. 

13.  Lea^e  —  Re-entry — Company —  Re-construction, 
— A  lease  contained  a  proviso  for  re-entry  if  the 
lessees,  being  a  company,  '*  shall  enter  into  liquida- 
tion voluntary  or  compulsory."  The  lessees,  while 
solvent,  entered  into  liquidation  for  the  purpose 
only  of  re-construction  with  additional  capital. 

Hdd,  that  this  was  a  liquidation  within  the 
above  proviso. —  Horsey  Estate  v.  Steioer, 
Q,B,D. 

14.  Lease — Rooms  —  Outer  walls  —  Signboards  — 
JDerogation  from  grant. — A  lease  of  rooms  in  a  house 
constituting  a  dwelling  by  itself  includes  the  outer 
walls  of  the  house  so  far  as  they  are  solely  appro- 
priate to  the  rooms  let. — Carlisle  Caf£  Co.  v. 
Muse,  Ch,D.  Byrne,  J.,  107. 

16.  Lease — Three  years*  agreement — '*  With  the 
option  of  renewal** — Purchaser — Notice  of  agree  ment 
— Ejectment — Specific  performance. — On  the  30th  of 
August,  1894,  C.  agreed  to  let  for  three  years  to 
the  defendant  S.  certain  premises  at  a  fixed  yearly 
rent,  "  with  the  option  of  renewal." 

In  July,  1896,  the  plaintiff  L.  purchased  C.'s 
interest  in  the  premises,  and  knew  that  8.  was  in 
puBsession  ^under  an  agreement,  but,  till  early  in 


1897,  was  not  aware  of  the  clause  giving  the  option 
of  renewal. 

At  the  expiration  of  the  three  years  L.  com- 
menced an  action  of  ejectment,  and  S.  counter- 
claimed  for  specific  performance  of  the  agreement 
to  renew. 

Held,  that  L.,  as  purchaser,  must  be  fixed  with 
notice  of  tiie  contents  of  the  agreement  with  S.» 
eudd,  further,  that  the  words  in  the  agreement 
relating  to  the  renewal  were  sufficiently  definite  to 
enable  a  decree  for  specific  performance  to  be  made 
to  grant  a  renewed  agreement  for  a  lease  for  the 
same  period  and  on  the  same  terms,  except  as  to 
renewal,  as  contained  in  the  agreement  of  the  30th 
of  August,  1894.— Lewis  v.  Stephenson,  Q,B,D. 

16.  Market  garden — Tenancy  from  year  to  year — 
Compensation — Agricultural  Holdings  [England)  Act^ 
1883  (46  &  47  Vint.  c.  61),  s.  Q\--Market  Gardeners* 
Compensation  Act,  1895  (58  &  59  Vict.  c.  27),  s,  4.— 
By  an  agreement  made  in  1886  certain  land  was  let 
as  market  garden  ground  to  a  tenant  at  a  certain 
rent  **a  year,  payable  quarterly,  on  the  usual 
quarterly  days  for  payment  of  rent  in  each  year.'* 
The  agreement  also  contained  the  following 
proviso:  ''That  the  said  tenancy  may  be  deter- 
mined by  either  party  giving  to  the  other  three 
calendar  months'  notice  to  quit  or  of  his  intention 
of  quitting,  as  the  case  may  be,  on  any  day  of  the 
year.*'  This  contract  was  still  current  on  the  1st 
of  January,  1896,  on  which  date  the  Market 
Gurdeners*  Compensation  Act,  1895,  came  into 
operation. 

Held,  that  there  was  a  letting  from  year  to  yfar, 
and  a  contract  of  tenancy  within  the  meaning  of 
section  4  of  the  above  Act  as  interpreted  by 
section  61  of  the  Agricultural  Holdings  (England) 
Act,  1883,  notwithstanding  the  proviso  in  the 
agreement  as  to  the  giving  of  the  three  months' 
notice;  and  l^at  the  tenant  was  consequently 
entitled  to  claim  compensation  for  improvements 
effected  by  him  on  the  land  prior  to  the  commence- 
ment of  the  Market  Gardeners'  Compensation  Act, 
1895. 

In  re  Threlfall,  29  W.  B.  128,  16  Ch.  D.  274, 
followed.— KlNQ  V,  EVEBSFIBLD,  C,A,,  51. 

17.  Notice  to  quit — Tenancy  for  one  year  certain 
and  so  on  from  year  to  year — Proviso  for  notice  to 
quit  at  any  time—Notice  to  quit  during  first  year. — 
Premises  were  let,  under  a  written  agreement,  **  for 
the  term  of  one  year  certain  from  the  date  thereof 
and  so  on  from  year  to  year,  unless  or  until  the 
tenancy  thereby  created  should  be  determined  by 
either  party  giving  to  the  other  twenty-eight  days' 
notice  in  writing,  such  notice  to  expire  at  any 
period  of  the  year  without  any  reference  to  the 
time  of  entry,  the  date  of  the  agreement,  or  the 
commencement  of  the  tentincy." 

Held,  that  the  tenancy  could  not  be  determined 
by  notice  during  the  first  year.— Cannon  Brbweby 
Co.  V,  Nash,  G.A. 

18.  Part  of  thefreeliold — ChaUels  thrown  in  heaps 
upon  the  land — Intention — Mines  and  minerals — 
"  Tap-cinder  "  —  Artificial  product  —  Mounds  of 
"tap-cinder,"  the  refuse  arismg  from  the  puddling 
of  pig-iron,  thrown  upon  land  held  on  a  tenancy 
by  the  tenant,  with  the  intention  of  its  once  more 
forming  part  of  the  earth  out  of  which  it  was  pro- 
duced, become  part  of  the  land  and  belong  to  the 
owner  of  the  freehold. 

In  a  lease  of  mines  of  coal  and  ironstone  and 
"  all  mines,  seams,  veins,  and  beds  as  well  opened 
as  unopened,  of  all  other  minerals  and  clay  lying 
within  and  under  the  lands  from  the  surface  down 
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to "  a  oertaiii  mine  named,  these  v^ords  do  not 
include  suoh  moands  of  tap-cinder  as  above  men- 
tioned.—Boilbau  V.  Hbath,  old.  Bigham,  J,,  602. 

LA.NDS  CLA.U8E8  ACTS:— 

1.  Compensation— Land  taken  hy  school  hoard- 
Depreciation  of  adjoining  land --Damages,— Th^ 
London  School  Board  took  a  part  of  the  land  of 
which  P.  was  lessee  for  the  pnrpose  of  erecting 
thereon  a  school.  P.  claimed  compensation  for 
the  depreciation  of  the  adjoining  part  of  his  land, 
on  which  he  had  erected  houses,  owing  to  the 
noise  that  would  probably  be  caused  by  the 
children  at  the  school.  The  jury  assessed  the 
damages  at  £1,000. 

Held,  that  the  jury  were  entitled  to  take  the 
matter  into  consideration  in  assessing  damages  and 
that  the  court  would  not  disturb  their  verdict. — 
Rbg.  V,  Peaboe,  London  Sohool  Board,  Ex 
PABTE,  Q.B,D, 

2.  Gompensation  —  "  Part  of  house  "  —  Material 
detriment  to  remainder — Acceee  over  land  taken — 
Railway  company—**  Road  "—Power  of  company  to 
grant  right  of  v)ay— Arbitration— Finality  of  Scottish 
aioard — Right  of  onetenant  in  common — Lands  Glauses 
Gonsolidation  {Scotland)  Act,  1845  (8  &  9  Vict.  c. 
19),  s.  90 — Railways  Glauses  Gonsolidation  {Scotland) 
Act{S&d  Vict.  c.  33),  ss.  46,  49,  60.— A  railway 
company  were  entitled  by  a  section  in  their  special 
Act,  notwitiistanding  section  90  of  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845.  to  take 
a  portion  of  certain  houses  or  other  buildings  or 
manufactories  scheduled  in  their  Act  without  being 
obliged  to  take  the  remainder,  if  the  portion  taken 
could,  in  the  opinion  of  the  authority  to  whom  the 
question  of  disputed  compensation  should  be 
submitted,  be  severed  from  the  remainder  of  the 
property  without  material  detriment  thereto.  The 
company  gave  notice  to  treat  for  232  square  yards, 
a  portion  of  the  scheduled  property,  which  formed 
an  access  used  jointly  by  the  respondents  and 
another  firm.  The  respondents  required  the 
railway  company  to  take  the  whole  of  their 
property,  A  statutoiy  submission  to  arbitration 
containing  the  question  whether  or  not  the  portion 
of  land  containing  the  232  square  yards  oocdd  be 
severed  from  the  remainder  of  the  property  of  the 
respondents  without  material  detriment,  reserving 
only  the  question  whether  section  90  of  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  applied, 
was  entered  into.  Before  the  arbitrator  the  railway 
company  offered  to  allow  access  to  the  remainder  of 
the  respondents*  property  under  a  bridge  over  the 
portion  taken.  The  arbitrator  found  that  the 
portion  containing  232  square  yards  could  not  be 
severed  without  material  detriment  to  the  re- 
mainder of  the  respondents*  property,  and  awarded 
compensation  upon  the  assumption  that  the 
company  were  bound  to  take  the  whole.  In  an 
action  to  recover  the  amount  awarded. 

Held,  that  whether  the  arbitrator  was  right  or 
wrong  in  declining  to  take  the  offer  of  the  company 
into  consideration  in  assessing  the  compensation, 
his  award,  until  set  aside  by  a  proper  process,  was 
binding  on  the  court,  and  could  not  be  reviewed. 

Qonty  V.  Manchester  Railway  Co.,  [1896]  2  Q.  B. 
439,  distinguished.— Caledonian  Railway  Co.  v. 
TURCAN,  H,L, 

See  also  Landlord  and  Tenant,  7  ;  Etiilway,  5,  7. 

LA.ND  TRANSFER  ACT,  1897.— See  Probate,  9-11. 

LEASE — SeeLiudljrd  a  .d  Tenant,  2-15:  Trustee, 
6;   Will,  17,  18. 


LIBEL  :— 

1.  Practice — Payment  into  court — Newspaper- 
Pleading— Libel  Act,  1843  (6  &  7  Vict.  c.  96),  s.  2— 
Rules  of  Supreme  Gourt,  ord.  22,  r.  1- — Tlie 
defendants  in  an  action  for  a  libel  published  in  a 
newspaper  pleaded  by  way  of  defence,  in  aooordanoe 
with  the  Libel  Act,  1843,  s.  2,  that  the  Hbel  was 
published  without  actual  malice,  and  withoat  gross 
nf^gligence,  an  apology,  and  payment  into  ooort  of 
£5.  The  jury  at  the  trial  found  that  the  libel  was 
published  without  actual  malice,  but  not  without 
gross  negligence,  and  that  the  apology  was 
sufficient,  and  they  assessed  the  damages  at  £5. 

Held,  that  the  defendants,  having  made  the 
payment  into  court  as  part  of  a  defence  under  the 
Libel  Act,  1843,  s.  2,  and  having  failed  at  the  trial 
on  that  defence,  were  not  entitled  to  avail 
themselves  of  the  payment  into  court  aa  bebg 
made  under  ord.  122,  r.  1,  and  therefore  the 
plaintiff  was  entitled  to  judgment. — Oxlet  t. 
Wilkes,  G.A. 

2.  Slander — Unauthorized  use  of  name — Oalemlatsi 
to  injure  plaintiff  in  his  profession — Slander  of  foods 
— Injunction. — An  injunction  will  not  issue  to 
restrain  the  unauthorized  use  of  a  person's  name 
even  though  such  use  is  calculated  to  injure  him  in 
his  profession,  unless  such  use  is  shown  to  be 
iojurious  to  the  plaintiff's  reputation,  or  to  his 
property. 

A.,  a  medical  man,  made  oertain  statements  tp 
B.,  the  owner  of  a  oertain  medicinal  liquid,  aa  to 
his  use  of  the  liquid  without  any  view  aa  to  snob 
statements  being  used  to  puff  the  sale  of  the  liqmd. 
Subsequently  B.  published  these  statements  in 
the  advertisement  of  the  liquid.  A.  applied  for 
an  injunction  to  restrain  this  unauthorized  use  of 
his  name,  and  gave  evidence  to  show  that  eoeh  a 
use  of  it  tended  to  injure  him  in  his  prolessiOB. 
The  jury  found  that  the  advertisement  was  aol 
libellous. 

Held,  that  since  the  publication  was  not  injnrioas 
to  A.'s  reputation,  nor  injurious  to  his  propesiy, 
no  action  lay. — Dookrell  v.  Dougaix.  Q.B.D. 

See  also  Corporation,  4 ;  Practioe,  25. 

LICENSING  LAW  :— 

1.  Appeal  against  conjirmation  of  new 
Rules  of  quarter  sessions — Ultra  vires- 
Act,  1872  (35  &  36  Vict.  c.  94).  ss.  87,  43.— By 
section  43  of  the  Licensing  Act,  1872,  '*  Aaj  penoa 
who  appears  before  the  licensing  jostioes  sod 
opposes  the  grant  of  a  new  licence,  and  no  other 
person,  may  appear  and  oppose  the  confirmation  of 
such  grant  by  the  confirming  authority.**  The 
same  section  requires  the  quarter  sessions  to  maka 
rules  **as  to  the  proceedings  to  be  adopted  lor 
confirmation  of  new  licences  *'  in  their  oonntj, 

A  rule  make  by  quarter  sessions  nndeir  tkis 
section  required  every  person  intending  to  oppose 
the  confirmation  of  a  provisional  lioenoe  to  give 
certain  notices  of  his  intention,  aa  a  oondition  pie 
cedent  to  his  being  heard  in  oppostioa  to  ikt 
confirmation. 

Held,  that  the  rule  was  ultra  vires  as  imp 
condition  on  the  statutory  right  of  a  p 
had  opposed  before  the  licensing  joatioes  to  ba 
heard  in  opposition  to  the  oonfirmatioa. — ^Bao.  v. 
Bird,  Needbs,  Ex  parte,  Q.B.D.^  528. 

2.  Licence  —Inn — House  pulled  down — 7*ns«s^  ff 
licence — Intoxicating  Liquors  Licensing  Ad,  1S2S  (f 
Geo.  4,  c.  61),  ss.  4,  14 — Rule  nisi /or  mandamaa  to 
justices — Gosts  of  persons  opposing  rule. — In  tlie  esas 
of  a  licensed  public-house  which  has  beeo,  eit^is 
about  to  be,  pulled  down,  the  person  who  i      " 
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under  seotion  14  of  the  Intoxioatinff  Liquors  Act, 
1828,  for  a  transfer  of  the  lioenoe  of  wat  house  to  a 
new  house  must  be  the  person  who  is  the  licensed 
holder  of  the  inn  at  the  time  the  premises  are 
polled  down,  and  the  house  itself  must  be  kept  as 
an  inn  at  the  time  it  is  pulled  down.  The  court 
has  jurisdiction  to  grant  costs  to  a  person  who 
successfully  shows  cause  against  a  rule  nisi  for  a 
mandamua  to  licensing  justices,  notwithstanding 
the  decision  of  the  House  of  Lords  that  licensing 
justices  are  not  a  court  of  summary  jurisdiction 
(see  Boulter  v.  Justices  of  Kent,  ante,  p.  114,  [1897] 
A.  0.  556).— Bbq.  v.  Yobkshibb  Justices,  Shjlw, 
Ex  PABTB,  Q.B.D,,  334. 

3.  Licence — Order  aanctioning  removal — Grant  of 
licence  on  condition  of  surrendering  other  Licence — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  50.— 
At  a  general  annual  licensing  meeting  a  publican, 
having  obtained  a  renewal  of  a  licence  in  respect 
of  his  licensed  house,  proceeded  to  apply  for  a  new 
licence  in  respect  of  a  neighbouring  house.    The 

J'ustioes  made  an  order  granting  him  such  new 
Lcenoe  subject  to  the  condition  of  his  giving  up 
the  licence  of  which  he  had  just  obtained  a 
renewal. 

Held,  that  the  order  was  in  substance  an  order 
sanctioning  the  removal  of  a  licence,  and  that, 
inasmuch  as  the  requirements  of  section  50  of  the 
Lioensing  Act,  1872,  had  not  been  complied  with, 
there  was  no  jurisdiction  to  make  su(&  order. — 
Bbo.  v.  Thobnton,  C.A.,  241. 

4.  Licence — Renewal — Objection  on  same  grounds  as 
previous  objection  to  transfer^  Estoppel — Beerhouse 
Act,  1869  (32  &  33  Vict.  c.  27),  ss.  8,  19,— -Where 
upon  an  application  for  the  transfer  of  a  licence  to 
weHi  beer  by  retail  on  or  off  premises  licensed  before 
the  Ist  of  May,  1869,  ;an  objection  Ib  made  upon 
one  of  the  four  grounds  specified  in  section  8  of  the 
Beerhouse  Act,  1869,  but  the  justices  granted  the 
transfer,  the  same  objection  upon  the  same  facts 
may  be  taken  at  the  next  general  annual  licensing 
meeting  to  the  renewal  of  the  licence,  and  the 
renews  may  be  refused  on  that  ground. — Smith  v. 
Shakk,  Q.B.D. 

5.  Be/usal  to  quit  licensed  premises — Person  not 
drunken,  violent,  quarrelsome,  or  disorderly — Licens^ 
ing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  18.— A  person 
cannot  be  convicted  under  section  18  of  the  Licens* 
ing^  Act,  1872,  for  refusing  to  quit  licensed  premises, 
if  he  is  not  drunken,  violent,  quarrelsome,  or  dis- 
orderly, although  he  may  have  been  requested  by 
the  landlord  to  leave.— Dallimo&b  v.  Tuttov, 
Q.B.D. 

6.  Serving  reptUed  prostitutes — Reasonable  time  for 
refreahments — Affirmative  evidence  of  offence  alone 
Will  support  conviction — Licensing  Act,  1879  (c.  49), 
s.  14 — Justices — Summary  Jurisdiction  Act,  1879  (c. 
49),  «.  39. — ^M.  was  convicted  under  section  14  of  the 
liioensing  Act,  1872,  of  having  permitted  a  reputed 
prostitute  to  remain  on  licensed  premises  longer 
than  a  reasonable  time  for  the  woman  to  take 
refreshments. 

Held,  that  the  conviction  must  be  quashed 
because  the  evidence  of  the  offence  having  been 
committed  eiven  by  the  prosecution  was  in  fact 
obrcamstantial ;  and  before  a  publican  could  be 
convicted  affirmative  evidence  in  every  case  must  be 
gp.^en  by  the  prosecution; 

Seld,  also,  that  under  the  Summary  Jurisdiction 
Aot»  1879,  s.  39,  the  onus  of  proving  the  offence 
seats  on  the  prosecutor,  and  that  the  d^endant  was 
^^lit  in  not  calling  evidence  to  rebut  the  charge. — 
JfTT.T.mt  V.  DUDLBY  JVSTI0B3i  Q.B.D.,  606. 


7.  Sunday  dosing— Beer  ordered  and  paid  for  on 
Saturday,  but  delivered  on  Sunday— Opening  licensed 
premises  during  prohibited  hours — Conviction  for — 
Sunday  Closing  (WaUs)  Act,  1881  (44  &  45  Vict.  c. 
61),  ss.  1,  2-- Licensing  Act,  1874  (37  &  38  Vict.  c. 
49),  s.  9.— Section  9  of  the  Licensing  Act,  1874, 
provides  that  any  person  who,  during  the  time  at 
which  premises  for  the  sale  of  intoxicating  liqaors 
are  directed  to  be  closed,  '*  opens  or  keeps  open 
such  premises  for  the  sale  of  intoxicating  liquors  " 
shall  be  liable  to  a  penalty. 

A  dozen  bottles  of  beer  were  ordered  from  a 
beerhouse-keeper  and  paid  for  on  a  Saturday 
evening,  and  they  were  to  have  been  delivered  at 
the  house  of  the  purchaser  on  the  Saturday  night, 
but  in  consequence  of  an  accident  the  delivery 
was  overlooked,  and  did  not  take  place  on  the 
Saturday  as  arranged. 

On  the  Sunday  daring  closing  hours  the  pur- 
chaser of  the  beer  sent  Ms  servant  to  the  public- 
house  for  two  bottles  of  the  beer,  which  were 
delivered  to  the  servant,  who  was  seen  to  come  out 
of  the  puUic-house  with  the  beer. 

Held,  that,  although  the  beer  had  been  ordered 
and  paid  for  during  the  time  the  premises  were 
allowed  to  be  open,  the  beerhouse- keeper,  bv  the 
delivery  of  tLe  two  bottles  of  beer  during  prohibited 
hours,  had  *'  opened  his  premises  for  the  sale  of 
intoxicating  liquors  "  witlunthe  meaning  of  section 
9,  and  was  liable  to  the  penalty  imposed  by  the 
section. — Saundbbs  v.  Thobhby,  Q.B.D. 

8.  Theatre—  Selling  intoxicating  liquors  after  closing 
hour-^Licensing  Act'.  1872  (35  &  36  Vict  c.  94),  s.  72 
—Licensing  Act,  1874  (37  &  38  Vict,  c  49).  ss.  3,  9, 
16. — ^The  appellant  was  convicted  at  quarter  sessions 
of  having  sold  intoxicatmg  liquors  at  the  bar  of  his 
theatre  after  the  performance  had  ended  and  after 
dosing  hour  for  ordinary  licensed  premises  in  that 
borough. 

Held,  that  section  72  of  the  Licensing  Act,  1872, 
which,  provides  that  nothing  in  the  Act  ''shall 
i^ect  or  apply  to  the  sale  of  intoxicating  liquors  by 
proprietors  of  theatres  in  pursuance  of  the  Act  in 
that  behalf,"  did  not  affect  the  question  of  olosinff 
hours,  and  that  the  conviction  under  seotion  9  m 
the  licensing  Act,  1874,  was  therefore  right.— 
Gallaqhbb,  v.  Budd,  Q.B.D.,  108. 

See  also  Justices,  5-10. 

LIMITATIONS,  STATUTE  of  :— 

1.  AcknowUidgment — Two  letters — Parol  evidence  to 
connect — Admiseibilitu  of. — ^Parol  evidence  is  ad- 
missible to  show  that  a  letter  was  written  in 
answer  to  a  former  one,  in  order  to  read  the  two 
letters  together  that  they  may  oonstitnte  an  ao- 
Imowledgment  to  take  a  debt  out  of  the  Statute  of 
limitations.— MoGttffib  v.  Bublbigh,  Q.B.D. 

2.  Money  charged  on  land — Payment  of  interest  by 
co-debtor — Real  Property  Limitation  Act.  1874  (37 
&  38  Vict.  c.  57),  s.  8—21  Jac.  1,  c.  16,  s.  3— 
Mercantile  Law  Amendment  Act,  1856,  s,  14. — ^The 
defendants,  trustees  of  a  will,  in  1882  borrowed 
money  from  the  plaintiffs,  the  payment  of  which 
was  secured  as  follows:  the  defendants  being 
beneficial  owners  of  certain  mortgages  of  lands 
caused  the  person  who  had  the  legal  estate  to 
assign  the  mortgages  to  the  plaintifft,  the 
defendants  not  l^g  parties  to  the  deed  of 
assignment.  Then  bv  a  further  deed  to  which 
both  defendants  and  plaintiffs  were  parties  it  was 
agreed  that  the  money  advanced  by  the  plaintiffi 
should  be  a  first  charge  upon  the  principal  and 
interest  to  be  received  or  recovered  by  the  plaivttfb 
bv  v'viue  of  the  mortgages  so  assigned  to  them, 
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and  that  the  plaintiffs  should  not  realize  the 
mortgages  without  first  giving  the  defendants  the 
opportunity  of  paying  off  the  amount  advanced  to 
them. 

There  was  no  express  covenant  by  the  defendants 
to  repay  the  advance.  One  of  the  defendants  L. 
shortly  after  retired  from  the  trust.  Interest  was 
Daid  to  the  plaintiffs  by  the  other  defendants  down 
to  1896.  In  1897  the  plaintiffs  brought  this  action 
against  L.  and  the  other  trustees  to  recover  the 
amount  of  the  advance. 

Held,  that  the  money  advanced  by  the  plaintiffs 
was  *' money  secured  by  mortgage  and  charged 
upon  or  payable  out  of  land ''  within  section  8  of 
the  Beal  Property  Limitation  Act,  1874,  and  that 
that  Act  and  not  the  Act  of  James  I.  applied ;  that 
consequently  L.  was  not  within  the  protection  of 
section  14  of  the  Mercantile  Law  Amendment  Act, 
1856,  and  that  the  plaintiffs*  claim  wa«  not  barred 
against  him.— Babnes  v.  Glenton,  Q.B,D. 

3.  Mortgage  of  land  —  Arrears  of  interest — 
Acknowledgment  htf  one  of  the  two  exectitors  and 
devisees  in  trust  of  the  mortgagor — 3  &  4  Will.  4,  c. 
27,  8.  42.— The  defendants  A.  and  N.  were  the 
executors  and  devisees  in  trust  of  S.,  who  died  in 
1887  having  in  1885  mortgaged  certain  land 
belonging  to  her  to  the  plaintiff.  On  the  19th  of 
May,  1897,  the  defendant  A.,  without  the  consent 
of  the  defendant  N..  executed  an  acknowledgment 
admitting  that  the  whole  of  the  principal  moneys 
and  interest  secured  by  the  mortgage  were  then 
due  and  owing  to  the  plaintiff. 

Held,  that  such  acknowledgment  could  not  be 
treated  as  the  valid  act  of  both  trustees  with 
reference  to  the  land  vested  in  them ;  that  it  did 
not  prevent  the  operation  of  the  statute ;  and  that 
six  years'  arrears  of  interest  only  could  be 
recovered. — Astbury  v.  Astbury,  Ch,D,  Stirling, 
J.,  536. 

4.  Mortgage  —  Conveyance  subject  to  mortgage — 
**  Person  claiming  under  a  nortgage  " — Beal  Property 
Limitation  Act,  1837  (7  Will.  4  and  1  Vict.  c.  28)— 
Beal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c. 
67),  «.  9.— By  7  Will.  4  and  1  Vict,  c  28  it  is  pro- 
vided that  it  shall  be  lawful  for  any  person  entitled 
to  or  claiming  under  any  mortgage  of  land  to 
make  an  entry  or  bring  an  action  at  law  or  suit  in 
equity  to  recover  such  land  at  any  time  within 
twenty  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  secured  by 
such  mortgage,  fj  37  &  38  Yict.  o.  57,  s.  9.  the 
aforesaid  period  of  twenty  years  was  altered  to 
twelve  years. 

In  1886  the  owner  of  one  undivided  moiety  of 
certain  land  which  for  the  previous  eleven  years 
had  been  in  the  possession  of  the  owners  of  the 
other  moiety,  mortgaged  his  moiety,  and  in  1890 
he  conveyed  his  said  moiety,  subject  to  the  mort- 
gage, to  the  plaintiff,  the  hmd  still  continuing  in 
the  possession  of  the  owners  of  the  other  moiety. 
The  plaintiff  subsequently  paid  off  the  mortgage. 

In  1896  the  plaintiff  brought  an  action  to  recover 
the  said  moiety. 

Held,  that  the  plaintiff,  on  paying  off  the  mort* 
gage,  did  not  become  a  **  person  claiming  under  a 
mortgage  *'  within  the  meaning  of  7  Will.  4  and  1 
Vict.  c.  28,  and  that  that  Act  does  not  confer  a 
new  right  of  entry  on  the  mortgagee  where,  at  the 
time  of  making  the  mortgage,  a  man  is  in  posses- 
sion holding  adversely  to  the  mortgagor,  and  the 
statute  3  &  4  Will.  4,  c.  27,  has  already  begun  to 
run  in  his  favour  against  the  mortgagor. 

Doe  V.  Massey,  17  Q.  B.  373,  questioned.— 
Thornton  v.  France,  C.A.,  66, 


See  also  Company,  10, 21 ;  Execdtor,  1 ;  Partner- 
ship} 5 ;  Trustee,  1. 

LITERABY  INSTITUTION:— 

1.  Construction — **In  the  nature  of  a  joini^stoek 
company  " — Literary  and  Scientific  InstUufions  Act, 
1854  (l'7  &  18  Vict.  c.  112),  s.  30  (1).— A  literary 
and  soientifio  institution,  in  the  property  of  which 
proprietors  were  interested  in  proportion  to  the 
number  of  their  shares,  which  shareB  were 
transferable  and  transmissible. 

Held,  to  be  in  the  nature  of  a  joint-stook 
company  within  the  meaniufp  of  the  Literary  and 
Scientific  Institutions  Act,  1864,  section  30. 

In  re  The  Bristol  Athenasum,  43  Ch.  B.  236, 
discussed.— BnssELL  Institxttion,  Bb.  Fioanre  «. 
Baghino,  Ch.D.  North,  J. 

2.  Institution  in  the  nature  of  a  Joint-gtodk 
company — Literary  and  Scientific  Institutions  Ad, 
1854  (17  &  18  Vict.  c.  112),  ss.  30,  33.— The  proviso 
to  the  30th  section  of  the  Literary  and  Sctentifie 
Institutions  Act,  1854,  whereby  institutions  "  which 
shall  have  been  founded  or  established  by  the 
contributions  of  shareholders  in  the  nature  of  a 
joint-stock  company"  are  exempted  from  the 
operation  of  that  section,  does  not  require  that  the 
institution  to  be  exempted  should  be  actoallv  In  all 
respects  a  joint-stock  company,  bat  merely  that 
such  institution  should,  in  some  respects,  p«rtdi» 
of  the  nature  of  such  a  company. 

Held,  therefore,  that  a  society  in  which  tiia 
following  elements  of  a  joint-stock  company  were 
present  ^that  is  to  say,  first,  the  existence  of  a 
joint-stock  or  common  property;  secondly,  the 
contribution  of  members  as  the  source  of  anoh 
property;  and,  thirdly,  the  holding  of  that 
property  by  numerous  persons  in  transferable 
shares — fell  within  the  exemption. 

The  observations  of  Kay,  J.,  in  /n  re  The  BrisUl 
Athenoium,  38  W.  B.  396,  43  Ch.  D.  236,  disoosaed 
and  dissented  from.— Glboo  v,  Ellisov,  CILD, 
Stirling,  J.,  577. 

LOCAL  GOVEBNMENT:— 

1.  Borough  over  10,000  population — New  antmtg 
bridges — Liability  to  contribute — Local  Oovenumeat 
Act,  1888  (51  &  52  Vict.  c.  41),  ss.  6.  35.— By  eeotioQ 
6  of  the  Local  (Government  Act,  1888,  the  county 
council  shall  have  power  to  purchase  or  take  over, 
on  terms  to  be  agreed  on,  existing  bridges  not  being 
at  present  county  bridges,  and  to  erect  new  bridges 
and  to  maintain,  repair,  and  improve  any  badges 
so  purchased,  taken  over,  or  erected. 

And  by  section  35,  in  the  case  of  a  quarter 
sessions  borough  .  .  .  containing  ...  a 
population  of  10,000  or  upwards  the  foOowiiig 
provisions  shall  .  .  .  apply.  (2)  Where  snsdi 
borough  is  at  the  passing  of  this  Act  exempt  m 
whole  or  in  part  from  contributing  towards  costs 
incurred  for  any  purpose  for  which  the  quarter 
sessions  of  the  county  in  which  the  borough  im 
situate  are  authorized  to  incur  costs,  the  parishes  ia 
the  borough  shall  not,  save  as  in  this  Act  expressly 
mentioned,  be  assessed  by  the  county  oouncil  to 
county  contributions  in  respect  of  costs  iDcurrad  for 
any  such  purpose. 

A  writ  was  issued  by  the  plainti£E(i  against  tike 
defendants  indorsed  as  follows:  The  plaintifii' 
claim  is  for  a  declaration  that  the  plaintiffs  are  not 
liable  to  contribute  rateably  to  the  oost  of  ereeta^ 
maintaining,  or  repairing  new  county  bridges,  aad 
for  £137  13s.,  money  received  by  the  deleiidaots  for 
the  plaintiffs*  use. 

Bury  6t.  Edmunds  is  a  ^m^ter  sesaious  boroqgii. 


WMUy  Beportv,  Oct.  1«  18M.1 

97  Local  Oovernment. 


DIGEST. 


Local  Oovemhent, 


98 


ooutaiziiDg  aocoiding  to  the  oensiu  of  1881  a  popu- 
lation of  over  10,000. 

The  defendants  have  nnoe  1892  paid  £1,570  48. 4d. 
in  respect  of  these  bridges  which  they  have  charged 
to  their  county  accounts  as  general  expenses,  and 
the  pbuntiffii  have  been  assessed  to  their  county 
rate  and  have  contributed  thereto  the  sum  of 
£137  13s.,  their  rateable  proportion  of  the  whole 
sum. 

Held,  that  the  boroueh  was  exempt  from  con- 
tributing, and  were  entitled  to  the  declaration  they 
asked  for  on  their  writ,  but  as  to  the  sum  of  money, 
they  could  only  recover  what  had  been  paid  with- 
in six  months  on  the  authority  of  Mayor  of  Thet- 
ford  V.  Norfolk  County  Oouncih  [1898]  1  Q.  B.  41. 
— BuKY  St.  Edmunds  (Mayor)  v.  Wbst  Suffolk 
County  Council,  Q,B.D. 

2.  Building  line  —  Information  —  Diamiasal  — 
Justices  equally  divided — Continuing  offence — Public 
HeaUh  {Buildings  in  SUreete)  Act,  1888  (51  &  52 
Vid.  c.  55),  B.  3.— On  the  5th  of  March.  1897,  the 

appellant  was  charged,  in  an  information  before 
justices,  with  an  offence  under  section  3  of  the 
Publio  Health  (Buildings  in  Streets)  Act,  1888. 
The  justices,  being  equally  divided,  dismissed  the 
information  upon  that  ground.  On  the  19th  of 
November,  1897,  the  appellant  was  charged  with 
oontinuing  the  acts  which  formed  the  subject- 
matter  of  the  first  information. 

Seld,  that  the  justices  who  heard  the  first 
information  must  be  taken  to  have  decided  that  no 
offence  was  committed,  and  that  the  appellant  was 
therefore  entitled  to  an  acquittal  upon  the  second 
isformation.— EiNNisv.  Gbaybs,  Q.B.D.,  480. 

3.  Bye-law — Sanitary  authority — Beasonableneai 
— I*rohihition  of  aalea  on  foreshore, — A  sanitary 
authority  was  empowered  by  a  local  Act  to  make 
bye-laws  and  regulations  witti  reference  to  the  sea- 
beach  and  foreshore  in  the  district,  whioh  were 
▼ested  in  the  sanitary  authority  for  the  purpose  of 
public  walks  and  pleasure  grounds.  Subsequently 
to  the  passing  of  the  lo^  Act  a  part  of  tiie 
foreshore  was  converted  into  an  esplanade.  The 
aanitary  authoritv  made  a  bye-law  prohibiting  the 
sale  of  any  goods  on  any  part  of  the  sea-lmach, 
foreshore,  or  esplanade,  except  by  the  direction  of 
the  aanitary  auUionty. 

Held,  that  the  bye-law  was  not  unreasonable  or 
ultra  vires.—GRAY  v.  Sylvbstbr,  Q.B.D.,  63. 

4.  Contract  under  seal — Alterations  and  variations 
noi  under  seal — AgreemeTit  to  compromise  disputes  not 
under  seal-^Puhlic  Health  Act,  1875  (38  &  39  Vict.  c. 
5o)t  S0.  173,  174. — Where  an  urban  authority  enters 
into  a  contract  in  writing,  sealed  with  the  common 
ieal  of  such  authority,  pursuant  to  sections  173  and 
174  of  tbe  Public  Health  Act.  1875,  with  a  con- 
tractor for  the  construction  by  him — e.g.,  of 
le'weTBge  works,  and  the  contract  contains  the 
lonal  power  for  the  engineer,  who  has  the  control 
izid  supervision  of  the  works,  to  vary,  alter, 
iDlaTge>  or  diminish  any  of  them,  all  variations  and 
d-terations  coming  within  the  termB  of  the  power 
patiferted  on  the  engineer  can  be  validly  made 
rithout  being  under  Sie  common  seal  of  the  urban 
j^othority. 

An  agreement  between  an  urban  authority  and  a 
omtraotor  employed  to  construct  works  for  them, 
m  sk  compromise  and  in  full  settlement  of  iJl  claims 
py  him  against  the  urban  authority,  is  not  a 
oxitract  within  section  173  of  the  Public  Health 
^^ot,  1875,  necessary  for  carrying  tiiat  Act  into 
^ecation,  so  as  to  require  to  be  sealed  with  the 
|[>mnion  seal  of  the  urban  authority  under  section 
*y4  ;  and  therefore  such  agreement,  though  not 


under  seal,  is  capable  of  beinic  enforced  against 
the  urban  authority. — ^Williams  v.  Babmouiu 
Council,  G.A, 

5.  County  council— Bye-law — Validity — Music  in 
streets— No  annoyance. — The  K.  County  Council, 
under  section  16  of  the  Local  (Government  Act, 
1888,  made  a  bye-law  as  follows :  **  No  person  shall 
sound  or  play  upon  any  musical  or  noisy  iustra- 
ment  or  sing  in  any  public  place  or  highway 
within  fifty  yards  of  any  dwelling-house  after 
being  required  by  any  constable  or  by  an  inmate  of 
such  house  personally,  or  by  his  or  her  servant,  to 
desist.** 

Held  (dissentients  Mathew,  J.),  that  the  bye-law 
was  not  invalid  or  ultra  vires. — Bbownsoombr  v. 
Johnson,  Q,B,D. 

6.  County  council  —  Bye-law  —  Validity  —  Using 
streets  for  betting— No  obstruction. — The  8.  County 
Council,  under  section  16  of  the  Local  Government 
Act,  made  a  bye-law  as  follows :  **  No  person  shall 
frequent  any  street  or  public  place  and  use  the 
same  for  the  purpose  of  betting  or  wagering,  or 
agreeing  to  bet  or  wager,  either  on  behalf  of  him- 
self or  anv  other  person." 

Held,  that  the  bye-law  was  one  properly  made 
for  the  good  rule  and  government  of  the  adminis- 
trative county,  and  was  therefore  not  tUtra  vires  or 
invalid.— Jones  v.  Waltebs,  Q.B.D. 

7.  County  council — Bye-law  for  good  rule  and 
government  —  Validity  —  Reasonableness  —  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  s.  23— 
Local  Oovemment  Act,  1888  (51  &  52  Vict.  c.  41)  «. 
16. — A  bye-law  made  by  a  county  council  under 
section  23  of  the  Municipal  Corporations  Act,  1882, 
and  section  16  of  the  Local  Government  Act,  1888, 
and  duly  confirmed,  provided  that  "No  person 
shall  sound  or  play  upon  any  musical  or  noisy 
instrument  or  sing  m  any  public  place  or  highway 
within  fifty  yards  of  anv  dwelling-house  after  being 
required  by  any  constable  or  by  any  inmate  of  such 
house  personally,  or  by  his  or  her  servant,  to 
desist.'*  The  appellant  continued  to  sing  on  a 
highway  within  fifty  yards  of  a  dwelling-house 
after  bcong  requested  by  a  constable  to  desist. 

Held,  by  Lord  Bussell  of  Killowen,  C.J.,  Sir 
F.  Jenne,  P.,  Chitty,  L.J.,  and  Wright,  Darling, 
and  Channell,  J  J.  (Mathew,  J.,  dissenting),  that 
the  bye-law  was  reasonable,  and  that  the  appellant 
was  rightly  convicted  of  an  o£Eence  against  it. 

Observations  as  to  the  principles  to  be  applied  by 
the  court  in  deciding  as  to  the  validity  of  the  bye- 
laws  of  local  representative  bodies. 

SlMery  v.  Naylor,  36  W.  B.  897,  13  App.  Cas. 
446,  appHed.— ]^BU8S  v.  Johnson,  Q.B.D.,  630. 

8.  Custody  of  parish  documents — Tithe  map  and 
apportionment-^Tithe  Act,  1836  (6  &  7  Will.  4,  c. 
71),  s.  6^— Tithe  Act,  1846  (9  &  10  Vict.  c.  73).  s. 
n—Tithe  Act,  1860  (23  &  24  Vict.  c.  93).  s.  28— 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s. 
17. — ^Where  no  order  has  been  made  by  quarter 
sessions  as  to  the  custody  of  a  document  which  is 
required  by  section  64  of  the  Tithe  Act,  1836,  to  be 
kept  with  the  parish  documents,  the  parish  council 
have  now  power  to  give  directions  as  to  its  custody. 

A  parish  council  ffave  directions  as  to  the  custody 
of  the  copy  of  a  tiwe  apportionment  and  map,  but 
the  rector,  in  whose  possession  it  was,  refused  to 
comply  with  such  diiections.  The  parish  council 
then  obtained  an  order  from  the  county  council 
confirming  the  directions  of  the  parish  council. 
As  the  rector  still  refused  to  give  up  possession  of 
the  document,  an  application  was  made  to  two 
justices  by  a  person  interested  in  lands  and  rent- 
ohaige  comprised  in  the  apportionment  for  an  order 
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for  the  removal  of  the  dooament  into  the  custody 
directed  by  the  parish  council.  The  justices  decided 
they  had  no  jurisdiction  to  make  such  an  order. 

Held — without  deciding  whether  the  power  of 
the  justices  to  make  the  order  was  discretionary  or 
merely  ministerial — that  they  had  jurisdiction  to 
make  it.— Lewis  v.  Poole,  Q,B.D,,  93. 

9,  Drain  —  Public  health  —  Nuisance  —  "  Single 
private  drain''* — Notice  to  execute  works  addressed 
to  owners  collectively —  Work  done  different  from  work 
specified  in  notice — Public  Health  Act,  1676  (38  & 
39  Vict,  c.  55),  s.  ^l— Public  Health  Act,  1890  (53 
&  54  Vict,  c.  59),  s,  19. — ^Three  houses  belonging  to 
A.  and  two  belon^g  to  B.  were  connected  by  a 
single  private  dram  with  a  public  sewer.  The 
drain  was  complained  of  as  a  nuisance,  and  the 
surveyor  of  the  local  sanitary  authority  opened  a 
part  of  the  drain  situated  at  the  back  of  B.*s  two 
houses  and  one  of  A.'s  houses,  and  found  it  there 
choked  with  sewage.  The  local  authority  then, 
under  section  41  of  the  Public  Health  Act,  1875, 
served  a  notice  on  both  A.  and  B.,  addressed  to 
them  jointly,  requiring  them  to  relay  the  whole 
drain.  A.  and  B,  having  neglected  to  comply,  the 
local  authority  themselves  repaired  the  whole  drain, 
and  also  lowered  the  level  of  it  in  relaying  it. 
They  then  sued  A.  under  section  19  of  the  Public 
Health  Act,  1890,  for  his  proportion,  as  apportioned 
by  their  surveyor,  of  the  expenses  so  incurred. 
The  apportionment  was  not  disputed  by  A. 

Held,  (1)  that  the  fact  that  the  notice  to  repair 
was  in  form  a  joint  notice  to  A.  and  B.  did  not 
render  it  invalid;  (2)  that  it  was  not  necessary 
that  the  whole  of  the  dr>in  should  have  been  pre- 
viously examined ;  and  (3)  that  if  the  work  done 
in  respect  of  which  the  expenses  were  sought  to  be 
recovered  was  not  substantially  the  same  as  that 
specified  in  the  notice,  the  expenses  incurred  were 
not  recoverable.— LAiroASTE&  v.  Barnes  District 
Council,  Q.B.D.y  623. 

10.  Drain — ''Sewer** — New  street — Street  taken 
over  by  local  authority — **  Frontager** — Drains 
constructed  by  **  frontager** — Liability  for  expense  of 
sewering  street — Omission  to  serve  notice  **  to  sewer** 
on  one  frontager — Condition  precedent — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  65).  ss.  13,  15.  18.  150, 
257,  268.— Where  a  "street"  was  vested  in  the 
local  authority,  and  there  were  drains — some  of 
which  drained  more  than  one  house — existing 
under  the  street  and  leading  into  public  sewers  in 
other  streets,  and  the  local  authority  had  served 
the  usual  notices  under  section  150  of  the  Public 
Health  Act,  1875,  on  the  owners  of  houses,  as 
frontagers  to  the  street,  to  sewer,  &c.,  the  street, 
but  in  so  doing  had  omitted  to  serve  one  frontager 
with  such  notice ;  and  the  local  authority,  on  non- 
compliance with  the  notice  by  the  frontagers,  had 
proceeded  to  do  the  work  themselves,  and  their 
surveyor  had,  under  the  same  section  of  the  Act, 
apportioned  the  expense  among  the  frontagers, 
and,  the  apportionment  having  oeen  objected  to, 
the  parties  had  eone  to  arbitration  thereon,  and  an 
award  had  diuy  been  made  apportioning  the 
payments  among  the  frontagers : 

In  an  action  by  the  local  authority  to  recover 
the  apportioned  amounts  from  the  frontagers. 

Held,  (1)  that  the  words  "  respective  owners  and 
occupiers  *'  in  section  150  mean  ''  aU  and  every  one 
of"  the  owners  and  occupiers;  that  service  of 
notice  to  sewer  on  all  such  owners  or  occupiers  is  a 
condition  precedent  to  enforcing  the  Act,  and 
consequently  failure  to  serve  notice  on  a  single 
occupier  is  a  failure  to  comply  with  the 
requirements  of  the  section ;  but  held,  also  (on  the 


facts),  that  the  frontagers  should  have  raised  tkn 
objection  previously — e,g.,  before  the  arbitrators — 
and  it  was  too  late  to  take  it  now ;  (2)  on  the  facts, 
that  the  road  was  not  sewered  to  the  satisfaction  of 
the  local  authority,  and  that  the  authority, 
therefore,  were  not  liable  under  section  15  foe 
maintenance,  alteration,  &c.,  of  the  sewers;  and, 
further,  that  a  street  could  not  be  considered  to  be 
sewered  when  all  that  had  been  done  was  to  lay  s 
series  of  drains  draining  some  of  the  hooses  on  one 
side  in  one  direction  and  the  houses  on  the  othsi 
side  in  another  direction,  these  drains  not  forming 

5 arts  of  one  system  of  sewering. — Hands  WORTH 
district  Council  v.  Drrrington,  Ch.D.  Kehemck, 
J.,  168. 

11.  Drain — Sewer— Single  drain  draining  sevml 
houses — Repair— Public  Health  Act,  1875,  s.  41— 
Public  Health  Act,  1890,  s,  19.— A  drain-pipi 
passing  through  private  property  rectaved  the 
drainage  of  several  houses  belonging  to  difidroi 
owners  before  it  joined  the  public  sewer.  The  pips 
haring  become  a  nuisance  the  local  authority,  w4o 
had  adopted  the  Public  Health  Act,  1890.  took 
proceedings  against  the  owners  of  the  serKtl 
houses  under  section  41  of  the  Public  Health  Ac:, 
1875. 

Held,  that  the  pipe  in  question  was  a  lin^ 
private  drain  within  the  meaning  of  aection  19  of 
the  Act  of  1890. 

Bradford  v.  Eastbourne  Corporation,  [1S96]  t 
Q.  B.  205,  followed. 

Hill  V.  Hair,  [1895]  1  Q.  B.  906.  disapproved.- 
Sbal  V,  Merthyr  Tydfil  Council,  Q.B.D. 

12.  Drainage — Surface  waier— Public  Health  Ai, 
1875  (38  &  39  Vict.  c.  55),  ss.  15.  16,  17,  3(ki.— 1 
local  authority  has  power  to  nuike  such  aeweci  m 
may  be  necessary  for  draining  their  district^  aad 
may  carry  such  sewers  into,  through,  or  under  anf 
lands  whatsoever  within  their  district,  proridn 
that  the  water  conveyed  by  them  is  free  from  si 
excrementitious  or  other  f oiil  or  norioos  matts. 

Surface  water  charged  with  sand  or  silt  is  wst 
within  the  above  proviso,  and  may  be  disdiaigai 
by  a  local  authority  into  a  natoral  atzeam  ori 
watercourse. — DuRRANT  t;.  Branksoms  DlsruCT 
Council,  C.A.,  134. 

13.  Highway — Bicycle — Bicyclist  riding  at  m*flC 
without  a  lighi^Power  of  poUce-constahle  to  sltgp^ 
Local  Oovemment  Act,  1888  (51  <fe  52  Vict,  c  4l),fc' 
%b— Highway  Act,  1835  (5  &  6  WiU.  4,  c.  50.),  a. 
78,  79.— Section  85  of  the  Local  Government  All. 
1888,  which  declares  bicycles  to  be  carriages  wilftB 
the  meaning  of  the  Highway  Act,  and  lays  doaa 
additional  regulations  (as  to  having  lighted  laiaps  it 
night  and  as  to  the  sounding  of  a  bell)  toba  ~ 
by  the  riders  of  the  same,  does  not  ineliids 
power  given  in  sections  78  and  79  of  the  ffigk' 
Act,  1835,  to  apprehend  without  a  warrant ; 
therefore,  a  poUce-constable  who  see 
offending  against  such  regulations  by  xidmg 
night  without  a  lighted  lamp,  and  who, 
to  ascertain  the  name  and  address  of  tbe 
who  refuses  to  stop,  lays  hold  of  and  stops 
bicycle,  and  thereb}'  throws  the  rider  off  tbe  bieyri 
commits  an  assault  upon  such  offender. — HattQ 
V.  TRBEftY,  Q.B.D.,  6. 

14.  Highway — Bridge  repairMe  ratioae 
Recovery  of  expenses  incurred  by  district  commoS  ■ 
effecting  repairs — Local  Oovemment  Act,  1894  [SMi 
57  Via  c.  73),  s.  25,  sub-section  2.— By  eejtioa  S 
sub-section  2,  of  the  Local  Gtovemment  Act,  IW 
it  is  provided  that,  where  a  highway  nspsnsli 
ratione  tenures  is  not  repaired  by  the  penioa  Habit  S 
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repair  when  requested  to  do  so  by  the  district 
cooncil,  that  body  may  plaoe  the  highway  in  proper 
repair  and  recover  from  the  person  liable  to  repair 
such  highway  the  necessary  expenses  of  so  doing. 
Held,  that  the  remedy  provided  by  this  sub- 
section is  confined  to  the  occupier  of  the  land  so 
chargeable,  and  does  not  impose  any  liability  on 
the  owner  of  the  land  who  is  not  the  occupier 
thereof  to  refund  to  the  district  council  the  expenses 
incurred  by  the  latter  in  effecting  such  repair. — 
CucKPiBLD  District  Council  v.  Goring,  Q,B.D., 
641. 

15.  Highway  —  Footway — Main  road — County 
horough — Frontagers — Local  Act — LoccU  Oovemment 
Act,  1888  (51  &  62  Vict.  c.  41).  $.  11.— A  local  Act 
passed  in  1871  gave  power  to  the  corporation  of  a 
municipal  borough  to  order  that  in  any  street 
(whether  or  not  a  highway  repairable  by  the 
inhabitants  at  larg^)  footways  should  be  made  by 
the  frontagers  of  such  form,  size,  and  materials  as 
the  corporation  should  direct,  and  provided  that  if 
the  frontagers  made  default  in  the  execution  of 
the  work  the  corporation  might  cause  the  work  to 
be  executed  and  recover  the  expense  incurred  in 
respect  thereof  from  the  frontagers. 

Held,  that  where  the  municipal  borough  had,  by 
virtue  of  the  Local  Government  Act,  1888,  become 
a  county  borough,  the  provisions  of  section  11  of 
that  Act  bad  not  the  eifect  of  repealing  the  pro- 
visions of  the  local  Act  as  regaras  streets  which 
were  main  roads  within  the  meaniug  of  the  High- 
ways and  Locomotives  (Aroendmeut)  Act,  1878. — 
LODOK  V,  HUDDBRSPIELD  (MaYOR),    Q,B,D. 

16.  Justices — Private  street  works — Objection  by 
/rontagers  —  Insufficiency  and  unreasonableness  — 
trivaU  Street  Works  Act,  1892  (55  &  56  Vict.  c.  67), 
3.  7  (d). — The  appellants,  an  urban  authority, 
passed  a  resolution  under  section  6,  sub-section  1, 
of  the  Private  Street  Works  Act,  1892,  to  do  what 
were  **  private  street  works  "  within  that  section. 
Such  works  did  not  include  the  widening  of  the 
particular  street  in  question.  Specifications  and 
plans  were  prepared,  and  the  appellants  passed  a 
resolution  approving  the  same.  The  respondent,  a 
frontager  in  the  said  street,  objected,  the  ground 
of  his  objection  being  that  the  proposed  works 
were  "insufficient  or  unreasonable"  within  the 
meaning  of  section  7,  clause  (d),  of  the  Act.  It 
was  proved  before  the  justices  that  the  proposed 
works  were  necessary  and  proper  for  the  user  of  the 
»treet  as  a  street.  The  Justices  held  that  the 
proposed  works  were  "  insufficient  or  unreasooable  ** 
Irittiiii  section  7,  clause  (d),  on  the  ground  that  the 
ttreet  was  too  narrow  and  that  the  proposed  works 
Ud  not  include  the  widening  of  it ;  and  accordingly 
diowed  the  objection. 

Held,  that  the  jurisdiction  of  the  justices  upon 
n  objection  under  section  7,  clause  (d),  was  limited 
9  determining  whether  the  proposed  works  were 
ufficient  to  effect  the  purpose  proposed  to  be 
ffected ;  aud  that  the  order  of  the  justices  should 
e  quashed,  as  they  had  based  their  decision  upon 
iber  ooosideratious — viz.,  the  widening  of  the 
breet. — Mansfield  (Mayor)  v.  Butterwokth, 
KB.D.y  650. 

1 7-  Land — Purchase  of— Land  acquired  for  sewage 
lorks — Land  **  not  required  "  for  purpose — Land  not 
nfmediately  required — User  of  land — Public  Health 
ct^  1 875  (38  &  39  Vict.  c.  55),  s.  175.— Circumstances 
Oder  ^hich  lands  acquired  by  a  local  authority 
ader  section  175  of  the  Public  Health  Act,  1875, 
U  be  ordered  to  be  sold  as  "  not  required  for  the 
^poae  for  which  they  were  acquired  "  within  the 
Waning  of  the  section,  in  cases  where  the  whole 


of  the  lands  is  not  immediately  required  for  the 
purpose. 

Consideration  of  the  question  what  is  a  lawful 
interim  user  of  such  land  not  immediately  required. 

A  portion  of  lands  which  were  bought  by  the 
defendants,  and  as  to  the  greater  part  used,  for 
the  purpose  of  permanent  sewage  works,  was  used 
by  them  to  receive  dustbin  refuse,  and  works  had 
been  executed  thereon  for  this  purpose. 

Held,  (1)  that  the  whole  of  the  lands  were 
required  for  sewage  purposes ;  (2)  that  the  defend- 
ants had  not  dealt  with  any  part  of  it  so  that  it 
could  not  be  used  for  sewage  purposes,  and  the 
plaintiff  was  therefore  not  entitled  to  a  declaration 
that  any  portion  should  be  sold  under  section  175 ; 
and  (3)  that,  though  the  works  did  not  make  that 
portion  wholly  unfit  for  sewage  purposes,  such  user 
was  injurious  to  its  proper  user  for  sewage  purposes 
and  inconsistent  with  the  purpose  for  which  the 
land  was  acquired,  and  was  not  a  lawful  user  of  the 
land. 

Another  portion  of  the  same  lands  was  used  as 
a  recreation  ground,  and  a  path  had  been  made  and 
some  benches  put  there,  and  the  defendants  were 
alleged  to  intend  making  a  lake  and  a  bathing- 
place  there. 

Held,  that  it  was  not  unlawful  to  permit  this 
portion,  which  was  not  at  the  time  required  for  the 
ultimate  purpose  for  which  it  was  acquired,  to  be 
temporarily  used  as  a  recreation  ground,  provided 
that  care  was  taken  to  prevent  any  rights  from  being 
acquired  over  it  which  would  interfere  with  the  user 
of  the  land  for  its  ultimate  purpose  whenever 
required ;  but 

Held,  on  the  evidence,  that  the  defendants  had 
contemplated  using  some  of  this  portion  for 
purposes  which  were  not  justifiable  interim  pur- 
poses. —  Attorney-General  v.  Teddinqton 
District  Council,  Ch.D,  Bomer,  J.,  88. 

18.  London  County  Council — New  street — Improve^ 
ment  charges  —  **  Initial  valuation"  —  Licensed 
premises — Evidence  of  takings  and  payments — Value 
of  the  tying  covenant — **  Trade  interest" — London 
County  Council  {Tower  Bridge  Southern  Approach) 
Act,  1895  (58  &  69  Vict.  c.  cxxx,). — In  estimating 
the  **  initial  value  "  of  licensed  premises  under  the 
London  County  Council  (Tower  Bridge  Southern 
Approach)  Act,  1895,  the  arbitrator  must  not  take 
into  consideration  the  takings  and  payments,  nor 
any  tying  covenant,  as  elements  of  the  value  of  the 
site,  nor  must  he  take  into  consideration  the  tak- 
ings and  payments  as  evidence  of  value  of  the 
site  and  buildings,  and  such  evidence  should  not 
be  admitted  even  for  the  purpose  of  testing  the 
evidence  of  witnesses. 

In  the  case  of  a  tying  covenant  in  a  lease 
whereof  less  than  twenty-one  years  are  unexpired, 
the  value  of  the  site  and  buildings  must  be  treated 
as  the  same  whether  the  covenant  is  considered 
or  not,  though  the  benefit  of  it  may  be  differently 
apportioned  between  the  lessor  and  lessee. 

In  estimating  the  value  of  the  owner's  estate  and 
interest  in  the  site  and  building,  the  tying  covenant 
should  be  taken  into  consideration,  as  it  is  not  a 
trade  interest  within  section  36. — Lonbon  Coxtnty 
Council  and  City  of  London  Brewery  Co.'s 
Arbitration,  Be,  Q.B.D.,  172. 

19.  Nuisance — Non^removal  of  milk — "  Building  *' 
— Dairies,  Cowsheds,  and  Milk  Shops  Order,  1885. — 
No.  29  of  the  Regulations  of  the  London  County 
Council  as  to  Dairies,  Cowsheds,  and  Milk  Shops 
provides  that  every  purveyor  of  milk  shidl,  on  any 
outbreak  of  infectious  disease  within  the  building 
or  upon   the  premises  in  which  he  keeps  miJx 
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ooming  to  his  knowledge,  remove  all  milk  for  sale 
fi'om  Buoh  building  until  it  bae  been  disinfeoted* 

The  respondent,  a  purveyor  of  milk,  was  tenant 
of  a  three-storied  building,  each  fioor  of  which  was 
adapted  for  separate  occupation,  but  with  a  oentrid 
staircase  common  to  each.  He  occupied  the 
ground -floor  for  the  purpose  of  his  business,  sub- 
let the  first-floor,  and  occupied  the  second -floor  as 
a  residence  for  himself  and  his  family.  One  of  his 
children  had  scarlet  fever  in  a  room  on  the  second- 
floor. 

Held,  that  this  was  an  outbreak  of  infectious 
disease  within  the  building  in  which  the  respon- 
dent kept  milk,  and,  therefore,  that  the  non- 
removal  from  the  ground-floor  of  milk  for  sale 
there  was  an  infringement  by  him  of  the  above 
regulation.— LoNDOKCoimTYCouwoiLv.  Sdwabds, 

20.  Practice — Costs — Action  against  corporaiion — 
Action  for  injunction — Public  Authorities  Protection 
Act,  1893  (56  &  67  Vict.  c.  61),  s.  1  (b).— By  the 
Public  Authorities  Protection  Act,  1893,  s.  1,  where, 
after  the  Act,  '*any  action  is  commenced  .  .  . 
against  any  person  for  any  act  done  in  pursuance 
or  execution,  or  intended  execution,  ...  of 
any  public  duty  or  authority,  the  following  pro- 
vision shall  have  effect :  (6)  Wherever,  in  any  such 
action,  a  judgment  is  obtained  by  the  defendant, 
it  shall  carry  costs  to  be  taxed  as  between  solicitor 
and  client." 

Held,  that  the  word  '^action,'*  as  used  in  the 
Act,  referred  to  every  action,  and  its  generality 
ought  not  to  be  restricted,  and  therefore  that  an 
action  for  an  injunction  to  restrain  a  municipal 
corporation  from  using  a  building  as  a  small-pox 
hospital  was  within  the  Act. 

Held,  also,  that  the  court  had  no  discretion  under 
the  Act,  and  that,  judgment  having  been  given  for 
the  corporation  in  the  action,  the  Act  must  be 
followed,  and  costs  given  as  between  solicitor  and 
client.— Habbop  v.  Obsbtt  (Mayor),  Ch.D.  Bomer, 
./.,  391. 

21.  Privies  and  water- dosets — Powers  of  local 
authority — No  general  resolution — Notice  to  provide 
sujffkient  water- closet  —  Specification — Validity  of 
notice— Public  Health  Act,  1876  (38  &  39  Vict.  c.  65;, 
s.  36.— The  Public  Health  Act,  1875,  provides  by 
section  36  that  if  a  house  appears  to  the  local 
authority  to  be  without  a  sufficient  water-closet, 
earth-doset,  or  privy,  the  authority  shall  by  written 
notice  require  the  owner  or  occupier  "  to  provide 
a  sufficient  water-closet,  edrth-doset,  or  privy," 
and  that  '*  if  such  notice  is  not  complied  with," 
the  authority  may  do  the  work  and  recover  the 
expenses  from  the  owner. 

The  plaintiff  B.  was  the  owner  of  a  house,  and 
on  the  24th  of  November,  1897,  the  defendants 
served  on  him  a  notice  that,  as  the  house  was 
without  a  sufficient  water-closet  he  was  **  to  pro- 
vide a  sufficient  water-closet  to  the  said  house 
according  to  the  specification  given  bj  this  notice," 
and  then  followed  the  usual  notice  that  if  the  work 
was  not  done  the  authority  would  enter  and  do  the 
work,  and  a  specification  of  the  kind  of  water-closet 
to  be  put  in. 

In  an  action  for  an  injunction  to  restrain  the 
authority  from  entering. 

Held,  that  the  notice  was  bad  on  the  ground 
that  it  did  not  allow  the  owner  to  comply  with  it 
by  providing  any  other  '* sufficient"  water-closet 
than  that  specified,  although  it  was  not  given  in 
pursuance  of  a  general  resolution  without  regard 
to  the  particular  requireoieuts. 

Semhle,  that  it  might  be  bad  also  for  leaving  out 


the  words  "  earth-doset  or  privy,"  which,  accord- 
ing to  tiie  section,  the  premises  should  be  without 
before  the  notice  can  be  given. 

In  such  a  case  the  remedy  of  the  plaintiff  is  not 
by  appeal  to  the  Local  Government  Board  undv 
section  268  of  the  Public  Health  Act,  1875,  bat 
appeals  to  that  body  lie  only  in  cases  where  the 
question  arises  as  to  the  suffidency. — ^BoBnrsoar  v. 
BuNDEBLAim  (Mayor),  Q,B.D. 

22.  Provisional  order— Construction  of— Two  pro- 
visional  orders  confirmed  by  Act  of  Parlianteut  ike 
same  day — Inooneistency  between. — Where  a  pro- 
visional order  nves  power  to  a  local  authority  to 
purchase  an  uimertaking  upon  terms  of  iaming  or 
transferring  to  the  undertakers  such  an  amount  of 
stock  as  wuL  produce  by  the  interest  or  dividends 
thereon  an  **  annuity  "  of  5  per  cent,  per  annna 
upon  the  sum  properly  expended  by  the  mider- 
tcOters  upon  the  undertaking,  and  ohaqseahle  to  ths 
capital  account,  the  local  authority  can  only 
exercise  the  power  to  purchase  the  undertakiiig  \if 
issuing  or  transferring  *'  irredeemable  "  stock. 

Where  a  subsequent  provisional  order  took  awiy 
the  power  of  the  local  authority  to  issue  "  irredesB- 
able"  stock,  the  power  to  purchase  givm  inths 
above  form  is  then  no  longer  exercieeable ;  and 
the  fact  that  the  two  provisional  orders  were  eoo- 
firmed  by  Act  of  Parliament  on  the  same  day  doa 
not  give  the  local  authority  implied  power  to  imm 
irredeemable  stock  to  carry  out  the  power  to  par- 
chase. — ShSFFIBLD    COBPO&iLTIOV    V.     SuUfJflKLS 

Elbgtbio  Light  Co.,  Ch,D,  North,  J.^  48d. 

23.  Public  Health— Local  statute— Implied  reped 
of  special  by  general  Act — Paving  expenses  in  street-- 
Highway  repairaUe  by  inhabitants  at  large — LiaiH*t§ 
of  frontagers — Ashton-under'Lyne  Improvement  Ad, 
1849  (12  &  13  Vict.  c.  xxxv,),  s.  20— Public  HesiA 
Act,  1875  (38  &  39  Vict,  c  55),  ss.  149,  150,  Ml- 
Under  a  local  Act  passed  in  1849,  if  any  strest 
whetiier  repairable  by  the  inhabitanta  at  large  m 
not,  was  not  sewrred,  levelled,  paved,  and  ocher> 
wise  completed  to  the  satLsfaction  of  tlie  vta 
authority,  the  latter  might  order  the  frontageti  ti 
execute  the  necessary  works,  and,  upon  the  froa- 
tagers  making  default,  might  themadvea  exeeste 
the  works  and  apportion  the  expenaee  among  tfci 
frontagers. 

By  section  149  of  the  Public  Health  Act»  ISTi^ 
all  streets  repairable  by  the  inhabitants  at  IsifS 
thin  any  urban  district  were  vested  in  tbe  s  ~ 


within  any 

authority,  who  were  bound  to  cause  them  tD  k 
levelled,  paved,  altered,  and  repaired  as  uci'sasi 
might  require.  By  section  150  the  urban  watisadtf 
had  power,  in  the  case  of  streets  not  rapaixaUetf 
the  inhabitants  at  large,  to  charge  the  eTpwisii 
of  sewering  and  paving  them  upon  the  frontager 

Hdd,  that  there  was  nothing  in  the  Fahift 
Health  Act,  1875,  whidi  showed  an  intantaoa  to 
repeal  the  above  provision  of  the  local  Act*  tm 
that,  therefore,  the  urban  authority  oo«ild,  wum 
that  section,  charge  the  frontagers  with  tti 
expenses  of  sewering,  paving,  and  otherwise  eosri 
Dieting  a  street  repairable  by  the  inhabitaBti  ^ 
large.— A8HTON-X7ia)S]i-LYKS  (Mayor)  v.  Fv&k 
C.A.,  100.  J 

24.  Public  health  —  Notice  to  provide  smfals^ 
waier'closet — Validity  of  notice— Public  HeattM 
1875  (38  &  39  Vict.  c.  55),  s.  36.— A  local  antbo 
acting  under  section  36  of  the  Public  Health  JU 
1875,  served  a  notice  on  the  owner  of  a  ham 
requiring  him  to  provide  a  suffident  pci^  oa  1i 
waste  water-doset  system  in  aooordanoe  wiApta 
which  might  be  seen  at  the  offioe  of  the  bom| 
surveyor. 
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Held,  that  such  notice  was  not  in  compliance 
with  the  statute. 

Dedaion  of  the    Divisional  Court  {ante,  p.  30) 
aflBrmed.— Wood  v.  Widnes  (Mayor),  G.A.,  293. 

26.  Rating— Drainage  hoard  —  CkueiJicaUan  of 
properties  in  district  according  to  amount  of  benefit 
received— Froportionate  rating— Legality  o/. —Drain- 
age oommissioners,  who  have  all  the  powers  of 
commissioners  of  sewers  in  the  levying  of  drainage 
rates,  cannot  classify  the  different  rateable  pio- 
parties  in  their  district  and  levy  proportionate  or 
differential  rates  upon  properties  in  each  class 
according  to  the  suppnosed  quantum  of  benefit 
received  or  danger  avoided  by  the  properties  in 
that  class ;  but  they  must  levy  an  equal  rate  upon 
all  properties  in  their  district  which  are  benefited  by 
the  works. — Knight  v.  Langpobt  Dbainage 
BoABD,  Q,B.D.,  392. 

26.  Baiing— Local  Act --Limit  imposed  hy— Public 
Health  Act,  1875,  s,  207.— By  the  Crediton  Im- 
provement Act,  1836,  after  defining  the  limits  of 
the  town  of  Crediton  for  the  purposes  of  the  Act, 
the  commissioners  appointed  thereunder  were 
authorized  to  levy  a  rate  within  the  limits  of  the 
Act  not  exceeding  2s.  Id.  in  the  pound,  and  further, 
all  persons  assessed  under  the  Act  should  be 
released  from  liability  for  repairs  of  highways  out- 
side the  limits  of  the  Act. 

The  commissioners  are  the  urban  authority 
under  the  Public  Health  Act,  1875,  and  by  section, 
207  of  the  Act  if  all  expenses  incurred  by  them 
in  the  execution  of  the  Sanitary  Acts,  which  at  the 
time  of  the  passing  of  the  Act  were  payable  out  of 
a  general  district  rate,  then  the  expenses  incurred 
by  the  authority  in  the  execution  of  the  Act  of 
1875  shall  be  paid  out  of  such  rate. 

At  the  time  of  the  passing  of  the  Local  Govern- 
ment Act,  1894,  the  parish  of  Crediton  was  partly 
within  and  partly  without  the  urban  district  of 
Crediton,  but  by  the  County  of  Devon  (Crediton) 
Confirmation  Order,  1894,  the  urban  district  was 
extended  to  include  the  part  of  the  parish  outside 
the  former  urban  district,  and  it  was  further  pro- 
vided that  the  district  should  be  deemed  to  nave 
been  extended  prior  to  the  passing  of  the  Act,  and 
the  part  of  the  parish  transferred  by  the  Order 
was  deemed  not  to  have  been  in  the  rural  sanitary 
district. 

The  appellant  is  the  occupier  of  a  dwelling-house 
and  lands  wholly  within  the  limits  of  the  Improve- 
ment Act. 

On  the  22nd  of  September,  1896,  the  Crediton 
Urban  District  Council  made  a  rate  for  the  whole 
district,  including  the  added  area,  headed  "  The 
Crediton  Improvement  Bate  for  the  year  ending 
Midsummer,  1897.*' 

The  rate  was  at  3s.  6d.  in  the  pound  on  all 
honaes  and  buildings,  &c.,  and  10^.  on  arable 
meadow,  &c. 

The  rate  was  levied  to  defray  expenses  to  be 
incurred  by  the  council  under  the  Public  Health 
Act,  1875,  including  the  purposes  for  which  the 
rates  were  leviable  under  the  Improvement  Act. 
The  rate  was  for  the  repair  of  highways  within  the 
area  of  the  Improvement  Act,  as  in  that  Act 
defined,  and  also  m  the  added  area. 

The  court  of  quarter  sessions  amended  the  rate 
by  expressing  that  it  was  also  made  under  the 
Pablic  Health  Act,  1875,  and  so  amended  held  the 
rate  sood.    The  appellant  appealed. 

Said,  that,  although  a  court  of  quarter  sessions 
has  power  to  amend  a  rate,  the  rate  in  the  present 
case  was  bad,  as  it  exceeded  the  limit  imposed  by 
the  Improvement   Act,   for  that  Act  was  still  in 


force  and  unaffected  by  subsequent  legislation. — 
Hill  v.  Crediton  Distbict  Cottnoil,  Q»B.D, 

27.  Rating — Betrospedive  rate — Judgment  debt  dtie 
'from  load  authority — Mandamus  to  levy — Public 
Health  Act,  1876  (38  &  39  Vict.  c.  55),  s.  230— In 
1893  the  T.  Council  agreed  to  supply  the  L.  Rural 
Council  with  water  on  certain  terms.  In  May, 
1895,  the  T.  Council  demanded  of  the  L.  Council  pay- 
ment of  £92  for  water  supplied  in  excess  of  the 
minimum  qoantity.  The  L.  Council  complained  of 
a  breach  of  contract  on  part  of  the  T.  Council,  and 
claimed  to  be  entitled  to  damages.  In  March, 
1897,  the  T.  Council  brought  an  action  to  enforce 
their  claim ;  and  the  L.  Council  delivered  a 
counter-claim.  In  May,  1897,  judgment  by  con- 
sent was  entered  for  the  plaintiffs  for  £63.  In 
October,  1897,  the  T.  Coun<ul  obtained  a  rule  nisi 
for  a  mandamus  to  the  L.  Council  to  levy  a  rate  to 
pay  the  judgment  debt.  In  January,  1898,  the 
rule  was  made  absolute.  The  L.  Council  con- 
tended that  they  had  no  power  to  make  a  retro- 
spective rate. 

Held,  that,  inasmuch  as  the  debt  due  from  the 
L.  Council  was  not  ascertained  till  the  judgment, 
aud  the  mandamus  was  obtained  within  the  rating 
year,  the  rate  which  was  ordered  was  not  retro- 
spective. 

Held,  also,  that,  even  if  it  was  retrospective,  yet, 
being  not  a  i)oor  rate,  but  a  rate  for  special 
expenses,  excuse  might  be  shown  for  not  having 
moved  for  a  mandamus  earlier,  and  that  in  this  case 
ample  excuse  had  been  shown. — Bbo.  v,  Leigh 
DiSTEiOT  CoimoiL,  G.A.y  471. 

28.  Rating — Water  supply — Water  rates — Water 
rents — Contributory  place — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  229.— When  a  district 
council  provide  a  supply  of  water  to  a  contributory 
place,  in  pursuance  of  section  51  of  the  Public 
Health  Act,  1875,  it  ia  within  their  discretion  how 
much  of  the  sum  required  to  meet  the  expenses  of 
such  supply  shall  be  raised  by  water  rates  and 
water  rents.  The  residue  may  t>e  raised  by  a  rate 
upon  the  contributory  place,  as  for  special  expenses, 
under  section  229. 

Semble,  section  229,  by  which  the  expenses  of 
providing  a  water  supply  to  any  contributory  place 
are  made  special  expenses,  includes  such  supply  to 
a  part  of  a  contributory  place. — Horn  v.  Sleafobd 
DiBTRior  CoimciL,  Q,BiD.,  555. 

29.  Sewer — Bye-law — Cesspools —  Conduit.  —  B., 
the  owner  of  certain  houses,  constructed  a  series 
of  cesspools  for  their  drainage  on  his  own  land. 
He  then  constructed  a  conduit,  which  conveyed 
the  overflow  therefrom  to  a  larger  cesspool.  He 
was  summoned  for  constructing  these  cesspools  so 
as  to  have  an  outlet  into  a  sewer — ^viz.,  the  conduit 
and  the  large  cesspool,  contrary  to  the  local  bye- 
law.  • 

The  magistrates  were  of  opinion  that  the  conduit, 
being  used  for  the  drainage  of  several  dwelling- 
houses  occupied  by  different  persons,  was  a  sewer, 
and  that  an  offence  had  been  committed. 

Held,  that  the  magistrates  were  wrong,  and  that 
the  appellant  had  not  constructed  these  cesspools 
contrary  to  the  bye-law. — Button  v.  Tottsnhak 
Council,  Q.B.D. 

30.  Sewers — Factory  re/use — Mandamus — Com* 
plaint  to  Local  Oovemment  Board— Public  HecUth 
Act,  1875  (c.  55),  ss.  15,  299— Rivers  Pollution 
Prevention  Act,  1876  (c.  75),  s.  7.--The  duty  of  a 
local  authority,  under  section  15  of  the  Publio 
Health  Act,  1875,  to  make  such  sewers  as  may  be 
necessary  for  effectually  draining  their  district  for 
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the  pniposes  of  that  Act,  cannot  be  enforced  by  an 
action  for  mandamus  brought  by  a  private  person ; 
the  only  remedy  for  neglect  of  the  daty  is  that 
given  by  section  299  of  the  Act,  a  complamt  to  the 
Local  Gfovemment  Board. 

The  decision  of  the  Court  of  Appeal  in  Peebles  v. 
OBwalcUwisOe  Urban  District  Council,  [1897]  I  Q.  B. 
625,  affirmed.  —  Pasmobb  v.  Oswaldtwxstlb 
DiBTBiCT  Council,  H.L. 

31.  "Sewer**  or  ** drain** — Land  drains  con- 
structed by  railioay  company — Sewer  made  for  drain^ 
ing  land  under  a  local  or  private  Ad — Vesting  in 
ideal  authority — Railways  Clauses  Consolidation  Act, 
1846  (8  Vict,  c,  20),«.'68— PiiWic  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  4,  13.— The  special  Act  of 
a  raUway  company  expressly  incorporated  the  pro- 
visions of  the  Railways  Clauses  Consolidation  Act, 
1845,  and,  pursuant  to  such  last-mentioned  Act, 
the  railway  company  laid  down  pipes  and  oon- 
structed  certain  drains  for  the  purpose  of  carrying 
away  water  from  lands  lying  near  the  railway. 
Down  such  pipes  and  drains,  but  without  the 
knowledge  of  the  railway  company,  some  sewage 
from  houses  erected  on  adjoining  lands  within  the 
district  of  the  local  authority  found  its  way. 

Held,  affirming  the  decision  of  Stirling,  J.  {ante^ 
p.  121),  that  the  drains  were  sewers  within  the 
meaning  of  the  Public  Health  Act,  1875,  but, 
being  made  under  a  private  Act  of  Parliament,  fell 
witlmi  the  second  exception  contained  in  section  13 
of  the  Public  Health  Act,  1875,  and  were  conse- 
quently not  vested  in  the  local  authority. — London 

AND  NoBTH-WMTEKN  IUILWAY  Co.  V.  BUNGOKN 

Council,  C.A.,  484. 

32.  Sewer  made  for  profit — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  13  {i)'-Highways  Act, 
1835  (5  &  6  Will.  4,  c.  50),  ss.  66,  67.— The  word 
**  profit''  in  section  13  (1)  of  the  Public  Health 
Act,  1875,  is  not  to  be  restricted  to  a  direct  money 
payment,  and  where  a  sewer  is  made,  not  for 
sanitary  or  mere  ordinary  drainage  purposes,  but 
in  order  to  avoid  an  expenditure  which  would 
otherwise  have  to  be  incurred  in  order  that  the 
occupation  might  be  equally  beneficial,  it  will  be 
deemed  to  have  been  made  for  the  profit  of  the 
occupier  within  the  meabing  of  that  section. — 
Cboysdalb  v.  Sunbury-on-Thames  District 
Council,  Ch.D.  Stirling,  J.,  667. 

33.  Street — Charges  for  paving,  &c. — Duty  imposed 
by  Act  of  Parliament — Memorial  to  Secretary  of 
Stoic — Wett  Hartlepool  Extension  and  Improvement 
Act,  1870  (38  &  39  Vict.  c.  cxiii.),  ss.  3,  69,  80,  82, 
349,  350  — Where  one  of  two  adjoining  owners  laid 
out  a  strip  of  land  18ft.  wide  at  the  edge  of  hid 
land  to  make  a  road,  the  other  agreeing  to  give  a 
similar  strip  to  make  the  road  36ft.  wide. 

Held,  under  the  West  Hartlepool  Extension  and 
Improvement  Act,  1870,  that  the  18ft.  strip  so  first 
laid  out  was  a  "  street "  and  not  merely  part  of  a 
street,  and  that,  therefore,  charges  for  paving,  &c., 
that  strip  could  properly  be  made  and  enforced 
against  the  other  owner,  notwithstanding  that  he 
had  laid  out  the  agreed  additional  strip,  and  had 
paved  and  made  it  good  at  his  own  sole  expense. 

If  such  charges  constitute,  in  the  circumstances, 
any  hardship  upon  the  owner,  his  remedy  is,  under 
section  349  of  the  Act,  to  appeal  to  the  Secretary 
of  State  by  memorial  for  relief. 

Decision  of  Stirling,  J.  (45  W.  R.  312),  affirmed. 
—West  Habtlkpool  (Mayob)  v.  Robinson,  C.A., 
218. 

34.  •'  Street  **  —  Sewering  ^  Powers  —  *'  Highway 
repairable    by    the    inhabiUints    at   large** — Private 


Street  Works  Act,  1892  (55  &  56  Vict.  c.  57).  «.  5,  6. 
—The  definition  of  "  street "  in  the  Private  Street 
Works  Act,  1892,  s.  5,  excludes  "a  highway 
repairable  by  the  inhabitants  at  large." 

By  section  6  an  urban  authority  is  empoweted, 
with  respect  to  streets,  to  do  certain  sewering 
works. 

An  urban  authoritjr  proposed  to  do  sewering 
works  in  a  certain  place  in  their  borough.  The 
place  in  question  (which  was  called  a  street)  was 
formed  before  1816,  and  had  always  been  open  at 
both  ends  into  highways,  and  the  place  and  build- 
ings had  existed  in  the  same  condition  for  seventy 
years,  and  since  its  formation  the  way  had  been 
used  by  foot-passengers  without  interruption. 
Neither  public  nor  private  repairs  were  proved.^ 

On  a  case  stated  on  the  hearing  and  determina- 
tion by  justices  of  objections  to  the  proposed 
works. 

Held,  that  the  place  in  question  waa  not  a 
"  street  **  within  the  meaning  of  the  Act,  being  a 
footway  repairable  by  the  inhabitants  at  large, 
and  therefore  the  urban  authority  had  do  power 
to  execute  the  proposed  works. — Rishton  ». 
Habungden  Cobpobation,  Q.B.D. 

35.  Transfer  of  areas— Adjustment — Local  Qovem- 
ment  Act,  1894  (56  &  57  Vict.  c.  73),  s.  68.— By  the 
Local  Government  Act,  1894,  s.  68,  (1)  when  any 
adjustment  is  required  for  the  purpose  of  this  Act, 
or  of  any  order  .  .  .  under  this  Act,  then,  if 
the  adjustment  is  not  otherwise  made,  the  aathor- 
ities  interested  may  make  sjgreements  for  the 
purpose,  and  may  thereby  adjust  any  property. 
income,  debts,  liabilities,  and  expenses  so  far  as 
affected  by  this  Act,  or  such  scheme,  order,  or  thing 
of  the  parties  to  the  agreement ;  (2)  in  default  of 
an  agreement,  and  as  far  as  any  such  agreement 
does  not  extend,  such  adjustment  shall  be  refened 
to  arbitration  in  accordance  with  the  Arbitratioa 
Act,  1889,  .  .  .  and  his  (the  arbitzmtor^s) 
award  may  provide  for  any  matter  for  which  an 
agreement  might  have  provided. 

By  an  order  of  the  L.  County  Council  a  part 
of.  the  township  of  B.  was  detached  from  the  R. 
Union,  and  was  included  in  the  H.  Union. 

The  guardians  of  the  R.  Union  gave  notice  that 
this  detachment  caused  them  a  loss  and  demanded 
adjustment  by  arbitration. 

Held,  that  an  adjustment  was  necessary,  and  thai 
in  making  such  adjustment  the  amount  of  the  oat- 
standing  loans  chargeable  upon  the  common  fond 
of  theR.  Union,  tiie  large  amount  of  workhouse 
accommodation  provided  by  the  R.  Union,  and  the 
unsuitability  and  unfitness  of  a  great  part  of  the 
R.  Workhouse  for  the  purposes  for  which  it  was 
provided,  riiould  be  taken  into  consideration,  aa  the 
loan  and  the  workhouse  would  both  require  adjust- 
ment. 

Also,  though  the  fact  of  the  large  number  of 
paupers  requiring  relief  in  the  R.  Union  owing  to 
the  situation  and  dense  population  of  the  town  of 
R.,  the  absence  of  pauperism  in  the  transfscred 
area,  the  loss  of  contribution  in  that  area,  and  the 
increase  of  rates  leviable  in  the  remainder  of  the  R. 
Union  by  reason  of  such  transfer,  might  not  if  it 
stood  without  the  other  considerations  need  adjust- 
ment, yet  when  adjusting  the  other  matters  ii 
might  rightly  be  taken  iuto  consideration. — ^RocH- 
DALB  Union  v.  HASLiNaDEir  Union,  Q.B.D. 

36.  Unsanitary  area  acquired  under  the  HouMi^g 
of  the  Working  Classes  Act,  1890  (63  &  54  Vict,  c  TO) 
— Improvement  scheme  —  Provisional  order — 0»- 
firmatory  Act-^Valuation  for  compensation — Pr^ 
perty  in  premises  acquired — Beversioner — Bi^ki  to«« 
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— CobU  —  Homing  of  the  Working  Classes  Act, 
1890  (53  &  54  Vict.  c.  70),  M.  4,  5,  6,  7,  8,  12,  20,  21. 
— ^Where  property  in  an  unhealthy  district  is  com- 
pnlsorily  acquired  by  a  local  authority  under  the 
Housing  of  the  Working  Classes  Act,  1890,  persons 
interested  therein  retain  all  their  legal  rights  in 
respect  of  the  same  until  the  provisional  order 
made  in  respect  thereof  under  section  8  of  the  Act 
has  been  confirmed  by  Act  of  Parliament  under 
sub-section  6  of  section  8. 

Where  property  is  taken  under  this  Act  the 
estimate  of  the  yalne  payable  by  way  of  compen- 
sation under  section  21  is  not  lunitea  to  the  value 
of  the  property  as  given  in  the  estimate  made 
under  the  improvement  scheme  provided  for  by 
sections  4  and  6.— Dyb  v.  Patmak,  Ch,D.  Byrne, 
J.,  200. 

37.  Vendor  and  purchaser — Burial — Purchase  of 
land  by  district  council  for — Action  for  injunction 
under  Burial  Act,  1855  (18  &  19  Vict.  c.  128).  s.  9 
— Costs — Public  Authorities  Protection  Act,  1393 
(56  &  57  Vict,  c,  61).— The  rule  that  a  grantor 
cannot  derogate  from  his  own  grant  dis- 
entitles the  vendor  of  land  for  the  purposes  of 
a  cemetery  from  claiming  the  benefit  of  the  pro- 
hibition in  section  9  of  the  Burial  Act,  1855, 
against  burying  within  100  yards  of  a  dwelling- 
house,  in  respect  of  a  house  situate  on  other  land 
of  the  vendor;  and  a  lessee  or  occupier  thereof, 
after  and  with  full  knowledge  of  the  vendor's 
grant,  cannot  be  in  a  better  position  than  his  own 
grantor. 

In  the  above  action,  which  was  for  an  injunction 
under  section  9  of  the  Burial  Act*  1855,  to  restrain 
a  district  council  from  usiDg  land  for  the  purposes 
of  a  cemetery  within  100  yards  from  the  plaintiff's 
dwellinff-house,  judgment  was  accordingly  given 
for  the  defendants. 

The  defendants  then  claimed  that  they  were 
entitled  as  of  right  to  costs  as  between  solicitor 
and  dient  by  virtue  of  the  Public  Authorities 
Protection  Act,  1893. 

Held,  that  the  action  Wdts  for  an  "act  done  in 
pursuance  of  public  duty,  and  was  therefore  one  to 
which  the  Act  applied.— Toms  v.  Ci*acton  Distbiot 
CoxmciL,  Ch.D.  Romer,  J.,  629. 

See  also  Charity,  2,  3 ;  Corporation,  4 ;  Election 
Liaw,  1,  2;  Highway,  9;  Justices,  3;  Poor  Law, 
4,12. 

I^OCKE-KINQ'S  ACT.— See  Partnership,  2, 

IX)NDON  BUILDINQ  ACTS.— See  Metropolis,  1-6. 

r-X7NACY:— 

1.  Conditional  devise  to  lunatic — Performance  of 
condition  by  committee  of  lunatic*s  estate — Benefit  of 
lunatic — Jurisdiction  of  court  to  order  performance — 
Statute  De  Prerogativa  Begis  (17  Edw.  2,  statute  1, 
c.  lOy^Lunacy  Act,  1890  (53  Vict.  c.  5).— Notwith- 
standing the  statute  De  Prerogativa  Regis,  the  court 
has  power,  under  its  general  jurisdiction,  to  direct 
the  committee  of  the  estate  of  a  lunatic  to  elect  on 
behalf  of  the  lunatic  to  accept  a  devise  of  land 
made  to  him,  on  condition  that  the  devisee  shoidd 
within  a  year  from  the  death  of  the  testator 
execute  a  re- settlement  of  certain  family  estates, 
and  to  execute  on  behalf  of  the  lunatic  a  re-settle- 
ment of  those  estates.— Sefion  (Eabl),  Be,  C.A. 

2.  Lunatic  judgment  debtor  —  Maintenance  — 
Ileceivtr— Execution — Seizure  by  sheriff— Priority — 
Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  116,  117.— The 
Court  in  Lunacy  cannot  deprive  execution  creditors 
of  a  lunatic  of  tiieir  rights  over  his  property  not 


under  the  control  of  the  court  when  seized  under 
legal  process. 

The  property  of  a  lunatic,  though  coming  within 
the  jurisdiction  of  the  Crown  as  soon  as  a  summons 
in  Lunacy  is  issued,  is  not  withdrawn  from  lesal 
process  by  a  creditor  of  the  lunatic  until  an  oraer 
is  made  showing  that  the  Crown  has  actually 
taken  the  property  of  the  lunatic  under  its 
protection. 

In  Be  WinMe,  42  W.  B.  613,  [1894]  2  Ch.  519, 
explained.— Clarke,  Be,  Lun.,  337. 

3.  Lunatic  out  of  jurisdiction — Property  within 
jurisdiction — Curator  according  to  law  of  Jersey — 
Bight  to  transfer — Discretion, — A  lunatic  who  was 
resident  in  Jersey  owned  stock  and  shares  in  this 
country.  The  curator  of  the  person  and  property 
of  the  lunatic  appointed  according  to  the  law  of 
Jersey  applied  for  a  transfer  to  hiui  of  such  stock 
and  shares. 

Held,  that,  under  section  134  of  the  Lunacy  Act, 
1890,  the  court  had  a  discretion  to  refuse  such 
transfer. 

In  re  Brown,  44  W.  B,  17,  [1895]  2  Ch.  666, 
considered.— EInight,  Be,  Lun.,  289. 

4.  Lunatic  sole  trustee — Government  stock — Vesting 
order — Transfer  of  stock — Form  of  order— Lunacy 
Act,  1890  (53  Vict,  c  5),  ss.  136  (1)  (4),  137.— 
Where  a  vestiog  order  is  made  under  sub-section  1 
of  section  136  of  the  Lunacy  Act,  1890,  with 
reference  to  Government  stock  stajiding  in  the 
name  of  a  lunatic  trustee,  the  order  should  direct 
the  person  in  whom  the  right  to  call  for  a  transfer, 
and  to  transfer  the  stock,  and  to  receive  the 
dividends  due  and  to  accrue  due  thereon,  is  vested, 
to  transfer  the  stock  into  his  own  name,  to  be  held 
by  him  upon  the  trusts  applicable  thereto. 

Be  Oregson,  [1893]  3  Ch.  233,  approved  and 
followed. 

Such  an  order  is  not  an  order  appointing  a 
person  to  make  a  transfer  of  stock  within  the 
meaning  of  section  137  of  the  Act  of  1890,  and  it 
is  not  necessary  to  appoint  an  officer  of  the  Bank  of 
England  to  make  the  transfer. — G ,  Be,  C.A, 

5.  Maintenance — Committee  of  person — Liability 
to  account — Allowance  paid  quarterly  in  advance — 
Death  of  lunatic  before  expiration  of  quarter. — Pay- 
ment was  made  quarterly  in  advance  by  the  com- 
mittee of  a  lunatic's  estate  to  the  committees  of 
the  person  of  a  fixed  annufd  sum  which  the  master 
had  allowed  for  the  lunatic's  maintenance,  but  the 
order  in  lunacy  did  not  expressly  authorize  pay- 
ment to  be  made  in  advance.  The  lunatic  having 
died  shortly  after  the  beginning  of  the  fourth 
quarter,  for  which  the  allowance  had  been  paid  in 
advance  as  usual,  the  executors  of  the  lunatic 
brought  an  action  against  the  committees  of  the 
person  to  recover  so  much  of  the  said  quarterly 
allowance  as  had  not  been  expended  in  the  main- 
tenance of  the  lunatic. 

Held,  that,  inasmuch  as  the  lunatic  was  only 
maintained  for  nine  months  and  a  few  w«'ek8,  and 
the  committees  of  the  person  had  received  a  whole 
year's  allowance,  the  lunatic's  executors  were 
entitied  to  recover  such  part  as  could  not  be  said 
to  have  been  properly  expended  by  the  committees 
in  her  maintenance,  regard  being  had  to  the  pro- 
visions of  the  order  in  lunacy. 

The  obsf'rvations  of  Lord  St.  Leonards  in  In  re 
Ponsonby,  3  Dm.  &  War.  27,  31,  2  Connor  &  L. 
30,  32,  must  be  considered  to  be  made  with  regard 
to  the  ordinary  case  where  the  lunatic  is  properly 
maintained  for  the  whole  year. — St&A2TGWAY8  v. 
Bead,  Ch.D.  Bomer,  J.,  671. 


Ill         Malicious  Injuries  Ads. 


DIGEST. 


Married  Woman.  112 


6.  Person  of  unsound  mind  not  so  found — **  Law- 
fully detained  " — Determination  of  reception  order — 
Effect  of—Lunacy  Act,  1890  (53  Vict,  c.  6),  s.  116, 
sub-section  1  (o). — ^Where  an  order  had  been  made 
by  the  jadge  in  lunacy,  under  sab-section  1  (c)  of 
section  116  of  the  Lunacy  Act,  1890,  it  does  not 
come  to  an  end  by  the  mere  fact  of  the  person  to 
whom  it  refers  ceasing  to  be  under  detention ;  bat 
an  order  is  required  to  discharge  the  lunatic,  and 
the  discretion  to  make  such  an  order  ought  not  to 
be  exercised  unless  the  court  is  satisfied  that  the 
delusions  under  which  the  lunatic  was  sufferiog 
have  ceased. — S ,  Be,  C*A. 

See  also  Administration,  3 ;  Probate,  8 ;  Will,  25. 

MALICIOUS   INJURIES   ACTS.  —  See    Criminal 
Law,  7-9. 

MANDAMUS:— 

Refusal  to  produce  minutes  of  burial  board  to  rate- 
payer— Application  not  honk  fide — Ulterior  motive — 
Burial  Act,  1852  (15  &  16  Vict.  c.  85),  m.  16,  17,— 
By  the  Burial  Act,  1852,  s.  16,  the  minutes  of  the 
burial  board  are  to  be  entered  in  a  book,  and  by 
section  17  "  all  such  books  are  to  be  open  to  the 
examination  of  every  .  .  .  ratepayer  .  .  . 
who  may  take  copies,"  and  if  this  is  not  permitted 
there  is  a  penalty  of  £5.  A  ratepayer  named 
Hatton  made  an  application  to  the  district  council 
of  Wimbledon,  being  the  burial  board,  for  his 
solicitors  to  inspect  and  take  copies  of  these 
minutes.  Those  solicitors  were  acting  for  a  com- 
pany, who  for  another  matter  wished  to  obtain 
inspection  of  those  books.  The  board  refused  to 
allow  the  solicitors  to  inspect,  on  the  ground  that 
the  ratepayer  alone  was  tiie  person  to  whom  they 
were  bound  to  produce  the  books,  and  that  the 
present  application  was  not  made  bond  fide,  but  for 
another  purpose,  that  was  indirectly  obtaining 
inspection  on  behalf  of  the  company  for  whom  the 
solicitors  were  also  acting. 

Held,  that  the  court  would  not  in  the  exercise  of 
their  discretion  make  absolute  this  rule  for  a  writ 
of  mandamus,  as  the  application  was  not  made 
bonB.  flde  for  the  purpose  of  the  ratepayer,  but  for 
another  purpose. — Beg.  v.  Wimbledon  Counoil, 
Q.B.D. 

See  also  Election  Law,  2;  Justices,  5,  7,  8; 
Licensing  Law,  2;  Local  Ghovemment,  27,  30; 
Metropolis,  2. 

MABRIED  WOMAN  :— 

1.  Bankruptcy  —  Married  woman  not  trading 
separately  from  her  husband  —  Receiving  order  — 
Marriage  after  petition  presented — Married  Women*s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  sub- 
section 5. — A  receiving  order  in  bankruptcy  cannot 
be  made  against  a  married  woman  not  trading 
separately  from  her  husband,  notwithstanding  that 
she  was  a  spinster  when  the  debt  was  incurred, 
judgment  obtained,  the  act  of  bankruptcy  com- 
mitted, and  the  petition  presented,  and  when,  at  a 
preliminary  hearing  of  the  petition,  she  admitted 
the  debt  and  the  act  of  bankruptcy. — ^Debtob,  A, 
Be,  C.A.,  675. 

2.  Bankruptcy — Money  lent  for  private  purposes — 
Married  Women*8  Property  Act,  1882  (46  &  46  Vict. 
c.  75).  J.  3. — Section  3  of  the  Married^Women's 
Property  Act,  1882,  does  not  apply  to  a  case  where 
money  has  b^^en  advanced  by  a  wife  to  her  hus- 
band for  purposes  other  than  that  of  the  husband's 
trade  or  business.— CiiABK,  Be,  Sohulze,  Ex 
PABTB,  C,A.,  678. 

3.  Protection  order — Power  to  contract  debts — 
Appointment— Liability  of  appointed  fund  for  debts  i 


—Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  ^—Married  Women's  Property  Ad^ 
1893  (56  &  57  Vict.  e.  63),  s.  I  (a),  (b),  {o)—Matn- 
monial  Causes  Act,  1857  (20  &  21  VicL  c.  85),  «.  21, 
25,  26. — A  married  woman  who  has  obtained  a 
protection  order  under  the  Matrimonial  Causes  Act. 
1857,  is  to  be  regardt^d  as,  for  the  purpose  of  con- 
tracting, A  feme  sole.  0>nsequently  funds  appointed 
by  her  by  a  will  exercising  a  general  power  of 
appointment  will  become  liable  for  a  debt  contracted 
by  her  after  the  protection  order,  but  before  the 
creation  of  the  power  of  appointment,  and  before 
the  passing  of  the  Married  Women's  Property  Act, 
1882. 

Judgment  of  Kekewich,  J.  (ante,  p.  220), 
affirmed.— Hughes,  Be,  BBAimoK  v.  Hughes, 
C.A.,  502. 

4.  Restraint  on  anticipation— Life  interest  deter- 
minable on  condition— Bonk  fide  but  incorrect  ad- 
mission that  cotidition  had  beenfulfiiled—Estoppd. — 
A  married  woman,  who  had,  subject  to  a  rfstranit 
on  anticipation,  a  life  interest  in  certain  estates 
determinable  on  her  ooming  into  an  income  of 
£8,000  a  year,  executed  a  deed-poll  whereby  sha 
admitted  that  she  had  come  into  £8  000  a  year  and 
released  her  life  interest. 

A  mortgagee  of  her  husband,  relying  on  this 
deed,  entered  into  certain  arrangements  for  the 
benefit  of  her  husband.  It  was  subsequently  dis- 
covered that  the  married  woman  had  not  in  fact 
come  into  £8,000  a  year. 

Held,  that  a  married  woman  could  not,  by  an 
incorrect  admission,  deprive  herself  of  the  beoaftt 
of  the  restraint  on  anticipation,  even  though  by  the 
admission  she  had  induoM  someone  else  to  alter  his 
position  for  the  worse. 

Judgment  of  Kekewich,  J.  (ante,  p.  151), 
affirmed.— Batsman  (Lady)  v.  Fabeb.  C.J..,  215. 

5.  Separate  estate — Restraint  on  anticipaiion — 
Judgment  against  married  women — Marriage  eMe- 
ment— Divorce— Second  marriage — AppoirkJbnemt  of 
receiver. — By  a  settlement  made  upon  the  marriage 
of  the  defendant  with  P.  her  property  was  settled 
upon  trust  to  pay  the  income  to  her  for  life  for  her 
separate  use  without  power  of  auticipatioii,  and 
there  was  an  ultimate  trust  for  her  absolutely  if 
she  survived  P.  The  defendant  obtained  a  divona 
from  P.  and  subsequently  married  £.  There  wes 
no  evidence  whether  P.  was  alive  or  not.  Tte 
plaintiff  obtained  judgment  against  the  defendaal 
as  a  married  woman,  and  then  obtained  an  order 
appointing  a  receiver  of  her  interest  under  the 
settlement. 

Held,  that  the  restraint  on  anticipation  becaae 
operative  upon  the  second  marriage,  and,  t]iat» 
therefore,  an  order  for  a  receiver  ought  not  to 
have  been  made.— Stboud  v.  Edwabds,  C  J. 

6.  Separate  property— Removal  of  restraint  om 
anticipation — Charge  for  payment  of  husbcauTs  dM§ 
— Wife's  right  to  indemnity — Conveyancing  and  Lam 
of  Property  Act,  1881  (44  &  45  Vict,  c  41),  «.  39.— 
If  a  married  woman  raises  money  for  payment  ol 
her  husband's  debts  by  means  of  a  <mar;ge  npoa 
her  separate  property,  the  presumption  in  equity 
ordinarily  is  that  her  husband  becomes  boosKl  to 
indemnify  her ;  but  this  is  merely  an  inference  ol 
fact,  and  may  be  excluded,  without  exprese  waiver 
of  her  right,  by  the  circumstances  of  the  particaler 
case. 

Effect  of  orders  creating  sudi  a  chac^  upon 
property  subject  to  a  restraint  on  anticipeluo, 
and  not  reserving  any  right  to  indesnnity, 
considered. 

Where  the  money  was  raised  for  the  poxpose  ai 


WedV^fl^orter,  bet  1, 1886.1 

118  Master  and  Servant.  DIGEST. 


Metropolis* 


iu 


providing  meaos  for  both  hnsbaDd  and  wife,  who 
were  livuig  together  in  an  expensive  style,  and  of 
averting  the  bankrupt^  of  the  hnsbiuid,  whioh 
would  have  seriously  a£fected  the  social  position  of 
both, 

Held,  on  the  whole  facts  of  the  case,  that  no 
presumption  arose  of  a  rifht  to  be  indemnified. 

Decision  of  Eekewich,  J.  {ante,  p.  232),  affirmed. 
— Paobt  v.  Paget,  CA.,  472. 

7.  Tedamentary  capacity — Assent  hy  httshand  to 
will — Practice  of  Probate  Division, —  A  married 
woman,  who  died  in  1892,  and  who  had  no  power 
of  disposition  by  will,  except  with  the  assent  of 
ber  husband,  bequeathed  all  her  property  to  her 
husband,  subject  to  the  payment  of  a  legacy  of 
£10,000,  and  appointed  him  sole  executor.  The 
husband  proved  the  will  generally  in  accordance 
with  the  ordinary  practice  of  ^e  Probate  Division. 

Held,  that,  as  probate  of  a  married  woman's  will 
is  now  granted  only  in  general  terms,  the  husband 
had  not  estopped  himself  from  saying  that  he  had 
not  assented  to  the  dispositions  therein  contained. 
—Atkinson,  Eb,  Wallbk  v.  Atkinson,  Ch.D. 
Stirling,  J.,  439. 

8.  Vendor  and  purchaser — Mortgagee—  Cor,veyance 
to  purchaser — Concurrence  of  husband — Acknowledg- 
ment—Married Women* s  Property  Act,  1882  (45  & 
46  Vict.  c.  76),  s.  1— Fines  and  Recoveries  Act,  1833 
(3  &  4  WiU.  4,  c  74),  «.  77.— A  married  woman 
who  is  a  mortgagee  of  real  estate  can  convey  the 
same  without  the  concurrence  of  her  husband  or 
acknowledgment  of  the  deed  of  conveyance  by  her. 

In  re  Barkness  and  AUsopp's  Contract,  44  W.  R. 
683.  [1896]  2  Ch.  358,  disUnguiehed.— Bbookb 
AND  Pbemun's  Conteaot,  Rb,  Ch,D,  Kekeivich, 
J.,  442. 

See  also  Domicil ;  Insurance,  3 ;  Justices,  11, 12 ; 
Probate,  9-11 ;  Settled  Land,  2. 

MASTER  and  SERVANT  :— 

1 .  Apprentice — Employed  not  with  master— Master* s 
consent— **  Duly  and  truly  serve,** — An  apprentice 
«« duly  and  truly  "  serves  his  master  if,  with  that 
master's  consent,  he  is  employed  otherwise  than 
actually  by  that  master  during  the  term  of 
apprenticeship.— RiOHABDSON  v,  Colne  Fishbby 
Co.,  Q.B,D, 

2.  Contract — Domestic  service — Custom  —  Reason- 
aUeness — Notice  during  first  fortnight  to  determine 
service  at  end  of  first  month, — A  custom  with  regard 
to  the  hiring  of  domestic  servants,  that,  in  the 
absence  of  special  contract,  there  is  a  right  for 
either  party  by  notice  given  durine  the  first  fort- 
night of  the  service  to  determine  &e  service  at  the 
end  of  the  first  month,  is  not  a  notorious  custom  of 
which  judicial  notice  will  be  taken.  But  such  a 
custom  is  not  unreasonable,  and,  if  its  existence 
were  proved  by  evidence  in  any  particular  case,  the 
court  would  give  effect  to  it. — Moult  v,  Hallidat, 
Q.B.D.,  318. 

3.  Injury  of  workman^  Defect  in  plant — Chartered 
ship — Oang  employed  by  agent  of  defendants — Em- 
plovers*  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  s. 
1  (1),  (2),  (3).— The  defendants  were  coal  con- 
tractors, and  contracted  to  supply  coal  to  the 
London,  Brighton,  and  South  Coast  Railway. 
They  ship  coal  at  Cardiff  in  vessels  belonging  to  the 
London,  Antwerp,  and  Continental  Steam  Naviga- 
tion Co.  to  becarri'-d  to  Newhaven. 

The  defendants  have  to  unload  the  coal  there, 
and  engage  agents  to  employ  a  gang  to  carry  out 
the  work. 


One  of  their  agents,  W.,  had  a  gang  unloading  the 
vessel,  amongst  whom  was  the  plaintiff. 

Owing  to  the  hold  of  the  vessel  not  being 
properly  ventilated  there  was  an  accumulation  of  gas, 
and  when  the  hatch  was  removed  a  violent  explosion 
took  place,  and  the  plaintiff  was  injured. 

Held,  that  the  injury  was  caused  by  the  defective 
*<  plant'*  of  the  defendants.— Cabteb  v.  Clabkb, 
Q.B.D, 

4.  Trades  union — Procuring  dismissal  of  servant — 
Intention  to  injure — Malice — Motive  —  Cause  of 
action, — Outside  the  criminal  law  an  act  lawful  in 
itself  does  not  cease  to  be  so,  no  matter  how  repre- 
hensible the  motive  for  doing  it  may  be.  The 
existence  of  a  bad  motive  is  tuerefore  immaterial 
when  considering  whether  an  act  is  a  civil  wrong  or 
not. 

To  induce  employers,  therefore,  to  dismiss  their 
workmen,  and  not  to  employ  them  in  future,  iu 
consequence  of  which  the  workmen  suffer  loss,  U 
not,  where  no  breach  of  contract  is  involved,  a 
wrongful  act,  whatever  the  motive  for  doing  ic  may 
be. 

Decision  of  the  Court  of  Appeial  (43  W.  R.  453. 
[1895]  2  Q.  B.  21)  reversed  (Lord  Halsbury,  L.C., 
and  Lords  Ashbourne  and  Morris  dissenting.) 

Keeble  v.  Hickeringill,  11  East  674n;  Lumley  y, 
Oye,  1  W.  R.  432,  2  E.  &  B.  216;  and  Temperton  v. 
RusseU,  41  W.  R.  565,  [1893]  1  Q,  B,  715,  con- 
sidered.-—AmsN  V.  Flood,  B,L,,  258. 

5,  Tramufay  company  —  Conductor  —  Scope  of 
employment — Alleged  counterfeit  coin — Giving  into 
custody  —  Liability  of  company,  —  The  plaintiff 
Knight  was  travelling  in  one  of  the  defendant 
company's  trams,  and  tendered  sixpence  in  payment 
of  the  fare,  and  received  fourpeuce  change. 
Shortly  after,  the  conductor  alleged  it  was  counter- 
feit, and,  on  the  plaintiff  refusing  to  give  another, 
the  conductor  gave  him  in  charge.  An  inspector 
of  the  company,  who  happened  to  be  passing,  sent 
the  conductor  down  to  charge  the  plaintiff,  and 
went  on  with  the  tram.  Tlie  next  morning  the 
magistrate  dismissed  the  charge,  the  sixpence 
turning  out  to  be  a  good  one.  Another  inspector 
of  the  company  was  present  in  court  during  the 
proceedings.  In  an  action  against  the  tramway 
company  for  malicious  prosecution  and  false  im- 
prisonment, 

Held,  that  there  was  no  evidence  to  show  that 
the  conductor  acted  within  the  scope  of  his 
authority  express  or  implied,  or  that  the  defendant 
company  ratified  his  proceedings  — Knight  v. 
Metbofoutan  Tkamways  Co.,  Q,B,D, 

See  also  Contract,  3,  6;  Criminal  Law,  10; 
RaUway,  3. 

MAYOR'S  COURT.— See  Practice,  25. 

MERGER.— See  Tolls. 

METROPOLIS  :— 

1 .  Building  —  **  Dwellina-house  "  —  "  To  be  tn- 
habited  or  adapted  to  be  inhabited  by  persons  of  the 
working  class  " — London  Building  Act,  1894  (67  &  58 
Vict,  c,  ccxiii,),  ss,  5  (25)  (26)  (27)  and  13  (5).— By 
section  13  (5)  of  the  London  Building  Act,  1894,  a 
building  may,  without  the  consent  of  the  London 
County  Council,  be  re-erected  on  the  site  of  build- 
ings existing  at  the  passing  of  the  Act,  though 
such  site  is  within  the  prescribed  distance  of  &e 
centre  of  the  roadway,  subject  to  the  proviso  that, 
if  such  new  buildine  be  a  **  dwelling-house  to  be 
inhabited  or  adapted  to  be  inhabited  by  ^rsons  of 
the  working  class,"  it  shall  not  exceed  m  height 
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the  distanoe  of  itd  front  wall  from  the  opposite 
side  of  the  street. 

Held,  that  "  to  be  inhabited  *'  here  means  in- 
tended when  erected  to  be  so  inhabited,  and 
''adapted  to  be  inhabited"  means  structurally 
adapted  to  be  so  inhabited. 

Held,  further,  that  a  public  building  in  the 
nature  of  a  hotel  for  poor  men  is  not  a  dwelling- 
house  within  the  proviso. 

Held  further,  that,  though  a  building  is  a  "  public 
building  "  within  the  definition  in  section  5  (27),  it 
may  also  be  a  "  dwelling-house  "  within  section  13 
(5). 

Per  Chanoell,  J.:  By  ''working  class"  in  this 
section  is  meant  that  class  of  persons  who  ordinarily 
live  in  such  a  condition  of  life  that  overcrowding  is 
likely  to  take  place. 

Per  ChanneLi,  J. :  Qacere,  whether  in  section  13 
(5),  where  height  of  dwelling-houses  is  regulated 
by  distance  of  their  front  wall  from  the  opposite 
side  of  the  street,  "  street "  does  not  mean  a  road^- 
Wtty  on  the  opposite  side  of  which  buildings  are  or 
may  possibly  be  erected.  —  London  Coxtnty 
Council  V.  Davis;  Same  v.  Bowton  Housk  Co., 
Q.B.D, 

2.  Building — Mandamus — Service  of  summoju^ 
Unknown  owner  —  Dangerous  structure — Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict,  c.  43),  s,  1— 
London  Building  Act,  1894  (57  &  58  Vict,  c,  ccxiii,) 
«.  188  (L). — By  section  188  of  the  London  Building 
Act,  1894,  it  is  enacted  that  any  notice,  order,  or 
other  document  required  or  authorized  to  be  served 
under  that  Act,  the  service  of  which  is  not  pro- 
vided for  by  the  Summary  Jurisdiction  Acts,  the 
Lands  Clauses  Acts,  or  the  Companies  Clauses 
Consolidation  Act,  1845,  may  be  served,  among 
other  ways,  by  delivering  the  same  to  some  person 
on  the  premises  to  which  it  relates,  or,  if  the 
premises  are  unoccupied,  then  by  af&xing  a  copy 
of  the  summons  on  some  conspicuous  part  of  the 
building. 

The  magistrate  before  whom  a  summons, 
addressed  only  **  To  the  Owner  "  of  certain  pre- 
mises, was  returnable,  refused  to  hear  the  summons 
in  the  absence  of  the  defendant  because  the  com- 
plainant failed  to  offer  evidence  either  that  he  had 
made  all  reasonable  inquiries  to  ascertain,  before 
serving  the  summons  in  this  way,  who  the  owner 
of  the  premises  was,  or  that,  if  such  inquiries  had 
been  made,  in  all  probability  the  owner  would  not 
have  been  found,  or  that  the  premises  were  in  fact 
unoccupied. 

Held,  that,  in  the  absence  of  such  evidence,  the 
procedure  under  the  Summary  Jurisdiction  Acts 
must  be  followed,  and  that  the  magistrate  was 
right  in  refusing  to  hear  the  summons. — Beg.  v. 
Mead,  Q.B.D,,  61. 

3.  Building—'New  street — "  Direct  communication  " 
— London  Building  Act,  1894  (57  &  58  Vict  c.  ccxiii,), 
s.  9,  sub-section  4. — Section  9  of  the  London  Build- 
ing Act,  1894,  gives  power  to  the  county  council  to 
refuse  their  sanction  to  the  formation  of  a  new 
street  where  such  street  would  not  afford  "  direct 
oommuiiication  *'  between  two  existing  streets. 

Held,  that  the  question  whether  a  proposed  new 
street  did  or  did  not  afford  such  direct  communica- 
tion was  a  question  of  fact,  with  the  decision  of 
which  the  court  would  not  interfere. — Woodham 
V.  London  County  Cottncil,  Q.B.D. 

4.  Building —  Notice  to  set  hack  —  Forecourt  — 
Boundary  wall — London  Building  Act,  1894  (57  & 
58  Vict,  c.  ccxiii.),  s,  14, — The  London  County 
Council  are  not  empowered  by  section  14  of  the 
London  Building  Act,  1894,  to  give  notice  requiring 


the  owner  or  occupier  of  laud,  upon  part  of  which 
he  has  ereeted  a  new  building,  to  set  back  an  old 
boundary  wall  forming  the  boundary  of  a  fore- 
court left  between  the  new  building  and  a  street, 
so  that  the  wall  shall  not  be  at  less  than  the 
prescribed  distance  from  the  centre  of  the  street. — 
London  County  Council  v,  Aylesbury  Dairy 
Co.,  Q.B.D. 

5.  Building —  Rebuilding  on  old  site  —  Certifi&d 
plans  of  old  building— London  Building  Act,  18W 
(57  &  58  Vict.  c.  ccxiii.),  ss.  41,  43.— A  persoa 
intending  to  erect  a  domestic  building  on  the  site 
of  a  domestic  buOding  existing  at  the  commence- 
ment of  the  London  Building  Act  1894,  may  by 
section  43  of  that  Act  submit  to  the  district  sor- 
veyor  for  certification  *' plans  showing  the  extent 
of  the  previously- existing  domestic  building  in  its 
several  parts,*'  and  on  gettiug  a  certificate  of  the 
accuracy  of  the  plans  may  build,  provided  he  does 
not  deviate  in  any  respect  from  the  certified  plans, 
without  regard  to  the  restrictions  imposed  by  the 
Act  upon  the  erection  of  new  buildings 

Held,  that  t^e  plans  which  he  must  get  certified 
under  that  section  are  not  confined  to  ground  plans 
or  basement  plans,  but  include  plans  showing 
every  part  of  the  building  in  every  direction  in 
which  it  extends. — Paynter  v.  Watson,  Q.B,D.^ 
655. 

6.  Building — Temporary  structure — Erected  tvith^ 
out  licence — Metropolis  Management  and  Building 
Act,  1882  (45  Vict,  c.  14).  s.  IS— London  Building 
Act,  1894  (57  &58  Vict,  c,  ccxiii.),  s.  215.— Section  215 
of  the  London  Building  Act,  1894,  saves  only 
rights  and  liabilities  actually  acquired,  accrued,  or 
incurred  under  the  Acts  repealed  by  it  at  the  time 
the  London  Building  Act,  1894,  came  into 
operation. 

Section  13  of  the  Metropolis  Management  and 
Building  Act,  1882  (45  Yict.  c.  14),  forbids  the 
erection  of  temporary  structures  without  the 
written  licence  of  the  London  County  ConnoiL 
Section  215  of  the  London  Building  Act,  1894  (57 
&  58  Yict.  c.  ccxiii.),  which  came  into  operation 
on  the  Ist  of  January,  1895,  repeals  the  Metropolis 
Management  and  Building  Act,  1882,  but  enacts 
that  the  repeal  shall  not  affect  any  right  or 
liability  '*  acquired,  accrued,  or  incurred  under  or 
in  accordance  with  any  enactment  hereby  re- 
pealed," or  any  legal  proceeding  or  penalty  in 
respect  of  any  such  liability  *'  as  aforesaid." 

A.,  before  the  1st  of  January,  1895,  erected  a 
temporary  structure  without  the  licence  of  the 
London  County  Council,  and  thereby  made  himself 
liable  under  the  Metropolis  Management  and 
Building  Act,  1882,  to  a  penalty  for  erecting  it« 
and  also  to  a  penally  for  each  day  he  continued  it. 
A.  continued  this  structure  until  less  than  six 
months  immediately  preceding  the  17th  of  May, 
1897,  on  which  day  the  London  County  Counol 
applied  for  a  summons  against  him  for  an 
offence  under  section  13  of  the  Metropolis  Manage- 
ment and  BuUding  Act,  1882. 

The  magistrate  refused  the  summons  on  the 
ground  that  the  only  liabilities  saved  by  section 
215  of  the  London  Building  Act,  1894,  were 
liabilities  actually  incurred  on  or  before  the  1st  of 
January,  1895,  and  that  proceedings  for  these  were 
barred  by  section  11  of  the  Summary  Jnrisdioticn 
Act,  1848.     On  appeal. 

Held,  that  the  magistrate's  decision  was  right* — 
Beq.  V,  Clueb,  Q,B,D, 

7.  Drain — Sewer — Liability  to  repair — Approvat 
of  vestry  and  Metropolitan  Board  of  Works — itfefro- 
polis    Management    Act,    1855  (18    &    19    VicL  c 
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120),  M.  68,  69,  74,  25(^^Metropoli8  Management 
Ametidment  Act,  1862  (25  &  26  Vict.  c.  102),  S8, 
47,  4»,  61.^In  1866  the  owners  of  a  block  of 
houses  laid  down  a  certain  system  of  drainage, 
whereby  the  hooses  were  drained  into  a  pipe  which 
was  connected  with  a  sewer  belooging  to  the 
vestry.  No  order  was  made  by  the  vestry  for  this 
purpose,  nor  had  the  approval  of  the  Metropolitan 
Boiu-d  of  Workii  been  obtained. 

Held,  that  tha  pipe  was  a  sewer  vested  in  the 
vestry,  and  repairable  by  them. 

Decision  of  the  Court  of  Appeal  ([1896]  2  Q.  B. 
319.  45  W.  E.  Dig.  99)  affirmed.— bT.  Matthew, 

BeTHNAI.    QbEEN,     YeBTBY    V.     luONDON    8OHOOL 

BoABD,  if.L.,  353. 

8.  Nuisance — Defective  sewer — Notice  served  on 
owner — Abatement  of  nuisance  by  owner — Eight  of 
owner  to  reco^fer  expenses  iricurred  from  sanitary 
authority—Public  Health  {London)  Act,  1891  (54  & 
55  Vict.  c.  76).  ss.  4.  11.— -The  plaintiff  was  the 
uwner  of  two  adjoining  houses  at  which  a  nuisance 
existed  caused  by  defective  drainage.  The  defen- 
dants, the  sanitary  authority  of  the  district,  served 
a  notice  in  respect  of  each  house,  under  sections  2 
and  4  of  the  Public  Health  (London)  Act,  1891, 
addressed  to  the  owner  or  occupier  of  the  premises, 
requiring  the  nuisance  to  be  abated  by  the  con- 
struction of  a  new  drain.  The  ground  was  opened 
up  by  the  plaintiff,  and  it  was  discovered  that  the 
pipe  in  question  carried  off  the  drainage  of  both 
houses;  out  the  plaintiff,  imder  the  erroneous 
impression  that  the  two  houses  were  so  drained 
under  the  authority  of  an  order  for  a  combined 
system  of  drainage,  did  the  necessary  work  for  the 
abatement  of  the  nuisance.  It  was  subsequently 
ascertained  that  the  draining  of  the  two  houses 
into  one  drain  was  unauthorized,  and  consequently 
the  pipe  in  question  was  a  sewer,  for  the  repair  of 
which  the  defendants  were  responsible. 

Held,  that  the  plaintiff  had  been  legally  00m- 
})elled  to  expend  money  in  doing  work  which  the 
defendants  were  liable  to  do,  and  was  entitled  to 
recover  from  the  defendants,  under  section  11  of 
the  Act,  the  amount  expended  by  him  in  abating 
the  nuisance. 

Oebhardt  v.  Saunders,  40  W.  E.  571,  [1892]  2 
Q.  B.  452,  followed.— Akdeew  v.  St.  Olaye's 
BoABD  OP  Works,  Q.B.D.,  424. 

9.  Sewer — Drain  for  drainage  by  combined  operation 
— Evidence  of  order  of  vestry —  Unauthorized  connec- 
Hon  between  drains — Nuisance — Metropolis  Manage^ 
mentAct,  1855  (18  &  19  Vict.  c.  120),  ss.  74,  250. 
—  A  metropolitan  vestry  produced  from  their 
records  a  plan  submitted  in  1874  by  the  present 
appellant  for  drainage  of  a  group  of  houses  be- 
longing to  him  by  means  of  a  single  pipe,  bearing 
on  it  an  application  by  the  owner  of  the  houses  to 
the  vestry  for  their  sanction  to  the  proposed  work, 
and  evidence  was  given  that  the  plan  was  carried 
out  under  the  superintendence  of  the  officers  of  the 
vestry.  At  a  subsequent  date  the  owner  of  adjoin  - 
ing  premises,  without  authority  and  without  the 
knowledge  of  the  parties  to  this  appeal,  connected 
with  this  pipe  for  the  draining  by  a  combined 
operation  the  appellant's  houses  in  question,  a 
pipe  to  carry  off  sewage  from  his  stables.  The 
drainage  became  defective,  and  the  question  was 
whether  the  appellant  or  the  vestry  was  to  abate 
the  nuisance. 

Held,  that  there  was  evidence  upon  which  it 
might  be  inferred  that  the  houses  had  been  drained 
by  a  combined  operation  by  an  order  of  the  vestry 
within  the  meaning  of  section  74  of  the  Metropolis 
^MUi^Kemeut  Act,  1855,  and  therefore  if  the  drain 


had  been  used  only  for  the  purposes  for  which  it 
was  originally  made  the  vestry  would  not  have  been 
responsible  for  the  repairs  now  necessary.  The 
connection,  however,  of  a  drain  from  other 
premises,  although  imauthorized,  rendered  the 
original  **  drain **  a,  **  sewer"  within  section  250  of 
that  Act,  and  it  was  therefore  now  repairable  by 
the  vestry. 

Holland  v.  Lazarus,  45  W.  B.  Dig.  99,  considered 
and  approved.  — Gb  EN  v.  Nbwington  Vestry, 
Q.U.D.,  624. 

10.  Street — Print  distributed  by  way  of  advertiiie- 
ment— Metropolitan  SlrteU  Act,  1867  (30  &  31  Vict. 
c.  134),  s.  9. — A  printed  sheet,  consisting  of  a  pub- 
lication of  news,  which  was  distributed  gratuitously 
with  the  object  of  advertising  a  newspaper,  is  not 
for  that  reason  a  print  '*  carried  or  distributed  by 
way  of  advertisement"  within  the  meanius:  of 
section  9  of  the  Metropolitan  Streets  Act,  1867. — 
Gaqev.  B&aelet,  Q,B.D.,  415. 

MIDDLESEX  EEGISTEY.— See  Bankruptcy,  14. 

MINES  :— 

Metalliferous  mines — Abandoned — Obligation  to 
fence  —  Person  interested  in  minerals  —  Derbyshire 
Mining  Customs  and  Mineral  Courts  Act,  1852  (15  & 
16  Vict.  c.  clxiii.) — Metalliferous  Mines  Regulations 
Act,  1872  (35  &  36  Vict.  c.  77).  s.  13.— A.  was  the 
owner  of  certain  land  in  which  there  was  a  lead 
mine,  containing,  besides  lead  ore,  calk  and  calcspar, 
minerals  having  a  marketable  value.  By  the  mining 
customs  of  the  county — as  recognized  by  15  &  16 
Vict.  0.  clxiii. — any  member  of  the  public  was  en- 
titled to  work  this  mine  for  the  lead  ore,  s abject  to 
his  paying  to  the  Crown  (as  Duchy  of  Cornwall)  a 
certain  royalty  on  all  lead  ore  brought  to  the  sur- 
face. The  lead  ore  could  not  be  got  without  rais- 
ing the  calk  and  calcspar,  which  were  intermixed 
with  it,  and  by  the  custom  of  the  county  A.  was 
entitled  to  such  calk  and  calcspar  on  its  being 
separated  from  the  lead  ore.  The  mine  having 
become  abandoned,  though  both  lead  ore  and  calk 
and  calcspar  were  still  in  it,  the  question  arose  who 
was  liable  to  fence  the  mine  under  section  13  of  the 
Metalliferous  Mines  Begulation  Act,  1872  (35  &  36 
Vict.  c.  77). 

Held,  that  A.  was  liable  to  fence  it,  as  he  was  a 
person  interested  in  the  minerals  of  the  mine 
within  that  section,  inasmuch  as  (I)  the  calk  and 
calcspar  while  in  the  mine  were  his  property  as  part 
of  his  freehold ;  and  (2)  on  being  taken  m>m  the 
mine  by  one  entitled  to  take  them  they  were  his 
property  by  the  custom  of  the  oounty.—^TOEES  v. 
Aekw&ight,  Q.B.D. 

MORTGAGE :- 

1.  Assignment  of  fund — Notice — PurcJiase  of 
mortgaged  property — Payment  off  of  incumbrance — 
Intention  to  keep  alive. — Where  a  person  in  posses- 
sion of  a  fund  on  which  others  have  charges  has 
received  notice  of  an  assignment  of  his  rights  by 
one  of  the  persons  entitled  to  a  charge,  and  never- 
theless makes  payments  to  the  assignor,  the  rights 
of  the  several  persons  entitled  to  the  charge,  to 
what  remains  of  the  fund,  cannot  in  any  way  be 
affected  by  such  payments. 

Where  neither  the  deed  nor  the  circumstances 
under  which  an  assignment  ia  executed  show  an 
intention  to  extinguish  an  incumbrance  paid  off, 
such  incumbrance  will  not  merge,  but  be  considered 
as  still  existing. 

Decision  of  the  Court  of  Appeal  (44  W.  B.  612, 
[1896]  1  Ch.  726)  reversed.— LiQiTiDATiOK  BsTATBS 
PxmoHASB  Co.  V.  WiLL0uaiiB7,  ff.L^t  589, 
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2.  Eqfjntahle  interest — Duty  of  trustee  to  pay  to 
mortg€tgee — Conveyancing  Act,  1881  (44  &  45  Vid.  c. 


41),  s.  22,  snh'section  1. — ^Though,  by  virtue  of 
section  22,  snb-section  1,  of  the  Conveyanoing  Act, 
1881,  the  trastees  of  a  mortgaged  equitable  interest 
can,  by  paying  to  the  mortgagee,  obtain  a  good 
discharge,  yet  the  trustees  are  not,  as  between 
themselyes  and  the  mortgagee,  under  any  duty  to 
pay  to  him.  Where  there  are  ciroumstanoes  to 
cause  reasonable  doubt  as  to  the  mortgagee's  right, 
the  trustees  are  entitled  to  pay  the  money  into 
court. 

Order  to  pay  to  the  mortgagee  refused,  on  the 
trustees'  undertaking  to  pay  into  court. 

Decision  of  Kekewich,  J.,  affirmed. 

In  re  BeU,  Jeffery  v.  8ayles,  44  W.  B.  99,  [1896] 
1  Ch.  1,  approyed.— HooKBY  v.  Wbstebn,  G.A,, 
312. 

8.  Equitctble  interest — Suhsequent  mortgage  and 
settlement  of  equity  of  redemption — Notice — Priority. 
— Although  an  assignment  of  an  equitable  interest 
is,  as  between  assignor  and  assignee,  perfect 
without  notice  to  the  trustees  holding  the  trust 
property  under  a  will  or  settlement,  yet  as  between 
assignees  notice  is  necessary  to  confer  priority,  and 
so  long  as  the  first  assignee  in  point  of  date  omits 
to  give  notice,  it  is  competent  to  the  assignor  to 
make  a  title  to  a  more  diligent  stranger.  Accord- 
ingly, where  the  first  mortgagee  of  an  equitable 
interest  does  not  give  notice  of  nis  mortgage  to  the 
trustees  of  the  fund,  his  security  will  be  postponed 
in  favour  of  a  subsequent  mortgage  by  the  mort- 
gagor and  a  settlement  subject  thereto  of  his 
equitable  interest,  notice  whereof  has  been  duly 
given  to  the  trustees  of  the  fund  by  the  respective 
assignees. 

The  first  mortgage,  moreover,  will  operate  to 
effect  a  forfeiture  under  the  trusts  of  the  settle- 
ment of  the  mortgagor's  life  interest  thereunder, 
determinable   on    his  charging  or  assigning  the 


Semble,  that,  if  the  subsequent  mortgage  and 
settlement  formed  in  effect  one  transaction,  and  the 
trustees  of  the  settlement  had  thereby  covenanted 
to  make  further  advances  as  part  of  the  considera- 
tion for  the  mortgage,  the  element  of  oblieatiou  to 
make  further  advances  so  introduced  would  render 
inapplicable  the  doctrine  of  Hopkinson  v.  Bolt,  9 
W.  B.  900,  9  fl.  L.  Gas.  514. 

Manning  v.  Chambers,  1  De  Q.  &  Sma.  282,  and 
Seymour  v.  Lucgw,  8  W.  B.  599.  1  Dr.  &  8.  177, 
followed.— WB8T  V,  Wtltjams,  Ch.D.  Kekewich,  J., 
362. 

4.  Principal  not  to  be  called  in  for  three  years  if 
interest  paid  **  punctually" — Payment  within  reason- 
able time  after  due  date,  whether  *' punctual" — In- 
jundion  to  restrain  sale  by  mortgagee, — When  a 
mortgage  contains  a  proviso  that  the  principal 
money  shall  not  be  called  in  for  a  specified  period, 
if  in  the  meantime  the  interest  is  '*  punctually  " 
paid,  the  mortgagor,  to  entitle  himself  to  the 
ben^t  of  the  proviso,  must  make  each  payment  of 
interest  on  the  day  on  which  it  becomes  due. — 
Leeds  Thbatbe  of  Varieties  v.  Bruadbbnt,  (7.^4., 
230. 

4a.  Priorities— Notice — Equitable  sub-mortgagees 
of  mortgage  of  land. — Where  there  were  successive 
equitable  sub-mortgagees  of  a  mortgage  of  land, 
and  the  second  sub-mortgagee  iu  point  of  time  gave 
notice  to  the  original  mortgagor. 

Held,  that  the  second  sub-mortgagee  did  not 
obtain  priority  by  means  of  bein^  the  first  to  give 
Y^otice  to  the  mortgagor. 


In  re  Richards,  Humber  v.  Richards,  63  L.  T, 
Bep.  451,  45  Gh.  D.  489,  folio «7ed.—HoPK£ir8  v. 
Hemswobth,  Ch.D,  Kekewich,  J. 

5.  Receiver — Arrears  of  interest  dus  at  date  of 
appointment — Conveyancing  Act,  1881,  s.  24  (8)  (tV.). 
— A  receiver  appointed  bjr  a  mortgagee  under 
section  19  of  the  Gonveyanomg  Act,  1881,  is  bouii<l 
under  section  24,  sub-section  8,  of  that  Act  ta 
pay  arrears  of  interest  due  to  the  mortgage  at  the 
date  of  the  receiver's  appointmeut,  and  not  merely 
interest  accruing  after  that  date. — National  Bajtk 
V,  KENmBY,  V.C.  (/r.). 

6.  Right  to  redeem— Second  mortgagee— Order  met 
for  foreclosure,  with  liberty  to  redeem — Chief  clerk's 
certificate  fiwiing  six  months*  interest  due  to  firtt 
mortgagee — Second  mortgagee  seeking  to  redeem  on 
payment  only  of  interest  to  date, — Where  an  order  for 
foreclosure  directed  (in  the  usual  form)  that  the 
second  mortgagee  should  be  at  liberty  to  redeem  on 
payment  to  the  first  mortgagee  within  siz  calen<iar 
months  after  the  date  of  the  chief  clerk's  oertifioate 
(if  what  should  be  certlfi(»d  to  ba  due,  and  tbe 
chief  clerk's  certificate  included  (in  the  usual  wm,j) 
interest  to  the  end  of  the  six  oalenddir  moafe^ 
so  allowed  for  redemption. 

Held,  that  the  second  mortgagee  was  not  entitled 
to  have  the  premises  reconveyed  to  him  on  pay- 
ment of  the  principal  and  costs,  together  with 
interest  merely  to  the  date  of  payment,  but  that 
payment  of  interest  for  the  full  period  of  etx 
months  was  necessary.  —  Hill  v.  BowiA2n)S» 
C.A.,  26. 

7.  Tender — Cheque  —  Authority  of  solicitor  of 
mortgagee --Payment  under  protest. — A  mortgagee's 
solicitor  is  not  authorized  to  accept  a  cheque  iu 
pavment  of  the  debt  due  in  respect  of  the  mortgage 
unless  he  is  expressly  empowered  to  do  80.  Tne 
tender,  .therefore,  of  a  cbeque  to  a  mortgagee's 
solidtor'not  having  such  express  authority  is  not  a 
good  tender  even  though  he  consent  to  accept  the 
cheque. 

Decision  of  Kekewich,  J.  (45  W.  B.  246).  affirmed. 
— fiLUMBERG  V.  LiFE  IlCTBaffilTS  SeOUSTTIBS  COR- 
PORATION,  C.A. 

See  also  Assignment,  1 ;  Company,  7»  12,  31 ; 
Fixture,  1 ;  Insurance,  3 ;  Limitations,  Statutes  of  » 
3,  4 ;  Married  Woman,  8 ;  Partition,  1 ;  Practioe, 
39;  Settled  Land,  6;  Solicitor,  8;  Trustee,  5; 
Vendor  and  Purchaser,  8. 

MOBTMAIN.--See  WiU,  6. 

NATAL,  LAW  of:— 

Practice — Verdict — Jurisdiction  of  court  as  to 
setting  it  aside. — The  law  of  Natal  does  not  aaihoctxs 
judges  to  set  aside  a  verdict  as  if  they  were  a  ooort 
of  appeal  upon  questions  of  fact. 

Where  a  jury  had  found  that  a  binding  agree- 
ment had  been  entered  into  between  appellant  and 
respondents,  and  had  given  a  verdict  for  damages 
for  its  breach, 

Held,  that  by  the  law  of  Natal  the  vecdiot  oonM 
not  be  set  aside  unless  it  were  one  ^i^iieh  the  jury 
could  not  reasonably  find.— Psarse  v.  Sohwxdxr, 
P.C. 

NEGLIGENCE.— See  Countv  Court,  3 ;  Fixtoie,  2; 
Insurance,  5 ;  Principal  and  Agent,  4 ;  Bail  way,  4 ; 
Ship,  3. 

NEWFOUNDLAND,  LAW  of  :— 

Insolvency — Consolidated  Statutes  of  Newfoundkasd, 
c.  90,  «.  3^— Debts  due  to  Government — BdmctUioB 
Act,  1892  (55  Vict.  c.  6)— Higher  Education  Ad, 
1893  (56    Vict.    c.    7).— Faymenta    made  b^    th^ 
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Colonial  Treasury  to  a  bank  to  the  credit  of  the 
Mveral  boards  of  edaoation  established  under  the 
**  Education  Aot,  1892,"  or  the  **  Higher  Education 
Act,  1893/'  do  not  constitute  debts  due  to  the 
GoTerament  within  the  meaning  of  the  Colonial 
Insolvency  Act. — Fox  v.  Newfoundland  Govbbn- 
MKNT,  P.C 

NEW  SOUTH  WALES.  LAW  of  :— 

1.  Crown —  Civil  servant — A  holition  of  office — Civil 
Service  Act,  1884  (48  Vict.  No.  24).— There  is  nothing 
in  the  Civil  Service  Act.  1884,  of  New  South  Wales 
to  affect  the  right  of  the  Crown  to  abolish  a  civil 
office;  or  to  oblige  theCro«rnto  make  compensa- 
tion to  a  dvil  servant,  whose  office  is  abolished 
from  no  fault  on  his  part,  by  giving  him  employ- 
ment in  some  other  public  department. — Wallbb 
V.  Young,  P.C. 

2.  Crovm — Diemiesal  of  civil  servant — New  South 
Wales  Act  (69  Vict.  c.  25),  s.  58.— Section  58  of  the 
New  South  Wales  Act  (59  Vict.  c.  25)  is  not  retro- 
spective. 

Held,  therefore,  that  the  respondent,  who  had 
been  dismissed  from  the  public  service  before  the 
said  Act  came  into  operation,  but  not  in  the 
manner  prescribed  by  the  Civil  Service  Act,  1884, 
was  not  affected  by  the  provisions  of  the  later  Act. 
—Young  v.  Adams,  P.C. 

3.  Crown  lands  —  Adverse  possession — **  Nullum 
Tempus "  Act  (9  Geo.  3,  c.  16).  —  The  English 
"  Nullum  Tempus  "  Act  (9  Oeo.  3,  c.  16)  is  in  force 
in  the  Colony  of  New  South  Wales,  and  applies  to 
land  which  has  never  been  granted  out  or  dealt 
with  by  the  Crown.— Attoenby-Genbbal  fob 
New  South  Wales  v.  Love,  P.  (7, 

4.  Crown  Lands  Act,  1884,  s.  13  (2),  14,  18,  19, 
20,  S9— Forfeiture, — Any  reference  to  the  Land 
Board  on  an  issue  of  fact  which,  if  found  agunst 
the  conditional  piurchaser,  involves  the  forfeiture 
of  his  purchase,  must,  even  if  framed  under  section  j 
13,  sab-section  (2),  of  the  Crown  Lands  Act,  1884, 
be  tried  in  the  manner  prescribed  by  section  14 ; 
and  the  finding  thereon  is  finsi  under  section  20. 
If  the  finding  is  that  the  statutory  requirements 
have  not  been  complied  with,  section  39  gives  a 
discretionary  power  to  the  Minister  to  declare  a 
forfeiture.  That  power  is  not  abolished  by  the  Act 
of  1889,  which  established  a  Land  Court  to  hear 
appeals  from  the  Land  Board  in  lieu  of  the 
Minister  to  whom  such  appeals  lay  under  sections 
18  and  19  of  the  Act  of  1884. — Attorney- Gbnxbal 
FOB  New  South  Wales  v.  Waltebs,  P.C, 

5.  Crown  Lands  Act,  1894  (45  Vict.  No.  18)— 
Conditional  purcJuise  —  Forfeiture  —  Provisional 
reversal— Crown  Lands  Act,  1889  (53  Vict.  No.  21), 
s.  8,  suh- section  6 — Appeal — Special  case — Croum 
Lands  Amendment  Act,  1891,  s.  3. — ^The  provisional 
rerersal  under  section  3  of  the  Crown  Lands 
Amendment  Act,  1891,  of  a  forfeiture  of  a  condi- 
tional purchase  of  lands  under  the  Crown  Lands 
Act,  1884  (though  itself  snbseqnentlv  revoked), 
prevents  the  lands  from  being  dealt  with  as  Crown 
lands  after  the  date  of  sucm  provisional  reversal 
till  its  revocation. 

A  decision  of  the  Supreme  Court  upon  a  special 
esse  stated  by  the  local  court,  on  an  appeal  from  a 
local  land  board,  under  the  Crown  Lands  Act,  1889, 
is  final  and  conclusive,  and  the  question  cannot  be 
re-opened  in  any  subsequent  proceedings  between 
the  parties.— Gabnsby  v.  Flood,  P.C. 

6.  Oroum  Lands  Act,  1889  (53  Vict.  No.  21),  s.  8, 
guh^aection  6  —Special  case  stated  by  Land  Court — Duty 
of  Qu^pTffiM  Court — Law  of  New  South  Wales* 


Held,  that  under  the  Crown  Lands  Act  of  1889, 
s.  8,  sub-section  6,  it  is  the  duty  of  the  Supreme 
Court  to  hear  a  case  stated  by  the  Land  Court  in 
pursuance  of  that  sub-section  and  to  return  it  to 
the  Land  Court  with  a  decision  on  the  question 
submitted.  The  Land  Court  has  jurisdiction  to 
state  it ;  and  if  stated  without  due  precision  the 
Supreme  Court  can  return  it  for  amendment. — Hill 
V.  Daloety,  P.C. 

NEWSPAPBIt.— See  Corporation,  6. 

NEW  ZEALAND,  LAW  of  :— 

1 .  Contract —  Construction — Use. — ^The  respondents 
contracted  with  the  appellants  not  to  '*  erect  or 
assist,  or  be  in  any  way  concerned  or  interested  in 
the  erection  of  or  use  of  freezing  works  at  Bluff,*' 
and  thereafter  contracted  with  W.  first  to  purchase 
all  frozen  meat  produced  at  his  works  at  Bluff,  and 
secondly  to  purchase  his  works  at  the  expiration  of 
their  contract  with  the  appellants,  together  with 
additional  works  to  be  completed  by  that  date. 

Held,  that  neither  of  these  contracts  with  W. 
was  »  breach  of  the  contract  with  the  appellants, 
by  the  true  oonstruotion  whereof  use  means  the 
manufacturing  use,  and  does  not  include  the  uses 
contemplated  oy  the  respondents  in  either  of  their 
purchases. — SOUTHLAND     FbOZEN    MEAT     CO.     V. 

Kelson,  P.C. 

2.  Husband  and  wife — Marital  coercion — Leave  to 
appeal  granted  under  a  misapprehension  of  fact — 
Practice — New  Zealand  Criminal  Code,  1893  (57 
Vict.  No.  56),  s.  24.— Where  the  jury  found  that 
the  prisoner,  a  married  woman,  had  acted  under 
her  nusband*s  control  in  the  commission  of  an 
offence,  for  which  they  were  jointly  charged  but 
separately  tried,  but  it  appeared  that  there  was  no 
evidence  to  that  effect,  and  that  the  question 
should  not  have  been  left  to  the  jury, 

Held,  that  whatever  the  true  effect  of  section  24 
of  the  New  Zealand  Criminal  Code  as  to  marital 
compulsion,  leave  to  appeal  from  an  order  affirm- 
ing the  conviction  had  been  granted  under  a 
nusapprehension  of  fact,  and  that  the  appeal  must 
be  dismissed.— Bbown  v.  Attobney-Genebal  fob 
New  Zealand,  P.C. 

NUISANCE:— 

Black  smoke— Notice—Public  Health  Act,  1875,  s. 
94. — A  notice  under  section  94  of  the  Public  Health 
Act,  1875,  requiring  a  person  to  abate  a  nuisance 
of  black  smoke,  is  gooa  notwithstanding  it  omits 
to  state  what  works  and  things  are  required  to  be 
executed  and  done  in  order  to  abate  the  nuisance. 
— Millabd  V,  Wastbll,  Q.B.D.,  258. 

See  also  Highway,  6;  Local  Government,  19; 
Metropolis,  8,  9. 

OPTION.— 4See   Company,    3,    19;    Landlord    and 
Tenant,  15. 

PABTITION:— 

1.  Occupying  cO'Owner — Mortgage  of  share — 
Occupation  rent — Set-off  cu  against  mortgagee. — 
Where  one  of  several  co-owners  was  in  occupation 
of  premises  and  mortgaged  his  share,  and,  on  a 
partition  action  being  subsequently  brought,  an 
inquiry  was  directed  as  to  what  was  due  from  him 
in  respect  of  such  occupation, 

Held,  that  the  sum  found  to  be  due  could  only 
be  set  off  against  what  the  occupying  co-owner 
was  personally  entitled  to  receive,  and  oould  not 
be  set  off  to  the  detriment  of  his  mortgagee. — Hill 
V.  HiCKBN,  Ch.D.  Stirling,  J.,  137. 

2.  Parties—Sole  defendant — Tenant  of  undivided 
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movety-^Partition  Ad,  1868  (31  &  32  Vict,  c  40),  ss. 
4  and  9. — An  order  for  sale  in  lieu  of  partition  can 
be  made  ander  the  Partition  Acts  where  the 
plaintiff;)  are  the  owners  of  one  undivided  moiety  of 
the  preoiijes  and  the  sole  defendant  is  the  lessee  of 
the  other  undivided  moiety  under  a  lease  for  seven 
years  granted  by  the  owner  of  that  moiety. — 
Mason  v.  Keays,  Ch.D,  North,  J. 

PAETNEESHIP  :— 

1.  Arbitration — Notice  of  expulsion  —  Quasi- 
judicicU  position  of  co^partners, — Partners,  in 
exercising  the  power  of  giving  notice  of  expulsio  n 
to  a  co-partner  for  a  breach  of  partnership  articles, 
must  do  so  in  a  guoAt-judicial  manner,  and  give  the 
person  complained  of  a  hearing.  Disputes  between 
partners  involving  questions  of  law,  or  where  a 
primd  facie  case  of  fraud  is  set  up,  should  not  as  a 
rule  be  referred  to  arbitration. — ^Barnes  v.  Youngs, 
Ch.D.  Bomer,  J.,  332. 

2.  Deposit  of  title-deeds  by  a  partner  to  secure 
overdraft  of  firm — Specific  devise  of  real  estate  charged 
— Partnership  assets  sufficient — Locke-King's  Act, 
(17  &  18  Vict,  c,  113).— A  testator  who  was  a  part- 
ner in  a  shipbuilding  firm  had  deposited  at  a  bank 
the  title-deeds  of  certain  parts  of  his  private  real 
estate  and  signed  a  memorandum  of  charge  of  the 
said  real  estate,  to  secure  the  partnership  overdraft. 
By  his  will  he  specifically  devised  the  said  real 
estate.  The  pcurtnership  assets  were,  at  the 
testator's  death,  sufficient  to  pay  the  firm's  debts. 

Held,  that  the  charge  only  extended  to  the  debts 
of  the  partnership,  and  that,  as  the  partnership 
assets  were  sufficient  to  pay  these,  the  specific 
devisee  of  the  real  estate  charged  could  not  be 
called  upon  to  pay  the  charge. — BiTSON  v.  BiTSON, 
Ch.D.  Bomer,  J.,  478. 

3.  Dissolution — Retainer  of  solicitor  to  conduct 
action — Retirement  of  dormant  partner — Gosts  incurred 
subsequent  to  dissolution— Liability  of  dormant  part- 
ner—Partnership Act,  1890  (53  &  54  Vict.  c.  39),  ss. 
17  (2),  36  (3).— A  solicitor  was  retained  by  the 
managing  partner  in  a  firm  to  bring  an  action  to 
recover  a  debt  due  to  the  firm.  The  firm  oonsiBted 
of  the  managing  partner  and  two  dormant  part- 
ners. While  the  action  was  proceeding  the  paitner- 
ship  was  dissolved,  the  dormant  partners  retiring 
from  the  firm.  The  solicitor,  who  did  not  know 
that  the  dormant  partners  were  members  of  tbe 
firm,  nor  of  the  dissolution  of  partnership,  con- 
tinued the  action,  and  judgment  was  recovered. 
In  an  action  by  the  solicitor  against  the  three 
partners  upon  his  bill  of  costs, 

Held,  that  the  dormant  partners  were  liable  for 
the  costs  incurred  subsequently  to  the  dissolution 
of  partnership. — Coubt  v.  Beblin,  O.A.,  55. 

4.  Dissolution — Sale  of  assets  by  one  partner  to  the 
other — **  Assets^* — Goodwill — Right  of  vendor  to 
canvass  old  customers.-^Aitec  a  sale  by  one  of  two 
partners  of  all  his  interest  in  the  partnership 
assets  to  the  other  partner,  the  goodwill  not  being 
expressly  mentioned,  the  vendor  may  not  canvass 
the  customers  of  the  old  firm. 

Trego  v.  Hunt,  44  W.  R.  225,  [1896]  A.  C.  7, 
considered. 

Gray  v.  Smith,  38  W.  R.  310,  43  Ch.  D.  208, 
and  Pearson  v.  Pearson,  32  W.  R.  1006,  27  Ch.  D. 
145,  distinguished.— Jennings  v.  Jennings,  Ch.D. 
Stirling,  J.,  344. 

5.  Liability  of  estate  of  deceased  partner  for  goods 
ordered  before,  but  delivered  after,  his  death — Part- 
nership Act,  1890  (53  &  54  Vict.  c.  39),  s.  9— 
Statute  of  Limitatioiis — Merchant  and  factor — Fidu^ 


dary  relation — Acknowledgment  by  debtor— Apprfh 
priation  by  creditor. — B.  &  Co.  employed  F.  &  Ca, 
as  commission  agents.  The  course  of  basiaeas  wm 
for  E.  &  Co.  to  send  goods  to  F.  &  Go.  to  be 
forvrarded  to  the  purchasers.  F.  &  Go.  iecei?dd 
the  purchase-money  and  accounted  for  the  same 
to  £.  &  Co.  after  deducting  their  comoiiisioQ. 

After  the  death  of  one  of  the  partners  in  F.  &  Co., 
E.  &  Co.  recovered  judgment  for  sums  dae  to  them 
in  respect  of  several  business  transactions  with  the 
firm  of  F.  &  Co.  against  the  surviving  partoer, 
who  became  bankrupt,  and  nothing  was  obtained 
from  Ids  estate  under  the  judgment.  E.  &  Co. 
now  claimed  to  prove  for  the  balance  against  the 
estate  of  the  deceased  partner. 

As  to  certain  items  which  were  for  goodi 
delivered  to  the  firm  of  F.  &  Co.  after,  bat  under 
an  order  given  before,  the  death  of  the  partner. 

Held,  that  the  contract  was  really  one  of  agency, 
and  that  the  death  of  the  partner  terminated  the 
partnership  before  the  agency  began,  and  tennin- 
ated  the  contract  too;  and  that,  accordingly,  no 
obligation  was  incurred  by  his  estate. 

As  to  certain  other  items  with  reg-^rd  to  wluoh 
the  defence  of  the  Statute  of  Limitations  iras  set 

Held,  that  there  was  no  fiduciary  relationship 
betvveen  the  parties  so  as  to  prevent  the  statate 
being  set  up ;  but  that  a  payment  had  been  made 
by  F.  &  Co.  which  constituted  an  aoknowlsdgm^t 
of  the  debt,  and  accordingly  took  the  c%se  oat  of 
the  statute,  though  the  fact  that  E.  &  Go.  h«d 
appropriated  the  payment  to  the  aooount  of  which 
these  items  formed  part  would  not  in  itself  have 
been  sufficient  to  take  the  c«ise  out  of  the  statate.— 
Friend,  Be,  Feiend  v.  Young,  Ch.D.  Stirling,  /., 
139. 

See  also  Arbitration,  2  ;  Bankruptcy,  22 ;  Inland 
Bevenue,  24. 

PATESNT  :— 

1.  Agreement  to  assign — Subsequent  licence— Kdi<x 
—Priority— Equitable  rights— Patents,  Designs,  aad 
Trade-Marks  Act,  1883  (46  &  47  VicL  c  57),  s.  87.- 
The  proprietor  of  letters  patent  agreed  to  assign 
them  to  a  company.  He  subsequently  granted  a 
licence  to  work  the  patent  to  certain  persons,  who 
had,  however,  express  notice  of  the  agreement 
The  licence  was  registered  before  the  agreement 

Held,  that  the  licence,  though  on  the  register 
prior  to  the  registration  of  the  agreement,  was  void 
as  against  the  company. — ^Nbw  Ixion  Tyeb  Co.  r. 
Spilsbuey,  Ch.D.  Kekewich,  J.,  567. 

2.  Infringement  —  Anticipation  —  Bevooation  (f 
infringing  patent — Amendment  by  way  of  disclaimer 
—Patents,  cfec,  Act,  1883  (46  &47  Vict,  c  57). «.  19. 
26,  sub-section  4  (e) — Appeal — Stay  of  proceedingt— 
Practice— Patent  Rules,  1890,  r.  74.— The  discpeti« 
reposed  in  the  court  or  a  judge,  by  section  19  of  the 

'  Patents,  &c..  Act,  1883,  to  grant  liberty  to  a 
patentee  to  apply  at  the  Patent  Office  for  leave  to 
amend  his  specification  by  way  of  disdaimer,  viU 
not  be  interfered  with  by  the  Court  of  Appeal, 
unless  that  court  be  clearly  of  opinion  that  sadi 
discretion  has  been  exercised  upon  a  wrong  poB- 
ciple. 

Bule  74  of  the  Patent  Bules,  1890,  does  not 
deprive  the  court  of  its  jurisdiction  to  stay  ezses- 
tion  and  cancellation,  pending  an  appeal  from  as 
order  on  a  petition  for  the  revocation  of  a  patsnt— 
Yates  v.  Aemsteono,  O.A. 

3.  Infringement  —  Patent  applicahU  to  Uniki 
Kingdom  only — Infringing  gocds  sent  to  Enghad-- 
Order  from  English  purchaser.— A,  maaafactarer  of 
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goods  abroad  which  are  an  iafringement  of  a 
patent  applicable  to  the  United  Kingdom  alone,  who 
sends  these  goods  by  post  to  an  English  customer  in 
compliance  with  his  order  to  so  send  them,  does  not 
infringe  the  patent  for  the  United  Kingdom,  for  in 
snch  a  case  the  sale  and  delivery  take  place  o  utside 
this  country. 
Decision  of  the  Court  of  Appeal  (45  W.  E.  481, 

tl897]  2  Ch.   322)    affirmed.— Badisohe    Anilin 
^ABRiK  V.    Basle    Chemical    Wobks    (Bind- 
8CHEDLB&},  iT.L.,  255. 

4.  Invention — Monopoly — Monopoly  Act,  1623  (21 
Jac.  1,  c.  3),  as,  4,  6. — ^The  proviso  in  section  6  of 
the  Monopoly  Act,  1623,  which  exempts  letters 
patent  for  new  inventions  from  the  operation  of 
tiie  Act,  must  be  construed  as  including  in  the 
exemption  letters  patent  for  new  inventions  which 
by  reason  of  some  defect  in  the  specification  cap- 
able of  amendment  by  disclaimer,  cannot  for  the 
time  being  and  until  the  disclaimer  has  been  filed  be 
enforced.— PsoK  v.  Hindes,  Q.B.D. 

5.  Prolongation  of  term  for  ten  years — New  patent, 
— Where  it  appeared  that  an  invention  was  of  con- 
siderable merit,  that  there  were  great  difficulties  in 
introducing  it,  and  that  the  petitioner  had  incurred 
loss  in  his  endeavours  so  to  do,  their  lordships 
recommended  a  new  patent  for  the  term  of  ten 
years. — Ctjbsie  and  Timmis*  Patent,  Be,  P.G. 

6.  Bevocation — Evidence  of  prior  user — Admissi- 
hility, — ^Where  an  action  for  infringement  of  a 
patent  had  been  dismissed  on  the  ground  that  there 
had  been  a  prior  use  of  the  invention  at  a  specified 
place,  and  a  petition  was  then  presented  to  have 
the  patent  declared  void,  the  petitioner  relying 
solely  on  the  instance  of  prior  user  which  had  been 
proved  in  the  infringement  action. 

Held,  that  evidence  sought  to  be  adduced  by  the 
respondent  to  the  petition  as  to  alleged  prior  user 
at  other  places  was  not  admissible. — Haqgen- 
magheb's  Patent  Be,  Ch.D.  Bomer,  J. 

PEBPBTUITY.— See  Appointment,  2 ;  Will,  7,  13. 

POOBIiAW:— 

1.  Loan  for  term  of  y ear s-^ Redemption  witTiout 
consent  of  lender — Poor  law  Loans  Act,  1871  (34  & 
35  Vict.  c.  11),  s,  2. — Guardians  of  the  poor  who 
have  since  the  24th  of  April,  1871  (the  date  of  the 
passing  of  the  Poor  Law  Loans  Act,  1871) 
bonrowed  moneys,  to  be  repaid  at  stipulated  times, 
cannot  even  wim  the  authority  of  an  order  of  the 
Local  €k>vemment  Board  under  section  2  of  the 
Act  compel  the  lender  to  accept  against  his  wlLL 
repayment  otherwise  than  in  accordance  with  the 
oontract. 

The  decision  of  the  Court  of  Appeal  ([1897]  1 
Gh.  335),  affirmed.— West  Dbbby  Union  v,  metbo- 
pouTAN  Life  Asbu&anoe  Sooiety,  H,L, 

2.  Bating — Beneficial  occupation — London  County 
Council — Assessment  of  public  park — Bateable  Value 
— London  Council  {General  Powers)  Act  (53  &  54 
Victm  e,  ccdiii.),  ss.  4,  5. — Where  lands  are  held  by 
a  oonnty  ooundl,  and  every  part  thereof  must  by 
statute  be  retained  by  the  county  council  in 
perpetuity  for  the  use  of  the  public,  and  the 
expenses  of  management  exceed  the  incomings,  the 
oonnty  oouncil  is  not  rateable  in  respect  of  such 
lands. 

Bare  v.  Overseers  of  Putney,  29  W.  B.  721,  7 
Q.  B.  D.  223,  approved. 

I>eoi8ion  of  tiie  Court  of  Appeal  (44  W.  B.  621, 
[1 896]  2  Q.  B.  25)  affirmed.-— iIambbth  Ovebseebs 
V.  XjONDon  County  Cottnoil,  H.L.,  79. 

3.  Bating  —  Coal  mines  — Evidence  —  Profits   or 


annual  value — Oroes  and  rateable, — At  the  hearing 
of  an  appeal  against  a  rate  on  a  colliery,  the 
colliery  conrpany  put  forward  evidence  that  the 
best  and  only  fair  method  of  arriving  at  the  net 
annual  value  was  that  of  ascertaining  the  receipts 
in  the  year,  and  then  deducting  therefrom  Uie 
proper  deductions ;  in  fact,  rating  it  like  a  railway. 
If  this  was  admissible,  it  worked  out  substantially 
correct.  It  was  contended  that  this  evidence  was 
not  admissible,  but  that  it  should  be  rated  on  the 
annual  rent  obtainable. 

Held,  that  the  evidence  was  admissible. 

Held,  further,  that  where  in  a  rate  the  gross  and 
rateable  value  are  entered  at  the  same  figure,  the 
gross  is  to  be  treated  as  an  ascertained  figure,  and 
such  deductions  as  can  be  properly  made  may  be 
made  therefrom. — ^Denaby  Colliery  Co.  v,  Don- 
caster  Union,  Q,B,D, 

4.  Bating  —  Exemption  —  Buildings  occupied  for 
police  purposes — Chief  constable* s  residence — 43  Eliz, 
c,  2,  s.  I.— Local  Government  Act,  1888  (51  &  52 
Vict,  c,  41),  s,  64.— By  section  64  of  the  Local 
Government  Act,  1888,  the  buildings  used  by  the 
police  at  Leicester,  then  vested  in  the  justices, 
became  the  propertv  of  the  county  council. 

The  chief  constable  for  the  countv,  on  his  appoint- 
ment to  that  office,  had  to  reside  m  a  certain  part 
of  the  police  premises,  and  the  assessment  com- 
mittee assessed  that  portion  of  the  police  buildings 
to  the  poor  rate. 

Held,  that  such  rate  should  be  quashed,  because 
that  part  of  the  police  premises  occupied  by  the 
chief  constable  was  occupied  by  him  for  the  pur- 
poses of  the  police,  and  the  fact  that  he  was 
permitted  to  keep  his  wife  and  family  there  also 
rendered  his  occupation  thereof  none  the  less  an 
exclusive  occupation  of  that  part  of  the  building 
for  the  purpose  of  the  county  police. — Leioesteb 
County  Council  v,  Leicester  Assessment  Com- 
mittee, Q,B,D,,  585. 

5.  Bating — Exemption  by  private  Act — Construe- 
tiour^20  Geo,  3,  c.  lv,-—SS  &  39  Vict.  c.  Ixxxii,—^ 
private  Act  of  1780  vested  a  piece  of  land  in  trustees 
for  certain  purposes  therein  mentioned  for  Uie 
benefit  of  the  inhabitants  of  a  borough  and  pro- 
vided that  for  ever  thereafter  the  land  should  be 
deemed  and  taken  as  within  and  parcel  of  the 
borough,  but  should  in  no  wise  be  assessed  to  poor's 
rate. 

Held,  that  the  land  was  exempt  for  ever  from 
being  assessable  to  poor's  rate  ana  therefore  a  race 
committee,  to  whom  the  trustees  had  leased  a 
portion  of  the  land  for  a  racecourse,  were  not  liable 
to  poor's  rate  by  reason  of  their  occupation. — ^Po^- 
TEFRAOT  Assessment  Committee  v.  Pontefraci 
Pare  Trustees,  C.A. 

6.  Bating  —  Exemption  —  Society  instituted  for 
purposes  of  the  fine  arts — Boyal  College  of  Music — 
Society  not  making  "  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its  members  " 
^Scientific  Societies  Act,  1843  (6  &  7  Vict,  c.  36),  s. 
1. — ^The  Bo^al  College  of  Music  was  a  society 
created  and  moorporated  by  royal  charter,  for  the 
advancement  of  the  art  of  music  by  means  of  a 
teaching  and  ftTr^mining  body  charged  with  the 
duty  of  providing  musical  instruction  of  the  highest 
class,  and  of  rewarding  with  academical  degrees 
and  certificates  of  proficiency,  and  otherwise, 
persons,  whether  educated  or  not  at  the  oollege, 
who  on  examination  might  prove  themselves  worthy 
of  such  distinctions,  for  the  promotion  and  super- 
vision of  musical  instruction  in  schools  and  else- 
where oonduotve  to  the  cultivation  and  dissemina- 
tion of  the  art  of  music,  and  for  the  encouragement 
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and  promotion  of  the  ooltiyaiioii  of  rnnsio  as  an 
art.  ^  The  ooUege  ereoted  a  building  on  land 
demised  to  them  by  a  lease  oontaining  a  stipolation 
that  the  building  should  be  used  for  the  purposes 
of  their  charter  only,  and  it  wan  so  occupied  and 
used  by  them.  The  charter  prohibited  any 
*'  dividend,  gift,  division,  or  bonus  in  money  *'  to 
the  members.  The  college  paid  out  of  its  funds 
remuneration  to  certain  members  of  its  teaching 
staff  who  were  also  members  of  the  society. 

Held  (affirming  the  judgment  of  Hawkins  and 
Ohannell,  JJ.,  [1898]  I  a  B.  304),  that  the  college 
was  a  society  instituted  for  purposes  of  the  fine  arts 
exclusively,  within  the  meaninjB^  of  the  Scientific 
Societies  Act,  1843,  s.  1,  and  did  not,  in  making 
the  above-m«>ntionAd  payments  to  members  of  the 
teaching  staff  "  make  any  dividend,  gift,  division 
or  bonus  in  money "  to  its  members  within  the 
meaning  of  the  section;  and  therefore  that  the 
society  was  entitled  to  exemption  from  parochial 
rates  m  respect  of  the  budding  occupied  by  them  as 
aforesaid.— Royal  Collbgb  of  Mxtsig  v.  West- 

NIN8TKE  VBSTEY,  C.-4. 

7.  Rating — Qtom  estimated  rental — Rateable  value 
— Appeal  against  rateable  value — Right  of  rating 
auth*>rity  to  adduce  evidence  to  increase  gross  value  in 
rate-book— Parochial  Assessmftnts  Act,  1836  (6  &  7 
WiU,  4,  c.  96).  s,  1. — On  a  ratepayer's  appeal  to 
quarter  sessions  against  a  poor  rate  on  the  ground 
tnat,  though  the  estimated  gross  rental  in  the  rate- 
book is  oorreot,  the  rateable  value  is  too  high  in 
consequence  of  a  sufficient  sum  not  having  been 
allowed  for  deductions,  the  rating  authority  are 
bound  to  accept  the  gross  value  as  appearing  in  the 
rate-book,  and  cannot,  in  order  to  show  that  the 
rateable  value  is  not  too  high,  give  any  evidence  to 
show  that  in  fact  the  gross  estimated  vental  as 
appearing  in  the  rate-book  is  too  low. — Hobton  v, 
Walball  Guabdians,  Q.B.D.,  607. 

8.  Rating — Markei  garden — Land  covered  vnth 
greenhouses — **  Agriculinral  land  " — **  Buildings  or 
other  hereditaments  " — Liability  of  land  covered  with 
glasSt  being  part  of  a  market  garden — Agricultural 
RaUa  Act,  1896  (69  &  60  Vict,  c  16),  ss.  1,  6.  6.  9.— 
Land  covered  with  glasshouses  erected  for  the 
purpose  of  its  cultivation  is,  though  used  solely 
as  a  market  garden,  a  "  building  or  other  heredita- 
ment,'* and  not  **  agricultural  land,"  within  the 
meanine  of  section  1,  sub-section  1,  of  the  Agri- 
culture Bates  Act,  1896 ;  and  is,  therefore,  not 
entitled  to  the  partial  exemption  from  rates  granted 
by  that  Act  to  "  agricultural  land." 

Decision  of  the  Queen's  Bench  Division  reversed 

gaughan  Williams,  L.J.,  dissenting).— Smith  v. 
GHMOND,  C.A.,  401. 

9.  Raiing— Railway — Railway  lines  at  station — 
Btaiion  appurtenances — Running  lines  or  sidings, — 
In  addition  to  the  four  main  lines  passing  through  a 
railway-station,  certain  other  lines  were  made  at 
the  station  and  used,  some  for  the  purposes  of 
throuffh  traffic  when  the  main  lines  were  occupied, 
or  likSy  to  be  occupied,  and  others  for  the  purposes 
of  carrying  soods  into  the  railway  company's 
warehouse  and  into  a  private  coal  yard  adjoining 
the  station,  and  for  the  making  up  and  departure  of 
local  passenser  trains.  These  lines  were  also  used 
for  the  standing  of  empty  trains  without  engines. 

Upon  a  case  stated  by  a  court  of  quarter  sessions 
for  the  opinion  of  the  High  Court,  the  question 
beinff  whether  these  lines  were  to  be  rated  as 
ronmmc  lines  or  sidings, 

Held,  that  tiie  primary  and  principal  purpose  for 
whidi  l^e  lines  in  qnestion  were  made  and  used 
^faetl^e  iSKcrfm^  of  passenger  i|nd  ^oods  fraflftc, 


and  that  they  were  running  lines  and  should  be 
rated  aooordioc^ly.^STOOEPORT  XJkion  ».  LoiDOl 
AND  North- Westebw  Bailway  C!o.,  C.i. 

10.  Rfjtting — Reservoir  of  water  eompany—Aum' 
ment  of — ** Land  covered  with  water"  —  Puiiie 
Health  Act,  1875  (38  &  39  Viet.  c.  55).  «.  211,  fjti- 
section  1  (b). — A  reservoir  of  water  covering  an  iri 
of  some  ten  acres  was  constructed  by  a  water  con- 
pany  for  the  purpose  of  storiag  water.  The  bed 
of  the  reservoir  consisted  of  a  thick  lining  o( 
concrete  laid  on  the  earth,  which  had  been  ex- 
cavated for  the  purpose,  and  was  permaneDtly 
oovered  with  water;  and  the  reservoir  wss  lar- 
rounded  by  an  embankment  lined  with  oonerets, 
which  embankment  was  used  solely  for  the  par- 
pose  of  keeping  the  water  in  the  reservoir  sod  nm 
above  the  surface  of  the  ground. 

Held,  that  the  reservoir  was  **  land  oovered  witk 
water  "  within  the  meanin^of  section  211,  nb- 
section  1  {b),  of  the  Public  Health  Act,  1875,  tad 
wan  cousequently  rateable  at  one-fonrth  part  anlj 
of  the  net  aununl  value.— SoUTHWARK  Watbb  0). 
V.  Hampton  Council,  Q.B,D, 

10a.  Rating — Reservoir  and  waierworks^BoM  of 
rateable  value — Effective  capital  value,  how  arrived 
at— Rateable  value,  how  arrived  cU^Costs  of  cos- 
struction. — When  arriving  at  the  rateable  ▼aloe  of 
a  reservoir  and  waterworks,  when  part  of  the  wocfci 
lie  outside  the  pariah  for  which  the  assessment  it 
made,  the  reservoir  and  waterworks  must  be  tabn 
as  integral  portions  of  the  undertaking,  and, 
although  rateable  separately,  they  mu^t  not  for  tb^ 
purpose  of  such  assessment  be  valued  apirtfroa 
the  rest  of  the  undertaking. 

The  effective  capital  value  of  such  reservoir  tod 
works  should  be  arrived  at  from  their  cost  ti  t 
basis,  and  so  from  that  by  a  percentage  of  interest, 
the  gross  rental  and  rateable  value  can  be  airivi^ 
at 

By  the  Acts  which  empowered  the  waterwoib 
to  be  carried  out  the  corporation  had  made  rotds 
and  bridges  around  the  lake,  and  subftitoted  t 
church,  schools,  and  vicarage  for  those  snbmerged 
by  the  lake. 

Held,  that  the  expense  incurred  in  carrying  ost 
these  operations  ought  not  to  be  included  it 
arriving  at  the  total  costs  of  the  works  to  aaoerttin 
the  effective  capital  value. 

The  reservoir  was  at  present  capable  of  deliveripg 
52^  million  gallons  per  day,  but  the  catohmaKt 
area  at  present  connected  with  the  reeervoir  vn 
only  sufficient  to  provide  41  miUion  gaOM*- 
Catchment  areas  capable  of  providing  the  remsiinBg 
11^  miUion  gallons  would  ultimately  be  cooneetei 
Of  the  52^  million  gallons  39  would  be  delifsred 
by  means  of  three  pipes  at  Liverpool,  and  tte 
remaining  13)  million  gallons  would  be  pasMd 
down  the  BiverVyrnwy  as  compensation  water  is 
accordance  with  the  provisions  of  the  Act  of  18SS. 
At  present  only  one  of  the  lines  of  pipes,  oapsbb 
of  carrying  13  million  gallons  a  day,  had  hea 
laid. 

Held,  that  the  effective  capital  value  of  tke 
undertaking  ought  to  be  taken  at  26^2|  of  ^ 
total  capital  expenditure* 

The  rate  per  cent,  on  the  effective  value  of  tke 
undertaking  to  be  taken  to  make  the  ratettit 
value  is  a  question  of  fact,  and  the  oouft  will  aft 
interfere  unless  it  is  shown  that  the  peroent^^ii 
arrived  at  on  a  wrong  basis.— Lxybrpool  (ICatw) 
V.  Llakfyllyn  Union,  Q,B,D. 

11.  Rating—*'  Tied*'  publichoute—MarkH  taUe 
above  rent  actually  paid — Brewers  as  Ajr/ie^W**"' 
tenqn^e — JSxclusion    o/   f/treai^if   contracts    itt^Sf^ 
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publican  and  brewers — Parochial  ABaessment  Act, 
1836(6  &  7  Will,  4.  c.  96), «.  l.-~The  oooapter  of  a  tied 
pablio-houae  appealed  to  quarter  sessioiu  against 
an  inoreased  assessment  on  his  lioensed  premises. 

The  quarter  sessions  redaoed  the  assessment 
sabjeot  to  a  case  being  stated,  and  the  qaestion 
raised  was  on  what  basis  the  tied  house — the  rent 
paid  for  which  by  the  oocupier  to  his  brewers  being 
admittedly  less  than  the  market  value  of  the  house 
--ought  to  be  estimated  at  for  the  purposes  of  the 
poor  rate. 

Held,  that  the  statute  required  the  assessment  to 
be  based  on  the  value  of  the  hereditament  itself, 
but  that  in  estimating  that  value  the  quarter 
S'  sftions  were  right  in  taking  into  oonsideraUon  the 
fact  that  rival  brewers  would  give  a  price  in  the 
market  for  the  house  above  Uxat  wbioh  would 
support  a  rent  given  by  a  publican  who  merely  took 
the  premises  for  the  purposes  of  his  own  retail 
trade  as  a  yearly  tenant;  but  that  any  special 
value  which  brewers  might  for  reasons  connected 
with  their  own  brewery  be  willing  to  give  for  the 
premises  ought  to  be  excluded,  since  a  publican 
had  a  right,  like  an  ordinary  tenant,  to  have  his 
premises  rated  apart  from  an^  personal  contract 
existing  between  himself  and  his  landlord. — White 
v.  Bradfobd-on-Ayon  Assbssmbnt  CoMMrriBX, 
Q.B.D.,  603. 

12.  Settiement — Divided partBh-^Loeal  Chvernmeni 
Act,  1894  (66  &  67  Fid.  c.  73),  m.  1  (3),  67,  68.— 
A  poor-law  eettlement  gained  by  birth  is  a  settle- 
ment in  a  particular  parish.  Oonsec^uently  the 
settlement  is  destroyed  on  the  division  of  the 
original  parish  under  section  I,  sub-section  3,  of 
the  Local  €k>vemment  Act,  1894,  as  the  parish  in 
which  it  was  acquired  thereby  ceased  to  exist. — 
DoRKiNO  UiviON  V.  St.  Batioub's  Union,  C.A., 
309. 

POST  OFFICB  :— 

Telegraphs  and  telephones — Underground  wires — 
Postmcuter-Oeneral — Itoad  authority— Power  of,  to 
impose  conditions  on  Postmaster- General — What  con^ 
ditions  may  be  imposed — Ttlegraph  Act,  1863  (26  & 
27  Vict.  c.  112),  s.  6,  sub-section  3 ;  8.  9.— Section  9 
of  the  Telegraph  Act,  1863,  provides  that  the 
company — which  by  a  later  Act  mdudes  the  Post- 
master-General—shall  not  place  any  telegraph 
under  any  street  except  with  the  consent  of  the 
bodies  having  the  control  of  the  streets ;  and  section 
6,  sub-section  3,  provides  that  any  consent  may  be 
given  **  on  such  pecuniary  or  other  terms  or  con- 
aitions  as  the  person  or  body  giving  consent  thinks 
fit." 

Held,  that  the  objections  which  the  road 
authority  are  entitled  to  raise  under  section  6,  sub- 
section 3,  are  objections  as  to  matters  only  which 
oonoem  them  as  a  road  authority,  and  that  they 
cannot  raise  objections  as  to  the  modes  or  con- 
ditions of  carrying  on  the  service  or  the  reasonable- 
ness of  the  charges  for  such  service ;  and  that  they 
cannot,  therefore,  when  giving  consent  to  the 
Postmaster-Gleneral  to  lay  an  underground  tele- 
phone wire,  impose  the  condition  that  the  wire 
should  not  be  laid  for  the  use  of  a  particular 
telephone  company  unless  such  company  were 
prepared  to  provide  an  improved  service  at  a 
reduced  cost,  as  such  condition  would  be  not  only 
outside  the  scope  of  their  duties  as  a  road  authority, 
bat  also  unreasonablc^PosTMASTEB-GEKSBAL  v. 
London  CoBPORATiON,  Q.B.D. 

POWEB.— See  Appointment,  1-4 ;  Will,  26. 

PBAOTIGE:— 

1.  Appeal— Appeal  from  fudge  tnthaut  jwry-^ 


Appeal  raising  questions  of  fad. — ^The  rehearing  on 
appeal  of  a  case  tried  by  a  judge  without  a  jury  is 
not  governed  by  the  xiiles  applicable  where  there 
has  been  a  trial  and  verdict  by  a  jury.  The  Court 
of  Appeal  must  act  on  its  own  considered  condu-* 
sion  on  questions  of  fact  as  well  as  law. — Ooohlan 

V.  ClTMBBBLAND,  C.il. 

2.  Appeal — Gase  staled  for  opinion  of  Queen's 
Bench  Division— 12  &  13  Vid.  c.  46,  «•  IX— Judica- 
ture Act,  1873,  s,  19. — An  appeal  lies  from  a 
decision  of  the  Queen*s  Bench  Division  on  a  special 
case  stated  with  respect  to  an  appeal  to  a  court  of 
quarter  sessions  under  section  11  of  12  &  13  Vict. 
c.  46,  although  judgment  has  been  entered  in  t!ie 
court  of  quarter  sessions  in  conformity  with  that 
decision.— £x)DaB  v,  Huddebsfibld  (BCayob)  (No. 
2),  CA.,  482. 

3.  Appeal — School  board  election — Petition — Inter* 
locutory  order — Appeal  tn  Court  of  Appeal — Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  60),  PaHlV., 
s.  93,  sub-section  7 — Municipal  Elections  {Corrupt 
and  lUegal  Practices)  Act,  1884  (47  &  48  Vid.  c  70), 
s.  ^—General  Rules,  1883,  for  the  execution  of  Part 
IV.  of  the  Municipal  Corporations  Ad,  1882,  rr.  48, 
67. — From  an  order  of  a  judge  at  chambers  in  an 
interlocutory  application  arising  in  a  school  board 
election  petition  an  appeal  lies  to  the  Court  of 
AppeaL— MoNKSWBLL  (Lobd)  v.  Thompson  (No. 
2),  G.A. 

4.  Costs — Adion  against  public  authority — Public 
AuthorUies  Protection  Ad,  1893  (66  &  67  Vict.  c. 
61),  s.  1  (b). — When  in  substance  "judgment  has 
been  obtained  "  by  a  public  anthori^  as  defendant 
within  the  meaning  of  sub-section  (b)  of  section  1 
of  the  Public  Authorities  Protection  Act,  1893,  and 
costs  have  been  given  in  its  favour,  such  judgment 
carries  the  right  to  have  taxation  as  between 
solicitor  and  client,  although  no  direction  as  to  the 
mode  of  taxation  is  given  in  the  judgment — NoaTH 
Mbtropoutan  Tramways  Co.  v.  London  County 
Council,  Ch,D.  Bomer,  J.,  664. 

6.  Costs — AppticaUon  for  judgment  under  order 
14-^Leave  to  defend — Case  remitted  to  county  court-^ 
Costs  of  applioaiion  under  order  14  to  be  costs  in  the 
cause— County  Courts,  Ad,  1888  (61  &  62  Vid.  c 
43),  ss.  65,  116— Rules  of  the  Supreme  Court,  ord. 
14,  r.  9  (a). — In  an  action  to  recover  under  a  con- 
tract a  sum  above  £20,  but  less  than  £60,  the 
plaintiff  applied  for  judgment  under  order  14. 
The  defendant  obtained  leave  to  defend  on  payment 
of  the  amount  claimed  into  court,  and  the  money 
was  paid  in.  An  order  was  subsequently  made  on 
the  application  of  the  plaintiff,  and  afiirmed  by  a 
judge  at  chambers,  remitting  the  action  to  the 
county  court,  and  directing  that  the  costs  of  the 
application  under  order  14  should  be  costs  in  the 
cause.    On  appeal. 

Held,  that  as  the  case  was  not  brought  within 
section  116  of  the  County  Courts  Act,  1888,  or 
ord.  14,  r.  9  (a),  there  was  no  jurisdiction  to  make 
the  order  as  to  the  costs  of  the  application  under 
order  14. 

Qucere,  whether  an  order  purporting  to  make 
costs  under  order  14  costs  in  a  county  court  action 
could  be  made  at  the  hearing  under  ord.  14,  r.  9 
(a).— Dunn  v.  Apflbton,  C.A. 

6.  Costs — Interlocutory  proceedings — Costs  reserved 
— New  regulation.  —  Where  interlocutory  appU- 
cations  have  been  ordered  to  stand  to  the  trial  and 
are  not  then  mentioned  to  the  judge,  the  costs  of 
such  applications  are  to  be  treatea  as  costs  in  the 
action,  and  taxed  accordingly,  and  need  il9t  be 
mentioned  in  the  judgment.    Where  snob  a|i|^«> 
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oations  have  been  disposed  of,  bat  the  costs  have 
been  reserved,  suoh  costs  are  not  to  be  mentioned 
in  the  judgment  nor  allowed  on  taxation  without 
the  special  direction  of  the  judge. — British 
Natural  Pbemium  Association  v.  Bywatbb, 
Ch,D,  Byrne,  J.,  28. 

7.  Costs — Security  for  costs — Limited  company — 
Plaintiffs  in  action — ^*  Sufficient  security** — (7om- 
panies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  69.— The 
security  for  costs  required  to  be  given  by  a  plaintiff 
company,  under  section  69  of  the  Clompanies  Act, 
1862,  must,  as  that  section  provides,  be  "  suffi- 
cient"— neither  illusory  nor  oppressive — having 
regard  to  the  probable  costs  likely  to  be  incurred 
by  the  defendant.— Dominion  Bbewsby  Co.  v, 
Foster,  C,A, 

8.  Gosts—Set'off^House  of  Lords— R.  S.  0.,  ord.  65, 
r.  14. — The  Appeal  Committee  after  final  judgment 
has  been  given  in  the  appeal  will  not  set  off  costs 
due  by  an  appellant  in  the  House  of  Lords  against 
balance  costs  due  to  the  appellant  as  the  result  of  a 
decision  in  the  Court  of  Appeal.  If  there  is  a  prob- 
ability of  any  question  of  costs  or  any  other 
matter  arising  after  and  as  incident  to  the  appeal, 
the  matter  ought  to  be  mentioned  at  the  hearmg. — 
BUSSELL  V,  BussELL  (No.  2),  H,L. 

9.  Costs — Taxation — General  costs  of  action — Costs 
of  counter-claim. — ^Where  the  plaintiff  is  ordered  to 
pay  the  costs  of  the  action,  and  the  defendant  to 
pay  the  costs  of  the  counter-daim,  only  costs 
actually  occasioned  by  the  counter-claim  can  be 
charged  to  the  defendant,  and  the  general  costs  of 
the  action  must  not  be  apportioned  between  the 
plaintiff  and  the  defendant,  but  must  all  be  paid  by 
the  plaintiff.— Atlas  Metal  Co.  v.  Miller,  CA,, 
657. 

10.  Declaratory  judgment — Injunction — JurisdiC" 
turn — Local  Government — Public  Health  (Buildings 
in  Streets)  Act,  1888  (61  &  52  Vict.  c.  52),  «.  3— Ord, 
25,  r.  5. — Where  the  liCgislature  has  pointed  out 
proceedings  before  magistrates  as  the  proper  course 
for  a  local  authority  to  take  with  regard  to  offences 
under  a  particular  statute  the  Court  of  Chancery 
will  be  very  slow  to  exercise  its  jurisdiction  to 
restrain  such  proceedings  by  injunction  where 
there  is  no  evidence  that  the  local  authority  intend 
to  commit  any  illegal  act. 

A  fortiori  it  will  be  still  less  likely  to  make  a 
declaration  of  rights  where  no  relief,  by  way  of 
injunction  or  damages,  is  asked. 

Whether  the  court  has,  under  ord.  25,  r.  5,  juris- 
diction to  make  such  a  declaration  under  such 
circumstances,  quoere. — Grand  Junction  Water- 
works Co.  V.  Hampton  District  Council,  Ch,D. 
Stirling,  J.,  644. 

11.  Discovery — Interrogatories — Criminal  or  penal 
proceedings — Pollution  of  river — Proceedings  to  re* 
strain — Penalty — Rivers  Pollution  Act,  1876  (39  & 
40  Vict,  c,  75),  88,  3,  10. — Proceedings  instituted  in 
a  county  court  fur  an  order  under  section  10  of  the 
Bivers  Pollution  Prevention  Act,  1876,  requiring  a 
person  to  abstain  from  polluting  a  river,  which  is 
constituted  an  offence  against  the  Act,  are  not 
proceedings  of  a  criminal  or  penal  natiure,  although 
disobedience  by  the  person  against  whom  the  order 
to  abstain  is  made  renders  him  liable  to  a  penalty. 
An  order  for  discovery  by  the  person  against  whom 
proceedings  for  the  abstention  of  pollution  of  a 
river  are  pending  may  accordingly  be  made. 

Decision  of  the  Court  of  Appeal  (45  W.  B.  3, 
[1896]  2  Q.  B.  297)  aflirmed.— Derby  Corpora- 
tion V,  Derbyshire  Coxinty  Council,  H.L.,  48. 

12.  Discovery — Production  of  documents — Insur- 


ance, marine — Ship^s  papers — Be-imurance. — In  an 
action  by  the  original  underwriter  against  the  re- 
insurers upon  a  policy  of  marine  insurance,  the 
defendants  are  entitled  to  an  order  for  production 
of  ship's  papers. — China  Traders*  Insurance  Co. 
V,  Boyal  Exchange  Assxtrance  Association, 
G.A.,  497. 

13.  Discovery — Production  of  documents — Prici- 
lege — Copies — Secondary  evidence. — A  document  once 
privileged  is  always  privileged. 

After  the  trial  of  an  action  certain  documents 
relating  to  the  same  subject-matter  in  a  previous 
action  were  discovered  at  the  office  of  a  solicitor, 
who  had  obtained  them  from  the  representatives  of 
the  solicitor  of  the  plaintiffs'  predecessor  in  title. 
The  defendant,  having  appealed  from  the  judg- 
ment, sought  production  of  the  documents  on  the 
hearing  of  the  appeal. 

Held,  that  the  documents  were  privileged  frosn 
production. 

Minet  v.  Morgan,  21  W.  B.  467,  L.  B.  8  Ch.  App. 
361,  followed. 

Wheeler  v.  Le  Marchant,  30  W.  B.  235,  17  Ch.  D. 
675,  explained. 

But,  held,  further,  that  the  defendant,  having 
had  an  opportunity  of  taking  copies  of  some  of  the 
documents,  was  entitled  to  give  secondary  eTideoca 
of  such  as  he  had  copies  of. 

Lloyd  V.  Mostyn,  10  M.  &  W.  478,  followed.— 
Calcrapt  v.  Guest,  C,A.,  428. 

14.  District  registrar — Jurisdiction — Power  to  set 
aside  judgment— Ord.  35,  rr.  1,  5,  6. — Where  iu 
an  action  proceeding  in  a  district  registry 
the  plaintiff  has  signed  judgment  in  def&olt  dF 
appearance,  the  district  registrar  has  juriadiction 
to  set  the  judgment  aside  on  the  ground  that  it  has 
been  entered  for  a  larger  sum  than  was  in  fact 
due. 

The  effect  of  rule  6  of  order  35  is  that  in  all 
matters  other  than  those  in  which  the  district 
registrar  has  exclusive  jurisdiction  under  rules  1-5, 
proceedings  may  be  taken  either  before  the  district 
registrar  or  a  master. — Townend  v.  "grRyiriiff^ 
C,A.,  65. 

16.  Evidence  —  Inspection  —  Examination  of  wit- 
nesses on  commission — Order  to  send  abroad  propertg 
in  dispute — Jurisdiction — B.  S.  C,  1883,  ord.  37,  r. 
5 ;  ord,  50,  r.  3. — ^In  interpleader  proceeding  as  to 
the  right  to  the  possession  of  a  stamp  album,  one 
of  the  claimants  applied  for  an  oraer  that  the 
album  might  be  sent  abroad  for  inspection  by 
witnesses  who  were  to  be  examined  there  on  i 


mission. 

Held,  that  the  court  had  jurisdiction  to 
such  order  under  ord.  37,  r.  5,  and  ord.  50,  r.  3. 

Leader  v.  Smyth,  8  Times  L.  B.  612,  OTermled. — 
Chaplin  v.  Puttick,  C.A.,  481. 

17.  Foreign  Jurisdiction  Act,  1843  (6  &  7  Fid.  c-  94) 
— Japan  Consular  Court — Criminal  caee—Appad — 
Special  leave, — Under  the  Foreign  Jurisdictioa  Act, 
1843  (6  &  7  Vict,  c  94),  her  Majesty  has  power  to 
constitute  for  Japan  a  court,  by  Order  in  CocnoB, 
¥rith  a  jury  of  five,  with  jurisdiction  over  her 
Majesty's  subjects. 

The  rule  as  to  special  leave  to  appeal  in  criminal 
cases  laid  down  in  In  re  DUlet,  12  App.  Oss.. 
affirmed.— Cabew,  Ex  pabtb,  H,L. 

18.  Foreign  state  plaintiff — Action  for  appointment 
of  new  trustee — Counter-claim  for  damages /ur  iibei — 
Order  excluding  counter-daim — B.  S.  C.,  1883,  ord, 
19,  r.  27;  ord.  21,  r.  15.— The  fact  that  the 
plaintiff  *is  a  foreign  state  is  not  a  safficieat 
reason  for  allowing  the  defendant  to  set  op  hj 
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way  of  ooimter- claim  a  claim  which  he  coald 
not  set  up  against  an  ordinary  plaintiff.  An 
order  will  therefore  be  made  excluding  a  counter- 
claim for  damages  for  a  libel  alleged  to  have  been 
published  by  a  foreign  state  which  is  plaintiff  in  an 
action  seeking  the  appointment  of  new  trustees  of 
a  fund  in  court. — South  African  Bepubuo  v. 
CoMPAQNiB  FbanoooBelge  du  Chemin  de  Fer  du 
Nob  db  IiA  Rbpubuque  Sud  Afbicane,  0,A.,  67. 

19.  Foreign  state — International  law — Cross-action* 
—Where  a  foreign  state  sues  in  this  country,  a 
counter-claim  cannot  be  made  against  it  except  for 
matters  arising  out  of  the  original  action,  and 
claims  for  damages  for  breach  of  agreement  by  the 
plaintiff  state  which  would,  if  a  subject  were  suing, 
form  the  subject-matter  of  a  separate  action  will 
be  struck  out.— South  Afbigan  Bbpublic  v.  La 

GOMFAGNIE    FbANCO-BELGE   DU  GhEMIN  DU    FEB 

DU  NOBD.— CA.D.  North,  J.,  151. 

19a.  Garnishee — Rent~^Apportionment  Act,  1870, 
«.  2. — Notwithstanding  the  Apportionment  Act, 
1870,  rent  cannot,  before  it  is  payable,  be  attached 
under  a  garnishee  order  as  a  debt  owing  or  accruing 
due.— Babnett  v,  Eastmak,  Q,B,D. 

20.  House  of  Lords — Decision  on  question  of  law 
final, — A  decision  of  the  House  of  Ijords  once  given 
upon  a  question  of  law  is  conclusive  upon  the 
House  atterwards. — London  Tramways  Co.  v. 
London  County  Councel,  H.L.^  609. 

21.  Interpleader — Sheriff* s  interpleader — Claim  to 
goods  seized  in  execution — Claimant  ordered  to  pay 
value  of  goods  into  court — WitJidrawal  of  sheriff — 
Second  execution — Liability  of  claimant  to  make 
further  payment  into  court, — Where  a  claimant  of 
goods  seized  by  the  sheriff  in  execution  has  paid 
into  court  the  value  of  the  goods  and  the  amount 
of  the  sheriff's  charges  as  a  security  for  the  execu- 
tion pending  the  hearing  of  an  interpleader  issue, 
and  before  the  hesuing  a  second  execution  has  been 
levied  on  the  same  goods,  and  the  claimant  has 
claimed  the  goods  again,  he  may  be  ordered,  as  a 
condition  to  the  shenff  being  directed  to  withdraw, 
to  pay  into  court  again  the  value  of  the  goods  and 
the  sheriff's  charges  as  a  security  for  the  second 
execution  creditor. — Kotchib  v.  Golden  Sove- 
bbions,  C,A,,  616. 

22.  Judgment — Joint  debtors — Effect  of  judgment 
against  one — Pleading — Costs, — The  rule  in  King  v. 
Hoare,  13  M.  &  W.  494,  that  a  judgment  against 
one  of  two  joint  debtors  is  a  bar  to  proceedings 
against  the  other,  applies  where  both  joint  debtors 
are  originally  made  defendants  to,  and  enter  an 
appearance  in,  the  same  action,  and  judgment  by 
consent  has  been  obtained  against  one  of  them  in 
that  action. 

Where  one  joint  debtor  has  consented  to  judg- 
ment, the  other,  if  he  wishes  to  avail  himself  of 
the  judgment  as  a  defence,  should  plead  it ;  and 
where  he  did  not  plead  it,  he  was  ordered  to  pay 
the  costs  of  the  action  up  to  the  time  of  the  consent 
judgment. — MoLeod  v,  Powbb,  Ch,D,  Byrne,  J, 

23.  Judgment — Setting  aside — Judgment  obtained 
hy  fraud — Fresh  action  to  set  aside  judgment — Juris- 
diction,— ^Where  a  judp;ment  has  been  obtained  by 
frand,  the  court  has  jurisdiction,  in  a  subsequent 
action  brought  for  that  purpose,  to  set  the  judg- 
ment aside.— Cole  v.  Lanofobd,  Q.B.D. 

23a. — Judgment — Setting  aside  judgment — Juris' 
diction — Perjury, — A  judgment  obtained  in  an 
action  will  not  be  set  aside  in  a  subsequent  action 
upon  proof  merely  that  the  judgment  was  obtained 
by  perjury.— Bakeb  v.  Wadswoeth,  Q,B.D. 


24.  Lis  pendens — Dismissal  of  action  for  specific 
performance  —  Order  vacaiing  registration  —  Lis 
Pendens  Act,  1867  (30  &  31  Vict,  c.  47),  s.  2.— Upon 
the  dismissal  of  an  action  for  specific  performance, 
which  has  been  registered  as  a  lis  pendens,  the 
successful  party  may,  in  addition  to  the  usual  judg- 
ment, have  an  order  to  the  effect  that  the  registra- 
tion shall  be  vacated  unless  an  appeal  is  set  down 
within  a  certain  specified  time. — Baxteb  v,  Mid- 
DLBTON,  Ch,D,  Kekevnch,  J,,  350. 

25.  Mayor*s  Court — Costs — Libel — Less  than  £5 
recovered — Mayor's  Court  of  London  Act,  1857  (20  & 
21  Vict,  c.  clvii,),  s,  11— Rules  of  1890  and  1892.— 
Toe  fact  that  in  a  particular  case  no  scale  of  costs 
is  provided  by  the  Mayor's  Court  of  London  Eules, 
1890,  is  not  in  itself  sufficient  to  show  that  that 
court  has  no  inherent  jurisdiction  to  order  costs  in 
the  cases  not  specifically  provided  for. 

Semble,  that  in  actions  for  libel  tried  in  the 
Mayor's  Court  of  London,  in  which  less  than  £5 
is  recovered,  the  court  has  jurisdiction  to  order 
costs  to  be  paid  to  the  plaintiff,  beyond  court  fees 
and  allowances  to  witnesses,  although  no  scale  is 
provided  by  the  rules  for  such  a  case. — Hall  v. 
Launspach,  C,A. 

26.  Nonsuit — Discontinuance — Ord,  26,  r.  1. — A 
plaintiff  can  no  longer  claim  as  of  right  to  be  non- 
suited so  as  to  be  at  liberty  to  bring  a  second 
action.  The  right  to  discontinue  an  action  is  now 
entirely  regulated  by  order  26,  and  the  plaintiff 
cannot  discontinue  at  the  trial  without  an  order  of 
the  judge,  who  may  make  such  terms  as  ho  thinks 
just  with  regard  to  the  plaintiff's  right  to  briug 
another  action.— Fox  v.  Stab  Newspapeb  Co., 
C.A,,  340. 

27.  Palatine  Court— Order  for  attachment — Defen- 
dant out  of  jurisdicti'ju — Court  of  Chancery  of 
Lancaster  Act,  1850,  s,  15 — Court  of  Chancery 
of  Lancaster  Act,  1854,  s,  7 — Order  made  order  of 
High  Court, — Wiiere  a  defendant  in  an  action  in 
the  Chancery  Court  of  Lancaster  appears  to  the 
action,  but  resides  out  of  the  jurisdiction,  and  after 
judgment  an  order  is  made  in  the  Palatine  Court 
for  leave  to  issue  a  writ  of  attachment  against 
him,  that  order  will  be  made  an  order  of  the  £Ugh 
Court  under  section  15  of  the  Court  of  Chancery 
of  Lancaster  Act,  1850. — DUNMOBE  v.  Whabam, 
Ch.D.  Byrne,  J.,  366. 

28.  Parties— Joinder  of  defendants — Joinder  of 
separate  causes  of  actimt  against  several  defendants — 
Ord,  16,  rr.  4,  5;  ord,  18,  r.  1. — A  daim  to  recover 
damages  from  three  defendants  on  the  ground  of 
deceit  cannot  rightly  be  joined  in  the  same  action 
with  a  daim  to  recover  damages  from  two  of  such 
defendants  on  the  ground  of  conspiracy. 

Sadler  v.  Great  Western  Railway  Co,,  45  W.E.  51, 
[1896]  A.C.  450,  followed.— GowEB  v.  Couldeidgk,. 
C.A„  214. 

29.  Parties — Joinder  of  plaintiffs — Separate  causes 
of  action — Right  to  relief  arising  out  of  same  trans- 
action— Ord,  16,  r.  1. — In  au  action  by  a  share- 
holder in  a  limited  company  against  the  directors^, 
the  companv  being  joined  as  a  defendant,  the 
plaintiff  daimed  damages  from  the  directors  for 
having  induced  him  by  deceit  and  fraud  to  buy 
shares  in  the  company,  one  of  the  particulars  o£ 
deceit  and  fraud  being  the  payment  of  a  dividend' 
out  of  capital.  The  plaintiff  also  claimed  on  behalf 
of  himself  and  all  the  other  shareholders  a  declara- 
tion that  the  payment  of  the  said  dividend  was 
ultra  vires  and  illegal,  and  that  the  directois  were 
liable  to  repay  to  the  company  the  money  so  paid 
by  them. 
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Held,  that  the  plaintiff,  suing  in  two  different 
capacities,  could  not  join  the  two  separate  causes 
of  action  in  one  action,  inasmuch  as  they  did  not 
arise  out  of  the  same  transaction,  or  series  of 
transactions,  within  the  meaning  of  ord.  16,  r.  1. — 
Stboud  v.  Lawson,  C.-4.,  626. 

30.  Payment  into  court  —  Acceptance  —  Costa  — 
Jurisdiction — R,  S.  C,  ord,  22,  r.  7. — Where  money 
has  been  paid  into  court  before  delivery  of  defence 
and  accepted  by  the  plaintiff  in  satisfaction  within 
the  time  limited  by  ord.  22,  r.  7,  there  is  no  juris- 
diction to  order  the  plaintiff  to  pay  the  costs  of  the 
defendant  incurred  between  the  dates  of  payment 
into  court  and  the  acceptance  in  satisfaction. 

Ord.  22,  r.  7,  is  applicable  to  cases  in  which 
there  are  no  pleadings. — Lomer  v.  Waters,  C,A, 

31.  Pleading — Action  hy  one  of  two  Joint  promisees 
— Refusal  of  other  to  join  as  co-plaintiff — Power  to  add 
him  as  co-defendant, — One  of  two  joint  promisees 
can  maintain  an  action  on  the  contract,  making  the 
other  joint  promisee  a  co-defendant  if  the  latter, 
after  being  tendered  an  indenmity  against  costs, 
refuses  to  be  joined  as  co-plaintiff. — Cullen  v, 
Knowles,  Q,B,D, 

32.  Pleading — Counter-claim — Parties — Claim  hy 
defendant  and  other  person  against  plaintiff — Ord, 
21,  r.  11. — The  defendant  and  a  third  person  had  a 
joint  cause  of  action  against  the  plaintiff  arising 
out  of  the  same  circumstances  as  the  plaintiff's 
cause  of  action.  The  defendant  delivered  a  counter- 
claim in  respect  of  such  joint  cause  of  action, 
making  the  third  person  a  defendant  to  the 
counter-claim. 

Held,  that  such  counter-claim  could  not  be  set 
up  in  the  action. — Pender  v,  Taddbi,  C.A.^  452. 

33.  Staying  proceedings — Frivolous  and  vexations 
action — Actio^n  raising  question  decided  in  an  inter- 
locutory application  in  county  court, — The  defendant 
recovered  judgment  against  the  plaintiff  in  a 
county  court  for  a  sum  of  money.  Before  the  costs 
were  taxed  the  defendant,  upon  representations  as 
to  the  plaintiff's  poverty,  agreed  to  accept  a 
smaller  sum,  and  executed  a  deed  releasing  the 
plaintiff  from  the  judgment  debt  and  costs.  The 
defendant  subsequently  applied  to  the  county 
court  judge  for  an  order  to  tax  the  costs  upon 
the  ground  that  the  release  had  been  obtained  by 
misrepresentation.  The  county  court  judge  came 
to  the  conclusion  that  the  release  had  been  obtained 
by  misrepresentation,  and  directed  the  costs  to  be 
taxed,  and  ordered  the  balance  of  the  judgment 
debt  and  the  taxed  costs  to  be  paid  by  the  plaintiff. 
The  plaintiff  thereupon  commenced  an  action  in 
the  High  Court  claiming  a  declaration  that  the 
defendant  had  released  him  from  the  judgment  debt 
and  costs,  and  an  injunction  to  restrain  the  defen- 
dant from  enforcing  payment  thereof.  Upon  an 
application  by  the  defendant  to  stay  the  action. 

Held,  that,  as  the  identical  question  sought  to  be 
raised  in  the  action  had  been  determined  by  the 
county  court  judge  on  the  application  to  tax  the 
costs,  the  court  would  stay  the  action  as  frivolous 
and  vexatious  and  an  abuse  of  the  process  of  the 
court.— Stephenson  v,  Garnett,  C,A,,  410. 

34.  Stay  of  proceedirtgs — Matrimonial  suits  between 
same  j^arties  in  England  and  Scotland — Motion  to 
restrain  Scutch  proceedings  —  Order,  —  The  wife 
iuHtituted  proceedings  in  England,  claiming  a 
judicial  separation  on  the  grounds  of  the  husband's 
alleged  cruelty,  desertion,  and  adultery.  The 
husband  appeared  under  protest,  and  filed  an  act 
on  petition,  disputing  the  jurisdiction.  Negotia- 
tions    were      afterwards      entered    into     for      a 


separation  to  be  effected  by  deed,  and  after  these 
hail  been  pending  for  some  time  the  hu&b&nd 
commenced  proceedings  in  the  Scotch  ooart  praying 
for  a  dissolution  of  marriage  on  the  groond  of 
alleged  malicious  desertion  for  a  period  of  fouryesn. 
The  court,  upon  the  application  of  the  wife, 
granted  an  injunction  restraining  the  husband  from 
prosecuting  the  proceedings  in  Scotland  until  the 
act  on  petition  should  be  heard  and  determined  in 
this  court,  or  until  further  order. — Christian  v. 
Christian,  P,D.  A  Ad,D. 

35.  Staying  proceedings — Unpaid  costs, — Although 
mere  non-payment  of  the  costs  of  an  interlocutory 
application  which  the  plaintiff  has  been  ordered  to 
pay,  and  his  inability  to  pay,  furnish  no  sufficient 
ground  for  ordering  proceedings  in  the  action  to 
be  stayed  until  payment,  the  court  has  junsdiction 
to  order  such  stay  if  the  action  is  vexatious,  or  hai 
been  vexatiously  conducted  by  him. — Graham  r. 
Sutton  &  Co.,  C,A. 

36.  Trial — New  trial — Misdirection— Ejedrnefit 
Possession  of  plaintiffs, — Where  in  an  action  the 
plaintiffs'  title  was  admitted,  it  is  a  misdirection 
to  withdraw  the  facts  from  the  jary  and  directs 
verdict  for  the  defendants  on  the  ground  that  the 
plaintiffs  had  not  proved  possession  during  any 
part  of  the  statutory  period.  Evidence  having 
been  submitted  which,  if  believed,  proved  their 
possession  of  part  of  the  lands  sued  for,  a  new  trial 
was  rightly  ordered. — Kingston  Race  Stakd  v, 
Kingston  (Mayor),  P,C, 

37.  Trial — New  trial — Verdict  against  euidenrt.— 
Where  a  question  of  fact  is  left  to  the  jary,  and 
they  have  answered  it  reasonably,  their  verdict 
cannot  be  disturbed.  But  where  the  verdict  is  one 
that  could  not  reasonably  have  been  found  if  the 
attention  of  the  jury  had  been  directed  to  the 
whole  of  the  facts  of  the  case,  or  if  the  court  is  not 
satisfied  that  the  real  question  to  be  determmed 
was  80  left  to  them  that  their  verdict  was  ginw 
upon  the  determination  of  that  question,  the  court 
may  set  aside  the  verdict  and  order  a  new  trial.— 
Jones  v,  Spencer,  H.L, 

38.  Writ — Service— Scotch  defendant— Agretmed 
for  service  within  the  jurisdiction — Ord,  9,  r.  2;  ord, 

II,  r.  1  (e). — The  defendant,  who  was  adomiciied 
Scotchman,  entered  into  a  contract  of  sale  with  the 
plaintiffis.  The  contract  contained  an  agreement 
that  in  case  of  disputes  between  the  parties  pro- 
ceedings might  be  served  on  the  defendant  by  loaj- 
ing  the  same  at  a  certain  o£B.cein  London  and  posting 
a  copy  thereof  to  the  defendant's  address  in  Soo^ 
land. 

Held,  that  such  ag^ement  was  valid,  and  that 
service  of  a  writ  in  the  way  specified  could  not  be 
set  aside. 

Tharsis  Sulphur  and  Copper  Co,  v.  Saciete  /niw- 
irielle  et  Commerciale  des  Metaux,  38  W.  B.  TS, 
followed. 

British  Wagon  Co,  v.  Gray,  44  W.  B.  113,  [IS96] 
1    Q.     B.     35,    distinguished.— Montgomery  r. 

LiBBBNTHAL,  C,A,,  292. 

39.  Writ — Service  out  of  jurisdiction — ForteUmrt 
action — Ord,  11,  r.  1  (e)  (g). — Mortgagees  porcbawH 
an  equity  of  redemption  and  had  it  convene  i  to 
trustees  for  themselves.  They  then  brought  a 
foreclosure  action  against  the  trustees  and  a  second 
mortgagee  who  was  resident  out  of  the  jurisdictija. 
On  a  motion  to  discharge  an  order  for  service  of 
the  writ  out  of  the  jurisdiction. 

Held,  (I)  that  the  action  was  not  founded  on  a 
breach  of  contract  so  as  to  fall  within  ord.  11,  r.  I 
{e);    and  (2)  that  the  trustees,   though  necessary 
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partieB  to  a  foredosore  action,  were  not  necessary 
defendants  so  as  to  bring  the  action  within  ord.  11, 
r.  1  (5f),  and  that  the  order  for  service  out  of  the 
jurisdiction  must,  therefore,  be  discharged. — 
Bkutschb  National  Bans  v.  Paul,  (7/t.Z).  Stir- 
ling, J.,  243. 

40.  Writ—Substituted  service — Defendant  out  of 
jurisdiction — Ord.  9,  r.  2. — A  person  who  was  in 
Eng|land  at  the  time  when  a  writ  for  service  within 
the  jurisdiction  was  issued  against  him  went  out  of 
the  jurisdiction  before  the  writ  was  served  upon 
him,  but  not  in  order  to  evade  service. 

Held,  by  Lord  Halsbury,  L.C.,  and  Collins,  L.J. 
(Rigby,  L.  J.,  dissenting),  that  an  order  for  substi- 
tuted service  of  the  writ  could  be  made. — Jay  v, 
Btjdd,  C.^.,  34. 

See  also  Arbitration,  2 ;  Assignment,  1 ;  Banker ; 
Bankruptcy,  18,  23;  Bill  of  Sale,  2;  Charity,  5; 
Company,  35;  County  Court,  7,  9;  Divorce,  19, 
23,  25;  Harbour;  Libel,  1;  Patent,  2;  Probate, 
15-19;  SoUcitor,  1,  2;  Will,  8. 

PRESCEIPTION  ACT.—See  Easement. 

PEINCIPAL  and  AGENT:— 

1.  Authority  of  agent— Stockbroker's  clerk— Agent 
to  accept  orders— Evidence  of  holding  out — Liability 
of  principal, — The  defendants,  a  firm  of  stock- 
brokers, allowed  one  of  their  clerks  a  commission 
upon  business  introduced  by  him.  On  three 
separate  occasions  the  plaintiff  gave  the  clerk 
orders  to  take  to  the  defendants  for  the  purchase 
of  shares,  and  the  plaintiff  received  through  the 
clerk  bought-notes  signed  by  the  defendants  in 
respect  of  these  shares.  No  notice  of  assent  to  the 
orders  was  given  by  the  defendants  before 
executing  them.  In  the  first  two  transactions  the 
plaintiff  paid  for  the  shares  by  cheque  drawn  in 
favour  of  the  defendants,  which  he  handed  to  the 
clerk  to  take  to  them.  In  the  third  transaction  he 
paid  for  the  shares  by  cheque  drawn  in  favour  of 
the  clerk,  which  the  clerk  handed  to  the  defen- 
dants. Subsequently  the  plaintiff  gave  the  clerk 
further  orders  for  the  purchase  of  shares,  but  the 
clerk,  instead  of  taking  these  orders  to  the  defen- 
dants, forged  the  defendants*  signature  to  bought- 
notes  and  handed  them  to  the  plaintiff,  and  in 
return  received  cheques  in  payment,  which  he 
appropriated  to  his  own  use. 

In  an  action  against  the  defendants  to  recover 
the  money  so  paid,  the  jury  found  that  the  clerk 
bad  no  express  authority  to  enter  into  the  con- 
tracts ;  but  that  the  defendants  held  him  out,  or 
permitted  him  to  represent  himself,  as  possessed  of 
«nch  authority. 

Held,  by  A.  L.  Smith  and  Chitty,  L.JJ.,  that  the 
course  of  business  in  the  first  three  transactions 
did  not  afford  any  evidence  upon  which  the  jury 
could  reasonably  find  that  the  defendants  held 
out  the  clerk  as  having  authority  to  bind  them 
by  contracts,  or  as  representing  that  the  defen- 
dants would  execute  the  orders  given  to  the  clerk. 
Held,  by  Collins,  L.J.  (dissenting),  that,  as  no 
notice  of  assent  was  given  by  the  defendants 
before  executing  the  first  three  orders,  there  was 
•evidence  for  the  j  ury,  arising  out  of  the  mode  of 
doing  business,  that  the  defendants  by  conduct 
represented,  or  permitted  their  clerk  to  represent, 
that  orders  received  by  him  would  be  executed  by 
tbe  defendants  unless  they  gave  notice  to  the 
contrary.— Spoonee  v.  Bbowwinq,  C\-4.,  369. 

2.  Broker — Stcck  Exchange — Wrongful  sale  by 
broker— Indemnity, — A  stockbroker  who  on  behalf 
of  a  principal  buys  stock  upon  the  Stock  Exchange 
for    the   next  settling  d»y,  and  without  authority  I 


from  his  principal,  and  contrary  to  the  agreement 
between  them,  sells  the  stock  before  that  day  at  a 
loss,  cannot  claim  indemnity  from  his  principal. 

The  plaintiff,  a  stockbroker,  having  prior  to  the 
10th  of  November  bought  stock  of  a  railway  com- 
pany for  the  defen&nt  on  the  London  Stock 
Exchange,  it  was  agreed  between  them  that  the 
plaintiff  should  take  part  of  the  stock  so  purchased 
off  the  market  by  paying  for  it  with  money 
advanced  by  him  for  the  purpose,  which  he 
accordingly  did,  and  that  he  should  hold  that  stock 
as  security  for  his  advance  with  interest,  and  should 
not  sell  the  same  before  the  account  of  the  26th 
of  November.  On  the  10th  of  November  the 
plaintiff  by  the  defendant's  instructions  carried 
over  the  residue  of  the  stock  till  the  26th  of  Novem- 
ber, and  bought  a  further  amount  of  stock  for  that 
day.  On  the  19th  of  November  the  plaintiff,  with- 
out the  defendant's  authority,  and  contrary  to  his 
agreement,  sold  the  whole  amount  of  stock  pur- 
chased at  a  loss  in  order  to  close  the  account 
between  them.  If  the  stock  had  been  sold  on  the 
26th  of  November  it  would  have  realized  a  price 
higher  than  that  at  which  the  plaintiff  sold,  but 
lower  than  that  at  which  he  had  bought  it  for  the 
defendant.  In  an  action  by  the  plaintiff  against 
the  defendant  for  indemnity  in  respect  of  the 
difference  between  the  prices  at  which  he  had 
bought  and  sold  the  stock, 

Held,  first,  as  to  the  plaintiffs  claim  in  respect 
of  the  stock  paid  for  and  taken  off  the  market  by 
the  plaintiff  as  before  mentioned,  that  the  plaintiff 
was  entitied  to  recover  as  for  money  paid  for  the 
defendant  at  his  request,  subject  to  the  defendant's 
right  to  counter-claim  damages  for  the  loss 
occasioned  by  the  plaintiff's  wrongfully  selling  the 
stock  before  the  26th  of  November ; 

Held,  secondly,  as  to  the  plaintiff's  claim  in 
respect  of  the  stock  carried  over  and  that  which 
was  purchased  on  the  10th  of  November  as  before 
mentioned  (by  A.  L.  Smith,  L.J.,  and  Collins, 
L.J.,  Rigby,  L.J.,  dissenting],  that  no  action  for 
indemnity  was  maintainable,  the  loss  having  arisen, 
not  through  any  breach  of  contract  by  the  defen- 
dant, but  through  the  wrongful  sale  by  the  plain- 
tiff. 

By  Rigby,  L.J.,  in  affirmance  of  Mathew,  J., 
that  the  plaintiff  was  entitled  to  be  credited  in 
account  with  the  price  at  which  he  purchased  for 
the  defendant,  being  charged  by  way  of  damages 
with  the  loss  arising  from  the  wrongful  sale. 

Duncan  v.  Hill,  [1873]  L.  R.  8  Ex.  242,  andZuccy 
V.  mil,  Scrimyeour's  Claim,  [1873]  L.  R.  8  Ch.  921, 
discussed. — Ellis  v.  Pond,  C,A. 

3.  Commission  on  *^  hire  earned'^ — Time  charter- 
party — Cancellation, — ^The  plaintiff,  acting  as  broker 
for  the  defendants,  obtained  a  time  charter-party 
for  their  ship  upon  terms  of  being  paid  a  commis- 
sion on  all  hire  earned.  During  the  currency  of 
the  charter-party  htigation  arose  between  the 
defendants  and  the  charterers  as  to  the  fitness  of 
the  ship  for  the  purpose  for  which  she  was  char- 
tered, which  resulted  in  the  cancellation  of  the 
charter-party,  there  being  no  wilful  act  or  default 
on  the  part  of  the  defendants  in  bringing  about 
this  result. 

Held,  that,  upon  the  true  construction  of  the 
contract,  the  intention  of  the  parties  was  that  the 
plaintiff  should  not  be  entitled  to  commission  if  the 
earning  of  hire  was  prevented  by  reason  of  causes 
such  as  had  in  fact  put  an  end  to  the  charter- 
party.— White  V.  TxmNBULL,  C,A, 

4.  Negligence — Public  body — Contractor — Payment 
into      court     by     one      jinnt     tortfiaior  —  Svparate 
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defences.  —  The  Wimbledon  District  Counoil 
had  given  notice  to  the  owner  of  a  certain  road 
to  repair,  and  the  Tequirements  of  such  notice 
not  having  been  complied  with,  they  proceeded 
to  have  the  works  carried  out  themselves. 

They  thereupon  entered  into  a  contract  with  the 
defendant  lies  to  do  the  works,  and  by  his  con- 
tract he  was  to  supply  all  materials  and  labour, 
and  the  work  was  to  be  in  accordance  with  the 
specifications  and  plans  prepared  by  the  surveyor, 
who  was  to  have  the  power  to  require  improper 
materials  to  be  removed,  and  other  and  proper 
material  substituted,  and  under  certain  circum- 
stances could  require  workmen  to  be  discharged, 
lies  left  a  heap  of  soil  in  the  road  at  night,  over 
which  the  plaintiff  fell  and  was  injured,  and  after 
this  accident,  by  order  of  the  district  council,  lights 
were  placed. 

Separate  defences  were  delivered  by  the 
defendants.  lies  denied  liability,  and  paid  £75 
into  court.  The  district  counoil  paid  nothing  into 
court,  but  pleaded  that,  **  the  defendant  lies,  while 
denying  liability,  has  paid  into  court  £75,  and 
these  defendants  say  that  sum  is  sufficient  to  satisfy 
the  plaintiffs  claim." 

The  jury  returned  a  verdict  for  £50. 

Held,  that  the  duty  of  affording  protection  to 
the  public  was  in  the  circumstances  also  incurred 
by  the  district  council,  and  that  by  entenng  into 
a  contract  such  as  this  with  lies  they  could  not 
avoid  the  obligation  of  the  duty. 

Further,  that,  although  the  two  defendants  might 
have  joined  in  a  defence  of  payment  into  court 
which  would  have  avidled  them  both,  yet  as  they 
did  not  do  so,  but  had  put  in  a  separate  defence, 
tiiey  could  not  avail  themselves  of  the  payment 
into  court  by  lies,  and  that  judgment  must  there- 
fore be  entered  against  them. — Penny  v.  Wimble- 
don District  Coitncil,  Q,B.D. 

PEOBATE  :— 

1.  Administration  —  Attor7iey  of  an  attorney  — 
Egyptian  Law, — ^Where  a  power  is  given  by  an 
heir-at-law  to  an  attorney  to  appoint  another 
attorney  for  the  purpose  of  admiaititration  of  the 
estate  of  a  deceased  foreigner,  and  such  power  is 
allowable  by  the  law  of  the  deceased's  domicil, 
letters  of  administration  will  be  granted  to  the 
attorney  duly  appointed  by  the  first  attorney. 

Quebec  and  Bichmond  Railway  v.  Quinn,  12  Moo. 
P.  C.  C.  232,  affirmed  and  followed. 

Semhle,  where  a  power  of  attorney  expressly 
authorizes  the  appointment  of  an  attorney  by  an 
attoi'ney,  the  maxim  Delegatus  non  potest  delegare 
does  not  apply.— Abdul  Hamid  Bey,  In  Goods  of, 
F.D.  &  Ad.D. 

2.  Administration  de  bonis  non — Grant  to  attorney 
— Necessity  for  notice, — Where  administration  had 
been  granted  to  the  attorney  of  one  of  two  next- 
of-kin,  both  of  whom  resided  out  of  the  jurisdiction, 
and  the  administrator  died  leaving  the  estate  partly 
imadministered,  the  court,  upon  proof  of  notice  to 
the  next-of-kin  for  whose  benefit  the  administra- 
tion had  been  granted,  granted  administration  de 
bonis  non  to  the  attorney  of  the  other  next-of-kin. 
— Babton,  In  Goods  of,  P.D.  &  Ad.D. 

3.  Administration — Creditor — Right  of  retainer  by 
next-of-kin, — A  creditor  will  not  be  granted  admin- 
istration to  defeat  the  right  of  retainer  of  the  next- 
of-kin,  unless  he  can  show  the  existence  of  assets 

-    vrithin  the  jurisdiction.     A  general  allegation  of 
information  and  belief  as  to  the  existence  of  assets 
Pis  useless.— FoY,  In  Goods  of,  P,D.  &  Ad,D. 

4.  Administration — Grant    to    administratrix    of  1 


widow  who  had  not  taken  oiU  administration-^ 
Intestates  Estates  Act,  1890,  s,  1. — A  widow  died 
without  taking  out  administration  to  her  husband's 
estate  of  which  she  had  taken  possession,  he  haTing 
died  intestate  and  without  issue.  The  widow,  by 
her  will,  disposed  of  all  her  property  (indnding  m 
husband's  assets)  but  appointed  no  executor.  The 
husband's  assets  were  of  small  amount  bat  there 
was  a  possibility  that  they  might  prove  of  greater 
value  than  £500. 

The  court  granted  administration  of  the  personal 
estate  of  the  husband  to  the  administratrix  of  the 
widow.  —  McDoNAQH,  In  Goods  of,  P,D,  A 
Ad.D,  {Ir), 

6,  Administration  —  Grant  to  creditor,  —  The 
deceased  in  1871  charged  a  reversionary  interest  in 
personalty  in  favour  of  a  creditor.  He  died  in- 
testate in  1878  leaving  his  father  his  next-of-kin. 
His  father  died  in  1888  having  appointed  A.  his 
executrix.  A.  died  in  1896  having  appointed  L 
her  executrix.  No  letters  of  admuuBtration  had 
been  taken  out  to  the  estate  of  the  deceased.  The 
reversionary  interest  fell  into  possession  in  1S97. 
The  charge  had  heen  assigned  to  the  applicants  and 
the  sum  due  on  it  exceeded  the  property  chargei 
L.  consented  to  the  application. 

Held,  that  a  grant  ought  to  be  made  to  the 
applicants. 

In  the  Goods  of  Elizabeth  Godfrey,  2  Sw.  &  Tr. 
133,  approved.— Lowe,  In  Goods  of,  P,D,deAd,D, 

6.  Admi7iistration — Limited  grant  to  hushand— 
Wife*s  property  not  for  her  separate  use — ProWe 
Rules  Id  and  18  of  March,  1887.— The  deceased  was 
at  the  time  of  her  marriage  in  1872  entitled  to  a 
mortgage  debt  not  settled  for  her  separate  nae. 
This  debt  was  never  reduced  into  possession.  The 
deceased  made  a  wiU  purporting  to  dispose  of  the 
whole  of  her  property,  under  which  the  husband 
was  appointed  executor. 

The  court  gave  the  husband  a  grant  of  admims- 
tration  limited  to  such  property  as  the  wife  could 
not  dispose  of  by  will.— Lek^ln,  In  Goods  of, 
P,D.  &  Ad.D. 

7.  Administration — Limited  grant  to  husband^ 
Wife's  property  not  for  her  separate  use — I*rMt 
Rules  15  and  18  of  March,  1887.— Under  certain 
circumstances  a  grant  of  letters  of  administratiiMi 
limited  to  such  property  as  the  wife  could  noi 
dispose  of  by  will  may  still  be  made  to  a  hnsband 
though  the  wife  has  made  a  will. 

In  1875  the  deceased,  a  married  woman  domiciled 
in  New  Zealand,  the  law  of  which  colony  in  reeped 
of  married  women's  property  was  at  that  time 
identical  with  English  law  before  the  passing  d 
the  Married  Women's  Property  Acts,  made  a  will 
purporting  to  dispose  of  all  her  property,  and  after 
her  death  in  1875  the  will  was  proved  in  Kev 
Zealand.  She  had  been  at  the  time  of  her  marriage 
entitled  to  certain  sums  under  Rngliah  settlementL 
These  were  not  limited  to  her  separate  use  and  bad 
never  been  reduced  into  possession  dniing  her 
lifetime. 

Held,  that  letters  of  administration  to  these 
sums  might  be  granted  to  the  husband. — BohovaI, 
In  Gk)0DS  OF,  P,D,  &  Ad,D, 

8.  Administration — Lunacy  of  administrairis'^ 
Foreign  administrator, — Where  the  ¥rif  e  of  a  domi- 
ciled foreign  subject  obtained  letters  of  administn* 
tion  with  the  will  annexed  to  his  aaseta  in  EngiaiA 
and  became  insane  abroad,  the  court  granted 
administration  .  to  an  administrateur  proviseir^ 
appointed  by  a  foreign  court,  for  the  use  and 
benefit  of  the  lunatic  so    long  as  the  applicaat 
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remained  administraUurprovUoire. — Gk)LDSOmcn}T, 
In  Goods  of,  P.D.  do  Ad.D, 

9.  Administration — Married  woman — Orant  to 
heir-at'law  of  intestate  wife  passing  over  husband — 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  Part 
/.,  «.  2,  sub-section  4— Court  of  ProbcOe  Act,  1867 
(20  &  21  Vict.  c.  77),  s.  73.— By  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  o.  65),  Part  I.,  s.  2,  aub- 
section  4,  **  Where  a  person  dies  possessed  of  real 
estate,  the  court  shall,  in  granting  letters  of  ad> 
ministration,  have  rep;ard  to  the  rights  and  interests 
of  persons  interested  m  his  real  estate,  and  his  heir- 
at-law,  if  not  one  of  the  next-of-kin,  shall  be 
equally  entitled  to  the  grant  with  the  next-of-kin, 
and  provision  shall  be  made  by  rules  of  court  for 
adapting  the  procedure  and  practice  in  the  grant 
of  letters  of  administration  to  the  case  of  real 
estate/' 

A  wife  died  intestate.  Her  husband  survived 
her,  and  she  left  a  son  by  a  former  marriage,  a 
minor,  who  was  her  heir-at-law. 

On  it  appearing  that  the  husband  was  a  dissipated 
man,  who  was  mismanaging  a  public-house  which 
was  part  of  the  estate,  and  of  which  he  refused  to 
give  up  possession,  the  court,  acting  under  the  sub- 
section and  s.  73  of  the  Court  of  Probate  Act, 
1857,  granted  administration  of  the  estate  to  the 
guardian  ad  litem  of  the  infant  heir-at-law. — 
ABDBRN,  Ik  Goods  of,  P.D.  d:  Ad.D, 

10.  Administration — Married  woman — Practice — 
Beat  estatt-^Heir'at-law—Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65).  Part  J.,  s.  2,  sub-section  4.— 
Where  the  title  of  the  person  applying  for  admin- 
istration as  heir-at-law  under  sub-section  4  of 
section  2  of  the  Land  Transfer  Act,  1897,  is  clear, 
and  there  is  no  personalty,  a  grant  may  be  made 
to  the  applicant  without  notice  to  the  next-of-kin  ; 
but  where  the  title  of  the  applicant  is  doubtful,  or 
the  amount  of  the  personalty  is  large  as  compared  I 
with  the  realty,  notice  should  be  given  to  the 
next-of-kin.— Baenbtt,  In  Goods  of,  P.D.  & 
Ad.D. 

11.  Administration  —  Married  woman  —  WiU 
annexed — Practice —  Heir-at-law  —  Citation — Land 
Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  2.  sub- 
section 4t—£ules  of  20th  of  November,  1897.— A 
married  woman  who  owneid  certain  farms  made  a 
will,  by  which  she  left  her  real  estate  to  her  hus- 
band for  life,  with  remainder  to  her  natural 
daughter  absolutely,  and  all  her  personal  estate  to 
her  husband,  whom  she  appointed  executor.  Her 
natural  daughtt^r  died  in  her  lifetime.  Her  husband 
died  without  proving  the  will,  and  adiuinistration 
of  his  personal  estate  was  granted  to  his  sister  as 
next-of-kin.  It  was  not  known  who  was  the 
heir-at-law  of  the  testatrix.  The  value  of  the  real 
estate  was  £7,688,  and  thai^  of  the  personal  estate 
£45. 

Held,  on  an  application  by  the  administratrix  of 
the  husband  for  a  grant  of  administration  of  the 
real  and  personal  estate  of  the  testatrix,  that 
having  regard  to  the  provisions  of  sub-nection  4 
of  section  2  of  the  Land  Transfer  Act,  1897,  as  the 
heir-at-law  had  not  been  cited,  a  general  grant  of 
administration  ought  not  to  be  made,  but  that  the 
applicant  might  teuke  a  nant  ad  colligendum,  which 
"w^ould  enable  her  to  let  and  manage  the  lands 
until  the  heir-at-law  could  be  cited. — Bobxbts,  In 
Goods  of,  P.D.  <fc  Ad.D. 

12.  Administration— Widow— Misconduct — Orant 
t*»  son  of  intestate. — Where  the  widow  of  an  intes- 
tate, whose  estate  was  sm  all,  was  shown  to  have 
been  a  woman  of  dissipated  habits,  who  had  eloped  ^ 


with  another  man  sixteen  years  before  the  applica- 
tion, and  had  not  since  becm  heard  of,  the  court 
made  a  grant  of  administration  to  the  only  son  of 
the  intestate,  without  the  citation  of  the  widow. 

In  the  Goods  of  Anderson,  [1864]  3  Sw.  &  Tr. 
489,  followed,— Stevens,  In  Goods  of,  P.D. 
&  Ad.D. 

13.  Executor  renouncing — Application  to  retract — 
Cowrt  of  Probate  Act,  1857  (20  &  21  Vict.  c.  11),  s. 
79. — One  of  several  executors,  who  has  renounced, 
will,  under  proper  circumstances — e.g.,  where,  as 
in  the  present  case,  the  other  executor  had 
absconded,  and  where  administration  has  not  been 
granted — be  allowed  to  retract  his  renunciation  and 
carry  on  the  executorship. 

Section  79  of  the  Probate  Act  of  1857  has  not 
altered  the  practice  in  this  respect. — Stiles,  In 
Goods  of,  P.D.  <fc  Ad.D.,  444. 

14.  Insolvency — Trust  estate — Limited  administra- 
tion— Annexing  will. — The  court,  in  granting 
administration,  limited  to  certain  leaseholds  of 
which  the  deceased,  who  died  insolvent,  was 
trustee,  directed  his  will  to  be  annexed  to  the 
grant.— BuTLBB,  In  Goods  of,  P.D.  <k  Ad.D., 
445. 

15.  Practice— Presumption  of  death — Affidavit  of 
applicant. — On  an  application  for  leave  to  presume 
the  death  of  a  person  who  has  disappeao^,  the 
affidavit  of  the  applicant  should  contaon  a  state- 
ment of  belief  that  the  death  occurred  at  the 
alleged  date.  —  Hxtslstone,  In  Goods  of, 
P.D.  A  Ad.D. 

16.  Practice^  Presumption  of  death — Gommori- 
entes — Brothers  on  board  same  vessel — Total  loss — 
Leave  to  swear  to  deaih — Declaration  of  non-survivor^ 
ship. — Two  brothers  sailed  in  the  same  vessel  in 
1896,  but  nothing  had  been  heard  of  them,  or 
anyone  else  on  board,  from  that  time. 

The  court,  in  giving  leave  to  swear  that  both 
the  brothers  died  on  or  about  the  14th  of  May, 
1896,  added  a  declaration,  and  permitted  the  same 
to  be  included  in  the  oath  in  each  case,  to  the 
effect  that  there  was  no  reason  to  suppose  that 
either  died  before  the  other.— Johnson,  In  Goods 
OF,  P.D.  cfc  Ad.D. 

17.  Practice — Presumption  of  death — Seven  years* 
disappearance. — On  an  application,  made  in  1898, 
for  leave  to  presume  the  death  of  a  person  who  had 
not  been  heard  of  since  1891,  of  whose  death  no 
evidence  was  offered  beyond  the  fact  of  his  dis- 
appearance, and  who  haa  been  cited  in  a  suit  which 
was  pending  in  the  Chancery  Division,  the  court, 
in  giving  leave  to  depose  to  the  death,  directed  that 
the  grant  of  administration  should,  exc^t  in  so 
far  as  it  might  be  required  in  the  Chancery  Division, 
remain  in  Sie  reeistry  till  the  expiration  of  seven 
years  from  the  date  of  the  disappearance. — WiN- 
STONE,  In  Goods  of,  P.D.  A  Ad.D. 

18.  Practice  —  Presumption  of  death  —  Time  of 
application.— The  court,  on  proof  of  sufficient 
inquiries,  allowed  the  death  of  a  testator  to  be 
swum  to  three  years  after  his  disappearance.-^ 
Matthews,  In  Goods  of,  P.D.  &  Ad.D. 

19.  Practice — Undue  influence  and  other  pleas — 
Right  of  plaintiffs  to  open  whole  case,  and  to  reserve 
part  of  evidence  in  rebuttal  of  charge  of  undue 
influence. — In  a  probate  case,  wherein  the  three 
plaintiffiB  propounded  the  will,  which  was  opposed 
on  various  grounds,  including  a  charge  of  undue 
influence  against  all  three  of  the  plaintiffs, 

Held,  that  counsel  for  the  plaintiffs  was  entitled 
to  open  the  whole  case,  and,  after  calling  one  of 
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the  plain  tiffs  ooly.  to  rH4«*nrf3  the  e^dilooce  of  the 
otbw  two  plaiotiff*.-— Faldo  v.  LoYSTf,  P,D,  A 
Ad.D. 

20.  Will — AUeraiion  in  will  —  AppoirUmerU  of 
exectUors. — A  referanoe  in  a  uarginal  note  to  certain 
penoDS  as  exeoators,  whoee  express  appointment 
as  execators  has  been  cancelled,  bat  who  are  left 
trustees  of  the  will,  may  have  the  e£EBct  of  appoint- 
ing them  execators,  and  not  only  aooordinir  to  the 
tenor.— KussBT,  Iv  Goods  of,  P.D.  dk  Ad.D. 

21.  Will  —  Codicil  not  forthcoming  at  tutaiar^a 
decUh — Preauimption  of  desiruction  animo  revocandi 
— Probate  of  such  parts  only  of  will  (u  not  re- 
voked by  eoBecution  of  codictl,  —  A  testator  daly 
executed  a  will  and  afterwards  a  oodiul  revoking 
certain  portions  of  the  will.  Both  documents  were 
handed  to  him  by  his  soUdtor.  They  were  in 
separate  envaiopes  which  were  sealed  ap.  On  the 
testator's  death  the  will  only  was  fonn<^  with  the 
seal  of  the  envelope  containing  it  broken. 

Held,  that,  although  the  presnmptbn  of  law  must 
prevail  as  to  the  destmction  of  the  codicil,  probate 
could  only  be  granted  of  such  parts  of  the  will  as 
the  codicil  by  its  execution  had  not  revoked. — 
Dkbao,  Is  Goods  of,  P.D.  A  Ad.D. 

21a.  Will — ErroneouB  description  of  executor, — 
Where  it  is  shown  that  a  testator  has  misdesoribed 
the  name  and  residence  of  an  executor,  probate 
mav  be  granted  to  the  executor  in  his  real  name 
and  as  of  his  real  residence,  described  in  the  will 
as  of  another  name  and  another  residence. — Bab- 
KSTT,  Is  Goods  of,  P./>.  d:  Ad.D. 

21b.  Will — Execution—Part  of  will  subsequent  to 
signature. — A  testator  executed  a  testamentary 
document,  which  consisted  of  two  pages,  and  the 
whole  of  which  was  written  before  execution.  The 
first  page,  which  alone  was  signed  by  the  tes- 
tator and  the  witnesses,  contained  the  major  part 
of  the  will.  It  concluded  with  an  unfinished 
sentence  continued  on  the  second  page.  The  second 
page  also  contained  bequests. 

Held,  that  the  first  page  only  oould  be  admitted 
to  probate.— GsB,  Ih  Goods  of,  P.D.  &  Ad.D. 

22.  Will— Limited  power  of  appointment— WiU  in 
exercise  of  power — Subsequent  wills— No  clause  of 
revocation,— A  testatrix  made  a  will  in  1890,  in 
which  {inter  alia)  she  exercised  a  limited  power  of 
appointment  under  her  father's  wilL  She  made  a 
second  will  in  1894,  and  a  third  will  in  1895, 
neither  of  which  contained  words  of  revocation  nor 
an V  execution  of  the  limited  power  of  appointment. 
Otherwise  each  of  the  later  wills  dealt  with  the 
whole  of  the  testator's  property,  so  that  the  1894 
will  was  revoked  by  the  1895. 

Held,  that  the  wills  of  1890  and  1895  must  be 
both  admitted  to  probate. — Oadellv.  Wiloooks, 
P.D.  <k  Ad.I).,  SU. 

23.  Will—MutucU  and  Joint  will^Death  of  one— 
Grant  of  probate  of  operative  part, — A  husbsoid  and 
wife  made  a  will  which  contained  mutual  dis- 
positions in  favour  of  the  other  on  the  death  of  one, 
followed  by  joint  dispositions  to  take  efftict  on  the 
death  of  the  survivor,  but  with  full  power  to  the 
survivor  to  alter  the  same. 

On  the  death  of  the  wife  the  court  granted  pro- 
bate to  the  husband  of  so  mudh  of  the  will  as  then 
became  operative,— Smyth,  In  Goods  of,  P,D,  <fc 
4d.V.,  426. 

24.  Will— Personalty  abroad— Certified  copy,— 
Where  a  later  will  confirms  an  earlier  will  deslhig 
only  with  assets  out  of  the  jurisdiction,  both  wills 
must  be  proved. 


Where  a  will  ha«  b^ii  filfl  in  a  coitrt  in  fh« 
colonies  for  probate,  but  Has  not  yet  been  pnivMi,  m 
certified  copy  issuing  from  that  coart  will  be 
admitted  to  probate.— Wbstebn,  Lr  Goods  of, 
P.D.  A  Ad.D. 

25.  WiU  made  abroad— 2i:  &  25  VieL  c  114, 1. 1 
{Lord  Kingsdown*s  Act) — Law  of  the  Congo  Fret 
State — General  principles  of  law  and  equity — ^Th« 
testator,  an  Bnglish  subject,  residing  in  the  Congo 
Free  State,  made  a  will  in  holograph  onattested 
form  in  that  state. 

Held,  that  such  a  will  was  good  as  "made 
according  to  the  forms  required  by  the  law  of  the 
place  where  the  f>auie  was  made  *'  beoaose  ia  fact 
the  courts  of  the  Congo  Free  State  would  hxn 
uphdd  the  will. 

SembU,  also,  that  where  there  is  an  absence  of 
any  specific  provision  in  the  law  of  a  foteiga 
country  as  to  the  forms  of  wills,  and  there  si  • 
general  provision  that  where  no  specifio  provinon 
exists  cases  are  to  be  decided  according  to  geDsnl 
principles  of  law  and  equity,  any  form  is  suffieiat 
which  carries  out  the  necessary  xequirementi  of 
testamentary  disposition. 

Meaning  of  general  principles  of  law  and  eqnitj 
discussed. 

If  no  particular  form  is  prescribed  by  the  lex  hci 
any  form  allowed  by  it  is  sufficient  to  satisfy  24  & 
25  Vict.  c.  114,  s.  1.— Stokbs  v.  Siokbs,  P.D.± 
Ad,D, 

26.  WiU — Incorporated  document — Library  eata- 
logue — Custody, — A  testator  made  a  bequest  to  • 
college  of  his  books  as  enumerated  in  his  Hbrsry 
catalogue,  a  voluminous  document,  a  copy  of  wliieii 
would  entail  considerable  expense.  Probate  wm 
granted  of  the  will  without  requiring  the  catalogue 
to  be  brought  into  the  Probate  Begistry,  the 
college  undertaking  to  hold  the  catalogue  for  the 
registry,  and  a  note  to  that  effect  being  made  upas 
the  probate.— Baucb,  Ik  Goods  of,  P.D.  S  AdJ>, 

27.  WiU^Bevival  of  revoked  wtU—Non-disdosmt 
of  revocation  to  solicitor — Codicil — Express  "wDfdi 
of  rfference''—WiUs  Act  (1  Viet,  c  26),  s.  22.— In 
1889  the  testatrix  made  a  wilL  In  1892  she 
obtained  from  the  same  soUdtors  a  draft  codml, 
which  she  took  away,  as  they  believed,  to  exeonte 
it;  but,  instead  of  executing  it,  she,  with  the 
assistance  of  another  person,  executed  a  new  will 
revoking  the  first.  In  1893  she  asked  her  soli- 
citors to  prepare  another  codicil,  and  they,  think* 
ing  she  had  executed  the  first  oodicQ,  and  in 
Ignorance  of  the  execution  of  the  will  of  1892,  is 
drafting  it  described  it  as  a  second  codicil  to  the 
will  of  1889,  and  concluded  it  by  oonfijrming  the 
said  will  and  codicil.  This  codicil  the  testatiix 
duly  executed. 

The  court,  on  motion  to  allow  proof  only  of  tbe 
will  of  1892  and  codica  of  1893,  ordered  proof  d 
all  three  documents.— Chiloott,  In  Goods  or, 
P,D,  A  Ad.I).,  32. 

28.  WiU — Bevocation — Destruction  under  mishien 
belief  as  to  effedb  of  codicil—  Wills  Act{\  VicL  c.  26).  u 
20 — No  revocation, — A  testator,  who  bad  made  a 
will  iu  December,  1891,  leaving  his  property 
amongst  his  six  diildren,  executed  a  oodiol  in 
1895,  wherein,  after  reciting  the  bequest  in  tbe 
will,  he  cut  out  one  of  the  children,  aaid  gave  that 
child's  share  among  the  other  five.  He  thenupoa, 
having  read  over  tiie  oodidl,  put  the  will  in  tko 
fire,  saying  it  was  "no  good,"  and  addiog  tb^ 
there  were  now  five  to  take  the  money*  '^ 
codidl  was  admitted  to  be  entitled  to  probsts» 
apart  from  the  wilL 
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Held,  that  the  Wills  Act  only  expressed  the  old 
law,  applied  in  analofi;ou8  oases,  as  expounded  in 
PerroU  ▼.  Ferrott,  14  East  423 ;  that  this  was  a  case 
of  mistake,  and  not  a  case  of  dependent  relative 
reyooation;  that  the  testator,  when  he  destroyed 
the  will,  entertained  a  belief  that  the  codicil 
would  effect  all  that  he  wished  in  regard  to  the 
disposal  of  the  whole  of  his  property ;  and  that,  as 
this  was  a  mistaken  belief  on  his  part,  the  animus 
revocandi  did  not  accompany  the  physical  act  of 
destruction,  and  the  contents  of  the  will  should  be 
admitted  to  probate  along  with  the  codicil. — 
Bbabbbley  v.IiAOBY,  P,D,  &  Ad.D. 

29.  WitntM— Order  for  examinaiian  o/^^Oo$U — 
Ftobate  Act,  1857  (20  &  21  VicL  c  77),  «.  26.— 
Where  a  witness  attends  in  court  for  the  purpose 
of  being  examined  pursuant  to  an  order  made 
under  section  26  of  the  Court  of  Probate  Act, 
1857  (20  &  21  Vict  c  77),  he  is  not  entiUed  to 
conduct-money  before  being  examined. — Wtatt, 
In  Qoodb  of,  F.D.  &  Ad.D.,  425. 

PBOHIBITION.— 43ee  C!ounty  Court,  6. 

PUBLIC  AUTHOBITIES  PBOTECTION  ACT, 
1893.— See  Local  Goyemment,  20,  37 ;  Practice,  4. 

PUBLIC  HE ALTH.— See  Landlord  and  Tenant,  6 ; 
Local  Government,  1-4,  9-12,  17,  21,  23,  24,  32; 
Metropolis,  8  ;  Nuisance ;  Poor  Law,  10 ;  Practice, 
10. 

BAILWAY:— 

1.  Crossing  of  road — Penalty  for  not  making  sub' 
stituitd  road—By  whom  recoverable  ^Road  belonging 
in  adjoining  landovmers — Railways  Clauses  Ad,  1845 
(8  &  9  Vict.  c.  20),  ss,  63,  54.— By  section  54  of  the 
Bailways  Clauses  Act,  1845,  if  a  railway  company 
cross  a  road  so  as  to  interfere  with  it,  and  do  not 
make  a  substituted  road,  they  shall  forfeit  £20  for 
ereiy  day  during  which  such  substituted  road  shall 
not  be  made,  and  such  penalty  shall,  in  the  case 
of  a  private  road,  be  paid  to  the  owner  thereof. 

Held,  that  a  -paxt  owner  of  that  portion  of  the 
road  interfered  with  can  sue  for  and  recover  the 
penalty  without  joining  the  owners  of  the  rest  of 
that  portion  of  the  road. 

Held,  also,  that  the  railway  are  only  liable  to  one 
penalty  for  each  day  during  which  they  fail  to 
make  a  substituted  road. — Luewbllyn  v,  Yaia  of 
Glahorqah  Railway  Co.,  C7.il.,  290. 

2*  Focftway-^Eailway  across  public  footpath — 
Duty  to  build  bridge — Railways  Clauses  Consolidation 
Act^  1845  (8  &  9  Vict.  c.  20),  s.  46.— Where  the 
special  Act  (which  incorporated  the  provisions  of 
the  Bailwaprs  Clauses  Act,  1845)  of  a  railway  com- 
pany contains  no  provisions  dealing  with  footwavs, 
the  46th  section  of  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  imposes  no  obligation  on  the  railway 
oompany  to  provide  a  bridge  so  as  to  carry  the 
railway  over  the  footway,  or  the  footway  over  the 
railway. 

Per  Lord  HerschelL— The  Bailways  Clauses 
Cktnaolidation  Act,  1845,  has  not  of  itself  any 
operation  in  respect  of  any  road  whatever,  whether 
a  oarriage-way,  a  footpath,  or  a  public  road,  unless 
brought  into  effect  by  some  rights  being  given  and 
corresponding  obligations  created  by  a  special  Act 

Decision  of  the  Court  of  Appeal  (44  W.  B.  501, 
[1896]  2  Q.  B.  74)  affirmed.— Dabtfobd  Cottvoil 
o.  BsxLBY  Hbath  Bailway  Co.,  H.L.,  235. 

3.  Master  and  servant — Station-master — Scope  of 
authority , — ^The  plaintiff,  a  passenger  on  the  defend- 
ant  company's  line,  alighted  at  the  station  next 
peiQf^  t^t  iQf  whicb  ^U  ti^l^et  wne  i8«ued,    Qe 


refused  to  give  up  his  ticket  alleging  that  he  was 
br<>aking  his  journey,  but  offered  his  name  and 
address.  The  station- master  thereupon  locked  the 
only  door  leading  out  of  the  station  and  thereby 
detained  the  plaintiff  for  a  considerable  time  until 
his  ticket  was  ffiven  up.  In  an  action  against  the 
company  for  false  imprisonment. 

Held,  that  the  company  were  responsible  for  the 
act  of  the  station-master,  which  was  done  in  the 
course  of  his  employment,  and  that  the  detention 
of  the  plaintiff  was  unjustifiable  in  the  circum- 
stances of  the  cAse.— Farry  v.  Great  Northern 
Bailway  Co..  Q.B.D.  (/r). 

4.  Negligence— One  company  using  trucks  of 
ano^Aer.—The  C.  Bailway  Co.  brought  coal  in  their 
own  trucks  to  D.  station  where  their  obligations  to 
the  consignees  ended.  At  D.  the  trucks  were 
allowed  by  theC.  Bailway  Co.  to  be  hauled  along 
a  tramway  by  the  G.  and  S.W.  Bailway  Co.  to  the 
works  of  the  consignees,  during  which  transit  one 
of  the  employees  of  the  G.  and  S.W.  Bailway  Co.  was 
killed  owing  to  a  defective  truck.  The  widow 
brought  an  action  for  damages  against  the  C.  Bail- 
wir^Co. 

Held,  that  these  facts  disclosed  no  liability  on  the 
part  of  the  C.  Bailway  Co.  towards  the  plaintiff. 

HeavenY.  Fender,  11  Q.  B.  D.  503.  distinguished. 

Decision  of  the  Second  Division  of  the  Court  of 
Session  (34  Sco.  L.  B.  317)  reversed.— Calsdoniait 
Bailway  Co.  v.  Mulhollakd,  H.L.,  236. 

5.  **  Fart  only  of  any  house  or  other  building  ** — 
Avenue — Lands  Clauses  Consolidation  Act,  1845  (8 
&  9  Vict.  c.  18),  s.  92.— Prior  to  1890  a  mansion- 
house  and  ffrounds,  and  a  private  road  forming  the 
approach  thereto,  formed  part  of  the  T.  Estate. 
In  1890  the  then  owners  conveyed  to  the  plaintiff 
{inter  alia)  the  mansion-house  and  grounds  and 
the  site  of  the  private  road,  reserving  to  themselves 
a  right  of  way  over  the  road.  The  defendant  rail- 
way company  having  served  notice  to  tre^t  for  a 
portion  of  the  road. 

Held,  that  the  said  portion  uf  the  road  did  not 
form  part  of  the  p1ainnff*s ''house"  within  the 
meaning  of  section  92  of  the  Lands  Clauses  Con- 
solidation Act,  1845.  and  that  the  plaintiff  could 
not  require  the  defendants  to  take  the  whole  of  the 
house  and  grounds. 

Decision  of  Stirling,  J.  {ante,  p.  388),  affirmed.— 
Allhussk  v.  Ealimg  and  South  Habbow  Bail- 
way  Co.,  C.A.,  483. 

6.  Station— Right  of  railway  company  to  exclude 
from  the  station  persons  other  than  travellers — Exclu- 
sion of  hotel  servant  wearing  hotel  badge— Trespass — 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  ZX)— Regulation  of  RaUways  Act,  1873  (36  &  37 
Vict.  c.  48}.— Apart  from  any  facilities  granted  by 
the  Bailway  CommissioQeni,  a  railway  oompany  have 
the  right  of  ezdudbg  from  their  stations  all  persona 
except  those  vising  or  dedrous  of  using  the  railway ; 
and  may  impose  upon  the  rest  of  the  public  any 
terms  they  think  ptoper  as  the  condition  of  ad- 
mittance. And  it  follows  that  a  railwav  company 
who  have  an  hotel  of  their  own  within  the  limits  of 
the  station  may  qualify  their  permission  to  other 
hotel  proprietors  and  their  servants  to  have  free 
access  to  the  platform  with  the  condition  that  on 
those  occasions  no  hotel  servant  shall  wear  a 
distinctive  badge  or  livery. 

So  held  (Lord  Moms  dissenting),  reversing  the 
decision  of  the  Second  Division  of  the  Court  of 
Session  ([1896]  23  B.  885). 

The  jurisdiction  to  determine  whether  there  is  a 
statutory  right  to  demand  from  a  railway  company 
If  ft^sility  or  privile^  Moo^  exclusively  to  thi^ 
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Bailway      Commissioners.  —  Pebth 
Station  Committee  v.  Boss,  H,L, 

7.  Superfluow  lands — Land  adjoining  termintM-^ 
Negotiations  by  railway  company  to  sell — Lease  of 
portion — Lands  Clauses  Consolidation  {Scotland)  Act, 
1845  (8  &  9  Vict.  c.  19),  s.  120.--The  directors  of  a 
railway  oompany,  before  the  expiration  of  ten 
years  from  the  time  limited  by  the  spedal  Act  for 
the  completion  of  their  works,  considered  proposals 
for  the  parchase  from  the  company  of  land  adjoin- 
ing one  of  their  terminal  stations,  and  after  the  ten 
years  had  expired  they  also  considered  proposals, 
and  eventually  leased  a  portion  for  the  building  of 
a  district  post-of&oe.  The  adjoining  landowner 
claimed  the  land  as  '' superfluous  land*'  within 
the  meaning  of  section  120  of  the  Lands  Clauses 
(Scotiand)  Act,  1845. 

Held,  afBrming  the  decision  of  the  First  Division 
of  the  Court  of  Session  ^[1897]  34  S.  L.  B.  828),  that 
whether  the  land  hcui  become  superfluous  or  not 
was  a  question  of  mixed  law  and  fact ;  and  that  on 
the  evidence  the  land  had  not  become  superflaous. 

London  and  South-  Western  Eailway  Go.  v.  Black- 
more,  L.  B.  4.  H.  L.  610,  distinguished. — BIaofie 
V.  Callandee  Railway  Co.,  H.L. 

8.  Traffic — Eeguiation — Charge  for  use  of  sidings — 
Eight  of  action — Arbitration — Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Vict.  c.  25)^Prouisional 
Order. — By  a  Provisional  Order,  made  by  the  Board 
of  Trade  under  the  Bailway  and  Canal  Traffic  Act, 
1888,  and  confirmed  by  statute,  a  railway  company 
were  empowered  to  charge,  in  addition  to  the 
tonnage  rate,  a  reasonable  sum  for  the  service,  if 
rendered  to  a  trader  at  his  request  or  for  his 
convenience,  of  allowing  him  **  the  use  or 
occupation  of  any  accommodation  before  or  after 
conveyance,  beyond  such  period  as  shall  be 
reasonably  necessary  for  enabling  the  company  to 
deal  with  the  merchandize  as  carriers  thereof,  or 
the  consignor  or  consignee  to  give  or  take  delivery 
thereof,  and  services  rendered  in  connection  with 
such  use  and  occupation,"  and  *' any  difference 
arising  under  this  section  shall  be  determined  by 
an  arbitrator  to  be  appointed  by  the  Board  of 
Trade  at  the  instance  of  either  party." 

The  company  gave  notice  to  the  defendant,  a 
trader,  that  they  woidd  allow  .him  four  days,  free 
of  charge,  within  which  to  unload  goods  consigned 
to  him  arriving  at  their  station,  and  that  after  the 
expiration  of  the  four  days  they  would  charge  him 
6d.  per  day  siding  rent  for  each  wagon  allowed  to 
remain  unloaded.  In  an  action  by  the  company  to 
recover  from  the  defendant  siding  rent  at  the  rate 
of  6d.  per  day  in  respect  of  wagons  which,  after 
receiving  that  notice,  he  had  allowed  to  remain 
imloadea  after  the  four  days,  the  defendant 
disputed  his  liability  to  pay  the  amount  charged. 

Held,  that  the  jurisdiction  of  the  court  was 
ousted,  because  under  section  5  of  the  statute  an 
arbitrator  appointed  by  the  Board  of  Trade  is  the 
only  tribunal  for  the  settiement  of  any  differences 
arising  under  that  section. 

Ju(Q^ent  of  the  Divisional  Court  ([1898]  1  Q. 
B.  748)Jreversed.— London  and  Nobth-Westebn 
Batlwat  Co.  v.  Donellan,  C.A. 

9.  Traffic — Weights  and  mectsures — Inspector  of— 
Police-constable — Coiistable  travelling  on  railway  as 
inspector — Bight  to  travel  at  reduced  fare — Chea^ 
Trains  Act,  1883  (46  &  47  Vict.  c.  34),  s.  6.-- A 
railway  company  is  not  bound,  under  section  6  of 
the  Cheap  Trains  Act,  1883,  to  give  a  ticket  at  a 
reduced  fare  to  an  inspector  of  weights  and 
measures  who  is  travelliag  on  the  railway  in  the 
performanp0    of    his   duties    as   such   inspector, 


although  he  be  at  the  time  a  polioe-oonstable^ 
Sfenoeb  v.  Lanoashibe  and  Yobkshibe  Railwat 
Co.,  Q.B.D.,  443. 

See  also  Landlord  and  Tenant,  7 ;  Linds  Claoses 
Acts,  2 ;  Poor  Law,  9. 

BATING.— See  Local Gtevemment,  25*28;  Pojr  Liw, 
2-11 ;  Practice,  11. 

BECEIVEB.— See    Company,   6,   12;     Luaacy,   2; 
Married  Woman,  5;  Mortgage,  5. 

BEGISTBATION.— See  Election  Law,  7. 

BBSTBAINT  of  TBADB.— See  Contract,  7. 

BEVENTJE.— See  Inland  Bevenue. 

BrVEE:— 

1.  Navigable  river — Foreshore — Bight  to  moor 
vessels — Public  right. — The  owner  of  the  foreshon 
of  a  navigable  river  holds  possession  of  the  toil 
subject  to  the  right  of  all  persons  navigating  the 
river  to  use  the  waters  in  all  ordinary  navigable 
ways,  including  the  right  to  moor  their  vesaela  by 
means  of  fixed  moorings. — Attobney-Gensbal  v. 
Wbight,  G.A.,  86. 

2.  Bights  of  riparian  owners — Curtailment  of  hf 
statute — Arching  over  stream — Girder — "  Builiinq, 
erection,  or  thing  over  the  bed** — Burnley  Borough 
Improvement  Act,  1871  (34  &  35  Vict.  c.  cliv.),  «. 
134,  135 — Burnley  Borough  Improvement  Ad,  1883 
(46  &  47  Vict.  c.  Ixxvii.),  s.  46.— By  section  135  of 
the  Burnley  Borough  Improvement  Act,  1871,  "if 
any  buildmg,  erection,  or  thin^  has  been  bidlt, 
erected,  or  plaoed  in  or  on  the  sides  of  either  the 
Brun  or  Calder  and  within  15ft.  from  the  centre 
thereof,"  the  corporation  can  summon  the  owner  or 
builder  before  tiie  justices,  who  shall  order  the 
same  to  be  removed  and  can  inflict  penalties.  By 
section  135  '*  nothing  in  this  Act  oontained  shaU 
prevent  the  owners  of  land  adjoining  the  said 
streams  from  arching  over  the  same,  provided 
always  that  the  span  of  such  arch  shall  be  not  kn 
than  30ft.,"  and  a  certain  space  was  to  be  left  imdB 
such  arch. 

By  section  46  of  the  Burnley  Borough  Improve- 
ment Act,  1883,  ''notwithstanding  anything ia tbe 
Act  of  1871  oontained,  every  building,  eroction,  or 
thing  .  •  •  built,  erected,  or  plaoed  above  the 
bed  .  .  .  shall  be  so  built,  erected,  or  plsoed 
as  to  leave  a  dear  space  between  such  biiildm(f> 
erection,  or  thing  and  any  building,  erectioat  v 
thing  in  or  on  the  opposite  side  of  snch  respectiTe 
river  of  not  less  than  30ft.,"  and  if  this  is  not 
complied  with  the  owner  or  person  erectiDg  cu  be 
summoned  by  the  oorporation. 

The  appellants,  who  were  the  owners  of  bodi 
sides  of  the  river,  plaoed  across  the  river  an  mm 
girder,  which  was  the  first  of  seyeral,  on  one  half 
of  which  girders  they  proposed  to  make  a  canoage 
way.  They  were  summoned  for  unlawfully  erectiBg 
this  girder  and  not  leaving  a  spaoe  between  sack 
girder  and  a  building  on  the  side  of  the  river  of  oot 
less  than  30ft 

The  magistrates  held  that  section  135  of  the  Act 
of  1871  was  Buperseded,  and  that  this  was  a  build- 
ing, erection,  or  thing  placed  above  the  head  of  tfce 
waterway. 

Held  (dissentiente  Lawrance,  J.),  that  the  viewof 
the  magistrates  was  oorrect,  and  that  this  wm  b 
contravention  of  section  46  of  the  Act  of  1SS3> 
section  135  not  being  applicable,  bnt  that  so  br  >■ 
section  46  was  inoonsist^t  with  section  135  it  uffd 
be  t^en  to  override  or  limit  the  earlier  sectioBi 
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Also  that   the   words -'^^'bove  the    bed"  meant 
"over  the  bed." 

Per  Wright,  J. — ^It  was  very  doubtful  whether 
this  was  arching  at  all. — Bttbnley  Co<-opebative 

SOCIBTY  v.  PlGKLBS,   Q.B.D. 

3.  ThamM— Pollution  —  **  Wilful  suffering  "  — 
Thames  Conservancy  Ad,  1894  (57  &  58  Vict,  c. 
clxxxvii,),  s,  92. — By  section  92  of  the  Thames 
Conservancy  Act,  1894,  "  If  any  person  without 
lawful  excuse  .  .  •  wilfully  causes  or  su£Eers 
acy  washing  or  other  substance  produced  in  mak- 
iog  or  supplying  gas  or  any  other  offensive  matter, 
whether  solid  or  fluid,  to  flow  or  pass  into  l^e 
Thames  or  into  any  tributary  .  .  .  ,"  he  shall 
for  every  such  offence  be  Hable  to  a  penalty  not 
exceeding  £20,  and  to  a  daily  peniJty  not  exceeding 
Jt>iU< 

Held,  that  persons  were  not  guilty  of  wilfully 
suffering  offensive  matter  to  pass  into  the  Thames 
by  an  omission  to  do.something  which  might  have 
mitigated  the  evil. 

Smith  V.  Bamham,  34  L.  T.  Rep.  774,  considered. 
— WyooMBB  (Mayor)  v.  Thames  CoNSBBVATOBg, 
Q.B.D. 

See  also  Indosure  Acts,  1 ;  Local  Government, 
30;  Practice,  11. 

SALE  of  GOODS  :— 

1.  Bill  of  exchange — Dishonour  by  buyer — Passing 
of  property — Indorsement — Possession — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  ss.  19  (3),  25  (2)— 
Factors  Act,  1889  (52  &  53  Vict  c.  45),  «.  2  (2).— 
Goods  were  sold  and  shipped  to  the  buyer,  to  whom 
the  seller  forwarded  the  bill  of  lading,  together 
with  a  bill  of  exchange  for  acceptance.  The  buyer 
did  not  accept  the  biH  of  exchange,  but  sold  the 
goods,  and  indorsed  the  bill  of  lading  to  the  plain- 
tiff. The  seller  stopped  the  ^oods  and  indemnified 
the  shipowner.  In  an  action  against  the  ship- 
owner lor  non- delivery  of  the  goods, 

Held,  that,  as  by  the  Sale  of  Goods  Act,  1893,  s. 
19,  sub- section  3,  the  buyer,  not  having  accepted 
the  bill  of  exchange,  was  bound  to  return  tiie  bill 
of  lading,  the  property  in  the  goods  did  not  pass 
to  him,  and  he  could  transfer  no  title  to  the  plain- 
tiff^. 

Held,  also,  that,  as  the  consent  of  the  seller  to 
the  possession  of  the  goods  by  the  buyer  was  con- 
ditional on  the  buyer's  acceptance  of  the  bill  of 
exchange,  the  buyer  had  not  obtained  possession  of 
the  goods  with  the  consent  of  the  seller,  within  the 
meaning  of  the  Sale  of  Goods  Act,  1893,  s.  25,  sub- 
section 2,  and  could  not  transfer  title  under  that 
clause  and  the  Factors  Act,  1889,  s.  2,  sub-section  2. 

Held,  therefore,  that  the  plaintiff  was  not  en- 
titled to  recover  as  indorsee  of  the  bill  of  lading. — 
Cabit  V,  Pogkett'b  Bbistol  Chaiynsl  Steam 
Packet  Co.,  Q.B.D. 

2.  Damages — Measure  of—Breach  of  warranty — 
Difference  in  value— Sale  of  Goods  Act,  1893(56  &  57 
Vict.  c.  71),  s.  53,  sub-sections  2,  3. — ^The  plaintiff 
purchased  at  an  auction  for  £21  an  orchid  described 
in.  the  catalogue  as  ''  Caitleya  Acklandioe  alba,  only 
hnonvn  plant."  After  cultivation  for  two  years  the 
plant  flowered,  and  instead  of  being  alba  turned 
out  purple,  the  value  of  such  a  plant  oeing  78.  6d. 

In  9n  action  for  breach  of  warranty  the  defen- 
dant admitted  the  breach,  and  paid  into  court  the 
sum  of  £21,  which  the  county  court  judge  held  to 
"be  sufficient. 

Tlie  uncontradicted  evidence  of  the  plaintiff 
sho'^B^ed  that  the  alba  plant  would  be  worth  any- 
tbsnK  from  50  to  150  guineas,  but  such  a  plant 
^vrould  be  unique. 


The  daim  was  reduced  to  £50,  to  give  the  county 
oourt  jurisdiction. 

Held,  that  i^e  county  oourt  judffe  was  wrong. 
Per^  Day,  J. :  That  the  plamtiff  would  certainly  be 
entitled,  in  addition  to  what  he  paid,  to  the 
interest  on  the  money,  and  what  he  had  expended 
in  rearing  the  flower.  Per  Lawrance,  J. :  That  he 
would  be  entitled  to  the  difference  between  the 
artide  with  defect  and  vrithout  defect  warranted 
against. — ^Ashwobth  v.  Wblls,  Q.B.D. 

See  also  County  Court,  8  ;  Criminal  Law,  10. 

SCHOOL.--See  Education ;  Endowed  School. 

SCOTLAND,  LAW  of  :— 

1.  Boundary  wall — Mutual  gable — Half  cosi^  of 
erection. — The  proprietor  of  two  adjoining  building 
plots  erected  a  house  upon  one  of  them,  building 
the  whole  gable  half  upon  one  plot  and  half  upon 
the  other  ^ot.  He  afterwards  conveyed  the  plot 
with  the  house  upon  it  to  A.  The  mutual  gable, 
resting  partly  on  the  two  plots,  was  described  in 
the  conveyance  as  a  mutual  gable.  He  subse- 
quently sold  the  other  plot,  and  the  purchaser 
proceeded  to  erect  a  house  upon  it,  making  use  ol 
the  mutual  gable,  In  the  letters  of  sale  to  A.  the 
vendor  said:  ''Q%e  unused  half  of  the  gable  and 
boundary  walls  is  not  induded  in  the  offer."  In 
an  action  by  A.'s  successor  against  the  purchaser  of 
the  se6ond  plot  for  half  the  cost  of  the  mutual 
gable  wall,  the  defendant  relied  upon  the  words  of 
the  letters  as  showing  that  A.  had  not  acquired 
the  daim  for  recompense  for  the  unused  half  of  the 
gable. 

Hdd,  affirming  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  that  A.'s  successor 
was  entitled  to  claim  from  the  purchaser  of  the 
second  plot  one-half  of  the  value  of  the  mutual 
gable,  and  that  there  was  no  inconsistency  between 
the  letters  of  sale  and  the  words  of  the  conveyftnoe. 
— Baibd  v.  Bell,  E.L. 

2.  Sewers—Sewerage  and  drainage — Repair  of 
drain — Substituting  new  drain — Glasgow  Police  Act, 
1866  (29  &  30  Vict,  c  cclxxiii.),  ss.  332,  335— 
Glasgow  Police  {Amendment)  Act,  1890  (53  &  54 
Vict.  c.  ccxod.),  s.  16 — Judicature  {Scotland)  Act, 
1825  (6  Geo.  4,  c.  120),  «.  40.— In  cases  arising  in 
the  Sheriff  Court  and  appealed  to  the  Court  of 
Session  the  interlocutor  of  the  Court  of  Session 
must  contain  all  the  flndings  of  facts ;  for,  if  a 
fact  is  not  found  by  the  interlocutor  appealed 
against,  the  House  of  Lords  must,  unless  the 
parties  agree  to  the  fact  not  found,  remit  the  cause 
to  the  Court  of  Session  to  flnd  the  fact  in 
question. 

Section  16  of  the  Glasgow  Police  (Amendment) 
Act,  1890,  enacts  that  if  the  drains  of  any  house, 
&c.,  are  found  to  be  defective,  the  owner  of  the 
premises  shall  be  boimd,  immediately  on  an  '*  order 
to  that  effect  being  given  by  the  Police  Commis- 
sioners, to  carry  out  all  necessary  operations  for 
removinfi^  defects  of  structure,  or  doing  such  acts 
as  may  be  requisite  to  prevent  risk  to  health,  and, 
failing  compliance  with  such  order,  the  Police 
Commissioners  may  execute  the  work  and  recover 
the  expense  thereof  as  damages  from  the  owner." 

The  commissioners  having  found  that  the  drains 
of  a  block  of  houses  were  defective  issued  an  order 
to  the  owners  to  repair  the  same,  and,  they  having 
failed,  the  commissioners  proceeded  to  execute  the 
work  themsdves ;  but,  instead  of  repairing  the  old 
drain,  they  cons^cted  a  new  drain  on  a  different 
site  and  oulidl  into  the  main  sewer.  In  an  action 
for  the  expenses,  the  Court  of  Session  assoilzied  the 
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owners  upon  the  ground  that  section  16  of  the  Aot  of 
1890  did  not  warrant  the  formation  of  a  new 
Bystem  of  drainage.  This  House  having  remitted 
the  case  to  the  Court  of  Session  to  find  whether  the 
commissionerB  had  considered  that  the  new  drainage 
was  necessary,  that  court  found  that  part  of  the 
drainage  had  been  considered  necessary,  but  the 
rest  had  not. 

Held,  that  the  part  considered  necessary  must  be 
paid  for  by  the  owners,  but  not  the  rest.*- 
Glasgow  Gobfoiultion  v.  McOhish,  H.L. 

SETTLED  LAND  :— 

1.  Appointment  of  iruitee$ — Compound  settlement 
Settled  Land  Act.  1882  (45  &  46  Vict.  c.  38),  «.  2, 
suh'Section  1 ;  s.  50,  subsection  8 — Settled  Land 
Act,  1890  (53  &  54  Vict.  c.  69),  s.  4,  sub-section  1.— 
In  or«ler  that  a  valid  receipt  for  the  purchase- 
moneys  of  land  sold  by  tenants  for  life  under  the 
Settled  Land  Acts  may  be  obtained,  trustees  for 
the  purposes  of  the  Acts  may  be  appointed  of  all 
the  deeds  constituting  a  compound  settlement. — 
TiBBiTS'  Sbttlbd  Estates,  Bs,  Ch.D.  North,  J.,  3. 

2.  Capital  money — Money  in  hands  of  trustees — No 
tenant  for  life — Investment  as  capital  money  under 
Settled  Land  Act — Married  woman — Dispensing  with 
emmination^Settled  Estates  Act,  1877,  s,  50— Settled 
Land  Act,  1882,  s.  33.— T.,  by  his  will,  devised  real 
estate  to  trustees  upon  Irust  to  apply  the  whole,  or 
such  part  as  they  snould  think  fit,  for  the  b^iefit 
of  his  son  C.  E.  T.  or  his  wife  or  children  in  the 
usual  form  of  a  discretionary  trust  to  protect  the 
son's  interest  against  bankruptcy,  with  remainders 
over.  The  trustees  had  no  power  of  sale.  They 
presented  a  petition  under  the  Settled  Estates  Act, 
1877,  for  approval  of  a  conditional  contract  for  sale, 
and  payment  of  the  purchase-money  to  them,  with 
leave  to  invest  it  as  capital  money  arising  under  the 
Settled  Land  Act.  The  testator's  son  was  living, 
and  consented.  His  wife  was  made  a  consenting 
party  to  the  petition  in  respect  of  the  interest 
which  she  might  have  under  the  discretionary  trust. 
Section  50  of  the  Settled  Estates  Act,  1877,  requires 
all  married  women  who  consent  to  any  application 
to  be  separately  examined. 

Held,  that  section  33  of  the  Settted  Land  Act 
applied,  and  the  money  might  be  invested  as 
capital  money  under  that  Aot,  though  there  was 
no  tenant  for  life  to  exercise  the  option  given  by 
that  section ;  and  that,  though  the  words  of  section 
50  of  the  Settled  Estates  Act  are  imperative,  the 
court  can  dispense  with  the  examination  of  a 
married  woman  whose  interest  is  remote  and 
represented  by  trustees. 

In  re  Halliday,  12Eq.  199,  followed.— Tbssyman's 
Teusts,  Re,  Ch.D.  North,  J. 

3.  Compound  settlement — Appointment  of  trustees  of 
the  compound  settlement  for  the  purposes  of  the  Settled 
Land  Ads— Settled  Land  Act,  1882  (45  &  46  VicU  c. 
38).  ss.  2  (1),  20  (1)  (2)  {%.)  (n.)  (ni.).— A  vendor 
selling  as  tenant  for  life  under  the  Settled  Land 
Acts  can  convey  the  land  free  from  any  charges 
created  by  jointure  deeds  executed  under  a  power 
contained  in  the  deed  creating  the  settlement.  The 
purchaser  will  get  a  good  title,  and  the  trustees  of 
the  deed  creating  the  settlement  can  give  a  good 
discharge  to  him  for  the  purchase-money  without 
being  appointed  in  addition  trustees  of  the  jointure 
deeds  for  the  purposes  of  the  Settled  Land  Acts. — 
Keck  and  Habt's  Contbact,  Re,  Ch.D.  Stirling, 
J.,  389. 

4.  Compound  settlement — Charges —  Sale  —  Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2  and  20.— 
By  a  dpf d  of  resettlement,  made  in  exercise  of  a 


general  power  of  appointment  conferred  by  a  dis- 
entailing assurance,  A.  B.  and  his  eldest  son  C  B. 
appointed  an  estate  to  the  use  of  A.  B.  during  bii 
lue,  with  remainders  over ;  but  the  life  estate  of 
A.  B.  was  not  expressed  to  be  in  continaation, 
restoration,  or  confirmation  of  anv  estate  in  him* 
On  summons  taken  out  under  the  Yendor  aod 
Purchaser  Act,  1874, 

Held,  that  this  was  a  new  settlement  and  not  a 
compound  settlement ;  the  tenant  for  life,  therefore, 
could  not  sdl  under  the  Settled  Land  Acts  free 
from  a  jointure  and  portions  charged  on  the  estate 
by  previous  settlements. 

In  re  Lord  Ailesbury  and  Lord  Iveagh,  [1893]  2 
Ch.  345,  distiogilished.— MUNDY  AND  BOPSR,  Bk, 
Ch.D.  Kekewich,  J, 

5.  Compound  settlement — Trustees  for  the  purpotei 
of  the  Settled  Land  Act-Settled  Land  Act,  1882  [45 
&  46  Vict.  c.  13),  w.  2  (1)  (5)  (8),  3,  20,  38,  50  [3)- 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  a.  4.- 
Where  land  is  subject  to  a  settlement  created  hj 
an  instrument,  and  there  are  trustees  of  that  instm- 
ment  for  the  purposes  of  the  Settled  Land  Acts,  it 
is  not  as  a  general  rule  necessary  that  they  shoald 
be  appointed  trustees  of  every  subsequent  deed 
which  affects  the  interests  under  the  origiail 
settlement  so  that  it  is  no  longer  the  only  instra- 
ment  under  wldch  the  land  stands  limited  to 
persons  by  way  of  succession. 

The  effect  of  section  50  (3)  of  the  SetUed  Lsad 
Act,  1882,  is  to  impose  on  the  tenant  for  life  tiM 
obligation  of  obtaining  the  consent  of  his  assigntt 
for  value  whenever  he  exercises  any  power  undv 
the  Act ;  but  an  assignment  does  not  affect  in  say 
way  the  powers  of  trustees  for  the  purposes  of  tke 
Acts. 

The  object  of  section  4  of  the  Settled  Land  Ai^ 
1890,  is  merely  to  exclude  the  operation  of  sectioa 
50  (3)  of  the  Settled  Land  Act,  1882,  in  the  case  sf 
assignments  by  way  of  family  arrangement,  saJi 
the  instruments  creating  such  assignments  are  ooft 
instruments  creating  the  settlement  for  all  tht 
purposes  of  the  Settled  Land  Acts. — Du  Caks  asi 
Nettlefold's  Contkact,  Re,  Ch.D.  Stirlit*^,  J'^ 
523. 

6.  Estates  settled  in  strict  settlement — Ineumheni 
estates  settled  on  identical  limitations — Discltar^  fi 
incumbrances  by  a  mortgage  of  both  estates — iii&i 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  Buh-sftth^ 
I— Settled  Land  Act,  1890(53  &  54  Vict,  c  69).* 
11. — Certain  lands  forming  estate  A.  were  cettid 
in  strict  settlement.  Later,  by  a  separate  instrB- 
ment,  the  equity  of  redemption  in  estate  B.  vn 
settled  on  similar  trusts,  and,  owing  to  subseqa^si 
events,  came,  subject  to  the  mortgage,  to  be  sectk^ 
in  identically  the  same  way  as  estate  A. 

Held,  that,  under  the  powers  conferred  by  ^ 
Settled  Land  Acts,  the  tenant  for  life  ooold  pi^ 
off  the  mortgage  on  estate  B.  by  money  raised  oi 
a  mortgage  of  estates  A.  and  B.,  it  bein^  to  th 
advantage  of  all  persons  interested  in  the  estates  t 
do  so. 

In  re  Mundy^s  Settled  Estates,  39  ^W.  TL  m 
[1891]  1  Gh.  399,  and  In  re  Byng's  Settled  E^si^ 
40  W.  R.  457,  [1892]  2  Ch.  219,  discoased.— M<» 
son's  (Lord)  Settled  Estates,  Be,  CA.2>.  &i}mt^ 
J.,  330. 

7.  Improvement  rent-charges — ReduUian  of  imSef^ 
— Redemption  —  Application  of  capiitU  mt^t^ff^ 
Authorized  improvements — Settled  Latid  ^rf,  1852  (ti 
&  46  Vict.  c.  38).  s.  25  (6)  (20)~/Sctt^erf  Lamd  Jii 
1887  (50  &  51  Vict.  c.  30),  s.  1.— The  tnwtees  ci  i 
settled  estate  are  not  authorized  under  the  Setski 
Land  Act,  1887,  s.  1,  to  apply  capital 
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reoonping  a  tenant  for  life  a  sum  of  money  paid 
by  him  to  the  holders  of  improvement  rent-charges 
in  order  to  obtain  a  transfer  of  the  charges,  by 
which  a  rednotioii  of  interest  upon  the  charges  was 
effected. 

The  replacing  of  thatch  with  galvanized  iron 
roofing,  Aud^Sembh,  the  erection  of  new  fences  partly 
in  place  of  old  fences  and  partly  to  divide  a  park, 
are  improvements  with  the  Settled  Land  Act,  1882, 
8.  25,  sub -sections  6,  20,  upon  which  capital 
money  may  be  expended.— Verney*s  Sbttlkd 
ESTATBS,  Re,  Oh.D.  Kekewichy  J.,  348. 

SETTLEMENT  :— 

1.  Construction — Appointment  of  stock  sufficient  to 
raise  net  sum — Succession  duty. — The  donee  of  a 
power  of  appointment  under  a  settlement  appointed 
80  much  of  the  stock,  &c.«  as  should  be  sufficient 
to  raise  '*  the  net  sum  of  £2,000  **  to  an  object  of 
the  power. 

Held,  that  the  appointee  was  entitled  to  receive 
the  full  sum  of  £2,000  free  from  succession  duty. 

Decision  of  Stirling,  J.  (45  W.  R.  456,  [1897]  1 
Ch.  888),  reversed. 

Banks  v.  Braithwaite,  32  L.  J.  Ch.  35,  doubted. 
— Satjndebs,  Re,  Satjwdebs  v.  Gobe,  C.A„  180. 

2.  Covenant  to  settle  wife^s  after-acquired  property — 
Husband^s  covenant  only — Effect  of, — By  a  marriage 
settlement  the  husband  alone  covenanted  to  setUe 
any  after-acquired  property  (real  or  personal)  which 
the  wife,  or  the  husband  in  her  right,  should  by 
any  means  acquire  during  the  coverture.  The  wife 
did  not  enter  into  this  covenant,  bat  she  was 
a  party  to  and  executed  the  settlement.  During 
the  coverture  the  wife  became  entitled  under  her 
father's  will  to  certain  real  estate. 

Held,  that  this  real  estate  was  bound  by  the 
covenant  and  was  subject  to  the  settlement. — 
Hadbn,  Re,  CoLiwa  v.  Haden,  Oh.D.  Stirling,  J, 

3.  TeTiant  for  life  and  remainderman — Repairs. — 
Where  by  a  settlement  of  personalty,  real  estate 
was  directed  to  be  bought  and  to  be  held  as  person- 
alty, 

Held,  that  necessary  rep^rs  on  such  real  estate 
were  chargable  to  capital. — Ebbmait,  Rb,  Dimond  v. 
Newbukn,  Ch,D.  North,  J. 

4.  Voluntary  settlement — Construction — Estoppel, — 
By  a  post-nuptial  settlement  in  1892  the  plamtiff, 
who  was  the  only  child  of  her  parents,  conveyed 
to  the  trustees  property  to  which  it  was  expressed 
she  was  entitled  imder  her  parents*  settlement.  At 
that  time  her  only  interest  was  a  vested  interest  in 
reversion  expectant  on  her  mother's  decease,  liable 
to  be  divested  by  the  exercise  of  her  mother's 
power  of  appointment  as  the  surviving  life  tenant 
under  the  parents'  settlement. 

In  1897  the  mother  exercised  her  power  in  favour 
of  the  plaintiff  absolutely. 

Held,  that  the  property  the  plaintiff  thus  took 
•waB  not  bound  by  her  post-nuptial  settlement. — 
liOVBTT  V.  LovBTT,  Ch.D.  Bomer,  J.,  105. 

See  also  Bankruptcy,  27 ;  Inland  Revenue,  4,  5 ; 
JTrustee,  7. 

SHERIFF:— 

-fiTorccu^iow— Fieri  facias — Abandonment  of  posses* 
eion  of  goods — Temporary  withdrawal  from  premises* 
— The  question  whether  a  sheriff  by  withdrawing 
for  a  time  from  premises  on  which  he  has  seised 
goods  under  a  writ  of  fieri  facias  has  abandoned 
poaeession  of  the  goods  is  a  question  of  fact. — 
Bagshawes  v.  Deacon,  0,A,,  618. 

See  also  Bankruptcy,  1,  24;  Bill  of  Sale,  2; 
Oompany,  9;  Lunacy,  2;  Practice  21. 


SHIP:— 

1.  Advance  notes  to  seamen — Assignment — Condi- 
tion— Non-fidfilment — Payment  of  note  by  owner*s 
agent — Liahility  of  owner, — An  advance  note  was 
given  to  A.,  a  seaman,  for  a  half-month's  wages. 
The  note  was  in  this  form :  "  Five  days  after  the 
ship  W,  leaves  P.  pay  to  the  order  of  A.  (provided 
he  sails  in  the  said  ship  and  is  duly  earning  his 
wages,  according  to  his  agreement},"  &c.  It  was 
directed  to  B.  <&  do.,  the  shipowners'  agents  at  P., 
and  there  was  a  note  upon  it  that  it  should  at  once 
be  presented  to  B.  &  Co.  for  acceptance.  A.  trans- 
ferred the  note  to  C,  who  presented  it  to  B.  &  Co., 
by  whom  it  was  duly  accepted.  Four  days  after 
The  W,  left  P.  A.  was  discharged.  The  master  of 
The  W,  informed  B.  &  Co.  that  A.  had  been  dis- 
charged within  five  days  of  sailing,  and  directed 
them  not  to  pay  the  note.    B.  &  Co.  paid  the  note. 

On  action  by  B.  &  Co.  against  the  shipowners 
for  the  amount  of  the  note, 

Held,  that  as  A.  was  not  earning  his  wages  at 
the  end  of  five  days  after  The  W.  left  P.,  the  con- 
dition of  the  note  was  not  fulfilled,  and  that  neither 
the  shipowners  nor  B.  &  Co.  as  acceptors  were 
liable  upon  it.— Bellamy  v.  Lunn,  Q,B,D. 

2.  Bill  of  lading — Damage  to  cargo  by  heat—* 
Exemption — ^^  Any  other  accidents  of  the  secu" — 
Closing  of  ventilators  during  bad  weather, — The 
owners  of  a  steamship  on  board  of  which  cargo  is 
shipped  under  a  bUl  of  lading  containing  the 
following  exemption:  *'Fire  at  sea,  accidents 
from  machinery,  boilers,  steam,  or  any  other 
accidents  of  the  seas,"  are  not,  if  the  steamship  be 
seaworthy  and  the  cargo  properly  stowed,  liable 
for  damage  to  the  cargo  caused  during  the  voyage 
by  heat  proceeding  from  the  bulkheads  surrounding 
the  engine  and  boiler  space  at  a  time  when  the 
ventilators  provided  for  sufficiently  ventilating  such 
space  had  necessarily  to  be  closed  for  the  safety  of 
the  steamship.— "Thrunsoob,"  The,  P,D,  d!Ad,D*, 

no. 

3.  Bill  of  lading — Exception — Negligence  of  master 
— Ship  navigated  by  owner — Liability  of  owner  for 
negligence  in  navigation. — A  bill  of  lading  contained 
an  exception  of  "  the  neglect  and  default  of  piloti 
master,  or  crew  in  the  navigation  of  the  ship." 
The  goods  carried  under  the  biU  of  lading  were  lost 
in  consequence  of  the  stranding  of  the  ship,  which 
was  brought  about  by  the  negligence  of  the  master, 
who  was  one  of  the  owners  of  the  ship. 

Held,  that  the  owner  who  was  master  was  as 
much  entitled  as  the  other  owners  to  rely  on  the 
exception.— Westpobt  Coal  Co.  v.  MoPhail, 
C.A.,  566. 

4.  Bill  of  lading — Exemption  of  shipowner  from 
liability — **  Defects  latent  on  beginning  voyage  or 
otherwise.** — A  bill  of  lading  contained  among  other 
exemptions  one  by  which  the  shipowner  was  not 
to  be  liable  for  loss  or  damage  arising  from 
"  defects  latent  on  beginning  voyage  or  otherwise.'' 

Held,  that,  although  this  would  cover  latent 
defects  which  might  either  exist  at  the  oommence- 
ment  of  the  voyage  or  occur  during  the  course  of 
the  voyage,  it  would  not  cover  defects  which  were 
obvious  at  the  commencement  of  the  voyage. — > 
Waikato  v.  New  Zealand  Shippinq  Co.,  Q.B.D. 

5.  Bill  of  lading — Implied  warranty — Fitness  to 
carry  particular  cargo^  Specie  placed  in  bullion-room. 
—  Gk)la  was  shipped  under  a  bUL  of  lading  which 
contained  exceptions  from  liability  for  loss  by 
robbers  or  thieves,  or  from  any  act,  ui^glect,  or 
default  of  the  master  and  crew.  The  parties 
entered  into  the  contract  upon  the  footing  that  the 
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ship  was  provided  with  a  ballion-room  for  the  safe 
oarriage  of  the  ffold.  Daring  the  voyaee  the 
ballion-room  was  broken  open  and  the  gold  was 
stolen. 

Held,  that  there  was  an  implied  warranty  in  the 
bill  of  lading  that  the  bullion-room  was  so  oon- 
structed  as  to  be  reasonably  fit  to  resist  thieves. — 

QUBBNSLAND  NATIONAL  BANK  V.  PENINSULAR  AND 

Obibntal  Co.,  C.A,,  324. 

6.  Bottomry — Necessaries — Bond  on  ship^  freight, 
and  cargo  paid  out  of  proceeds  of  ship  and  freight  in 
priority  to  necessaries, — The  master  of  an  Italian 
vessel  obtained  in  1896  at  an  English  port 
necessaries  for  the  ship,  and  in  1897,  being  in 
distress  for  want  of  funds  at)a  British  Colonial  port, 
there  executed  a  valid  bottomry  bond  on  ship, 
freight,  and  cargo,  binding  himself  personally  by 
the  bond.  The  vessel  arrived  in  safety  at  her  port 
of  destination  in  Eaglaud,  but  the  bond  not  being 
paid,  the  assignees  thereof  instituted  an  action  of 
bottomry  against  the  vessel,  her  freight,  and  car^o, 
and  an  action  of  necessaries  was  on  the  same  day 
instituted  by  the  suppliers  of  the  necessaries 
against  the  vessel  and  her  freight  in  respect  of  the 
necessaries  supplied  as  above  mentioned.  The 
proceeds  of  the  ship  and  freight  were  insufficient 
to  pay  the  wages  of  the  crew,  the  master's  wages, 
the  bondholder's  claim,  and  the  claims  in  respect 
of  necessaries. 

Held,  that,  after  payment  of  the  sums  due  for  the 
wages  of  the  crew  and  master,  the  bondholder  had  a 
right  to  exhaust  the  proceeds  of  the  ship  and 
freight  in  paying  his  claim  in  priority  to  the  claims 
of  the  suppliers  of  the  necessaries,  and  that  the 
latter  could  not  require  the  ship,  freight,  and  cargo 
to  be  marshalled  for  their  benefit.— **CHi0GaiA," 
The,  P.D.  <fc  Ad.D.,  253. 

7.  Charter-party—Berth  for  loading— Order  by 
charterers— Tides, — By  a  charter-party  a  ship  was 
to  proceed  to  a  certain  dock,  or  so  near  thereunto  as 
she  could  safely  set,  and  there  load  always  afloat 
as  and  where  oraered  by  the  charterers  a  cargo  of 
rails.  The  ship  proceeded  to  the  named  dock,  and 
was  ordered  by  the  charterers  to  a  berth.  The 
depth  of  the  water  in  the  dock  was  such  that  it  was 
impossible,  as  the  parties  knew,  for  the  ship  to 
leave  the  dock,  after  being  loaded,  till  the  next 
spring  tides,  which  would  be  in  about  a  fortnight's 
time. 

Held,  that  the  order  ^ven  by  the  charterers  was 
not  unreasonable  and  that  they  were  not  liable  for 
the  detention  of  the  ship.  Decision  of  the  Court 
of  Appeal  (ante,  p.  68)  affirmed.— Oablton  Steam- 
ship Co.  V,  Castle  Mail  Packets  Co.,  H,L, 

8.  Charter-party — Bill  of  lading — Condition  in 
charter-party  not  incorporated  in  hill  of  lading — 
**  Freight  and  all  other  conditions  as  per  charter- 
party,** — Coods  were  shipped  under  a  charter- 
party  and  bill  of  lading.  The  charter-party 
provided  that  the  ship  was  to  load  and  deliver  a 
cargo  including  a  deck  car^  "at  merchant's 
risk."  Under  the  bill  of  lading  the  goods  were 
to  be  delivered  in  good  order  and  condition, 
"freight  and  all  other  conditions  as  per  charter- 
party."  On  the  voyage  the  deck  cargo  was 
damaged  without  negligence  on  the  part  of  the 
shipowner. 

Held,  by  A.  L.  Smith  and  Collins,  L.JJ.,  affirm- 
ing the  Divisional  Court  (Rigby,  L.J.,  dissenting), 
that  the  condition  in  the  charter-party  as  to  &e 
carriage  of  the  deck  cargo  at  merchants'  risk  was 
not  incorporated  in  the  bill  of  lading,  and  that  the 
shipowner  was  liable  to  the  indorsees  ol  the  bill  of 


lading   for   the    damage    to   the    deck   cargo.— 

DiEDEBIOHSBN  V.  FABQUHABSON,  C,A,,  162. 

9.  Charter-party— Construction— Balance  of  freight 
— Chnstruction  of  charty-party — "  Consignee  to  effect 
the  discharge  of  the  cargo,  steamer  paying  one  franc 
per  ton, — Case  of  construction  of  a  ohi^ter-party 
where  the  words  "  consignee  to  effect  the  discharge 
of  the  cargo,  steamer  paying  one  franc  per  ton," 
were  construed  by  the  court  as  providing  that  the 
owners  of  the  steamer— the  consignees  having 
elected,  according  to  an  option  given  them  by  a 
previous  clause  of  the  charter-party,  to  pay  freight, 
not  on  the  weight  of  cargo  delivered,  but  on  the 
bill  of  lading  quantity  less  2  per  cent.— were  to 
pay  in  respect  of  the  cost  of  discharging,  one  franc 
per  ton  of  the  same  conventional  quantity — ^that  is, 
one  franc  per  ton  of  the  bill  of  lading  quantity 
less  2  per  cent.— "  Hollinside,"  The,  P.D.  A 
Ad,D.,639. 

10.  Charter-party— Exceptions— Delay — Lock-o^ 
— Accident  to  railway — Other  clauses  beyond  charterer's 
control — Causes  ejusdem  generis  with  antecedent 
exceptions. — A  ship  was  chartered  to  proceed  to 
Batoum,  and  there  load  with  oil  from  a  named 
factory,  and  at  a  specified  rate  per  day.  The 
charter-party  excepted,  among  other  thinn, 
"  strikes,  look-outs,  accident  to  railway,"  and  abo 
**  other  causes  beyond  charterer's  control."  Ofl  is 
brought  to  Batoum  by  a  railway,  which  was 
injured  by  floods  so  that  no  oil  could  be  sent  down, 
and  the  workmen  of  the  factory  were  discharged, 
liiere  being  no  employment  for  them.  Snbseqaentlj 
to  the  arrival  of  tiie  ship  in  port  the  railway  was 
repaired,  and  oil  arrived  in  sufficient  quantity  to 
load  her;  but  there  was  delay  in  doing  so,  because 
the  workmen  who  had  been  discharged  conld  not 
be  got  together  in  sufficient  numbers,  and  such  msB 
as  were  tiiere  were  employed  in  loading  other 
vessels  according  to  the  order  of  their  arriTal,  ai 
was  the  practice  of  shippers  at  that  port.  On  a 
claim  for  damages  for  detention  of  the  ship. 

Held,  that  the  general  clause  excepting  *' other 
causes  beyond  charterer's  control"  referred  to 
matters  ejusdem  generis  with  the  anteoedspt 
exceptions,  and  that  the  delay  in  loading  the  dnp 
after  the  arrival  of  the  oil  conld  not  be  attribotad 
to  accident  to  the  railway,  or  to  anything  efutde^ 
generis  with  a  lock-out,  which  was  confined  to  the 
HigmiaRid    of    workmen    arising   out   of   a  tzade 

dispute.— RiOHAEDSONS    AND  SaMXTELS*    AXBITRk- 

TioN,  Be,  C,A, 

11.  Charter-party— Freight  payable  in  advanee.-^ 
By  a  charter-party  it  was  provided  that  the 
charterer  should  pay  freight  "  at  the  rate  of  £709 
per  calendar  month  .  .  •  and  at  and  after  the 
same  rate  for  any  part  of  a  month,  hire  to  oontnue 
until  her  re-delivery  to  the  owner,  payinent  for  the 
said  hire  to  be  made  in  cash  monthly  in  advanoa"* 
It  was  also  provided  that  the  owner  should  have  a 
lien  upon  cargoes  and  sub-freight  for  any  amoonl 
due  to  him  under  the  charter,  and  that  the  chartenr 
should  have  a  lien  on  the  ship  for  aU  monetys  paid 
in  advance  and  not  earned. 

Held,  that  the  charterer  was  bound  to  pay  thi 
full  freight  in  advance  at  the  beginning  of  eaiA 
month,  although  it  might  be  probable  that  the 
hire  would  not  continue  for  the  whole  mantii.--j 

TONNELIBR  V,  SMITH,  C.  A. 

12.  Collision — Crossing  vesseU  in  rivers — Regidf 
tions  for  Preventing  Collisions  at  Sea,  1884,  art.  52. 
— Article  22  of  the  maritime  rules,  which  leih^es  to 
vessels  "  crossing  so  as  to  involve  ride  of  oqUimb*" 
must  be  distinguiBhed  in  its  applicatJcm^  (1)  m 
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regards  vessels  savigatiDg  the  open  sea;  (2)  as 
regards  vessels  pasiiiig  along  the  winding  channels 
of  rivers.  In  the  latter  case  the  vessels  must 
follow,  and  must  be  known  to  intend  to  follow,  the 
carves  of  the  river  bank. 

Held,  in  this  case,  that  the  defendant  vessel, 
though  she  ported  her  helm,  kept  the  coarse  pre- 
scribed by  the  nature  of  the  locality ;  and  that  at 
the  moment  of  porting  the  vessels  were  not  crossing 
vessels  within  the  meaning  of  article  22,  since  the 
reasonable  inference,  having  regard  to  the  locality 
and  their  previous  courses,  was  that  they  would 
avoid  collision. 

The  Leverivgton,  [1866]  11  P.  D.  117.  distin- 
^ished.  —  *'  NoKMAWDiB,"  The  v.  •*  Pekin," 
The,  RC. 

13.  Collision — Darnage  by — Loss  of  use  of  dredger 
Bemotertesa  of  damage — Mersey  Harbour  Trustees, — 
Owing  to  a  collision  with  a  ship  (the  ship  being  in 
fault)  a  steam  dredger  was  injared  and  the  owners 
were  deprived  of  the  use  of  it  for  some  weeks  and 
the  dredging  works  were  delayed.  The  dredger 
belonged  to  trustees  charged  with  the  duty  of 
maintaining  a  harbour  and  waterway,  deriving 
their  fimds  from  rates  and  not  entitled  to  distribute 
profits.  The  trustees  having  brought  a  collision 
suit  in  the  Admiralty  against  the  shipowners. 

Held  (Lord  Morris  dissenting],  reversing  the 
decision  on  this  point  of  the  Court  cf  Appeal,  [1896] 
P.  192,  that  though  the  trustees  were  not  out  of 
pocket  in  any  definite  sum  they  were  entitled 
to  recover  damages  for  the  loss  of  the  use  of  the 
dredger.— ••  Gseta  Holme,"  The,  H,L. 

14.  Collision — Harbour — Damage — Duty  of  har- 
bour authority — Tug — Bibble  Navigation  Act,  1883 
(46  &  47  Vict.  c.  caji;.).— By  the  Kibble  Navigation 
Act,  1883,  the  mayor  and  corporation  of  Preston 
are  constituted  the  port  and  harbour  authority,  and 
as  such  authority  levy  tolls  in  respect  of  all  vessels 
using  the  port,  and  make  a  charge  for  towage,  and 
licence  tugs  to  tow  within  the  port  and  harbour. 

A  ship  of  the  respondents  arrived  at  the  mouth 
of  the  Bibble  with  a  cargo  for  Preston,  and  was 
lightened  under  the  direction  of  the  harbour- 
iiiH6ter  and  then  proceeded  up  the  river  in  tow  of 
a  tug  belonging  to  the  appellants,  in  charge  of  a 
pilot,  preceded  by  two  other  vessels  each  in  tow 
of  a  tug,  and  in  charge  of  a  pilot,  on  the  flood  tide. 
One  of  the  tugs  preceding  the  respondents'  ship 
^went  at  such  a  slow  rate  of  speed  that  the  respon- 
dents' ship  could  not  pass  a  shoal  in  the  river 
'before  the  tide  turned,  and  sustained  damage. 

Held,  that  the  corporation,  as  harbour  authority, 
"Were  liable  for  the  damage  so  caused. 

Decision  of  the  Court  of  Appeal  ([1897]  P.  118) 
a£Brmed. —  Pkeston  (Mayob)  v.  Biornstad, 
**  Batata,"  The,  H.L, 

15.  Collision — Incoming  and  outcoming  shi}) — Order 

€>y  harbour-master, —  The  T.,  a  screw  steamer,  was 

Approaching  a  lock    leading  from  a  basin  into  a 

^ock  at  the  time  when  two  paddle  tugs  were  coming 

out.     The  first  tug  passed  out  safely.     The  master 

of  the  second  thought  that  there  was  not  room  to 

jpass  between  The  T,  and  the  lock  wall  and  stopped. 

^he  harbour- mabter,  whose  orders  he  was  bound  to 

ol>e7,  ordered  him  to  go  ahead,  and  at  the  same 

"Cjine    ordered    The    T.    to    go     astern.      I'he    T. 

x-oversed  her  engiues,  but  only  sufficiently  to  keep 

2»«r  stationary,  as  the  wind  and  tide  were  driftiug 

Imer    towards    the  .lock.     A    collision    took   place 

'between  the  port  sponson  of  the  tug  and  the  port 

bow  of  The  T, 

Held,  that  the  tug  was  not  to  blame,  because  (1) 


an  incoming  ship  should  give  way  to  an  outgoing 
ship ;  (2)  the  master  of  the  tug  was  bound  tu  obey 
the  order  of  the  harbour -master  to  go  ahead ;  (3) 
The  T,  had  disobeyed  the  order  to  go  astern. — 
Taylor  v.  Buroeb,  Q.B,D. 

16.  Dock  rate's— Qoods  imported  from  ''parts  beyond 
the  seas  " — Oooda  transhipped  at  English  port — Mersey 
Dock  Act,  1858  (21  &  22  Vict.  c.  xcii,),  s.  234; 
Schedule  C, — Goods  shipped  from  a  foreign  port 
under  a  through  bill  of  lading  to  Liverpool,  landed 
in  London,  and  sent  thence  to  Liverpool  in  another 
ship,  are  imported  into  Liverpool  *'from  parts 
beyond  the  seas  '*  within  the  meaning  of  section 
234  of  the  Mersey  Dock  Act,  1858.— Mersey  Dooka 
Board  v.  Twigqe,  Q.B.D. 

17.  Pilotage— Damage — Tyne  Pilotage  Order  Con- 
firmation Act,  1865  (28  Vict.  c.  44),  Schedule,  ss, 
16-22 — Home  trade  passenger  ship — Employment  of 
pilot  in  Tyne  Pilotage  District— Compulsory  pilotage 
— Merchant  Ship2nng  Act,  1894,  s.  604,  sub-section  1. 
— The  master  of  a  sliip  carrying  passengers  between 
any  plact)  in  the  British  Islands  and  any  other 
place  so  situate  is,  if  neither  he  nor  the  mate  of  his 
ship  has  a  pilotage  certificate,  bound  by  compul- 
sion of  law  to  employ  a  licensed  pilot  whilst  navi- 
gating within  the  Tyne  Pilotage  District.-—**  War- 
saw,*' The,  P.D.  &  Ad,D,,  638. 

18.  Pilotage -- London  district — Vessel  navigating 
within  her  own  port  not  having  passengers  on  board — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c,  60),  ss. 
191,  192,  625 — Distressed  seamen  not  passengers. — 
The  625th  section  of  the  Merchant  Shipping  Act, 
1894,  provides  {inter  alia)  that  the  following  ships, 
when  not  carrying  passengers,  shall,  without 
prejudice  to  any  geneiul  exemption  under  this  part 
of  the  Act,  be  exempted  from  compulsory  pilotage 
in  the  London  district  (that  is  to  say) :  *'  (5)  Ships 
navigating  within  the  limits  of  the  port  to  which 
they  beloDg." 

The  term  **  passengers"  in  this  section  does  not 
include  **  distressed  seamen  "  for  whom  a  passage 
home  has  been  required  to  be  provided  under  the 
sections  of  the  above  Act  relating  to  distressed 
seamen ;  and  the  master  of  a  ship  belonging  to  the 
port  of  London,  when  navigating  within  the  limits 
of  that  port,  and  only  carrying,  in  suiditiou  to 
himself,  his  officers,  pilot,  and  crew,  **  distressed 
seamen  "  placed  on  board  in  accordance  with  the 
last-mentioned  sections,  is  not  bound  by  compul- 
sion of  law  to  employ  a  pilot. — **  Clymene," 
The,  P.D.  &  Ad.D,,  109. 

19.  Pilotage — Becovery  of  agreed  remuneration  for 
services  not  contemplated  by  statute  under  which  pilots 
appointed— Mersey  Docks  Acts  Consolidation  Act, 
1858  (21  &  22  Vict,  c.  am.).— There  is  nothing  in 
the  Mersey  Docks  Acts  Consolidation  Act,  1858 — 
the  existing  Act  regulating  pilotage  in  the  Biver 
Mersf'y — rendering  it  obligatory  on  a  shipmaster  to 
employ  a  pilot  to  pilot  a  ship  when  she  is  being 
navigated  in  the  port  of  Liverpool  when  not  out- 
ward or  inward  bound  ;  but  the  pilots  licensed  by 
the  Mersey  Docks  and  Harbour  Board  may  agree 
with  shipmasters  to  perform  for  them  within  the 
port  of  Liverpool  extra  services  in  the  nature  of 
pilotage  services  which  they  are  not  bound  to  per- 
form under  the  provisioLs  of  the  above-mentioned 
Act.  Among  such  extra  services  for  which  by 
agreement  the  pilots  may  so  become  entitled  to  be 
paid  are  the  following  :  Navigating  a  ship  from  an 
anchorage  in  the  Biver  Mersey  to  and  alongside  a 
landing-stage  for  the  purpose  of  embarking 
passengers,  mails,  or  cargo  to  be  carried  by  her  on 
her  intended  voyage  outwards.    Navigating  a  ship, 
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after  she  had  been  brought  as  far  up  the  Biver 
Mersey  as  the  dock  where  it  was  intended  she 
should  unload  her  cargo,  to  and  alongbide  landing- 
srages  farther  up  the  river  for  the  purposes  of  dis- 
'.  charging  cattle. 

Observations  as  to  whether,  in  case  of  a  collision 
occurring  to  a  ship  at  a  time  when  the  pilot  was 
performing  these  extra  services,  the  shipowners 
would  be  liable  for  damage  occasioned  by  his  sole 
fault  or  default.—*'  Servia,"  The,  and  **  Carin- 
THiA,"  The,  P,D.  <fc  AiLD,,  492. 

20.  Possession — Sale  of  ship  by  majority  owners — 
Judgment  by  consent — Agreed  damages — Meaning  of 
**  stic?t  deductions  as  the  interveners  may  be  able  in  law 
to  establish  as  proper  from  the  respective  shares  and 
interests  of  the  plaintiffs" — The  owners  of  fifty-two 

.  sixty-fourth  shares  in  a  ship — the  ship  having  been 
arrested  in  an  action  in  rem  for  master's  wages  and 
disbursements — put  in  bail  in  the  action  and  paid 
the  amount  found  due  by  the  court. 

They  subsequently,  without  the  consent  of  the 
owners  or  mortgagees  of  the  remaining  shares  in 
the  ship,  entered  into  a  contract  for  the  sale  of  the 
whole  ship  to  a  foreign  purchaser,  and  delivered 
her  to  him,  receiving  the  total  purchase-money. 
The  ihortgagees  of  eight  of  the  remaining  twelve 
.sixty-fourth  shares  in  the  ship  and  the  sequestrator 
of  the  mortgagee  of  those  shares  then  arrested  the 
ship  in  an  action  of  possession,  and  the  owners  of 
the  fifty-two  sixty-fourth  shares  having  intervened 
in  that  action,  agreed  to  settle  the  suit  by  paying  to 
the  plaintiffs  eight  sixty- fourth  parts  of  the 
purchase-money  they  had  received  for  the  ship,  less 
such  deductions  as  the  interveners  might  be  able  to 
establish  as  proper  from  the  respective  shares  and 
interests  of  the  plaintiffs. 

Held,  that  a  sum  paid  by  the  interveners  for 
brokerage  at  2^  per  cent,  was  a  deduction  to  be 
allowed  within  these  words,  but  that  the  amount 
paid  for  wages  and  disbursements,  and  sums  paid 
lor  cancelling  an  onerous  charter-party  entered  into 
for  the  ship  and  for  repairs  to  her  not  required  by 
the  purchasers,  were  not  allowable  deductions. — 
"RipON  City,"  The,  or  "Siltia"  The,  F,D,  dt 
Ad,D.,  586. 

21.  Salvage —  Life  salvage —  Jurisdiction  —  Life 
salvage  services  * '  rendered  to  foreign  vessel  wholly  or 
in  part  within  British  waters  ** — Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60).  «.  544.— An  English 
vessel  fell  in  with  a  Norwegian  vessel  in  the  North 
Sea,  more  than  three  miles  from  the  coasts  of  the 
United  Kingdom,  flying  signals  of  distress,  water- 
logged and  unmanageable,  in  want  of  immediate 
assistance  for  herself  and  her  crew,  and  rendered 
life  salvage  services  to  the  crew  of  the  distressed 
vessel  by  taking  them  off  their  vessel  and  bringing 
them  into  an  English  port  in  safety. 

Held,  that  the  English  court  had  jurisdiction 
under  section  544  of  the  Merchant  Shipping  Act, 
1894,  to  make  an  award  of  life  salvage  remunera- 
tion to  the  owners,  master,  and  crew  of  the  salving 
vessel ;  such  services  having  in  fact  been  rendered 
in  part  within  British  waters. — "  Pacific,"  The, 
F,D.  &  Ad.D.,  686. 

22.  Salvage — Receiver  of  wredc — Arrest  and  deten- 
tion of  salved  property  before  action — Merchant  Ship- 
ping Act,  1894,  «.  552. — The  words  '*  due  under 
this  Act"  in  section  552  of  the  Merchant  Shipping 
Act,  1894,  refer  to  all  cases  of  salvage  which  may 
become  payable  by  the  decree  of  any  court  having 
jurisdiction  under  the  Act  to  determine  salvage 
disputes ;  and  the  powers  given  by  that  section  to 
receivers  of  wreck  are  not  confined  to  those  cases 


where  the  right  to  claim  salvage  is  given  by  the 
Act.— "FuLHAM."  The,  P,D.  A  Ad.D. 

23.  Salvage — Service  rendered  by  salvage  vessels'- 
Assessment  of  remuneratioa, — ^In  assewiing  the 
amount  payable  for  salvage  services  rendered  by 
salvage  steamers,  the  court  can  take  into  acooant, 
as  enhancing  the  amount  of  the  award,  the  fact 
that  the  salvage  steamers  are  equipped  and  main- 
tained at  considerable  expense  for  tiie  sole  purpose 
of  rendering  salvage  services. 

Decision  of  the  Court  of  Appeal  {anie,  p.  308) 
affirmed.—"  Glengylb,"  The,  H.L. 

24,  Towage — Construction  of  coniraet  —  Complde 
performance  prevented  by  a  misfortune  beyond  the  « 
control  of  either  party — Subsequent  salvage. — ^The 
plaintiffs,  tug-owners,  contracted  to  tow  the  de- 
fendant's vessel  from  Kingroad  in  the  Biver  Savem 
to  Sharpness  Dock  for  a  fixed  sum,  but  wht)u  near 
their  destination,  owing  to  a  fog,  and  without  aoj- 
body  being  in  fault,  the  yessel  stranded  on  a  rode 
and  could  not  be  got  off. 

Held,  by  Jeune,  P.,  that  the  contract  was  in- 
divisible, and,  not  having  been  fulfilled,  the  plain- 
tiffs were  not  entitled  to  recover  on  a  quantum 
meruit  for  any  portion  of  the  towage. 

Appleby  v.  Myers,  (1867)  L.  R.  2  C.  P.  651,  fol- 
lowed. 

After  the  stranding  and  failure  of  the  attempt 
to  get  the  vessel  off,  the  tugs  were  ordered  by  the 
master  of  the  yessel  to  keep  her  where  she  was  so 
as  to  prevent  her  drifting  up  the  river  and  sinking 
in  deep  water  or  doing  damage.  These  orders  the 
tug^  obeyed ;  aud  in  the  result  the  yessel  was  sold 
where  she  lay,  but  the  greater  part  of  the  cargo  of 
timber  being  taken  off  in  lighters,  the  freight  was 
earned  by  the  shipowner. 

Held,  that  this  was  a  salvage  service,  and  on  a 
total  value  of  £2,724  the  owners,  masters,  and 
crews  of  the  three  tugs  ena^aged  were  awarded 
£370.— **  Madras."  The,  P.D.  &  Ad,D. 

See  also  Admiralty,  1-3;  Criminal  Law,  5; 
Insurance,  4-15. 

SHOP.— See  Factory,  1-3. 

SOLICITOR  :— 

1.  Costs — Charging  order^**  Property  reoowerei 
or  preserved  "  —  Bankruptcy  —  Criminal  prooeedia§s 
under  the  Debtors  Act,  IB69— Order  to  irusiee  to 
prosecute  bankrupt — Money  found  on  bankrttpi  d 
time  of  arrest— Solicitors  Act,  1860  (23  &  24  FJcl.  c 
127),  s,  28. — The  words  "property  rdcoyered  or 
preserved  "  in  section  28  of  the  Solicitors  Act,  IS60, 
means  property  recovered  or  preserved  in  a  suit, 
matter,  or  proceeding  in  a  court  of  jastioe. 

The  appellants  acted  as  solicitors  for  a  tmttee  in 
bankruptcy  who,  in  the  course  of  the  baxiknijytey 
procee<]Ungs,  was  directed  by  the  court  to  proaecafta 
the  bankrupt  for  an  offence  under  the  Debton  Aet, 
1869.  The  bankrupt,  who  had  left  the  ccmntry* 
taking  with  him  a  sum  of  money,  was  arrastad 
abroad,  and  the  money  found  upon  him  at  the  time 
of  arrest  was  taken  possession  of  by  the  polioe,  and 
remitted  to  the  appellants  by  yirtue  of  a  power  of 
attorney  prepared  by  them  on  behalf  of  the  tmstae 
in  bankruptcy.  The  appellants  claimed  a  char|^i«g 
order  upon  this  snm  under  section  28  ol  the 
Solicitors  Act,  1860,  for  their  costs  and  expenses 
of  and  incidental  to  the  recovery  thereof,  inoladiag 
the  costs  aud  expenses  of  procuring  the  arrest  of 
the  bankrupt  and  of  the  proceedings  ooneeqiieaS 
thereon,  as  money  recovered  by  them  ia  tte 
proceedings. 

Held,  that  the  appellants  vrere  not  entitlad  to  a 
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charging  order,  as  the  money  was  not  reooyered  in 
the  proceedings  in  bankruptcy,  but  by  virtue  of 
the  power  of  attorney. — Humphbbys,  Re,  Lloyd- 
Geobos,  Ex  fabtb,  C,A,,  322. 

2.  Costa — Country  solicitor — Attendance  at  hearing 
in  London — Originating  aummona — R.  S.  0.,  1883, 
App,  N.y  Noa.  173,  174.— The  taxing  officer  has  a 
discretion,  in  rare  and  exceptional  cases,  to  allow 
the  costs  of  the  attendance  of  a  country  solicitor  at 
the  hearing  of  a  cause  tried  in  London  even  where 
all  the  evidence  is  taken  by  affidavit. 

Per  Byrne,  J. — The  principles  upon  which  taxa- 
tion should  proceed  in  a  district  registry  are  the 
^ame  as  those  acted  upon  in  cases  commenced  in 
London.— Dixon,  Re,  Tousbyv.  Sheffield,  C»A,y 
€77. 

3.  Costa — Security  taken  —  Waiver  of  lien.  —  A 
solicitor  who  takes  from  his  client  a  declcuratiou 
charging  the  client's  reversionary  interest  with 
payment  of  the  solicitor's  costs  of  negotiating  a 
loan,  is  not  entitled  to  a  lien  upon  the  client's 
documents  in  his  possession  for  that  purpose,  in 
the  absence  of  explanation  to  the  client  that  he 
intended  to  asserc  his  lien,  notwithstanding  the 
security  given  by  the  client. 

In  re  Taylor,  Stilemany  <Ss  Underwood,  39  W.  B. 
417.  [1891]  1  Ch.  690,  followed. -Douglas  Nob- 
KAN  &  Co.,  Re,  Gh.D.  Norths  J„  421. 

4.  Coata—Solicitora  Act,  1874  (37  &  38  Vict.  c.  68), 
s,  12. — In  taxing  a  solicitor's  bill  of  costs,  items  in 
respect  of  business  done  while  the  solicitor  had  no 
certificate  should  be  disallowed. 

In  re  Jonea,  18  W.  R.  169,  L.  R.  9  Eq.  63,  is  now 
©bs<»lete,  as  the  wording  of  37  &  38  Vict,  c.  68.  s. 
12,  differs  from  that  of  6  &  7  Vict.  o.  73,  s.  26.— 
SwEEnNQ,  Re,  Ch.D.  North,  J.,  242. 

5.  Executor-iruatee  —  Will  —  Power  to  aolicitor  to 
make  pro/eaaional  chargea  —  Inaolvent  eatate  — 
Oreditora*  action.  —  A  professional  trustee  or 
executor  is  not  entitled  to  charge  profit-costs 
under  a  power  in  a  will,  if  the  testator's  estate  is 
insolvent. 

Decision  of  Kekewich,  J.  {ante,  p.  247,  [1898]  1 
Ch.  297),  affirmed.— Whitb,  Rb,  Pbnnell  v. 
FlULNKLIN,  O.A.,  679. 

6.  Lien — Adminiatration  action — Lien  acquired 
ht/ore  action — Order /or  production  of  documenta  for 
purpoaea  of  action. — The  existence  of  a  solicitor's 
lien  does  not  give  the  solicitor  any  greater  right  to 
refuse  production  of ^the  documents  subject  thereto 
than  his  client  would  have.  Where,  therefore,  in 
an  action  to  which  the  client  is  a  party,  production 
of  documents  subject  to  a  lien  is  necessary  for  the 
purpose  of  doing  justice  to  parties  other  than  the 
olient,  production  will  be  ordered. 

A  solicitor  had  acquired  a  lien  on  papers  of  a 
client  who  afterwards  died;  the  solicitor  was 
employed  by  the  client's  executors  to  bring  an 
action  for  administration  of  the  client's  estate ;  the 
conduct  of  the  action  was  subsequently  given  to  a 
creditor,  but  the  executors  still  remained  parties 
-and  still  retained  the  solicitor. 

Seld,  upon  an  interlocutory  application  made  by 
the  creditor,  that  the  solicitor  was  bound  to  pro- 
duce papers  covered  by  tiie  lien,  their  production 
l>eizig  material  for  the  conduct  of  the  administra- 
tion proceedings.— Hawebs,  Rb,  ACKBOMAJr  v. 
XiOCKHABT,  C.A,,  445. 

Sjl.  Miaconduct — Striking  off  rolls — Non^pecuniary 
offence — Attempt  at  murder  and  suicide, — ^Where  a 
solicitor  lent  sums  of  money  belonging  to  his 
eUezits  to  a  third  person  for  speculative  purposes, 
.and    in   consequence  of  the  loss   of   the  money 


became  so  depressed  that  he  attempted  to  murder 
his  wife  and  to  commit  suicide,  for  which  offences 
he  was  sentenced  to  penal  servitude, 

Held,  that  he  should  be  struck  off  the  rolls. — 
CooPBB,  Rb,  Q.B.D. 

7.  Striking  off  rolls — Colonial  court — Production 
of  order  of  Colonial  court — Sufficiency  for  atriking 
of  in  thia  country, — The  court  will  not  strike  a 
solicitor  off  the  roil  of  solicitors  in  England  merely 
upon  the  production  before  it,  without  more,  of  the 
order  of  a  Colonial  court  striking  off  the  same 
solicitor  from  the  rolls  in  the  colony,  for 
professional  misconduct  in  his  practice  as  a 
solicitor  in  the  colony. — Incorpokatbd  Law 
Society,  Ex  parte,  Q.B.D.,  303. 

8.  Trustee — Mortgage — Breach  of  truat — Fiduciary 
relationahip — Guarantee. —  A  sum  of  £6,000  was 
advanced  jointly  on  the  security  of  a  mortgage  by 
the  trustees  of  a  will  and  a  firm  of  solicitors.  The 
investment  was  a  breach  of  trust  on  the  part  of 
the  trustees,  and  the  solicitors,  who  were  their 
legal  advisers,  failed  to  advise  them  that  this  was 
the  case.  The  mortgage  was  taken  in  the  names 
of  one  of  the  iirm  of  solicitors  and  one  of  the 
trustees,  and  a  memorandum  was  executed  by  the 
mortgagees  to  the  effect  that  £3,000  belonged  to 
the  trustees  and  £3,000,  the  residue  of  the  £6,000, 
to  the  solicitors.  The  solicitors  also  gave  the 
trustees  a  guarantee  of  the  sufficiency  of  the 
security.  The  solicitors  subsequently  went  bank- 
rupt, and  an  action  was  brought  by  the  trustees 
claiming  to  be  paid  their  £3.000  out  of  the 
mortgage  security  in  priority  to  the  solicitors  or  to 
any  persons  claiming  under  them. 

Held,  that  the  trustees  were  not  entitled  to  any 
priority  upon  the  construction  of  either  the  memo- 
randum or  the  guarantee ;  that  the  investment  by 
the  trustees  was  a  breach  of  trust  on  the  part  of 
the  trustees;  and  that  the  solicitors,  by  failing 
to  advise  their  clients  that  this  was  so,  were 
guilty  of  a  breach  of  trust  towards  them.  Though 
the  law  imposes  considerable  disabilities  on 
solicitors  in  dealing  with  their  clients,  yet,  in  the 
present  instance,  the  solicitors  were  not  seeking 
any  benefit  which  was  not  in  contemplation  at  the 
time  of  the  transaction,  and  their  oidy  breach  of 
duty  was  that  they  permitted  their  clients  to  invest 
trust  money  on  insufficient  security.  Under  these 
circumstances,  though  the  solicitors  might  be  an- 
swerable in  damages,  the  clients  were  not  entitled 
to  any  priority  of  payment  out  of  the  solicitors' 
security.— Stokes  v.  Pbakcb,  Ch.D.  Stirling,  J., 
183. 

See  also  County  Court,  7 ;  Justices,  1,2;  Mort- 
gage, 7. 

SPECIFIC    PERFORMANCE.— See    Company,    5; 
Vendor  and  Purchaser,  5,  6,  12-14. 

STAMP  ACTS.— See    Inland    Revenue,    1,    15-23; 
Insurance,  14. 

TELEGRAPH.— See  Post  Office. 

THEATRE.— See  Licensing  Law,  8. 

TITHE.— See  Local  (Government,  8. 

TOLLS:— 

Prescriptive  right — Extinguiahment  of  oldfranchiae 
hy  ataiute — Merger — Loat  grant, — A  municipal  cor- 
poration had  in  the  year  1734  a  prescriptive  right 
to  take  certain  customary  tolls  for  the  passage  of 
oarriages,  cattle,  &o.,  over  a  bridge  belonging  to 
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them.  From  one  only  of  these  tolls — namely,  a 
toll  in  respect  of  hackney  carriages,  freemen  of  the 
borough  were  exempt.  In  1734  the  corporation 
obtained  a  local  Act,  which,  after  recitmg  the 
existence  of  their  right  to  take  the  customary  tolls 
and  enumerating  those  tolls,  provided  that  the  said 
customary  tolls  should  be  and  remain  vested  in 
them.  The  Act  further  provided  that  it  should  be 
lawful  for  the  collectors  appointed  by  the  corpora- 
tion to  demand  the  respective  toUs  before  men- 
tioned from  all  persons  other  than  freemen  of  the 
borough.  In  the  year  1819  the  corporation  ob- 
tained another  local  Act,  by  which  the  former  Act 
was  repealed,  and  they  were  empowered  to  take 
down  the  old  and  build  a  new  bridge,  and  to  take 
tolls  for  passage  over  it  which  exceeded  in  amount 
the  old  tolls  and  included  additional  subject- 
matters.  There  was  no  exemption  in  this  Act  in 
favour  of  freemen.  This  last-mentioned  Act  was  a 
temporary  Act,  and  its  provisions  had  been  allowed 
to  expire. 

Held,  that  the  prescriptive  right  of  the  corpora- 
tion to  take  torn  had  been  extinguished,  and  a 
statutory  right  substituted  for  it,  by  the  local  Act 
of  1734,  or,  if  not  by  that  Act,  then  by  the  local 
Act  of  1819. 

By  Eigby  and  Collins,  L.JJ.— The  Act  of  1734 
having  given  a  statutory  titie  to  the  tolls  which 
had  been  previously  taken  by  virtue  of  a  prescriptive 
right,  the  titie  by  prescription  was  merged  in  and 
extinguished  by  the  statutory  right.— Taylob  v. 
New  Wdtdsoe  CoapoRATiON,  C.A. 

TEADE-MAEK:— 

1.  False  trade  description — Oral  statement  — 
Description  in  invoice  written  at  purchaser's  request — 
Merchamliae  Marks  Act,  1887  (50  &  51  Vid.  c.  28), 
«.  2  (2). — Ke»pondent  asked  a  salesman  ia  appel- 
lant's shop  for  a  small  English  ham ;  the  salesman 
pointed  to  some  American  hams  on  a  shelf,  and 
said,  ••  These  are  Scotch  hams  " ;  the  respondent 
chose  one ;  an  invoice  which  did  not  contain  the 
word  **  Scotch  "  was  handed  to  the  respondent  by 
another  assistant,  but  the  respondent  asked  that 
the  word  ** Scotch"  should  be  inserted  as  he  had 
bought  the  ham  as  such,  and  the  assistant  accord- 
ingly inserted  the  word  in  the  invoice. 

Held,  that  the  description  in  the  invoice  was  a 
false  trade  description  within  section  2,  sub-section 
2,  oi  the  Merchandise  Marks  Act,  1887. 

Held,  also,  that  where  the  description  was 
entirely  oral  that  section  was  not  applicable. — 
CoppEN  V.  Moore,  Q.B,D. 

2.  Merchandise  marks — False  trade  description — 
Apjjlication  to  goods — Goods  supplied  equal  in  quality 
to  goods  described — Absence  of  frauduUnt  intent — 
Offence— 'Merchandise  Marks  Act,  1887  (50  &  51 
Vict,  c.  28),  ss,  2,  3. — By  section  3  of  the  Mer- 
chandise Marks  Act,  1887,  a  false  trade  description 
is  defined  as  '^  a  trade  description  which  is  false  in 
a  material  respect  as  regards  tiie  goods  to  which  it 
is  applied." 

Held,  that  a  trade  description  which  is  false  in 
point  of  fact  as  a  description  of  the  goods  is  *'  false 
in  a  material  respect  as  regards  the  goods  to  which 
it  is  applied,"  and  is  therefore  a  false  trade  descrip- 
tion within  the  meaning  of  the  section,  although 
the  goods  supplied  are  of  as  good  a  quality  as  the 
goods  d(  scribed,  and  although  there  is  no  intention 
to  deceive  or  defraud  the  buyer ;  and,  consequentiy, 
that  a  pt  rson  who  sells  cigarettes  to  which  a  label 
is  attaciied  describing  them  as  hand-made  when 
in  fact  they  are  machine-made,  is  guilty  of  an 
offence  under  the  Act,  although  he  shows  that  the 


cigarettes  actually  sold  were  of  as  good  a  quality 
in  all  respects  as  if  they  had  been  made  by  hand, 
and  that  he  had  no  intention  to  deceive  the  buyer. — 
EjBSHENBonc  V,  Saiacon  &  Gluckbtein,  Q.B.D.^ 
573. 

3.  JRegistration — ^Bona  fide  intention  of  user^ 
necessity  for — Non-user — Rectification, — If  pesnooB 
register  new  trade- marks  which  they  say  they 
intend  to  use,  they  must  at  the  date  of  registration 
have  a  bond  fide  intention  of  using  these  trade- 
marks in  respect  of  the  goods  for  which  they 
register  them. 

On  motion  to  expunge  two  marks  from  the 
register,  the  court,  finding  as  facts  that  there  had 
been  no  real  user  before  registration,  and  no  real 
user  since  registration  in  respect  of  the  articles  in 
the  class  in  which  the  applicants  sought  registratioo 
of  an  identical  mark,  and  that  at  the  date  of  the 
registration  there  was  no  bond  fidt  intention  to  use 
these  marks  for  any  of  the  goods  in  that  class. 

Held,  that  the  registration  of  the  marks  waa 
wrong,  and  must  be  expunged. — Batt's  Trade- 
mark, (7A.Z>.  Eomer,  J.,  459. 

4.  Registration — Invented  word — Similar  soit-nd  to 
word  which  cannot  be  registered — Patents,  Designs, 
and  Trade-Marks  Act,  1888  (51  &  52  Vid.  c.  50), «. 
10  {l){d)  (e). — Where  a  particular  word  cannot  be 
registered  as  a  trade-mark,  another  word  sounding 
exactiy  like  it,  but  spelt  differentiy,  cannot  be 
registered.— Bipley's  Trade-mark.  Be,  C.A, 

TBADE  NAME  :— 

1.  Change  of  name — Injunction  restraining  use  of 
name  altogether  in  connection  with  a  particular  trade. 
— A  person  taking  the  name  of  another  in  order  to 
pass  off  and  sell  goods  under  the  name  of  that 
other  will  be  absolutely  restrained  by  injunction 
from  using  that  name  in  carrying  on  a  busineaa 
similar  to  that  other's  business. — Pinet  et  Gib.  v. 
MaISON  Loins  Pinet,  Ch,D,  North,  J.,  506. 

2.  Common  law  right — Name  indicating  matiU" 
facturer— Injunction — Fraud. — ^The  respondent  had 
for  years  manufactured  and  sold  under  the  name 
«  Yorkshire  Belish  "  a  sauce  made  according  to  a 
secret  recipe,  and  the  term  "Yorkshire"  had 
come  to  mean  that  particular  manufacture.  The 
appellants  began  to  make  a  sauce  nearly  resembling 
the  respondent's  sauce,  which  they  sold  as  York- 
shire Belish  so  as  to  induce  purchasers  to  beUeve 
that  it  was  the  respondent's  *'  Yorkshire  Beliah,'* 
although  the  purchasers  did  not  in  fact  know  the 
name  of  the  respondent  in  connection  with  the 
sauce. 

Held,  that  the  respondent  was  entitled  to  an 
injunction  restraining  the  appellants  from  using 
the  words  **  Yorkshire  Belish  "  in  connection  with 
their  sauce  without  clearly  distinguishing  it  from 
the  respondent's  sauce. 

The  decision  of  the  Court  of  Appeal  ([1896]  2 
Ch.  54)  affirmed. — Birmingham  Brewer  r  Go.  r. 
Powell,  H.L. 

3.  Common  law  right — Similar  name — True  name 
— Tendency  to  deceive — Form  of  injunction, — L.  IL 
Pinet  (trading  as  Maison  Pinet),  who  carried  on  a 
small  and  recentiy  established  business  in  boots  and 
shoes  made  foraspedal  purpose,  sold  that  business  to 
the  defendant  company.  One  of  the  objects  of  the 
company  was,  by  its  memorandum  of  association* 
stated  to  be  ''  to  carry  on  business  in  England  and 
elsewhere  as  bootm^ers  and  shoemakers."  The 
plaintiffs  had  for  over  forty  years  carried  on 
business  in  the  manufacture  and  sale  of  boots  and 
shoes,  their  goods  being  commonly  known  ms 
"PinetV 
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They  acoordiDgly  applied  for  an  interlocutory 
injunction  to  restrain  the  defendant  company  from 
carrying  on  business  as  manufacturers  or  vendors 
of  boots  or  shoes  under  the  name  of  ''Maison 
Pinet,  Limited,"  or  under  any  other  name  or 
description  of  which  the  name  '*Pinet"  formed 
part,  and  which  was  so  arranged  or  contrived  as  by 
colourable  imitation  of  the  plaintiffs'  trading  style 
or  otherwise,  to  be  calculate  to  represent  or  lead 
to  the  belief  that  the  defendant  company  were 
carrying  on  plaintiffs'  business,  and  from  in  any 
other  manner  representing  or  acting  so  as  to  lead 
to  such  belief  as  aforesaid. 

Held,  that,  although  the  business  of  L.  M.  Pinet 
was  not  the  same  as  the  plaintiffs'  yet  the  company 
formed  to  acquire  it  had  no  intention  of  restricting 
their  operations  in  any  way,  and  would  probably 
develop  that  business  as  far  as  possible,  and  develop 
it  at  the  expense  of  the  plaintiffiB ;  that,  therefore, 
a  case  had  been  made  out  justifying  the  interference 
of  the  court  at  the  present  stage  of  l^e  pro- 
ceedings; but  that  the  interlocutory  injunction 
claimed  went  beyond  what  the  plaintiffs  required 
for  their  protection ;  and  that  it  must  be  limited 
as  in  the  form  in  Montgomery  v.  Thompson,  [1891] 
A.     C.     217.— PiNBT    BT    ClB.    V.  MaISON     PIWBT 

(No.  2),  C.A. 

4.  "Flaked  OatmeaV^^Term  of  ordinary  des- 
cription— Ideniiftcation  of  name  with  goods  by  tiser — 
Injunction. — ^Where  the  plaintiffs  without  relying 
on  their  registered  trade-mark,  which  consisted  in 
part  of  the  term  **  Flaked  Oatmeal,"  claimed  that 
they  had  by  user  so  intimately  identified  the  term 
with  their  goods  that  the  use  of  it  by  the  defen- 
dants in  their  trade-mark  had  the  effect  of  passing 
off  their  goods  as  the  plaintiffs'  goods. 

Held,  that  the  term  being  one  of  ordinary  and 
not  exclusive  description,  and  being  applicable  to 
the  defendants*  goods  as  well  as  the  plaintiffs', 
and  the  defendants'  user  thereof  not  having  been 
proved  to  have  had  or  to  be  calculated  to  have  the 
above  effect,  the  suit  must  be  dismissed  with 
damages  resulting  from  the  grant  of  an  interim 
injunction. 

Reddaway  v.  Banham^  [1896]  A.  C.  199,  approved. 
— PaBSONB  V,  GiLLESPIB,  F,C, 

5.  Former  concurrent  user  by  two  firms — DiS' 
continuance  of  user  by  one  for  several  years. — Where 
there  has  been  a  concurrent  user  of  a  trade  name 
by  A.  and  B.,  but  the  user  thereof  by  B.  has 
practically  ceased  for  some  years,  and  A.  has  in  the 
meantime  acquired  a  large  sale  for  his  goods  and  a 
reputation  in  the  market  under  the  trade  name,  so 
that  the  name  has  become  associated  solely  with 
the  goods  of  A.,  B.  may  not  afterwards  revive  the 
use  of  the  name  in  his  business  in  such  a  way  as  to 
pass  off  his  goods  of  those  of  A.— Danibl  &  Abteb 
v.  WuiTBHOVSE,  Ch,D.  Barnes,  J. 

See  also  Company,  20. 

TBADE  UNION:— 

Strike — **  Watching  and  besetting" — Conspiracy 
u,nd  ProUction  to  Property  Act,  1875  (38  &  39  Vict. 
c.  86),  «•  71 — Registered  society — Conspiracy — Trade 
union  funds, — Watching  or  besetting  the  works  or 
place  of  business  of  an  employer,  for  the  purpose  of 
persuading  or  otherwise  preventing  persons  from 
working  for  him,  or  for  any  purpose  except  merely 
to  obtun  or  communicate  information,  is  illegid 
within  the  meaning  of  section  7  of  the  Conspiracy 
and  Protection  to  Property  Act,  1875,  and  will  be 
restrained  by  injunction. 

A  trade  union,  although  resistered  under  the 
Trade  Union  Act,  1871,  cannot  be  made  a  party  to 


an  action  for  an  injunction  agaiust ' '  watching  and 
besetting." 

The  trustees  of  a  registered  trade  union,  made 
defendants  in  their  capacity  as  trustees  to  an  action 
against  themselves  and  others  for  "  watching  and 
besetting"  the  premises  of  the  plaintiff,  will  not  bo 
restrained  from  allowing  the  funds  of  the  union 
to  be  employed  for  the  furtherance  of  the  wrongful 
acts  against  which  an  injunction  is  obtained. — 
Lyons  v.  Welkins,  Ch.D,  Byrne,  J.,  461. 

See  also  Master  and  Servant,  4. 

TBAMWAY.— See  Master  and  Servant,  5. 

TRUSTEE  :— 

1.  Administration  action— Account — Limitations, 
Statute  of—Trustee  Act,  1888  (51  &  52  Vict.  c.  59), 
s.  8. — Form  of  order  for  account  to  be  rendered  by 
trustees  who  are  entitled  to  the  protection  given  by 
section  8  of  the  Trustee  Act,  1888,  against  liability 
to  account  for  a  period  beyond  six  years  from  the 
commencement  of  the  action. — Dayies,  Bb,  Eujs 
V.  BOBEBTS,  Ch.D,  Kekewich,  J. 

2.  Breach  of  trust— Conversion  of  improper  invest^ 
ments— Judicial  TrusUe  Act,  1896  (59  &  60  Vict.  c. 
35),  s.  3.— A  trustee,  to  be  entitled  to  relief  under 
section  3  of  the  Judicial  Trustee  Act,  1896,  must 
act  both  honestly  and  reasonably ;  the  mere  fact 
that  he  acted  honestly  is  not  sufficient.— Barkke 
V.  Bavbnshaw,  Barkeb,  Bb,  Ch.D.  North, 
J.,  296. 

3.  Breach  of  trust— Judicial  Trustees  Act,  1896 
(59  &  60  Vict.  c.  35),  s.  S-Trustee  Act,  1888  (56  & 
57  Vict.  53),  s.  8. — An  inquiry  having  been  directed 
and  a  certificate  made  thereunder  before  the  passing 
of  the  Judicial  Trustees  Act,  1896,  a  trustee  who 
had  by  such  certificate  been  found  liable  to  make 
good  a  loss  caused  by  an  improper  investment,  on 
the  matter  coming  on  for  further  consideration, 
claimed  relief  under  tiie  Act. 

Held,  that,  as  attention  had  not  been  directed  to 
the  circumstances  which  would  afford  relief  under 
the  Act,  the  trustee  was  not  too  late  in  making  his 
application,  and  ought  to  be  afforded  an  oppor- 
tunity of  producing  any  fresh  evidence  he  might 
desire  to  put  in. 

A  trustee  seeking  relief  under  the  Judicial 
Trustees  Act,  1896,  must  show  that  he  has  acted, 
not  only  honestly,  but  also  in  a  reasonable 
manner,  and  the  burden  of  proof  lies  on  the 
trustee 

Barker  v.  Ivimey,  45  W.  B.  495,  [1897]  1  Ch. 
536,  followed.— Stuart,  Be,  Smith  v.  Stuabt, 
Ch.D.  Stirling,  J.,  41. 

4.  Breach  of  trust — Liability  of  retired  trustees  for 
breach  committed  by  new  trustees — Right  of  trustees  to 
return  of  unauthorized  investment  on  making  good 
loss. — Betiring  trustees  cannot  be  held  liable  for  a 
breach  of  trust  by  their  successors  unless  the 
actual  breach  committed  is  not  merely  the  outcomo 
of  the  retirement  and  new  appointment,  but  is  con- 
templated by  the  retiring  trustees  when  the  retire- 
ment and  new  appointment  takes  place. 

A  trustee  who  makes  an  unauthorized  invest- 
ment is  not  entitled  to  a  return  of  the  investment 
on  making  good  the  loss  of  the  trust  estate  as 
against  a  cestui  que  trust  incompetent  to  assent  to 
such  investment. — Head  v.  Qojjja},  Ch.D.  Kekc" 
wich,  J,,  597. 

5.  Breach  of  trust — Mortgage  of  trust  estate  along 
with  trustee^s  own  property. — The  Ck>urt  of  Appeal 
in  1896  (45  W.  B.  272)  declared  B.  to  have  pur- 
chased certain  Ceylon  estates  as  a  trustee  for  B.. 
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subject  to  B.'s  lien  for  the  purchase-money  and 
other  advances  for  the  purposes  of  the  estates,  and 
an  account  was  directed  of  all  sums  of  money  re- 
ceived by  B.  in  respect  of  any  sale,  mortgage,  or 
other  disposition  of  the  estates  or  any  of  them.  In 
July,  1876,  B.,  who  had  previously  obtained  from 

C.  &  Co.  two  advances  of  £20,000  and  £26,000  on 
the  security  of  his  own  estates  in  Cumberland,  had 
obtained  from  them  £20,000  more,  and  signed  this 
memorandum  :  ''Messrs.  C.  &  Co.,— You  have  now 
advanced  to  me  £20,000,  £25,000,  and  £20,000  on 
security  of  my  Cumberland  estates.  If  required  by 
you  at  any  time,  I  undertake  by  way  of  further 
security  to  execute  to  you  a  valid  charge  on  my 
Ceylon  estates."  In  July,  1879,  by  a  memorandum 
indorsed  on  this  memorandum,  B.  stated  to  C.  & 
Co.  that  he  had  directed  his  agent  to  execute  to 
them,  in  pursuance  of  the  former  memorandum,  a 
formal  charge  on  the  D.  and  D.  estates  (two  of  the 
estates  to  which  R.  afterwards  establi^ed  his  title) 
for  £35,000,  the  balance  then  due  from  him  to  C.  & 
Co.  A  mortgage  in  Ceylon  was  executed  accord- 
ingly. C.  &  Co.  never  resorted  to  the  D.  and  D. 
estates.  The  official  referee  in  taking  the  accounts 
charged  B,  with  £20,000  as  money  received  by  him 
in  respect  of  a  mortgage  on  part  of  the  trust  estate. 
Kekewich,  J.,  struck  out  this  sum  altogether. 

Held,  on  appeal,  that  as  B.  had  received  £20,000 
on  a  charge  on  the  Cumberland  estates,  and  a 
promise  to  give  a  charge  on  the  D.  and  D.  estates, 
which  promise  was  afterwards  followed  by  an  actual 
charge,  he  must  be  treated  as  having  raised  that 
sum  rateably  out  of  the  Cumberland  estates  and  the 

D.  and  D.  estates  according  to  their  respective 
values  after  deducting  the  prior  incumbrances  upon 
them,  and  must  be  debited  with  the  share  attribut- 
able to  the  D.  and  D.  estates. — Rochefouoauld  t;. 

BOUSTEAD,  (7.-4. 

6.  Breach  of  trust — Sale  of  leaseholds — No  power 
of  sale^Courfs  power  to  excuse — Judicial  Trustees 
Ad,  1896  (69  &  60  Vict.  c.  36),  s.  3.— Where 
leaseholds  were  held  upon  trust  for  certain  persons 
for  life,  and  after  the  death  of  tiie  survivor  of  them 
upon  trust  for  their  children,  and  the  trustees  of 
the  settlement,  which  did  not  contedn  a  power  of 
sale,  acting  bond  fide,  and,  as  they  believed,  in  the 
best  interests  of  the  trust  estate,  sold  the  lease- 
holds, they  were  held  to  be  entiUed,  under  section 
3  of  the  Judicial  Trustees  Act,  1896,  to  be  relieved 
from  personal  liability  on  the  ground  tiiat  they  had 
acted  *'  honestly  and  reasonsH^ly,  and  ought  fairly 
to  be  excused  for  the  breach  of  trust." 

Section  3  of  the  Judicial  Trustees  Act,  1896, 
discussed.— Fe&rins  v.  Bellamy,  Gh.D,  Kekewich, 
J.,  682. 

7.  Cestuis  que  trustent — Unnecessary  or  improper 
partieS'-'Costs— Settlement —  Void  limitations— Action 
to  set  aside — Parties, — Where  a  settlement  has  been 
set  aside  by  the  court,  and  there  is  no  property 
left  out  of  which  the  trustees  can  claim  their  costs 
as  a  matter  of  right,  nevertheless,  if  they  have 
acted  properly,  the  court  has  power  to  allow  them 
their  costs,  and  the  strict  rule  based  on  the  assump- 
tion that  the  fund  is  gone  does  not  apply. 

Accordingly,  where  the  trustee  in  bankruptcy  of 
a  settlor  has  succeeded,  in  an  action  against  the 
trustees  of  a  settlement  of  the  settlor's  own  pro- 
perty, in  setting  aside  limitations  providing  for  the 
determination  of  the  settlor's  life  interest  upon 
bankruptcy,  the  court,  being  of  opinion  that  the 
trustees  had  acted  properly,  directed  them  to  retain 
their  costs  out  of  the  accrued  income  in  their  hands 
before  handing  it  over  to  the  plaintiff  under  the 
judgment. 


The  beneficiaries,  however,  under  the  discretion- 
ary trust  arising  on  such  determination  of  the 
settlor's  life  interest,  who  were  added  as  defen- 
dants upon  the  application  of  the  plaintiff  at  the 
suggestion  of  the  trustees,  and  who  appeared  at 
the  trial  separately  from  their  co-defendttats,  were 
not  allowed  their  costs  out  of  the  fund  recovered 
by  the  plaintiff,  on  the  ground  tiiat  they  were 
unnecessary,  though  not  improper,  parties. — 
Merry  v,  Pownall,  Ch.D,  Kekewich,  J.,  487. 

8.  Constructive  trust — Trustee  beneficiary  /or  life — 
Improvements  —  Purchase  of  adjoining  land  under 
right  of  pre-emption — Addition  to  settled  estate — Ex- 
penditure by  tenant  for  life— Permanent  improve- 
ments —  Remaindermen  —  Recouping  expenditure,  — 
Where  a  constructive  trustee  of  property  in  which 
he  was  also  beneficially  interested  as  life  tenant  has 
expended  money  thereon  in  permanent  improve- 
ments, he  is  primci  fade  entitied  to  be  reoou|^  his 
expenditure  to  the  extent  of  the  improved  value ; 
and  the  fact  that  he  is  beneficiaUy  entitled  at 
tenant  for  life  under  the  constructive  trust  does  uot 
displace  his  right  to  recoupment.  —  Bowley  v. 
GnnrEYER,  Ch.D,  Kekewich,  J, 

9.  Executor — Appropriation  of  trust  estate — Infant 
beneficiaries  —  No  express  power  to  appropriate, — 
Executors  and  trustees  can,  even  where  there  is  no 
express  power  enabling  them  to  do  so,  make  an 
effectual  appropriation  of  a  testator's  estate,  if 
such  appropriation  be  made  bond  fide,  though  it  is 
safer  for  them  to  make  the  appropriation  omj  with 
the  sanction  of  the  court. — Nickels,  Be,  Nickels 
V,  Nickels,  Ch,D.  Stirling,  J,,  422. 

10.  Executor — Devise  of  real  estate  upon  trust  to 
trustees,  their  heirs  and  assigns — Power  of  sale  to  the 
"  trustees  for  the  time  being  "  under  a  will — Executors 
of  surviving  trustee — Conveyancing  Act,  1881,  «•  SO. 
— A  testator  devised  his  real  estate  to  certain 
trustees,  their  heirs  and  assigns,  upon  certain 
trusts,  and  the  will  contained  a  power  of  sale  of 
real  estate  exercisable  "  by  the  trustees  for  the 
time  being  "  under  the  will. 

Held,  that  the  power  of  sale  was  exercisable  by 
the  executors  of  the  last  surviving  trustee. — Fix- 
TON  AXD  ToNG's  Contract,  Re,  Ch,D,  Byrne,  J.,  187 

11.  Factor  —  Curator  bonis — Liability — Real  or 
heritable  security — Debenture  —Municipal  corporatum 
rates — Harbour  rates — Trusts  {Scotland)  Amendmeid 
Act,  1884  (47  &  48  Vict.  c.  63),  s.  3,  sub-sections  10, 
U—Judicial  Factors  Act,  1849  (12  &  13  Vict,  c  51), 
ss,  4,  13. — The  accountant  of  court,  Scotland,  who, 
as  to  this  matter,  fills  a  similar  position  to  that  of  a 
Master  in  Chancery  under  the  Judicial  Trustee 
Bules,  1897,  has  no  power  to  approve  of  an 
improper  investment. 

By  section  3,  sub-section  10,  of  the  TroilB 
(Scotland)  Amendment  Act,  1884,  trustees,  indod- 
ing  judicial  factors  and  curators  bonis,  are  anthoriaed 
to  lend  trust  money  in  loans  on  real  or  heritaUe 
security ;  and  by  sub-section  12,  in  loans  on 
debentures  secured  on  rates  or  taxes  levied  under 
statutory  power  hj^  municipal  corporations. 

A  curator  boftis  inyested  his  ward's  money  on  a 
bond  of  the  Greenock  Harbour  Trustees,  a  oorpara- 
tion  consisting  of  the  magistrates,  the  oouncfl,  and 
elected  trustees.  As  security  the  trustees  aas^ned 
to  the  curator  bonis  the  ''rates  and  duties  and 
other  revenues  of  the  harbour,"  but  no  ri^ht  of 
obtaining  possession  of  the  works  on  default  of 
payment  was  given.  The  accoimts  of  the  cmruter 
bonis  were  audited  by  the  accountant  of  court  and 
passed  without  comment.  The  harbour 
made  default  in  payment  of  tntorett. 
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Held,  (1}  that  the  investmeQt  was  not  a  real  or 
hentable  security ;  (2)  that  it  was  not  a  debentore 
created  by  a  mnnioipal  oorporation;  (3)  that, 
looking  to  the  previous  statement  of  accounts  of 
the  harbour  truist,  it  was  not  a  security  a  prudent 
•  trustee  ought  to  have  invested  his  ward's  money 
in;  and  (4)  that  the  annual  audit  of  the  accountant 
of  the  court  did  not  exonerate  the  curator  bonis 
from  liabUity — Hutton  v.  Annan,  H.L, 

12.  Judicial  trustee — Sole  executor — Reversioner — 
Judicial  Trustee  Act,  1896  (59  &  60  Vict,  c.  35),  s.  I. 
'ub'Sections  2  and  ^—Judicial  Trustee  Rules,  1897,  rr, 
2,  4,  and  5. — By  the  express  terms  of  the  Judicial 
Trustee  Act,  1896,  it  is  entirely  in  the  discretion  of 
the  court  whether  a  judicial  trustee  shall  be 
appointed  or  not;  in  the  absence  of  misconduct  on 
the  part  of  a  sole  executrix  the  court  refused  to 
appoint  a  judicial  trustee  on  the  application  of  the 
residuary  legatee  against  tiie  wish  of  the  tenant  for 
life  and  sole  executrix,  but  remitted  the  summons 
to  chambers  to  appoint  an  ordinary  trustee  under 
the  Trustee  Act,  1893,  to  act  with  the  executrix, 
fuch  trustee  to  be  nominated  by  her. — Batcliff, 
Be,  Ch^n.  Kekewich,  J. 

See  also  Appointment,  3;  Executor,  3;  Lunacy, 
4;  Mortgage,  2;  Practice,  39;  Settled  Land,  1,  3, 
5,  7 ;  Solicitor,  6,  8. 

VACCINATION.— See  Justices,  14. 

VENDOE  and  PUBCHA8ER  :— 

1.  Building  scheme — Restrictive  condition — Implied 
negative  covenant — Injunction. — The  vendor  sold  by 
auction  land  in  lots,  and  the  contract  described  the 
lands  as  adapted  for  the  erection  of  shops  and 
business  premises,  and  stipulated  that  the  purchasers 
of  certain  specified  lots  should  covenant  with  the 
vendors  to  erect  on  those  lots  shops  and  dwelling- 
houses  of  a  given  minimum  value  each.  These 
specified  lots,  however,  were  not  sold  and  the 
vendors  afterwards  began  to  erect  a  fire-house 
station  on  these  unsold  lots.  A  purchaser  of  one  of 
the  lots  that  were  sold  brought  an  action  for  an 
injunction  against  the  vendors  to  restrain  the 
erection  of  the  fire-house  station. 

Held,  that  no  negative  stipulation  ought  to  be 
implied  that  nothing  but  shops  and  dwelling- 
houses  should  be  erected  on  the  lots  in  question, 
and  that  conseouently  the  application  for  an 
injunction  failed.— HoLFOBD  v.  AcTON  Local 
BoAKD,  Ch,D.  Stirling,  J. 

2.  Completion — Agreement  to  accept  "  best  title  the 
vendors  can  give  " — Deeds  deposited  with  mortgagees 
—  Vendor* 8  duty  to  hand  over — Expense  of  obtaining 
— Conveyancing  and  Law  of  Property  Act,  1881  (44 
&  45  Vict.  c.  41),  s.  3.  mb-section  6.— The  Convey- 
ancing and  Law  of  Property  Act,  1881,  s.  3,  sub- 
section 6,  concerns  the  expenses  of  ''production 
and  inspection  "  of  documents,  but  does  not  affect 
the  orduiary  rieht  of  a  purchaser  on  completion  to 
have  the  tiUe-deeds  handed  over  to  him. 

A  special  contract  that  the  purchaser  is  to  accept 
the  best  title  that  the  vendor  can  give  does  not 
take  away  this  rieht,  and  the  mere  fact  that 
obtaining  the  deeds  for  the  purpose  of  handing 
them  over  on  completion  may  cause  the  vendor 
trouble  and  expense  is  no  answer  to  a  requisition 
founded  on  this  right. 

Held,  accordingly,  that  the  vendors  of  a  house 
under  such  a  spec^  contract  were  not  in  a  position 
under  such  contract  or  otherwise  to  refuse  com- 
pliance with  a  requisition  that  certain  title-deeds 
in  the  possession  of  solicitors  who  had  acted  for 
the   mortgagees  of  a    former    owner    should    be 


handed  over  to  the  purchaser   on  completion.— 

BUTHT    AND     JeSSON'S     CONTAAOT,      BB,     Ch.D, 
Romer,  J.,  300. 

3.  Conditions  of  sale — Notice  to  rescind — Jfw- 
representation  —  Leasehold  described  as  freehold — 
Effect  of  commencing  litigation. — Property  was  sold 
by  auction  under  particulars  of  sale  describing  it  as 
"  freehold,"  but  with  an  appended  note  and  con- 
dition, in  ambiguous  terms,  purporting  to  qualify 
the  previous  description  by  explaining  that  the 
title  was  ''held  on  an  underlease"  which  for 
certain  reasons  was  probably  void,  and  that  "  the 
purchaser  would  therefore  probably  acquire  an 
absolute  freehold  title."  Another  condition  pro- 
vided that  "  if  any  objection  or  requisition  not 
precluded  by  these  conditions  should  be  made  and 
insisted  on  which  the  vendor  shall  be  unable  or 
(on  the  score  of  expense  or  otherwise)  unwilling  to 
remove  or  comply  with,  the  vendor  shall  be  at 
liberty,  notwithstanding  any  intermediate  negotia- 
tion in  respect  thereof  or  attempt  to  remove  or 
comply  with  the  same,  by  notice  in  writing  to  the 
purchaser  ...  to  rescind  the  sale,  in  which 
case  the  purchaser  shall  receive  back  his  deposit 
without  interest  or  costs."  The  abstract,  delivered 
on  the  5th  of  November,  1896,  disclosed  what,  on 
the  face  of  it,  the  purchaser  contended  was  merely 
a  title  by  way  of  underlease  for  the  residue  of  a 
term  of  about  thirty-seven  years.  Beqmsitions 
were  put  on  the  11th  of  November  to  the  effect 
that  no  freehold  title  had  been  shown,  and  that 
the  purchaser  had  been  misled  by  the  misrepresen- 
tation in  the  particulars.  After  some  negotiation 
and  threats  of  litigation,  the  purchaser  on  the 
30th  of  November  issued  a  writ  claiming  rescission 
and  the  expenses  of  investigating  the  title.  The 
vendor  on  the  3rd  of  December  served  on  the 
purchaser  a  notice  to  rescind. 

It  appeared  from  the  evidence  that  the  alleged 
misrepresentation  was  established. 

Held,  that  the  vendor's  notice  to  rescind  was  in 
time,  and  that  the  purchaser  was  only  entitled  to 
a  return  of  the  deposit  without  interest,  and  to  costs 
of  the  action  up  to  the  date  of  the  receipt  by  him 
of  the  vendor's  notice  to  rescind;  and  that  he 
must  pay  the  vendor's  costs  of  the  action  after  that 
date.— Isaacs  v.  Towbll,  Ch.D.  Byrne,  J. 

4.  Conditions  of  sale — Right  to  rescind — Validity 
of  vendor* s  notice  to  rescind — Matters  of  title — 
Matters  o/  conveyance— Waiver  of  right  to  rescind. — 
A  vendor  who  ia  unable  to  make  a  good  title  to 
the  land  sold  because  he  cannot  get  in  a  small 
interest  outstanding  in  a  third  person  cannot  be 
treated  as  having  no  title  to  the  property.  The 
rule  in  Bowman  v.  Hyland,  26  W.  R.  877,  8  Ch.  D. 
588,  does  not,  therefore,  apply  to  such  a  case,  and 
the  vendor  may  exercise  a  power  given  to  him  by 
the  conditions  of  sale  to  rescind  the  contract  if  the 
purchaser  insists  upon  an  objection  or  requisition 
which  the  vendor  is  unable  or  unwilling  to  comply 
with. 

Matters  of  conveyance,  as  well  as  matters  of 
title,  are,  for  the  purposes  of  such  a  condition, 
included  in  the  words  "  any  matter  or  thing 
relating  or  incidental  to  the  sale." 

A  mere  threat  to  take  proceedings  to  enforce  the 
contract,  though  made  after  the  purchaser's 
requisitions  have  been  sent  in,  does  not  necessarily 
amount  to  a  waiver  of  the  vendor's  right  to 
rescind. 

Qardom  v.  Lee,  13  W.  E.  719,  3  H.  &  C.  651, 
distinguished.— Deiqhton  and  Habris  Cont&aot, 
Eb,  (7.^,341. 

5.  Contract— Person  contracted  with — Agent — Mis^ 
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repreBentation— Specific  per/orfnance.^la  1895  the 
defendants,  who  were  tnistees  of  a  Congregational 
chapel,  put  ap  for  sale  by  public  auction  a  building, 
which  had  formerly  been  used  as  their  chapd. 
The  conditions  of  sale  imposed  no  restrictions  on  the 
user  of  the  building.  After  the  sale  G.  made  an 
offer  for  the  building,  but  the  defendants  declined 
to  accept  it,  on  the  ground  that  it  was  made  on 
behalf  of  a  committee  of  Boman  Catholics,  who 
intended  to  use  the  buUding  as  a  Roman  Catholic 
place  of  worship,  and  the  defendants  objected  to 
sell  for  that  purpose.  The  committee  then  told  the 
plaintiff,  who  was  the  manager  of  a  mineral  water 
company,  that  if  he  could  get  the  property  they 
would  buy  it  of  him  at  £100  profit.  The  plaintiff's 
solicitors  wrote  to  the  defendants*  agent,  making 
an  offer  for  the  property  *^  on  behalf  of  our  client, 
the  manager  of  the  E.  Mineral  Water  Co." 
After  some  negotiations,  a  contract  was  signed  by 
the  defendants  for  sale  of  the  building  to  the 
plaintiff  at  £1,025,  a  price  less  than  C.*8  offer.  No 
direct  statement  was  made  that  the  plaintiff  was 
buying  for  the  company,  but  it  was  admitted  that 
the  defendants,  during  the  negotiations,  believed 
that  he  was,  and  that  the  plaintiff  knew  it.  The 
plaintiff  signed  the  contract  as  principal  without 
protest  from  the  defendants*  agent.  The  defend- 
ants refused  to  complete  on  the  ground  that  the 
plaintiff  was  buying,  as  agent,  for  the  Boman 
Catholic  committee,  to  whom  he  knew  thev  would 
not  sell,  and  had  obtained  the  contract  by  mis- 
representation. 

Held,  on  the  evidenoe,  that  the  plaintiff  was  not 
buying  as  agent  for  the  Boman  Catholic  committee, 
but  for  himself  with  a  view  to  resell  to  them  at  a 
profit ;  that  the  misrepresentation  as  to  the  mineral 
water  company  was  immaterial  because  the 
vendors  did  not  care  whether  they  sold  to  the 
company  or  the  plaintiff,  and  as  between  them  no 
consideration  of  the  person  with  whom  they  were 
contracting  entered  as  an  element  into  the  con- 
tract. 

Smith  V.  Wheatcroft  (9  Ch.  Div.  223,  230)  followed. 
—Nash  v.  Dix,  Ch,D.  North,  J. 

6.  Contract — Specific  performance  —  Identity  of 
parcels — Uncertainty — Statute  of  Frauds — Admissi^ 
hility  of  extrinsic  evidence, — ^By  agreement  in  writing 
P.  agreed  to  sell  and  B.  to  purchase  '*  twenty-four 
acres  of  land  freehold,  and  all  appurtenances 
thereto,  at  T.,  in  the  parish  of  D.,  in  the  county 
of  S.**  In  an  action  for  specific  performance  of  the 
contract  the  plaintiff  proposed  to  call  evidenoe  to 
show  that  the  land  intended  to  be  sold  was  the 
land  of  that  acreage  belonging  to  the  plaintiff  at 
the  place  named. 

Held  (reversing  Byrne,  J.,  45  W.  B.  498),  that, 
on  the  authority  of  Ogilvie  v.  Foljamhe,  3  Mer.  53, 
and  Shardlow  v.  Cotterdl  30  W.  B.  143,  20  Ch.  D. 
90,  parol  evidence  was  admissible  to  show  what 
land  formed  the  subject-matter  of  the  contract. — 
Plant  v.  Bourne,  (7.-4.,  59. 

7.  Interest  on  purchase-money — Conditions  of  sale 
— **  Default  "  of  vendor-^Delay  caused  by  trifling 
technical  defect  in  title, — Where  the  conditions  of 
sale  provided  that  interest  on  the  purchase- money 
should  not  be  payable  durins  dcday  caused  by  the 
vendor's  "default,**  and  delay  resulted  from  a 
requisition  made  by  the  purchaser  in  respect  of  a 
very  slight  technical  defect  in  the  title,  not  known 
to  the  vendor,  discoverable  only  by  extraordinary 
care,  and  involving  no  real  risk  to  a  purchaser. 

Held,  that  the  existence  of  such  a  defect  did  not 
es^^ablish  <*  default  **  on  the  vendor's  part,  and  that 


interest  was,  notwithstanding,  payable  daring  the 
delay. 

Decision  of  Bomer,  J.  {ante,  p.  373),  affirmed. — 
Woops  AND  Lewis's  Cont&aot,  Be,  C,A.,  643. 

8.  Mortgage--' Sals  hy  mortgagee  under  riaiuJtory 
power — lUquisition  hy  purchaser  as  to  whether  power 
exercisable — Conveyancing  and  Law  of  Property  Ad, 
1881  (44  &  45  Vict.  c.  21),  ss.  19,  20,  21  (2).— The 
protection  conferred  on  a  purchaser  from  a  mort- 
gagee selling  under  his  statutory  power  of  sale  by 
section  21  (2)  of  the  Conveyancing  Act,  1881,  ii 
given  only  to  a  purchaser  who  has  (K^tained  a  con- 
veyance, and  accrues  only  suEter  a  conveyance  has 
been  made.  Consequently  a  purchaser  is  not  pre* 
eluded  from  requiring  such  a  mortgagee- vendor  to 
show  that  his  power  of  ssde  is  exercisable,  and  the 
vendor  is  bound  to  answer  such  a  requisition. 

Dicker  v.  Angerstein,  24  W.  B.  844,  3  Oh.  D. 
600,  distinguished.  —  Life  Intbkests  Cobpora- 
TioN  v.  Hand-in-Hand  Lite  Insurance  Society, 
Ch.D,  Stirling,  J.,  668. 

9.  Restrictive  covenant — Conveyance  of  freehold-^ 
Restriction  against  user  otherwise  than  cu  a  privaU 
residence — Boarding-house, — The  use  of  a  house  as  a 
boarding-house  where  pupils  attending  a  aohool  in 
the  neighbourhood  may  be  taken  in  as  paying 
boarders  is — though  sudbi  user  is  in  no  way  adver- 
tised— a  breach  of  a  covenant  not  to  use  the 
premises  otherwise  than  as  a  private  residenoa— 
HOBSON  V,  TULLOOH,  Ch,D,  Romer,  J.,  331. 

10.  Sale  by  purchcuer  under  original  conirad  sub^ 
ject  "  to  the  same  terms  as  to  title,  dkc,,'*  as  in  such 
original  contract— -Time  fixed  for  completion — Interett, 
—In  May,  1897,  B.  contracted  to  sell  to  K.  certain 
lands,  the  purchase  to  be  completed  on  the  llth  cd 
October,  and,  failing  completion  on  that  data, 
interest  to  be  paid  by  the  purchaser  at  £5  per  oent 
on  the  balance  of  purchase-money  then  due. 

In  June,  1897,  K.  contracted  to  sell  the  same 
premises  to  S.,  subject  "  to  the  same  terms  as  to 
title,  &c.,**  as  in  the  original  contract.  S.  eventu- 
ally refused  to  complete  until  January. 

On  a  summons  by  K.  asking  for  a  declaratian 
that  the  llth  of  October  was,  by  reference  to  the 
original  contract,  the  time  fixea  for  completioii, 
and  that  the  defendant  might  be  ordered  to  pay 
interest  from  that  date. 

Held,  that  a  clause  of  this  kind  which  noight 
possibly  involve  serious  liability  on  the  purchaaer 
could  not  be  read  into  the  agreement  of  Jane,  1897, 
and  that  the  contract  was  therefore  an  open  one. 
But  that,  as  interest  was  payable  from  the  time 
when  the  purchaser  could  prudently  have  takm 
possession  and  the  abstract  was  delivered  on  the 
22nd  of  October,  interest  should  run  from  the  1st 
of  November,  1897.— Kbeble  Flbtton  Bbick  Co., 
Be,  Ch.D.  Stirling,  J. 

11.  Soil  of  highway — Conveyance  of  adjacent  lami 
— Presumption  of  highioay  passing  ad  medium  filiiun 
viae — Street  in  town — Rerti-charge  issuiTig  oiti  of — 
Liability — Charitable  Trusts  Recovery  Ad,  1891  (M 
&  55  Vict,  c,  17),  s.  3. — The  rule  of  cons^ction — 
that  where  there  is  a  conveyance  of  land  (even 
although  it  is  described  by  reference  to  a  plan,  and 
by  colour,  and  by  quantity),  if  it  is  said  to  be 
bounded  by  a  public  thoroughfare,  half  of  the  road 
passes  in  the  absence  of  expreesiona  or  drcom- 
stances  indicating  a  contrary  intention — applies  to 
conveyances  of  land  adjacent  to  streets  in  towns. 

Where  the  conveyance  is  of  land  belonging  to  ^ 
corporation  of  the  town^  the  rights  of  the  pofafie 
over  the  highway  are  not  a  reason  for  presuming  a 
contrary  intention  on  the  part  of  the  corporatioD. 
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The  mle  applies,  where  the  oonveyini;  party 
owns  the  soil  beyond  the  medium  filium  viae  (and, 
semhle,  where  his  ownership  does  not  extend 
thereto),  to  pass  whatever  interest  he  has  in  the 
Boil  of  the  highway. 

Didum  of  Oockbom,  C.J.,  in  Leigh  v.  Jack,  28 
W.  B.  452,  5  Ex.  D.  264,  at  p.  270,  disapproved  of. 
— Whitb*8  Chakities,  Re,  Chabity  Commis- 
8I0NEBS  V,  London  Cobporation,  Ch.D,  Romevy 
/.,  479. 

12.  Specific  performance — Contract — Agent-- False 
represerUation  as  to  principal, — If,  in  negotiations 
for  a  contract,  an  agent  make  a  false  representation 
as  to  the  name  of  his  principal,  knowing  that  if  he 
disclosed  the  true  name  the  other  x>ai^y  would  not 
enter  into  the  contract,  the  court  will  not  order 
specific  performance  of  the  contract. 

A.  signed  a  contract  for  the  sale  of  a  house  to  B. 
Before  signing,  he  asked,  "Are  you  buying  for  G. 
or  his  nominees  ?  "  B.  answered  *.*  No."  He  was, 
in  fact,  buying  for  nominees  of  C,  to  whom  he 
afterwards  assigned  his  contract.  He  and  they 
brought  an  action  for  specific  performance. 

Hdd,  that  the  contract  could  not  be  specifically 
performed. — Aeohbb  v.  Stone,  Ch,D,  North,  J. 

13.  Specific  performance  —  Delay  —  Lien  for 
deposit, — ^In  1886  a  vendor  contracted  in  writing  to 
sell  free  from  incumbrances  a  contmgeut  reversion- 
ary interest  in  personalty  to  a  purchaser  who 
paid  a  deposit  on  the  purchase-money.  The 
reversion  proved  to  be  incumbered,  and  the 
purchaser  insisted  on  a  conveyance  free  from 
incumbrances  but  was  told  that  the  incumbrances 
would  be  paid  off,  which  was  never  done.'  The 
vendor  afterwards  created  further  charges  on  the 
reversionary  interest  to  persons  who  had  notice  of 
the  contract,  and  was  adjudicated  a  bankrupt  in 
1888.  In  the  same  year  the  bankruptcy  was 
annulled,  upon  the  acceptance  of  a  composition  by 
his  creditors,  and  under  the  scheme  of  arrangement 
the  whole  of  his  property  was  sold  by  his  trustee. 
In  1891  the  purchaser  became  banlorup^,  having 
previously  assigned  his  interest  under  the  contract 
to  P.,  who  subsequently  assigned  the  same  to  B. 
No  attempt  having  been  made  to  enforce  the 
contract,  the  reversion  fell  into  possession  in  1895, 
and  B.  shorQy  afterwards  claimed  specific 
performance,  or  in  the  alternative  a  lien  for  the 
deposit  paid  by  the  purchaser, 

Held,  (1)  that  the  delay  was  a  bar  to  any  claim 
for  specific  performance;  (2)  that  the  purchaser 
was  a  secured  creditor  of  the  vendor  in  respect  of 
the  deposit,  and  that  the  purchaser  must  under  the 
circumstances  be  treated  as  having  elected  to  rely 
on  bis  security ;  and  as  no  Statute  of  Limitations 
applied  B.  was  entitled  to  enforce  his  lien. — Levy 
V,  Stogdon,  Ch.D,  Stirling,  J, 

14.  Specific  performance — Mistake — Condition  pre" 
cedent  to  complete  contract — Repudiation  by  vendor — 
Wilful  default  —  Interest  —  Form  of  order,  —  By 
certain  heads  of  agreement  it  was  agreed  that 
thirty-six  acres  of  land — to  be  measured,  as  the 
boundary  on  one  side  was  unmarked — should  be 
sold  for  £3,600,  the  purchase-money  to  bear 
interest  at  4  per  cent,  from  a  fixed  day  until 
completion.  A  proviso  was  also  inserted — *' sub- 
ject to  approval  of  conditions  and  form  of  agree- 
ment by  purchaser's  solicitor."  The  vendors,  by  a 
mistake  on  their  part,  required  the  purchaser  to 
take  forty-two  acres  at  £100  per  acre.  The 
purchaser  refused,  and  brought  an  action  to  enforce 
specific  performance  of  the  contract  for  the  sale 
of  thirty-six  acres,  which  contract  the  vendors 
repudiated. 


Held,  that  the  mistake  did  not  go  to  the  root  of 
the  contract ;  that  the  provis  o  was  not  a  condition 
precedent  to  a  complete  contract;  and  that  the 
purchaser  was  therefore  entitled  to  the  specific 
performance  he  asked. 

Held,  also,  that  the  repudiation  of  the  contract 
by  the  vendors  did  not  amount  to  *'  wilful 
default "  on  their  part  so  as  to  deprive  them  of 
interest  on  the  purchase- money.  —  NoBTU  v, 
Pbboival,  Ch.D,  Kekewich,  J,,  552. 

15.  Title — Notice  to  rescind — Validity  of  ^  Rescis- 
sion,— A  contract  was  entered  into  at  an  auction  on 
the  7th  of  December,  1896,  subject  to  particulars 
and  conditions  of  sale. 

The  property  passed  under  the  will  of  M.  A.  B. 
in  1856  to  J.  J.  W.  and  another,  as  tenants  in 
common,  in  equal  moieties,  and  the  difficulty  arose 
as  to  l^e  moiety  which  passed  to  J.  J.  W.  He  by 
his  will  gave  his  property  to  trustees  upon  trust  for 
sale  and  payment  of  debts,  &c.,  and  then  to  lay 
aside  £12,000,  which  was  to  be  invested  for  the 
benefit  of  his  daughters  and  their  children,  and 
subject  thereto  to  hold  the  residue  for  his  son. 

J.  J.  W.  died  in  1876,  and  in  1880  two  deeds 
were  executed  by  which  part  of  the  property  was 
mortgaged  to  the  amount  of  £12,000  to  two  persons 
who  were  not  trustees  of  the  will.  Later  one  of  these 
persons  was  appointed  a  trustee  of  the  will.  These 
two  persons  purported  to  sell  the  property. 
Objection  was  taken  on  the  requisitions  that  they 
could  not  give  a  good  title,  and  notice  to  rescind 
was  given. 

On  a  summons  taken  out  by  the  purchaser  claim- 
ing rescission, 

Held,  that  the  defect  could  only  be  removed  (1) 
by  procuring  the  trustees  of  the  will  to  be  parties  ; 
(2)  by  obtaining  the  sanction  of  the  court ;  and  (3) 
by  showing  that  the  £12,000  had  been  properly 
invested  ;  Siat,  as  to  (1)  and  (2),  neither  on  the 
day  of  the  notice  to  rescind,  nor  on  that  fixed  for 
completion,  were  the  vendors  in  a  position  to 
remove  the  defect ;  that,  as  to  (3),  there  was  no 
evidence  that  the  £12,000  could  be  so  invested ; 
and  that,  in  the  absence  of  any  such  evidence,  the 
notice  to  rescind  must  be  deemed  effectual. — Cookb 
AND  Holland's  Contract,  Re,  Ch,D,  Stirling,  J. 

See  also  Local  Government,  37;  Married 
Woman,  8. 

WATER.— See  Local  Government,  28;   Poor  Law, 
10,  10a. 

WATERMENS  ACT,  1859  :— 

Thames  navigation — Lightermen  and  xoatermen — 
Steamboat  employed  in  towing  barges  —  Bi/e-law 
requiring  licensed  toaterman  on  steamboat — Validity 
of — Watermen  and  Lightermen  Amendment  Act, 
1859  (22  &  23  Vid.  c,  cxxxiii,),  s,  80.— Bye-law  60 
of  the  bye-laws  made  by  the  Company  of  Water- 
men and  Lightermen  of  the  River  Thames  provided 
that  '*  every  steamboat  navigated  on  the  river 
within  the  limits  of  the  Act,  in  the  towing  of 
barges,  lighters,  vessels,  and  craft,  shall  have  one 
licensed  waterman  on  board  such  steamboat,  for 
the  purpose  of  assisting  in  the  management  and 
navigation  thereof";  and  the  bye-law  was  made 
under  section  80  of  the  Watermen  and  Lightermen 
Amendment  Act,  1859,  which  gave  power  to  make 
bye- laws  "for  the  government  of  the  company, 
and  for  the  government  and  regulation  of  lighter- 
men and  watermen,  and  for  carrying  into  effect  the 
purposes  of  the  Act  and  the  several  powers  and 
authorities  thereby  vested  in  the  company." 

Held,  that  the  bye-law  was  not  one  that  could 
be  made  under  section  80,  as  it  was  not  a  bye-law 
"  for  the  government  of  the  company,"  or  '<  for 
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the  govemment  and  regulation  of  lightermen  and 
watermen,*'  or  '*  for  carrying  into  effect  the  pur- 
poses of  the  Act  and  the  powers  vested  in  the 
company  " ;  that  the  bye-law  was  therefore  ultra 
vires  and  bad,  and  that  it  was  bad  also  as  being 
unreasonable.— Kennaibd  v.  Goby,  Q.B.D. 

WEIGHTS  and  MEA8UEE8  :— 

Coal^Sale— Ticket  —  "  Oarrect  weight  '^-^WeighU 
and  Measures  Act,  1889  (52  &  63  Vict.  c.  21),  «.  22, 
sub'sedions  1  and  2.— Section  22  of  the  Weights  and 
Measures  Act,  1889,  provides  that,  where  coal 
exceeding  two-hundredweight  is  conveyed  for 
delivery  on  sale  in  a  vehicle  not  belonging  to  the 
purchaser,  the  "correct  weight"  of  the  vehicle 
and  of  the  coal  shall  be  inserted  in  the  ticket 
which  is  to  be  given  by  the  seller  to  the  purchaser. 
Held,  that  the  **coireot  weight"  means  the 
correct  weight  as  previously  ascertained  at  the 
place  from  which  the  coal  is  brought,  and  not  the 
weight  at  the  time  of  the  delivery  of  the  coal. — 
Kkowleb  v.  Sinolaie,  Q.B.D.,  188, 

WILL:— 

1.  Absolute  gift — Oi/t  over  of  whaJt  is  not  disused 
o/— Construction — Repugnancy, — ^Testator  gave  his 
real  and  personal  estate  to  his  wife  for  her  absolute 
use,  **  so  that  during  her  lifetime,  for  the  purpose 
of  her  maintenance  and  support,  she  shall  have 
the  fullest  power  to  sell  and  dispose  of  my  said 
estate  absolutely.  After  her  death,  as  to  such 
parts  of  my  real  and  personal  estate  as  she  shall 
not  have  sold  or  disposed  of  as  aforesaid,  subject 
to  the  payment  of  my  wife's  funeral  expenses,"  he 
gave  the  same  to  trustees  upon  trusts  mentioned. 
The  widow  entered  into  possession  of  the  estate, 
of  which  there  was  a  considerable  part  undis- 
posed of  at  her  death.  She  left  a  will  disposing  of 
her  property. 

Held,  that  the  widow  took  an  absolute  interest, 
and  that  the  words  following  were  not  sufficient  to 
cut  it  down  to  a  life  interest ;  and  that  the  gift 
over  of  what  was  undisposed  of  was  void. 

In  re  Pounder,  35  W.  E.  226,  56  L.  J.  Gh.  113, 
distinguished.— Joinu9,  Ee,  Eiohabds  v,  Jonks. 
Ch,D.  Byrne,  J.,  313. 

2.  Absoluie  gift  of  share  of  personalty — Share 
settled  by  codicil  "  instead  of "  gift  by  will^No 
revocation. — A  father  by  wUl  gave  his  personal 
estate  to  his  two  daughters,  S.  and  H.,  equally. 
By  a  codicil  he  directed  that  *' instead  of  such 
bequests  in  the  manner  expressed  in  my  said  will  to 
sucb  daughter  absolutely,"  his  executors  were  t(» 
hold  iiie  income  of  the  proceeds  of  his  personal 
estate,  i^r  sale  and  conversion,  on  trust  to  pay 
one  moiety  to  each  daughter  for  life,  and  on  their 
respective  deaths  to  pay  the  respective  moieties  of 
the  fund  to  their  respective  childlren  as  they  should 
by  deed  or  will  appoint,  and,  in  default,  to  such 
children  equaUy.  There  was  no  gift  over  in  the 
event  of  a  daughter  dying  without  issue.  H.  died 
without  ever  having  had  any  issue,  leaving  a  will 
by  which  she  disposed  of  all  her  real  and  personal 
propertyt 

Held,  that  there  was  no  intestacy  in  the  event 
which  had  happened  as  to  the  share  in  which  H. 
took  a  life  interest  by  the  codicil,  as  there  had  been 
no  revocation  of  the  absolute  gift  in  the  will. 

Doe  d,  Murch  v.  MarchanJt,  6  Man.  &  G.  813, 
discussed. — Wilcock,  Eb,  Kay  v.  Dewhirst, 
Ch.D.  Homer, «/.,  153. 

3.  Advancement  clause — Power — Bon^  fide  exer- 
cise of — ^A  testator  bequeathed  his  real  and  personal 
estate  to  trustees  upon  trust  to  pay  the  income  to 
his  children  in  equal  shares.     The  will  contained  a 


proviso  authorizing  the  trustees  to  apply  a  certain 
sum  of  each  child's  *'  presumptive  shue"  towards 
the  "advancement  in  life'  of  such  child*  the 
trustees  to  be  sole  judges  of  the  advisability  of 
such  payment,  and  of  what  the  term  ^'advanoe- 
ment  m  life  "  might  signify.  After  the  share  of 
one  of  the  children,  a  married  daughter,  had 
become  vested,  the  trustees  advanced  £250  to  her 
at  her  request.  This  sum  was  intended,  aa  the 
trustees  knew,  to  be  used  in  discharging  a  debt 
owed  by  the  daughter's  husband  to  one  of  the 
trustees. 

Held,  that  the  power  to  advance  had  not  been 
exercised  bond  fide,  and  was  a  breach  of  troat.— 
MoLYiTEUX  v.  Fletcheb,  Q.B.D,,  576. 

4.  Apportionment — Income  or  capital — ConetrueUon 
of  will— Apportionment  Act,  1870  (33  &  34  Firf.c 
35),  M.  5,  7. — A  bequest  of  shares  in  a  limited 
company,  coupled  with  a  declaration  that  the  ahans 
so  bequeathed  shall  carry  the  dividend  aooniiiig 
thereon  at  the  testator's  death,  operates  as  an 
exclusion  of  the  Apportionment  Act. 

A  testator  bequeathed  certain  shares  in  a  limited 
company  to  trustees  upon  trust  to  sell,  with  a 
power  of  postponement,  and  stand  possessed  of  the 
proceeds  and  the  shares  remaining  unsold  npoa 
trust  to  receive  the  annual  produce  thereof  and 
hold  the  same  in  trust  for  the  testator's  childrea 
and  remoter  issue  in  succession,  and  declared  that 
every  share  bequeathed  by  his  will  should  carry  the 
dividend  accruing  thereon  at  his  death.  Ttie 
dividends  were  payable  annually. 

Held,  that  the  trustees  took  the  whole  of  the 
dividend  for  the  year  in  which  the  testator^  died 
without  apportionment,  and  that  such  dividend 
was  payable  as  income  to  the  tenants  for  life  under 
the  will.— Lysaqht  v.  Lysaoht,  C.A. 

5.  Apportionment— Gift  of  **the  whole  of  <&e 
income  for  life — Express  stipulation  against  appot' 
tionment — Apportionment  Act,  1870  (33  &  34  VicL  c 
35),  ss.  2,  5,  7. — ^A  testator,  who  was  in  receipt  of 
the  balance  of  the  income  from  shares  in  a  public 
trading  company  which  were  comprised  in  a  deed 
of  separation,  after  his  wife  had  been  paid 
aunuflu  sum  out  of  such  income,  by  his  wiU 
in  1895  directed  that  **  the  whole  of  the  ' 
derived  under  the  said  indenture  "  should  after  fak 
decease  be  ^d  to  his  wife  for  life,  and  gave  the 
residue  of  his  estate  to  trustees  upon  trust  for  other 
beneficiaries.  Upon  an  originating  summons  takoa 
out  by  the  trustees  of  the  will. 

Held,  that  the  gift  to  the  wife  of  '<  the  whole  of 
the  income  derived  under  the  said  indeoturs  ** 
amounted  to  an  express  stipulation  that  do  appor- 
tionment should  take  place,  within  the  meaning  of 
section  7  of  the  Apportioument  Act,  1870,  and  that 
she  was  entitled  to  the  whole  income  withoat  any 
apportionment.— -MBREDrrn,  Es,  Stone  v.  Mere- 
dith, Ch.D.  North,  J. 

6.  Charitable  gift — Administration  of  ettate — 
Mixed  fund — Pure  and  impure  personalty — Discrtiitm 
of  trustees — Mortmain—d  Geo.  2,  c.  36. — P.  by  hia 
wiU  directed  his  trustees  to  apply  one-tenth  of  hi« 
estate  over  and  above  £110,000  *'  to  such  charitable 
institutions  and  objects  as  my  trustees  may  deter- 
mine." 

Held  (affirming  North,  J.),  that  the  gift  en- 
tended  not  only  to  the  pure  personal  estate,  bet 
also  to  the  impure  personal  estate  and  to  the  pro- 
ceeds of  sale  of  the  real  estate. 

Lewis  V.  Allenby,  18  W.  E.  1127,  L.  E.  10  £4. 
668,  approved. 

The  principle  on  which  such  gifts  are  conatnied 
by  the  court  is  correctly    stated  in    Mayor   aW 
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Aldermen  of  Faveraham  ▼.  Byder,  2  W.  E.  573,  6 
De  G.  M.  &  G.  350 ;  University  of  London  ▼. 
Yarrow,  5  W.  E.  543,  I  De  G.  &  J.  72 ;  and  Carter 
V.  Orem,  5  W.  E.  856,  3  K.  &  J.  591.— PiBEOY,  Eb, 
Whitwham  v.  Pibbcy,  C.A,,  503. 

7.  Chartahle  gift — Conditional  gift — Perpetuity, — 
G.,  by  will,  gave  £10,000  to  hu  trustees  upon 
trust  so  soon  as  any  land  should  at  any  time  be 
given  or  obtained  for  the  purpoee,'  to  employ  the 
same  in  erecting  almshouses  for  the  poor  of  the 
parish  of  P.,  and  in  miJdng  weekly  and  other 
allowances  to  the  inmates,  and  he  gave  all  the 
residue  of  his  personal  estate  to  his  tnistees  upon 
trust,  so  soon  as  any  land  should  at  any  time 
be  given  or  obtained  for  the  purpose,  to  erect 
and  maintain  thereon  an  orphanage. 

Held,  that  both  gifts  were  void  for  remoteness, 
and  not  well  given  to  charity. — ^Gyds,  Eb,  Wabd 
V.  LrtTLB,  Ch.D.  North,  J. 

8.  Class  gift — Mistake  as  to  number — Practice — 
Costs — Ascertainment  of  persons  entitled  to  legacy — 
Construction  of  will— Costs  out  of  residue — Rules 
of  Supreme  Court,  ord.  65,  r.  14  (6). — A  testator 
bequeathed  the  residue  of  his  estate  to  his  trustees, 
and  directed  that  out  of  the  proceeds  they  should 
pay  his  funeral  and  testamentary  expenses,  debts, 
and  legacies.  By  a  codicil  he  bequeathed  £4,000 
to  his  trustees,  on  trust  to  pay  the  annual  income 
thereof  to  his  son  E.,  who  wias  in  his  uncontrolled 
discretion  to  ftpply  the  same  for  the  benefit  of  the 
testator*8  son  W.  and  his  two  duldren  by  his  late 
wife.  And,  after  the  death  of  W.,  the  trustees 
were  to  stand  possessed  of  the  capital  and  income 
of  the  £4,000  in  trust  for  "  the  saia  two  children  of 
W.  in  equal  shares  as  tenants  in  common,  to  be 
paid  to  them  on  their  respectively  attaining  the  age 
of  twenty -one  years  or  marrying  under  that  age." 
At  the  date  of  the  codicil  there  were  livinj^  four 
children  of  W.  by  his  late  wife.  In  an  action  by 
the  trustees  after  W.'s  death  to  'determine 
which  of  his  four  children  were  entitled  to  the 
£4,000, 

Held,  that  the  four  children  were  entitled  to  the 
£4,000  in  equal  shares : 

Held,  also,  that  the  costs  of  the  action  ought  to 
be  paid  out  of  the  residue  of  the  estate,  and  not  eut 
of  the  £4,000,  and  that,  if  rule  14  (6)  of  order  65, 
applied,  a  direction  should  be  given  for  the  pay- 
ment of  the  costs  out  of  the  reeSdue. — Gboom,  Eb, 
Booty  v.  Gbooh,  Ch,D.  North,  J. 

9.  Construction — Cross  remainders  implied — Un- 
disposed'of  income — Survivor. — A  gift  of  property  to 
take  effect  "  After  the  death  of  my  son  G.  and  my 
daughters  E.  and  S.  A."  as  to  one-third  thereof  to 
the  children  of  C.,  another  third  to  the  children  of 
E.,  and  the  remaining  third  to  the  children  of 
8.  A.  must  not  be  construed  to  mean  upon  their 
respective  deaths  or  after  the  decease  of  each  of 
them,  according  to  the  rule  referred  to  in  In  re 
Hutchinson's  Trusts,  21  Oh.  D.  811,  when  the 
application  of  the  rule  (having  regard  to  the  con- 
text of  the  will)  might  have  the  effect  of  cutting 
down  by  one-third  a  dear  gift  of  the  income  in 
favour  of  tenants  in  common  for  life  manifest  in 
the  earlier  part  of  the  will. 

Upon  the  death  of  a  tenant  for  life  of  a  share  in 
income  before  the  period  of  distribution,  the 
accumulations  of  income  of  such  share  follow  the 
destination  of  the  corpus,  provided  the  time  pre- 
scribed by  statute  for  accumulations  of  income  is 
not  exceeded. 

A  testator,  after  making  certain  provisions  for 
his  widow  and  children  during  their  respective 
lives  oat  of  the  income  of  his  estate,  continued  his 


will  as  follows :  <'  In  case  of  the  death  of  my  son 
0.  leaving  children,  then  one-third  .  .  •  of 
such  annual  income  to  such  children  as  hereinafter 
mentioned  .  .  •  and  upon  the  death  of  my  son 
0.  and  my  said  daughters  E.  and  S.  A."  he  gave 
one-third  part  of  his  property  to  the  children  of 
0.  in  equal  shares,  and  as  to  the  two  remaining 
one-third  parts  respectively  to  the  children 
of  E.  and  S.  A.  respectively  in  equal  shares, 
'<  Provided  nevertheless  that  in  case  of  the 
death  of  any  of  my  said  children  without 
leaving  lawful  issue  tiie  share  ...  so 
given  •  .  .  to  his  or  her  issue  shall  go  and  be 
divided  by  and  between  the  issue  of  the  survivor  or 
survivors  of  my  said  children  in  the  same  manner 
and  proportions,  and  under  the  same  trusts  as 
hereinb^ore  given  and  bequeathed  per  stirpes.** 
E.  died  in  1879  leaving  issue.  The  widow  died 
in  1887.    G.  died  in  1893  without  issue. 

Held,  (1)  that,  "  upon  the  death  of  my  said  son 
G.  and  my  said  daughters  E.  and  S.  A."  must  be 
construed  to  mean  upon  the  death  of  the  survivor 
of  them ;  and  (2)  that  the  corpus  was  distributable 
as  to  one-third  among  the  children  of  E.  and  as  to 
two-thirds  among  the  children  of  S.  A.,  and, 
disting^hing  In  re  Bowman^  Whytehead  v.  Boulton, 
41  Gh.  D.  525,  that  the  word  « survivor"  must  be 
read  in  its  natural  sense. — ^EuBBOrs,  Gill  v, 
WoBBALL,  Ch.D.  Stirling,  J. 

10.  Construction — Erroneous  recital  of  indebtedness 
— Legacy  "  in  addition  to  sums  owing.** — A  testatrix, 
who  was  sole  devisee  and  legatee  of  her  husband, 
bequeathed  to  her  grandniece  '*  the  sum  of  £300 
in  addition  to  the  sums  owing  to  her  from  my  late 
husband's  estate."  In  fact  there  were  no  **  sums 
owing "  by  the  husband  other  than  two  sums 
represented  by  an  I  O  XJ  and  a  promissory  note, 
which,  as  the  testatrix  knew,  he  had  given  to  the 
grandniece  without  consideration. 

Held,  that  having  regard  to  the  fact  that  the 
testatrix  was  the  universal  legatee  of  her  husband, 
the  words  of  her  will  amounted  to  an  additional 
bequest  of  those  two  Sums. 

Oonstruotion  of  wills  containing  an  erroneous 
recital  of  indebtedness  discussed. — EowE,  Eb,  Pdcb 
V.  Hamlyn,  C.A.,  357. 

11.  Cons6rucHon^Estate  pur  autre  vie — Special 
occuj^nt, — A  lessee  of  lands  which  had  been 
demised  to  him,  his  heirs,  executors,  administrators, 
and  assigns  for  lives  and  thirty-one  years  con- 
currenUy,  by  his  will  devised  the  same  to  trustees 
in  trust  for  A.  B.  without  any  words  of  limitation 
in  relation  to  either  the  legal  or  the  equitable 
interest.  A.  B.  died  intestate.  One  of  the  lives  in 
the  lease  was  still  in  existence,  but  the  thirty-one 
years  had  expired. 

Held,  that  the  heir-at-law  and  not  the  personal 
representative  of  A.  B.  was  entiUed  to  the  estate 
pur  autre  vie.— King  v.  Ktsq,  M.R.  {Ir.). 

12.  Construction— Estate  tail— Fee  simple  expectant 
on — Rule  in  Shelley's  case.  —  The  testator,  W. 
Harris,  by  his  will  devised  lands  to  trustees  upon 
trust  to  allow  his  child  to  have  the  profits  for  her 
sole  use  and  boicdt  for  her  life,  and  after  her 
death  to  the  use  of  the  heirs  of  her  body,  ''  such 
freehold  lands  .  .  »  and  premises  to  be  legally 
conveyed  and  assured  unto  such  heirs  of  my  child 
or  children  in  equal  shares  as  they  shall  severally 
and  respectively  attain  the  age  of  twenty-one 
years  or  be  married,  and  to  their  several  and 
respective  heirs  and  assigns  for  ever." 

W.  Harris  died  in  1815  leaving  one  child,  Mary, 
who  in  1819  married  W.  Hartiey.  and  by  him  had 
one  son,  W.  H.  H.,  who  died  in  1894  intestete 
without  any  heirs  of  his  body« 
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The  plaintiflpB  are  the  heirs  of  W.  Harris  and 
Mary  H.,  and  the  defendant  pleaded  possession. 

Held,  that  the  fee  simple  expectant  upon  the 
estate  tail  given  to  Mary  was  disposed  of  by  the 
will  of  W.  Harris  to  W.  H.  H.,  whose  heirs  the 
plaintiffs  were  not. 

Further,  that  W.  H.  H.  did  not  take  as  heir,  but 
as  purchaser,  for  the  rule  in  Shelley* s  case  would 
not  apply  and  vest  his  reversion  in  Mary  H., 
because  the  devise  was  an  executory  devise,  and 
not  a  remainder,  for  it  was  to  take  effect  during 
the  continuance  of  an  estate  tail,  and  alpo  the 
beneficiaries  under  the  devise  were  not  the  heirs 
of  the  body  at  large,  but  designated  persons  of 
that  class.— FoxwELL  v.  Van  Grtjttbn  (No.  2). 
Q.B.D.  ^         ^ 

13.  Construction — Perpetuity— Oi/t  of  income  to 
the  children  of  A.—Oi/t  over  of  capital  to  the 
children's  children — Period  of  ascertaining  class, — 
Under  a  bequest  to  the  chOdren  of  a  person  a/m- 
pliciier,  only  those  children  in  existence  at  the 
testator's  death  will  take.  Accordingly,  where  a 
testator  directs  the  income  of  a  fund  to  be  paid  to 
his  sister's  children  during  their  lives,  and  after 
their  death  gives  the  capital  of  the  fund  equally 
between  their  children,  the  class  of  children  to 
take  the  gift  of  income  will  be  ascertained  at  the 
testator's  death,  and  will  consist  of  his  sister's 
children  then  in  existence ;  and  therefore  the  gift 
over  to  their  children  will  not  be  too  remote. 

In  re  Wenmoth's  Estate,  36  W.  R.  409,  37  Ch.  D. 
266,  distinguished,— Powell,  Re,  Crosland  v, 
HOLLIDAY,  Ch,D.  Kekewi<ih,  i7.,  231. 

14.  Contingent  remainders— Infants— Intermediate 
rents — Equitable  limitation, — ^A.  by  his  will,  dated 
in  1876,  devised  certain  real  property  to  the  use  of 
trustees  in  fee  simple  upon  trust  for  B.  for  life,  and 
after  her  death,  in  the  events  which  had  happened, 
for  her  children  who  should  attain  twenty-one,  or, 
if  daughters,  should  marry,  as  tenants  in  common. 
A.  died  in  1881.  B.  died  in  1885,  leaving  six 
children,  infants  and  unmarried.  The  eldest  child, 
E.,  attained  twenty-one  in  March,  1897;  none  of 
the  other  children  had  attained  twenty-one  cr 
married. 

Held,  that  £.  was  entitled,  on  attaining  twenty- 
one,  to  the  entirety  of  the  rents  until  the  next  child 
attained  a  vested  interest,  and  so  on. — Avbrill,  Re, 
Salsbuby  V,  Buckle,  Ch,D.  Homer,  J,,  460. 

15.  Election — Heir-at-law — Devise  of  real  estate- 
Subsequent  conveyance  to  testator — Revocation  of 
devise  by  operation  of  law. — By  a  will,  made  in  1832, 
a  testator,  who  died  in  1835^  devised  certain 
freehold  property  which  at  the  date  of  his  will  he 
had  contracted  to  purchase  but  the  purchase  of 
which  had  not  been  completed,  and  all  other  his 
messuages  and  real  estate  whatsoever  and  where- 
soever, to  his  three  sons  in  manner  therein  men- 
tioned ;  and  directed  that  if  the  piirchase  had  not 
been  completed  in  his  lifetime  his  executrix  should 
complete  same  out  of  his  personal  estate,  and  cause 
such  property  to  be  assured  and  limited  to  the 
uses  therein  expressed  concerning  the  same. 

In  1834  the  freehold  property  above  mentioned 
was  conveyed  to  the  testator  in  fee  to  uses  to  bar 
dower. 

Held,  that  the  devise  of  the  freehold  property 
was  revoked  by  the  form  of  the  conveyance  of 
1834. 

Held  also,  that  the  heir-at-law  of  the  testator 
(his  eldest  son)  was  not  bound  to  elect  between 
taking  such  property  as  heir  and  taking  the  benefits 
given  to  him  by  the  will. 

Rawlins  v.  Burgis,  2  V.  &  B.  382,  and  Phwden  v. 


Hyde,  2  Sim.  N.  S.    171,  2  De  G.   M.  &  G.  687. 
followed. 

Decision  of  Stirling,  J.,  affirmed. — Jacob  v, 
Jacob,  C,A, 

16.  Hatchppt  dause  ^Reversionary  interest. — ^Where 
a  testator  directs  by  a  hotchpot  clause  that  a  fund 
in  which  he  himself  has  an  interest  is  to  be  taken 
by  a  residuary  legatee  as  part  of  his  share  of  the 
residue  under*  the  will,  the  hotchpot  danse  operates 
as  a  gift  to  the  legatee  of  the  testator's  interest  in 
the  fund. 

A  father  on  his  son's  marriage  covenanted  with 
the  trustees  of  the  marriage  settlement  that  his 
executors  should  within  six  months  after  his  death 
pay  a  sum  to  be  held  in  trust  for  the  son  for  life, 
with  remainder  to  his  wife  for  life,  and  after  the 
death  of  the  survivor  for  the  issue  of  the  marriage, 
and  in  default  of  issue  in  trust  for  himself  absolateiy. 
By  his  will  he  provided  that  all  sums  which  he  had 
given,  or  had  covenanted  to  give,  to  a  child  on 
marriage  should  be  taken  in  or  towards  satisfaction 
of  that  child's  share  under  his  will,  and  be  brought 
into  hotchpot  accordingly.  He  left  the  residue  of 
his  estate  to  his  son  and  daughter  in  equal  shares. 
After  his  death  the  executors  divided  the  reaidae 
equally,  treating  the  sum  settled  as  part  of  the 
son's  share.    The  son  died  without  issue. 

Held,  that  subject  to  the  widow's  life  interest  the 
son's  executors  were  entitled  to  the  whole  of  the 
settled  fund. 

Decision  of  the  Court  of  Appeal  in  Jn  re  Cosf  er, 
Humphreys  v.  Gadsden,  [1897]  1  Oh.  335,  affirmed. 
— Wheelbb  v.  Huhphrbys,  H,L, 

17.  Lease — **  Lessees  or  holders  of  the  present 
leases,^* — A  testator  by  his  will  left  lus  real  estate 
to  the  lessees  or  holders  of  the  present  leases  in  the 
quantities,  dimensions,  and  measurements  set  forth 
in  their  respective  leases." 

Held  that  the  words  should  not  be  confined  to 
the  original  lessees,  but  included  the  assignees  of  the 
originia  leases. — Emo  v,  BYMiUi,  P,C, 

18.  Leaseholds — Legal  tenant  for  life — Remainder- 
men— Liability  for  rent  and  repairs, — ^The  legal 
tenant  for  life  of  a  leasehold  house,  which  was 
bequeathed  directly  (without  the  intervention  of 
trustees)  to  one  for  life  and  then  over,  is  not,  in  the 
absence  of  further  provision,  liable  to  pay  the  rent 
reserved  by  or  perform  tbe  covenants  contained  in 
the  lease  by  which  the  house  was  demised  to  the 
testator. 

In  re  CouHier,  35  W.  R.  85.  34  Ch.  D.  136  ;  In  re 
Baring,  41  W.  E.  87,  [1893]  1  Ch.  61 ;  and  In  « 
Redding,  45  W.  E.  457,  [1897]  1  Ch.  876,  discussed. 
— ToMTiiNSON,  Be,  Tomlinsoit  V,  Andrew,  CfuD, 
Kekewich,  t/".,  299. 

19.  Legacy,  pecuniary — Charge  on  real  estate  if 
personalty  not  sufficient — Subsequent  specific  devise — 
Legal  presumption  rebutted, — A  testator  bequeathed 
pecuniary  legacies  to  be  charged  in  the  first  place 
upon  his  personalty  and  if  the  same  should  be 
insufficient  to  be  charged  upon  his  real  estate.  He 
then  specifically  devised  certain  lands.  There  was 
no  residuary  devise.  The  lands  specifically  devised 
formed  the  whole  of  the  testator's  realty.  The 
personalty  being  insufficient,  the  peonniaiy 
legatees  claimed  a  charge  upon  the  specifically- 
devised  lands. 

Held,  that  the  testator  had  shown  an  intention  to 
charge  the  specifically-devised  lands  with  the 
pecuniary  legacies,  and  that  the  presumption  of 
law  to  the  contrary  was  therefore  rebutted. — Bake 
OF  iKELAiro  v.  MoCabthy,  H,L. 

20.  Legacy,  pecuniary — Residue, — A  testator  be- 
queathed pecuniary  legacies  ^to  four  penons,  and 
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left  the  reridae  of  his  property  to  one  of  the  foar 
and  another  person  and  their  children  in  eqaal 
shares.  He  added  oertain  directions  with  refer- 
ence to  the  legacies  as  to  investment,  accamulation, 
and  sunriyordhip. 

Held,  that  the  word  '* legacies"  coold  not  be 
extended  so  as  to  include  the  reddoe,  and  that, 
therefore,  the  directions  as  to  accumulation, 
investment,  and  survivorship  applied  only  to  the 
pecuniary  legacies.— BoLON  v,  GnxiLAiTD,  F.O. 
(ir.). 

21.  Legacy  in  trust  for  A,forli/et  and  afterwards, 
if  he  shall  have  two  children  who  attain  twenty-one, 
as  to  a  moiety  for  his  executors  or  administrators — 
Whether  A,  absolutely  entitled  to  such  moiety  on  two 
children  attaining  that  age, — Where  a  testator 
bequeathed  a  legacy  to  trustees  upon  trust  to  pay 
the  income  to  A.  for  life,  and  after  his  decease  if 
A.  should  have  three  or  more  children  who  should 
attain  twenty-one,  for  his  executors  or  adminis- 
trators ;  and  if  he  should  have  two  such  children, 
as  to  a  moiety  for  his  executors  or  administrators, 
and  as  to  the  other  moiety  for  the  sister  of  A.  and 
her  children:  it  was 

Held,  that  A.  having  had  two  children  he  was 
absolutely  entitled,  on  their  attaining  twenty-one 
years,  to  a  moiety  of  the  fund. — Bogle  v, 
YoKSTOXTN,  Ch.D.  North,  J. 

22.  Portions — Uncertainty — Amount  to  he  fixed  W 
trustees, — Testator  directed  that  the  remainder  of 
his  farm  and  goods  should  be  divided  equally 
among  his  two  sons  subject  to  the  payment  of  a 
portion  to  each  of  his  five  daughters,  to  be  deter- 
mined by  his  wife  and  executors  according  to  the 
value  of  their  portions  of  the  farm  and  the  services 
the  daughters  might,  have  rendered  to  the  family. 

Held,  that  the  gift  of  portions  to  the  daughters 
was  not  void  for  imcertainty.  — Conn  v,  Bubns, 
V,C.  {Ir.). 

23.  Power  of  appointment  —  Exercise  of  general 
power-'TVills  Act,  s,  27.— Section  27  of  the  Wills 
Act,  while  making  a  general  gift  of  property 
operate  as  an  execution  of  a  power,  is  confined  to 
property  already  in  existence  and  does  not  operate 
to  create  the  fund  that  is  to  be  the  object  of  the 
power  of  appointment. —  Wallinobb's  Bstate, 
Be,  G.A.  {Ir.). 

24.  Specific  bequest — **  Other  articles  of  household 
or  domestic  use  and  ornament" — Words  ejusdem 
generis — Cultivation  and  use  for  ornamentation, — 
A  testator  by  his  will  bequeathed  **  All  my  house- 
hold furniture,  plate,  linen,  china,  glass,  printed 
books,  musical  instruments,  wines,  liquors,  horses, 
carriages,  and  other  articles  of  household  or 
domestic  use  or  ornament "  to  his  widow ;  he  gave 
the  residue  of  his  property  to  trustees  upon  trust 
for  sale  and  conversion,  and  to  hold  the  proceeds 
of  sale  upon  trust  to  provide  an  annuity  for  his 
widow,  and  subject  to  such  annuity  to  divide  the 
same  among  certain  children  of  his  deceased 
sisters.  The  testator  died  possessed  of  a  large  and 
valuable  collection  of  orchids,  which  were  kept 
outside  the  curtilage  of  his  dwelling-house.  It 
was  proved  that  from  time  to  time  some  of  the 
plants  were  brought  into  the  dwelling-house  for 
ornament,  and  such  plants  were  from  time  to  time 
replaced  by  others.  The  orchids  were  sold  for 
£3,271. 

Held,  that  an  inquiry  must  be  directed  as  to 
what  plants  were  irom  time  to  time  used  for 
ornament,  and  that  the  testator's  widow  was  en- 
titled to  the  proceeds  of  the  side  of  such  plants. — 
Owen,  Be,  Peat  v,  Owen,  Ch.D.  Stirling,  J. 

25.  Real  estate—Devise^Bule  in  Shelley's 


Heirs  tciking  by  descent  or  purchase — Equitable  or 
legal  estate — Execution  of  disentailing  deed  by  person 
afterwards  found  lunatic  by  inquisition, — A  testator 
devised  real  estate  to  trustees  in  trust  to  receive 
the  rents  and  profits  to  and  for  the  use  and  benefit 
of  such  of  his  child  or  children  as  should  be  living 
at  the  time  of  his  death,  and  to  pay  and  apply  such 
rents  and  profits,  or  so  much  thereof  as  the 
trustees  should  deem  right  and  proper,  in  and 
about  the  maintenance  and  education  of  such  child 
or  children  until  majority  or  marriage,  and  in 
trust  to  permit  such  child  or  children,  as  they 
should  severally  attain  the  age  of  twenty-one  or 
be  married,  to  receive  and  take  the  rents  and 
profits,  if  more  than  one,  in  equal  shares  and 
proportions,  for  her,  bis,  and  their  own  use  and 
benefit,  and  for  the  term  of  her,  his,  and  their 
life  or  lives ;  and  if  he  left  only  one  child,  then  to 
permit  and  suffer  such  one  child  to  receive  the 
rents  and  profits  for  her  sole  use  and  benefit  for  the 
term  of  her  life.  The  testator  declared  that  his 
will  was  that,  from  and  after  the  death  of  such 
child  or  children,  the  trustees  should  stand  seised 
of  the  lands  devised  to  them  in  trust  unto  and  to 
the  use  of  the  heirs  of  the  body  and  bodies  of  such 
child  or  children,  if  more  than  one,  to  be  equally 
divided  among  them,  such  lands  to  be  legally 
conveyed  and  assured  unto  such  heirs  of  any  child 
or  children,  if  more  than  one,  to  be  equallv 
divided  among  them,  such  lands  be  legally  conveyed 
and  assured  unto  such  heirs  of  any  child  or 
children  in  equal  shares,  as  they  should  severally 
and  respectively  attain  the  age  of  twenty-one  years 
or  be  married,  and  to  their  several  and  respective 
heirs  and  assigns  for  ever.  And  the  ultimate  gift 
over  was  introduced  in  these  terms:  ''And  if  it 
shall  happen  that  I  shall  depart  this  life  leaving  no 
child  or  children,  or  issue  of  any  child  or  children 
as  I  shall  leave,  and  the  issue  of  such  child  or 
children  shall  die  before  he,  she,  or  they  shall 
attain  the  age  of  twenty-one  years  or  be  married  "  ; 
then  over. 

The  testator  died  in  1815,  leaving  an  only  child, 
a  daughter,  who  married  and  had  an  only  child,  a 
son,  who  survived  her. 

Held,  that  the  legal  estate  remained  in  the 
trustees,  and  that  the  life  estate  of  the  testator's 
daughter,  as  well  as  the  estate  limited  to  the  heirs 
of  her  body,  were  both  equitable  estates;  that 
there  was  nothing  in  the  context  to  indicate  that 
the  words  **  heirs  of  the  body"  were  used  in  any 
sense  different  from  their  ordinary  legal  meaning 
of  a  line  of  descent;  and  that  consequently  the 
rule  in  Shelley*s  case  applied,  and  the  testator's 
daughter  took  an  estate  tail. 

Harton  v.  Barton,  7  T.  B.  652,  approved. 

The  rule  in  Shelley^ s  cast  considered. 

A  deed  executed  by  a  married  woman,  who  was 
certified  at  the  time  to  be  of  competent  under- 
standing, will  not  be  invalidated  because  a  jury 
some  years  afterwards  find  that  her  insanity  dated 
from  a  time  prior  to  the  execution. — Van  Gbutten 
V.  FoxwELL,  H.L.,  426. 

26.  Signature — Position  of  signature — 16  Vict.  c. 
24. — Though  certain  pages  of  a  testamentary  docu- 
ment are  materially  subsequent  to  the  signatures 
of  the  testator  and  witnesses,  it  may  be  held  that 
the  other  pages  of  the  document  are  substantially 
a  part  of  the  will  and  that  they  can  be  construed 
for  purposes  of  probate  as  anterior  to  the  signatures. 
—Gilbert,  In  Goods  of,  P.D.  &  Ad.D. 

See  also  Appointment,  1 ;  Executor,  1,  4,  5 ; 
Landlord  and  Tenant,  8 ;  Probate,  20-28 ;  Solici- 
tor, 5. 

[the  end.] 
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